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HOHATTS TA IIPABOBA IIPUPO/IA
HEJIMCHUX ITPABOYMNHIB

Y cmammi docnioxceno nonsimmsi ma nidcmagu 6USHAHHA NPAGOUUNIE HedilicCHUMU Ha nidcmasi anarisy
uusimnozo 3axonodascmea Ykpainu ma docsaenens cyuacoi wyusinicmuxu. Bemanoeneno cnissionowenis
Midic HedllcHUMU, HeYKAAOeHUMU MA HENPABOMIPHUMY npasouunamu. Busnaueno ocobrugocmi nediicux
NPABOUUHNIG, WO BIOMENCOBYIOMD iX 6i0 THULUX CYMINCHUX NPABOBUX Kamezopiil. Busieneno npozanunu i cynep-
euHOCMI Y 3aKOH00ascmsi YKkpainu, HeoOHaxoee 3acmocyeants cyoamu 3aKoHo0ascmea y cepi 6UsHaHHs
nPasouLie HeOMICHUMU; 3aNPONOHOBAHO WLLSAXU iX NOOOLANHS.

Kmouosi cioBa: HefilicHICTh TPAaBOUNHY, HEYKJIA/ICHICTh TIPABOYNHY, HEIIPABOMiPHICTh IPABOYNHY, YNH-

HUH, yKJIaaeHnil, IpaBoMipHHIL.

IMocranoBka npo6aemu. Lusinbuuii Ko-
nexc Yxpainu (nani — LK) ve mictuts Bu3Ha-
YeHHs HeiliCHOTO MPAaBOYNHY, HAa BiIMiHy Bif
HusinbHoro xomekcy YPCP 1963 p. ¥ IIK
Ykpainu BU3HAUAIOTHCS MiZICTAaBU Ta HACHTIiJI-
KU HeAilicHOCTI nmpaBo4YuHiB. BifcyTHicTb 3a-
KOHO/IAaBUOTO BHW3HAYEHHS HEAiNICHOTO TIpa-
BOUYMHY IPU3BOAUTH 10 TPOGJEM y CYHOBiit
OpakTUili B OOpaHHi MPaBUIBHOTO CHOCOOY
3aXUCTY ITOPYLIEHOTO IpaBa. 30KpeMa, MOIIN-
PEHUMHU € [T030BU IIPO BU3HAHH IIPAaBOUYMHIB
HemiICHUMU 3a HAsIBHOCTI MiZICTaB BBaKATH iX
HeyKJaJeHUMHU; TI030BY IIPO BU3HAHHS IIPaBO-
yuHiB gikicaumu abo ykaagenumu. He cripusie
BUPIIIEHHIO TMi€l MpobIeMn i UBiIbHE 3aK0-
HOJIAaBCTBO, sIKe He MICTUTh IIOHSTH <«YyKJa-
JIeHUIl TIPaBOYMH» Ta <«HEYKJAJEeHWI IpaBoO-
YUH», <YUHHUHI [PABOYMH» Ta <«HEYMHHUI
IIPaBOYMH» Ta, Bi/IIOBi/IHO, HE BCTAHOBJIOE
IIPaBOBUX HACJIiZKIB HEYKJIAJCHOCTI i HeYNH-
HOCTi. Yce Ile IPU3BOAUTDH 0 3aCTOCYBAHHS
HEIIPpAaBUJIbHUX IIPAaBOBUX HACJIJAKIB 10 He-
YMHHUX | HeyKJIaJeHUX IIPaBOYMHIB — Ha-
cainkiB Hexiticnocti. OTKe, BupinieHHs Iiel
npobjieMy Mae He JWIIEe TeOpeTUdHe, aje i
NpaKTUYHE 3HAYeHHs.

Mertolo aHOi CTATTi € BU3HAYEHHS IOHATDH
<HEeMIHCHUITY>, «<HEYKJIAJIeHNIT» Ta «<HeUNHHNN
TPaBOYMH» Ta PO3MEXYBaHHS IIUX MOHATDH i
BU3HAUEHHS IPABOBUX HACJIAKIB /151 KOKHOT
3 I[UX KaTeropil; 3’siCyBaHHS MPaBOBOi MpH-
POAM HEAIMCHOTO IPABOYMHY; JOCJIi/’KEHHS
TIPOTAJIVH Ta CylepeyHoCcTel Y 3aKOHOaBCTBI
Yxpainu, cyfoBill MpakTHUIli, M0 BUHUKAIOTh
y pasi 3aCTOCYBaHHS TaKUX CHOCOGIB 3aXMCTy
IMBIJIBHUX IIPaB, gK BU3HAHHA IIPABOYMHY
HeLICHUM, HEYKJIaQJCHUM Ta HEYUHHUM, Ta
IIAXY iX yCYHEHHS.

© 1. A3epa, 2018

AHaJIi3 OCTaHHIX JOCITiZKEeHb i myGIrKaiii.
Xoua TepMiH «IIpaBoUMH» OYB 3alIPOBAKEHUIT
B IIMBiJIbHE 3aKOHO/[aBCTBO JIUIIE 3 IPUIHATTAM
HusisnbHoOro Kozmekcy Ykpainu 2003 p., ogHax
3a 1eil yac 6yJI0 YUMAJIO0 JOCiKEHb, TIPUCBSI-
yeHUX HejilicHocTi mpaBouyuHiB. Tak, okpemi
BU/IM HEJIWCHUX MTPABOYMHIB OYJIU MIPEIMETOM
nucepranitaux gocuimkens H. B. [laBumosoi,
O. B. Ileposoi, O. B. Cemymmunoi, B. O. Ky-
yep, C. M. IBanoBoi. ¥ musinictnuniit giTepa-
Typi NMUTAHHIO HEINCHOCTI TMPaBOYMHIB IpH-
missimn yBary 1. A. Beskay6wmii, €. B. BepHaza,
O. B. [Izepa, O. O. Kor, 4. M. Pomaniok Ta iH.
Kpim Toro, nexiiicHocTi yrog Oyju IpuUcBsi-
YyeHi mpali TakuX KJACUKiB LMBIJIICTUKH, AK
H. B. Pa6inosuy, B. I1. [ITlaxmaros, /I. B. Tysos,
@. C. Xeiicerr Ta iH.

Oanak GisblmicTs i3 1ux mpanp Oy Hpu-
CBAYEHI OKpEMMM BHJIAM HEAIMCHUX NPaBOYU-
HiB, IPABOBUM HaCJTifkaM iX HemilicHOCTI 260
JIATIE YaCTKOBO JOCTIKYBAI TUTAHHS TTOHST-
TS Ta IPAaBOBOI NPUPOAN HEAIMICHUX IIPaBOYM-
HiB, a TAKOXK X BiAME)KyBaHHA BiJi HEYKJIQIEHUX
Ta HeYMHHUX rpaBounHiB. OTKe, TeMa CTATTi €
aKTYaJbHOIO.

Buxknaa ocHoBHoro marepiany. Y 1lusisib-
Homy kozekci Ykpainu (mani — 1K) Bigcyrne
BM3HAYEHHS HELiHCHOTO ITPABOYNHY, HATOMICTD
y HbOMY BU3HAY€HO IIi/ICTaBU Horo HesilicHOC-
Ti. 30KpeMa, TaKoIoO IIi/ICTAaBOIO € HELoJepKaH-
HS B MOMEHT BUYMHEHHS TIPABOYNHY CTOPOHOIO
(cTopoHaMM) BUMOT, $IKi BCTAHOBJIEHI 4acTH-
HaMU TIEePIIOI0 — TPeThOI0, II'SITOI0 Ta IIOCTOIO
crarti 203 mporo Koxexcy. Takumu Bumoramy,
BiznosizHo 710 cT. 203, €:

1. 3micT npaBoYMHY He MOXKE CyNEpeYuTH
npboMy Kozekey, iHITMM akTaM IIUBiJIBHOTO 3a-
KOHO/IaBCTBa, a TaKOXK iHTepecaM Jep:kaBH i
CYCHiJIbCTBA, 10T0 MOPAJIbHUM 3aCa/IaM.
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2. Ocoba, sika BUMHAE TPABOYMH, TTOBUHHA
MaTy HeoOXiIHMIT 06CST IIMBIIbHOI Ji€31aTHOCT.

3. BoseBusBieHHS ydacHMKA IIPAaBOYMHY
Mae OyTH BiIbHUM i BiTIOBiZaTH HOro BHYTPil-
Hiil BoJIi.

4. ITpaBounH Mae BunHsTUCS Y (DOPMI, BCTa-
HOBJIEHiH 3aKOHOM.

5. [IpaBount Mae GyTH CIIPSMOBaHUIi Ha pe-
ajlbHe HACTAHHsI [IPABOBUX HACJIJKIB, 110 00y-
MOBJIEHI HUM.

6. IIpaBouMH, 0 BYMHSETHCS OaTbKamu
(yCUHOBIIIOBaYaMu ), He MOXKe CyIlepeunuTH Ipa-
BaM Ta iHTepecaM iXHiX MaJIOJIiTHiX, HEIIOBHO-
JITHIX YW HeTpale3aTHuX Aitelt [1].

Onnak HeJIOTPUMAHHS He BCiX TepepaxoBa-
HUX YMOB TATHE 3a cO60I0 HEAINCHICTD TIPaBo-
yuny. Tak, Bignosizno 1o cr. 218 IIK Ykpainu
HeIo/IePsKaHHS CTOPOHAMU MUCHMOBOI (HOpMU
[IPAaBOYMHY, SIKa BCTAHOBJIEHA 3aKOHOM, HE Ma€E
HACJIJIKOM HWOTO HEiNCHICTh, KPiM BUIAJKIB,
BCTAHOBJIEHUX 3aKOHOM, TOMY YMOBa 1po (op-
My [IPAaBOYMHY HE BXOJUTD [0 3arallbHUX YMOB,
HEJOfePKaHHA SAKUX TATHE 3a Co00I0 Hemili-
CHICTb ITPABOUMHY.

3HaueHHs BCiX YMOB [IiCHOCTi MPaBOYNHIB,
nepeabauennx y cr. 203 1K, nossirae B Tomy,
1[0 JIMlIe TOBHA BiZINIOBiIHICTb IIPAaBOYUHY BU-
IiernepepaxoBaHUM BUMOraM 3abesnedye Homy
YUHHICTB 200, IHIINMU CJIOBAMU, HACTAHHS Bijl-
MOBiZIHOTO MMPABOBOTO Pe3YJIbTATY, SKUI BU3HA-
€TbCA IHIIMMUA yYAaCHUKAMM IIUBIJIBHUX BiIHO-
cuH. Taka BiMOBiHICTD TTPABOUYUHY BUMOTaM
ct. 203 11K mpe3tomy€eThCst, OCKiJIbKY BifTIOBiI-
HO 710 cT. 204 IIK mpaBo4yuH € mpaBoMipHUM,
SIKIIO HOTO HEeliMCHICTDb TPSIMO He BCTAHOBJIEHA
3aKOHOM ab0 SIKIINO BiH He BUSHAHWUN CYIOM He-
niticaum. Ilig yac perespHOTO aHANi3y HaBese-
HUX 3aKOHOZABUYMX I10JIOKEHD HE MOKHA He I10-
MIiTHUTH B HUX TeBHOI peflakIiiiiHoi Ta 3MicToBOI
HEJIOTIYHOCTEH.

Tak, ockinbku crartss 203 1K mae nasBy
«3arajibHi BUMOTIH, JOJEPIKAHHS SAKUX € HeoO-
XiJJHUM JIJIS1 YMHHOCTI IIPAaBOYUHY», TO I1[IJIKOM
JIOTIYHUM MaB 6u GYyTH BHCHOBOK TIPO Te, IO
HeloiepsKaHHsI BUMOT, Tlepepax0BaHuX B IIec-
THU YaCTUHAX I[i€l CTATTi, IOBUHHO CIPUYUHATU
MPaBOBi HACTiIKM HeYMHHOCTI TTpaBoynny. On1-
Hak y cT. 204 11K 3akpimioeTbest mpesyMmitist
npaBoMipHocTi (a He YMHHOCTI) TPABOYMHY.
Hemoriynicts 1 cymepeunmmBicTs mocCTimKyBa-
HUX IIPABOBUX HOPM IIPOCTEXKY€E€THCA, II0-1I€pIIe,
Yy BU3HAUEHHI IPaBOBOTO 3HAUYEHHS Ta yYMOB
YMHHOCTI IIPaBOYMHY i IX BiZACYTHOCTI 110710
HEYUHHOCTI IIPaBOYUHY; IO-ApPYyTe, 3aKOHOM
BCTAHOBJIIOETHCS IPE3yMIILisl 1IPABOMipPHOCTI
[IPaBOYMHY i HE BU3HAYAIOTHCS 1TPABOBi HACJII/I-
KU HEIIPaBOMIpPHOCTI IIPaBOYUHY; IIO-TPETE, 3a-
KOHO/IaBIleM He BU3HAYE€HO CITiBBiHOIIEHHS
TIOHATHh «YMHHICTb», <«HEIIPABOMipHICTb», <«He-
JIHCHICTDY.
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BigcyTHicTh wiTKOTO BU3HAUEeHHS y 3aKO-
HO/IAaBCTBi TIOHATTS HeAiliCHOTO TTPaBOYNHY TI0-
POZKY€E HEBU3HAUEHICTh Y BUSHAUEHHI TOHATTS
Ta MPaBOBOI MPUPOIY HEiICHUX TIPABOYMHIB Ta
PO3MEKYyBaHHS TaKUX IIPABOYMHIB i3 HeyKJa1e-
HUMH, HeTIPaBOMiPHUMM Ta HEYMHHUMH IIPAaBO-
YUHaMHU.

3BUYAITHO, MOXHA CTBEPKYBaTH, IO BU-
3HAUCHHSI CIIBBIJHOUIEHHSI LUX IIOHATb He
060B’SI3KOBO Ma€ BUPIIIYBATHCS B 3aKOHOJAB-
qoMy HOpsiIKy. Y Takiii curyamii HeoOXimHa
HayKoBa JAMCKYCisd, OCKiJIbKA B IUBLIiCTUYHINI
siTeparypi g npobema Maiike He BUPIlIyBa-
Jlacsl, He3BakKaloum Ha ii HayKOBY Ta IIPaKTUYHY
3HaunMicTb. ToMy BBa)KaEMO 3a JIOIiTbHE BU-
CJIOBUTH 3 I[OTO TIPUBOJIY BJacHe GayeHHsI BU-
pillieHHs1 1aHoi pobiemMu.

Tak, nig ynHHICTIO TIPaBOYMHY, HA Hall 10-
171, HeoOXiIHO pO3yMiTH HAABHICTb y HBOTO
TaKUX IOPUIUYHUX BJIACTUBOCTEN, sAKi 3abesre-
YYIOTh HOTO CTOPOHAM (CTOPOHi) JIETITUMHICTD
BUMHIOBAHUX [Iill Ta IOPUANYHY CHUIY /OCSTHY-
TOTO IIPAaBOBOTI'O Pe3yJIbTaTy.

[Tixg 1mpaBOMipHicTIO IpaBOYMHY HeOoOXi-
HO PO3YMITH BiJIIIOBiIHICTh HOTO CKJIAQJIOBUX
enemMenTiB (cy6’ekTiB, HOpMH, 3MICTy TOIIO)
3araipHuM BuMoraMm cT. 203 IIK Tta iHmmm
CIIeliaIbHUM TIPUITHCAM 3aKOHY, sika 3abesIie-
Yye YMHHICTh caMoro TNpaBouuHy. BigmosimgwHo,
BIZICYyTHICTb TaKOI IIPAaBOMIPHOCTI NPaBOYMHY
CIIPUYUHSIE HOTO HeYnHHicTh. TakuM YMHOM ic-
HYE€ TIeBHA B3a€MOIIOB SI3aHiCTD MOHATH YMHHOC-
Ti i IPAaBOMIPHOCTI TPABOUMHY, sIKa BizoOpaskae
3aJICKHICTD il YMHHOCTI BiJi OTO MpaBOMip-
HOCTi. 3a3BWYall TEPMiH «YUHHICTH» 3aCTOCOBY-
€ThCS V11 BU3HAYEHHsI MOMEHTY BCTYILY B Jil0
3aKOHO/IABYOTO aKTa, Hanpukaan, B 4. 1 Ilpu-
KiHmeBux i mepexiguux nomoxenb [[K 3asHa-
gaethed, mo «lleir Komexe nabupae dunHOCTI
3 1 ciuna 2004 poky». OTke, GBI JOTIYHO
3aCTOCOBYBAT! TEPMiH «UYMHHICTb» CaMe MO0
[IO03HAYECHHA MOMEHTY BCTYILY B [il0 IPABOYUHY
Ta,/a60 HOPMATUBHO-TIPABOBOTO AKTA.

Ha Bigminy Big nHoBoro IIK Yxpaian, B [IK
YPCP 1963 p. mictuiocsi JlakoHiuHe BU3HA-
YeHHsI HeZlifiCHOTO TpaBo4YMHYy (Yroau), 3riHO
3 SIKUM HEMICHOIO € yTo/a, sIka He BiATOoBigae
BUMOTaM 3akoHy |2, ct. 48]. OxHak Take BU-
3HAYEHHs He MOJKe OyTH 3aCTOCOBAHO B CydYac-
HUI TIepiof, ampke, BiamosiaHo xo raasu 16 [[K
Ykpainu, HeBiANOBIIHICTH TPABOUMHY BUMOTaM
3aKOHY € JINIIEe OAHI€I0 3 MificTaB HeilicHOCTI
npaBounHiB (Hanpukiaz, ct. 228 I1K).

B 1opuanuniii sitepaTypi HaBOASATHCS TIie-
peBakHO CIIPOIIEeHI BU3HAYeHHS TOHATTS He-
AilficHoro mpaBouuHy i BifjaeTncsa IepesBara
aHasizy KOHKPeTHUX Ti/CTaB HeilficHOCTi, Te-
penbaueHnX 3aKOHOM.

B Ennuksonesii nusinbpHOrO npaBa Y kpainu
M. Benerpka HelilicHIMU BBa)Ka€ MMPaBOYUH,
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BUMHEHI 3 He/[0/lep>KaHHSIM Y MOMEHT BUNHEHHSI
CTOPOHOIO (CTOPOHAMU ) BUMOT 3aKOHY, Ki € He-
OOXiIHUMU JJIs YUHHOCTI paBoumHy [3, ¢. 525].
Hagesnene Bu3aHaueHHSI HOHATTS HeAillCHOCTI
NIPaBOYMHY I[ITKOM MOJKJIVBE, ajle BOHO He Jla€
[IOBHOI'O YABJICHHSA IIPO L IIPABOBE SBUIIE.

ITix vexificnum npasountom A. FO. Babac-
KiH TpomoHye po3ymitu il ¢i3muHuX i opu-
JMYHKX 0Ci6, AKi X0 i crpssMOBaHi Ha BCTaHOB-
JIeHHs], 3MiHy Ta NPUIINHEHHS IUBIJIBHUX IIpaB
Ta 060B’sI3KiB, asie He CTBOPIOIOTH IINX HACJII/IKIB
yepe3 HEeBiJMOBI/IHICTh BUNHEHUX [Iili BUMOTAM
3akoHonaBcTBa [4, c. 238—239]. Bpasnusicth
HaBe/JIeHOI O3UILi1T II0JIATaE HacaMIlepes y TOMY,
110 BOHA He J1a€ BiJIIOBi/i 1010 IIPaBOBUX 3aX0-
NliB, sIKi MAIOTb 3aCTOCOBYBATUCS Y pa3i peajib-
HOTO HACTaHHSI BHACJHIJIOK HETIPABOMIipHUX il
CTOPiH TOrO YU iHIIOTrO IIPABOBOI'O PE3YJIbTATY.

3acjayroBye Ha yBary IIpaBoBa IIO3MILS
pO3TJIsAIaTH HeiliCHUI TTPAaBOYNH SIK I0PUANY-
HUii (DAKT, IKUI € TIPABOMOPYIIEHHSIM, a OTXKE,
3/iICHIOBaHI TIPOTHUIIPABHi [ii CHPUYNHSIOTH
He/lilicHicTh TpaBouMHy. ABTOp 1Ii€i mosuirii
(I. B. Cnacubo-@ateeBa) ClpaBemanBo Ta-
KO 3ayBaXye€, 10 HelilCHUH IIPaBOYMH MOXKe
CIPUYNHATHUCS HOT0 yyacHUKaMU (O/JHUM yuac-
HUKOM) SIK IIpaBOMipHa abo sIK HelpaBOMipHA
mist [5, ¢. 359].

Y siteparypi Takosk BUCJIOBJIOBAJIUCS IIO-
3T 11010 3arepevyeHHs] BUSHAHHS HeliiCHOro
npaBounHy fopuangyanM daxtom (. O. Ty-
30B) [6, c. 181]. Take 3anepeyenHs, Ha HaIl 110-
IJIA/L, He IPYHTYETbCSI HA IUBIJIBHOMY 3aKOHO-
nasctBi Ykpainu. Tak, y cr. 11 IIK Yxpainn
nepenbayaeThesl cepej IMiJICTaB BUHUKHEHHSI
IUBITLHUX TIPaB Ta 00OB’S3KIB SIK TO3UTHUBHI,
TaK i HeraTuBHi OpUAMYHi HakTH, SAKi NposiB-
JII0ThCSL B 3aBjaHHi (3armopisiHHi) MaiHOBOI
(MarepiaspHOI) Ta MOpANBbHOI IIKOAW iHIIIN
ocobi (cr. 11 IIK Ykpaiuu). BeaymosHo, 11paBo-
Ba IIPUPOZIa IIPABOIOPYIIEHHS, CIPUYMHEHOTO
IisIMW HEIiHCHOTO TPAaBOYMHY, i EJiKTHOTO
[IPaBOIOPYIIEHHS He € TOTOoXHOI0. BomHouac
HE MOJKHa 3arepedyBaTH (akT HasBHOCTI B
OKpEeMUX HeINpPaBOMIPHUX MiAX YYaCHUKIB He-
JiliCHOTO IPaBOYMHY, IO 3aBJAaJu OJHOMY 3
HUX 200 iHImMM 0co6aM MailHOBY YU iHIITY IITKO-
21y, O3HAK JICJiKTHOTO IIPABOIOPYIICHHS, SKUM
BignosigHo g0 4. 1 c¢r. 1166 Tau. 1 c1. 1167 IIK
Ykpainu BBaskaoThCS, 30KpeMa, HeTPaBOMipHi
nii, AKi 3aBJal0Th MAaHOBY UM MOPAJIbHY KO-
1y (pisuuHiil yn opuaAnYHii 0cobi i Taki il He
TIOB’sI3aHi 3 IOTOBiPHUMM BiIHOCWTHAMMY 3aTIO/Ti-
f0Baya IIKO/U i TOTEePIIiJIoro.

[IpaBonopyiieHHs1, MO CHPUYUHSE Hemili-
CHICTb NPAaBOYMHY, MA€ TAKOX 3HA4YHi BiAMiH-
HOCTI Bifi IPaBOIIOPYIICHHA AEJMiKTHOTO XapaK-
Tepy. Tak, fAKIIO eJiKTHE IPaBOIOPYIIECHHS
MOJK€ BUHUKATU BHACJIIIOK HEIIPaBOMIPHUX pi-
IIEHb, il 4 Oe3/isIbHOCTI OpratiB AepKaBHOI

Biaau, oprany Biaau APK, oprany wmiciieBoro
caMoBpsiyBaHHs, (izuuHoi ab0 HOPUAMYHOL
ocobu, TO MepepaxoBaHe HE MOXKE CJYTyBaTh
MPABOBOIO TTi/ICTABOIO HEiNICHOCTI TpaBOYu-
HY SIK HEraTMBHOTO opuandnoro dakry. i ta
iHOI BiZIMIHHOCTI 3YMOBJIIOIOTH Pi3Hi MOPSAOK
Ta YMOBU 3aCTOCYBaHH: BifITIOBiTHUX IIPABOBUX
HaCJIKIB HeAIMCHOCTI TPaBOUNHY Ta JeJIiKTHO-
TO IPaBONOPYIIEHHSI.

He Mokna He 3BepHyTH yBary Ha IIEeBHY
IOPUINYHY HEKOPEKTHICTb TOHATTS <HeIili-
CHUII ITPaBOYMH», a/Ke SIKIIO IIPAaBOYUH PO3-
TJISIAaTH 9K IOpUANYHNN GakT (BiH TaKUM BU-
3HAHUHM 3aKOHOM), TO BiJIMOBITHO O TPaBUJI
JIOriKM MU IIOBUHHI OJHOYACHO BU3HATU 1 Ail
CTOpPiH (CTOPOHM) HEAINCHUMH, 11O CYHEPEUnIo
6 3akoHam 00’ekTUBHOI peasibHOCTi. Taki aii xou
i € HelpaBOMipHUMH, aJie IX He MOXKHA BU3HATU
B npuHiuni HexpificanMu (hakTHuHO HeE icHY-
I0YMMHU), AJ[)Ke BOHU PeasibHO BinOynucst. [Hiia
CIIPaBa, 1110 BOHU € HEIIPaBOMiPHUMU (HE3aKOH-
HUMH), 2 TOMY MalOTh BBO)KaTHCSI HEITMHHUMU i
TaKUMH, 110 He IIOPOJKYIOTh BiJITIOBITHUX IIpa-
BOBUX HACJiZKiB, KpiM THX, 110 BiJIIIOBiZHO /10
4. 1 ct. 216 11K mos’s3aHi 3 HeIiliCHICTIO.

Opnak y JiitepaTypi  BHCJOBJIOIOTHCS
i inmi norssiay Ha 1o npobsemy. Tak, Ha Lym-
Ky €. B. Bepnanu, 3a3Haueni Buan mpaBounHiB
6JIM3bKi 3a CBOIM 3MiCTOM, OCKiJIBKM iX HACJi-
KOM € BiICyTHiCTh 3000B’sI3a/IbHUX IIPABOBIjI-
HOCHH MiX CTOPOHaMH IIPAaBOUYNHY, 1[0 ITPOSIB-
JIIETBCS B TOMY, 110 HEYKJIA/IEHUI [TPAaBOYNH €
TaKUM, 1110 i3 CaMOro IOYaTKy CylEpPeYUuThb BU-
MoraMm 3akony [7, c. 183-184]. Oxnaxk i3 uieo
MTO3UILEI0 He MOXKHA 11IJIKOM HOTOIUTUCH. AJlKe
HE 3aBXKAM HEYKJAJIEHICTh CYIPOBOIKYETHCS
HeIIPaBOMipHOIO NOBeZliHKoI0. Tak, HalpUKJIas,
KOJIM CTOPOHU B PE3YJIbTaTi 0GrOBOPEHHS TIPO-
€KTy JOroBOpy HE 3MOIVIM JOMOBUTHUCS IIPO
iCTOTHi YMOBHU ZIOTOBOPY i TUM CaMUM Ilepeiy-
MaJIi BCTYTATH B JOTOBipHi BiTHOCWHU, TaKWi
JOTOBIp OyJle BBAKATUCH HEYKJIAIEHNM i, Bi/[IIO-
BijiHO, He GyJI€e IIOPOKYBATH JKOJHUX IIPABOBUX
HacJIiKiB. [HIIA piv, SKIIO MPaBOYMH BU3HAETh-
Cs HEYKJIQJIEHUM Y 3B'SI3KY 3 HeJOCSTHEHHSIM
3ro/il 3 iCTOTHUX YMOB, BU3HAUYCHUX 3aKOHOM,
HaIPUKJIAJ], J0rOBOPY OPEHJU JepKaBHOIO i
KOMYHJIBHOrO MaiiHa abo OpeHIu 3eMil, CTo-
POHU SKOTO IPUCTYHUJIN JI0 HOTO BUKOHAHHA.
IIpu ubomy €. B. Bepnana narosiomnrye Ha J10-
IIJIBHOCTI BifiIaBaTu IiepeBary 3acTOCYBAaHHIO
[I0JIO’KEHb TIPO BU3HAHHS ITPABOYMHY HEJiii-
cHuM, ockinbku 1IK Ykpainu, na Biaminy Big 'K
Ykpainu, He MiCTUTh TOHATTS HeEyKJaAEeHOTO
(Takoro, 1o He BigOyBCs) A0roBopy i foro Ha-
CJIJKIB, IO IIOKJIaJIa€ Ha CTOPOHY, SKa BiJCTO-
I0€ 3a3Ha4YeHy MO3UILI0 B Cy/i, TOCUTh CKJIaHe
3aBJIAHHS Y 3B’sI3KY 3 BiZICYTHICTIO BifmoBigHUX
MeXaHi3MiB 3aXMCTy LUBIJIbHUX 1IpaB Ta iHTep-
eciB [7, c. 185—186]. Hespaskaioun Ha te, mo [[K
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Ykpainu BU3HA€ HeyKJIAJIeHUil JIOTOBip sIK Ta-
KU, 1110 He iCHy€ y IPUHIUII, a TOMY He MOXKe
MaTh SIKUX-HeOyAb OPUANYHUX HACTIAKIB, aB-
TOP IPOJIOBKYE HAIOJATATU Ha MO3UIlii Heao-
LIJIBHOCTI 3aCTOCYBaHHS BU3HAHHs IPAaBOUNHY
HeyKJIaJIeHUM SIK CIIoco0y 3axXUCTy IUBLIBHUX
npaB. Taka 1103ullist € HellePeKOHJINBOIO, 3BaXKa-
104n Ha Te, o B cT. 16 IIK Yxpaian mictutbcs
HEBUUEPIIHUI TIepesiiK CrnocobiB 3aXUCTy Iu-
BIJIBHUX I1PaB, a OTXKe, SIKIIO O/IHA 3i CTOPiH IIpa-
BOYMHY OCTIOPIOE (hakT HOTo icHyBaHHS abo He
TIPUCTYIIAE JI0 I0T0 BUKOHAHHS, 110 TSATHE 3a CO-
6010 BIMOTY iHIIIOT CTOPOHH IIPO 3aCTOCYBAHHSI
[IMBiJIbHO-TIPABOBUX CAHKIIH 3a HOTO HEBUKO-
HaHHs, TO BUMOTra PO BU3HAHHS TaKOTO IIpa-
BOUMHY YKJIQJIeHUM YU HeyKJaJeHUM II0BHOIO
Mipo0 BIAIIOBiJa€ BUMOTaM 3aKOHO/JABCTBa,
[0 CTaBJIATh 3a METy Hailbinbin eeKTUBHMI
3aXMCT TIpaB Ta iHTepeciB Cy0’€KTiB MUBITHBHUX
npasosigHocuH. Kpim Toro, 31e6ibioro taxi
1I030BU CYTIPOBOJKYIOTHCS iHITUMU BUMOTaMU,
MTOB’SI3aHVMY 3 TIOBEepPHEHHSIM KOMITIB (MaliHa)
abo BimnkoxyBaHHsIM 36uTKiB TomO. ToMmy,
Ha Hally AYMKY, 3 OIVIIZIy Ha aBTOHOMilO BOJIi
YYaCHUKIB IMBIJIbHUX [IPABOBIIHOCUH Ta IIpU-
HJIEKHICTD IIpaBa Ha 3aXUCT BCIM y4acHMKaM
IUBIILHUX TPABOBIAHOCKH, TaKWil Crocib 3a-
XUCTY Ma€ IIpaBo Ha iCHyBaHHS.

IlonarTa «HexpilficHUll TPaBOYUHY» CIIPU-
YMHSIE TAKOXK IeBHi HE3PY4YHOCTi y BU3HAUeH-
Hi TIPaBOBOTO crarycy ocib, sSKi BYNHUIN He-
nificauii npaBounH. Y crartax riasu 16 K
Yxpainu oo ocib, siki BYMHUIN TifiCHUT i He-
MiNCHUI TIPABOYMH, 3aCTOCOBYETHCS OJIUH Tep-
MiH — CTOpPOHU. 3aCTOCYBAaHHS TAKOTO TepMiHa
moao ocib, gKki BUMHMAM NiHCHUN MIPaBOYMH,
€ IOPUIMYHO KOPEKTHUM i JIOTIYHUM 3aXOJI0M,
SIKMU IIPaBUJIBHO BU3HAYa€ IPaBOBUI cTaTyC iX
K cy6’eKTiB IPaBOMIPHOTO IUBLIBHOTO IPABO-
BimHOUIeHHs. IIpoTe BUHMKAIOTL CYMHIBH 1110710
BU3HAHHSI CTOPOHAMU OCi0, SIKi BUMHUIIN TIPABO-
YWH, BU3HAHWUI CyZIOM HenilicHUM. Bumaerncs,
o Taki 0cobM He MOBUHHI MaTH CTaTyC CTO-
ponu. IIpote inkoM 3aKkoHOABEIb HE BKUBAE
TepMiH «cTopoHay. Hampukiaz, BiamosizHo 10
4. 1 ct. 231 IIK npaBounH, BYNHEHUN 0c060I0
NpoTH ii CpaBKHBOI BOJIi, BHACJIIIOK 3aCTOCY-
BaHHS /10 Hel (i3UYHOTO UM MICUXIYHOTO THUCKY
3 6OKy Apyroi croponu abo 3 60Ky iHIIoi ocobu,
BU3HAETDHCS CY/IOM HEIHCHUM.

OpuriHajibHa TEpMiHOJIOTiS 3aCTOCOBAHA
B Pos’sichennsix Buioro apbiTpaskHoro cymy
Yxpainu Bix 12.03.1999 <«Ilpo nesxi muran-
HS TIPAKTUKKU BUPINIEHHS CIHOPiB, MOB’SI3aHMX
3 BM3HAHHAM Yrojl HelilicHUMU» (BTpaTUJIN
yunnicts) [8], y mynkri 17 akux Gymna chop-
MyJIbOBaHa IIPaBOBA IIO3UIiA IIPO Te, IO <«3a-
iHTepecoBana ocoba — yYaCHUK BH3HAHOI He-
HiHCHOIO yroau He mo30aB/ieHa paBa BUMaraTu
BUKOHAHOTO ii KOHTPAareHTOM BiJl TpeThoi 0cobH,
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1[0 HE € CTOPOHOIO YTOJid, SIK OTPHMAHOro Ge3
HaJIe)KHUX TIPABOBUX IIiJCTaB». 3aCTOCOBAHUI
y Pos’scHeHHsAX TepMmiH «0coba — yYaCHUK»
He JI03BOJISIE BUBHABATH 32 0COO0I0 HE[IIICHOTO
TIPaBOYNHY IIPABOBHH CTATyC CTOPOHU JiHICHOTO
[IPaBOYUHY.

¥ nosux Pos’sacnennax BICY Bxuaiorbes
TEPMiHU «CTOPOHU» Ta «yYaCHUKHU»> HETIHICHOTO
npasouuny [9]. ¥ Ilocranosi mienymy Bepxo-
BHOTO Cyny Yxpaiau Bix 06.11.2009 Ne 9 takox
BIKHMBAETHCS TEPMiH «cTOpOHN». [10]

Kpim TepminiB «Heykianenictb» Ta «HeIili-
CHICTb», Y 3aKOHO/IAaBCTBI TaKOK TPAILISAIOTHCS
1 iHIIIi TepMiHU — «HEUMHHICTDb aZIMiHiCTpaTUB-
HUX gioroBopiBy» (1. 4 4. 1 ct. 19 Kognekcy anwmi-
HICTPATUBHOTO CYZOYMHCTBA YKpaiHM), <«IIpo-
TUINPABHICTb HOPMATHBHO-IIPABOBOTO  aKTa»
(He3aKOHHICTh YW HEBiAMOBiAHICTD MTPaBOBOMY
aKTy BUINOI IOPUAMYHOI CUJIN) Ta, K HACII/IOK,
itoro HeunHHicTH (4. 9 cT. 264 KACY).

[IeBHUMHU OCOBIUBOCTSIME  Bi/[3HAYAIOTHCST
Taki BUAU HEAINICHUX MPABOYMHIB, SAKi 32 Bill-
nosimaumu Hopmamu 1K € HezilicHumu, npore
MOKYTh OyTH BHU3HaHi AiHCHUMU B CYIOBOMY
a6o iHmomy nopsiaky. Takumu €:

1) mpaBounHM 3 BajiaMu Cy6’€KTHOTO CKJIaLy
(BYMHEH] HEMOBHOJITHIMU, MATIOJI THIME, 06Me-
JKEHO i€3[JaTHUMU Ta HEAI€31aTHUMU 32 MEKa-
MU iX Ii€31aTHOCTI), SIKi MOKYTh Gy TH CXBaJIeH]
ixHiMu OaThKaMu, OMiKyHaMH, IiKJIyBaJbHI-
Kamu. Y TakoMy pasi BOHU Xoua i Oysiu Herpa-
BOMiDHMMM H2 MOMEHT iX BUMHEHHS, OJHAK,
OTPUMABIIKM CXBAJIEHHS IIepepaxoBaHUX 0cCi0,
HabyBalOTh O3HAK JIETiTUMOBAHOCTI, a OTXKe, i
IIPaBOMipHOCTI;

2) mpaBOYMHM, BU3HAHI Cy/[IOM [ilicHUMHU,
32 HasBHOCTI YMOB, Iepeq0ayeHux 3aKOHOM.
[lo HUX HajeKaTb: OJHOCTOPOHHI NPaBOYUHU
3 TIOPYHIIEHHSIM BUMOTH 3aKOHY IIPO HOro HO-
tapiasbhe nocBiguenns (4. 2 cr. 219 1IK); no-
TOBOPH 3 TOPYTIEHHSIM BUMOTH 3aKOHY TIPO iX
HoTapianbHe mocBiguenHs (4. 2 cr. 220 I[K);
MIPABOYMH, BUNHEHUI MAJIOJIITHBOIO 0c06010 32
MesKaMU ii II€31aTHOCTI, SIKIIIO 6y11e BCTAaHOBJIE-
HO, 10 BiH BUMHEHU HA KOPUCTb MAJIOTITHBOT
ocobu (4. 2 cr. 221 1IK); npaBounH, BYNHEHUI
HEIMOBHOJIITHBOIO 0CO00I0 32 MEsKaMU ii [IMBiJIb-
Hoi aiesmaTHoCcTi 6€3 3roau 6aTbKiB (yCHHOB-
JoBaviB), mikayBadpHUKIB (4. 2 cr. 222 1[K);
MPaBOYNH, BYNHEHUI Oe3 03BOJY OPraHy Ofi-
KU Ta IKJIYBaHHS, SIKIIO Oyjle BCTAHOBJIEHO,
10 BiH BiATOBiZa€ iHTepecam hiszmaroi ocobw,
Ha/l SIKOI0 BCTAHOBJIEHO OIIKY a00 TKJIyBaHHsI
(u. 2 cr. 224 11K); mpaBounH, BYUNHEHUI HeJIi-
e3atHOI0 (hizudHOI0 0co6OoIo, KO OyAe BeTa-
HOBJIEHO, 1[0 BiH BYUNHEHUI Ha KOPUCTD HEMi€3-
natHoi pisuunoi ocobu (ct. 226 IIK). Xoua Taki
TIPABOYMHY 32 BiAMOBIAHNMY TPAaBOBUMU HOP-
MaMU BU3HAIOTHCSI HIKYEMHUMH, OJTHAK Y CY/I0-
BOMY HOPSIZIKY BOHU MOKYTb OyTH BU3HAHI [Iiii-
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CHUMHU, & TOMY TaKOX JIETITUMOBAHUMM, X0oua i
MaJIi Ha MOMEHT iX BUMHEeHHs 0O3HaKU HellpaBo-
MipHOTO IOPUANYHOTO (haKTYy.

Taxuii nepesik € BU4epIHUM i He MifJIsATaE
PO3IINPEHOMY TJIyMadeHHIO, Ha 0 3BepTajach
yBara i BepxoBauMm Cynom Ykpainu (1. 13 Ilo-
cranosu [Lnenymy BCY Ne 9).

BucnoBku. IlincymoBytoun BuKIaziene,
BBA)KAEMO 32 MOJKJIMBE BU3HAYUTHU HEMIHCHUI
[PaBOYMH SK il ofHiei abo KiabKox ocib —
cy06’€KTiB IUBITHLHOTO MTpaBa, CIIPSIMOBaHi Ha Ha-
6yTTs1, 3MiHy a60 NIPUIIMHEHHS [IUBIILHUX [IPaB,
BUMHEHi 3 TaKUM IOPYIIEHHSM BUMOI 3aKOHO-
JIABCTBA, SIKi YHEMOKJIUBJIOIOTh HACTAHHS TIpa-
BOBUX HACJI/JKiB, IPUTAMAHHUX [IPABOMiDHUM
opuInyHuM  (akTaM, 3a BHUHATKAMHU, HPSIMO
nepeaGaueHUMU 3aKOHOM, HAIIPUKJIA, 32 HasiB-
HOCTI Mi/ICTaB /IJIs1 He3aCTOCYBaHHSA HEJiCHOCTI
BYMHEHUX 3 BaJaMHu il abo /st 3aCTOCYBaHHs
MeXaHi3My caHallii (03[0pOBJIEHHs) BUMHEHNX
3 BaJlaMU JIill IPaBOYMHIB IILJIIXOM BU3HAHHS iX
JiHCHUMU B CYyZIOBOMY HOPSIZIKY.

Citizi po3MeKOBYBATHU MOHATTS HEJiHCHUX,
HeyKJIaJ[eHUX IIPaBOYMHIB, He3Bakaloul Ha
Bi/ICYTHICTB y 3aKOHO/IAaBCTBi ¥ KpaiHU YiTKOTO
BU3HAUEHHs Takux IpaBouyuHiB. HexilicHum
MOzke Oy TH JIMIIE YKIA[EHUN IPABOYNH, B SIKO-
MY HeJIOTPUMaHO X04a 6 OHYy YMOBY JiliCHOCTI
MpaBOYMHIB. BiaMiHHICTD MiX HemilicHUME Ta
HEyKJIQJ[eHUMU IIPAaBOYMHAMU IIPOSIBJISETD-
cd TaKOXK y HacTilKaX, IO 3aCTOCOBYIOTHCSA
JUIS IUX JIBOX KaTeropiil. Y pasi HexiiicHOC-
Ti HacTalOTh IPABOBi HACIAKHU, NependadeHi
ct. 216 IIK Ykpainu, a y pasi HeykiaseHOCTI
BiH BBQ’KA€TbCS TAaKUM, 1110 He iCHYE, a B pasi
BUKOHAHHSI Or0 X04a 6 O/[HI€I0 CTOPOHOIO 3a-
crocoBytoTbcst Hopmu riiasu 83 1K mpo mosep-
HeHHs Ge3IiCTaBHO OTPUMAHOTO yu 30epexe-
HOTO MaiiHa.

IIlono HeumHHOCTI MPaBOYMHY, TO BOHA €
HACJiIKOM HEeJOCSTHEHHS 3roJM y4acHUKa-
MM IMBUIBHUAX IIPABOBIZIHOCUH MO0 iCTOTHUX

YMOB IIPaBOYUHY, TOOTO HACJIIKOM HeyKJase-
HOTO [1PAaBOYUHY.
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B cmamove uccedyiomes nonsmue u 0CHOBAHUS NPUIHAHUS COCTOK HEOCUCMBUMENLHVIMU HA OCHOBE
AHAIU3A 2PANCOAHCKO20 3aKoHodamenvcmea Ykpaunvl u 0OCMUNCEHUT] COBPEMEHHOT UUBUIUCTIUKY. Yema-
HOBJIEHO COOMHOULEHUE MEeHOY HeOelCmeUmenbHbIMU, HEe3AKIOUEHHVIMU U HENPABOMEPHOIMU COCTKAMU.
Onpedenenvl 0cobennocmu HedeiucmeumesbHulx COeI0K, OMePAHUMUBAIOWUE UX 0N CMENCHBIX NPABOGHIX
Kamezopuil. Buisienenvt npobenvt u npomusopeuust 8 3axoHooamenvcmee Ykpaunol, HeoOUHaAKosoe npume-
HeHue Cyoamu 3aKoHo0amen»cmea 6 cepe NPUsHAHUS COLLOK HeOeUCTBUMENLHBIMU, U NPEOTOHCEHb! NYmu
UX YCMPAHEHUS.

KmoueBble ciioBa: He/lelICTBUTEILHOCTD CIEMKH, HECOCTOSTETLHOCTD C/IEMKH, HETIPABOMEPHOCTH C/IEJKH,
JefICTBUTEIBHDIH, 3aKTI0YEHHBII, IIPABOMEPHBIIL.

The article analyzes legal nature and grounds of nullity of transactions according to the civil legislation of
Ukraine and modern civil law achievements. Correlation between invalid, void and illegal transactions is set.
It establishes the specifics of invalid transactions, that demarks them from other similar legal categories. The
article discloses gaps and contradictions in the legislation of Ukraine, while pointing out different approaches
of the application of law by the courts when it comes to the nullity of transactions, as well as offers solutions
as to its improvement.

Key words: nullity of transactions, void transactions, illegality of transactions, valid, entered into, lawful.
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