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npoghecop xaghedpu mpydosozo npasa ma nPasa coUiaILHOZ0 3abe3neueHHs
Kuiscvkozo nayionanvnozo ynisepcumemy imeni Tapaca Illesuenxa

YRJIAZAEHHA JOTOBOPY ITPO IIYBJITYHI
SARVYIIIBJI: IMHAMIKA SAKOHOZABCTBA
TA ITPOBJIEMU ITPABO3ACTOCYBAHHS

Cmammsi npucesuena KpumuuHoMy 0210y 0CHOBHUX NPobaeM yKiadenis 002080pi6 npo nybriuni 3axy-
nigni. Oxpema yeaza npuodiLsAemvbCs NUMAHHAM CMAHOBIEHH MA OUHAMIKU 3AKOHO0ABCMBa NPo nyoriuni
3akynieii, 0c00AUB0CAM NOPAOKY YKAAOeHH 002080PY NPO NYOUHY 3AKYNI6NI0, A MAKONC Cheuudiui npa-
806020 PezyI0BANHS 3MIHU ICIMOMHUX YMO8 MAK020 002060DY.

Kmouogi cioBa: ny6uiuHi 3aKymiBIi, 10roBip, A0roBip 1po myGiuHy 3aKyIiBI0, 3MiHa 0rOBOPY, IiHA

ZIOTOBOPY.

ITocranoska npo6iaemu. OjHuM i3 ocobiin-
BUX CEIMEHTIB JJOTOBiPHOTO IIpaBa, 1110 IIpUBep-
Tae yBary K HayKH, TaK i MPaKTUKY, CJIi/l BBasKa-
TH JIOTOBIPHI BiAHOCUHM MyOJIIYHUX 3aKYITiBEJb.
VkiageHHs 1oroBopy npo nyGJivHi 3akymisii
3aBXKAU IIpUBEPTAO yBary IIPaBHUKIB 4Yepe3
HEO/IHOPI/IHICTb CBOEI CTPYKTYPH, AK€ BOHO
CYTIPOBOIKYETHCSI TPOTUCTOSHHSM YOI THOTO
Ta IPUBATHOIO iHTEpPeCy, OOMEKEHHSIM MPUH-
Iy ¢BOGOAN JIOTOBOPY, 3MIHOIO KJIACHYHOTO
HOPSAKY yKJIajeHHs jorosopy. Ilormubioe
pobJieMy i1 Te, 110 3aKOHOABCTBO, SIKE Pery-
JIIO€ BiHOCMHU TIyOJIIYHUX 3aKyIiBesb, Iepe-
GyBae y mepMaHeHTHOMY craHoBJjeHHi. Came
TOMY TIOTY:XHi pedopmartiiiti mpoitecu mpaBo-
BOTO TIOJIA TMyOJIYHUX 3aKyIiBeJgb Ta MPaBOBi
npobJieMyl YKJIA[eHHsI JOrOBOPY Mpo myOJivHi
3aKyIiBJIi KOHIEHTPYIOTh yBary Ha HeoOXigHOC-
Ti AKICHO HOBOTO Ta I'PYHTOBHOIO JOCJIi/PKEHHA
Tporecy yKJIaJeHHs 3a3HAaY€HOr0 JIOTOBOPY K
(yHIaMeHTaTbHOI Ta HEOOXIAHOT IS AepKaBy
KOHCTPYKILii J0TOBipHOTO IpaBa.

Anajniz ocraHHix pgociaizskenb. Crarra
IPYHTYETBCS HAa JIOCTIKEHHSIX —ITyOsiaHIX
3akyniBeap B. MasomitaeBoi, H. Ilamypii,
O. lllaTkoBCHKOTO Ta {HITNX HAYKOBI[iB, aHATI3i
HOPMaTUBHO-IIPaBOBUX aKTiB, Cy0BOI IIpaKTU-
Ki y 1t cepi. Joxrpunanbhi 3106yTKH pis-
HUX 11epio/liB PO3BUTKY [OTOBiPHUX BiJIHOCUH
myOIiYHNX 3aKyIIiBeb, MO OKpecieHi B po6o-
Tax IPOBIZIHMX HAYKOBIIB, BKa3ylOTb He JIMIIe
Ha TIOIYJISAPHICTb B)KWUBAHOCTI  BiANOBIAHOI
JIOTOBIPHOT KOHCTPYKIIii, a i Ha HeoOXiAHICTh
ii mpaBOBOTO BIOCKOHaJeHHA. BTtiMm, He3Ba-
JKQI0OYM Ha HAABHICTb YUCJICHHUX HAYKOBUX
pailb, TOTOBIPHI BiHOCUHM MyOJiYHUX 3aKy-
iBesIb MOTPEOYIOTh TTOIAJIBIIOTO [OCIIPKEHHS
3 OIVIALY Ha IIePEOCMUCIICHHSA BUXIIHUX I10JI0-

6

JKE€Hb IIPUBATHOIO 3aKOHO/IaBCTBa /10 BUMOT
CbOT'O/ICHHA.

Mertoo faHoi PoGOTH € KPUTUYHUI OTJIsi
OCHOBHUX IIPOGJIEM YKJIA/IEHHSI I0TOBOPY PO
my6utivHi 3aKymiBai 3 ypaxyBaHHSIM CYKyII-
HOCTi (DyHIAMEHTATBHUX JIOKTPUHATIBHUX
PO3pO6OK Ta IMHAMIKA HOPMATHBHO-TIPABO-
BOT'O peryJioBaHHs B 3a/laHOMY BEKTOPi.

Buxkiaz ocHoBHOTO MaTepiay. Y KIameHHs
JIOTOBOPY 3 0OOB’SI3KOBUM [JOTPHMAHHSIM TI€B-
HUX TIPOLEYD, 10 TepeAGaYacThCsl 3aKOHOM,
3yMOBJIEHE HEOOXiHICTIO 3ificHIOBaTH TTy6JIiy-
Hi 3akymiBmi. BogHowyac BapTo 3a3HAYUTH, IO
YKJIaJIeHHsI JIOTOBOPY TIPo myO6urivHi 3aKymiBIi
3IIICHIOETBCS 3 OOMEXKEHHAM il TPUHIIAITY
cBoboxu noroopy. HopMaTiBHO-1IPaBOBi akTh
y Iiii chepi BCTaHOBIIOIOTH 0OOB’SI30K ISt
KOHTPareHTiB yKJaAaTh JOTOBOPU MPO Iy6JIid-
HYy 3aKyIiBJIO y MEeBHOMY IOPS/KY, Y BU3Ha-
YeHiit (hopMi Ta 3 JOTPUMAHHIM BCTAHOBJIEHUX
BUMOT, 0 He 3aBK/[1 KOPEJIOE i3 3araTbHUMUI
3acaflaMu yKJIaJeHH JOrOBOPY.

IIpouenypu yksazeHHs JOTOBOPIB IIPO
myOJliyHy 3aKyIiBIIO TOBApiB, y TOMy YHCJI
pobiT, mocjayr, He € HOBUMHU [jisl JJOTOBIPHOTO
mpaBa. AKTMBHO O3HAu€Hi MpPOIEAypPH YyKJa-
JICHHA JIOTOBOPIB II0YaJll BUKOPUCTOBYBATHU-
cs €BpOTEHChKUM JiepskaBamu micas [Ipyroi
CBiTOBOi BiliHM /I BiAHOBJIEHHSI CBOIX €KO-
HoMiK. Sk Hacminok, Ha pisai OOH 6yJio npu-
vasaTo Tunosuit 3akoH IOHCITPAJI mpo
nyGivyHi  3akymiBiai ToBapis, pobiT, HOCIyT
(Uncitral Model Lawon Procurementof
Goods, Constructionand Servicers, skuil Haza-
i mpuiiMaBcs y HoBUX penakmigx (1994 p.,
2011 p.) [1; 2]. TunoBuii 3akoH OyB MiArOTOB-
JIEHUH 3 MeTOIO IiJTPUMKHU Y3TOKEHHS MiX-

© C. BaBxeHuyk, 2019
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HapOMHUX CTaH/AapTiB y cdepi aepxKaBHIX
3aKylliBesb, i B HbOMY BpaxoBaHi IIOJIOXKEHHS
Yrogu COT mnpo ypsizoBi 3akymiBii, aupek-
tuB €Bporeticbkoro Coio3y (TIpo 3aKyIiBIi Ta
3acobu mpaBoBoro 3axucty), Konsennii OOH
IIPOTU KOPYIILii, KePiBHUX IIPUHIIMIIIB 3aKyIli-
BeJIb i KepiBHUX TPUHININB HabGopy Ta HaiiMy
KOHCyJIbTaHTiB CBITOBOTO GaHKY Ta aHaJOTid-
HUX JOKYMEHTIB iHIMUX MiKHApOAHUX (iHaH-
coBUX ycTaHOB [2]. ¥ THTHOBOMY 3aKoHi TIpPO
nybutivni 3akymiBiai nepexbadeHi mporerypu
VKJIQJIeHHS JIOTOBOPIiB, 1O ITOKJIMKAaHi PO3BU-
HYTH KOHKYPEHIIIO MiXkK CTOPOHaMH J0rOBOPY
(TocTavaIbHUKAMU Ta MAPSAAYNKaMU), edek-
TUBHO peaji3yBaTH Taki 3aKyIiBJi 6e3 3710BKHU-
BaHb 3 6OKY YHHOBHUKIB, iHINNX 3aI[iKaBJIECHUX
oci6. BignosizHo 1o ct. 27 p. 1, ri. 2 Tunosoro
sakory IOHCITPAJI npo myb6uivni 3akymis-
JIi 3aKyNiBEJIbHUK MOXKe IIPOBOJAUTHU 3aKYIIiBJIi
3a JIOTIIOMOTOI0: a) BiZIKPUTHUX TOPTiB; b) TOpriB
3 0OMEKEHOI0 YYACTIO; C) 3allUTy KOTHPYBaHb;
d) sanury mpomnoswuitiit 6e3 TpoBeIeHHsS Tepe-
rOBOpIiB; €) ABOCTyNeHeBUX TOpris; f) sanury
IIPOIO3UILI 3 POBEACHHSM Jliajiory; g) 3allu-
Ty HPOIO3MUILI 3 NPOBEAECHHSAM IOCJiOBHIX
neperoBopis; h) KOHKYPEHTHUX M[eperoBopis;
i) €JIeKTPOHHOTO PEBEPCUBHOTO  AYKIliOHY;
j) 3aKyIiBesb 3 OMHOTO JsKepesa. Po3rmsmayBsa-
HUN TUIIOBUI 3aKOH MiCTUTb YMOBU BUKOPHC-
TaHH:A BULleHAaBEeJeHUX METOAIB 3aKyIIiBJIi, IIPO-
1e/lypH iX IpoBe/IeHHS.

Kpim 11boro, 6ysia npuitHsaTta Yroaa npo aep-
sasui 3akymisiai COT Big 15 kBiTHs 1994, no
sKOi YKpaiHa mpuefHazacss Ha yMoBax Pimren-
ua Kowmirtery 3 nepxaBHUX 3akymiBesb CBiTOBOI
opranizariii Toprisai GPA/133 Bin 16 nucrona-
nma 2015 poky, Brmodaioun Jomatku A i B 1o
3as3HaueHoro Pimrenns, 3i 3MiHaM¥, BHECEHUMU
[IpoTokosoM 1Tpo BHECEHHS 3MiH /[0 Y TOJM IIPO
JepxaBHi 3akymisii, BunHeHuM 30 GepesHsi
2012 poky [3]. Binnosigso no u. 1 ct. 1 Yroan
npo nepxasui 3akyniai COT Bona 3acroco-
BYETBCST JI0 OY/Ib-SIKOTO 3aKOHY, HOPMATHBHO-
TO aKTa, IPOLeAYPU UM IIPAKTUKHU, AKi CTOCY-
I0TbCST  OYZb-SIKOI  3aKyIiBJIi  OpraHisalisiMu,
1110 OXOILTIOIOTHCS I€I0 YTO/I010, SIK BKA3aHO Y
Homnarky 1. HeoGxinmo 3BepHyTH yBary it Ha Te,
110 HopMU 4. 2 cT. 1 ¥Yroau npo pep:kaBHi 3aKy-
nisai COT BkasyioTb, 1110 BOHA 3aCTOCOBYETBCS
IO 3aKymiBjii Ha Oy/b-sKiil JOrOBipHiil OCHOBI,
BKJIIOYAIOYM TIPUAOAHHS HA OCHOBI JIOTOBODIB
JIBUHTY, OpeHau abo MaiiHOBOrO HaiiMy, 3 Ipa-
BOM Ky11iBJii a60 6e3 TaKoro, BKJIUYaun Oy /ib-
SKy KoMOiHamio ToBapiB abo mociayr. TobTo
aHaJli30BaHa YroAa He MICTUTh OOMeEKeHb ii
3aCTOCYBAaHHS, BUXO/SYM 3 BUJ/IOBOI O3HAKU
JIOTOBOPY MyOIiYHOT 3aKyITiBJIi.

Po3BUTOK 3aKOHOZABCTBA TIPO  TyOsIivHi
3akynisiai B Ykpaini csrae 90-x pokis. Tak,
y 1993 porti 6ysa npuitnsti: Tloctanosa Kabi-

ety MinictpiB Ykpainu Ne 871 «IIpo 3arBep-
mxeHns [lonoxenHs mpo mopsilok opraxizartii
Ta I[POBEIEHHS MiKHAPOJHUX TOPriB (TeHne-
piB) B Yxpaini», 3akon Yxpaiam Bix 22 rpyn-
st 1995 poxy Ne 493/95-BP «Ilpo moctaBku
HPOAYKILi st fiepskaBHUX oTpeb», [TocTanosa
Kab6inery Minictpis Ykpaiuu Big 29 stororo
1996 poky Ne 266 «IIpo Ilopsgok dhopmyBan-
Hs Ta PO3MillleHH: JiepKaBHUX 3aMOBJIEHb Ha
MOCTABKY TPOAYKIMI /Ui JepKaBHUX TOTPed
i KOHTpPOJIO 3a iX BUKOHaHHsM», llocTanoBa
Ka6inery MinictpiB Yxpainu Bix 4 uepBHS
1996 poxy Ne 611 «IIpo 3a60pOHY BUKOPHCTaH-
Hs1 GIO/KETHUX KOIITIB /I 3aKyIIiBJIi TOBapiB
(pobiT, TTOCIYT) iIHO3EMHOTO MOXO/IKEHHST».

Hagani BuHMK/IA HEOOXiAHICTH BAOCKO-
HaJIeHHsl TPOLeAYPH Jep:KaBHUX 3aKyliBesb
Y paMKax MiKHapOJHOI cliBIpali, 110 IIpu-
3BeIO0 [0 TPUHHATTS OJOKY HOPMATHBHO-
[PAaBOBUX aKTiB, 1[0 PErJaMeHTyIOTh ITy6JIid-
Hi 3aKyMliBJi 3 ypaxyBaHHAM MiXKHapOAHUX
umor COT. Tax, Gysm npuitasri [Tocranosa
Ka6inery MinictpiB Ykpainu Big 28 uepBHs
1997 poxy Ne 694 «IIpo opranizariio Ta mpo-
BejleHHs TOPTiB (TeHepiB) y chepi nepraBHIX
3aKymiBesb ToBapis (pobiT, mociyr)», [ToctaHo-
Ba Kabinery Minictpis Ykpainu Bix 24 Bepec-
11 1997 poky Ne 1058 «IIpo cTBOpeHHS €IMHOT
CHCTEMU 3aKyIiBesIb TOBapiB (PobiT, mocayr) 3a
PaXyHOK KOIITIB JI€PKABHOTO GIOKETY Ta iHo-
3eMHUX KPEANTIB, IO 3aTy4aioThCs ITiJ TapaH-
tii Ka6inery Minictpis Ykpainu», ITocranosa
Ka6irnery Minictpis Ykpainu Bix 01 BepecHs
1998 poxy Ne 1369 «IlIpo 3milicHenHst TOpTiB
(tenpmepiB) y OyaiuuuTsi». Ilpote B mitepa-
Typi Bi3HaYaeThcs HeeEeKTUBHICTh 3aCTOCY-
BAaHHS BUIIEHABEJEHOTO IIPABOBOTO MAaCHUBY
y cepi mybmivHUX 3aKyIiBeIb. 3 I[BOTO MPHU-
Boxay O. IllaTkoBchkMil miAKpecanB, MO piBEeHb
JIOTPUMaHHS BUMOT IIX TOCTAHOB 3 MOMEHTY iX
OpUIHATTS OyB JOCUTH HU3bKUM. lIpuMmipom,
y TIporieci 3iliCHEHHS 3aXO[iB IMOA0 iHGOP-
Marusauii Aep:KaBHUX CTPYKTYD IIPOTATOM
1998—-1999 poxiB e 2% nep:KaBHUX 3aKYy-
niBesib TOBapiB, pobiT i mocayr GyJo nposese-
HO 3rigHo 3 BuMoramu IlocranoBu KabGinery
MinictpiB Ykpainu Big 28 uepsusa 1997 poky
Ne 694 «IIpo opranizamifo Ta TpoBeeHHS TOP-
riB (TeHzepiB) y cdepi gep:KaBHUX 3aKyIIiBesb
ToBapiB (pobit, mocayr)» [4, c. 45].

3rogoM Oye yxBajieHuil 3akoH YKpaiHu
«ITpo 3akymiBiio TOBapiB, pobIT i OCIIYT 3a 1ep-
JKaBHi KolITH». Bin IpyHTyBaBCsl HA OCHOBHUX
nosnoxkenHsx tumosoro 3akony IOHCITPAJL
npo my6JIiuHi 3aKyIiBJIi TOBapiB, podiT, moCIyT,
10 MAJIO TIOKPAIUTH e(DEeKTUBHICTD TIPOLELyP
YKJIaJIeHHS JIOTOBOPIB 11po Iy 6JIiuHi 3aKyIiBIi.
3a BKa3aHUM 3aKOHOM YKJAAEHHIO JTOTOBOPY
PO 3aKyIiBJIIO TOBAPiB, POBIT, TOCIYT TIEpeaye
B 000B’SI3KOBOMY TIOPSIIKY 3/IiHCHEHHST TIPOIe-

1
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ZIyP, AAKi TPYHTYIOTHCS Ha aKTi IePKaBHOI BJIa/iu.
Bignosinno no cr. 13 3akony Yxkpainu «IIpo
3aKyIIBJIIO TOBaPiB, POOIT i MOCIYT 3a JepiKaB-
Hi KOIITH» TAKUMHU TIONIEPeHIMU MIpolie/lypaMu
€ BIIKpUTI TOPru 3i 3MEHIIEHHSAM IiHU; TOPru
3 OOMEXKEHOK YYacCTIO; JIBOCTYIIEHEBI TOPIH;
3aIUT IIHOBUX IIPOIO3UIiii (KOTHPYBaHb);
3aKyMiBJISI B OTHOTO YYaCHUKA; PeAYKI[iOH (TOp-
ru 3i 3MennieHHsM 1inn) [5]. Ilpuuomy ocHo-
BHUMU IIPOIE/ypaMy 3/LiiCHEHHS JIepKaBHUX
3aKylliBeJb € PeAyKLiOH Ta BiIKPUTI TOpru 3i
3MeHIIeHHSM 1IiHN. BHeceHHs yncieHHUX 3MiH
Ta JIONMOBHEHb /10 BKa3aHOTO 3aKOHY IPU3BOJN-
JIV IO TIOCTiMTHOT 3MiHM TIPaBUJI YKJIQJeHHS aHa-
JIi30BaHUX JOTOBOPIB. 30Kpema, BiaOyBasacs
nocriiina 3MiHa KOHTPOJTIOI0YOro Cy0’€KTa, CTBO-
proBasnacs Tenzepna masata YKpainu, BBOIUB-
cs Ta 3rOJZIOM 3MiHIOBaBCSI MeXaHi3M pO3IJIALY
cKapr AHTMMOHOIIOJIbHUM KOMiTE€TOM Y KpaiHu.
¥ 2012 poui 6ysio npuiiasito 3akoHy YKpa-
iHn «IIpo 0coGMMBOCTI 3IiiiCHEHHS 3aKyIiBEIb
B OKpeMHX c(epax TOCIoapchKoi isSIbHOCTI»
[6]. Bimnosiga#o 110 cT. 2 po3risiyBaHoro 3ako-
HY 3aMOBHHUKH 3JiHCHIOIOTb 3aKyMiBJi BiArmo-
BimHo mo 3axony Ykpainu «lIpo 3mificHenns
JlepoKaBHUX 3aKyIiBeJb» 3 ypaXyBaHHAM OCO-
6siBOCTEl, BU3HAYEHMX 3aKOHOM YKpaiHu
«IIpo ocobmuBocti 3AilicHeHHS 3aKyIliBeJb
B OKpeMux cdepax rocrnojapcbkoi misisibHOC-
Ti». Pazom i3 1M 11eit 3akoH BU3HAYaB J0BOJI
POKY cepy Horo 3acTocyBaHHs (TPAHCIIOPT,
3B'SI30K, €JIeKTPOEHepreTUKa, TEIIOBa eHepre-
THKa, BOJONIOCTaYaHHs, BOLOBiIBe/ICHHS, aepo-
HaBiraliiiHe oGCIYroByBaHHSI IOJBOTIB IIOBi-
TPSIHUX CYJIeH, TPaHCIIOPTYBaHHs, 30epiraHHsi,
nepepobku HadTH Ta HahTOMPOAYKTIB TOIIO).
25 tpymas 2015 poky Ha 3MiHy 3ako-
Hy Ykpainu <«IIpo ocobuauBocTi 3ailicHeHHS
3aKyniBejb B OKpeMux cdepax rocroiapcbKoi
nistmpHOCTI» TpuiHATO 3akoH Ykpainm «IIpo
nybusivni 3akymiBiai», 3akon Ykpainu <«IIpo
0cOOJMBOCTI 3/iCHEHHST 3aKyTiBeJIb TOBapiB,
poGIT i mocayr AJsT TapaHTOBaHOTO 3abe3e-
uenHs1 notpeb obopouuns. Hopmu cr. 2 3akony
Ypaiuu «Ilpo my6rivyni 3aKkymiBii» iMmepaTus-
HO BCTAHOBJIIOIOTH BUTIA/IKH F1OTO 3aCTOCYBaHHS,
BUIIAJKU He3aCTOCYBaHHA. 30KpeMa, 3a3Hade-
HUIT 3aKOH 3aCTOCOBYETHCSA: a) JI0 3aMOBHUKIB
32 yMOBHM, W0 BapTiCTh IpeAMeTa 3aKyIiBJIi
ToBapy (ToBapiB), nocayru (IOCIyT) JOPiBHIOE
a6o nepesuinye 200 THCSY TPUBEHD, a POGIT —
1,5 MisbiioHa rpuBeHb; 6) 10 3aMOBHUKIB, SIKi
3/1iHCHIOIOTD JiSlIBHICTH B OKpeMuX cepax roc-
Mo/IapIoBaHHs, 32 YMOBH, 1110 BapTiCTh IpeiMeTa
3aKkymiBii ToBapy (TOBapiB), mocayTH (TMOCITYT)
JopiBHIOE abo nepesuiye 1 MiJbiiOH TPUBEHD,
a pobGit — 5 Mmimbionis rpusenb [7]. Takox
4. 3 ¢1. 2 3akony Ykpaiuu «IIpo my6uiuni 3aky-
iBJii» Bu3Havae 16 BUTIAJIKIB, HA SIKi /it 3aKOHY
He TOIUPIOETbCA. BkasaHi BUIIAJKM 3aKOHO-

8

JIaBIIEM CTaBJIATHCS y 3aJI€KHICTD BiJl IpeIMeTa
3akyniBiai. BogHouac i3 TekcTy 3akoHy 3aiu-
IAETHCS HE3PO3YMIJINM, YU IIPEAMET 3aKyIiBJIi
OTOTOKHIOETHCS i3 TIPEAIMETOM JIOTOBOPY. AHa-
aiz 4. 3 cr. 2 3akony Ykpaiuu «IIpo myGuiuni
3aKyliBJIi» Jla€ WiJCTaBU i1 BUCHOBKY, 1110
BUIIQ/IKY, HA AKI /i 3aKOHY HE MONIUPIOETHCS,
HE 3aBXK/IM CTOCYIOTbCSI IIpeJMeTa 3aKyIIiBiIi,
10 YCKJIAJHIOE TIpaBo3acTrocyBaHHsd. Hampu-
KJIaJI, BiAMOBizAHO /10 4. 3 ¢T. 2 7is 1[bOTO 3aKO0-
Hy He IOUINPIOETHCS HAa BUIMAJKU, SIKIIO IIpej-
MeTOM 3aKyIIBJi € ToBapu, poOOTH i MOCIYTH,
3aKyMiBJIS SIKUX 3/1iFICHIOETHCS 3aKOPIOHHIMH
JMUIVIOMAaTUYHUMU ycTaHoBamu. O4YeBHIHO, 1110
y HaBeJIEHOMY BUIIQJIKy HAETbCS He PO Ipe/-
MeTHy Kiacudikailito, a 1po cy6’eKTHy, 1110 He
BIIUCYETBCSA Y 4. 3 CT. 2 aHAI30BAaHOTO 3aKOHY.
Pasowm i3 1ium BiznosigHo 10 4. 4 cT. 2 3rajaHo-
ro 3aKOHY HOTO /isl [JIsi 3AMOBHUKIB, SIKi TIPO-
BSATh JIiSUIbHICTD B OKpeMuX cdepax rocro-
JapIOBaHH:, JOJAaTKOBO He IIOIIMPIOEThCS Ha
9 BUMNAJKIB, IO CTABJIATHCS Y 3aJEKHICTD Bij
[peaMeTa 3aKyIiBJii.

Bignosizno mo 4. 1 cr. 12 3akony Ykpa-
inn  «Ilpo myGuiyni 3aKymiBIi» 3aKyITiBJIsSA
MO’Ke 3/iICHIOBATUCS ILISXOM 3aCTOCYBAaHHS
onui€ei 3 Takmx mporenyp: 1) Bimkputi TOpTH;
2) KOHKYPEHTHUI1 /liasior; 3) neperoBopHa Ipo-
neaypa 3akymiBiai. OKpeMo BUIIJISIETBCS 3aKY-
MiBJIS 32 paMKOBMMU yrogamu. Biamosiano no
cT. 13 3akoHy 3aKyTiBIIS 32 PAMKOBUMHU yTOIA-
MU 37{ICHIOETHCSI B HOPSIIKY, lepenbaueHoMy
JUISL TIPOBeEJIeH s TPOLeAyPH BiAIKPUTUX TOPTiB,
3 ypaxyBaHHSM BUMOT cT. 13 3akoHy, a paMKOBi
yTOIU YKJIaJAI0ThCs BiAITIOBITHO 10 BUMOT 3Ta-
nanoi crarti. IIpn 1iboMy Ha 3aMOBHUKA TTOKJIA-
JaeThest 00OB'SI30K  3[IHCHIOBATH POIELYPY
3aKyIiBesb ILIJISXOM BUKOPUCTaHHS €JIeKTPo-
HHOI CHCTEMU 3aKyIIiBesb. 3aKOHOMABEIb CTa-
BUTb OKpeMi BUMOTHU I0JI0 (DYHKIIOHYBaHHS
€JIeKTPOHHOI CUCTeMHU 3aKyIIiBeJb.

3akoHO/aBellb HaJaB IPAaBO 3aMOBHHUKY
BCTaHOBUTH OAMH abo Jekisbka Ksasidika-
HillHUX KpUTepiiB BiANOBINHOCTI yYacHUKA.
Y 4. 2 ct. 16 3akony Bu3HaueHO TpW KBasici-
Kariiini kputepii: 1) HasgBHiCTH OOMAHAHHS Ta
MarepiaibHO-TeXHIuHOi 6a3u; 2) HasBHICTD Mpa-
LiBHUKIB BimmoBiznoi kBasmidikarii, ski MaloTh
HeoOXiHi 3HAHHS Ta OCBIi; 3) HAABHICTD JIOKY-
MEHTaJIbHO MiJITBEP/KEHOr0 JOCBi/ly BUKOHAH-
Hs aHasoriynoro gorosopy. [losutusHuM € Te,
mo 3akon Ykpainu «IIpo my6uivni 3akymisiri»
He MIiCTUTb KpUTepilo, 1110 MaB Miclle y Iolle-
pennbomy 3akoHi Ykpaiau «llpo 3milicHenns
JepKaBHUX 3aKymiBenb>. Ajmke cT. 16 3ako-
Hy Yxkpainun <«IIpo 3zilicHeHHS nepxKaBHMX
3aKkyniBesb» MicTH/Ia 4oTUpU KBasidikaniiini
kputepii [8]. Tpu 3 HUX TOTOXHI HaBeJeHUM
y u. 2 cr. 16 3akony Yxpainu «IIpo my6uiu-
ni 3akynisii», a dyerBepTuil KBasidikaniinnii
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KpuUTepili cTocyBaBcs HasABHOCTI (iHaHCcoOBOI
crpoMoskHoCTi  (6aaHe, 3BiT mpo (iHaHCOBI
pe3yJbTaTH, 3BiT IPO PyX TPOIIOBUX KOUITIB,
JIOBifIKa 3 06CIYTOBYIOYOTO GAHKY TIPO BiACYT-
HicTb(HASIBHICTH )3a60PrOBaHOCTI3aKPELUTAME ).

Bapro akuenrtyBaTm yBary Ha TOMy, IO
YYaCHUKH, BU3HAYeHi B cT. 62 3akoHy Ykpainu
«ITpo 3zamobiraHHsi KOpyIIlii», MOBUHHI MaTu
3aTBEP/KEHY KEPiBHMKOM aHTUKOPYIIiHHY
mporpaMmy. Taka aHTHKOpyIIiiiHa IporpaMa
Mae Bigmosizatm Twumosilt aHTUKOPYMIiiHINT
mporpami opuandnoi ocobu [9]. Ha mpakruii
TPAIJIAIOTbCS BUIAJKU, KOJU aHTUKOPYIIILiii-
Ha IIporpamMa yJacHuKa He Biamosizae Tunosiit
AHTUKOPYIIiHIN MporpaMi I0pUANYHOI 0co0H,
L0 TATHE CBOIM HACJIKOM BiZAXUJIEHHS 3aMOB-
HUKOM MTPOTIO3UIIiil.

He moxkna sanepeuutn Ttoro daxry, 1o
yYacHUK 3000B's13aHUN BHECTH iH(OpPMAILiio
MO0 KiHIEeBoro OeHediliapHOro BJIaCHUKA
(xontpoJsiepa) 10 Bianowiguoi rpadu €nu-
HOTO JIEPIKABHOTO PEECTPY IOPUANYHHX OCi0,
(isuuHUX 0Ci6 — MIAMPUEMIIB Ta POMAJCHKUX
dopmyBanb. Bigcyrnicts Takoi indopmarii B
3TaJlaHOMy PEECTpi Jla€ MifACTaBU 3aMOBHHUKY
TIPUIHSATH PillleHHsI PO BiIMOBY yYaCHUKOBI B
yyacti y mpouenypi 3akymisii. Bkazana Bumo-
ra BummBace 3 m. 9 4. 2 c1. 9 3akony Yxpaiau
«ITpo nepskaBHY peecTpalliro WPUANIHUX OCib,
(isnyHMX OCI6-TANPUEMINB Ta IPOMAIACHKUX
(opmyBanb», 3a ko010 B €MHOMY JIepKaBHOMY
peecTpi MICTATBCA BiIOMOCTI IIPO IOPUAUYHY
ocoby, a came: iHopMallis po KiHieBoro bene-
dimniaproro BracHuka (KOHTpoOJepa) OpPUANY-
HOI ocobu, y ToMy uucii KiHieBoro Genedii-
apHOTO BJIacHMKA (KOHTpoJIepa) ii 3aCHOBHMKA,
SIKIIO 3aCHOBHUK — fOpun4Ha ocoba. Braszamne
[IPAaBUJIO HE NMOIIUPIOETHCSA Ha JePyKaBHI Opranu
11 opraiu MiclieBoro caMoBpsILyBaHHS. Y CyZO-
Bill NpakTHUIll 3BEPTAETbCS OKpeMa yBara Ha
HasiBHiCTh iH(opMalii 1po KiHieBoro 6eHedi-
1iapHOTO BJIACHMKA (KOHTPOJIEPA) IOPUIMYHOT
ocobu. Tak, y Ilocranosi Ilocroro amensiuiii-
HOTO aaMiHicTpaTHBHOrO cyny Bix 12 rpynns
2018 poky y cmupasi Ne 826/9595/18 3azma-
4yeHo, o 3a mpaBuiamu 1. 9 4. 1 ct. 17 3ako-
Hy 3aMOBHUK IpUIIMaE pillleHHs NPO BiZIMOBY
YYaCHUKY B y4yacTi y Hpoleaypi 3akyuiBjii Ta
3000B's13aHII BiIXUINTH TEH/EPHY IIPOTIO3H-
1I[iI0 yYacHUKA B pasi, K10, 30Kkpema, y €1u-
HOMY [IEPKABHOMY DEECTPi IOPUAMYHUX OCi0,
(disnuHUX 0Ci6 — MIAMPUEMIIB Ta IPOMaJCHKUX
dopmyBaHb BigcyTHs iHbopMallisi, nepeadaye-
Ha . 9 u. 2 cr. 9 3akony Ykpainu «IIpo mep-
JKaBHY PEECTPAINI0 IOPUIMIHUX 0Cib, hisnaHnx
ocib — MiANPUEMIB Ta TPOMAACHKUX (HOPMY-

! lus.: Tndopmariito 1mpo BifKpuUTi TOPTH, e MaB
micue takuii ¢pakr / URL: https://prozorro.gov.ua/
tender/UA-2018-05-11-001056-a.

BaHb». ATeNAIiiiHUN aAMiHICTPATUBHUN CYI
JUUTIOB BICHOBKY, 1[0 CY/IOM MePINOi iHCTaHIIi1
IIPAaBUJIbHO BCTaHOBJIEHO, IO 3i 3MIiCTy BUTATY
Ne 1004112040 3 €1uHOTO I€PKABHOTO PEECTPY
OPUAMYHUX 0Cib, disuuHux ocib — mignpuem-
IiB Ta rPOMa/ICbKIX (hOPMYBaHb CTAHOM Ha JIaTy
posrisiry MKII «XMenbHUIIBKBOIOKAHA» TEH-
nepHoi nponoautiii yuacauka TOB «/lescucre-
Mmay (riporokos Ne 74 Bix 15 Tpasust 2018 poky),
B €IMHOMY [ep:KaBHOMY PEECTpPi IOPUANYHIX
oci6, hiznuHuX 0ci6 — MiANPUEMIIIB Ta TPOMaI-
cekux GopmyBanb y rpadi, e 3a3HAaYAETHCS
iHpopmMaris mpo KiHiesoro OGenediniapHOro
BJIacHuKa (KOHTpoJiepa), OyJia BiacyTHs iHdop-
Mallis o0 KiHieBoro GeHedimiapHoro Biac-
nuka (koutposepa) [10].

Pernamenranisa ykiaaneHHS OTOBOPY IIPO
3akymiBio 1epenbavena [[MBUIBHUM KOIEK-
coM Ykpainu, [locnomapcbkum — Kozpexkcom
Yxpainn, 3akonom Ykpainu <«IIpo my6uiu-
ni 3akymiBii». [Ipuyomy sxmo K Ykpaiam
MIiCTUTD 3arajibHi IpaBUJa YKJIQJeHHS TaKOro
JIOTOBOPY, TO OCTaHHill BCTAHOBJIIOE JINIIE OCO-
6JIMBOCTI TAKOTO YKJIANEHHs I0TOBOPY. Takum
yuHOM, cT. 631 «CTpok moroBopy», 632 «Ilima»
IIK VYkpainu OyayTh AiAiTM B YacTHHi, IO
He perJaaMeHTOBaHa HOpMaMy 3akoHy Y Kpainu
«IIpo my6urivuni 3aKymiBITi».

3aKoHOZABeNh B iMIIEPATUBHOMY MOPSIIKY
(4. 4 cr. 36 3akony Ykpainu «IIpo mybmiuni
3aKyIiBJIi») nepeadavyns, MO YMOBH JOTOBODPY
IIPO 3aKYIIiBJIO He [OBUHHI Bipi3HATUCA Bif
3MICTy TeHJEepHOI Iporosulii 3a pesyJbrara-
MU ayKI[ioHy (y TOMY YHCJIi I[iHU 32 OZMHUIIO
TOBapy) MepeMOJKIL TIPOIEAYPU 3aKyiBi abo
LiHWU IIPOIO3UILII yYaCHUKA y pasi 3acToCyBaH-
Hs TleperoBopHoi mpoleaypu. Takox 3ako-
HOZ@BEIlb OKPeMO IiepedauuB, 10 CTOPOHU
1036aBJieHi MOKJIMBOCTI 3MIHUTH iCTOTHI yMO-
BU JIOTOBOPY IPO 3aKYIiBJIKO 3 MOMEHTY IIi/l-
HUCAHHSI TAKOrO JIOrOBOPY cropoHamu. To6To,
akiio 3 orssaay Ha cr. 638 IIK Ykpainu ymoBu
JIOTOBOPY TIPO 3aKYIiBJIIO € iCTOTHUMU, BOHU He
MOKYTb OyTH 3MiHEHi MiCJIs MiANUCaHHA TAKOTO
norosopy. Culizi 3a3Ha4MTH, IO 3aKOHOJABEIlb
He 3a0OpOHSIE CTOPOHAM 3MIiHIOBATH yMOBHU
JIOTOBOPY, 1110 HE € iCTOTHUMU.

Pasom i3 1nmm 3akoHOz;aBelb BKa3as, IO
iCTOTHI yMOBM JIOTOBOPY IIPO  3aKyIiBJIO
MOKYTh 3MiHIOBATHCS TMiCJIsI WOTO TiAmucaH-
HSL /0 BUKOHAHHS 3000B’sI3aHb CTOPOHAMU
B MTOBHOMY 00¢s131 y pasi: 1) 3MeHIIeH st 06csTiB
3aKyMiBJl, 30KpeMa 3 ypaxyBaHHAM (aKTHYHO-
ro obcAry BUAATKIB 3aMOBHUKA; 2) 3MiHU I[iHU
3a OJMHUINO TOBapy He Oisbiie Hixk Ha 10 Big-
COTKIB y pa3i KOJMBAHHA I[iIHU TaKOrO TOBApYy
Ha PUHKY, 32 YMOBH, 110 3a3HayeHa 3MiHa He
pusBene 10 30i/bIIeHHS CyMH, BU3HAYEHOI
B JI0TOBOPi; 3) TOKpAIeHHsT SKOCTi IpeaMe-
Ta 3aKyIiBJi 3a yMOBH, 110 TaKe MMOKPAIECHHA
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He Tpu3Bene 10 30iMbIIeHHs] CyMH, BH3HAUYeE-
HOI B ZIOTOBODi; 4) TPOMOBXEHHSI CTPOKY il
JIOTOBOPY Ta BUKOHAHHS 3000B’s13aHb IIOJI0
MepeIaHHsT TOBapy, BUKOHAHHSI POOIT, HajaH-
H IIOCJIYT Y pa3i BUHUKHEHHS JOKyMEHTaslb-
HO MifTBepAXKeHUX 00’EKTUBHUX OOCTAaBUH, 10
CIIPUYMHWUIIA TaKe IIPOJOBXKEHH, Y TOMY YNCJIi
HerepeGOPHOI CUIH, 3aTPUMKU (hiHAHCYBaHHS
BUTPAT 3aMOBHMKA, 32 YMOBH, 1110 TaKi 3MiHU
He TPU3BEAYTh /0 30IIbIICHHS CyMU, BU3HAYE-
HOI B ZIOTOBOPI; 5) y3rosKeHoi 3MiHu 1iHu B GiK
3MennieHHs (6e3 3MiHU KijbkocTi (06cAry) Ta
STKOCTi TOBapiB, pobiT i ocayr); 6) 3MiHK IiHK
y 3B’SI3Ky 3i 3MIiHOIO0 CTaBOK MOAATKIB i 300piB
MPOTIOPIIIITHO 0 3MiH TaKUX CTaBOK; 7) 3MiHU
BCTAHOBJIEHOTO 3Ti/HO i3 3aKOHO/IaBCTBOM Opra-
HAMM JCP/KaBHOI CTAaTUCTUKU IHAEKCY CIIOKUB-
YUX I[iH, 3MiHU KypPCy iHO3eMHOI BaJIOTH, 3MiHU
6ipsKOBMX KOTUDPYBaHb abo mokasHukis Platts,
peryJsboBaHuX 11iH (TapudiB) i HOpMaTUBIB, SKi
3aCTOCOBYIOTBCSI B JIOTOBOPIi IPO 3aKyIiBJIIO, ¥
pasi BCTAHOBJIEHH: B JIOrOBOPIi PO 3aKYIIiBJIIO
MOPSIIKY 3MiHU 11iHU; 8) 3MiHU yMOB, KOJIU [Iist
JIOTOBOPY IIPO 3aKYIIBJIIO MOXe IIPOLOBXKY-
BaTUCS Ha CTPOK, JOCTATHiH /JIsI IIPOBE/ICHHS
[poLeAypU 3aKyIiBjli Ha 1104aTKy HACTYIIHOIO
POKy, B 06c¢s3i, mo He nepesuinye 20 BiICOTKIB
CyMH, BU3HA4YE€HOI B JIOTOBOPi, YKJIAZEHOMY B
[IOIIEPEHBOMY POLLi, AKIIIO BUAATKU Ha 1[I0 METY
3aTBEP/KEHO B yCTAaHOBJIEHOMY HOPSIIKY.

Ha npakruili Haiibisbiire mpo6ieM BUHUKAE
LOA0 3MiHM LiHU JOrOBOPY IPO 3aKYIIBJIO.
Bignosigno no 4. 2 cr. 632 11K Ykpainu 3mina
LiHNA TiCJIA YKJIAJEHHS JOTOBOPY JOIYCKAETh-
¢4 Juuie y BUIIaJKax i Ha yMOBaX, BCTaHOBJIC-
HUX JIOTOBOPOM ab0 3aKOHOM. Y CBOIO 4Yepry
3akon Ykpainu <«IIpo 1my6miuni 3akymisii»
y . 2, 6, 7 u. 4 cr. 36 3akony Ykpainu
«IIpo my6uiuni 3sakymiBiai» nepemnbayac sk
BUHATOK 3MiHY I[iHU I0TOBOPY.

Hopmu 1. 2 4. 4 cr. 36 3axkoHy Ykpainu
«IIpo my6uriuHi 3aKyTiBJIi» HAIOTH TMiACTABY IS
3MiHU IIiHU 32 OJJUHUIIO TOBApy He Oisbiie Hix
Ha 10 BifcoTKiB y pasi KOJIMBAaHHS I[iHU TaKOTO
TOBapy Ha PUHKY, 3a YMOBH, 1110 3a3HaueHa 3Mi-
Ha He NpusBe/e A0 301IbIIeHHs CyMHU, BU3HAUE-
HOi B ZI0roBOpi. 3MiHa 1iHM HA HaBe/lEeHiil HOP-
MaTHUBHI mizicTaBi MOXKJIMBA JIUTIIe Y Pa3i, KOJau
mpeMeToM 0ToBOpY BucTymae ToBap. LK
Yxpainu He PO3KPUBAE MOHATTSI TOBApy, TOMY
moTpi6Ho 3BepHyTH yBary Ha I'K Ykpainu. Tak,
BiamosizHOo 10 4. 6 cT. 139 'K Ykpainu ToBapa-
MU y CKJIaJli MaiiHa cy6’€KTiB rocrogapioBaHHs
BU3HAIOTHCSI BUPOOJIEHA TPOIYKIfst (TOBapHi
3amacu), BUKOHaHi poboTu Ta nocayru. Takum
YUHOM, /10 TIOHSITTSI TOBAP 3aKOHO/IaBellb BiiHiC
He JinIe pedi, aje i pobotu Ta mocayru. Bra-
3aHe CBIUUTH PO MOKJIMBICTb 3MiHM iCTOTHOI
YMOBU Ha PO3IJISAIyBaHiil HOpPMATUBHIN ITi/ICTa-
Bi HaBiTh y pasi, KoM 3MINCHIOEThCS 3aKYITiBJIS
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pobit abo mocayr. Y 1boMy pasi B 0r0BOPI PO
my6JtivHi 3aKyIiB/ai cTopoHaM BapTo mepeabda-
YUTH MOPANOK 3MiHU IiHK 32 OJMHUIIIO TOBAPY
3 ypaxyBaHHAM IIiATBEP/UKEHHA iHiliaTopom
dakty 3MiHM I[iHU OAMHWII TOBApy B MeX-
ax OJIHOTO KosiuBaHHS IiHW. /lokazom 3MmiHu
IiHM Ha PUHKY BIJANOBIAHUX TOBapiB MOXe
OyTH SIK JIOKYMEHT YIOBHOBaKEHOIO OpPraHy,
TaK i BUCHOBOK €KcIlepTa I1po 3MiHy I[iHU TOBa-
py. IIpu ubomy 10 yBaru 6eperbest oauH (akt
KOJINBAHHS [[iHU OJMHUIL TOBAPY (HABITb SIKIIO
KOJIMBaHHsI IiHu GyJro Girbine Hixk 10% rinu 3a
OJIMHUIIIO TOBApPY), IO TATHE CBOIM HACJiKOM
3MiHY I[iHU OJIMHUILI TOBapy Jiniiie B Mexkax 10%
Ha miacTaBi m. 2 4. 4 cr. 36 3akoHy YKpaiHu
«IIpo my6uiuni 3akymiBii». TakuM 9UHOM, CTO-
POHU 11036aBJISIOTHCSI IPABA 3MIHIOBATU YMOBY
JIOTOBOPY MPO IiHYy OJWHUIL TOBapy IOKPO-
KOBO (Hampukiaz, cnovyatky Ha 10%, a motim
Ha 8%) B MeKax OIHOTO KOJMBAHH I[iHU O/U-
HUIII TOBapy B Mexkax 18%.

Hopmu 1. 2 u. 4 cr. 36 3akoHy YxKpaiHu
«IIpo nyGuiuni 3akymiBii» He MicTATH 3a60p0-
HU 3MIiHIOBATH IiHYy 32 OJJMHULIO TOBAPY JAEKiJb-
Ka pasiB. Ilpudyomy 06asor0 st OOpaxyHKY
BCTAHOBJIEHHSI HOBOI L[iHU 32 OZIMHUIIIO TOBApYy
3aBXK/IU BUCTYIIAE «/lif0Yay I1iHa, T06TO 11iHA, 1110
BU3HAYCHA YUHHUMU YMOBAMU JIOTOBODY.

Hopmu 1. 6 w4 cr. 36 3akony Yxkpainu
«[Tpo nyGuivyHi 3akymiBai» AAl0Th MOMKJIM-
BiCTb 3MiHWTH LiHY Y 3B’sI3KY 3i 3MiHOIO CTaBOK
MOIaTKIB i 360piB IMPONOPLINHO 10 3MiH TaKHUX
craBok. [lizictaBolo ju1st BHECEHHS 3MiH JI0 J10T0-
BOPY PO 3aKyTiBIII0 Oy/ie MiATBEPAKEHH (hak-
TY 3MiHU CTaBOK MOAATKIB i 360piB.

3MiHa 11inyu Ha mizgcTasi 1. 7 4. 4 c1. 36 3ako-
Hy Yxpainu «IIpo my6uivni 3akymiBii» 3iii-
CHIOETBCS IIJIIXOM BHECEHHSI 3MiH JI0 I0TOBOPY,
1[0 MiCTATDH BKa3iBKy Ha HOPMAaTUBHY IIi/ICTaBY
3MiHU [iHU (HAIPUKJIaJ], BKa3iBKa HA HOPMaTUB-
HO-IIPABOBMIL aKT, 1110 repenbadae 3MiHy Tapu-
(by 3a crioskmBaHHSA rasy, eseKTpoeHeprii To1o).

3MiHa I[iHU MOXKe TIPYHTYBATHUCS $SIK Ha
O/IHiH, Tak i HA /IeKiTbKOX HOPMATUBHMUX I1i/ICTa-
BaX, BU3HAYEHNX y 4. 4 cT. 36 3akoHy YKpaiau
«IIpo mybuaiuni 3akymiBii», ajuke aHami3oBa-
Ha CTaTTS He MIiCTHTb iMIIepaTHBHOI 3a60pPOHM
3 IIbOTO IIPUBO/LY.

BucHoBku

IlincymoBytoun, ciijy KOHCTaTyBaTH, IO
MeTa JaHOi pPOGOTH [OCATHYTA, ajKe 3Iiii-
CHEHO KPUTUYHUII OIJISII OCHOBHUX MpPOGJeM
YKJIAJIEHHs JOTOBOPY TIPO MyOJIivHi 3aKymiBIi
3 ypaxyBaHHSM CYKyIHOCTi yHIaMEHTaIbHIX
JMOKTPUHANBGHIX PO3POOOK Ta AMHAMIKE HOP-
MaTHUBHO-TIPABOBOTO PETYJIIOBAHHS B 3a/[aHOMY
BekTopi. Pazom i3 mmum aBTOp MiNIIOB TakWx
BucHoBkiB. Ilo-mepre, okpecsena annamika
3aKOHO/IABCTBA, IO PErJIaMeHTY€E YKJIaJEeHHS
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noroBopy mpo my6siuni 3akymisii. ITo-apyre,
BUsBJIEHA MOXKJIMBICTH 3MiHM iCTOTHOI yMOBU
JIOTOBOPY Ipo Iy6IIiuHi 3aKyIiB/ii Ha migcrasi
. 2 4. 4 c1. 36 3akony Ykpaitu «IIpo ny6iiivni
3aKyMiBJi» HaBiTh y pasi, KOJU 3iHICHIOETHCS
3aKymiBisg pobiT abo nocayr. Ilo-Tpere, HopMu
n. 2 w4 cr. 36 3akoHy Ykpaiuu «IIpo my6iu-
Hi 3aKyIiBJIi» He MiCTSITh 3a00POHU 3MiHIOBATU
1[iHy 3a OIMHUIIIO TOBApYy AeKinbka pas. [Ipuyo-
My 6a3010 111 0OpaxyHKy BCTaHOBJEHHSI HOBOi
LiHU 3a OJUHUIIIO TOBAapy 3aBXKIU BUCTYIAE
«Jilovya» I1iHa, TOOTO 1liHa, 1110 BU3HAYeHa YNH-
HUMHU YMOBaMHU JIOTOBOPY.
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Cmamvsi NOCBSUEHA KPUMUYECKOMY 0030pY OCHOBHWIX Npobiem 3axuoueHus 002080po8 0 nyOuuy-
nolx 3axynxax. Ocoboe snumanue Yoeisemces 60npPocam CMAHOGIEHUs. U OUHAMUKY 3AKOHOOAMEIbCMEA O
NYOIUUHBLX 3AKYNKAX, 0COOEHHOCTAM NOPSOKA 3AKI0UeNUs. 002080PaA 0 NYOIUUHOU 3aKynKe, 4 MAKice cney-
uuke npasosozo pezyIUPOBaHUs USMEHEHUsL CYUECMBEHHBIX YCL0BUI MAK020 002080pd.

KuroueBble cioBa: myG/inyHble 3aKyIIKH, I0TOBOP, IOTOBOP O MyOJINYHON 3aKyIIKe, U3MEHEHHE JOTOBOPA,

IIeHa JI0TOBOPa.

The article is devoted to the critical review of the main problems of concluding contracts on public pro-
curement. Special attention is paid to the issues of the formation and dynamics of the legislation on public
procurement, the specifics of the procedure for concluding a contract on public procurement, as well as the
specifics of legal regulation of changes in essential terms of such contract.

Key words: public procurement, contract, contract on public procurement, change of contract, contract
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Kapuna Kauroéa,

acucmenm xageopu uusiivHozo npasa

Hauionanwnozo opuduunozo yrieepcumemy imeni Apocrasa Myopozo

Mapis Konroxosa,
cmyoenmxa Il xypcy

Incmumymy npoxypamypu ma KpuminaroHoi rocmuyii
Haujionawnozo wopuduunozo yrieepcumemy imeni SIpociasa Myodpozo

BUKOHAHHA IOPUINYHOI'O OBOB’A3RY

BATBKIB IIIKJTYBATUCSA

ITPO CBOIX MOBHOJIITHIX JITEN

Cmamms. npucesiuena anarizy npodiem yueibHO-NPABOBUX ACNeKMie Mexanismy pearisayii 1opuoud-
1020 0006’513KYy bamvkie ympumysamu ceoix nosronimuix dimeti. Y docaioxcenni npobiemamuxu asmopu
BUKOPUCTNOBYBAIU 3aKOH00ABCME0 YKpainu i c8imosy npaxmuxy pezyuiosanis 0aHUX 6i0HOCUN. 3a3Haueno,
o 6i0n06ioHO 00 3azaivioi c6imosoi npaxmuku b6amvku 30006’ a3ami ympumyeamu dimeil 00 docszHeHHs.
HUMU NOBHONIMMSL, AJle ICHYIOMb i BUHSMKU i3 Yb020 NPABULA Y NepedbaueHux 3aK0H00A8CMEBOM BUNAOKAX.
Aemopu docniounu ocobrusocmi 0606’3Ky Gamukie 3 ympumanms ce0ix noeHoLMHix oime i npobaemu, sxi
MOACYMb BUHUKHYMU Y PA3i CNPOOU Peanizayii maxozo npasa oumunor abo o0HuM i3 bamvkie.

Kmouosi caoBa: ajiMenTu, aTiMeHTHI 30008 si3aH st GaTbKiB, yTPUMAHHS TTOBHOJIITHIX AiTel, TTOBHOJITHI
HeIpale3JaTHi AiTH, TOBHOJITHI AiTH, 1110 TPOAOBKYIOTh HABYaHHSL.

ITocranoBka npo6eMu. 3aXuUCT AiTeld CIliz
POBIIIAAATH SIK OCOOJMBUI CAMOCTIHHNHN iHCTH-
TYT y CHCTEMi IIPAaBOBOTO 3aXMCTY IIPaB JIIO/H-
HU, a TpaBa i cBoboau AiTell — K caMoCTiii-
Huil crenudiunmii 06’€KT TPABOBOTO 3aXUCTY
3 6oky sep:xaBu. OCHOBHUM MPABOM JUTUHHU,
10 3aKkpilvieHe gK y HalioHAJIbHOMY 3aKOHO-
naBcTBi YKpaiHu, Tak i Ha Mi’KHApPOJHOMY pPiB-
Hi, € paBo Ha yrpuManusd [ 1, c. 20]. Kousentris
npo npasa qutuau 1989 poky Bu3HAUa€ mMpaBo
KOKHOI JIWTMHU Ha pPiBEHb JKUTTSA, HEoOXii-
HuUii 17151 pisuYHOrOo, pO3yMOBOTO, yXOBHOTO,
MOPAJIbHOTO i COIiaJIbHOTO PO3BUTKY IUTUHU
[2]. ¥ koHTeKCTI IIbOTO IOJOKEHHS y MeXKax
CBOIX 31i6HOCTEH i (PiHAHCOBUX MOKJIMBOCTEH,
YMOB JKUTTsI, HEOOXITHUX [IJIST PO3BUTKY JNTH-
HU, Ha 6aThKiB 260 iHIKX OCi0, SIKi BUXOBYIOThH
IUTUHY, TOKJIAJIa€ThCsT 000B'SI30K HAIATH TaKe
yrpumantst. 3a Hopmamu ctarti 150 Cimeiinoro
Konekcy Yxpainu (nani — CK Ykpainu) 6ars-
ki 3000B’s13aHi BUXOBYBATH JAUTHHY, IIKIyBa-
THCA 1PO 1 310poB’4, Gisnunnii, AyXOBHUI Ta
MOpaJIbHUI PO3BUTOK i 3ab6e31eunTrt 3100y TS
JUTUHOIO ITIOBHOI 3arajbHOi cepefHboi OCBiTU
[3]. I3 wiei HopMu BuIMBa€E 060B’sI30K 6aTh-
KiB 3 yTPUMaHHS CBOIX HEMOBHOJIITHIX IiTeH,
MOBHOJIITHIX HEMpale3faTHuX [iTeidl abo THX,
110 HPOAOBXKYIOTh HaBYaHHS 1 MOTPEOYIOTH
MarepiajgbHOI JomoMOTH. BUKOHAaHHS ILbOTO
0060B’ 13Ky MOXKJIMBE SIK Y JOOPOBiLIbHIH Gopmi
mIsAXoM (DaKTUYHOI BUIIATH ab0 YKJIaIeHHs
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GaTbKaMu JIOTOBOPY Mixk c00010, TakK i B IpUMY-
coBili hopMmi uepes 3060B’s13aHHsI CyI0M GaTh-
KiB BHKOHYBaTH Takuil 060B’st30k. Ha sxaib,
CTaTHCTUKA PO3ipBaHb UUNOOY B YKpaiHi Ha
2017 pik cranoButh 128 734 Ge3 ypaxyBaHHs
TUMYACOBO OKYIIOBaHOI TepuTopii ABTOHOM-
Hoi PecryGuiku Kpum Ta yacTuHM TUMYaco-
BO OKyIOBaHUX Teputopil y /[loHembkiii Ta
Jlyrancobkiit 061acTaX, TOMi K KiTbKicTh 3ape-
ecrpoBanux nuro6is — 249 522 [4]. Ile o3Ha-
yae, 10 Mali’ke KOKHA Jpyra cimeliHa Tmapa
po3Nafa€eTbes i He 3aBXKIU JIOXOAUTH /IO 3T0-
[ [IOJ0 YTPUMAHHS AiTell y 106POBiIBHOMY
nopstaky. Tox € morpeba 3'sicyBaHHs 0cO0JIU-
BOCTel I0pUuAMYHUX (aKTiB, SKi HEOOXiAHI A/
NpU3HAYECHHS CY/IOM aJIiMEHTIB IIOBHOJITHIM
ITaM a7t ixX yrpuManis. Takok HeoOXigHuM
€ 3’sicyBaHHsI TIOHSITTS] OTPeOU B YyTPUMAHHI,
1IOTO eJIEMEeHTIB, a TAaKOX MTOMUJIOK, SKi BUHU-
KaloTh y pasi MOJaHHSA TO030BY 0 CYHY s
BUTpeOYBaHHS aliMEHTIB y TOTO 3 6aThKiB, XTO
JOGPOBIIBHO BiZIMOBJISIETHCS BUKOHYBATH TaKe
06rpyHTOBaHE 30008’ I3aHHS.

Anajis gociakens i myGaikamiid. [Turanus
ajliMeHTHUX 3000B’s13aHb Ha KOPUCTb AUTHHU
JOCHIKyBaiu 6arato yKpaiHChbKUX i 3apy6ixk-
Hux numsimicti, Takux sk E.IO. Kocriouenko,
C.A. Mypatos, B.I. Tpy6a, H.C. Byrpun-boxka,
Al Ilepramenr, I.B. JKuninkosa, JI.B. Careiiko,
JI.B. Adanceesa, H.M. €pmosa Ta iami. Pazom
i3 TUM 6€e3 HaJIe)KHOT yBaru 3aJMIINIIOCh TOCJTi-

© K. Kautoba, M. KoHioxoBa, 2019
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JPKEHHS] TIUTAHHST aliMEHTHOrO 3000B’sI3aHHSI
6aThKiB yTPUMYBATH CBOIX MOBHOJITHIX /iiTell.

Mera crarri. AKTyaJbHUM 3aJIUIIAETHCS
MUTAHHSA JOCJI/KEHHS IpaBa ITOBHOJITHIX
miTell Ha YTpUMaHHs OarbKamu. Y CTaTTi
JNOCJIJKYIOTBCSA  TEOPETUYHI 1  INPpaKkTU4Hi
ACIEKTHU IIPU3HAYCHHS i CTAATHEHHS aJliMEHTIB
Ha YTPUMAaHHS, IOMUJIKHU, SIKUX IPUILyCKa-
[OThCA y HallMCaHHi TO30BY /10 CY/Ly.

Buxnan ocHoBHoro Mmarepiaxy. Cimeiine
IIPaBO BCTAHOBJIIOE NIPUHIUI PiBHOCTI IIpaB Ta
000B’A3KiB sIK 6aTbKa, Tak i MaTepi, nepenbayae
3aificHenHsT 6aTbKiBCbKMX MpaB Ta 06OB’A3KiB
BiATIOBiHO 10 iHTepeciB AiTell. 3a 3araJbHIM
npaBusioM, 0arbKu 3000B’s13aHi yTpUMYyBaTH
CBOIX [ZliTeil 0 NOCATHEHHS HUMU TIOBHOJIT-
131, T06TO 18 pokis [3]. Pasom i3 Tum € Bumaz-
KU, KOJIM IIPaBO Ha yTPUMAHHA MAIOTh TaKOX
MOBHOJITHI fiTh. Y 3akoHOmaBCTBi YKpainu,
Binopycii, Kasaxcrany, Pocii, Beniukobpura-
Hii i Tepmanii BcraHOB/IAETHCA 000B’I30K 6ATh-
KiB 3abe3medyBaTh sIK HEMOBHOJITHIX IiTeH,
tak i mosHouiTHiX. Ase y Pocii i binopycii
000B’130K 6aThKiB 11010 3a6€31eYeHHS TTOLIN-
PIOETHCA JinIIe Ha Henpalle3/laTHUX JiTel, ki
NoTpebyIOTh MaTepiajbHOI 10IOMOTH Bij 6aTh-
kiB [5], [6]. Takum ynHOM, YUHHUM CiMEHHUM
3aKOHOJABCTBOM He TepefbaueHo 06O0B’sI30K
6aTbKiB YTPUMYBATH IMOBHOJIITHIX ITpales3nar-
HUX JIiTel, B TOMY YUCJHi TUX, SIKi HABYAIOTHCS
3a 04HOIO (hopMOIO B 3aKJajax, 10 3/iliCHIO-
10T ocBiTHIO AistmpHiCTE. Ha mymxy E.1O. Koc-
TIOYEHKO, Yy POCICbKOMY 3aKOHOJABCTBi CJIif
nepenbaynT HOPMY, sika 6 [03BOJIsLIIA TIPOJIO-
BKUTH TEPMiH aJTiMEHTHHUX 3000B’A3aHb 06aTh-
KiB TOBHOJITHIX AiTell y pas3i IPOMOBKEHHS
iX HaBYAHHSI B CEPEAHBOMY CIIEIiaTbHOMY abo
BUIIOMY HaBYAJIBHOMY 3aKjafi 10 23 pOKiB
[7,c.60]. Lle mosicHIOETHCST TUM, IO YACTO TTCJIs
JIOCSITHEHHS TIOBHOJIITTS JiTH HE CTAlOTh €KO-
HOMIYHO CaMOCTIHUMH, a y pasi 036aBJIeHHS
iX JaHOTrO NpaBa BOHU NOTPAILISIOTH B CKPYTHE
MarepiasbHe ctaHosuile. Cimeiine 3aK0HO/1aB-
cTBO Ykpainu, Kasaxcrany, BenukobGpuranii
i Tepmanii mepexbavyae mpaBo Ha aJiMEHTH
IUJIsT TIpatie3/IaTHUX TIOBHOJITHIX [iTel y pasi,
SAKIIO BOHM IPOJOBXKYIOTh HAaBYAHHSA y IIPO-
(deciiino-Texniynux abo BHIIMX 3aKJazax
OCBITH i He MOXKYTbh CaMOCTIiHO 3a6€3MeunTH
cebe 3acobamu g icHyBanHs. Y Kasaxcrani
3/iliCHEHHS aJiMeHTHOTO 3000B’s3aHHS OaTh-
KiB 1010 TIOBHOJITHIX MparesaTHuX miTei
obmexyeTbest Bikom 10 21 poky, a B Ykpa-
ini — Bikom o 23 poxis [3],[8]. Tak, 3rigHo
3 §1602 Himernpkoro nmBiTbHOTO YJIOKEHH,
Ha (iHaHCOBY TiATPUMKY OaThKiB MOXYTbH
NpeTeHayBaTu [itu, ski He gocarau 18 pokis,
ase MaoTh cBiil moxiam. A §1603 Himenpko-
ro IUBIJIBHOIO yJIOKEHH YPiBHIOE B IIpaBax

Ha aliMEeHTH He3aMiKHiX IIOBHOJITHIX 0cCi6
(miteit) Bixm 18 mo 21 poxkis, siki HaBYalOTHCS
i TIPOXKMBAIOTH CITIJIBHO 3 6aTbKaMu, IO JiTeH,
sIKi He gocsitm noBHoJiTTs [9]. Y Bennukobpu-
TaHii aJliMeHTHU HA YTPUMaHHS JUTUHU BUILIA-
4YyIOTh /10 JOCATHEHHS Helo IIiCTHaAISATUPiu-
noro Biky. Tepmin Bumnsatu amimMeHTiB MoOe
OyTH TIPOJOBKEHUN 3a PillleHHAM Cyay B pasi,
SIKIIO, IOCSTIIN 1bOTO BiKY, AUTHHA 3/100yBa€e
OCBITY B HABYAJBHOMY 3aKJa/li ab0 IIPOXOIUTh
npodeciiiny MiroTOBKY He3aJeKHO Bij TOTO,
IIpaIloe BOHA IIPU I[bOMY YU Hi.

AniMenTHi 3000B’s3aHHa GaTbKiB i miTei
HOPSiJL 3 AJIIMEHTHUMUE 3000B’SI3aHHSMU [IOJ[PY K-
KT HAJTESKATD [0 AJTIMEHTHIUX 30008 sI3aHb [EPIIIO]
Yepru, OCKiNbKM 3a3HaueHi ocobu 3000B’sa3aHi
Ha/laBaTU YTPUMaHHS OJ[HE OTHOMY He3aJIeKHO
Bi/l HASIBHOCTI Y HUX iHINX POAMYIB (aTiMEHTH
APyToi uepru — 3000B’s13aHHS 100 B3AEMHOTO
yrpuMmanHs 6abu, mina, BHYKIB, 6paTiB, cectep,
TPEThOI YePru — aHAJIOTIYHI 30008’ A3aHHS Mavy-
XU, BiTUMMA, IIaJ4epKy, NTaCUHKa, BUXOBaTeJsd i
BUXOBAHI[iB, € A0AATKOBUMU (CyOCHIiapHIMu))
[10]. AnimenTn, omepskaHi Ha AUTUHY, € BIACHiC-
TI0 InTUHM. T0oii i3 6aThKiB aH0 iHITNX 3aKOHHNX
IIPE/ICTABHUKIB INTHHU, HA iM'S IKOTO BUILJIAUY-
IOTbCS AJIIMEHTH, PO3MOPS/PKAETHCA AJliMeHTaMK
BUKJIIOYHO 3 I11JIbOBUM [IPU3HAYCHHAM B iHTEpE-
cax qutnHy [3]. HeroBHOITHS AMTHHA M€ T11pa-
BO Ha CaMOCTiifHe ofiep:KaHHs aJliMEeHTIiB Ta po3-
MOPSIIPKEHHS HUMU BifmoBigHO 70 IluBinbHOTO
konekcy Ykpainu [11]. O60B’ 130k yTpuMyBaTH
niTell 0 IXHBOTO TIOBHOJITTS, a TaKoX y pasi
IIPOJIOB)KEHHA HUMY HaBYaHHSA IIOKJIQIa€ThCA Ha
060X OaTbKiB, a He JIMIlIe Ha O/THOTO 3 HUX. 3Ti/IHO
3i crarramu 198 i 199 CK Ykpainu [3], 6arbku
3060B’s13aHi:

1) yTpuMyBaTH CBOiX MOBHOJIITHIX HeIpa-
Ie3/IaTHUX JIOYKY, CHHA, sIKi TI0TPe6yIoTh Mare-
piayIbHOI 10IIOMOTH, AKIIO BOHU MOXYTb TaKy
MaTepiaJbHy JOIOMOTY HaJlaBaTH;

2) yTpuMyBaTH MOBHOJITHIX /IOYKYy, CHHA
JI0 IOCATHEHHS HUMM ABAALATH TPbOX POKIB,
SIKi IIPOJIOBKYIOTh HABYAHHS i y 3B'3KY 3 I[UM
HoTpedyITh MaTepiaibHOI JOMOMOTH 33 YMO-
BU, 1110 6aThKKM MOXKYTb HAJ[aBaTU MaTepiajibHy
JIOTIOMOTY.

O060B'130Kk  GaThKiB yTPUMYBATH MOBHO-
JiTHIX HenpaneszatHux xaiteit (crarrs 198 CK
Ykpainu) BUHUKAE 32 HAABHOCTI CYKYITHOCTi
fopuaAnyHUX (akTi: 1) KpoBHE CHOpPiAHEHHS
(He3aJIe)KHO BiJl JM0OPOBIJILHOTO YK CYAOBO-
r0 BCTAHOBJIEHHSI OGATHKIBCTBA) YU HASIBHICTH
POIVHHUX BifIHOCHH (YCUHOBJIEHHS) MisK 6aTh-
KaMU Ta JIMTUHOIO; 2) Hellpale3/IaTHiCTh ITOBHO-
JITHBOI 0cOOM i y 3B’sI3Ky 3 MM 6pak BJac-
HUX KOIITiB JUIST 3al0BOJIEHHSI CBOiX IOTPeD;
3) norpeba MOBHOMITHBOT IUTUHU Y MaTepiajib-
Hill 10110MO3i; 4) MOXKJIUBICTh GATHKIB HaZlaBaTH
TaKy MaTepiaJbHy JOIIOMOTY.
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Opwielo 3 yMOB HajflaHHST OaThKaMU yTpPH-
MaHHS TOBHOJITHINI ANTHUHI € ii HemparesaaT-
nicte. 3rigHo 3i crarreio 75 CK Ykpainu [3],
sKa BU3HAUa€E MOHATTS Hellpale3/JaTHOCTi 00
OTHOTO 3 MOAPY:KA, HENpale3faTHOI BBa-
JKAEThCst 0c00a, sKa JOCATIa MEHCIHOro BiKY,
BCTAHOBJIEHOTO 3aKOHOM (60 poKiB — /17151 40JI0-
BiKiB, 50 pokiB — ays kiHoK [12]) abo € oco-
6010 3 inBamignictio I, IT uu 11T rpymu. Ocoba
€ TaKoIo, 110 TT0Tpedye MaTepiaybHOI [O0MOMO-
', IKIIO 3apobiTHA IJ1aTa, MEeHCis, J0X0AU Bijl
BUKOpPUCTaHHA ii MaiiHa, iHuIi 1oxoau He 3a6e3-
TeYyIOTh iif TPOKUTKOBOTO MiHIMyMY, BCTAHOB-
JsieHoro 3akoHoM. Ocoba 3 inBasigHicTio — 0coba
3i crifikuM possazioM (PyHKIN opraniamy, 10
i1 4ac B3a€MOJIi i3 30BHIlIHIM CcepeloBUIIEM
MOJKe IIPU3BOJAUTU 10 oOMeKeHHS 11 JKUTTEM-
SUTBHOCTI, BHACJII/IOK YOTO JlepskaBa 30008’ s13aHa
CTBOPUTH YMOBM /Il peaJiisailii Heo Ipas
HapiBHI 3 IHIIUMU TPOMAJIsTHAMU Ta 3a0e3neur-
Tu 1i comianbumii 3axuct. [13]

Tepmin moTpebu y MarepiaibHiil mOTO-
MO3i K OJHOTO 3 €JIEMEHTIB, HEOOXiHUX /I
BUHUKHEHHSI aJiMEHTHUX 3000B’si3aHb 6aTh-
KiB I[OZ0 CBOiX ITOBHOJIITHIX AiTeH, MMOBHiC-
TIO He PO3KPUTUN Yy YMHHOMY 3aKOHO/ABCTBI.
Hanpukaazn, O.0. [TaxomoB 3a3nauae: «ITotpe-
6a HemparesaTHUX JAiTeil He 03HAYAE, IO €U~
HUM JUKEpPeJOM IXHBOTO iCHYBaHHSI OyIyTh
npuCcyIKeHi iM Bix 6aTbKiB anximenTtn. Bomwm
MO’KYTb IIpAIiOBaTH i MaTH HEBEJIMKUH J0Xi,
OTPUMYBATH TEHCiI0 ab0 CTUIEHIi, MaTu
inmi mkepena goxoxy. HeoOXigHum € Tisbku
Te, mo6 1i 3acobu icHyBaHHsA OyJau BU3HaHI
CyZIOM HEAOCTaTHIMU [J1d 330BOJICHHSA IXHIX
HopMmasbHuX motpeb» [14]. Ha x1yMKy BUeHOTO
M.T. Cron6oBa, HempanesaaTHiCTh CJIi po3ii-
HIOBATU SIK «CTaH, AKUI TOJIATa€ y BiZICyTHOCTI
JOCTaTHIX 3acobiB ISl 3a/[0BOJIEHHSI HeoO-
XizgHux noTpeb i B HeoOXiAHOCTI oTpuMaTH iX
BJIACHUM TPY/ZIOM 260 Y BULJIAAL JOIIOMOTH BiJ|
inmux oci6» [15, c. 3]. Beranosmmooun dakt
noTpe6u MOBHOJITHBOT AUTUHKU Y Martepialb-
JIOXO/ly, Y TOMY YHCJI JepKaBHYy MaTepialbHy
noromory. Ocoba BBaKATUMETHCSI TAKOIO, 10
norpedye MaTepiaJbHOI JOMOMOTH, SIKIIO BOHA
Oy e 3abe3reyeHa KOITaMu y PO3Mipi, HIKY0-
MY BiJl IIPOKUTKOBOTO MiHIMyMYy /I Helpa-
1[e3/IaTHUX 0Ci0, 1[0 BCTAHOBJIOETHCS IOPOKY
3akonom Ykpainu «IIpo nep:xaBHuii 6GromKeTs
(3 1 ciurs 2019 poxy — 1497 rpusens, 3 1 num-
ust — 1564 rpusHi, 3 1 rpyans — 1638 rpuBenp)
[16]. O6oB’s130Kk 6aTHKiB yTPUMYyBaTH TTOBHO-
JITHIO HeINpanesjaTHy AUTUHY BUHHUKAE 32
YMOBHU MOXKJIUBOCTI HaZaHHA GaTbKaMu TakKoi
noromory. Taky cnpoMoKHICTh OaTbKiB Ha/a-
BaTH JONOMOrY AiTAM Oyjae BU3HAYaTH Cy/I.
Barbku, 3abesrievyeHi HUKYe MPOKUTKOBOIO
MiHIMyMy, sIK i Henpale3faTHi 6aTbku (Hapu-
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KJa/, Yy pasi OCATHEHHSI NEHCIWHOTO BIiKY),
HaJIaBaTU JIONIOMOTY JiTSIM He 3MOXYTb.

Jlpyrum BUIAAKOM, KOJH 6aTbKU 3000B’s1-
3aHi yTpPUMyBaTH CBOiX MOBHOJITHIX iTel,
€ TPOJNOBKEHHS JWTUHOI0 HABYAHHS. 3TifHO
3 po3’CHEHHSIMU, BUKJIaJeHnMu B 11. 20 nocra-
HoBu Ilnenymy BepxoBHoro Cyny Yxpainm
Biz 15 Tpasust 2006 poxky Ne 3, [17] ob6oB’s130K
6aThKiB yTpUMyBaTH MOBHOJITHIX [iTeil, sKi
[IPO/IOBKYIOTh HaBYAHHS, BUHMKAE 32 HAsABHOC-
Ti cykymHocTi fopuanyHux ¢pakrtis: 1) KpoBHE
CrIopigHeHHsl (He3aleKHO Bifl HOOPOBiIBHOTO
YK CyJNOBOTO BCTAHOBJIEHHSI GaTbKiBCTBA) 4u
HAsBHICTh POAUHHUX BifIHOCUH (YCUHOBJICHHS )
Mik GaThbKaMU Ta JIUTUHOIO; 2) MPOAOBIKEHHSI
HABYAHHS TOBHOJITHBOIO JUTUHOIO; 3) MOTpe-
6a IUTUHU y MaTepiaibHiil Z0MOMO3i; 4) MOXK-
JIMBiCTD GATHKIB HaZlaBaTH MOBHOITHIN TUTHHI
MarepiaJbHy TOIIOMOTY.

O60B’s130K 6aThKiB HazaBaTH MaTepiajbHy
JIOTIOMOTY TPHBA€E JIMIIE 10 JOCATHEHHS JUTH-
HOI0 23 POKiB i He MOKe OyTU TPOIOBKEHUIL.
IIpaBo Ha yTpuUMaHHS IPUNUHAETbHCA Yy pasi
NPUNUHEHHs] HaBYaHHs1. SIKIo HaByamus 6yJio
TIpUIIMHEHe | 3HOBY BifIHOBJIEHe, TIOBHOITHIN
MOJKe 3HOBY 3askajqaTu Big 6GaTbKiB HaJaHHs
oMy yTpUMaHHS IIPOTATOM IPOIOBKEHHS
HaBuaHHs. ToOTO 060B’sI30K GaThKIiB 3a HasiB-
HOCTi iHIIMX HeOOXiHMX TIifcTaB BUHUKHE
3HOBY, ajie TpUBaTUMe JIAIIEe 10 JOCATHEHHS
MOBHOJIITHIM 23 POKiB, HAaBITh SKIIO HABYAHHS
IO 1[OTO Yacy i He Oyxe 3akiHueHo. IIpaBo Ha
3BEPHEHHA JI0 CyZly 3 M030BOM IIPO CTSTHEHHS
aJTiMEHTIB Ma€ TOi 3 OAaTbKiB, 3 KM IPOKUBAE
JIOYKa, CUH, a TaKOX caMi JI04Ka, CUH, SIKi 1Ipo-
JIOBXKYIOTb HaBUaHHS.

BepxoBuuit Cyn YkpaiHu pos’siCHUB, SIK
BUKOHYBartu O00OB'SI30K yTPUMYBaTH IIOBHO-
JITHIX [iTell Ha Tepiox HaBYaHHA. Y crpasi
Ne 622/373/16-11 Bix 29.01.2018 o cyny 3Bep-
HyJIach 0c00a 3 TI030BOM IIPO CTSITHEHHST aJliMEeH-
TiB Ha yTPUMaHH IOBHOJIITHBOI AUTUHU, dKa
[IPO/IOB)KYE HABYAHHA, Ta CTATHEHHA JOLATKO-
BUX BUTpat Ha qutuny [18]. Coi BumMoru nosu-
Bay OGIPYHTOBYBAJa THM, HIO TICJs PO3ipBaH-
Hs1 00y IXHSI CIiJTbHA 3 Bi/IIOBiaYeM 09Ka
HABYAETHCSI Ha TPETbOMY Kypci y MeAUYHOMY
KOJIe/IKi Ha eHHi# ¢hopMi HaBUaHHS 32 KOHTP-
AKTOM, IIPOKIMBAE 3 HElO i repebyBae Ha ii yTpu-
MaHHi, a BIAIIOBifaY yXu/adeTbcd Bif HajaHHA
MaTepiaJbHOI TOTIOMOTY Ha yTPUMaHHs IOBHO-
JITHBOI [JOYKM, sKa IIPOJAOBXKYE HaBYAHHA.
[TosuBau He Ma€e 3MOrM CaMOCTIilTHO yTPUMYyBa-
TU JAUTUHY, OCKLIBKU MOYIl HEOOXiAHI KOIITH
Ha MPOi3J] 10 MiClsl HABUYAHHS, MPOKUBAHHI,
npuabaHHs OJATY, XapyyBaHHS, HiAPYYHUKIB.
Taxosx 3a3Havasa, MO 0 JOCITHEHHS JOYKOIO
IIOBHOJIITTA CILIaTU/Ia 32 HABYaHHA Y MEAUYHO-
My koste/ki 28 437 rpu. 96 kom. Y 3B’A3KY 3 IIUM
Ipocuja CTATHYTHU 3 BiJlIOBija4ya Ha ii KOPUCTb



6,/2019
UUBIJIBHE NPABO | NPOLLEC

Ha yTpUMaHHs IIOBHOJITHBOI JOYKHU aJiMEHTH
B po3Mipi 1/4 yacTuHu ycix BUIIB it0ro 3apobit-
Ky /IO 3aKiHUEHHsI HaBYaHHs, ajie He GiJblre HixK
110 ZIOCSAATHEHHS Helo 23-X POKiB, a TAKOXK y Paxy-
HOK BifImKoayBaHHs 1/2 4acTHHM JOJATKOBHX
BUTPAT, IIOHECEHUX II03MBaYeM Ha yTPUMaHHS
JIOYKH JI0 TOCATHEHHs Helo IMOBHOJITTS, Y PO3-
Mipi 14 218 rpn. 98 kor.

Cyn nepiioi incTaniiii 3a10BOJIbHUB 11030-
BHI BUMOTH TIOBHICTIO. ATIEJISATIITHAIM Cy7T cKacy-
BaB pillIeHHA Cyay NepInoi iHcraniii Ta BigMo-
BUB Y 32/[0BOJIEHHI BUMOT B YaCTUHi CTSITHEHHS
Ha KOPHUCTh To3mBavya 1/2 gacTWHM M0/1ATKO-
BHUX BUTPAT Ha IUTUHY B po3mipi 14 218 rpH.
98 kom. Cyn anemsrniiinoi iHcTaniii 3a3HauuB,
10, CTATYIOUN 3 BiJITIOBi/laya Ha KOPUCTb NO3U-
Baya /10/1aTKOBi BUTPATH HA AUTHHY, CYJI TIepIIoi
iHCTaHIIi1 He BpaxyBas, 1110 JA0JAaTKOBI BUTPATU
Gy BUKJIMKaHI He 0COGJMBUMHU OOCTAaBHHA-
MU Y BUIVIAJAL PO3BUTKY 3ai6HOCTEl AUTUHUI
B posyminHi crarti 185 CK Ykpainu, a y 383Ky
3 GaXKaHHAM JIUTUHH MTPOJOBKUTH HABYAHHS Y
MeanuHomy kogempki. Kacaniitnuit  Ilusisb-
nuit Cyzn Bepxosaoro Cyy 3a/nmnius pirieHHs
anesisniiinoro cyny 6e3 amin. Cyz 3a3HauuB,
mo mnonoxennamu crateir 180, 183, 185, 193,
198, 199 CK VYkpainu BU3HAYAIOTHCS IEKiJIb-
Ka BUJiB BUKOHAHHS OOOB’SI3KY yTPUMYBATH
JIUTHHY, 30KpeMa: YTPUMAHHA HEIOBHOIITHBOI
JIMTUHU, 1[0 CTSTYEThCS Y 4YacTKax abo TBep-
niti rpomosiit cymi (crarTi 180, 183); yuacts
6aTbKiB y JI0JJATKOBUX BUTPATAX Ha UTHHY, 1[0
BUKJIMKaHI 0cOOJMBUME OOcTaBuHaMu (PO3BH-
TKOM 3xi0HOCTell nuTuHHU, ii XBOpO6OIO, KaJti-
1ITBOM, TOIO) (cTaTTst 185); yTpuMaHHsI AuTH-
HU, 5IKa 1IepeOyBa€ B 3aKJIa/li OXOPOHHU 3/[0POB’sI,
HaBYaJIbHOMY 200 iHIIOMY 3aKJIajli, y pasi Ko
GarpKy He GepyTh yJacTi B yTPUMaHHI UTHHH,
BJIAIITOBAHOI /10 JIEP;KABHOTO 200 KOMYHAJIbHO-
1o abo iHIIOro 3aKIaLy, ATIMEHTH MOXKYTb OyTH
CTATHYTI 3 HUX Ha 3arajJbHUX IijfcTaBax (cratr-
Ts1 193); 6aThK¥ 3060B’s13aHi yTPUMYBaTH CBOIX
TTOBHOJIITHIX HeTIpaIesZIaTHNX 09Ky, CHHA, SIKi
noTpebyTh MaTEPiabHOI JOMOMOTH, a TAKOK
SIKII[O IOBHOJITHI [IOYKa, CHUH IIPOAOBXKYIOThH
HaBYaHHA i HOTpe6y}OTb MaTepiaJbHOI JOTTOMO-
TH 10 IOCSATHEHHSI HUMU JIBAJIISITH TPHOX POKIB,
3a YMOBH SIKIIIO GATHKU MOKYTb HAjlaBaTH TaKy
noriomory (ctatts 198).

Biamosizto mo crarri 185 CK Ykpainu toi
3 GATbKIB, 3 KOTO TIPUCY/’KEHO CTSATHEHHSI aJli-
MEHTIB Ha JUTHHY, a TAKOK TOU 3 OAaTbKiB, 10
KOrO BUMOTA TIPO CTSTHEHHS aJliMeHTiB He OyJia
nozana, 30608’s13aHi 6paTH y4acTh y I0OJaTKO-
BUX BHUTpaTax Ha AUTHHY, IO BUKJIMKaHi 0OCO-
G6sBuMu obcTaBuHaMu (PO3BUTKOM 37i6GHOC-
Teil MUTHHY, ii XBOPOOOIO, KaJillTBOM TOIIO).
A crarreto 199 CK Ykpainu nepenbaueHuit
000B’130K 0aThKiB yTpMMyBaTH NOBHOJITHIX
JIOYKY, CHMHa, $Ki IPOAOBXYIOTh HaBYaHHSI.

Axmo moBHOJITHI 7[04Ka, CUH IIPOAOBKYIOTDH
HABYAHHSA i y 3B’sI3Ky 3 UM MOTPeOYIOTh MaTe-
piajibHOi gomoMory, 6aTbku 3000B’s3aHi yTpH-
MyBaTH IX 710 JOCATHEHHS [BAIISITH TPBHOX
POKiB 32 yMOBH, LII0 BOHM MOXYTb HaJ[aBaTu
MaTepiaJibHy JONOMOTY; IIPAaBO Ha yTPUMaHHS
MIPUIIUHSETBCS y pa3i MPUITMHEHHS HaBYAHHST,
IIpaBO Ha 3BepHEHHS 0 CyZAy 3 II030BOM IIPO
CTATHEHHS aJiMeHTiB Ma€ Toil 3 6aTbKiB, 3 KUM
IIPO’KMBAE JI0YKA, CUH, a TAKOXK CaMi I049Ka, CUH,
SKi IIPOOBXKYIOTh HaBuaHHSA. BC poz’sicHuB,
1[0 HA BiZAMiHY BiJl IPAaBOBiJHOCHH II0/I0 y4ac-
Ti 6aThKiB y J0aTKOBUX BUTpATaX Ha AUTHHY
(crarta 185 CK VYxpaimu), mpaBoBiiHOCHHU
o0 000B’sI3KY 6AaThKIB YTPUMYBATH MOBHO-
JITHIX JIOYKY, CMHA Ha IIepioJl HaBYaHHSA pery-
mototses tnasoto 16 CK Ykpainu, sika, 30kpe-
Ma, rrepenbadae 0608’ 130K 6aTbKiB yTPUMYBaTH
IIOBHOJIITHIX /OYKY, CHHA, gKi IIPOJOBXYIOTh
HABYAHHs i y 3B’SI3Ky 3 IIUM [OTPeOYIOTh MaTe-
piaJIbHOI ZIOIIOMOTY, IIIJIAXOM CILJIATU aJiMEHTIB
(crarti 199, 200, 201 uboro Kozgexcy). Y Busna-
YeHHi po3Mipy asiMeHTiB HeoOXiJHO BPaxoBY-
BaTU BapTiCTb HaBYaHHs, IIJAPYYHUKIB, IIPO-
i3y 10 HaBYJIBHOTO 3aKJIany, MPOKUBAHHA 32
MiciieM 1oro 3HaxomkeHHsa. Hopmu 1iei riiaBu
He BCTAHOBJIIOIOTH CAMOCTIHHOTO, OKPEMOTO BiJ
alliMEeHTHUX 3000B’s13aHb, O0OB'SI3KY OaTbKiB
6paTH y4acTh y 10JIaTKOBMX BUTPATaX Ha J[OYKY,
CHHa, M0 BUKJIWKaHi 0cOGJIMBUMEU 0OCTABMHA-
mu. ToMmy y pasi, Koiu auTuHa norpebye mare-
piasibHOi soTIOMOTM Y 3B’SI3Ky 3 HABYAHHSM
JI0 JIOCATHEHHs Helo ABAAIATH TPbOX POKIB,
npauia cratti 185 CK VYkpainm (momaTko-
Bi BUTpPAaTH Ha [UTHHY) HE 3aCTOCOBYIOTHCH,
3a3Ha4YeHi MTPaBOBiIHOCHHY PeTYJIOI0ThCS CTaT-
teto 199 nporo Kozekcy (yrpuMaHHSI AMTHHH,
sIKa TIPOJIOBKYE HABYAHHA ).

Takoxx mnoctanoBoio BepxosHoro cyzay
y cripaBi Ne346,/103 /17 Bin 23.01.2019 BcTanos-
JIEHO, 110 YMHHUM 3aKOHOJABCTBOM He IIepejl-
6aueHo 3BiNbHEHHS BilIIOBiZaya Bia 000B'I3KY
CIUIaYyBaTH aJliMEHTU TiJ 4ac nepebyBaH-
Hs TOBHOJITHBOI AUTUHU HA KaHikyiaax [19].
Xoya mig yac KaHiKyJ OCTaHHS He IPOXOAUTD
HaBYaHHS, IIeil yac BXOAWTH y Iepiojl HaBYaH-
uga. Y cr. 199 CK VYkpainu 3akoHojaBiieM
BU3HAYEHO OGOB’SI30K OGATHKiB yTPUMYBATH
MIOBHOJIITHIX iTell, sIKi IPOZOBXKYIOTh HaBya-
THCh, TOOTO HA BeCb IEPiO]] HABYAHHS, SIKHI
OXOIIJIIOE TIePio/l BiZl BCTYIY /10 3aKiHYEHH YU
BiZipaxyBaHHs 3 HaBYaHHs. CTATHEHHS ayliMeH-
TiB NPUIUHSIETbCS y 3BSI3KYy i3 3aKiHYeHHIM
HaBYaHHA, a He y 3B’43KY 3 KaliKyJIaMu.

3rinno 3i crarreto 200 CK Ykpainu [3], cyx
BU3HAYa€ PO3Mip aliMEHTIB Ha ITOBHOJITHIX
JI0YKY, CHHA Y TBepIiil TpomoBiii cymi i (a60)
y YacTiii Big 3apobiTKy (Z0X0Ly) IIATHUKA -
MEHTIB 3 ypaxyBaHHsIM O0OCTABUH, 3a3HAYEHUX
y crarti 182 nporo Konekcy. Busnavaoun pos-
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Mip aniMeHTiB, cyn BpaxoBye: 1) ctaH 310poB’s
Ta MaTepiaJibHe CTaHOBWIIE AUTUHU; 2) CTaH
3/10pOB’Sl Ta MaTepiajibHe CTAHOBUIIIE TIJIATHUKA
anmiMeHTiB; 3) HAsIBHICTD y TIJIATHUKA aJTiMEHTiB
IHIMUX JliTell, HeTpale3[aTHUX YO0JIOBiKa, Py-
SKMHM, 6aTbKiB, 104YKH, cuHa; 31) HagBHICTH Ha
IpaBi BJIAaCHOCTI, BOJIOAIHHA Ta/ab0 KOPHUCTY-
BaHHA y IJIATHUKA aTiMEHTIB MaiiHa Ta MailHO-
BUX I1paB, y TOMY YHCJIi PyXOMOI'O Ta HEPyXOMO-
TO MaiiHa, IPOLIOBUX KOMITiB, BUKJIIOYHUX IIPaB
Ha PEe3yJbTaTH IHTEJEKTYaJbHOI [iANbHOCTI,
KOPIIOpAaTUBHUX TIpaB; 3°2) /I0BejieHi cTAryBaueM
QIIMEHTIB BUTPATHU IJIATHUKA aJIiIMEHTIB Y TOMY
uucsli Ha IpUAGaHHS HEPYXOMOTo abo PyXOMOTO
MaifHa, cymMa SKUX MEPEBUIILYE NeCATUKPATHUI
pO3Mip IIPOKUTKOBOIO MiHIMyMYy IS IIpales-
naTHOI 0coOM, AKIIO IJIATHUKOM aJliMEHTIB
He JIOBE/ICHO JIPKepeJsio IOXO/KeHHsI KOIITIB;
4) inmmi 06CTaBUHY, 1[0 MAIOTh iCTOTHE 3HAYEH-
He. Sk 3a3navae A. 1. [lepramenT, BU3HAUEHHS
PO3Mipy aliMeHTHHX 3000B’sI3aHb Y YacTIi Bijl
JIOXO/IiB TIOCTABUJIO 0CO0Y, YIOBHOBa)KEHY Ha
OTPUMaHHS JIIMEHTIB, y BKPail BasKKe MOJIOKEH-
HsT: 4acTo OYBAa€ CKJIAJHO BUSIBUTH BCi OKpeMi
JI0X0/IM 30008B’s13aH0T 0c0o0H, a y pasi BU3HAYEH-
H$1 PO3MIpPY aJliMEHTHOTO 30008’ I3aHHS B YaCTIi
Ha OTpUMyBaua aJiMeHTIB IIaJla€ TSArap BUSB-
JIEHHs yCiX KOHKPETHMUX JOXO/iB BiAmoBijaya.
3 ixmoro GOKy, Take MOJIOKEHHST IIOJIETIIYE
JUIsT HeZ0OPOCOBICHOTO BiANOBiZaYa MOMKIU-
BICTb IIPUXOBATU YaCTUHY CBOIX JIOXO/iB i TUM
CaMMM 3MEHIIUTH YACTKY, KA HAJIEKUTh AUTU-
Hi 3a ajiMeHTHHM 30008B’s13anHsM [20, c. 63].

Posmip azimenris mMae OyTu HeoOXigHUM
Ta JOCTATHIM it 3abe3ledeH sl TapMOHINHO-
ro po3BUTKY AUTHHMU. MiHimanpbHuil rapan-
TOBAaHUU pO3MIp aliMeHTiB Ha OAHY AWTHUHY
He Moke OyTu MeHHmmM, HiK 50 BiICOTKIB
MPOXKUTKOBOIO MiHIMyMY /I JAUTUHU Bill-
noBigHOTO BiKy. MiHiMaTpHUIT pexOMeH0-
BaHWH PO3Mip ajiMeHTiB Ha OAHY [AUTHUHY
CTAaHOBUTDL PO3MIP IPOKUTKOBOIO MiHIMyMy
[T TATUHU BiATIOBigHOTO BiKy (ZiTe#l BikoM
no 6 pokis: 3 1 ciung 2019 poky — 1626 rpu-
Benb, 3 1 sunusg — 1699 rpusens, 3 1 rpyans —
1779 rpusens; piteit Bikom Bix 6 mo 18 poxis:
3 1 ciuna 2019 poky — 2027 rpusens, 3 1 aum-
us — 2118 rpusens, 3 1 rpyans — 2218 rpuBenn
[16]) i Moske GyTH IpUCYIKEHUIT CyoM y pasi
JOCTaTHOCTI  3apobGiTKY (I0XO0/y) IIATHUKA
amimentiB. Cyn He OOMEKYETHCS PO3MipOM
3apo0iTKy (110X0/1y) IJIATHUKA aJliMEHTIB y pasi
BCTaHOBJICHHSA HAABHOCTI y HbOIO BUTpaT, 110
MepeBMIIYIOTh #oTo 3apobiToK (moxim) i momo
SKUX TAaKUM IJIATHUKOM aJliMEHTIB He J0BeIeHO
JIPKEPesIo TTOXO/PKEeHHST KOIITIB /JIS iX OIJIaTH.
Taxkox, BuBHaYa1ouu po3Mip aiMeHTiB 3 OJTHOTO
3 6aTbKiB, cy/1 6epe 110 yBaru MOKJIUBICTh HajlaH-
HS1 YyTPUMAHHS JIPYTUM i3 GATbKIB, CBOIMU Jpy-
JKMHOIO, YOJIOBIKOM Ta MOBHOJIITHIMHU JI0YKOIO,
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cuaoM. 3rigno 3i ctarteio 201 CK Ykpainu no
BifiHOCHH MiX 6aTbKaMU i I0YKOIO, CHHOM II[0/I0
HaZlaHHs M yTPUMaHHS 3aCTOCOBYIOTLCS HOP-
mu crateit 187, 189-192i 194-197 uvoro Koxex-
cy [3]. barbku MalOTh IIPAaBO YKJIACTU JOTOBIp
PO CILIATy aliMEHTiB Ha AUTHUHY, Y SIKOMY
BU3HAYUTH PO3Mip Ta CTPOKW BUILJIATH, TAaKUI
JIOTOBIp YKJIAQJIAETbCS Yy TUCHMOBIiH dopmi i
HOTapiaJbHO TOCBiMUYEThCA. Y pa3i HEBUKO-
HaHHS OAHMM i3 GaTbKiB CBOTO OGOBSA3KY 3a
JIOTOBOPOM aJiMEeHTU 3 HbOTO MOXKYTh CTSTYBa-
THCS Ha MiZICTaBi BUKOHABYOrO HAIUCY HOTapi-
yca. Toll i3 6aTbKiB, 3 KUM IIPOKUBAE AUTUHA,
i TOi1 i3 6aTHKiB, XTO MPOKMBAE OKPEMO Bil Hei,
3 JI03BOJIy OPTaHy OITIiKU Ta MiKJIyBaHHI MOXKYTh
YKJIACTH [OTOBip TPO TPUIMHEHHS IpaBa Ha
AJIMEHTH /IS MUTHHU Y 3B’S3KY 3 Iepefaveio
IIpaBa BJIACHOCTI Ha HepyXoMme MaiiHO (KHT-
JIoBUi OYZIMHOK, KBapTUPY, 3eMEJIbHY [JISTHKY
tomo). Takuii NOrOBip HOTapialbHO MOCBij-
Yy€eTbC, i IPaBO BJIACHOCTI Ha HepyXoMme Maii-
HO 32 TaKUM JIOTOBOPOM BHHUKAE 3 MOMEHTY
JIep;KaBHOI peecTpalii 1boro Ipasa BiIIOBi/l-
HO /10 3aKOHY. ¥ pasi YKJIaleHHS TaKoro J0ro-
BOPY TOIi i3 GATHKIB, 3 KUM IIPOKUBAE IUTHHA,
3000B’I3y€TbCA  CAMOCTIMHO yTpUMyBaTH ii,
aJie TIpU 1bOMY He 3BiJIbHSIE TOTO 3 GATHKIB, XTO
MPOJKUBAE OKPEMO, Bijl 000B’sI3Ky OpaTH y4acth
y I0JIATKOBUX BUTPATaX HA IUTHHY. 3a CJIOBAMU
H.M. EpioBoi, HallkpanM YHHOM 3abe31medye
Ha MailGyTHE iHTepecu OTpUMyBaya ajliMEHTIB
BUKOHABUMI JIUCT, SIKUW TApaHTYyE peryJigpHi
HaJXO/KeHHSI HaJIesKHOTO JUTHHI MaTepiallb-
HOTO yTPUMAHHSL, 1[0 OCOOJMBO BaXKJIUBO Y
pasi aMmiHM Micusg poboTH, Tepei3ay MIaTHUKa
ta inmoro. CymoBuii BUKOHABYUN ITOKYMEHT
1030aBJIsIE OTPUMYBayYa aTiMEHTIB Bifl yCIISAKIX
BUIIAQJIKOBOCTEN, CTBOPIOIOUM MillHe Ta HajliiiHe
IOpUANYHE THAIPYHTS HAJIEKHOTO BUKOHAHHS
amiMeHTHUX 30008B's13aHb [21, ¢. 54]. AniMenTH
MOKYTb OYTH CTSATHYTI 32 BAKOHABYUM JIMCTOM
3a MUHYJIMIT 4ac, ajie He OiibIln sIK 3a JeCsTh
POKiB, IO TepeayBaJu IPEI SIBJICHHIO BHKO-
HABYOTO JIMCTA 0 BUKOHAHHA. SIKIIO 3a BUKO-
HABYMM JIMCTOM, IIPE/UsIBJIEHUM JI0 BUKOHAHHS,
AJIMEHTH He CTATYBAJNCS Y 3B'S3KY 3 PO3IIy-
KOM IUJIATHUKA aJIiMEHTIB ab0 y 3B’s13Ky 3 HOro
nepeOyBaHHSIM 32 KOPIOHOM, BOHU MaiOTh OyTH
CIUIaYeHi 3a Bech MUHyJuil yac. 3aboprosa-
HICTb 32 alliMeHTaMU CTATYETbCA HEe3a1e/KHO Bij
JIOCATHEHHS IUTHUHOIO TOBHOJITTS, a y BUIa/-
Ky, nepenbaueromy crarrero 199 CK VYkpa-
iHM, — 710 AOCSTHEHHsSI Helo [BAALSITU TPbOX
pokiB. 3a pocrmimxenaamu H.C. Byrpun-boxn
3akony Ykpainu «IIpo BHeceHHs 3MiH 110 nesi-
KUX 3aKOHOJIaBYUX aKTiB YKpaiHu 1[0JI0 TIOCH-
JIEHHs 3aXUCTy IIpaBa IUTWHU Ha HaJeKHe
YTPUMAaHHS IIJISXOM B/IOCKOHAJIEHHST HOPSIIKY
IPUMYCOBOTO CTSITHEHHSI 3a06OpProBaHOCTi  3i
CIIaTH aJliMEHTIiB», Ipolelypa OTPUMaHHS aJli-
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MEHTIB Y MOPSIKY TIPOBA/KEHHsI GyJIa Crpolie-
Ha [22, c¢. 57]. 3akon mepenbavae MOKIUBICTH
6aTbKiB 200 3aKOHHUX NPEJICTABHUKIB CILIATH-
TU QJIIMEHTH 3TiJIHO 3 HAJIEXKHOIO IIPOLEAYPOIO
LIJISIXOM HOJIaHHS 3asIBU 1IPO BU/IAHHS CY/I0OBOTO
HaKasy IIpo CIJIATy aJiMeHTIiB y CyMi Ha OJHY
IUTUHY — OJHY 4BepTb, ABi JUTUHU — OIHY
TpeTrHy, Tpu abo OGijblne AiTeldl — MOJOBUHU
3apo0iTKy (110X0/1y) IJIATHUKA aJiMEHTIB, aje
He Oijble AecsTH MPOKUTKOBUX MiHIMyMiB
Ha OHY AUTHUHY BIiAIIOBIHOTO BiKy AJIA KOX-
noi gutunn. KpiMm Toro, oaun i3 GaTbkiB a6o
iHIIMX 3aKOHHUX I[IPe/ICTAaBHUKIB JUTUHU, 3
SIKOIO JIUTUHA KMBe, Ma€ MIPaBO 3BEPHYTHCH [0
cyny i3 3as4BOIO IIPO BUIAHHA CYJOBOTO HaKa3y
PO BUILIATY KOIITIB y po3Mipi 50 BiZcOTKiB
Bil IPO’KUTKOBOrO MiHIMyMY /UL AUTUHU Bin-
nosinHoro Biky [23]. B.A. Kpoiitop 3asHauae:
HaBiTb SKUIO JAUTHHA OTPUMYyBaJa aJiMEHTH,
KoJI OyJia HETIOBHOJII THHOIO, HEOOXiZIHO HAHOBO
3BEPHYTHUCS 10 CYHY IiCJsA AOCATHEHHS JUTHU-
HOIO TTOBHOJITTA 3 MPOXAHHAM IIPO CTATHEHHS
ajliMeHTIB 3 TOro 3 0aTbKiB, KU TIPOKUBAE
OKPEMO, Yy 3B'SI3Ky 3 IIPOJIOBXKEHHSM HaBYaH-
HSI IUTHHOIO i HAsBHICTIO MOTpebU y HamaHHi
Marepiasbnoi pomomoru [24, c. 90]. Ha iioro
JIYMKY, IUTAHHS TIPO IIPUCY/KEHHS aJliMeHTiB
3a BUINEBKA3aHUX OOCTABMH HE MOXKE PO3TJIsi-
JIaTACA B IIOPA/AKY HAKa3HOIO IPOBA/KEHHS,
OCKIiJIbKM B 3aKOHO/IaBCTBi YKpaiHU He repen-
6AYa€THCST TPOKUTKOBUN MiHIMYyM [UISI JTATH-
HHU, gKa J0CATJIa BiCIMHALISITU POKIB, Bifl IKOTO
MOKHa OyJsio OU BUpaxyBaTH IUSITAECST Binco-
TKiB, mepegbaveni u. 1 1. 5 cr. 161 IusinbHoro
IIpolecyaJbHOro Kojekcy Ykpainu. Ha nosno-
JITHIX TOYKY, CUHA, AKi HaBYAIOTbCH, aJliMeHTU
3a3BWYall MPHUCYKYIOTHCS B TBEP/ill IPOIIOBii
CyMi, JUIss 4oro cyiay HeoOXigHO 3'scyBatu
MaTepiasbHUI cTaH Bifnosizaya [25].

BucHoBk#Y i npono3wuirii.

IIpoananizyBaBmu wopmu Cimelinoro i
HusisbHOTO KOMEKCiB, npakTHKy BepxoBHO-
ro cyny YKpainu, MOJKHA JIiHTH BUCHOBKY, 1110
3aKOHOJIABCTBO YKPAiHU 3aKPillIioe 060B 30K
GaThKiB yTPUMYBATH SIK HEMOBHOJITHIX, TaK i
TIOBHOJIITHIX HeIpares/aTHUX fiTe#l i Tux, Imo
MIPO/IOBXKYIOTh HaBuaHHs. OnHaK BapTo Bij-
MEKOBYBATH TaKi aJiMeHTHi 3000B’s13aHHs Bijl
060B’sA3Ky 6aTbKiB 6PaTH y4acTh y A0AATKOBUX
BUTpATax Ha IUTHHY, 0 BUKJIMKaHi 0coOJH-
BUMH oOcTaBuHamMu (PO3BUTKOM 3/iGHOCTEN
JUTHHY, ii XBOpo6010, Kaminrsom Tomo). Heob-
XiZiHO 4iTKO PO3MEXKOBYBAaTU YMOBHU, 32 SAKUX
6aTbKu 3000B’s13aHi yTPUMyBaTH CBOIX MOBHO-
JITHIX /1iTell 32 HASIBHOCTi y HUX TaKOi MOXKJIU-
BOCT], i HAJIEXKHUM YNHOM PO3KPUBATHU MTOHATTS,
SIKi 3a3HaYeH] y 3aKOHOMABCTBI IJIST 300 TaHHST
BUHUKHEHHIO KoJii3iii. baThkn MOXyTh BUKO-
HyBaTH ajiMeHTHi 3000B’S3aHHS HIIIXOM iX

(baKTHYHOI BUIUIATH, YKJIAAEHHSIM MiX c06010
JIOTOBOPY TIPO BUILIATY aJiMEHTIB y TOMY pasi,
SIKIO JUTUHA IIPOKUBAE JIMIIE 3 OJHUM i3
6aThKiB, IIJIAXOM Tiepeiadi AUTHHI paBa BJac-
HOCTi Ha HEepyXoMe MaiHO i THM CaMHUM OJIHO-
YaCHO IIPUITMHUTU AJIMEHTHi 3000B’sI3aHHSI.
Y pasi BizMoOBU 0HOTO 3 OGaTHKIB BiJ K06PO-
BIIBHOTO BUKOHAHHSI TAKOTO OOOB'SI3KY TIOMPH
Te, IO BiH Mae€ TaKy 3MOTy, € MOXKJHUBICTb
CTATHEHHSI aJiMEHTHUX 3000B’s3aHb 4epe3
cyn. Bapro 3ayBaskuTy, 1110 BHpillyBaTH IIpO-
GJeMy HecIIaTW aJiMEHTIB Ha yTPUMAaHHS
JiTeil TMOTPIOHO KOMILIEKCHO, He O00MEKYIo-
YNUCH JIUIIEe BHECEHHSAM 3MiH y 3aKOHOJABCTBO.
HeobxifHO Takos 30cepeinTH yBary Ha Opi-
€HTAIlil CyCHiZTbcTBa Ha TOJIOBHUX CiMEHHUX
HIHHOCTAX Cy4YacHOi JIIOJCBbKOI IMBiji3alii.
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Cmamusi NoCesuena ananusy npodiem 2parcOanHcKo-npasosbLx ACNeKmos MeXAHU3Ma Peaiu3auuu 10pi-
Ouueckotl 0653anHOCmu PoOUmenell Co0epICams ceoUx cosepuuennoiemuux demei. Ilpu uccredosanuu npo-
bnemamuiyu asmopol UCHOIL306ANU 3AKOHOOAMENbCMEO YKPAUHbL U MUPOBYIO NPAKMUKY De2YIUPOBAHUSL
danmvix omuouwenuti. Ommeueno, umo no obwei Muposol npaxmuke pooumenu 003amvl cooepircams demeil
00 QoCUNCENIUS UMU COBEPUEHHONETUS, HO CYUECNBYIOM U UCKIIOUEHIUS. U3 9020 NPABULA 8 NPEOYCMO-
MPEHHDIX 3AKOHOOAMETLCMEOM CYUAsX. ABMOpPbL Ucciedosanu 0cobennocmu obazamen»cmea pooumenetl
110 CO0EPIACANUTO CEOUX COBEPUEHHONCTIHUX Oemetl U nPOOLEMbL, KOMOPbLE MOZYM BOSHUKHYNMb NPU NONBLINKE
Peanu3auULL Mmaxozo npasa PeGERKoM un OOHUM U3 pooumenei.

Kmouessie cioBa: AJIMMEHTDI, aJIMMEHTHbIE 06s13aTeIbCTBA ponmeﬂeﬁ, CO/IepiKaHne COBEPUIEHHOJIETHUX
I[eTeI‘/JI, COBEPIICHHOJIETHUE HeprHOCHOCO6HbI€ JIE€TH, COBEPUICHHOJIETHUE AE€TH, TPOJOJIZKAIOIIE O6y‘{€HI/Ie.

The article is devoted to the analysis of the problems of civil legal aspects of the mechanism for imple-
menting the legal obligation of parents to support their adult children. In exploring of the issues, the authors
used the legislation of Ukraine and global practice of the regulation of these relations. According to the gen-
eral world practice, parents are obliged to support children until they reach the age of majority, but there are
exceptions to this rule in cases stipulated by law. The authors investigated the features in the obligation of
parents to support their adult children and what problems could arise in attempt to implement such right by a
child or one of the parents.

Key words: alimony, alimony obligations of parents, the maintenance of adult children, adult disabled
children, adult children continuing education.
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Oxcana Kosax,
acnipanm 6i00iny npobiem npueamnozo npasa

Hayxo60-00cnionozo incmumymy npusammnozo npasa i nionpuemMnuymea

imeni axademixa @. I'. Bypuaka
Haujionanwnoi axademii npasosux nayx Yxpainu

HOPMATHBHO-IIPABOBE PET'YJIIOBAHHA
BITHOCHH, 1110 BUHUKAIOTDb ¥ PA3I
BJAIITYBAHHA AITEN-CUPIT TA AITEN,

NO3bABJIEHUX BATBRIBCbKOTO IHIKJTYBAHHA,
Y IIPUNNOMHY CIM’IO

Cmammsi npucesuena 00CIiONCeHHIO NUMALb, M08 A3AHUX i3 3aKOHOOABUUM PE2YTI0BAHHAM GIOHOCUMH, U0
BUHUKAIOMD Y pasi eraumyeanis oimeii-cupim ma dimeil, no36asienux 6amvKiecbKo20 NiKAYeansL, Y NPu-
womMHy Cim’10. AKueHmyemvcs yedaza Ha mMoMy, w0 NPagose Pezyrio8ants GiIOHOCUH 3 6lAWMYEanHs dimei
Y NPUTLOMHY CIM 10 NOJISIZAE Y BNIUGT CYO EKMA NPABOBOZO PE2YTIOBAHHS HA MAKE BIOHOCUHU ULIAXOM BCMAHOG-
JleHHsL NPABOBUX HOPM Ul 0208IPHUX NOLONCeHb. Buokpemueno xapaxmepni o3naxu npagosozo pezyiosa-
s yux eionocun. O6TPYHMOBANO NPUMAMAHHICIY isSIBHOCTE NPUUOMHUX OaMbKi6 03HaKU NPogeciinoc-
mi. Ilidkpecieno npumamannicms npasosomy pezyiosaniio 6iOHOCU 3 erawmysanis Jimei y nputlomuy
cim’o ny6IiuHO-NPABOBO20 MA NPUBAMHONPABOBOZO HANPAMIE. 3ANPONOHOBAHO Peddazyeamu NoLONCeHHs.
cm. 2561 CK Yxpainu ma kracugixyeamu nputiomui cim’i 3a kpumepiem cmpoxogocmi ix ymeopenus.

K1040Bi c;10Ba: paBoBe PeryIioBaHHs, HOPMATHBHO-TIPABOBHIT aKT, IPUIHOMHA AUTHHA, TPUIOMHI GaTh-
KU, BJIANITYBaHHS y IPUIOMHY CiM 10, iTH-CUPOTH, i TH, no36aBieHi 6aTbKiBCbKOTO iKJIyBaHH:, BUXOBHI IUTA-

4i 3aKJIa/IU.

IocranoBka mpoOaemMu.  AHanizyouu
NATAaHHS IPaBOBOrO PeryJIIOBaHHSA BiHOCHH,
10 BUHUKAIOTh y Pa3i BIIAmITYBaHHS [iTeli-
cupiT Ta aitell, 1mMo36aBiaeHUX OaTbKiBCHKOTO
MiKJIyBaHHS, y HPUIOMHY ciM'10, Hacammepesn
3a3HA4YMMO, 1110 IIPABOBE PETYJIIOBAHHA HOJIATAE
y TEBHiil AisibHOCTI Cy6’€KTIiB, SKi 3a JOMOMO-
TOI0 IIpaBa BIIJIMBAIOTH HA MEBHi ABUIIA. Y JTOK-
TPUHI IIpaBa KaTeropis <«IIpaBOBe PeTryJIOBaH-
HST» BU3HAETHCS Bif0OpasKEHHSAM COIiaJIbHOTO
NIPU3HAYEHHS TpaBa K OJHOTO 3 BAKJIMUBUX
opraHizyounx (axTopiB y cucteMi coliaIbHOTO
yIpaBJIiHH cyciijibHuMu iporiecamu |1, c. 19].
BigmosigHo, mpaBoBe perysioBaHHS BiHOCHUH
3 BJIALIITYBAHH:I JiTell y IpUIOMHY CiM'I0 OJIS-
ra€ y MeBHiii AisIbHOCTI cy6 €KTiB HOrOBipHOTO
3000B’s13aHHsI, SIKi 32 JOTIOMOT'0IO [TPABa BIIOPSI/I-
KOBYIOTb BiTHOCUHU MiXK c00010. 3a TaKoro mij-
XO/ly B IIpPAaBOBOMY PeryJilOBaHHi BiZJHOCHUH, 1110
BUHUKAIOTH ITijl Yac BJIAIITYBaHHS JiTei-cupit
Ta mitell, mo36aBieHUX OAaTHKIBCHKOTO MiKJIy-
BaHHS, Y IPUIOMHY CiM'10, IOIIJIbHO CIIPUITHS-
ti 3anpornionoBany C.O. [Torpi6GHuM Te3y om0
JOIIJIBHOCTI  BUIJIEHHST 00’€KTa [PaBOBOTO
peryJoBaHHs, Cy0’€KTiB IPABOBOTO peryJIo-
BaHH4 1 BJIacHe [iAIbHOCTI 3 IIMTaHb IIPaBOBOIO

© 0. Kosak, 2019

THUYHOTO) TPOSIBY i BHYTPIilIHIX (Y0’ €KTUBHUX)
XapaKkTepucTuk |2, c. 18].

A.B. T'puHsK i3 11bOTO TPUBOJLY HATOJIOIIYE,
1110 caMe 3 BUKOPUCTAHHSIM TaKOr0 Jis1/IbHiCHOTO
HiIX0/y 0 peasizallii cy0’€KTUBHOTO [UBLIBHO-
TO IIPaBa CTOPOHM JIOTOBOPY, BUXO/ISTYH 13 TPUH-
uiy cBoOO/M [OTOBOPY, MOKYTh MOBOAUTUCS
Ha BiacHWH poscyn. llompasna, mami BueHwmit
3a3HAYAE, 110, KOJIU Peai3yeThCsl iMIIEPATUBHO
BUPAKEHUIT I0PUINYHUN 0O0B’130K 4 3a60po-
Ha, cy0’€KTH MOTOBIPHUX 3000B’s13aHb CYTTEBO
00MeRyThcsl y BUGOPI BapiaHTy IOBELIHKH,
OCKIJIbKM iMIIepaTMBHO BHMpa’keHa IIPaBOBa
HOpMa MiCTUTh y cobi CaHKIIi, TOOTO CTUMY-
JITOE peastizalfiio IMPUITNCY, IO B Hill MiCTUTBCS.
[HmIMMU coBamMM, y MPABOBOMY DeryJIOBaHHI
[IPUBATHONPABOBUX BifHOCUH (8 moMy uuc-
i U eidnocun 3 enawmyeanns dimei-cupim ma
dimeil, nosbasrenux 6amvKieCLK020 NIKIYEAHHI,
Yy nputiomny cim’ro — kypeus Hat — O. K.) 3amistai
SK IIPAaBOBI HOPMU, TaK i iIHAUBIyaIbHO-IIPABO-
Bi aKTH KOMITIETEHTHHUX OPraHiB i 0ci6, HeoOXiaHi
JJIST PETYJTIOBAHHST IOCTI Ky BaHUX MTPABOBIiIHO-
cuH [3, c. 121]. HeBunankoBo peryJisTUBHICTb,
na gyMky C.C. AnexceeBa, € 3MiCTOBOIO BJIACTH-
BiCTIO 6e3nocepe11Hbo CaMoro I1paBa, i e HiXTo
He JI0BiB, 1110 BOHA TaKOI0 CaMOI0 MipOIO IIpuTa-
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MaHHa BCiM iHIITMM 32c06aM I0PUANYHOTO BILIH-
BY, Y TOMY YHCJIi IIPaBOCBiIOMOCTI, ITPaBOBiit
KyJIbTYPi, IPaBOBiii Jiteparypi Toro [4, c. 145],
TOOTO MPABOBE PEryJIOBaHHS Y TPUBATHOIPA-
BOBIl chepi BioOpaKaeThCst y peraMeHTalliii-
HOMY BIUIMBi Ha 0COOMCTI HEMaHOBI i MaiiHOBI
BiZIHOCHHH TIiJIICHOI CHCTEMH TIPABOBUX 3aC0O0IB,
mo 3abeslneuye yHopsiAKOBaHICTh (HAKTHIHOI
MOBE/IIHKY X yYacHUKIB [ 5, . 245].

Buxnang ocHoBHoro wmarepiamy. Takum
YMHOM, [IPABOBE PEryJIIOBaHHA BiJHOCUH 3 BJla-
IITYBaHH AiTel-CUPIT Ta AiTel, mo3baBaeHuX
6aThKiBCHKOTO MiKJIyBaHHS, Y IIPUAOMHY CiM'I0
OJISITa€ Y BIUIUBI Cy(’€KTa IPABOBOTO PEryJI0-
BaHHs1 (YYACHUKIB I[UX IPABOBiZIHOCUH abo 1ep-
’KaBu B 0c0o0i BIAIIOBIIHUX OpraHiB) Ha Taki Biji-
HOCUHH ILJITXOM BCTAHOBJICHHSA IIPABOBUX HOPM
YU JIOTOBIpPHUX IOJIOXKEHb, 1[0 MA€E CBOIO METY,
MiJ SIKOI0 B IOPUAMYHIN JiTepaTypi MPOIOHY-
€TbCSI PO3YMITHU YIOPAJLKYBaHHSA BKa3aHUX BiJl-
HOCHH BiJIIIOBiZIHO /10 TUX ifleaJbHUX MoJeJeil,
SAKi 3aKJIAJAI0THCS CY6'EKTOM MPABOBOTO pery-
JIIOBAHHSI y HOpMax 1pasa [6, c. 54]. IcnyBanns
[IPABOBKX BIIHOCHH, TOOTO HajlaHHSI TIPABOBOI
hopmu Bxke CKIazeHnM abo TakuM, 1o OyayTh
CKJIa/ieHi y MaiGyTHBOMY, CYCITIBHUM BiJHO-
CHHaM, II0 CYyTi, € i METOI0 IIPaBOBOTO PeTyJIo-
BaHHA |7, c. 83]. Takoro meToI0 ¥ mocimKyBa-
HMX HaMU IIPaBOBIJHOCUHAX € YIIOPSAJLKYBaHH:
BJIAIITYBaHHS AiTeHd-CUPIT Ta AiTei, mosbasiie-
HUX GaThbKiBCHKOTO MIKJIyBaHHS, y TPUHAOMHY
ciM’I0 BifIIIOBIIHO 10 THX ileaJIbHUX MOJEJIEH,
sIKi HallKpallle J03BOJIAITUMYTH CyO’€KTy Ipa-
BOBOTO DEryJIOBaHHsT 3a0e3MEUNTH MeXaHi3M
3IIIICHEHHST Ta 3aXKCTY [IPaB TaKUX 0Cib y HOp-
Max 1MBisibHOTO TIpaBa. besnepeuno, crnenundi-
Ka Cyd4aCHOTO IIPaBOPO3YMiHHS BJIAINTYBAHHS
JiTel-cupit Ta giteil, mosbasjaeHux OaTbKIiB-
CBKOTO IiKJIyBaHH, y IPUHOMHY CiM'I0 TTIOJISITaEe
B TOMY, HIO SJIPOM IIbOTO € AUTUHA 3 BJIACHU-
MU iHTepecaMu Ta 1oTpebaMu, ajKe cim’st st
JIUTHHY € BAXIUBOIO c(hepolo JKUTTEAIATBHOCTI.
3 1bOTO TIPUBOALY AOPEYHO HABECTH TBEP/KEH-
Hs1 O.B. Cunery6oBa 1po Te, o AUTHHA alpiopi
He MOXe iCHyBaTH, PO3BHUBATUCS Ta BUXOBYBa-
THCS CAaMOCTiHO, OCKiJIbKM B CHJTy CBOTO TICH-
XOJIOTIYHO Ta (Hi3UYHO YPa3IMBOTO CTaHy BOHA
MIPOCTO He BUKUBE 6e3 CTOPOHHBOT I0MTOMOTH, i
CTaHOBJICHHS, 3a 3araJIbHUM IIPABUJIOM, IIOBU-
HHO BizOyBatuch y ciM’i. Biamosigno, Koxma
IUTHHA MA€ TPaBo Ha ciM’10, 3/IiHCHEHHS KO-
IO 3aJeKHO BiJl 0OCTABHMH ii KUTTEMISIIBHOCTI
HAIIOBHIOETLCA PISHUMU 3MICTOBUMU CKJal0-
BumH 8, c. 308].

Ortixe, TpaBOBe pETYJIOBAHHS BiTHOCUH
3 BJIAIITYBaHHS JiT€H-CUPIT Ta AiTeii, mo36aB-
JieHnX 6aTbKiBCHKOTO IHKJIyBaHHS, Y TIPUHOMHY
ciM'T0 XapaKTepPU3yETHCS TUM, IO TaKe PeTyJIio-
BaHHS: a) € BIUIMBOM HOPM IIpaBa Ha MOBEJiH-
Ky CTODiH JIOTOBOPY IIPO BJIAIITYBAaHHS JiTeil
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JI0 IPUHOMHOI CiMi, y3rosKeHHs iXHiX 1m0Tpeo,
iHTepeciB OfMH 11100 OJHOTO Ta CYCIHiJIbCTBA
B 1iToMy; 6) € crenudivHor0 AisTbHICTIO Opra-
Hy Jep>KaBHOI BJaau, IO NPWHHSB pillleHHS
PO CTBOPEHHS IPUIOMHOT ciM’1, Ta TPUHOMHUX
6aTBhKIiB 100 BIIOPSAKYBAaHHS BiIHOCHH MiX
cO00I0 IIJIIXOM JOTPUMAHHS [IPABOBUX HOPM
i iX KOpUI'YyBaHHSI LJIAXOM YKJAJAaHHS KOH-
KPETHOTO JI0TOBOPY BiJITIOBITHO 0 LIUX HOPM;
B) Ma€ KOHKDETHHH, OpraHi30BaHMII XapaKTep
(31LiMICHIOETDCS 1IJIIXOM BCTAHOBJICHHS 11PAB Ta
IOpUAMYHUX 000B’A3KiB Ha oroBipHoMy (iHaM-
BiyasIbHOMY) PiBHi); T') Ma€ IiJeCIIPIMOBAHII
Ta pe3yJabTaTUBHUI XapaKTep, MeTOIO SIKOTO €
CTBOPEHHs HAJIEKHUX YMOB PO3BUTKY Ta BUXO-
BaHHSI INTUHY B CiM'i.

Bumenasesene 103BoJisiEe  TOBOPUTH  IIPO
MPUTAMAHHICTD MiSITBHOCTI MPUHOMHIX 6aThKiB
o3Haky mpodeciitiocti. Tak, m. 15 TToctaHoBu
Ka6inery Minictpis Yxpainu «IIpo 3aTBep-
mxernst [lomoskenns mpo mpuiioMuy ciM’'10» Bix
26 kBiTHs1 2002 p. Ne 565 nepenbauero 0608’ 130K
oci6, AKi BuABMIM OGaxkKaHHSA CTaTH TIPUITOMHU-
Mu 6aTbKaMMU, TPOUTH HABYAHHSI, OPTraHi3oBaHe
06JIACHUMY [IEHTPaMU COL[aJbHUX CIIYKO ISt
ciM'i, miTeii Ta MOJIOI i3 3asTyUeHHsIM cliertiastic-
TiB 3 MATAHb IICUXO0JIOTi, ITearoriku, MeIUIIMHA
TOIIO 3a TIPOTPaAMOI0, 3aTBep/KeHo MiHcolr-
MIOJIITUKY, Ta TOAATH JOBiIKY IIPO IIPOXO/KEH-
Hs TaKOTO HaBYaHHA 3 PEKOMEH/AIli€i0 eHTPY
comianbHux cayxk0 st ciM’i, miTelt Ta MoJsoxi
OO BKJIIOYEHHS iX y GaHK AaHMX PO ciM'i
MOTEHIIMHNX YCUHOBUTEJIB, OMIKYHIB, MiKIy-
BaJIbHUKIB, TPUAOMHMX OaTbKiB, HaTbKiB-BUXO-
BaresiB. KpiM TOro, Ha KOPUCTH BUCHOBKY IIPO
npodeciitamii XapakTep AislTbHOCTI TPUHOMHUX
6aTbKiB CBIIYMTH OIJIATHUI XapakTep BUMHIO-
BaHMX HMMM [ill 3 BUXOBaHHS AUTHHU. Tak,
OZIHOMY 3 TIPUIOMHUX OATHKIB BUILIAYYETHCSI
LOMicsAYHA JepsKaBHA ColliasibHa JOIIOMOra Ta
rpomioBe 3abe3redenHs. [Ipuaomy poamip rpo-
IIOBOTO 3a0€3IEYEHHS, 110 BUIIAYYETHCSI OJIHO-
My 3 IpUIIOMHUX GATHKIiB, BKJIOYAE B cebe He
TiJIBKM BUTPATH, HEOOXiaHi 151 3abe3medeHHst
BHUXOBAHIIS, ajle i OIVIATy MOCIYT NMPHHOMHIX
6aTbKiB. Bisble Toro i3 cym rpomoBoro 3abes-
[eYeHHsT [PUHOMHUX OaTbhKiB BifOyBa€eThCS
HapaxXyBaHHSI Ta CIIaTa CTPAaXOBHUX BHECKiB
Ha 3arajJibHOOOOB'SI3KOBE JIepXKaBHE IMEHCiliHe
CTpaxyBaHH, 10 CBiUNTH IIPO iXHE IIPaBO Ha
OTPUMaHH IIEHCI], AK 1 BCIX IHIINX MPAIIOI0YNX
3a IUBLILHO-IIPABOBUMU JJOTOBOpaMu ocib, Bij-
MOBiZIHO /10 YMHHOTO IIEHCIHOTO 3aKOHO/aB-
ctBa. |, mapemri, 3a AiATBHICTIO MPUHOMHUX
6aTbKiB BifOYBAETbCS TOCTIHHUN KOHTPOJIb
3 6OKY KOMIIETEHTHUX OPTaHiB.

Tak, 1. 21 anasnizosanoi Ilocranosu Kabi-
Hery MinicTpiB Ykpainu nepenbaueHo miaro-
TOBKY II[OPiYHOrO 3BiTy IIPO CTaH BUXOBAaHH,
YTPUMaHH i PO3BUTKY JiTeil y mpuitoMHiii cim'i
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Ha OCHOBi iH(opMaIlii, Mo HAAETHCS COIiab-
HUM TIPAIliBHUKOM, SKWH 3/[ilICHIOE COIliaIbHII
CYIIPOBi/l POJMHU, BUXOBATEJIEM JOIIKIJIbHOIO
HABYAJIbHOTO 3aKJTaay abo KJIACHUM KepiBHH-
KOM 3arajibHOOCBiTHbOTO HaBYaJIbHOTO 3aKJIaLy,
Jle HaBYa€TbCd AUTHUHA, AIBHUYHUM JiKapeM-
rnefiaTpoM, AiNBHUYHUAM IHCIIEKTOPOM Miclie-
BOrO BIIIKY TOJLil, MicI[eBOW CyK6010
y crpaBax aiteit. Kpim toro, 1. 7 niei [locrano-
BU TIPSIMO TiepeibadeHo TMOKIAIEHHs 000B'I3KY
OO 3/IiFICHEHHS KOHTPOJIO 32 BUKOHAHHAM
YMOB JIOTOBOPY IIPO Ilepe/laHHsl AUTUHU Y NIPU-
loMHy ciMI0, @ TakoX 32 YMOBAMU IPOXKU-
BaHHS, BUXOBaHHSI NMPUHOMHUX MAiTell Ha Mic-
1IeBi CayKOM y cripaBax JiTeil i OpraHu OIiKu
Ta MiKJTyBaHHS palOHHUX, palloHHNX y M. Knesi
ta CeBacToroi aepskajMiHicTpaliiif, BAKOHaB-
YUX KOMITETiB MiCbKUX pa/l.

3 11bOTO IPUBOJLY JIOIIJIbHO HATOJOCUTH Ha
IIPUTAMAHHOCTI IIPAaBOBOMY PEryJIIOBaHHIO Bij-
HOCUH 3 BJANITyBaHHS [iTeH-CUPIT Ta HiTei,
no36aBaeHnX  GATBKIBCHKOTO — MIKJIYBaHHS,
y TPUHOMHY CiM'I0 JIBOX B32EMOIIOB’SI3aHIX
HaNPsIMiB:

1) nyGsi4HO-TIPaBOBOrO, SIKMH BU3HAYAE
nyOJIiYHO-TIPABOBI  3aCajii  TaKoi AisJIbHOCTI
(BimoOpaKkaeTbCst B CYKyIHOCTI HOPMATHBHO-
NIPaBOBUX aKTiB, AKi BU3HAYalOTh BUJ i Xapak-
Tep MOBe/[iHKYM YyYaCHUKIB INX Bi/IHOCHH);

2) TUpUBATHOIIPABOBOTrO, SKUH OXOILIIOE
[paBoOBe CTaHOBHIIE Cy0'€KTIB TaKoi AisIbHOC-
Ti, MiZICTaBU BUHUKHEHHd TAaKUX IIPABOBiJHO-
CHUH, 30KpeMa JIOTOBip IIPO BJIAIITYBaHHS JiTeil
y IpUHOMHY CiM10.

Taxum 4yuHOM, MOKEMO BUIIIUTH TaKi PiB-
Hi IIPAaBOBOTO pPeryJIlOBaHHs BiIHOCUH 3 BJla-
IITYBaHHS JiTell 0 MPUUOMHOI ciM’i, SK: HOp-
MaTHUBHO-TIPABOBUM Ta iHAUBILyaJbHUH, e, SIK
CJIIITHO HAroJIOHIyEeTbCSl B IOPUANYHIN JiTepa-
TYypi, criocTepira€rbcs 3MiHa aKIeHTIB i3 3aK0-
HO/IAaBYOTO DPEryJioBaHHS y OiK JOrOBIpHOTO
perymoBanns [9, c. 10]. [iiicHo, muissxom inau-
Bi/ZlyaJIbHOTO peryJIloBaHHs BilHOCUH 3 BJIALITY-
BaHHs JiTell 0 MpUiioMHOI ciM’i BinOyBaeTbCst
PO3IIMPEHHST MeX IIPAaBOBOTO PeryJIoBaHHS 3a
paxyHOK mepesadi iHiniarusu i3 3abesrede-
HS 3aXMCTY IIpaB JiTell TaKMM y4acHHUKaM IIUX
MIPaBOBIZIHOCHH, SIK IPUHOMHI GaTHKH Ta CIIelli-
QJIBHO YIIOBHOBAX€Hi OpPraHd MiCIIeBOTO CaMoO-
BpA/yBaHHd, fAKi BIIOPAAKOBYIOTb BiAHOCHUHU
MizK cOBO0IO 32 JI0TIOMOTOI0 TAKOTO iHCTPYMEHTY,
SIK IIMBITBHO-TIPABOBUM IOTOBIP.

AHanizyroun HOpMaTUBHO-TIPABOBUIA CKJIA/I-
HUK PEryJIOBaHHS BiJIHOCMH 3 BJIAITYBaH-
HS [iTell y TpUOMHI ciM’, ¢ HaroJocuTH,
1o 3aKkpilieHi B ciMeifHOMY 3aKOHOJIaBCTBi
NIpaBOBi HOPMM, IPUCBSIYEHI YNOPSIAKYBAaHHIO
JOCJI/IKYBAaHUX IIPABOBITHOCHH, CIIPSIMOBYIOTh
MOBEAIHKY iX YYaCHUKIB TAKUM YMHOM, 1100 He
MOPYILYBAJIUCh SIK 3arajibHi MPUHIUIIN IPABO-

BOTO peTYJTIOBaHHS CiMEHHUX BiHOCHH, TakK
i Takuii HOro MPUHIUII, K MPIOPUTET cimeii-
HOTO BUXOBaHHA HaJ iHIIMMU (opMamMu Bia-
IITYBaHHS AiTeH-CHpiT Ta miTei, 11036aBJICHUX
6aThKIBCHKOTO TKIyBaHHA. 3a3HaueHe Bijlo-
O6parkaeThCsl y TOKJIAMEHOMY Ha OPraHH OIiK{
Ta MiK/JIyBaHHs 000B'SI3KY BKUBATU BUUYEPITHUX
3aXO0/liB 1I[O/I0 BJIALITYBAHHS JUTUHU HAa BUXO-
BaHHS y CiM'10, i TiZIbKM y pa3i HEMOKJIUBOCTI
TAKOTO BJIANITYBAaHHS BOHA MOKe OyTH BJa-
IITOBAHA /[0 MEANYHUX, HAaBYAJIbHUX, BUXOBHUX
3aKJIQliB, IHIINX 3aKJIQAIB Ta YCTAHOB, B SIKUX
NPOKUBAIOTh [iTH-CUPOTU Ta JAiTH, 1030aB-
JieHi GaThKiBCHKOTO MiKJIyBaHHs, HE3aJIEKHO
Bif hopMU BJIACHOCTI Ta MiATIOPSIAKYBAHHS IIAX
3akuanis [10, c. 16].

Besnocepennbo HOPMaTHUBHO-IIPABOBO-
My pPeryJIOBaHHIO BiJHOCUH 3 BJIANITYBaHHS
JITe-cupiT i miteit, mosbaBreHnx 6aTbKiBCHKO-
ro MiKJyBaHHS, B HPUHOMHY CiM'I0 B MeXKax
Pozniny 4 «BnamryBanus miteii-cupit i mitei,
mo306aBieHnx  GaThbKiBCHKOTO  MiKJTyBaHHSI»
npucssiuero ri. 20—1 CK Ykpainu, sika cepen
3aKOHO/IABYO MOIMEHOBaHUX (opM ciMeitHOTO
BUXOBAHHS [iTell, SKi 3aqummamcs 6e3 miKiy-
BaHHsI OAaTbKiB, € YETBEPTOI 3a DPAXYHKOM.
To6ro daxr nonosuenns Posminy 4 CK Ykpa-
inu 1. 20—1 0HO3HAYHO CBITYUTH HA KOPUCTD
BHUCHOBKY IIPO 3aKpillJIeHHSI IPaBOBOI'O CTaTyCy
MPUHOMHOI ciM1 STk caMocTiitHOT hopmu cimeii-
HOT'O BUXOBaHHS [IiTeld, SIKi 1[bOTO OTPEGYIOT.

Binnosizgno, mij npuitoMHOIO ciM’ €10, 3TiTHO
3i ct. 256—1 CK Ykpainu, posymieTbest cim’s,
sIKa T0OPOBIJIbHO B3s1JIa HA BUXOBAHHSI Ta CIILIb-
He MIPO’KUBAHHS Bi/l OJTHOTO /10 YOTUPHOX JiTell-
cUpiT Ta miTedf, M036aBIEHNX OATHKIBCHKOTO
MiKJIyBaHHS. 3 1IbOTO MPUBOJY, HA HAIILY yM-
Ky, GiIbIl KOPEKTHUM BUJIAETHCS 3aKPIiILIEHE Y
. 2 ITocrarnosu Kabinery MinicTpiB Ykpaitu
«IIpo 3atBepmxenns llosmosxxeHHs TPO TPUHOM-
Hy ciM’1o» Big 26 kBiTHs 2002 p. Ne 565 BusHa-
4YeHHsT TPUIOMHOI ciM’i, a came: TPUHOMHOIO
ciM’ero € cim’st abo okpema ocoba, sika e nepedy-
ae y wnio6i, o TOOPOBINBHO 32 IIATY B3sijla HA
BUXOBaHH: Ta CIiIbHE MPOKXUBAHHSA BiJl OAHOTO
JI0 YOTUPBOX JITEii-CUPIT Ta [iTeilt, 1036aBIeHnX
6aThKiBCHKOTO MTiKayBaHHst. To6To, BUXOAAYM i3
3akpimiaeroro y cr. 3 CK Ykpainn posyminns
ciM’i sIK cKJIajty ocib, sIKi CIIiJIBHO MPOKUBAKOTH,
MOB’sI3aHi CIiJIBHUM TOGYTOM, MalOTh B3aEMHi
mpasa Ta 000B’sI3KH, OINHOKA 0C00a, SIK BUTLIH-
Bae 3i c1. 256—1 CK Ykpainu, e Moke Tpu-
WHATH Ha BUXOBaHHS JiTeH-cupiT abo X miTel,
no36aBieHnx 6aThbKiBCHKOTO MiKJIyBaHHs. Boj-
HOUAC IOJIOKEHHsI CT. 256—2 mepenbavarors,
[0 MPUHOMHUMHU OGATBKAME € TIOAPYKKsT abo
okpema ocoba, sika ne nepebysac y wmobi, AKi
B3$IJIM JIJIS CIiZTBHOTO ITPOKMBAHHS Ta BUXOBaH-
HsT miTeii-cupiT i miteil, mosbaBaeHnx GaTbKiB-
CBKOTO TiKJIyBaHHS. 3BaXkaloun Ha BUIIEHaBe-
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JIeHy 3aKOHO/[aBUy CYIEPEYHiCTb, BBAKAEMO 32
MOTTTbHE PeflaryBaTH motoxKeHHs cT. 256—1 CK
Yxpainu TakuM YHHOM:

Cmamms 256—1. Ilpuiiomna cim’s.

1. Ilpuiiomua cim’st — cim’st a60 0co0a, sAKa He
nepebysae y 1Lmobi, sika 100pOBiJIbHO 3a MJIaTy
B3slJIa HA BUXOBAHHS Ta CIJIbHE IPOKUBAHHSI
BiZl OTHOTO 10 YOTUPBOX [iTEW-CUPIT i HiTel,
no36aBieHnX 6aTbKiBCbKOTO MiKJTyBaHHS.

Ax BuUaeTbCHA, CHPUIHATTS 3allPONOHO-
BaHOi Hamu pemakiii ct. 256—1 CK Yxkpaiau
CHOPUATHME PO3YMIHHIO Ha 3aKOHOIABYOMY
piBHI mpuitoMHO1 ciM’1 sIK HamizeHoi 3aKkpimre-
numu B cr. 3 CK Ykpainu BciMa HeobXigHumm
o3HaKamMu ciM’i. 3a3HaueHe IiATBEPIKYETHCS
THM, 1110 IPUHOMHA CiM’Sl TAKOK CKJIA/IAETHCA 3
0cib pi3HOTO BiKY, COIIAIBHOTO CTATYCY, SIKi He
nepebyBaioTh Mixk c006010 B OyIb-IKIMX POIAMH-
HUX BigHocuHax (npuiloMHi GaTbKU i npuiiom-
Ha auThHA). BomHouac MiXX Tako AWTHHOIO
Ta NPUIIOMHUME OaTbKaMU BUHUKA€E I€BHUU
3B’SI30K K IOPUIUIHOTO (3yMOBJIEHUN CYKYII-
HicTIO paB Ta 000B’SI3KiB, 110 BUHUKAIOTH SIK
Ha 1iJICTaBi IPaBOBUX HOPM, TaK i JIOrOBipHUX
TIOJIOKEHb ), TaK i (hakTIHOTO XapakTepy (Mpu-
MOMHa UTHHA MOEAHYETHCS 3 {HIMNMU YjIeHa-
MU ciM’i TpUITOMHUX GATHKiB, B pe3yJIbTaTi 4OTO
MiXX HUMM BUHUKAIOTHh BiIHOCHHU (haKTUYHOTO
XapakTepy, 10 3HaXO/SAThCS 32 MeKaMy BIJIUBY
nopwm 1. 20—1 CK Yxpainu uu noJyioskenb J10ro-
BOpY i 6a3yi0ThCsT HA 3araIbHOBU3HAHUX MTPUH-
LIUATIaX JIIO/ICBKOTO CIIIJIKYBAHHS ).

[Ilomo Takoi o3Haku ciM'i, K CHiJIbHICTH
MIPOXKUBAHHS, MOOYTY, B3AEMHICTD TIPaB, TO 3a
BiZICYTHOCTI Takol O3HAaKU Yy JOCJIKYyBaHUX
HaMU TIPaBOBiJHOCMHAX HEMOXKJINBO TOBOPUTH
TIPO CTBOPEHHS MPUHOMHOI ciM’{ SIK TaKoi, ajizke
NpUiiOMHA AUTUHA 0GOB’SI3KOBO TIOBUHHA [IPO-
JKUBATH Ta BUXOBYBATHCD 1IOPYY i3 IPUITOMHM-
mu OaTbkamu. Bimmosizno, I Mexxka Mix 3aco-
Gamu iCHyBaHHs, 10 HaJEXKaTb MPUIOMHIM
6aTbKaM Ta MPUHOMHUM JiTSIM, BiZICYTHS, ajiKe
KOIITH, 0 BUIIAYYIOTHCSI, HANPUKJIAMI, TPHU-
WOMHIN AWTUHI-CUPOTi, TOBUHHI BUTpavyaTUCS
MPUIOMHUME GaTbKAMU PO3YMHO i pallioHab-
HO Ha 6J1aro ciM'i.

I, wmapemrri, Buxonsum i3 3akpinieHoro
y 4. 4 c1. 3 CK Ykpainu monoxeHHs, mo cim’s
CTBOPIOETbCSI He JIMIIEe Ha miacTaBi 1oy,
KPOBHOTO CIIOPiJTHEHHSI, yCUHOBJICHHS, a TAKOX
i Ha iHIKX miicTaBax, He 3a00POHEHIX 3aKOHOM
i Takux, 110 He cynepevyaTh MOPATHHIIM 3acaziaM
CYCIJIBCTBA, MOYKEMO CTBEP/KYBaTH, L0 iHCTU-
TYT TIPUAOMHOI ciM’i CIIPSIMOBAHUIT HA BUHUK-
HEHHS CiIMEHHUX BiTHOCWH MiXX TPUIOMHUMHI
6aTbKaMM Ta NPUHOMHOIO AUTHHOIO X04a 6 Ha
MEeBHUI IPOMIKOK Yacy (/10 OCATHEHHS TUTH-
HOIO TIOBHOJIITTS, IO € HACTiTKOM TIPUTTMHEHHS
Zii TOTOBOPY PO BJAIITYBAHHS /[iT€ll HA BUXO-
BaHHS Ta CIiJbHE TPOKUBAHHS Y NPUIOMHIN
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cim’i). IlincymoByioun, MoKeMO 3a3HAUNUTH, IO
MPUHOMHII ciM’i TpUTaMaHHi sIK 3arajibHi 03Ha-
kU ciM’i, Tak i inAUBiLyanbHi 03HAKH, 11O 103BO-
JISTIOTh BiIMEXKYyBaTH IIe TPABOBUH iHCTUTYT
BiJl TaKMX CYMi’KHUX iHCTUTYTIB, 4K IaTPOHAT,
YCUHOBJIEHHS TOIIO.

Kpim CK VYxpainu, HOpMATHBHO-IIPABO-
BOMY peryJIIOBaHHIO BiIHOCUH 3 BJIAIITYBaHHS
niTel-cupir i mitei, no36aBieHnx 6aTbKiBCHKO-
TO TIKJTyBaHHS, B MPUHOMHY CiM’I0 ITpUCBsYe-
HO CIIelliaJibHi TOJIOKEHHST 3aKOHIB YKpaiHnu
«IIpo OCHOBU COTIAIBHOTO 3aXUCTY GE3OMHUX
rpoMa/isit i Ge3npuTyIbHUX AiTeill», «[Ipo opra-
HU i cay:k6u y crpaBax AiTell Ta CrelfiagbHi
yCTaHOBM I [iTeii», «IIpo oxopony nurtun-
CTBay, B IKUX JI0 KaTeropii iTel-cupit Ta aiteit,
nosbapyeHnx 6GaThKiBCHKOTO MiKJyBaHHS, BiJ-
HeceHo aiTel, equHuil abo ob6uaBa i3 GaTbKiB
SIKOI: TTOMEPJIN, HeBioMi, mo36aBIeHi 6aTbKiB-
CbKUX IIPaB, BU3HAHi B CY/IOBOMY IIOPS/IKY Helli-
€3MaTHIMHU, 6e3BiCHO BiICYTHIMH Y1 OTOJIOIIEH]
IIOMEPJIMMU; JAJIU 3TOLY Ha YCUHOBJICHHS; [TOHAL
IiCTh MiCAILIB HE IPOKUBAIOTh PA30M i3 AUTHU-
HOIO Ta 6€3 TIOBasKHUX MIPUYMHY He GepyTh ydac-
Ti B Il BUXOBaHHi Ta yTpUMaHHi, He BUABIAIOTDH
IIOJI0 IUTUHU OGAaThKIBCHKOI yBaru Ta TypOOTH.

Kpim Toro, na migzakoHHOMYy HOPMaTHUBHO-
NIPaBOBOMY DiBHI JOCTi/KyBaHi IpaBOBiAHO-
CHUHU PeryJIoloThcsl BullleHaBeqeHolo Ilocra-
HoBolo KaGinery Minictpis Ykpainu <«IIpo
3aTBep/pkeHHs [lonokeHHsT Tpo TpHIlOMHY
ciM'to» Bim 26 kBiTHst 2002 p. Ne 565, e oot
JIETAIBHO BiI0OpakeHo cpoby PO3KPUTH TTOPSI-
JIOK YTBOPEHH:I IPUITOMHOI ¢iM'], BIAIITyBaHHS
TYZM JiTel, IPaBOBUI CTaTyC IPUHOMHUX OaTh-
KiB, MarepiaibHe 3a0e3leyeHHsT NPUHOMHOI
ciM'l Ta 3aKpilvieHO NMPUMIPHUI JOTOBIp PO
BJIALIITYBAaHHA JiTell Ha BUXOBAaHHA Ta CIIiJIbHE
TIPOKMBAHHS Y TPUHOMHIH cimM'i.

BucHoBKHU

AHaJi3 1oJioKeHb i€l TOCTAHOBY CBi[YNTH
PO JIOIIJIbHICTh KOPUTYBAHHSI PO3POOIEHUX
Ta 3akpimrenux y 2002 p. ii mosokeHp MIISTXOM
BPaxXyBaHH:A CBITOBOI NPAKTUKU IIOJ0 MOXKJIU-
BocTi Kiacudikarlii mpuitoMHuX cimell 3a Kpu-
TEePiEM CTPOKOBOCTI iX YTBOPEHH:, & CaMe Ha:

1) KOpPOTKOCTPOKOBi mHpuitoMHi CciMT —
JIUTHHA T1EPEIa€TbCs Ha KOPOTKUI MPOMIXKOK
vacy (mo 12 micariB) Ha mepiof BUpitIeHHs pisi-
HOIO CiM'€10 HAsIBHUX OCOOUCTUX UM COLIA/IbHO-
mo6yToBuX mpobsieM abo K Ha mepiox 3aBep-
[IEHHS TIPOLEAYPU YCUHOBJIEHHS OJU3bKUMU
pOAMYAMU 3 METOI0 YHUKHEHHS TPaBMYBaHHS
[CUXiKU JUTHHH, 1[0 MOXKe OyTH MOB'SI3aHO
3 IOMIlleHHAM Ii B IIKOJIY-iHTepHAT;

2) 1OBrocTpokoBi mpuitomHi ciMi — Kia-
CUYHUI MPUKJIAJ] TPUHOMHOI ciM’{, BUBHAYEHWI
1. 20-1 CK Ykpainu, Koau AWNTHUHA Tepena-
€TbCS HA BUXOBAHHS Ta YTPUMAHHS 3 MOMEHTY
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BUHMKHEHHS Takoi HeoOXiZHOCTI 10 JOCATHEeH-
H$1 HEIO TTIOBHOJIITTS;

3) mpuitomui cim’i-nipodecionanmu — mpu-
HoMHI 6aThKK IIPOMILIM BiIIIOBiZAHE HaBYaH-
HS Ta BOJIOAIIOTH TPOodeciitHUMU HaBUKAMHU
BUXOBAHHS TAa yTPUMaHHs JiTell 3 HisuIHUMEI
BaJaMu PO3BUTKY, 3 MpobjeMaMu y MOBEe/iHIL,
niTei-iHBaiiB TOIIIO.

IlincymoBy1oun,  JIOLiIBHO — MiATpUMATH
3aKOHOZIABI B TIPOBE/IEHIll Y BCiX HOpMaTHUB-
HO-IIPAaBOBUX aKTaX, L0 CTOCYIOTHbCSI BPErYJIIO-
BaHHA BiJHOCUH 3i BJIAIITYBaHHS AiTel-cupiT
Ta JiTeil, mo3baBieHUX 6GATHbKIiBCHKOTrO KTy~
BaHHS, OJTHO3HAYHIN MO3UIIil, 32 SKOIO TIepe/laH-
HS fiTeil, ki 3aaumuancs 6e3 6aTbKiBCbKOTO
MKJIyBaHHSA, B Pi3HOrO POAY BUXOBHI JAUTAYI
3aKJIQM € JOLIJIbHUM JIMIIE 32 YMOBU IIOBHOI
HEMOJKJIMBOCTI  3a0e3leueHHss iX ciMeilHuM
BUXOBaHHAM MLIJISAXOM YCUHOBJIEHHS GaTbKaMu
a0o K TepeJaHHsIM HA BUXOBAHHS y NPUHOMHI
cimM’i. Ha 0CHOBI 11bOTO MOJKEMO 3pOOUTH BUCHO-
BOK IIPO JOILIJIBHICTh Y pasi BiaMOBHM GaTbKiB
Bijl BUXOBaHHSI CBOIX JiiTell a0 5K HEHAJIEKHO-
ro BMKOHAaHHS TaKuUX OOOB'SI3KIB IepesaHHs
MUTUHN Ha BUXOBAaHHS Yy TaKiil MMOCJiOBHOCTI:
1) 1o poauyiB 6aTbKiB AUTUHM; 2) HA YCUHOB-
Jenns 3) y npuiioMuy ciM’io; 4) 10 crieriabHol
YCTaHOBH.

Cmmcok BUKOPHUCTAHUX /IPKEpeJL:

1. Topureres B. M. Crioco0b1 n OpraHu3ai[ioHHbIe
(hOpMBI TIPABOBOTO PETryJINPOBAHUS B COI[MAHCTH-
yeckoM obmiecte. Mocksa: FOpuauueckas jiurepa-
Typa, 1982. C. 19.

2. Morpi6uuit C. O. MexaHisM Ta TPHHIUIN
peryJloBaHHsa JOrOBIpHUX BIiJHOCUH Y LUBIIBHOMY
npasi YKpaiHu : auc. ... TokT. fopu. Hayk: 12.00.03.

Kuis: KuiBcbkuil nanjonanpnuil ynisepcurer imeni
Tapaca [lleBuenka, 2009. C. 18.

3. Tpunsik A. B. Oco6aiBOCTi 10TOBIPHOTO pery-
JIOBAHHS IMIPUBATHOIPABOBUX BiftHOCUH. [Ipugamme
npaeso i nionpuemHuymeo : 36ipHUK HAYKOBKX TIPAIlb.
2018. Bum. 18 / penxoa.: Kpymuan O. I. (tos. pen.)
ta in. Kuis: HaykoBo-gocsianuii inctuTyT npuBatHo-
ro npasa i mianpuemuunrea HanionanpHoi akazemii
npaBoBUX Hayk Ykpainy, 2018. C. 121.

4. AnexceeB C. C. Teopus mpaBa. Mocksa
Bek, 1993. C. 145.

5. dpoupkmii B. JI. IliHHi mamepu B MexaHi3mi
MPaBOBOTO PETYJII0BAHHS MallHOBUX BiTHOCHH (OCHO-
BU iHCTpYMeHTaIbHOI KoHIenil) : MoHorpadis. Xap-
kiB: IIpaso, 2006. C. 245.

6. Ilneniok M., Kocrpy6a A. FOpuanuni daxru
B JIOKTPUHI IIPUBATHOTO IIpaBa YKpaiHW : MOHO-
rpadis. Kuis: HaykoBo-mocaignuii iHCTUTYT npu-
BaTHOTO IIpaBa i IiJIPUEMHULTBA iMEHi akaJeMika
@. T. Bypuaka HAIIpH Ykpainu, 2018. C. 54.

7. Kocrpy6a A. B. IOpuanuni axru B Mexaizmi
MPaBONPUITHHEHHS ITUBITbHUX BiIHOCUH : MOHOTpa-
¢is. Kuis: In [Ope, 2014. C. 83.

8. Cunery6os O. B. 3piiicHenHst 0co6ucTUX
HeMalHOBYX IIPaB MAJIOJIi THiX Ta HEIOBHOJITHIX 0Ci6 :
monorpadis. Xapkis : 3omota mus, 2015. C. 308.

9. Tpunsik A. B. JTorosipti 3060B’sI3aHHST 3 BUKO-
HaHHs1 POOIT y IUBIILHOMY TIpaBi YKpaitu : aBroped.
IHC. ... ToKT. fopuz. Hayk: 12.00.03. Kuis: HAI npu-
BatHoOro npasa i mianpuemunnrsa HAIIpH Ykpainn,
2013. C. 10.

10. Bopucona B. 1. HacraBuunrso — oxua 3 hopm
COIiasIbHOI Ta TICUXOJIOTIYHOI afanTarii AiTei-cupiT
i nmirteit, mo36aBjaeHUM OATHKIBCHKOTO IIKJIyBaHHSI,
JI0 CAMOCTIHHOTO KUTTS. Akmyaivii npobremu npu-
samnoeo npasa : Matepiann XVII nayk.-npaxT. KoHd.,
npucBsgy. 97-i piunuii 3 AHA HAPOK. A-pa OPUL.
Hayk, 1pod., wi.-kop. AH YPCP B.II. Macnosa (Xap-
KkiB, 22 mot. 2019 p.). Xapkis : IIpaso, 2019. C. 16.

Cmamust nocesiuena ucciedo8aHuIo 6oNPOCos, CEA3AHHBIX ¢ 3AKOHOOAMEILHIM PE2YIUPOBAHUEM OMHO-
WeHutl, 603HUKAIOWUX NPU YCMPOLicmee Oemei-Cupom u demeil, TUUEHHbIX POOUMETLCKOL ONEKU, 8 NPUEM-
HYI0 CeMbIO. AKUEeHMUPYemcst 6HUManue, 4o npagosoe Pezyiuposanie Ommowenutl no ycmpoticmey demetl
6 NPUEMHYIO CeMbIO 3AKIIOUACTCsL 6 8030eticmauu CyboeKma npasosozo Pezyiuposanus Ha MaKue omHoue-
HUsL NYMeM YCMAHOBLEHUS NPABOBIX HOPM UL 002080PHBIX NOL0NCeHU. Boidenenvl xapaxmepivie npusia-
KU Npasosozo pezyauposanus smux omuouenuii. O60CHO8ANA CBOUCMBEHHOCb 0CSMENbHOCTNU NPUCMHDIX
podumenei npusnaxa npogeccuonamusma. Hoduepxnyma ceoticmeennocmy npasosoMy pezyiuposaniio
OMMOWEHULL NO YCMPOTICMBY Oemell 8 NPUEMHYIO CeMbI0 NYOIUUHO-NPABOB0Z0 U UACTIHONPABOBOZO HANPAG-
aenuil. IIpednosceno usmenumo nonoxcenus cm. 256-1 CK Yxpaunot u xaaccuguuuposamo npuemmoie cemvu
10 8PEMEHHOMY KDUMEPUIO UX 06PA30BAHUS.

KioueBble ci10Ba: MpaBoBoe PeryupoBaHie, HOPMaTUBHO-IIPABOBOIT aKT, IPUEMHBbII peGeHOK, IPUeMHbIe
poauTeENH, Tiepe/lada B IPUEMHYIO CEMbIO, IETU-CUPOTDIL, I€TH, IUIIIECHHDIC pOHHTeJIbCKOﬁ OIIEKH, BOCIINTATEJIbHbIE
JIETCKUE YUPEKACHUS.

The article is devoted to the study of issues related to the legislative regulation of relations that arise when
arranging orphans and children deprived of parental care in foster families. It is emphasized that the legal
regulation of relations with the placement oi,f children in foster families is the influence of the subject of legal
regulation on such relationships by establishing legal norms or contractual provisions. The characteristic fea-
tures of legal regulation of these relations are singled out. The peculiarity of the activity of foster parents is
substantiated by signs of professionalism. The peculiarity of legal regulation of relations with the placement
of children in the /%ster Jamily of public-law and private-law directions is emphasized. It is proposed to edit
the provisions of Art. 256-1 of the Family Code of Ukraine and classify foster families according to the crite-
rion of the term of their education.

Key words: legal regulation, normative-legal act, foster child, foster parents, placement in foster family,
orphans, children deprived of parental care, educational institutions.
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3006yeau Kagedpu uuesiIbH020 NPasa ma npouecy
Xapriscvkozo Hayionanwiozo yHisepcumemy sHympiwmix cnpas

TOBAPUCTBO 3 ObME;REHOIO
BIAITIOBIJAJIBHICTIO
AR MNIAIIPUEMHUIIBRE TOBAPUCTBO

Cmamms npucesiiena anatiy mosapucmed 3 00MeNeHo 8iON0I0AILHICIO K YUACHUKA UUBLIGHUX
gidHoCUI Ma 1020 03HAK K NIONPUEMHULBKO0Z0 mosapucmea. Hessaxcarouu na me, wo cneyianvie 3axoHo-
0ascmeo He Micmumy 03HaK MAKoi 10pUoUUHOi 0COOU, iX MOJNCHA BUSHAUUMU Yepe3 Kpumepii, 3aKpinieni y
3axoni Yxpainu «IIpo mosapucmea 3 obmexcerorn ma 0o0amxo6oio 6i0nosioarvricmios. 3eaxcaruu na me,
wo 6 Ykpaini mosapucmeo 3 006MeNcenoio 8ionosioanvHicmio 6UsHAEMoCs NiONPUEMHUUDKUM MOBAPUCTIBOM,
11020 03naKu ma Kpumepii gionecenns 0o 6i0noeionoi kamezopii nompebyromy doonpauosaNHs, Y 36’ A3KY
3 UUM 3ANPONOHOBAHO O3HAKU, WO 0036805Mb XAPAKMEPUIYBAMU 1020 SK NIONPUEMHUYDKE MOBAPUCTNEO A
giomedcysamu 6i0 IHUX OP2aAHI3AUITIHO-NPABOBUX POPM Y PAMKAX 8i0N06IOHOT Kiacudixauitinoi zpynu.

Kimo4oBi ci10Ba: TOBApHCTBO 3 0GMEKEHOIO Bi/IMOBITAIBHICTIO, MiANPHEMHHUIIBKE TOBAPUCTBO, IOPUINIHA

0co6a, MiAMPUEMHHUIIBKA JIisTbHICTD, OpraHizaniiiHo-mpaBosa hopma.

ITocranoBka mnpoGaemu. Pedopmysan-
HSI eKOHOMIKHM YKpaiHW HalpsMy IIOB'SI3aHe 3
MOSIBOIO HOBUX OpraHizaiiitHo-mpaBoBux Gopm
TOPUANYIHUX 0Ci6, 0 BUKJIITKAIO HEOOXiHICTD
PO3POOKH Ta IPUAHSITTS CIEIaTbHOTO 3aKOHO-
JIABCTBA, sike O BU3HAYAJIO IIPABOBE CTAHOBUILE
TaKUX OpraHi3aIliii Ta mMpaBoBi 3acaan iX CTBO-
penns i aignpnocti. Ilo3uTuBHUM 3pyIIeHHAM
Yy KOHTEeKCTi €eBpoiHTerpaiii Ykpainu crajio
npuiHATTS 3akoHy Ykpainu «IIpo ToBapucTsa
3 OOMEKEHOI0 Ta JOMATKOBOIO BiOBigab-
HicTIO», 4KUII BpaxyBaB TEeHJIEHIlii PO3BUTKY
BiAmoBizHOT opranisamiiino-mpaBoBoi (popmu
OPUAMYHOI 0cOOU Ta CydacHUH CTaH IIPaBo-
3actocyBanns B Ykpaiui. Cuin 3ayBaskuTu, 1o
HU3Ka IIUTaHb, IOB’I3aHNX 31 3’CyBaHHAM CyT-
HOCTi TOBapHCTBa 3 OOMEKEHOK BiANOBiAAIb-
uictio (mani — TOB) sk nianpueMHUIBKOTO
TOBaPUCTBA 3AJINIIANINCA HEBUPillIEHNMHU.

Mertolo cTaTTi € XapaKTepPUCTHKA TOBAPUCTBA
3 0OMeKEHOIO BifMOBIAAIBHICTIO SIK TIi/TIPH-
€MHUIBKOTO TOBAPUCTBA.

Buxiaang ocHoBHOro Marepiamy. €amHOTO
niaxoxy 0 po3yMminHs npupoaun TOB Hemae,
OTO TIOHATTS YiTKO He copMyIboBaHe. 3aK0-
HOZABCTBO ~0araTbOX €BPOIEHCHKUX  KpaiH
CBiTYUTH IIPO BU3HAHHSA (HEBU3HAHHS) HUMU
KOHCTPYKINi BiAMOBIAHOT OPUANYHOI 0COOH.
Tak, mHanpukiaz, 3akonogasctBo Mpaniii, Ita-
qii, Himeuunmau Ta ABCTpii BU3HA€ iCHyBaHHS
TOB, nmaromicts y Hinepsianmax, Bigmosimna
opraHizalliifHo-mpaBoBa ¢GopMa He OTpHUMaja
3aKoHO/IaBYOr0 3akpimienus. Bognouac TOB
y Benbrii Bigmosizae nmpuBatHe TOBapuCTBO 3
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0o0MesKeHOI0 BifnoBigambHicTIo, y JItokceMOyp-
31 — KOMITaHis 3 00MEKEHOIO BiIIIOBiaIbHICTIO,
a B aHIJIO-aMePUKAaHCbKOMY IIpaBi — IIpMBaTHa
KOMIIaHiA 1 3akpuTa Koproparis.

Opnak ui [uBinbHuii Komexkc YxkpaiHu
(mani — K VYkpainwm), ni 3akon Yxkpainu
«IIpo ToBapucTBa 3 OOMEKEHOI Ta JOAATKO-
BOIO BiJIIOBiQ/IbHICTIO» HE MiCTATbH Jierajb-
HOTO BU3HAUEeHHS BIiJAINOBIZHOI oOpraHisa-
MiHO-TIPaBOBOI  (hOPMU  IOPUANIHOI  0COOM.
Harowmicts, Bigmosizao xo 4. 3 ct. 80 T'ocmo-
napcbkoro kozekcy Ykpainu (nani — 'K Ykpa-
ian), TOB — 11e rocnozapcbke TOBAPUCTBO, IO
Ma€ CTaTyTHMI KamiTas, NOJieHuil Ha 4acT-
KU, PO3Mip SKHUX BU3HAUAETHCS YCTAaHOBUMMU
JOKYMEHTaMHU, i Hece Bi/ITOBiJaJIbHICTh 3a CBO-
iMu 3000B’SI3aHHSIMU TiJIBKU CBOIM MAaiiHOM.
Y KoHTeKcTi mucKycii mpo MoIiabHiCTh/Hemo-
ninpHicTh icHyBanHg ['K Yxpainn y Tomy umcai
SIK PeryJisiTopa NOpsIIKY CTBOPEHHS, (DyHKILiO-
HYBaHHS Ta NPUIUHEHHS HiAIPUEMHUIBKUX
TOBApUCTB BWHUKAIOTh MHUTaHHS: 1) Ak Tomi
posymitu TOB, skmo 6yne BigMiHeHO it0
1[bOTO HOPMATUBHOTO aKTa; 2) YN JIOCUTh HOPM
3akony Ykpainu <«IIpo toBapucrsa 3 obme-
JKEHOI0 Ta JI0JIJaTKOBOIO BiAIIOBiZaJbHICTIO»
IUJIST PO3YMIiHHS JOCTiKyBaHOi opraHizariii-
HO-TIPaBoBoOi (popmu ropuAMYHOi 0cobu; 3) un
BapTO B3araji BiJ[MOBUTHCS BijJl BUKOPUCTaH-
us kouctpykiii TOB na xopucth mpuBaTHOTO
aKI[iOHEPHOTO TOBapUCTBa (SIK 1€ 3p06JIEHO B
OKPEMHX IPaBOINOPSKAX). 3 ypaxXyBaHHSIM
toro, mo TOB orpumanu B ekoHOMiuHil che-
pi Yxpainu 3HauHe MOMWPEHHS, HABPAL YU €
norpeba y BiIMOBI Bij 11i€i opranizaiii.

© B. Kynakos, 2019
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Buxomsum 3 mosnoxenb 3akoHy YKpaiHU
«ITpo ToBapucTBa 3 OOMEKEHOW Ta JIOJATKO-
BOIO BiJIOBiZAIbHICTIO», MOKHA 3POOUTH JIBa
BUCHOBKU: 1) 3akoHO/aBellb YKpaiHU MITYYHO
BIIMOBUBCST BiJl <«HarpoOMaJ[)KEHOTO» 3aKpi-
ienns susnavenns TOB, ockinbku itoro Tiry-
Mavennd € B 'K Ykpainm; 2) moxaa mpoBecTn
neBHy napasesb i3 IIK Ykpainu mono BusHa-
YEHHSI TOHSTTSI <IOPHIMYHA 0coba», Jie O3Ha-
KM 1€l KOHCTPYKII MICTATbCA HE B OJHOMY
JIETAJIbHOMY BU3HAU€HHi, @ B KOHKPETHHUX CTaT-
TaX 1poro Kozekcy.

Y 3axonozaBcTBi YKpaiHu Bci O3HaKH
TOB suatinum cBoe BigoOpaxenus. Tak, 3a
crarTsiMu 3akony Yxkpaiuu «IIpo ToBapucrsa
3 0OMEKEHOI0 Ta JOJATKOBOIO BiAMOBIIaIb-
HicTIO>: 1) SKIIO TOBApUCTBO CTBOPIOETHCS
KizbkoMa ocobamm, Taki ocobu y pasi Heob-
XiZIHOCTI BU3HAYEHHSA B3AEMOBIZHOCUH MixX
HUMH TI0/I0 CTBOPEHHS TOBApUCTBA MOXKYThb
YKJIACTH JIOTOBip IIPO CTBOPEHHS TOBAPUCTBA
B TICchbMOBit popmi (4. 2 cT. 10), M0 cBiqunTH
po moxcausicmo cmeopenns TOB ax oouieio,
max i Oexinvkoma ocobamu; 2) posMmip cra-
TYTHOTO KalliTaJly TOBapuUCTBa CKJIAJAETHCS 3
HOMiHaJILHOT BAPTOCTi 4acTOK HOTO y4acHUKIB
(4. 1 cr. 12), MO cBiAYUTH NPO nOdin cma-
mymHozo Kanimany Ha wacmku; 3) y4aCHUKN
TOBApUCTBA, SIKi He MOBHICTIO BHECJW BKJA/H,
HeCyTb COJiJlapHy BiJIIOBifla/ibHICTh 3a HOTO
3000B'I3aHHSAME Yy MeKax BapTOCTi HeBHe-
CeHOI YaCTUHU BKJaAy KOXXHOTO 3 yYaCHUKIB
(ct. 2), TO6TO Yuacuuxu ue 6ionosioaiomo 3a
30006’ A3AHHAMU TNOBAPUCTEA.

PosButok B YkpaiHi puHKOBHUX BiJITHOCHH Ta
I0Th HOBOTO BUPIIIEHHS AESIKUX ACIEKTiB IIpa-
BoBoro crarycy TOB sk omHOro 3 yyacHUKiB
[UBIIbHUX TPABOBIAHOCHH — IOPUAMYHOT 0COOM.

Heo06xigHo 3ayBakuTu, 110 LUBiJIbHE
3aKOHOAABCTBO OINIBIIOCTI 3axiAHNX Kpain abo
B3araji He Ja€ BU3HAYEHHSI I0PUIUYHOI 0CO0H,
a60 0OMeKYEThCS JInIle Hall3araJbHIIIMMU Ta
HAJI3BUYAIHO KOPOTKUMHU (HOPMYJIIOBAHHS-
mu. [IK Yxpainu takox He MicTUTh Jeraib-
HOTrO BU3HA4YEHHs 0pUAMIHOi ocobu. CrarTs
80 mporo Kozekcy suiiie BKasye, M0 I0pUInd-
HOI0 0c060I0 € OpraHisallist, CTBOpeHa i 3apee-
CTPOBaHAy BCTAHOBJIEHOMY 3aKOHOM TIOPSIIKY.
[usinicTnyHa Hayka Ha JOCTAaTHbOMY PiBHIi
HallpaloBaa IiIXo/1 10 BU3HAYEHHS O3HAK
IOPUANYHOT 0COOU, TKUMU €: a) opranisariitHa
€/IHiCTh; 6) BUCTYII Y IUBLIbHOMY 060POTI Bij
CBOTO i MeHi; B) HasABHICTb BiJIOKPEMJIEHOTO
MaifHa; T) 3AaTHICTh HECTU CAMOCTiHHY Maii-
HOBY Bianosinasnbuicts [1, ¢. 133-136]. Ilpu
1[bOMY, HE3Ba)KAl0YH Ha BiJICYTHICTD Yy JIeTaJb-
HOMY BHM3HAuYeHHi IOPUAMYHOI 0cOOM O3HAK,
110 3aBXK/U CYIPOBOJIKYBaJIU HOr0 Xapakre-
PUCTHUKY, BOHU He BTPATUJIN CBOTO 3HAYCHHS.

IHmri o3naku, ki MiCTSITBCSI B 3aKOHOIaB-
CTBi, € JOIOMIKHOI0O KOHCTAHTOIO i1 BU3HAa-
YeHHsS HeOOXIJIHUX MePEyMOB CTBOPEHHSI TOTO
4K {HIIOro Pi3HOBUAY OPUAMYHOI ocobu. Tax,
3a3HayeHo, 110 MOPs 3 OCHOBHUMU O3HAaKaMH,
6e3 saxux TOB gk opranisailist He MOKe BOJIOJI-
TH [IPABaMU IOPUIUYHOT 0COOH, CJTiji BKazyBaTu
Ha TaKi O3HaKU, 4K: iep;KaBHa PeecTpaLisa 10pu-
maHoi ocobm [2, c. 71; 3, c. 28—29], HamexxHA
ii opranizamiiino-mpaBsoBa dopma [4, c. 55, 57],
BJIaCHE Micile3Haxo/KeHHs [5, ¢. 196], HasB-
HiCTh caMOCTiHUX iHTepeciB i Boii, gki He
36iraioTbCst 3 iHTEpecaMu i BOJIEIO YYACHUKIB
(usteniB) abo ii kepiBHUKIB [6, c. 18].

Orxe, MOXKHA TiICYyMyBaTy, 10: a) IIUBiJIb-
HE 3aKOHO/IAaBCTBO MICTUTh YiTKWMU IepesIik
060B’sI3KOBUX O3HAK COIIiaJIbHOTO YTBOPEHHST, 32
HAsSIBHOCTI SIKUX BOHO HaOyBA€E MPaB I0PUIMIHOT
0Co0M SIK CaMOCTIHOTO yYaCcHUKa IUBiIbHOTO
obopory; 6) ockinbku TOB € oanieio 3 opra-
HizawiiiHO-11paBoBUX (HOPM IOPUAMYHOI 0COOH,
BiANOBiIHOMY BHAY Oprasisauii npuraMaHHi
Bci ii 03HAKU; B) PO3BUTOK 3aKOHOJABCTBA Ta
€BpOiHTerpartist YKpaiHu 3yMOBJIIOIOTH MOTPeOy
Y HOBOMY IOTJIAZL fIK HA CYTHICTb IOPUAMYHOI
0cobu, Tak i Ha KOJIO O3HAK, SIKi Z01IOMaraioTh
BUOKPEMUTH il cepel iHIUX YYaCHUKIB IIUBiJIb-
HOTO 060pOTY, V 3B'SI3KY 3 UMM 3'SIBISIIOTHCS
Ta OTPUMYIOTh OOIPYHTYBAHHS IIIXOMU OO
BU/IIJIEHHST iHIMX O3HAaK opraHizarii (sxi He
3aBXK/M BapTO OesaleIsauiiiHo miATpuMyBaTH).

K Yxpainu (ct. 84) nmpsiMo 3aKpiIuiioe, 1o
TOBApUCTBA, SKi 3/{IICHIOIOTH TiAMTPUEMHUIBKY
HisUIBHICTD 3 METOW OJIePKaHHs IPUOYTKY Ta
HACTYIIHOTO MOTO PO3IOAINLY MisK yJyacHHMKaMU,
MOJKYTh OyTH CTBOpEHi JmIie siIk BUPOOHMYI
KoomnepartuBu ab0 TOCHOAAPCHKI TOBApUCTBA,
y Tomy uucsi TOB. Buxozsuu 3 11boro, B paMkax
3’acysanus npobaemaruku TOB sk mignpuem-
HUIIBKOTO TOBAPUCTBA aKTYaJTbHUMU € TUTAHHS:
1) metu pismapaocti TOB sk nignpueMuuiibko-
r0 TOBapHMCTBa Ta 2) MPaBocy(’€KTHOCTI BimO-
Bi/IHOT IOPUANYHOT 0COOM.

Tak, u. 2 ct. 83 IIK Ykpaiunu MicTuTh 1oJio-
SKeHHS PO MOJIN BCiX TOBAPUCTB SIK IOPUIANY-
HUX 0Ci6 Ha MiANPUEMHUIIBKI Ta HEIiANPUEM-
HUIbKI, TOOTO 3aKOHOZABEI[b BUKOPUCTOBYE
IUXOTOMIUYHMH IAXiZ, BUKJIOYAIOYM aBTOMa-
TUYHO MOKJIUBICTDH BUAiIEHHS 6y/:[b—ﬁK0'1' iHIIO1
rpylnu opraHisailiil 3a BiZIIOBiAHMM KpUTEpieM
noziny. 3Bificu, OTpUMaHHs IPUOYTKY SIK OCHO-
BHa MeTa gisinbHOCTi TOB € oxHi€0 3 0cHOBOIIO-
JIO)KHMX O3HAK MiZATIPUEMHUIIBKOTO TOBAPUCTBA.

ITpwu 1bomy oTpuManmst mpubyTKy aast TOB
€ OCHOBHOIO METOIO, OCKIJIbKU 3aKOHOAABCTBO
He 3a00DOHSIE HEMiIIPUEMHUIIBKUM TOBapHU-
CTBaM TaKOX OTPUMYBATH MPUOYTOK, aje Taka
NisIIbHICTD Ma€ 6ym He OCHOBHOIO, a JIPyTOPsL-
noto (cr. 85 IIK Ykpaiuu). Bunukae nuranss:
y 4OMY CYTHiCTh HPUOYTKY MiZANPUEMHUI[b-
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KOTO Ta HeIiJIPUEMHHUIIBKOIO TOBAapHCTBA?
¥ yomy crienudpixa fioro Buxopucransa? Ha me
IUTaHHS CJIiJ BiIIOBiCTU BUXOJASYM 3 I10JIO-
skeHb cT. 84 UK Yxpainu, me BKazyeTbcs, M0
y IANPUEMHUIBKUX TOBAPUCTBaX IMPUOYTOK
y MOJAJIBIIOMY PO3NOAIISETCSA MiX iX yvac-
Hukamu. [I[pore BUMOTH PO PO3MOJILI MpUOyT-
Ky y HEIiJMPUEMHUIIBKUX TOBAPUCTBAX CT. 86
IIK Ykpainu e mictutb. To6ro IIK Ykpainu
YiTKO BU3HAuYa€ JKepPeso OTPUMaHHS TaKOro
npuOYTKY — MiAIPHEMHHIBKA AiSTBHICTD'.

3nilicHeHHsT THANPUEMHUIITBA OB SI3aHO
3 mpaBocy6’ektrictio TOB. IluBisbHe 3aKo-
HO/IAaBCTBO BUXOJAUTH 3 TIPUHIUITY 3arajbHOI
paBo3aaTHOCTI IopuanuHoi ocobu (ct. 91 IIK
Yxpainn). Pazom i3 TuM 3akoHOmaBIIEM BCTa-
HOBJIEHO, 110 OKPeMi BUU [isIbHOCTI, Iepesiik
SIKUX 3aKpillIIOEThCS B HOPMATUBHO-IIPAaBOBUX
aKTax, opuarnYHa ocoba MOXKe 3JiliCHIoBATH
Jiiie Ha mifcrasi Jinensii. To6To akTyamisy-
€TbCA NUTAHHS Ji€3/1aTHOCT] IOPUAMYHOI OCO-
6w, xoua 4. 3 c1. 91 I[K Ykpainu BigHOCHTSD 11€
MUTAHHS 70 TPOOIEMATUKU MBIJIBHOI TIPaBo-
3IaTHOCTI?.

3BakMMO, IO OiNBIICTD OpraHizariitHo-
mpaBoBUX (opM, SAKi IPeTeHAYIOTh HAa CaMo-
CTilfHiCTb, JOBOJIi 4YacTO BU/iJIEHI MITY4YHO,
KOJIM HaclpaBi BiZACYTHI SABHI IMBIJIiCTUYHI
O3HAKH, SKi BILIMBaIK O Ha IIEBHY 0COOJIMBICTh
ab0 BUHSATKOBICTD iX cTaHOBMINA K Cy0'€KTiB
[IUBIJIBHOIO IIpaBa Ta MOKJIMBICTbH BUJIJIEHHS
B CaMOCTiliHy opraHizaiiiiHo-1ipaBoBy (Gopmy
[9, c. 128—-129]. Tax, no «inmux ¢opm, BcTa-
HOBJIEHUX 3aKOHOM», HAJIE)KATb, 30KpeMa, Iiji-
npuemMctia, nepenbadeni 'K Ykpainu. Cepex
IOPUIMYHUX 0Ci0, sIKi 32 CBOEIO IIPUPOJIOIO HAJle-
KaTh JI0 MATPUEMHUI[BKAX IOPUANYHUX OCiO
[IPUBATHOTO TIPaBa, CJIijl BKasaTu mepenbaueHi
ct. 63 'K Ykpainu xopriopaTuBHi Ta yHiTapHi
MIPUBATHI I/IIPUEMCTBA. 32 CBOEIO ITPABOBOIO
TIPUPOZIOI0 TIOHSITTS <«KOPIIOPATHBHE MiANpH-
€MCTBO» Ta <IIiJIIIPUEMHUIIBKE TOBApUCTBO»
HaKJIQJal0ThCSl OfIHE Ha OJ(He, Maro4u, IIpOoTe,
onny icrorny BiaminnicTs: 'K Ykpainu, Ha Biz-
miny Big ILK Ykpainu, Bu3nauae HeBUYEPIHiCTh
Mepestiky KOPIOPaTUBHUX IiAIPUEMCTB, ITiJ-
KPeCJIIOI0uH, 0 /10 HUX HAJIekKaTh TAKOXK «iHIIi
MATTPUEMCTBA, Y TOMY YMCJIi 3aCHOBaHi Ha IIpU-
BaTHii BJacHOCTI 71BOX abo GisbIiie ocib». [emio
CKJIAIHINIOIO € CUTYallis 3 yHITApHUMMU [IPUBAT-

! 3 mpuBO/Iy XapaKTePUCTUKN KATETOPii «Iimpu-
€MHMIIbKA JAiSJIbHICTb> Ta ii 03HAK Oi/IbII JeTaIbHO
nuB.: l'ocrofapcpke 1mpaBo YKpaiHU @ MiPYYHUK :
y 24. Y. 1. 2-re BUZ,, 3i 3MiH. Ta BUIp. XapKis : XapkKis.
HAIl. YH-T BHYTp. cripas, 2016. C. 10-13.

? Hanpukiaza, O. B. ApTUKYJIEHKO CTBEPIUKYE,
1O JIileH3YBaHHs, BCTAHOBJICHHS BUKJIOYHUX BUJIIB
JMUSJIBHOCT, iHINI YWMHHUKM MalOTb PO3TJIAAATUCS
SK BCTAHOBJICHH IIEBHUX MEXK i€3/1aTHOCTI, a He I1pa-
BO3IATHOCTI IOpUANYHOI ocobm [8, c. 10].
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HUMH T ATTPUEMCTBAMH, OCKIJIbKY iXHIHN cTaTyc
'K VYkpainu He BperyJibOBYE, a 3BEPHYTHCS
JI0 IHIIWX [PaBOBUX aKTIB HeMac MOXKJIUBOCTI,
TOMY III0 Taka oprauizaiiifHo-npaBoBa (opma
HE HAJIEKUTb 32 CBOEIO IIPAaBOBOIO IIPUPOJOIO
[0 JKOIHOI i3 opramizamiitHo-npaBoBuX ¢GopM
MiIPUEMHUIIBKAX TOBAPHUCTB, IepeabadueHnx
K Yxpainu. ¥ pesysibraTi cTBOpUIACS CUTY-
allis, 3a sIKOi yHiTapHe MiIPUEMCTBO (haKTUY-
HO BHUNAJIO 3i chepy IPaBOBOTO PEryJIOBAaHHS
HiIPUEMHUIIBKUX FOPUAUYHUX OCiO mpuBat-
noro npasa [10, c. 123]. Otxe, TOKTPUHAIBHOT
KOHIIENI[ii peryJyoBaHHsd MiAIPUEMHUIBKUAX
IOPUIMYHUX OCi6 IIPUBATHOIO IpaBa y 3arajib-
nux nopmax I[K ta 'K VYkpainum nemae, 1o
CIIPUYMHAE HEBIAMOBIHICTD HOPM CIIeIliaIbHUX
3aKOHO/IABUMX aKTiB IOJOKEHHAM IHCTUTYTY
IOPUANYHUX OCi.

[Motpi6Ho chopmyBaty Taki MpaBoBi Kpu-
Tepil, AKi 103BOJIATL BECTU MOBY PO MOJEJb
HiIIPUEMHUIIBKUX FOPUAUYHUX OCiO mpuBat-
HOTO TIpaBa K yHicikoBaHy kareropio. Camoi
03HAKH, TOB’SI3aHOI 3 METOI0 OTPUMAaHHS IPU-
6yTKy, He IOCUTh. Yci BKasaHi IOPUANYHI OCO-
6V TIPUBATHOTO TIpaBa CTBOPIOIOTHCS TLISTXOM
iHII[IaTUBHOTO BOJIEBUSABJIEHHS 3aCHOBHUKIB Ha
OCHOBi 006’€lHAHHSI iXHIX MalHOBUX BHECKIB —
Ma€eMo Ie O/INH i3 KBaslidiKylounx KpHUTepiiB,
SIKUU y TIO€[HAHHI i3 molepenHiM 3yMOBJIIOE
noTpeby 3'sICYBaHHSI MeXaHi3My YTBODEHHSI
MaiiHa MailGyTHBOI IOPUANYHOI 0coOU 3a paxy-
HOK BHecKiB 3acHoBHUKIB. Crenudika takoro
Mexanismy poskputa I. B. Criacu6o-®areeBoro,
sIKa 3a3HAYAE, M0 Y Pasi IX BUHUKHEHHS BifOy-
BAETbCA «BUI03MiHa 00 €KTIB», OCKIIbKU 3aCHO-
BHUK (Y4aCHUK) TOBApUCTBA, CIVIAYYIOUH I1E€BHi
BHECKM B MaliHO TOBAapHCTBA, OTPUMYE B3aMiH
CYKYIIHiCTh MaWHOBMX Ta HEMAWHOBUX IIpPaB,
o iMEHYIOTbCS KOPIIOPAaTUBHUMU IpaBaMU
[11, c. 250]. OT:xe, Misk 3aCHOBHUKOM (y4acHU-
KOM) i caMOI0 I0pUANYHOIO 0c000I0 36epiracTh-
¢ 0coGIMBUI NpaBOBMI 3B'130K MailHOBOIO
XapakTepy, sIKWii IpUTaMaHHUE s Beix Ges
BUHATKY INANPUEMHUIBKAX IOPUAMIHUX OCiO
[IPUBATHOTO IIpaBa. Y Teopii KOpHopaTnuBHOTO
mpaBa TaKWH 3B’S30K BM3HAUYAIOTh SIK BJIACTH-
BUIi JIJIst KOPIIOPATHBHUX IOPUIMYHUX OCi0.

Ha Binminy Bim 3akoHomaBcTBa YKpainu,
ske BuzHae TOB mignpueMHUIIBKMM TOBapH-
CTBOM, 32aKOHOJIABCTBO Pi3HUX KpaiH €Bporn
NO-pi3HOMY XapaKTepU3ye TaKy OPUIUYHY
ocoby. Hanpukiiaj, 3a HIMEI[bKIM [TPABOM BaK-
auBoio ocobmsicTio GmbH € Te, mo ug npa-
BoBa (hopmMa MOXKe 3aCTOCOBYBATHCS He JIMIIE
JUUIS BeIEHHST TiIMTPUEMHMITLKOT, a 1 6yz[b—9{1<0'1'
He 3a00pOHEHOI 3aKOHOM MmistibHOCTI. Takum
yurnom, GmbH moke 6yTH BUKOPHCTAHO ISt
TaK 3BAHUX iJealbHUX Iijell, TOOTO HeKoMep-
uiitHoi pistzibHocTi. Ha Bigminy Bin 11boro 3aKo-
HOJABCTBO YKpaiHu Tepenbayac CTBOPEHHsI
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TOB BuxOYHO 3 METOIO 3MifICHEHHS TiANpH-
€MHUIITBA.

3akononasctBo Ilosbiii Busznauae TOB
SK Pi3HOBH/L TOPrOBEJLHOTO TOBAPHCTBA, SIKE
BU3HAETHCS Cy0'€KTOM IMBIJIBHOTO IIpaBa Ta
toBapuctBoM KaritamiB (1. 1,2 ct. 4 § 1 Kozekcy
tToproBesabHuX ToBapucTB [lompmii (mami — KTT
ITompiti). TOB — 11e ToBaprCTBO, CTBOPEHE ILJISI-
xoM 00’elHaHHS MaliHa O/lHi€I0 200 JeKiJbKoMa
0cobamMu 3 METOIO, sika He 3a00pOHEHA 3aKOHOM
(ct. 151 § 1 KTT Tlompimi), sike HATITSETHCS
IIUBIJIbHOIO TIPABO3/JIATHICTIO 3 MOMEHTY CTBO-
perss (ct. 11 § 2 KTT Ilospmi), a 3 MoMeHTY
peecTpaiii Takox i mpaBocy6’eKTHiCTIO (cTary-
coM IopuanYHOi ocobu) [12, c. 49, 89].

Y dpannyssrux TOB 3akoHomaBIieM 4iTKO
BU3HAYEHA BiJICYTHICTb <«OCOOHCTICHOTO elte-
MEHTY», 10 IOB’A3aHO 3 HABMHUCHO YCKJIAJI-
HEHUM BiZlYy>KEHHAM YaCTOK IX y4aCHUKaMH,
JUISL TOTO 100 10 MOMKJIMBOCTI 3aKPIIUTH OCO-
6uctuil XapakTep B3aEMOBIIHOCHH Cy0’€KTiB
MaJior0 Ta YaCTKOBO CepefHboro OizHecy.
¥ IIBeiimapii *KOpCTKi MpaBuIa MOA0 CTATyCy
TOB Ta ix yyacHUKiB HaBiTh MPU3BEJH 10 3HA-
yHoi kimbkicHoi mepeBarm AT mag TOB, mo
He € XapaKTepHUM /ISl {HIINX €BPOIEHChKIX
npaBonopsakis. [IpaBiinus Ta HarasA10Bi paaun
6improcti HiMenbkux TOB ckiagaiorsest 3 ix
JKe YYaCHUKIB, Y 3B’s13KY 3 UMM (DOPMAJIBHO JIi10-
YUl NPUHIMII HE3AJEeKHOCTI OpraHiB KOpIIo-
parii gakTuyHO 3aMiHEHWII XapaKTEePHUM JJIs
ITOBHOTO Ta KOMAaHIUTHOTO TOBAapUCTB IPHH-
nunoM camoopranisanii. Hasegene 103Bosnio
€.0. Cyxanosy xapakrepusyBatu TOB sx nes-
Ky nepexigny ¢dbopmy Bix o0'eqHanHs ocib 10
ob’eHanHs KariTasis, aje 3i 3HaYHOIO TIepeBa-
TOT0 <«KaTiTaTICTHYHUX eTeMEHTIB> (0OMeKeHa
BiAIOBiAJIbHICTL YYACHUKIB, CUCTEMa OpraHis,
o0 060B’SI3KOBO MaloTh OYTH CTBOpPEHi, MiHi-
MaJpHUN cTaTyTHUH Karmitan) [13, c. 76].

BucnoBku. Xapakrepaumu o3Hakamu TOB
K mipnpuemuuibkoro toBapuctsa €: 1) TOB
3/1iICHIOE CBOIO MiSIThHICTh BUKJIIOYHO 3 METOIO
OTPUMaHHsI NPUOYTKY Ta MOAAJIBIIOrO HOTO
posnoziny Mixk yuacuukamu (ct. 84 IIK Ykpa-
inn); 2) TOB € uiTko Bu3HaueHOIO 3aKOHO/IAB-
CTBOM OPraHi3aiiiiHo-11paBoBo0 (JOPMOIO I0PHU-
maroi ocobu (ct. 84 IIK Ykpainn); 3) TOB,
BiamosizHo 70 4. 2 ct. 90 K Ykpaiam, moxe
MaTH KoMmepiiiiine (hipmoBe) HaliMeHyBaHHS;
4) HagBHICTb CTATYTHOTO KaIliTaJTy, PO3/iJeHO-
rO Ha YaCTKW BU3HAaYeHuX posMmipis; 5) TOB,
3a 3arajJibHUM IIPaBUJIOM, HA BiJIMiHY BiJ| HeIIi/i-
IPUEMHUIIBKIX IOPUIMIHUX OCi0, HAMISETHCS
3arajibHOI0 MIPABO3IATHICTIO, TOOTO Ma€ TakKi K
IUBiIbHI TIpaBa Ta 000B’I3KH, SK i pisudHa oco-
6a, KpiM THX, sIKi 32 CBOEIO TIPHPOJOI0 MOXKYTh
Hazexkatu sunre moanHi (4. 1 c1. 91 IIK Ykpa-
iHn); 6) K npaBuiIo, y pasi JikBixamii mianpu-
€MHUIIBKOTO TOBApUCTBA, y ToMy unci it TOB,

MaiiHO, SIKe BaJWIIHIOCS THCISA 33/0BOJEHHS
BUMOT KPEAUTOPIB, MEPEAAETHCS HOTO yUacHU-
KaM, SKIIO iHIIIe He BCTAHOBJIEHO YCTAHOBYMMHU
JOKYMEHTaMU IOPUANYHOI 0cobu abo 3aKOHOM
(4. 12 ct. 111 IIK Ykpaian).
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Cmamusi nocesiuena aHaiusy oduecmea ¢ 0ZpaAHUYEHHOT OMBEMCMBEHHOCIbIO KAK YUACMHUKA Zpadc-
OaHCKUX OMHOUWEHUT U €20 NPUIHAKOB KAK NPEONPUHUMAMENbCK020 00uwecmea. Hessupas na mo, umo cneyu-
AHOE 3aKOHO0AMEILCMEO He CO0ePHCUM NPUSHAKO8 MAK020 HPUOUUECKOZ0 JUUA, UX MONCHO ONpedeumn
uepes Kpumepuu, 3axpeniennvie ¢ 3axone Yxpaunvt «06 obwecmeax ¢ 0zpanuuenioil u donoIHUMENLHOU
OMBEMCMBEHHOCTIVIO . Yuumoleas, umo 6 Ykpaune 00wecmeo ¢ 02panuuenioi omeemcmeeHHoCmvio npu-
3HAEMCsL NPeONPUHUMAMENLCKUM 00UECNEOM, €20 NPUSHAKY U KPUMEPUU OMHECEHUs. K COOMEeMCMeYouet
Kamezopuu mpebyiom 0opabomxuy, 6 ces13u ¢ ue, NPeoioNceHbl NPUSHAKU, NO3BONLIOUUE XAPAKMEPUI0BAMD
€20 Kax NPeonpuHUMamensckoe 00Wecmao, ¢ ueiblo OMePaAnUdeHUs om Opyeux OPLaHU3aAUUOHHO-NPABOBLLX
popm 6 pamkax coomeemcmeyrouelt KiaccuQurayuoHtou epynnol.

KiioueBbie cioBa: 06HI€CTBO C OFpaHH‘IeHHOﬁ OTBETCTBEHHOCTHIO, MPEAIIPUHUMATETHCKOE 06H.I6CTB(),
0opuandecKroe JIno, NpeArpuinMaTebCkad 1eATeJbHOCTb, OPraHU3allMOHHO-TIPaBOBasd (bopMa.

The article is focused on the analysis of a limited liability company as a participant in civil relations and
its characteristics as an entrepreneurial company. Despite the fact that special legislation does not contain the
Seatures of such a legal entity, they can be determined through the criteria established in the Law of Ukraine
«On Limited Liability Companiess. Considering the fact that a limited liability company is recognized in
Ukraine as an entrepreneurial company, its features and criteria for the classification into an appropriate
category need to be revised. In this regard the author has offered the features that will make it possible to
characterize it as an entrepreneurial company and distinguish it from other organizational and legal forms
within the framework of the appropriate classification group.

Key words: limited liability company, entrepreneurial company, legal entity, entrepreneurial activity,
organizational and legal form.
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IOPUIUYHII 3MICT KATETOPII
<HEJOCTOBIPHA IHOOPMAIIIA>

Cmamms npucesuena anarisy smicmy xameezopii <nedocmosipna ingopmauiss. Ilipoananizosano dox-
MPUHATLHI NO2ASOU CMOCOBHO 0OCMOBIPHOCE K 3a2aNbHOT 8lacmuUsocmi ingopmauii, paxmopis, wo eniu-
saromv Ha Gopmysanis nedocmosipoi ingopmauii. 30ilicneno ananiz HAsBHUX Y HAYKOBIL Jimepamypi,
@ cyoosiil npaxmuui nozasdie wodo kamezopii «<nedocmogipna ingopmaisy. Ha ocrosi nposederozo docui-
OJHCeHMSL BUIHAUEHO SMICT Kamezopii «<Hed0Cmosipha inopmauis».

KuioyoBi ciioBa: indopmaitis, indopmMaltiiiHi BigHocHHH, TPaBo Ha iHdopMalliio, 10CcTOBipHiCTDb iH(OpMa-

1ii, HeocToBipHa iHbOPMAITisL.

IMocranoBka npoGieMu. 3akpilieHe B
4. 1 c1. 34 OcHOBHOrO 3aKOHY MpaBo 0coOU
Ha cBOOOIy [yMKH 1 CJIOBA, HA BiilbHE BPaKeH-
HS IOTJIANIB i IepeKOHAaHb BapTO BU3HATH Ha
iHAUBigyaqpHOMY piBHI  (hyHIAMEHTATHHOIO
OCHOBOIO BiJIBHOTO i1 ycebiYHOTO PO3BUTKY OCO-
O6UCTOCTI, TATPYHTSAM VKPIMJIEHHS AIeMOKpa-
TUYHOTO CycIIibcTBa 3aranoM. IIpote mpaBo Ha
cBOOO/IY CJIOBA JIOBOJIi YaCTO BCTYMAE B KOJIi3iI0
3 iHTepecaMy CyCIIJIbCTBA, HPHUBATHHUX OCiO.
Y 1bOMy KOHTEKCTi OCOOJMBOI aKTyaJbHOCTI
HaOyBalOTh NPABOBi MeXaHi3MU OOMEKYBaIb-
Horo XapakTepy. OfHUM i3 3a3HaUCHUX MeXa-
Hi3MiB € BiJIlIOBiIaJIbHICTD 32 OIMPEHHS HeJI0-
cToBipHOi iHpopMaIrii.

JlocToBipHicTh y Teopil BU3HAETHCSA OJHI-
€10 3 HAUCYTTEBIMUX 3araJIbHUX BJIACTUBOCTEH
ingopmariii, Ha 3aKOHOJABYOMY piBHi BH3Ha-
Ya€eTbCd 4K OAMH i3 OCHOBHUX IIPUHIHUIIB
incdopmaniitnnx BimHocuu (4. 1 cr. 2 3akony
Ykpainu «IIpo indopmariiios»). Ilepekonanus
B JIOCTOBipHOCTI iH(opMaIlii MOKIAAEThCS Ha
0co0y, sKa ii TONMPIOE, BUHATKOM € MONINPEH-
Hd iHdopMartii 3 odinilinux mxepen. JocTosip-
HiCTb OCTAaHHBO]I IPE3IOMYETHCA.

Bopnouac, HesBaskaioum Ha anesioBaHHS
o Takoi BiacTuUBOCTi iHopmarii, sk mocTO-
BipHICTb, YMHHE 3aKOHOJIABCTBO, IPEAMETOM
PETYJIIOBAHHS SIKOTO € iH(opMalliiini mpaBoBi-
HOCHHU, HE PO3KPUBAE 3MICT Ii€l BJIACTUBOCTI.
BincyThe it Bu3HaueHHS KaTeropii «He0CToBip-
Ha indopmartisi». [leBHi acriekTu oxpecyeHoro
HalpalboBaHi HayKoIO Ta CYZ0BOIO TPaKTUKOIO.

[IuM NOSACHIOETBCA AKTYaJIbHICTb TeMM i
IePCIIEKTUBU TOCJIiPKEHHS [IPaBOBOI KaTeropii
«HeIocTOBipHa iHpOpMAITis».

JlocnmikeHHI0O  TEOPEeTUYHUX  ACIEeKTiB
JIOCTOBIPHOCTI 4K  3arajibHOi  BJIACTUBOCTI
indopmaiiii npucssueni po6oru A.O. Anocosa,
A.O. Binenpkoi, 3.M. Bpxescokoi, I.I. Taiixypu,

© B. KyyepsiBeHko, 2019

JI.O. Hdanunpuyk, P.P. JIpo6oxypa, H.1. Jlori-
noBoi, JILA. Muxkurenko, 3.B. Ilaptuxuy,
B.C. Ilonitamceroro, M.M. IlomyaponHOTO.
CyTHiCTh TOHATTS <«HEJIOCTOBipHA iH(OpPMa-
Iisg» poskpuBanacs B poborax O.M. Jlouenko,
T.L Jlexyx, C.I. Illumon.

Mera crarri — aHasi3 Takoi BJACTMBOC-
Ti iHdopmamii, gk mOCTOBipHiCTH, aHami3
HasgBHUX y JIOKTPUHI Ta CyAOBill IpakTHUIl
MOIJIS/IiB CTOCOBHO KaTeropii «HeJ0CTOBip-
Ha iHdopmaris» 1 Ha il OCHOBi PO3KPUTTS
3MICTYy OCTaHHbOI.

Buxinazn ocuoBHoro marepiany. /loctoBip-
HiCTh K (isocodcbka KaTeropist po3rJisla€Th-
€4 SIK TEpMiH, 110 [T03HAYAE CIPUNHATTS iCTUHI
YU [ePEKOHAHb B iCTUHHOCTI IIEBHOTO 3HAHHS.
AKmo K0CTOBipHICTh XapaKTepU3ye BiJNOBij-
HiCTb 3HAHHS AifiCHOCTI, BOHA hikcye hakTHuny
icTHHHICTB. STKIIIO 51 BiAMOBIAHICTH € MpobiemMa-
TUYHOIO YU [IPEAMETOM CyO'€KTUBHOTO MEPEKO-
HaHH#, JOCTOBIPHICTb CTA€ BapiaHTHOIO, 3aJ1€K-
HO BiJl 3MiHHUX CHUTYaIlill TPUIHSITTS TOTO, IO
BBAKAETHCS Cy0'EKTOM HE3AllEPEYHUM YU iHTY-
itnBHO oueBuAHUM. Te, IO € 1OCTOBIPHUM [JIsT
onHOTO (iHAWBIZAYaTHPHOTO UM KOJEKTHBHOTO)
cy0’exTa, MOKE HE MaTH CTAaTyCy JIOCTOBIPHOTO
ULt iHIIOTO Cy6’€KTa; Te, 110 € JOCTOBIPHUM JIJISI
onuiei enoxu (yacy), MOKe CTaTH HEJOCTOBIp-
HUM 711 iHmoi enoxu (4acy). /locToBipHicTb
nepenbadac iHTepcyG €EKTUBHICT, TOOTO CTaH-
apTH, TapajuTMu, HOpMU (Y1 CUMBOJIH BipH)
apryMeHTariii, o6rpyHTyBaHHs, AeMOHCTPYBaH-
Hsl, CBilUEHHsI, SIKi BU3HAIOTHCS KOJEKTUBHUM
JIOCBiZIOM IIEBHOTO KYJBTYPHOIO CEPEelOBUIIA
[1,c. 171].

Y Hayni HaroJIomyeTbcs Ha TOMY, IO
JIOCTOBIPHICTb € OCHOBOIIOJIOXKHOIO BHUMOIOIO
mozno indopmarii. Ilix gocroBipHicTio po3ymi-
€ThCSI 3arajibHAa BJACTUBICTH iHQopMarlii, ska
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BU3HAaYa€ HECIIOTBOPEHY 4YacTKy B KOl JOKYy-
MEHTa CTOCOBHO Ioro opurinany [2, c. 136];
BJIACTUBICTD iH(hOpPMAIlii, TKa BU3HAYAE CTYIiHb
06’€KTUBHOTO, TOYHOTO Bifl0GPasKEHHsT O,
(axris, Mo ManM Miciie; Bi/ICYyTHICTb TTOMIIOK
Ta yrepeKeHux cyiskenb [3, c. 52]; Bianosin-
HicTh fmilicHocTi [4, c. 21]; BignoBigHicTk, agex-
BaTHICTb Ta iIGHTUYHICTb OTPUMAHUX JAHUX
(paxTryHnM ymMoBaM abo BaacTUBICTb iHpOpMa-
11i1, STka BUBHAYAE CTYIIHb 00’€KTHBHOTO, TOYHO-
O BifoOpaskeHHs MmoAiii, paxTiB, IO Magu Mic-
1e [5, ¢. 57]; smarnicth indopMmarii 06’€KTUBHO
Bijlo6paskaT TIpollec Ta SABWIIA, 10 Binly-
BAlOTHCSI B HAaBKOJHMIIHBOMY cBiti [6, c. 21];
HecyTepeuHicTh 3micTy iHdopmarii peanrbHiit
nificHOCTi, TIPaBUJIBHICTh TOSCHEHHS ¥ Tif-
TBEPIKEHHS OCTAaHHBOIO [7, C. 5]; HABJIMKEHICTh
10 TIeplIojiKepesa U afieKBaTHe CIPUUHATTS
o0’ekta posriisay cyb’ekTaMu cucTeMu iHbop-
Mariiitnoro ipocropy [7].

[locToBipHIiCTb y >KypHaJIiCTUL PO3Isiga-
€ThCA K CTAaHAAPT KYPHAJTICTCHKOIL [islIbHOC-
Ti. 3MICT I[LOTO CTAHAPTY 3BOAUTHCS JIO TOTO,
110 KOxKeH (akT, IKUH NOoJaeThes B MaTepiadi,
TIOBUHEH MaTW ifeHTHdiKOBaHe Ta HamiliHe
kepesio indopmartii. [Tocunmanus wa xomire-
TeHTHe JiXKepeJsio indopMariii € /1711 KOpucTyBa-
4a 3ac06iB MacoBoi indopmariii (zamxi — 3MI)
€IMHUM JIOKa30M TOTO, II0 HOMY pO3IOBija-
I0Th TIPO peui, sKi BiAOyBaIOTbCA HACIpaBi,
BUKJIIOYAE i3 )KYPHAJIICTCHKOTO MaTepialy Taky
O3HaKy, SIK IOMHUCeJI, a TaKoxX popMmye migcra-
BU JUUIsl TOTO, ab¥ He TiJIbKM aBTOpP MaTepiany
OyB nepekoHaHuii, 110 iH(opMallis nepesipeHa
i1 TOYHA, a I YNTA4 MaB MOKJIUBICTh TEPEKO-
HaTUCA B 1IbOMY. BozHouac BuMora Bizfnosij-
HOCTi (haKTiB peaTbHUM MO/IisIM UM JAHUM CTa-
HOBUTbH 3MiCTOBY YaCTUHY CTaHAAPTY TOYHOCTI.
Ileit cranpapT 3arepedyye CIIOTBOPEHHS Iiep-
BUHHOTrO 3Micty indopmarii. TounicTb daxris
JIOCATAETHCA IX PETENbHOIO IIePEBIPKOI0 B KOM-
MeTeHTHHUX JiKepeax.

Otxe, MOCTOBIPHICTD BHU3HAYAETHCS IIPAB-
nuBicTio Bimobpaxenns. OxHak BapToO Bpaxo-
BYBATH, 1[0 B KOHTEKCTi IPABAH sIK 06’ €KTHBHOI
nificHoCcTi HiHHICTD OCTAaHHBOI € abCOJIOT-
Ha. IIpaBma — Te, 1Mo BiamoBizae aiiicHOCTI,
00’€EKTUBHO iCHYE, IO € CIIPABKHIM, iICTHHHIM,
[paB/ia He 3JIEKUTH BiJl TOTO, IO YJIEHU CyC-
MiJILCTBA PO Hel yMaloTh, sIK ii crnpuiiMaloTh
Y HE CIIPUIMAIOTh y3araJi. Ajie JKUTTS CyCIIiTb-
CTBa, KOKHOTO iHAMBI/Ia 3aJIe;KUTh Bij| Mi3HAH-
HsI, PO3YMiHHS 1 CIIPUNHATTS IPaB/H, 1110 BJIaC-
HE 3YMOBJIIOE BaJKJIUBICTD, JKUTTEBO HEOOXiAHY
motpeby CyCHiabCcTBa ¥ KOKHOTO HOTO UIeHa
B npapzi. Camy 1paBly HEMOXKJIMBO 3MiHUTH,
ajie MOXKHA 3MIiHUTH ii CIPUAHATTS, YSBIEHHS
npo uei. [Ipu mpoMy mpaBaa 3amumaTRMETHCS
3aBXK/I1 HE3MiHHOIO, TaKoIo, sIK BoHa €. IIpocTo
10 Hei BKe HIXTO He JONIYKYETbCS, He Iparte
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mizHary il. DakTHIHO icHYE «06’€KTUBHA MTPaB-
J1a» i «CBOSI IIpaB/ia».

Jlo Husku saranbHuX GakTOpiB, SAKi BIUIM-
BaloTh Ha POPMYBAHHS TaK 3BAHOI «CBOE] ITpaB-
II», BapTO 3apaxyBaTH SIK YMUCHI Jii cy6’exra
iH(opMaIiiTHUX BiTHOCKH, TaK i /i, AKi mo36aB-
JieHi ymuciy 3 GOKy OCTaHHBOro (HenbasicTh,
HEIOCTAaTHSI KOMIIETEHTHOCTI y BiAIIOBiTHOMY
MATaHHi, MTOCTIIHWH eUTHOT To10). Britns Ha
3MiHY CTaBJIEHHS /10 iH(opMmallii Moxke BiLI6YBa-
TUCSI NLISIXOM IepeKpyvYeHHs iHgopMariii, sike
MOXKe BHUABJIATHUCA B JOLABaHHI B OIIUC IOAil
4y ABUIIA €JE€MEHTIB, AKUX HACIIPaB/i He iCHY-
BaJIO; TIOIaHHs HermoBHOI indopmartii 3aBasku
3a3HaYEHHIO He BCiX CYTTEBUX BiflOMOCTeEH;
HeHaAIHOCTI /uKepena indopMmartii; hanbcndi-
Kallii JOKYyMEHTIB; yIIepe/sKeHOCTi 0COOU B CHITY
HEMOJKJIMBOCTI OCTaHHBOI abCTparyBaTHCs Bifl
BJIACHUX €MOIIill, CUMIIaTili Ta aHTUIATiH; CIIo-
TBOPEHHS B Pe3yJbTaTi BIUIMBY 3aBajl (HaKja-
NeHHSI Ha JIOCTOBipHY iHQopMaIliio Ppi3HOTO
POy MeXaHiuHMX HIyMiB); repebisiblueHHs abo
JK HaAMIDHOIO 3MEHLIEHHSA 3HA4Y€HHA I1eBHOI
curyariii (uytku Toio) [8§, c. 5].

JlesindopmyBatHsl 3 OOKYy NpPeICTABHUKIB
3MI 3ymoBIIIOETHCST He Jinille BUIlle3a3HAYE-
HUMHU (pakTOpaMu 3arajbHOTO XapakTepy, a
11 TIOPYIIEHHSIM OCHOBHHX 3acajl AisTbHOCTI
(eTUYHUX TPUHIUIIB AisIZIBHOCTI), 0 SIKUX,
OKpiM pO3IJIALyBaHUX HaMU CTaHJapTiB TOY-
HOCTi ¥ /IOCTOBIpHOCTi, HaJeXaTh OIEepaTHB-
HiCTb, 36a/1aHCOBaHICTD, BiZIOKpeMIEHHsT (PaKTiB
Bi/l KOMEHTapiB Ta OLIHOK, IOBHOTA, IIPOCTOTA.

M.M. IlonynpoHHUI, BU3HAYAIOYHN MPHYN-
nu nomupenuss 3MI HemoctoBipHoi iHpopMa-
I1ii, aKIleHTy€e yBary Tako)X i Ha ymMoBax Imparti
npeactaBuukiB 3MI, cepes SKUX BHOKPEMIIIOE
iHTEHCUBHICTb, HeperyJjabOBaHy TPUBAJIICTb
IIparii, 3Ha4He MOpaJIbHO-TICUXOJIOTiYHe HaBaH-
Ta)KEHHsI, BUKOHAHHS CJIYKO00BUX 0OOB’SI3KIiB i
peasiizailiss TBOpUMX ILJIaHIB Y CTPECOBUX CUTY-
amigx i pesxi inmi ymoBu. Ha mymky Buenoro,
cami 11i acniekT Ha npodeciiiHomy piBHi cTBO-
PIOIOTD BEJIMKY MOKJIMBICTD MOMUJIKU Y (hOPMY-
JIIOBaHHI 1 moanHi iHdopmarii [9].

Ananisz nmocToBipHOCTI SIK 3arajbHOI BJac-
TuBOCTi indopmariii mae Ham TmigcTaBu Tepe-
WTH 10 aHATi3y HASIBHUX y AOKTPUHI Ta Cy0Bil
IIpaKTULli BU3HAYEHb KaTeropii «HexocToBipHa
ingopmartis».

3rigao 3 monoxkenusm [loctanosu [lmeny-
My Bepxosaoro Cymy Ykpaiuu, HeZOCTOBip-
HOIO BBa)KaeTbcsl iHdopmariisi, sika He Bifro-
Bimae xilicHocti abo BUKJIazeHA HeIpaBANnBo,
TOOTO MIiCTUTDH BiZIOMOCTI IPO MOl Ta SABUIIA,
SIKUX He icHyBaJIo B3araJi abo siki icHyBaJu, ae
BiTOMOCTIi TIpO HUX He BiATIOBiIAIOTH AiFICHOCTI
(HenoBHi abo epexpyueti) [10].

[Toxi6He /10 BUIIIEOKPECIEHOTO BU3HAYEHHST
nouATTA HagaeTbes C.I. [llumon. Yuena 3ayBa-
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KY€, 1110 HEIOCTOBIPHOIO BApTO BBAXXKaTH iHdop-
MaIIifo Ipo Mozii, ABUIIA 91 (GaKTH, SKi He MaTr
micie Bsaraui (indopmaiisi Buragana) abo sk
nepebir AKUX CIIOTBOPEHUH y MOBiZOMJIEHH]
(indopmarrist BuKiIaseHa Herpasauso) [11].

O.M. [lomenko, MOCHJIAIOYNCHh HA TIyMa-
YeHHs TepMiHa «HeIOCTOBipHUIT», 3a3HAYAE, IO
HEJIOCTOBIPHOIO € Taka indopmartis, 1Mo BUKIN-
Ka€ CyMHiB 1100 NPaBAUBOCTI, MPaBUIbHOCTI
[12,c. 61].

Opnnak, 3 OmIsALy Ha CIOBOCHOJNYYEHHS
<«BUKJIUKAE CYMHIB», 3 OKPECJICHUM BU3HAYCH-
HAM Ba’kKKO IIOTOIUTHUCS, aJlKe, SIK CIIYITHO 3ay-
Bakye M.M. Ilomynponnuit, MIOHATTS <«IOCTO-
BipHICTb> € KaTeropuyHUM, He MiCTUTH y cObi
3HAYEHHS «<MOKJIUBICTb> [9].

T.I. Jlexyx 3sayBaxye, mo ingopmariie
€ HeJOCTOBIipHOIO B Ppasi ii HeBiAIOBiAHOCTI
niticrocri [13].

BucHoBKH

HocToBipHicTh — cyTTEBa 0O3HaKa iHpOpMa-
1ii. 3MicT 1i€l 03HAKM B HAYKOBill JiTeparypi
TJIYMauUThCA 3 OTJISIY Ha chepy 3HaHb, y MexKax
SIKOI 3MiHCHIOETBCA 11 mocimpkenns. locToBip-
HicTh iHdopMariii 3a6e3meay€eThest 06’ €KTUBHUM
BimoOpaKeHHAM IiHCHOCTI, IIpEBATIOBAHHAM
cyTHOCTI Ha/l (hOPMOTO, HEYTIEPEKEHICTIO aBTO-
pa iHdopmarliiiinoro marepiany, BcebiuHiCTIO
(TTOBHOTOIO) BUCBITJIEHHST TIOAiH, SBUII, SKi
MaoTh Miclle B peasbHill milicHocTti. Heratms-
HUU BIIMB Pi3HOTO poay (hakTopiB 3yMOBIIOE
MIOIUPEHHS HEJJOCTOBIPHOT iH(popMaIrii.

Hanexne pnocnimkennss karteropii <«Hezo-
cToBipHa indopmaiis»> BiJCyTHE B INpaBoOBiii
noxtpuHi. Haykosmi, mpeamerom pocsimken-
HS AKMX € iHdopMamiiini npasa, 0co6IUBOCTI
3aXUCTy HEMAHHOBUX IIPaB y 3B’A3KYy 3 IOIIN-
peHHSIM HeJ0CTOBipHOI iHgopMmariii, omuHa-
I0Thb JleTaJlbHe JOCJiIPKEHHS 1bOrO IIPaBOBOTO
(peHomena, 0OMEKYIOYMCh MOCUIAHHAM —Ha
BU3HAYEHHsI, PO3POOJIEHE CYA0BOIO IPAKTUKOIO,
a6o HeuncseHHi aediniuii, HasBHI B JiTepary-
pi. AHami3 ocTaHHIX CBiIYWTbH, MO 3MiCTOBUI
acrekT Karteropii «HemocToBipHa iH(bopMaIlis»
31e6i/MbIIOro TKI€ A0 aKIEeHTyBaHHS yBaru
Ha KaTErOPUMYHOCTI CTOCOBHO HEBIAMOBIIHOCTI
neBHoi iHdopMailii 06’€KTUBHIH, peanbHill aiii-
CHOCTI B cuily ii COTBOpPeHHsI ab0 IITYYHOTO
CTBOPEHHA.
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Cmambvs noceswena anausy cooepicaniis Kamezopuu <Hedocmosepnas ungopmauus>. Ipoananusu-
POBaHLL QOKMPUHATLHDLE 6321L80bL OMHOCUMENLHO 00CTMOBEPHOCTU KAK C60UCMBA UHPOpMAUUL, (Paxmopos,
GAUSIOUUX HA PopMuposanue nedocmosepnol ungopmauuu. OCyuecmenen Anaiu3 UMEIOUUXCS 6 HAYUHOUL
numepamype, 6 cyoeOHOT NPAKMUKE 63211008 OMHOCUMENLHO KAMezopull <He00CmosepHaAs UHPOPMAUUL».
Ha ocnosanuu nposedenozo ucciedosanus onpeoeneno cooepicanue Kamezopuu <Hedocmosepnas ungop-
Mauusi».

Kmouessie croBa: nHGopMans, HHOOPMAIIOHHbIE OTHONIIEHNS, TPAaBO Ha HHPOPMAINIO, TOCTOBEPHOCTD
uHbOPMAINHY, HEAOCTOBEPHAsT MH(OPMAIIHUSL.

The article is devoted to the analysis of the content of the category “unreliable information”. Analyzed
the position of scientists regarding such information properties as reliability, regarding factors affecting the
formation of unreliable information. The analysis of the available in the scientific literature, in the judicial
practice of views regarding the category “unreliable information” is carried out. As the result of investigation
conducted, the content of the category “unreliable information” is determined.

Key words: information, information relations, right to information, reliability of information, unreliable
information.
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Ipuna Maninoecwvka,
Kano. 10pud. nayx, acucmenm xageopu uusinviozo npasa Ne 1
Hauionamwnozo opuduunozo yrieepcumemy imeni SApocrasa Myopozo

3MICT IIPAB IHTEJIEKTY AJIbHOI
BJIACHOCTI ¥ COEPI BIZTHOCUH
o0 bA3 JTAHNX COHIAJIbHNX MEPE/KR

Cmamms npucesuena 6USHAYEHHIO IMICIY NPas iHmeieKmyaivoi 6iachocmi y cepi 6a3 danux coui-
QILHUX MEPEIC T 3a2albHil XaPAKMEPUCTIUY] YUBLIbHUX NPasosionocun wodo ybozo 00 ekma. 3anponono-
8aH0 NOOIL YUBLILHUX NPABOGIOHOCUN HA BHYMPIWHE U 306HiWMI. Buokpemieno maxi enympiuni uusinvii
npasogionocunu y cepi 6as danux coyianvrux mepedc: 1) npagosionocunu wjodo cmeopenns (po3poonenis)
6a3u danux couianorux mepedc; 2) npasosionocuiu 3 nepedanis MauHosUx npas 6id po3podruxa 6asu danux
00 i 601100ibYsL; 3) NPABOGIOHOCUHY MidC 80100LILUEM OA3U OAHUX COUIANLHUX Mepexc mA AOMIHICMpPamo-
PoMm el 6asu danux; 4) npasosionocunu 3 GUKOPUCAILS COUIANLHUX MEPeNC B0N00LIbUeM Uiel 6a3u anux.
Boeniwmi yusinvni npagosionocunu y cepi 6as danux couiarvnux mepexc xiacudikosani na: 1) npaso-
gionocunu 3 docmyny 0o coyianvoi mepedci; 2) npasosionocuu w000 GUKOPUCTIAHHS COUIANLHOT Mepedci;
3) npasosionocunu i3 3axuUcCmy 3aKOHHUX NPas ma inmepecie cy6’exmie y chepi BUKOPUCANHS, POSMIUEHHS
ingopmauii 6 couiarvnux mepexcax. Kodxcri i3 6UOKpeMieHUx npasosionocun 0XapaKxmepu3oeari 3 nozisidy
HAAGHOCMI 6 HUX 3MICIY NPAG IHMEIEKMYALbHOT 6AACHOCTI.

KmouoBi coBa: iHTeseKkTyaTbHa BIACHICTD, 6a3a JaHWX, COIaMbHi Mepexi, po3poOHNK, KOPHCTYBaY,

HeMaliHOBI IIpaBa, MaliHOBI IIpaBa, IpaBoBigHOCKHIY, in(opMaltis, BUKOpUCTaHHS, InTepHeT.

IMocranoska npoGaemu. HesusHaueHicTb
[IPaBOBiZIHOCHH, 1[0 BUHUKAIOTh Yy Ipoleci
CTBOPEHHsI, BUKOPUCTAHHA COIiaTbHUX MEpeX,
CTBOPIOE HEOOXIIHICTh BU3HAYEHHSI OCOOIUBOC-
Teil TIPaBOBOI TPUPOAN IIHOTO 06’€KTa i 3MicTy
IBiIBHYX IIPaB, 0 BUHUKAIOTh HABKOJIO HbO-
ro. Came HasexxHe iX BU3HAUeHHs i Kiacudi-
Kallisl € 3all0pYyKOI0 YCYHEHHSI HeJlOJIiKiB i 11po-
TJIMH 3 MeTOI0 3a0e3TeYeHHsT Ta 3/iiCHEHHsI
edexTuBHOi 1paBoBoi oxoponu. lle 3ymoBuTh
CTBOpEHHsI 0a3uCy /Uil HAJIEKHOTO BHKODPHC-
TaHHSI COIIAJBHOI Mepexi i 3abe3neynTh y
HOJ[AJIBIIIOMY 3aI00iraHHsI MOPYLIEHHSIM [PaB
Ta iHTepeciB cy6’€KTiB, O CTBOPIOIOTH i BUKO-
PUCTOBYIOTH 1€l 06'€KT.

Cdepa cotiasbHIX MEPeX € OIHIEI0 3 aKTy-
AJIbHUX TeM ChOTOJICHH:, 1[0 CTAHOBUTH IIpej-
MeT HayKOBMX JIOCJi/I)KEHb y Pi3HUX HAYKOBUX
HampsiMax. Y IOpUAWYHIN Haylli IpaBOBUH
PEKUM COLIQJIbHUX Mepex, 3MiCT IpaBoBij-
HOCUH HABKOJIO HUX ycCe lle 3a/IMIIAI0ThCS He
BuUsHaueHUM. [IOCHJIIOETBCS  TIPOBIIEMATUKA
HABKOJIO I[bOTO 00'€KTA Yepe3 BiJICYTHICTH IIpa-
BOBOI'O PETYJIIOBAaHHS IIPABOBIJHOCHH IOJO
couianbHux Mepex. Kpim nporo, B 1iit cdepi
BUHHMKAIOTh Pi3Hi 3a CBOIO IIPaBOBOIO IIPUPO-
JI0I0 IIPaBOBIJTHOCHH, HA I1¢ BKa3yIOTh YMCJIEHHI
ny6uaikanii, 3okpema A. Tamynbko «CortiaibHi
IuTepHer-Mepexi K 06’€KT aMiHiCTPaTHBHO-
mpaBoBoro perymoBanHsa» [1], I. Oruer’iox
«OcobsmBocti BUKOpUCTaHHS 00’€KTiB iHTe-
JIEKTyaJIbHOI BJIACHOCTI B COLIaJIbHUX Mepe-
xax» [2], O. Oumitiank «IHTepHET-CHiNTBHOTH

© |. ManiHoBcbka, 2019

aK CyO’€KT B3aEMOfii  «CyCIJIbLCTBO-BJIaIa»:
npobiemu Ta mepcrekTusu» [3], P. Pameiiko
«CouianbHi Mepeski ik 06’€KT TIPaBOBOIO Pery-
moBanusy [4] Ta in. OgHuM i3 HEAOCTATHHO
JIOCJI/IPKEHNX TNTaHb 3aJUIIAETHCS XapaKTe-
PUCTHKA [IPABOBOIO CTATyCy COLIaJIbHOI Mepe-
ski. Tak, 1eil 06'€KT MoKe PpO3IJISJaTHC B
pi3HMX acleKkTax, 30KpeMa 3 IOTJIsALy iHTeJIeK-
TyasbHOI BJIACHOCTI sIK 06a3a NaHUX, OCKiJIbKU
6a3u [aHKX € OCHOBOIO JIJIsi CTBOPEHHSI [IPOrpa-
MU /ISl colliasibHUX Mepesk. BapTo migkpecsanTi,
110 6a3a IaHUX BUKOPUCTOBYEThCS B OYIb-SIKUX
BeO-calitax, BOHa € 00OB'43KOBUM €JIEMEHTOM
ckaaHux [HTepHeT-00’eKTiB, OCKinbKu 6asa
JAHUX € MiclleM /JIsI PO3TallyBaHH:/3aI0-
BHEHHS BinoBifHoi indopmarnii. ¥ 3B’a3Ky 3
M JIOIIbHO PO3IJIAHYTH XapaKTePUCTUKY
IIMBITBHUX TTPABOBIHOCHH Y cdepi comianbHIX
MepesK, 3MICT IIpaB iHTEJIEKTYaabHOI BJIACHOCTI
IIOZI0 IHOTO 00’EKTA.

Merta craTTi — BU3HAUUTHU 3MICT IIpaB iHTe-
JIEKTyasbHOI BIacHOCTI y cdepi 6a3 manmx
COLIIATIbHUX MEpex.

Buxinag ocnoBHoro marepiamy. Esextpo-
HHa 6a3a JIAHUX € Pe3yJIbTATOM iHTEeJEeKTyalb-
HOI IislIbHOCTI TIOAHYU Y chepi KOHCTPYIOBaH-
HS €JIEeKTPOHHUX JaHuX. TBOpYiCTb y IIbOMY
00’€KTi BUSIBJSETHCS B HOBOMY OPHIiHAJIBHO-
My MiZXomi 10 po3TairyBaHHs iHgopmarii, sika
MOJKE PO3MIIyBaTHUCS SIK BOJIOILIbIEM 06asu
JaHUX, TaK i KOpuUCTyBaueM, B OCTaHHbOMY
BUIIA/IKY II€ BiflOyBAETHCS MiJ] YaC 3aIllOBHEHHSI
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indopmariii cormiampHOi Mepexxi. baza manmx
y TakoMy BHUMAJIKy € CXOBHIIeM iHdopmarii,
SIKOI0 OOMIHIOIOTBCSI Ha CaliTaX COIialbHUX
Mepek. Ls indopmartist 36epira€Tbest B cucTe-
Max 6a3 paHuXx. [cHyIOTH pi3Hi TexHOIOT, SIKi
BUKOPUCTOBYIOTbCSI JIJISI CTBOPEHHsI 1uX 6a3
nanux. [Ipukaagamu textosorii 6a3 JaHux, mo
BUKOPUCTOBYIOTBCS ISl 30€pPeXKEeHHs JaHUX
coianpaux Mepex, € MySQL, Oracle i SQL
Server [5]. HaitGiibin 6M3bKUM 10 PO3YMiHHS
6a3u JaHUX COIANbHUX MEPEX € BU3HAUEHHS
6asu panux, 3anpornonosare O. KoxaHOBCHKOIO.
Hocmiganis 3a3nadae, mo mijg 6a3on0 AaHuX
BapTO po3yMmitu 00’eKTuUBHY (opMmy mogaui i
oprasizauii CyKyIHOCTI JaHUX, CUCTEMaTU30-
BaHMX Tak, 11100 I ZaHi MOTJIN 6yTI/I 3HalIeHi
it 06pobuieni 3a momomoroio EOM [6, c. 11].
Jlilicro, 6a3a MaHWX COIiAJIbHUX MEPEK CTBO-
peHa 3 BiIKPUTUM JOCTYIIOM JIJII PO3MillleHHS
inopmariii Ta npusHaueHa IS PO3TAlIyBaH-
HsI TIepcOHasIbHOI iH(opMarii disuuroi ocobu,
BizloMocTell PO IOpUAMYHY 0co0y, peKJIaMu,
PO3MOBCIO/)KEHHST BIAaCHUX TBOPiB Tomio. [Ipn
I[bOMY BOJIOZILJIEID i€l 631 TAHWX J[A€ MOKIIM-
BiCTH PO3TANIOBYBAaTH TaKy iH(MOPMAIlii0 HEBU-
3HAYEHOMY KOJIy OCi6 HLISXOM TIPONOHYBAHHS
OpPUTiHAJIBHOCTI B Opra”isauii po3minieHHs
nanvx. Taki 6asu IaHWX € AUHAMIYHUM YTBO-
PEeHHSIM, IO IOCTIHO 3MiHIOIOTBCS ILISIXOM
MOMOBHEHHsT 200 BUAAJIEHHS iH(hOpMAIii.
Posrian comianbHUX Mepesk depe3 posy-
MiHHA CYTHOCTI 0asu JaHuX € Jel0 iHIIUM
MMAXOA0M, HiXK Ti, 1110 CbBOTrOJHI IOUIKpe-
Hi B IODUIWYHIN Haylli, a caMme: COI[iaTbHUI
(BU3HAUYEHHS COiasIbHOI Mepexki SIK CyKyITHOC-
Ti comianbHUX CyO’€KTIB i 3B’A3KiB MikK HUMM)
Ta KOMITIOTePO3HABUMI (comiasbHa Mepeska
PO3IJISIaeThCsl K BipTyasnbHi [HTepHeT-m1aT-
¢opmu, 10 CaYryioTh I BCTAHOBJEHHS I
MATPUMAaHHS 3B’SI3KiB MiX iHIUBiZaMu abo
coniagpHUMU rpynaMu) |7, c. 114]. HaBexenmii
IMi/IXi/1 1a€ 3MOTY BUSBJISITU IIPABOBIJIHOCUHY BiJl
po3pobiieHHs 6asy JAHUX COLIANBHUX MEPEekK
10 KOPUCTYBaHHA JaHUMU COLaJbHUX MEPEXK.
Takwuit cknagnmii 38’130K Mixk pisHUMU TIPABO-
BiIHOCHHAMM JJa€ MOXKJIMBICTb BUSBUTHU IINPO-
Ki KOMIIJIEKCHI TIPAaBOBiTHOCHMHM, 1110 BUHUKA-
I0Th HAaBKOJIO 0a3 JAHUX COIIAJbHUX MEPEK.
[luBinbHi npaBoBigHOCHMHU y cdepi 06a3
JaHUX COLaIbHUX MEpEeX BapTO IHOALIATU Ha
BHyTpilmHi # 30BHimHi. Buyrpimmi 1uBiab-
Hi IIPaBOBIAHOCMHM — Ii€ IIPABOBIAHOCUHU 3i
CTBOPEHHsI, po3p00JIeHHs 6a3u IaHuX, 1o Oye
BUKOPHCTAHO /1aji B colianbHuxX Mepeskax. LLi
MPaBOBiIHOCMHM 3a CBOEIO MIPABOBOIO IIPUPO-
JIOI0 HaJIesKaTb /10 NPABOBIIHOCUH iHTEJIEKTY-
JIbHOI BJIACHOCTI, AKi OXOILIIOIOTH BIAHOCUHU
31 CTBOPEHHSI, 3aMOBJIEHHSI, BUKOPHCTaHHs (a3
naHux. Y [UX [paBOBIAHOCHHAX Oepe yyacTb
aBTOP, CIIBAaBTOPH, 3 OJHOr0 GOKY, Ta po3pob-
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HUK Gasu gaHux (ocoba, sKa MpOsiBUJIA iHilli-
aTuBy 1 Hijie HA PU3UK, 3/iMCHIOIOYU iHBECTHU-
uii B pospobiiennsi 6asy maHMX) — 3 iHIIOrO.
Hasezneni cy6’€I<T1/I BU3HAUYeHi BiAIIOBIIHO 10
Hopm upextusu 96/9/€C €sporeiicbkoro
ITapnamenty Ta Pagm «IIpo mpaBoBwmii 3axuct
6a3 manux» Big 11 6epesnst 1996 p. [8]. o BHy-
TPIMIHIX MpaBOBiAHOCUH y cdepi 6a3 HaHUX
colliaIbHUX MepeXk BapTo 3apaxyBaTHU W IIpa-
BOBiTHOCHHN 3 TIepeflaHHS MaiHOBUX IIPaB
BiZ pospoOHuKa 6Gasu AAHUX [0 BOJOMIIbIS
6a3u manux. Bosoginbist 6a3 faHux coriasb-
HUX MepeX B yKPaiHCbKOMY 3aKOHOJABCTBi He
BU3HAYEHO, € JIUIIE TIOHSATTS BOJOIIIbIsE 6a3u
nepcoHanbHux Aanux (disuuna abo opuaMy-
Ha 0co0a, sIKa BU3Hauae MeTy 0OPOOKHU Iepco-
HaJIbHUX JIAHUX, YCTAHOBJIIOE CKJIa/ IIUX IaHUX i
nporteaypu ix 06pobKu, AKIIO iHIle He BU3HAYe-
HO 3aKOHOM (203. 2 c1. 2 3akoHy YKpainu «IIpo
3aXMCT TIePCOHAIbHUX MaHuXx»)) [9]: BracHmka
Beb-caliTy, BaacHUK Be6-cTopinku (cr. 1 3ako-
Hy Yxpainu «lIIpo aBTopchke mpaBo i cymixHi
npasay) [10]. Tomy MokHa Jiniiie 3aPONOHY-
BaTU PO3TJISIIATH BOJIOALNBILST 623U JAHUX COIli-
AIBHUX MepeX SIK 0co0y, 10 BU3HAYAE 3aca/H
IIpoLielyPH BUKOPUCTAHHS COIiaIbHUX MEpex,
00pobku iHdopMaiii 6asy AaHHX, rapaHTye
3aXHUCT MepcoHaIbHOI iH(opMallii, posraiiosa-
HOI B COI[IaJIbHIX MEPEKaX, Ta OTPUMYE mpuby-
TOK BiJI BUKOpucTanHst 6a3u ganux. HaiiGinbur
BiZIOMMMU BOJIOAJIbIIEM (a3u JaHUX COI[asib-
Hux Mepex € Mapk Esutior Iy xep6epr, BiH € He
JIATIE BOJIOMIJIBIIEM, a i OTHUM i3 aBTOPIB, PO3-
POGHUKOM, KEPiBHUKOM KOMIIaHii Takoi corti-
anpHoi Mepesxki, ik Facebook. /lo BHyTpimHix
IUBITLHUX TIPaBOBiAHOCUH Yy cdepi 6a3 maHux
coujaJbHUX MEPEeX AOLIJIBHO 3apaxyBaTU IIpa-
BOBIJIHOCUHM MiX BOJIOI/IbIleM 0a3u IaHUX
COLIIbHAX Mepek Ta aAMiHiCTpaTOpPOM i€l
6asu ganux. Aaminicrparop 6a3 gaHuX HigTPU-
MYE€ IiTiCHiCTh 6a3 aHuX i MOBUHEH MaTH MOJK-
JIMBICTh PE3ePBHOTO KOMIIOBAHHS i 3abe3meveH-
Hs1 BigHOBJIeHHs iH(bopMallii, 10 36epiraerbest
B Mepexi. BiH Mae mpaBo KOHTPOJIIO, IepeBipKU
6231 JaHUX COIIaJbHUX MEpeX ISl PO3ITi3Ha-
BaHHs, BUABJIEHHSA Ta BUIIPABJICHHA IIOMUJIOK
y Kozi anux abo crpykrypu 6asu ganux. Tob-
TO MiXK BOJIOJLIbIEM (a3y JaHWX COIIAIbHUX
Mepex Ta aAMiHiCTPaTOPOM BUHUKAIOTh IIPABO-
BiZIHOCHHM 3 BUKOHAHHS POOGIT MIOA0 MiATPUM-
Ku Gasy [JaHUX i HiATPUMKHU BHUCOKOTO DiBHS
Bi/BiyBaHHS colliaTbHUX Mepex. BryTpinai
[IPABOBI/IHOCUHU OXOIUIIOIOTH 1 IIPaBOBiHO-
CUHI IIOZI0 BUKOPUCTaHHSA COIiaTbHUX Mepexk
BOJIOZILIbIIEM Iii€i Gasu JaHuX, 30KpeMa, st
orpuManHst 1pubyTKy. IlizcymoByoun, MOX-
Ha BUOKPEMUTHU TaKi BHYTPIllIHI HUBIJIbHI I1pa-
BOBifiHOCUHY y cdepi 6a3 JaHUX COLiAIbHUX
Mepex: 1) mpaBoOBiZIHOCHHU 100 CTBOPEHHS
(po3pobku) 6asu JaHUX COIIAJIbHUX MEpex;
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2) TPaBOBIHOCMHU 3 TepelaHHsS MalHOBUX
npaB Bizil po3pobHMKa 6asu AaHUX IO BOJIO-
Hinbig 6asu JaHuX; 3) MPaBOBIAHOCUHM Mix
BOJIOZIJIbIIEM (a3W [aHWX COLAJIBHUX MEPEK
Ta aJIMiHICTPATOPOM ITi€i 6as3u naHuX; 4) IPaBo-
BiJITHOCMHM 3 BUKOPUCTAHHA COIiaJIbHUX Mepex
BOJIOI/TBIIEM TIbOTO 00’EKTA.

Ak 3a3HavYeHO, KpiM BHYTPINTHIX ITUBITBHUX
[IPaBOBiZIHOCUH y cdepi 6a3 JaHuX CoIiaJbHUX
MepesK, BUHUKAIOTh i 30BHIIIHI IIPaBOBiHOCHU-
uu. 1li mpaBOBiTHOCUHY € BiTHOCHUMU, OCKiJIb-
KU B HUX MOXe Oparu ydyacTb HeBU3HAUEHE
KOJIO 0ci6 — KOPWCTYBadiB COIaabHOI Mepe-
ki. JlomispHO 3amponoHyBaTH PO3IJISIATH if
30BHIIMHIMY LUBIJIBHUMU I1PABOBiAHOCUHAMU
y chepi 6a3 HaHUX COIIATBHUX MEPEK MPaBoO-
BiIHOCUHM 3 JOCTYIly JO COLIaJIbHOI MEpexi,
i BUKOPUCTaHHS i 3aXUCTy 3aKOHHUX IIPaB Ta
iHTepeciB cy6’€KTiB y chepi BUKOPUCTAHHS, PO3-
MiteHHs1 iHdopMaltii B colliaIbHUX Mepexkax.

[octyn 70 corianbHOI Mepeski MOKJIUBUI
JIVIIE TiCJIst peecTpalii y BiamosiaHii 6asi corri-
QJIbHUX MEpeX, IIPU LbOMY TaKa peecTpalis
MOKe 3IiMICHIOBATUCS IIiJl IICEBIOHIMOM, II[0 HE
JIa€ MOKJINBOCT] BCTAHOBUTH 0CO0Y KOPUCTYBa-
ya. Kpim noctyimy kopuctyBaviB 10 coriaibHOi
MepesKi, OAHIEI0 i3 cydacHUX MPoBJIeM € JOCTYII
JIO COILIaJIbHUX MepeX CIleliaTbHUX IIPaBOOX0-
POHHUX OPraHiB, II0B’sI3aHUX i3 KiGepOe3IeKoro.
Jlust HayKoBILB y cdepi KpUMiHATICTUKY € HOP-
MOIO CTBEP/KEHHS, IO <«IOCUTHh IMOIINPEHOIO
CbOTO/IHI € B3a€EMO/Li IPABOOXOPOHHUX OPraHiB
3 anMminicTpaiiieio comnianbHux cepiciB. Unma-
JIO IMPAaBOOXOPOHHHUX OPTaHiB IPOCIYyXOBYIOTh
YU TIE€pPeYnTyIOTh iH(hOpMaIliio Mil03pIBaHNX
a60 po3IIyKyBaHUX 0Ci0 i3 COIiaJbHUX MEpPEsK.
AKTyaZbHUM € Te, 1110 3BepHEHH: /10 iHdopMa-
11i1, 1110 MiCTUTBCS B COIliaJIbHUX MepeskaxX, MOXKe
JIaTU Pe3yJIbTaT Ha BCiX CTa/lisIX CKOEHHS 3JI04U-
Hy: TOTYBaHHsl, 3aMax, Oe310cepe/IHE BUMHEHHS
cycrinbHO HebesreuHoro fistaus» [11, c. 239].
Hasenennii minxin ykasye, mo rapantii KoH-
(inenmianbnoi indopmartii, Axi rapantyorbcs
KOPUCTYBauyaMM COLIQJIBHOI Mepexi, MaioTb
obmexennst. IIpobsema KoHpimeHmiiHOCTI i
JIOCTYILY /IO COL[iaJIbHUX MEPEsK 0COBIUBO TOCTPO
BUHUKJIA y cBiTi micasa «cnpaBu CHoyzeHas.
Y 2012 p. €sponeiichra Kowmicis 3akimmkana 1o
pedopMyBaHHS TPaBUJ 3aXUCTY TaHUX €Bpo-
neiicbkoro Coto3y (€C), 3a I0MOMOroio SIKUX
IPOMa/STHY TIOBUHHI BiTHOBUTH KOHTPOJIb HAJ|
cBoiMu ocobuctumu garumu [12]. Tlpu mpomy
y 2014 p. Cyn €sporeiicbroro Coo3y BU3HaB,
mo, 3rigno 3 Jupektusoio €C 95/46/€C,
rpoMazissan €C MaoTh MpaBO BUMaraTu Bif
iHTepHEeT-NOIIYKOBUX cucteM, Takux sik Google,
BUJIAJIUTHU PE3YJIBTATH HOIIYKY, GE3M0CePeIHBO
noB’s3ani 3 HUMH |13, c. 94]. HaBenene Bkasye,
1[0 30BHillIHI IIPaBOBiIHOCUHU 3 [OCTYIy [0
COlliaTbBHUX MEPEX € OKPEMUMU CaMOCTiHHUMNI

NPaBOBIAHOCHHAMH, SIKi IOEAHYIOTh OCOOHC-
Ti HeMaliHOBI Ta MallHOBi TpaBa cy6’ €KTiB, 1110
6epyTh y4acTb y IUX IPABOBIIHOCHHAX.

Kpim npaBosianocun 1ocTyIty, B 30BHIiMIHIX
IUBIILHIX IPaBOBiAHOCHHAX Y cepi 6a3 JaHux
COLIUIbHUX MePeK iCHYIOTh IIPAaBOBiJIHOCUHU
3 BUKOPHUCTaHHSA corianbHnx Mepex. Ili mpa-
BOBi/JTHOCUHU BUHUKAIOTb MiX KOPUCTyBaueMm
comiaspHoI Mepexi, 1o po3mimye ingopma-
1i10 B Mepexi, Ta aJIMiHICTPaTOPOM COIliaJIbHOT
MEpesKi; a TaKOK KOpUCTyBaueM, 1[0 po3Millye
ingopmariito B Mepeski, il OTpUMyBaueM TaKOi
indopwmariii. Ilopsin 3 indopmarieo, sika pos-
HOBCIOIUKYETBCSI MEPEKEI0 3 METOK 00MiHy
ingopmartieio, okpeMi CTOPiHKH PEECTPYIOTHCS
3 {HIIOI0 METOIO — MOIYJIAPU3YBaTHU, IPOCYBATU
Ha PUHKY MPOAYKIIIO NEBHOTO BUPOOHUKA a60
11Or0o MOCIyTy, NIPUBEPHYTH YBary HOTEHILiHO-
TO CIOXKMBava 1o 1eBHoi indopmaitii, inhopmy-
BaTU MOro MPO HOBUHU KOMIIAHii Ha peryJsip-
Hiil ocHOBi [2, ¢. 22]. To6TO MPaBOBIAHOCHHM
BUKOPHMCTAHHS COIiallbHOI Mepexi MoB’s3aHi 3
pO3MillleHHAM, MOUIMPEeHHSIM Ta OTPUMAHHIM
indopmariii mpo ocoby, 06’€KTH IHTEJEKTY-
aJIbHOI BJIACHOCTI, GPEH/N, BiTOMOCTI TIpo mii i
noaii Toio. Ilops i3 uMu ipaBa 11i/1 4ac BUKO-
PUCTAaHHA COIaJbHUX Mepek (HOPMYIOThCS
IIpaBa 1OJI0 BUJIYYEHHS I JOTOBHEHHS iH(DOP-
Mallii, [0 po3TalloBaHa B COLliAJIbHUX MepeKax.

3oBHIiNIHI MpaBoBiAHOCHHN y chepi 6a3
JIAHUX COLiAIbHUX MEPE’K OXOILIIOIOTH i IIPaBo-
Bi[HOCUHM 3aXUCTy 3aKOHHUX IIpaB Ta iHTep-
eciB cy6'exTiB y cdepi BUKOPUCTAHHS, PO3Mi-
miennst indopmariii B coriaabHux Mepexax. I1i
IIPaBOBi/IHOCUHY BUHUKAIOTh y pa3i MopyIleH-
HS cy0'€KTMBHUMX I1IpaB Ta iHTepeciB cy(’eKTiB
IUBIJIBHUX MTPABOBIZIHOCUH Y cdepi cotianbHIX
Mepexx. Temaruka saxucty mpaB cyG'eKTiB €
OKPEeMHM HalpPsAMOM BUBYEHHS, IIPU IIbOMY TIep-
BUHHO HEOOXiJJHO BMSABUTHM 3MICT I[UBIJIBHUX
[IpaB, 30KpeMa I1paB iHTeJIeKTyaJIbHOI BJAACHOCTI
y chepi 6a3 TaHUX COTIATLHUX MEPEK.

Buoxpemnenna BHyTpimHix i 3o0BHIiMIHIX
[UBIIBHIX TIPaBOBIAHOCUH Yy cdepi 6a3 maHux
COLIAJIBHUX MepeX [a€ MOKJIUBICTh BU3HAYU-
TH 3MiCT IIPaB iHTeJeKTyaJaIbHOI BJACHOCTI B Ifilt
cepi. 3MmicT TpaB iHTeJEKTyaIbHOT BJIACHOCTI
BU3Ha4YeHO B 4. 2 cT. 418 IluBisbHOrO KOXIEK-
cy Ykpainu, 1e ocobucti HeMallHOBI IpaBa
iHTeseKTyabHOi BiacHOCTi it (a60) MaitHOBi
IpaBa iHTEJEKTYaJbHOI BJIACHOCTI, 3MICT AKNX
O/I0 TIeBHUX 00’€KTIB 1paBa iHTENEKTYaIbHOI
BJIACHOCTi BM3HAYa€eThcs 3akoHoM [14]. OTxe,
CTOCOBHO KOXKHOTO 00’€KTa iHTEJEKTYaIbHOI
BJIACHOCTi BUHUKAIOTh OCOOJIMBI TIpaBa iHTeeK-
TyaJIbHOI BJIACHOCTI, 1110 3yMOBJIEHO crienudi-
Koio o0’ekra. Sk yxe poBoarIoCs, 6aza JaHUX
COIIATIbHUX MEPEXK € 06'EKTOM iHTEJIEKTYAIbHOT
BJIACHOCTI, 1[0 IPU3HAYeHa JJIs1 BCTAHOBJIEHHS
coliaJbHUX 3aB’s3KiB 1 posminienns indopma-
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uii. HaBenena oco6mBicTb IIPU3BOAUTD /10 TOTO,
1110 HABKOJIO (a3u COIaJIbHUX MEPEK BUHUKA-
I0Th CaMOCTIiliHi TPaBOBITHOCUHU, 3aJI€KHO BiJ|
BUy IIUX IIPAaBOBiIHOCHH, BHOKDPEMIIOETHCS
iX BJIaCHUI 3MICT, IO TIOJIATA€ y BiATIOBiTHUX
Cy6’€eKTHBHUX NpaBax i OPUAMYHUX 0O0B I3KaX.
Posrasiremo 3micT mpaB iHTesIeKTyaIbHOI BIac-
HOCTI, 1[0 BUHUKAIOTD y BiAAIIOBiIHMX IIPaBOBiJI-
HOCHMHAX iHTeJIEKTYaJIbHOI BJIACHOCTI.

BuyTpimmi  muBisbHi  mpaBoBizHOCWMHU
y cdepi 6a3 gaHUX COLIANBHUX MEPEX MAlTh
BJIACHUI ITOJIiJI, BOHU 32 CBOEIO IIPABOBOIO NIPU-
POAOIO TSAXKIIOTH /10 IHTEIEKTYaJIbHOI BJACHOCTI,
TOMY JOLIJIbHO BUOKPEMJIIOBATU B LIUX IIPABO-
BiJIHOCMHAX 3MiCT IPaB iHTeJIeKTyaJbHOI BJac-
HOCTi. Y IpaBOBiiHOCHHAX MIOLO0 CTBOPEHHS
6a3u JaHUX COIiAIbHUX MEPEXK BAPTO BUOKPEM-
JIIOBaTH 0COOKCTI HEMaHOBI TIpaBa Ta MaiiHOBI
npasa cyG’ekriB. /o ocobucTUX HeMalHOBUX
[IpaB HaJIeKaTb IIPaBO aBTOPCTBA; 1IPABO aBTO-
pa/criBaBTopiB 6asu HaHUX Ha iM’s; MPaBoO
Ha HEJOTOPKAHHICTh 6a3u JaHUX COIIATbHUX
Mepesx; inmi npasa. 1i mpaBa nos’s3ani 3 oco-
6010, mepeyciM 3 oco6oio aBTopa 6asu JaHuX,
arse o0 6a3u COmiaTbHUX MepeX Ii IpaBa
MOKYTh BUHUKATU U Y po3poOHUKa 6a3u JaHUX,
30KpeMa 0coba, sika BKJIAJIa€ iHBECTHILil, Ma€
1paBo Ha 3raJyBaHHA BJACHOTO iMEHi IIij 4ac
BUKOpUCTaHHA 11i€i 6a3 manux. Kpim Toro, pos-
pobHUK 6a3u JaHWX MA€ MPaBO Ha KOH(ijeH-
niftHicTs i 3anmmaruca HeBiomMuM. MaiiHosi
npaBa aBropa 6asu gaHuxX OyIyTh CTAHOBUTU
[IPABO Ha BHHATOPOJLY, IIPaBa PO3POOHUKA — Iie
MpaBo Ha BUKOPUCTaHHsI 06’€KTa, HOTO MoIm-
peHHst, 3a60POHY BUKOPHCTAHHSI TOLIO.

Y 3wmicti mnpaBoBigHocuMH i3 TepemaHHs
MaifHOBUX MpaB Bifl Po3pobHUKa (a3 AAHUX
10 BOJIOAILIBIIS Ga3y JaHuX OYAyTh TAKOXK IIPO-
CTEXKYBATHUCSA 0COOMCTI HeMallHOBI Ta MailHOBI
npasa cy6’ekriB. Ocobucti HemaiiHOBI mpaBa
NOB's13aHi 3i 3rajyBaHHSAM iMeHi PO3POOHMKA
6a3u JaHux, MaiHOBI MpaBa BUHUKAIOTH i3 TIpa-
Ba Ha OTPUMaHHs OIUIATH 32 NepefaHHs 6as3u
naHux. HaBeseni mpaBoBiTHOCHHM 3a CBOEIO
[IPUPOJIOI0 HAJIEKATD YIKe 10 3000B’s13aIbHOTO
npaBa 3 eJIeMEHTaMM IIpaBa iHTeJeKTyaslb-
HOi BiacHocTi. Hampukmian, y moroBopi 1ono
nepeflaHHsl 0a3M JIAHUX COIHAJbHUX MEPEK
000B’I3KOBO BKa3y€Thcsl iM’st iCHOrO aBTOpa
6asu ganux. [IpaBOBIIHOCMHU MiK BOJIOMIiJIb-
1eM 6asu JaHKX COIiaJbHUX MEPEK Ta aaMiHi-
CTPaTOpPOM wi€i 6a3u JaHUX XapaKTepPU3yIThCs
SIK TPY/IOBI IIpaBOBiAHOCHHU ab0 30008’ s13aHHs
3 BUKOHAHHsI POOiT, MOCJIYT, 32 BUHSTKOM Bijl-
HOCHH, fKi mepemdadaioTh mii agMmiHicTpaTtopa
LOA0 BHECEHHA 3MiH y TEXHIUYHy CTPYKTYpYy
6asu manmx. Y Takomy pasi 11 ocoba Moxe
BUCTYIATH SK CIIiBaBTOP 6asu HaHux abo aBTop
MeToAuKY 3i 30epeskeHHs 6asu JaHuX. Y Tako-
My Pasi BUHHMKAIOTb IIPABOBiJHOCUHU iHTEJEK-
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TyaJIbHOI BJIACHOCTI, TTOB’sI3aHi 31 CTBOPEHHSM
HOBOro o0’ckra. IlUBiJbHI TPaBOBIAHOCHUHM
3 BUKOPHUCTaHHs COIiQJIbBHUX Mepesk BOJIOJiJIb-
neM Gasu JaHUX COIIAJIbHUX MEPEXk € IPaBo-
BiIHOCMHAMU  iHTEJIEKTyaJIbHOI  BJIACHOCTI,
3MIiCT MallHOBHX TIpaB SKHUX IIIJIKOM 36ira€Th-
¢ 3 MallHOBUMM TIpaBamu, mepeabadyeHuMu
1. 424 HusinpHoro Kozekcy Ykpainu [14].

3oBHinHI IUBiTRHI TpaBOBiAHOCHHY y che-
pi 6a3 JaHKX COLIANbHUX MEPEkK MOAIISTIOTHC
Ha: 1) mpaBOBiZIHOCKMHY 3 OCTYITY /10 COLaJIb-
HOT Mepeski; 2) MpaBOBiTHOCUHYU 3 BUKOPUCTAH-
HsI CcOIliasibHOi Mepeski; 3) MpaBOBiIHOCUHU i3
3aXMCTy 3aKOHHUX IIPaB Ta iHTepeciB cyO’eKTiB
y cepi BUKOpUCTaHHs, po3MileHHsT iHdopMa-
1ii B coriampanx Mepeskax. 11i mpaBoBigHOCHHEN
6e3rocepe/IHbO MOB'sI3aHI 3 BUKOPUCTAHHSM
MallHOBUX TIPaB iHTENIEeKTYyaJbHOI BJACHOCTI Ha
6a3y MAaHMX COLIAJbHUX MEPEXK, aje 3a CBOIM
3MiCTOM BOHM BUXO/ISTh 32 MEXKi IIpaBa iHTeseK-
TYyaJIbHOI BJIACHOCTI 1 NepeXosaTh y IUIONIMHY
0COOUCTHX HEMAWHOBMX IIPaB, 30KPeMa 3aXHUC-
Ty IepCOHAJBHUX JAHUX, IPUBATHOTO KUTT,
[PUBATHOCTI 0CcO0M, BUJIyYeHHs iHpopMarii
3 6a3u MaHUX COIIAJbHUX MEPEXK TOIIO0. 3MicT
IIPABOBI/IHOCUH  iHTEJEKTYaJIbHOI  BJIACHOCTI
6y/te MaTH MicIie B 30BHIIIHIX MPAaBOBiAHOCHHAX
y pasi posMillleHHst 00’€KTiB iHTEJEeKTyalbHOI
BJIACHOCTI B COIia/IbHil Mepexi. IIpobaeMHicTh
BU3HAHHA ¥ 3aXUCTy NpPaB iHTEJEKTYaJabHOI
BJIACHOCTI i COIiaTbHUX Mepeskax /sl Y KpaiHu
€ BKpail akTyasnbpHolo. Hampukiaz, y pimenni
[IleBuenkiBcpkoro paitonHoro cymy M. Kuesa
Bix 12.03.2018 Bu3HaueHO, IO HE € IOKA30M
ABTOPCTBA TIOCUJIAHHS HA PO3MIllleHHST 00’€KTa
iHTeJIeKTyabHOI BJIACHOCTI HA BJIACHill CTOPiH-
i B comiasnbHii Mepexi, 30kpema [HcTarpam, y
3B’43Ky 3 UMM He Ii/I/IArae 3aCTOCYBaHHIO I1pe-
symmitisi aBropctBa [15]. Tomy B 30BHIiNIHIX
npaBoBigHOCHHAX y cdepi 6a3 JaHUX coliasib-
HUX MepexX MOKYyTb BUHUKATH [TPaBOBiIHOCUHUI
IHTeJIeKTyaJIbHOI BJACHOCTI B Pa3i po3MilieHHs
o6’eKTa iHTeseKTyabHOI BIACHOCTI B COI[iasIb-
Hiil Mepesxi.

BucHoOBKH

Ha mincraBi mpoBemeHO  MOCITiKEHHS
MOJKHA 3poOUTH Taki BUCHOBKM. B YkpaiHi,
SIK i y CBiTi MOCTYIOBO (hOPMYETHCSI OKpeMUIt
HalpsgM IIPaBOBOTO PEryJIIOBaHHS — IIPaBO
conianbHux Mepex. [{usinbpni npaBoBigHOCH-
HU y cepi comiaTbHUX MepeX 3arporoHOBA-
HO KjacudikyBaTH Ha BHYTPIIIHI ¥ 30BHINTHI
IIPABOBiIHOCUHH, BiZIIOBIIHO 10 1[OTO TOJi-
Jly, [AOLIJbHO BHOKPEMJ/IOBATH 3MiCT IIpaB
IHTEeJIeKTyaJabHOI BJIACHOCTI 3aJI€’KHO BiJl BULY
[IPAaBOBiZIHOCUH, IX IIPAaBOBOrO PEryJIIOBAHHA.
ITpobiemMHicTh BU3HAYEHHS 3MICTy TIpaB iHTe-
JIEKTyasqbHOI BiacHOCTI y cdepi 6a3 maHuMx
COLIQIbHUX MepeK 3yMOBJIEHA BiJICYTHICTIO
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NIPaBOBOTO PETYJIIOBAHHS COIialbHUX Mepex
i HEBM3HAYEHICTIO IIPAaBOBOI IPUPOJAU I[LOTO
o6’exra. ToMy 1151 TeMaTHKA € aKTYaJIBHOIO JJIsI
[OAQIbIINX HAYKOBUX JOCJIi/IKEHb.
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Cmamvsi nocesuena onpedeienitio Co0epICanis npag uHmeLIekmyaiviot cobcmeennocmu ¢ cepe 6a3

OanHbIX COuUanvHvlx cemetl u 00uetl Xapakmepucmuxe epajcOancKux nPasoomuouenui no daniomy 00o-
exmy. Ipednoxcena xiaccupurayus paicoancKux npasoomHouenrutl Ha sHympennue u exewnue. Bolde-
JleHbL CIedyIougue BHYMPEHHUE ZDANCOAHCKUE NPABOOMHOUEHUS 8 Chepe 6a3 OAHHVIX COUUATLHDIX Cemell:
1) npasoomunowenus no co30anuio 6a3vi OAHHLIX COYUATLHVIX cemel; 2) Npagoomuowenus no nepeoaue
UMYUECTBEHHDIX NPAs OM PA3PaAbOMUUKa 6asvl OaHHbIX K ee 6LA0ebly; 3 ) NPAasoomHOUeHUs MeNcOy 6Id-
Oenvuiem 6a3bl OaHHbIX COUUATLHBIX Cemell U AOMUNUCTIPATIOPOM MOt 6a3bl OanHbLX; 4) npasoommuowenus
10 UCNOIBIOBANUIO COUUATLHBIX Cemel 81adebyeM Imoi 6a3vl dannvlx. Buewnue spajcoanckue npagoom-
HoweHus: 8 chepe 6a3 OAHHBIX COUUATLHBIY cemetl pasdeienbl Ha: 1) npasoomuoweHus no 0ocmyny K coyu-
anvnol cemu; 2) npasoomHoueHUst N0 UCNOILIOBAHUIO COUUATLHOU cemu; 3) NPasoomHOWEH s, N0 3auume
3AKOHHBIX NPAB U UHMEPECOB CYOBEKMOB 6 Chepe UCTONLI0BANUSL, PASMEUEHIS UHDOPMAUUL 8 COUUATLHBIX
cemsix. Kaxcovie us gvl0eseHHbix npasoomHouenuti oxapaKxmepusoeansl ¢ MOUKU 3PEHUs. HATUYUSL 8 HUX
codepacanus npas uHMerLIeKmyarvHoil co6CmeenHoCmilL.

KioueBble c10Ba: HHTEICKTYalbHAS COOCTBEHHOCTD, (6a3a NAHHBIX, COIMANbHBIEC CETH, Pa3paboTyuK,
0JIb30BaTeNb, HEMMYIIeCTBEHHBIE PAaBa, NMYIeCTBEHHBIE IIPaBa, TPABOOTHOIIEHNsT, TH(OPMAINS, HCIOb30-
Banue, nrepuer.
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The article is devoted to the definition of the content of intellectual property rights in the field of databas-
es of social networks and general characteristics of civil legal relations with respect to this object. The division
of civil legal relations is proposed into: internal and external. Isolated the following internal civil relations in
the field of databases of social networks: 1) legal relationship regarding the creation (developer) of a data-
base of social networks; 2) the legal relationship between the transfer of property rights from the developer
of the database to its owner; 3) the relationship between the owner of the social networking database and
the administrator of this database; 4) the use of social networks by the owner of this database. External civil
relations in the field of databases of social networks are classified into: 1) the legal relationship with access
to the social network; 2) legal relationship regarding the use of the social network; 3) legal relations to protect
the legal rights and interests of entities in the field of use, placement of information in social networks. Every
of the identified legal relationship is characterized in terms of the content of their intellectual property rights.

Key words: intellectual property, database, social networks, developer, user, non-property rights, property
rights, legal relations, information, use, Internet.
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Hauionanvnoi axademii Cnyaxcou 6esnexu Yxpainu

INIICTAB BUCEJEHHA 31 CJIV;RBOBOI'O
/KUTJA B KOHTEKCTI BUCHOBRIB
BEJIMKOI ITAJIATU BEPXOBHOI'O CYLY

Y cmammi 3 ypaxysanuam nosuuii Beauxoi [Tanamu Bepxosiozo Cydy ma 6HacriOok NOPIGHAHHS HOPM
HAUIOHATLHO20 3aK0HO0aABCcmea YKpainu il MidHAPOOHO-NPAGOBUX AKMI8 POIKPUBAIMbCSL MA AHANI3Y-
10MbCs 3MICM NIOCMAB 0N BUCCLEHHS 3i CAYNCOOBUX JCUMIOBUX NPUMIULEH, MEXAHIZM iX 0OTPYHMYBAHHS,
a maxodrc opMyMsbCst NPONOUUTE U000 3aKOHO0ABU0Z0 BPELYII0BANHA NPABOGIOHOCUN Y Uill chepi.

Kio4oBi ciioBa: ciry:k60Be KUTIIO, BUCETEHHS 3i CIIy’KOOBOT0 JKUTJIA, TTICTABH /7SI BICEJIECHHSI, BOJIOIIHHS
HEPYXOMHUM MAifHOM, BTPYYaHHsI y [IPABO 0COOM Ha TIOBATY /0 KUTJIA.

IMocranoska npo6aemu. CrBopeHHs, 30e-
peKeHHs i opraHizarisi e)eKTUBHOTO (DYHKIILi-
oHyBaHHs (GOHIY CIIy:KOOBOTO KUTJIA B YMOBaX
3MEHIIeHHsI YaCTK! JIePKaBHOTO CEKTOPY €KO-
HOMIKM KpaiHU He JIMIIEe € BarOMUM 3aco060M
3abe3neyeHHs HOPMaJIbHOI AisSIBHOCTI HiIpu-
€MCTB, yCTAHOB, OpPTaHi3aiil i 1ep;kaBHOTO amna-
paTy,a il CIpUSIOTh peastisallii KOHCTUTYLiTHOTO
paBa TPOMaJIsSiH Ha KUTI0. [HCTUTYT Cirysk6o-
BOTO JKUTJA /Ia€ 3MOTY 3/iIICHIOBATH HaJeKHe
KaJIpOBe HAIIOBHEHHsSI BUPOOHUYOI cepu, Biii-
CbKOBUX (HOPMYBaHb, NPABOOXOPOHHMUX Opra-
HiB, CyZiB, 3a/ly4aloun 0 TPYAOBUX YU CJIYK-
6OBUX BiIHOCUH KPALIMX CIICIIaIiCTiB, 31aTHUX
KBaJTi(hiKOBaHO BUKOHYBATH CBOI OOOB’SI3KH Ta
peasi3oByBaTH TOBHOBaXKeHHs. BoaHouac BiH
JIa€ MOKJIUBICTH 0c00aM, siKi 11epedyBaoTh Ha
JiepsKaBHOMY 3abe3IIeYeHH] KUTIOM, MATU Tif-
Hi JKMTJIOBI YMOBM Ha I€piof 0 OTPUMaHHHA
MIOMEIIKaHHS JIJIs1 HOCTiHHOTO ITPOJKMBAHHSI.

ParionanbHe BUKOPUCTAHHSI CJIy:KOOBOTO
JKATJIA 3HAYHOIO MipOI0 3JIEKUTH BiJ| AOTPU-
MaHHSI BCTaHOBJIEHOTO JKUTJIOBUM 3aKOHO/IaB-
CTBOM TIOPSIZIKY HAIAHHSI CJIYKOOBUX KUTIOBUX
[IPUMillleHb, KOPUCTYBAHHS HUMU Ta BUCEJIECHHS
3 HUX y pasi BTpaTu LiJICTaB 1JId [IPOKUBAHHA.

CyzoBa IpakTHKa OCTaHHIX POKIiB y cupa-
Bax IIi€l KaTeropii CBi[4UTD TIPO Te, 10 caMe I
yac BUPIIlIEHHS CIIOPiB PO BUCEJIEHHS BUHUKAE
HaUGisIbIIe TPOTHPIY, TTOB’SI3AHUX, SIK PABUJIO,
3 BU3HAYEHHSM Ta OOIPYHTYBaHHSAM IIiICTAB
JUIST BUCEJIEHHSI 31 CJIyK00BOTO JKUTJIA i OTPH-
MaHHSM IPOLeAyPHU PO3ipBaHHS BiIHOCHH Mix
BJIACHUKOM  CJIy5KOOBOTO SKUTJIOBOTO IIPUMi-
IIeHHd Ta HaliMavyeM.

o nuTaHHA TIPAaBOBOTO  peTryJIIOBaHHS
iHCTUTYTY CiIysKOOBOTO JKUTJIA B MpPAISIX 3BEP-
tanucs B.A. Bounap, M.B. IBanuyx, I'.I. Kosa-

© B. MNopopakko, 2019

nenko, A.B. Minaes, A.1O. Ounifinuk, C.O. Chin-
yerko, M.O. [unumok, I.I. [ltanrper Ta inmri
npaBosHasli. Bognouac HaykoBIi 31€6i1b110r0
30CEPeKYIOThCS JIUIIEe Ha 3araJbHUX II0JI0-
JKEeHHSX JKUTJIOBOIO 3aKOHOIaBCTBa, OMUHAIOYN
yBaroio mpobJieMy TiICTaB BUCEJEHHS 31 CITyK-
6GOBOTO XUTJIA.

Meroio crartTi € 3’sICyBaHHS Ha OCHOBI /10CJTi-
JUKEHHSI T0JIOKEHb YMHHOTO 3aKOHO/IABCTBA
3 ypaxyBaHHsIM BUCHOBKiB Besukoi [lamatu
Bepxosuoro Cyay (mani — BIIBC), Buxma-
neunx y Ilocranosi Big 4 qunus 2018 poky
y copasi Ne 653/1096/1611 11po BU3HAHHS
0Cib TakMMHU, 110 BTPATUIIU [IPABO HA ITPOXKHU-
BaHHs y CJIyKOOBill KBapTUPi, iX BUCETEHHS
Ta 3HATTS 3 peecrpaiii [1], cyrHocti miacTan
BUCEJIEHHS 31 CITy’KOOBOTO JKUTJIA if BH3HAYEH-
H$1 X CKJIQJIHUKIB, IO Mi/JIATAI0Th 3aKPillJieH-
HIO B KMTJIOBOMY 3aKOHO/IAaBCTBi YKpaiHU.

Buxnan ocHoBHoro Martepiamxy. Moxim-
BiCTh OTPUMaHHSI 0c000I0 CIIY:KO0BOTO JKUTJIA
[PSIMO TIOB’si3aHa 3 ii mepeGyBaHHIM y TPyIo-
BUX BiJIHOCMHAX i3 MiAIPUEMCTBOM, YCTAaHO-
BOIO, OPraHi3alli€lo Ta HAsIBHOIO Y 3B’3KY 3 LIUM
noTpe6oIo TPOKUBAHHA 32 MiciieM poboTu abo
o063y uporo (4. 1 cr. 118 Kuraosoro kojek-
cy YPCP (mani — ’KK)) [2].

HesBakaioun Ha Te 110 32 YMHHUM 3aKO-
HOJABCTBOM YKpaiHU CJy:kOOBe JKUTIO He
HAJIEKUTD JIO KUTJIOBUX NMPUMIlIeHb i3 hoHiB
SKUTJIA 1T TUMYACcOBOTO IIPOXKUBAHHS, HOTO
BUKOPUCTaHHSI He Ma€ IOCTiHOTO XapaKTepy,
OCKIIbK OOMEKYETHCSI 4acoM  IiepeOyBaHHs
ocobu, sIKiii BOHO OyJIO HajaHe, y TPYAOBUX
paBoBigHOCKHHAX i3 poboroxasuem. Kouncrary-
104M 1110 TIpaBoBy nediwnimiio [1, m. 61], BIIBC
CJIYIIHO 32yBasKNJIa, 110 TOH, XTO KOPUCTYETHCS
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CTy’KOOBUM JKUTJIIOBUM HPUMIIIEHHIM, YCBi-
JIOMITIOE CBiil 060B’SI30K IIIO/I0 HOTO 3BiTbHEHHS
I1iCJIs1 IPUIIMHEHHS TPYAOBUX IIPABOBIIHOCHH i3
AT PUEMCTBOM, YCTAaHOBOIO, OPraHi3alli€ro, sKa
€ 110T0 BJIAaCHUKOM, a (DOPMYJTIOBAaHHS IIPUIIHCIB
KK i3 11bOT0 UTAHHS € JOCUTD YiTKUM, 11100 iX
posymirtu [1, . . 31, 60].

B ocHOBy TmMYacoBOCTi IPOKMBAaHHS
B CJIy’K60BOMY KUTJIOBOMY IIPUMIIIIEHH] TOKJIa-
JIeHO TIPaBO BJIACHOCTI HA HBHOTO K Ha HEPyXo-
Me MaiiHoO, 1[0 HAJIeXKUTh JepkKaBi B 0cobi yIo-
BHOB&JKEHUX MiJIPUEMCTBA YU YCTaHOBU abo
TPOMA/ICBKIFl UM KOOTepaTWBHIN opraHizarii.
[IpotimoBmu mporeAypy BKIIOYEHHS JKHUTJIO-
BOrO HPUMIIIEHHS 10 CITyKOOBUX, BU3HAUYEHY
9. 1 ct. 118 JKK [2], i 3apeecTpyBaBIyM MpaBo
Ha HBOTO 4K Ha 00’€KT HEPYXOMOCTI BiJlIOBif-
HO 710 4. 4 c1. 334 lluBinbHOTO KOMEKCY YKpa-
ian (mani — 1K) [3] y nmepxaBHOMY peectpi,
BOHH CTaIOTh HOTO BJACHUKOM i3 TIOBHOI[iIHHUM
[IPaBOM BOJIOZiHHSI, KOPUCTYBAaHHS 1 PO3IOPSI-
TUKeHHST, 3akpinnennM y 4. 1 ct. 317 IIK [3].

Ocoba, sika B YCTAHOBJICHOMY 3aKOHOM
HOPSIIIKY OTPUMYE CJIy:KOG0BE JKUTJIO JUJISL TIPO-
JKMBaHHSI, HaOyBae TMPaBO KOPUCTYBaHHS
TaKUM SKUTJIOBUM IIPUMIIEHHAM Ha IIigcrasi
cIelialbHOrO Op/lepa, BUIAHOTO BUKOHABYUM
KOMiTeTOM MicIeBoi paau. MoXIWBiCTh po3-
TIOPSI/IPKATUCS TaKUM JKUTJIOM Ha CBill po3cyn
JUUIST HaliMava JKUTJIOBe 3aKOHOJABCTBO, 110 CYTi,
BUKJTIOYAE, BCTAHOBJIIOIOYN 0OMEKeHHsT Ha Gpo-
HIOBAHHSI CJIysKOOBUX JKUTIOBUX [IPUMIIIEHb, iX
oOMiH, 3miny poroopy Haiimy. II[o x 1o mpa-
Ba BOJIOJIHHS, TO B IUBITICTHYHIN Haymi oro
TPaJUIIIHO Haifyacrilie TiCHO MOB’SA3YIOTH i3
[IPaBOM KOPUCTYBaHHS KUTJIOM, PO3TIyMady-
1094 SIK MOJKJIMBICTB TIoCTifiHOTO Ta Gesmepe-
LTKO/THOTO 3HAXO/KEHHSI B JKUTJIOBOMY IIpH-
MillleHHi Ta peaJbHO KOHTPOJIIOBATHU #Oro craH
[4, c. 42]. ¥V 3B'a3Ky 3 UM IIPaBO3HABIIMU
BHCJIOBJIIOBAJIACS JAYMKa, 1110, OCKIJIbKM HaiiMay
cary3K00BOTO JKUTJIA BBAKAETHCSI 0COO0I0, SIKa
(}hizmuHO KOHTPOMIOE O6’EKT MPOKUBAHHS 1 €
0r0 <«HUHINIHIM» BOJIOJL/IbIIEM, HOTO BHCE-
JIEHHST Ma€ BiZIOyBaTHCST B MOPAAKY BiHIWKAIIIT,
T06TO BUTpPeOyBaHHS MaliHa 3 Yy’KOTO Hesa-
KOHHOTO BOJIOAIHHSI B MesKax mepenbaueHux
4. 11 cr. 257 IIK cTpokiB 1m030BHOI saBHOCTI,
HEJIOTPUMAHHS SKUX € MiJICTaBOIO ST BTPATH
mpaBa BJIAcHOCTI [].

BIIBC y m. 91 IlocranoBu Bixiiimina Bin
yCTaeHoOTO GaueHHsI, 3a3HAYNBIIH, 10 HaliMaq
JKUTJIA Ma€ JIMile IIPaBO TUMYAacOBOTO BOJIO-
ninns (defentio) HuM, a came TIpaBO BOJIOMIHHSI
(possessio) KUTJIOM 3aTUIIAETHCS B FIOTO BJIac-
HUKA Il BU3BHAETHCSI 32 HUM HaBiTh TO/I1, KOJIM iHIIIA
oco6a BUKOPHCTOBYE TaKe MAHO TPOTUIIPABHO.

3a3HaueHe TBep/KEHHS BilOBizae BUCHO-
BKaM Cy/I0BOI iHCTaHLii 1100 BUAY I[030BY
PO BUCEJIEHHS 31 CIyKG0BOTO JKUTIIA, 1 X04a B

40

YUHHOMY LMBIJIBHOMY Ta ’KMTJIOBOMY 3aKOHO-
JIABCTBI He HaBOAMTHCA TOAIOHa audepeHIiia-
i1 BU/IiB BOJIO/IHHS, HAYKa IIMBiJIBHOTO IIpaBa
po3pisHse dakTUUHE Ta IOPUANYHE BOJOTIHHSI
MmaitHoMm. Bognouac pimennss BIIBC i3 nporo
[UTaHHS He 1030aBJieHe IEBHUX CYyHepedHOC-
Tel, OCKIJIbBKA B HU3IIi TOMEPEeHIX BUCHOBKIB,
3pobseHnx y il ke IloctaHoBi, migKpecio-
€TBCSI, IO BOJIOMIJIBIEM CIYKOOBOTO JKHTJIA
3aJIMUIAETBCS CaMe BJIACHUK OCTaHHLOIO, a
3 HaliMaueM TI0B’SI3YIOTb IIPABO KOPUCTYBAaHHS
[1, m m 31, 51].

Came Ha BifIHOCHHAX BJIACHOCTi IPYHTY€ETb-
cs Bucnosok BIIBC [1, m. 52] mono Henoru-
PEHHsI Ha I030BU NP0 BHUCEJEHHs 3i CJIy:k60-
BUX JKUTJIOBUX IIPUMIIllEHb CTPOKIiB II030BHOI
nasHocti.  IIpoanamisyBaBun  1mepeabadeni
[UBIIBHUM 3aKOHOJIABCTBOM CIIOCOOU 3aXHUCTY
PEYoBHUX IIPaB, 30KpeMa BUTPeOyBaHHS MaliHa
3 YyXKOrO HE3aKOHHOTO BOJIOAiHHSA [3, cT. 387]
Ta YCYHEHHs IIepellko]i y 3/ilicHeHHi IpaBa
KOPUCTYBAaHHS 11 PpO3MOPS/UKEHHS MalHOM
[3, ct. 391], i mocmimuBIIM XapaKkTep BifiHOCHUH,
SIKi BUHMKAIOTh y HAalMOZaBllg Ta HaliMaya 3
NPUBOAY BUKOPUCTAHHS CIIy:KOOBOTO KUTJIA,
Cy/10Ba iHCTaHIisl JIOTIYHO BU3HAYMWJIA, 1110 TaKi
[O30BM HAJIEXKATH JI0 HETATOPHUX, TOGTO 11030-
BiB IIPO yCYHEHHSI IIEPENTKO/l Y 3/[iiCHeHH] Tpa-
Ba KOPHUCTYBaHHS Ta PO3NOPSKEHHS MalfHOM,
JI0 IKMX IT030BHA JAaBHICTh HE 3aCTOCOBYETBCSI.

OrtKe, 3 MOMEHTY TPUIIUHEHHS TPYIOBUX
BilHOCUH i3 HaliMOZaBIIeM, KUl € BJIACHUKOM
Cay’KGOBOTO JKUTJIA, ISl HaliMavya MepecTaioTh
iCHyBaTH IIpaBOBi IiZICTaB KOPUCTYBaHHA HUM,
0, 1O CyTi, POOUTH MOAAJbIIE KOPUCTYBAaH-
Hs HE3aKOHHUM i NMPU3BOJUTD 10 BUHUKHEHHS
B IiJIIPUEMCTBA, yCTAaHOBH, Oprasisamii, aki
HajJaBaiu CIy:KO0BE JKUTJIOBE HPUMIIIEHHS
JUUIST TPOKUBAHHS, IIPaBa Ha 3BePHEHHSA [0 CYAY
3 [I030BOM IIPO BUCEJICHHS B Oy/Ib-sIKUII vac,
IIOKU TPUBAE 1ie TPaBONOPYIIEHHS.

3asHaveHe cyZoBe DillleHHS Biflirpac Bak-
JIUBY POJIb i y BU3HAHHI IIPaBa BJIaCHUKA CJIyK-
6OBOTO JKHUTJIA HA BUCEJIEHHS 3 HBOTO HAliMaya,
y sikoro HasBHI mepembaveni ct. 125 KK [2]
00CTaBUHMU, 110 NEPEIIKOKANTh BUCEJIEHHIO
6e3 HajlaHHsSI iHIIOrO JKUTJIOBOTO IPUMIIIEH-
HSI, TCJIST TOTO, SIK I[i 0OCTAaBUHU MPUMHHSIOTH
icHyBaHHs1 3 00’ekTuBHUX TpuumH. Ha mpak-
THIi CTPOKH, IIPOTSITOM SIKUX II€ BiftGyBaETHCSI,
HEPiIKO MepeBUIYIOTh CTPOKM ITO30BHOI JaB-
HOCTI, BCTAHOBJIEHI 3aKOHOZAABCTBOM, 1110 IIOPO-
JIZKYBAJIO CIIOPH TIPO HAOyBAaJIbHY JABHICTb.

Bignmosinno nmo mosoxkenb cr. 124 KK,
pOGITHUKY i CiyKOOBILi, SIKi TIPUIUHUIU TPY-
JIOBI BIJHOCMHU 3 IIJIIPUEMCTBOM, YCTaHOBOIO,
opraHisalli€io, IiJAraioTb BUCEJIEHHIO 3i CIIYK-
6OBOTO JKUTJIOBOTO MPUMIIIEHHS 3 yciMa 0co-
6amu, SIKi 3 HUMH TIPOKUBAIOTh, O€3 HalaHHs
inmoro skutioBoro mnpumimenus [2]. Tum
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caMMM €IMHOIO TIIJICTaBOIO /TSI BUCEJICHHS
3i caysK00BOTO JKUTJA 3aKOHOAABCTBO YKpai-
HY BU3HAYAE NPUIUHEHHS TPYHOBUX (CIIys:K60-
BMX) Bi/[HOCMH HaiiMaya 3 BJACHUKOM CJIyX-
6OBOTO JKUTJIOBOTO MPUMIIIEHHS. 3ayBaKUMO,
1[0 B KOHTEKCTI 1[i€l cTaTTi He PO3IJISIAI0ThCS
NUTAHHS BUCENIEHHsI 31 CJIy:KOOBOTO SKHUTJIA
Ha IIicTaBax, 3aTaJbHUX JJs BCiX BHUIIB KUT-
ga (ocib, AKi CaMOBIJIBHO 3allHSAIM KUTJIOBE
NPUMIIIEHHS; TPOKMBAIOTE Y GYAUHKAX, IO
3arpPOKYIOTh OOBAJIOM, MiJJIATAI0Th 3HECEHHIO
abo mepeobiaiHaHHIO B HEXKUTIOBI; 0Cib, sKi
CUCTEMATUYHO PYHHYIOTb YX IICYIOTb KUTJIOBE
npuMirieHHs: aG0 BUKOPUCTOBYIOTh HOTO HE 32
[IPU3HAYEHHSM, TOIIO).

BIIBC, amamisyioun migcraBu s BUcCe-
JeHHsT 31 CayKO0BOTO JKUTJIA, 3aCTOCYyBasa
SJK JpKepesio npaBa KoHBeHIil0 1Ipo 3axuct
1paB JIOAWHK i OCHOBOIIOJIOKHUX CBOOOJ
(nani — KoHBeH11ist), MPOTOKOJIM 10 HEl, 3TOy
Ha O0GOB’SI3KOBICTH SIKHX HafaHO BepXOBHOWO
Pamoio Ykpainum, i mpaktuxy €BpomeiichbKoro
cyny 3 npas Jioaunu (gani — €CILT).

Y crarri 8 KomuBenuii mepeabaueHo, 1o
KOKEH Ma€ IpaBO Ha II0Bary /0 CBOTO IIPU-
BaTHOTO I CIMEIHOTO JKUTTS i CBOTO JKHUTJIA, a
OpraHu Jep:KaBHOI BJa[U HE MOXYTb BTpydYa-
THCS B 3/{IICHEHHS IIHOTO IIPABA, 32 BUHATKOM
BUIIQ/IKiB, KOJIN BTPYYaHHS 3/1ilICHIOETHCS 3TifI-
HO i3 3aKOHOM i € HEOOXiHUM y JIEeMOKPaTHY-
HOMY CYCIIJIBCTBI B iHTepecax HalliOHAJIbHOI Ta
IPOMA/ICbKOI GE3IEKU YK eKOHOMIUHOTO J06pPO-
GyTy KpaiHu, JUist 3a1100iraHHsI 3aBOPYLIEHHSIM
YW 3J7I04MHAM, VI 3aXUCTY 37I0POB’Sl YU MOpa-
Ji abo 11 3axucTy mpas i ¢cBo6oj iHImuUX 0ci6
[6]. Ha ocobimBy BakJUBICTh IMUX MpaB sk
0COOUCTOCTI JIIOAUHY, il ycTajeHoro i 6esmed-
Horo Mmicug B cycuinbersi Harosocus i €CILI
y pittenni y crpasi «Konnops nporu Criosryue-
noro KopousiBetBas [7].

I3 minHOCTEll, TepesiveHnx y HaBeaeHii
MiKHAPOIHO-TIPABOBiii HOPMi, BOUEBU/Ib, BUCE-
JIEHHST 0COOHM 3 JKUTJIOBOTO TIPUMIIIIEHHST TTOCS-
rac Ha ii mpaBo Ha IIOBary J0 CBOLO JKHUTJIA.
Ie migTBepmkyeThes it mocunanuam BIIBC wa
pimennsa €CILJI, 3a sxum yTpaTa >KnTJa BU3Ha-
€TbCsl HalbLIbII KPaliHbOI (HOPMOIO BTPyUYaH-
Hs y TPaBO Ha MOBAry 710 Hboro [8].

Koncrurynist  Yxpainu, sax OcHoBHUI
3aKOoH, Ta JKUTJIOBE I IUBiJIbHE 3aKOHOJAB-
CTBO, 1110 PETYJIIOE KUTIOBO-IIPABOBI BiIHOCUHNI
B HamIiil KpaiHi, He MiCTITh TaKoi IOPUANIHOI
KOHCTPYKLII, K «IIPABO Ha I10Bary 10 KUTJIa».

Koncrurynis Ykpainu B ct. 47 [9] rapanrye,
a KK B ct. 1 [2] 3akpimtioe mpaBo rpoMajisTH Ha
JKUTIIO, 33 SIKUM JIepKaBa CTBOPIOE JIJIs1 KOXKHOTO
YMOBH HOOYI0BU YK TIPUAOAHHSI JKUTJIA Y BIIAC-
HicTh 200 B3SATTS fI0T0 B OPEHLY, 8 [POMa/ISTHAM,
SKi OTPeBYIOTh COLIaNbHOTO 3aXKUCTY, JepiKaBa
i1 OpraHu MiCIIeBOr0 CaMOBPSI/IyBaHHS HAa/[Al0Th

KUTIIO Ge301IaTHO abo 3a MOCTYITHY JUIST HUX
IJIaTy BiIIOBiZTHO /10 3aKOHY. 3a3HaUYeHe I1PaBo
3a CBOIM 3MiCTOM HAJIEKUTD 10 MAaITHOBUX TIPaB.

Bonnouac OcHoBHmiT  3akoH Ykpainu
rapaHTtye HeJloTOpKaHHicTh xutia [9, cr. 30],
3aKPIIIIIOI0YH 1[e TPABO 3a60POHOIO HA IPOHUK-
HEHHS /IO JKUTJA, TPOBEIeHHST B HbOMY OTJISLY
gy OOIIYKYy He iHaKIe sIK 32 BMOTHBOBAHUM
pimenusam cyxny. IIpaBo Ha HenOTOpKaHHICTDH
JKMTJIa BCTAHOBJIIOE U IUBIJIbHE 3aKOHO/IABCTBO
Vkpainy, knacubikyoun Horo sik ocobucre
HeMailHOBe TIpaBo, 10 3abe3leYye CoIiasb-
He OyTTs1 bisuunoi ocobu. Came ct. 311 11K B
4. 4 BKazye Ha BHUCeJeHHS ab0 iHIIMM YHHOM
OPUMYCOBe M030aBIEHHS JKUTJIA (Hi3UIHOI 0Co-
Ou siK Ha OOMEIKEHHS IPaBa Ha HEJIOTOPKAHHICTh
JKUTJIA Y BUIIAJIKAX, YCTAHOBJIEHUX 3aKOHOM [3].

Ortxe, 3 €BPONENCHKUM IIPABOM Ha IIOBary
JI0 JKUTJIa B YKPAiHCbKOMY 3aKOHOJIaBCTBI CITiB-
BiZIHOCUTBHCS IIPABO HA HEJJOTOPKAHHICTD JKUTJIA,
0OMEKEHHSIM SIKOTO € BUCEJIEHHST 3 TOMEIITKaH-
Hs. ToMmy He BiAOBiZae BUCHOBKaM, 3pobJie-
HuMm camoto )k BIIBC, yxuBanus y 1. m. 58,
65 ITocTaHOBY KOHCTPYKII1 «IIPaBO HA JKUTJIO»
[1], ocobmmBO KOMIH HiIETHCS TIPO TTOCUTAHHS HA
npaktuky €CILJI, skuii 4iTKO 3aCTOCOBYE Tep-
MiHOJIOTIIO «ITPaBO Ha MOBary JI0 KUTJIa», 1[0 He
€ 1IEHTUYHOIO.

ITonpu te 1110 B YKpaini BucesieHH: 3i Cay:K-
GOBOTO JKUTJIA 3aKOH YiTKO MOB'A3Y€ 3 TPUIITH-
HEHHSIM TPYAOBUX ab0 cJIy:KOOBUX BifIHOCUH
HaliMaya 3 BJIACHUKOM I[bOTO KUTJA, cT. 8 KoH-
BeHIlii BU3HA€E IPAaBOMiIpHUM BTPYyYaHHS Opra-
HiB JIepKaBHOI BJIaiu y IIPaBoO 0coOU HA MOBary
JI0 CBOTO IIPUBATHOrO I ciMelHOro KUTTS Ta
CBOTO JKMTJIA, SIKIIO BOHO He JIMIIe 3iHCHIO-
€TBCST y 3B'SI3KY i3 3aKOHOM, ajie € HeoOXiAHUM
B iHTepecax HallioOHAJbHOI Ta rPOMaChbKoi 6e3-
MEeKH YU EeKOHOMIYHOTO A06POGYTY KpaiHw,
JUIs1 3a1106iraH s 3aBOPYIIEHHSAM YU 3JI0YUHAM,
JUIS1 3aXKCTY 3710POB’Sl UM MOPaJti abo JJIst 3aXuc-
Ty TIpaB i cBoGoI iHmIX 0cib [6].

KoHcruryiiisi Ykpainu 1oiyckae oOMesKeH-
Hs HeJOTOPKAHHOCTI KUTJa B HeBiAKJIaJHUX
BUIIA/IKAX, IOB’SI3aHUX 3 YPATYBAHHAM SKUTTS
Jrofielt i MaiiHa um 3 GesnocepeHimM Tepecii-
JIYBaHHSM 0Ci0, sIKi TI03PIOIOTHCA B YYHMHEH-
Hi 3mounny [9, 4. 2 c1. 30], a HeHOTOPKAHHOCTI
0COBHMCTOTO JKUTTSI — B iHTEpEcax HalliOHaJb-
HOi 6e3IeKH, eKOHOMIYHOTO 106po0yTYy i mpaB
moawa™ [9, 4. 2 cT. 32].

IToni6He CIiBBiAHOIIEHHS HE CBiIYUTD PO
Y3IrOAKEHICTh IMIiAXOAIB 10 BU3HAYeHHsd MeTU
BUCEJEHHS (Hi3MIHOT 0COOM i3 JKUTIOBOTO TIPH-
MillleHHd 3a MDKHApOAHUM Ta YKPaiHCbKUM
3aKOHOJIABCTBOM, 1110, GE3YMOBHO, YCKJIQHIOE
XapaKTEPUCTUKY I/ICTaB [7isi OOMEKEHHsT 1pa-
Ba. JKK 3akpinoe oXopoHy KUTJIOBUX IPaB,
32 BUHSATKOM iX 3/iliCHEHHSI B CYIIE€PEYHOCTI
3 IPU3HAYEHHSIM YU 3 TIOPYIIEHHSM IPaB iHIIIX
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rpoMajisiH abo MpaB AeP:KaBHUX i TPOMAICHKUX
opranizauiii [2, 4. 5 cr. 9]. Takuii migxix Gisbin
4iTKO BifloOpaska€ IiHHOCTI, SIKUM 3aBIA€ThCS
IIKO/Ia BHACJIIOK HE3aKOHHOTO BUKOPHCTAHHS
CI1yKOOBOTO KUTJIA.

Amnanizyioun geritumuy (y  po3yminni
ct. 8 KomBemnii) Mery BuceseHHsT ocoOu 3i
cays6oBoro sxutia, BIIBC 3asnaumia, 1o mic-
JIsl IPUITMHEHH S ii TPYIOBUX BiHOCHH i3 pobo-
TOJIABIIEM, SKUI HA/IAB I1€ )KUTJIO0, BOHA TOBUHHA
MOBEPHYTH CJIyKO0BE NPUMIllIeHHS, 11100 Y HbO-
MY MaJii MOKJIMBICTb IIPOKMBATU iHIII IIpalliB-
nuku |1, . m. 61, 62]. 3Bigcu mera BuCceTeHHS
MOJIATAE caMe B 3a0e3MedeHHi IpaB iHIInX Ipo-
Ma/IsIH i IpaB Iep;KaBHUX i IPOMaJICbKUX OpraHi-
3alliil, SIKi € BJIACHUKAMU CITy’K60BUX JKUTIOBUX
npuMilieHb abo 3a SIKUME OCTaHHI 3aKpillieHi
Ha IIpaBi olepaTUBHOTO YIIPaBJIiHHS.

Baxko moroxutncs 3 migrpumkoio BIIBC
noautii €CILJI moso BU3HAUEHHSI METH BUCE-
nenHs y cnpasi «Kapakyns nporu Ykpainus
[10], 3a sixol0 BTpy4YaHHS y MpaBO Ha TOBary
JI0 JKUTJIA KOJIMIIHBOTO BiliChKOBOCLYKOOBIIS
Ta YiIeHiB ioro ciM’i, ki OyJM BuceseHi 3 KiM-
HATH B TYPTOKHUTKY iCJIs IPUITMHEHHST CIIYKOU
B MinicrepcTsi 060poHu YKpainu, nepeciiuy-
BaJIO, OKPIM 3aXMCTY MpaB iHIIUX BilicbKOBOC-
JyKOO0BIIB i MpaliBHUKIB, AKi moTpebyBaiu
JKUTIIO Y 3B'13KY 31 CJ1y:k6010 un poboTOom, 1ie
i MeTy 3aXKCTY iHTEPECiB €EKOHOMIYHOTO 106PO-
GyTy Kpainu. BB npaBoMipHOTO BHCETEHHS
onHi€l ciM’i i3 JKUTIOBOTO NMPUMIIIIEHHS B T'yp-
TOXKUTKY Ha eKOHOMiYHMI 106po0yT KpaiHu €
BKpaii cymHiBHUM. /[0 TOTO X y ITbOMY KOHKpeET-
HOMY BUITQ/IKy HE3aKOHHE BUKOPUCTAHHS CILY K-
60BOrO KWTJIa BIHCHKOBOIO BiZIOMCTBA CKOpille
3adilae iHTepecu HalioHaJIbHOI Oe3neku, Kyau
HasesKuTh cepa 000POHHU, & He EKOHOMIUHOTO
[OTEHIliay.

Heobxianicts 3acrocyBanis 10 (isudHoi
0co0U TaKOTO 3aXOJly, SIK IIPUMYCOBE BUCEJIEH-
HS i3 JKUTJA, Y AeMOKPAaTUYHOMY CYCIiJIbCTBI
TaKO’K BM3HAYACTHCS CIIBMIPHICTIO BTPy4YaHHs
B ii IpaBoO Ha HEJOTOPKAHHICTD JKUTJIa METI, Ka
npu 1mpomy gocsiraerbest. Ciry:kO0Be JKUTIOBE
NPUMIIllEeHHS, 1110 3BiJIbHAETLCA B Pe3yJbTaTi
[IPUMYCOBOTO BHCEJEHHsT 0cib, sKi, 3rigHO i3
3aKOHOM, YTPaTUJIM IIPAaBO KOPUCTYBAHHS HUM,
Mae OyTu noTpibHe BJACHUKY JJIsl BUKOPUCTAH-
HS 32 IPU3HAUYEHHAM HA MOMEHT BUCEJIeHHS I
He MOJKe [TPOCTOI0BATH TPUBAJIMiA yac 6e3 3ace-
JIEHHS, TO/i K KOJIMIIHIN HaliMa4d 3aJIUIINTHCS
6e3 sxutaa. BucenenHst ocobu 3i ciyxk60BOro
JKUTJIIOBOTO MPUMIlEHHsT 6€3 HaJlaHHsI iHIIOTO
JKUTJIA MA€ TaKOK 3YMOBJIIOBATUCDH BiZICYyTHIC-
TI0 00CTaBUH, SIKi 00 YHEMOJKJIUBJIIOKOTh, 110
nepenbaueni ct. 125 KK [2].

OTKe, 10 CKJIAJHUKIB ITiICTaBU IS BUCE-
JIEHHS 3i CI1y:KOO0BUX KUTIOBUX NPUMileHb 6e3
HaJIaHH {HIIIOTO XKUTJIA MOXKHA 3apaxyBaTH:
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— MPUNUHEHHS TPYAOBUX a00 CJIy:KOOBHX
BiZTHOCHH i3 JIep;KaBHUM OpraHOM, ITiIIIPUEM-
CTBOM, YCTAHOBOIO, OpraHi3alli€lo, sKi € BJacHU-
KOM CJIysKO0BOTO JKHTJIIOBOTO MPUMIIeHHS 200
3a SKUMU 11e MalfHO 3aKpilljieHe Ha ITpaBi orepa-
TUBHOTIO yIIPaBJIiHHS;

— BigcyrHicTs BusHauenux ct. 125 KK 06-
CTaBVH, 1[0 YHEMOKJIUBJIIOIOTH BUCEJIEHHs Oe3-
NIPUIIMHEHHS TPYAOBUXHAJaHHS {HIIIOTO XKUTJIA;

— HeoOXiAHICTh 3abe31eYeHHsl IPaB iHIIMX
IPOMAJISTH Ha OTPUMAHHSI CJIy3KO0BOTO AKUTJIA Ta
1IpaB HOTo BJIACHUKA HA BUKOPHCTAHHS 32 IIPU-
3HAYCHHAM 9K METY BUCEJICHHS;

— HEMOJKJIUBICTb JOCATHEHHA 3a3HAYeHOI
MeTH iHIINM IUISIXOM, HiK 0OOMeKeHHSIM TIpaBa
(isuuHOi 0cOOM HA HEIOTOPKAHHICTD JKUTJIA.

BaxauBoro 3HaueHHs B NPaKTUYHIN T1J10-
IIUHI 3aCTOCYBaHHS Mi/[CTaBU [IJI1 BUCEJIeHHs
31 cayk00BOTO KUTJA B KOHTEKCTI BUCHOBKIB
BIIBC na6ysace ii o6rpynTyBanis. Boro crae
000B’SI3KOBUM €JIEMEHTOM CYZOBOTO OCJIi-
JUKCHHS B KOHKDETHUX CIIOpax, L0 BILIMBAE
HallpPUIIMHEHHS TPYAOBUXCYTHICTb NpUIHS-
TUX pillleHb.

CraTyc KOHKDETHOTO IIOMEIIKAHHS K
C1y:k6OBOTO MOBUHEH OYyTH BUSHAYEHUH PillleH-
HSIM BHWKOHABYOTO OpPraHy paloOHHOI, MiCBbKOi,
palioHHOI B MiCTi pasin TPO BKJIIOUEHHS HOTO
0 TepemiKy Ccay:KO0BUX TIpUMilieHb. Bin
3aKpillIIoe MPU3HAYeHHSI OCTAHHBOTO, a TaKOX
0COOIUBUIT PEKMM HaJlaHHs, BUKOPUCTAHHS
11 BUCeJIeHHsI 3 HbOTO HaliMaua Ta 4JeHiB ioro
ciM’i. TIpaBo BaacHOCTI poGOTOAABLS HA CJIYK-
60Be JKUTJIO Ma€ MiATBEPAKYBATHCS (HaKTOM
Oro JlepKaBHOI peecTpallii B yCTaHOBJIEHOMY
3aKOHOM TOPSIAKY. Y PpillleHHi PO pO3MOIia
CIy’KGOBOTO JKUTJIA 3aKPIILIIOIOTBCS JIaHi TIPO
BUJiJIeHHSI KOHKPETHOTO KUTJIOBOTO IpUMi-
IEHHST caMe sIK CJIy:KOGOBOTO, 10 /Ia€ MOJKJIH-
BiCTh HallMa4eBi 3HATU TNPO CBiil 000B’A30K
3BUIBHUTHU MOTO MicJ/sl PUITMHEHHS TPAaBOBi/l-
HOCUH i3 pobOTOIaBIEM.

Y mo30Bi mpo BucesmeHHst 3i CayxKRG0BO-
IO TIPUMIIIEHHSI 3a3HAYAETHCS, 10 0C00a, SIKa
B HHOMY MPOKHMBAE, MPHUITHMHIIA TPYAOBI abo
ciyk00Bi BITHOCUHU 3 TiAIPUEMCTBOM, yCTa-
HOBOIO, OpraHisalii€io, 10 € BJIACHUKOM IIbOTO
moMernkanHs abo 3a KO BOHO 3aKpileHe
Ha IIpaBi OIlepaTUBHOrO YIIPaBJiHHA, HE Mac
pasoM i3 ujeHaMu CcBO€i ciM’i mepenbayeHux
cr. 125 KK obcraBuH, sIKi yHEMOKJIMBIIIOIOTH
BUCEJIEHHs1 (€3 HalaHHs iHIIOr0 SKUTJIOBOTO
NIPUMIllleHHs], Ta BiIMOBJISIETLCS Or0 3BiIbHU-
i 106poBinbHO. KpiMm TOTO, ¥ HHOMY KOHKpET-
HO HaBOJAATLCA CYCILIbHI BiJHOCUHU, AKUM
3aBAAETHCS IIKOJA BHACI/IOK HE3aKOHHOIO
KOPUCTYBAHHSI CITy:KO0BUM KUTIOM 006010,
sKa BTpatmia Ha 1e npaso. OOrpyHTyBaHHS
[POMOPIHAHOCTI 0OMEKEHHSI TIpaBa IPOMAJsi-
HMHA Ha HEJOTOPKAHHICTb KUTJIA B Pe3yJibTa-
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Ti BUCEJIEHHS Ma€ PO3KPUBATU HEMOXKJIUBICTb
3a0€e3IIeUeHHs] 3aXKCTy 3a3HAYEHUX BiJIHOCHH
ab0 I[IHHOCTEl HIIMM IILJISIXOM.

CyMHIBHO, 1[0 HarajibHa CYyCIJIbHA HEOD-
XiZHiCTh /1T BUCEJIEHHS BiAIloBizadiB Moske
6yt OOIpyHTOBaHA Yeproio MpalliBHUKIB, K
MOKYTb IIpeTeHyBaTH Ha 3aCeJeHHsI B CIyX-
60Be KUTJIO0, K 3a3HaueHO B 1. 66 IToctaHOBU
BIIBC [1]. Amxe, 3rifiHO i3 JKUTJIOBUM 3aKOHO-
JIaBCTBOM Y KpaiHu, cJiy:k00Be JKUTJIOBE TIPUMi-
IIEHHS HaAa€eThest (PisuuHill 0cobi He3aIeKHO
Bin ii mepeOGyBaHHs Ha KBapTUPHOMY 00JIiKY, 6e3
ypaxyBaHHsl [iJIbT, TlepeabadeHux st 3abesme-
YeHHST TPOMAJISIH JKUTJIOM. PazoMm i3 TuMm HasB-
HICTb KOHKPETHUX IpalliBHUKIB, XapakTep TPy-
JIOBUX UM CITyKO0BUX BiITHOCKH i3 pOGOTOABIIEM
SKUX 10TPeOy€e IPOKUBAHHS B 3a3HAYCHOMY
CIy:k60BOMY TIPUMIIEHHI, Ta iX BasKJIMBICTH
i HeoOXimHICTh IJIsT iHTEpeciB MiAIPUEMCTBA,
YCTaHOBU, OpraHisauii, AKMM HaJICKUTb CJLYXK-
60Be JKUTJIO, € BATOMUM apryMeHTOM Ha Iriji-
TBEP/KEHHS BKA3aHOI CyCHiJIbHOI 110Tpe6u.

BucHoBKkHu

3 orsrsany Ha pimenns BIIBC, nincrasa pis
BUCeJIEHHST 0c0o0u 3i CIIykO0BOTO JKUTIOBOTO
npuMinieHHs He 00MeKYy€eTbest (hakTOM MpHU-
[NUHEHHS TPYIOBUX ab0 CyKO0BUX BiIHOCUH
i3 HiJIIPUEMCTBOM, YCTaHOBOIO, OpraHisalli€lo,
10 € BJIACHUKOM JKHUTJA, a MAa€ KOMIIJIEKCHUI
xapaxrep. BaxanBumu ii ckiaHUKaMu € eJie-
MEHTH, IO CTOCYIOTbCS JOTPUMaHHS IIPaB
HaliMaua, SKi CydJacHa Cy/ZOBa NPaKTHUKa B
Ykpaini 10B’A3y€ 3 €BPOIEIHCHKUMU CTAHAP-
TaMM Ta sIKi MaloTh OYTH YiTKO BimoGpaskeHi
B HOoBOMY JKutiioBOMy Kozexci Ykpainm nis
YHUKHEHHS iX HEOJHO3HAYHOTO U JIOBLIHHOTO
Tiaymadyennd. [losoxkenns xKUTI0BOTO, INBiJIb-
HOTO 3akoHO/AaBcTBa Ta OCHOBHOTO 3aKOHY
YxpaiHu, M0 peryiaMeHTYIOTh 3aXUCT KUTJIO-
BUX IIPaB I'POMAJSIH i iX OOMEKEHHs, Y TOMY
YKC/Il BHACJIZOK BHCENEHHS 3i CIyK60BOTO
JKUTJIA, TOTPeOYIOTh TIPUBEAEHHS Y BiAMOBi/-
HicThb 70 TosoxeHb KomuBenirii mpo 3axuct
[paB JIIOAWHA i OCHOBOIIOJOKHUX CBOOOA Ta
Y3rOKEHHS MizK c000I0.
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B cmamove ¢ yuemom nosuyuu bonvwoi Ilaramvt Bepxosrozo Cyda u éciedcmeue cpagHenus HOpM
HAUUOHAILHOZO 3AKOHO0AMeIbemea YKpaunol u Mexc0yHapoOHO-Npagosvly aKmog PacKpoiearomcs, U anda-
JUSUPYIOMCSL COOepICcanue OCHOBAHUL ONisl BbICENEHUSL U3 CAYNICCOHDIX HCUTIX NOMEULCHUL, MEXAHUIM UX
o6ocrosanis, a maxdice GopMUpyIomcs: nPeosoNceHUs. OMHOCUMETbHO 3AKOHOOAMELLHOZ0 YPezyIUpOBaAHU.

npasoomuowenutl 8 amoti cepe.

KmoueBbie cioBa: CJTy)Ke6HO€ JKWJIbE, BbICEJEHUE U3 Cﬂy}Ke6HOT‘O JKNJIbdA, OCHOBAHUA [IJId BbICEJIEHUA,
BJIaJiIcH1E HEABUKMMbBIM UMYIIECTBOM, BMEIIATE/ILCTBO B IIPABO JIMIA Ha YBaKE€HUE JKNJINIILA.

Taking into account the Supreme Court Grand Chamber position and as a result of comparison, there are
Ukraine’s national legislation and international legal acts® norms, the grounds® contents for eviction from
office premises, the mechanism of their substantiation are revealed and analyzed in the article as well as
proposals for the legal relations regulation of in this sphere are formulated.

Key words: service housing, eviction from service housing, grounds for eviction, possessing of the real
estate, interference with a person's right to respect for the home.
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IMOXITHHIT T030B: OCOBJINBOCTI TATIPOBJIEMH
ITPABOBOTI'O PET'YJIIOBAHHA B YKPAIHI

Cmamms: npucesuena ananisy ocobusocmeti HAUioHAILHOZO MA THOEMHOZO Pe2yIOBAHHS THCIUMY-
my noxionozo no3osy. Y nayxkosii po6omi npoanaiizosano nOHSMms noxionozo no3oey, GUAELEHO HeQOLiKu
NPAB060Z0 PezyI0BAHHS MA HABEOEHO GLACHUX NPONO3UiI asmopa wo0o ix nodoranist. 3okpema, asmopom
3anponoHosano nepedbauumy Mexanim npeseniii IN0BICUBAHHIM NPABOM HA NOOAHHS NOXIOHO20 NO306Y.
3diticueno docnioncenns ocobausocmerl 6i0n06i0aILHOCT NOCAO0BUX 0CI0 3a NOXIOHUM n03060M. Posensida-
EMbCSL MONCIUBICTD BNPOBAONCEHHS MEXAHIZMY NPEBEHMUBHO20 NOXI0H020 N0308Y. [Ipononyemuvcs nepezisi-
HYMU mMa 3MiHUMU MAatiHosutl yeH3 0isk NOOaHHs NOXIOH020 N0308Y; NePe0dAUUMU MOKCIUBICD 36EPHEHHS.
3 KOLEKMUBHUM NOXIOHUM NO3060M.

Kmouogi ciioBa: 110XiHuii 10308, MKO/Q, OPUANYHA 0c00a, YIACHHK, aKI[IOHEP, 0CaL0Ba 0c00a, CTaTyT-

HUH Kamitaj, ocobiBa iHpopMariis.

AHani3a oCTaHHiX JOCHiIKeHb i myOi-
Kamiif 3 miei temu. JlocmimkeHHIO iHCTUTYTY
MOXIJTHOTO II030BY IPUCBAYEHI IIpalli TaKUX
yuenux: M.K. Borymui, [.B. Ciacu6o-DateeBoi,
O.P. KoBasmmmna, T.C. T'yaimu, H.O. I'epacu-
menko, JI.A. Ocrposebkoi, C.B. Illoku, O.B. bir-
HaKaTaiHmux. BriM, 3 orsisiay Ha Te, IKIM YTHOM
1ell iHCTUTYT BperyJjboBaHO B yKpaiHCbKOMY
3aKOHO/IABCTBI, aKTYaJbHUM 3JIUIIAETHCS HAY-
KOBe JIOCJIi/[ZKEHHST TIOXiTHOTO T030BY 3 METOIO
TOMTYKY OB e(eKTUBHUX Ta PaIlioHAIbHUX
pilieHb HOTo MPaBOBOTO PETryJIIOBAaHHS.

Mertolo cTaTTi € BU3HAUEHHS TOHATTS OXiI-
HOTO TT030BY Ta O3HAK, 1[0 CTAHOBJSTH HOTO
3MiCT; IIpOBE/leHHS IIOPIBHAHHS Ii/IXO/iB
J10 IIPaBOBOI0O PETYJII0BAaHHA IIOXIHOIO 11030~
BY B YKpaiHi Ta iHO3eMHUX Jlep:KaBaX; BUSB-
JICHHSI HEJOJIIKIB IIPAaBOBOTO PEryJIIOBaHHA
MIOXiZIHOTO TO30BY Ta HaJaHHS IPOIO3UILN
10/10 iX YCYHEHHS Ta IiBUIIEeHHS eeKTUB-
HOCTI IIDaBOBOTO PeryJ/IOBaHH:A L[bOIO iHCTU-
TYTY B LIIJIOMY.

YkpaiHcbke 3aKOHOIAaBCTBO CTAHOM Hare-
mnep Z0BOJI CTPIMKO PO3BUBAETHCA B YaCTHUHI
MOJICpHi3alii peryJoBaHHg KOPIOPATUBHUX
BigHocuH. OcobiuBa yBara Oyja mpuisieHa
[MUTAHHAM 3aXUCTY KOPIIOPATUBHUX TIPaB MiHO-
PUTAPHUX YYACHUKIB IOPUANYHUX OCib, 110 3Ha-
WIIIO CBOE BTiJIEHHSI y BIIPOBA/KEHHI TAKOTO
c110co0y 3aXUCTY, SIK TIOXiJHUIT TTI030B.

3axUCTUTH KOPIOPATUBHI IIPaBa y4acHUKA
(axrionepa) ToBapucTBa B Y KpaiHi 3a 0MOMO-
TOI0 TAaKOTO IIPABOBOTO iHCTPYMEHTY, K IOXiJ-
HUIT 10308, MOJKHA JIMIIE Y 3B’I3KY 3 HAOYTTSIM
yunHocTi 1 TpaBusg 2016 poky 3akony Ykpainu
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«ITpo BHeCEHHS 3MiH /10 IEIKNX 3aKOHO/IAaBUNX
aKTiB 1I0JI0 3aXUCTY TPaB iHBeCTOPiB» (mami —
3V «IIpo 3axuct paB inBecTopiB») [1].

Binprmicts gocnignukiB iHcTHTYTY TOXiz-
HOTO I1030BY BKa3yIlOTb, 1110 1Or0 BUHUKHEHHS
BizGyJ0Cs B KpaiHax aHIJIOCAKCOHCHKOI IIpaBo-
BOi ciM'i, e BiH orpumaB HasBy “shareholder’s
derivative action” abo “derivative suit”. 3okpe-
Ma, OJIHI€I0 3 NepHINX 3TaZloK MPO KOHCTPYK-
1Ii10 TTOXiJ{THOTO TI030BY € pilneHHsT BepxoBHOTO
Cyny Cnonyuenux HlrtariB AMepukn y cripasi
“Dodge vs Woosley”, B sikoMmy 06yJI0 3a3Ha4€HO,
110 10 I0PUCAMKILI CYyAiB CIIpaBeyINBOCTI HaJle-
JKaTh CIIPaBU MO0 Kopropailil, iHimiioBani
3a 3BEPHEHHSIM OJJHOTO YU KilbKOX YYaCHUKIB,
SKIIO B pe3yJ/bTaTi BYNHEHUX aKTiB BiI_I6y]IOC$I
«TOpyHIeHHs 10Bipu» [2].

Mocmijukenust  0cobGaMBOCTEH  MOXIHOTO
TI030BY CJIii pO3MOYATH 3i BCTAHOBJIEHHS HOTO
MOHATTSI Ta KJIOYOBUX O3HAK, SIKi CTAaHOBJIATH
1OTO CYTb.

O.1. YyryHoBa 3a3Hauae, 1110 NOXiJIHUI TI030B
CJIiJ pO3IJIaT! 3 TOYKU 30PY IIPaBOBOTO iHCTPY-
MeHTa, e)eKTUBHICTD 3aCTOCYBAHHS SIKOTO T10JI51-
ra€ B TOMY, 10 B Pa3i HEMOKJIMBOCTI IOPUANYHOL
0co6U iHIIIIOBATH CY0BUiI PO3IJIs] CAMOCTIIHO
YY4aCHUK YW aKI[iOHEp TOCIOJapChbKOTo TOBa-
puctBa, sKuil 1epebyBae B craryci MiHOpHTA-
pist, Ma€ 1epenbaveHy 3aKOHOIABIIEM 3/IATHICTh
3BEPHYTHUCA 10 CYAY i3 II030BOM Bij| iMeHi Ta B
iHTepecax Takoi 0pUANYHOI 0coOM MIOAO Bii-
IIKO/yBaHHsI 30MTKIB, 3aBIAHUX [isMU U Oe3-
HisIbHICTIO 1T TT0canoBoi (nocagoBux) ocobu [3].

JILA. OctpoBcbKa 1iji TTOXiTHUM TTI030BOM
pO3yMi€ mpaBoBuii 3acib, AIKUI 1a€ 3MOTy 3as1B-
JATH Ta HiATPUMYyBaTH II030BU B iHTepecax
IOPUAMYHOI 0cobu il yyacHuKam abo KpeauTo-
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paMm, SKIIO opuaudHa ocoba He iHililoe pos-
IJISIT CAMOCTIIHO Yepes 3aliKaBJeHicThb 0cib, ki
BXOJATb /10 CKJIQJly OpPraHiB yIpaBJliHHS I0pU-
JUYHOI 0cO6M ab0 KOHTPOJIOIOTH TaKi OpraHu
YIIpaBJIiHHA B Oollepaligx, sAKi cTaau MiICTaBoIo
IUIST TIOJIAHHS TI030BY [4].

Cepen oznak O.I. UyrynoBa HasmBae Taki:
1) y BuU3HaYeHMX 3aKOHOM BHIAJAKaX TaKWil
11030B MOJIAETHCSI yUYaCHUKAMU, SIKi 3a 3BMUali-
HAX YMOB He YIOBHOBaXKeHi IIPeACTaBJIATH
opuaYHy 0co0y; 2) 11paBo abo OXOPOHIOBAHUN
3aKOHOM iHTepec HaJIexKaTh IOPUANYHI 0cObi.

JI.A. OcTpoBchbKa cepesi 03HaK, 1O XapaKTe-
puU3ytoTh crerudiky MOXiJIHOTO T030BY, BUJIi-
age: 1) Taki Mo30BM MOMAIOTHCS OMHIEID OCO-
6010 (HAMPUKJIAM, KPeAUTOPOM ab0 yYaCHUKOM
IOPUAMYHOI 0cOOU) 3 TIPUBOLY TIPABOBIAHOCHH,
SIKi BUHUKJIM MiK 7iBoMa abo Oisbiiie ocoba-
MH Ta B SIKMX He OpaB ydyacTi 3asiBHUK I1030BY;
2) B ocobu, sIKa MOAAE 0308, BificyTHI OKpeMi
MMOBHOBaKEHHS BiJl caMOi IOPUAMYHOI 0coOH,
6esmocepeIHbO Yepe3 HOPMHE TIPaBa; 3) Bi/IKO-
NyBaHHA 3a pe3yJIbTaTaMU PO3LJIAJLY I030BY
oTpuMYy€ He 0c00a, sIKa Oro Mmojiaia, a PUINY-
Ha 0co0a, B iHTepecax sIKoi HOTO MOZAHO.

Busnauenns, nagane JI.A. OcTpoBCHKOIO,
X04 i ZI0BOJIi TOUHO OIMUCY€E YMOBH, 3a SIKUX
yYacHUK (aKI[iOHep) I0PUINIHOI 0cOOH 3acTO-
COBY€E IHCTPYMEHT IOXiJJHOTO IT0O30BY, OJIHaK
MIOCUJIaHHS Ha Te, 1[0 HOro MOXKYTb 3asiB-
JISTH KPEIWTOPH IOPUAMYIHOI 0COOM € I0BO-
Ji HeKopeKTHUM. lle IMOSICHIOETBCS TUM, IIO
KpeJuTOpu HaJijJeHi IpaBOM 3BepTaTUCS 3
MTOXiTHAM ITO30BOM JIMIIE B 3aKOHOAABCTBAX
OKPEMUX JIep:KaB, OJTHAK B ¥ KpaiHi 3aKOHO/1aB-
CTBO He HAJA€ iM TAKOro IMpaBa, OOMEXYIUN
cy0’ €KTHUIT CKIIajl KOJIOM OCi0, TKUM HAJIEKHUTH
10 abo Gisbliie BiZICOTKIB CTATYTHOTO KalliTary
IOPUANYHOI 0c06U, 200 SIKMM HAJIEKUTH YACTKA
y BJIACHOCTI IOPMAMYHOI 0COOU, 1[0 CTAHOBUTH
10 a6o Gisble BifiCOTKIB.

Takum 4rHOM, GiTIbII KODEKTHUM € BI3HA-
yenns, Hazane O.1. Yyrynosolo, ske i mpornony-
€ThCSI 3aCTOCOBYBATH Hajiasli y 11iil poboTi.

L1 yKpaiHCbKOTO 3aKOHO/ABCTBA iHCTH-
TYT MOXiHOTO (HENPsIMOTO) TI030BY € OBOJI
HOBYM, a TOMY e()eKTUBHUX IIPABUJI OTO 3aCTO-
CyBaHHsI Harerep [oci He BUpoOJieHO. 3a3Ha-
YKBIIY 1€, HeOOXiHO 3BEPHYTUCS 10 TPAKTUKU
3aCTOCYBAaHHA IOXiAHMX II030BiB y JeprKaBax,
e 1eil {HCTUTYT TIPOWMIIOB armpobAalliio 4acoM.
3a mpuKJIag MOKHA B3SITH TIPABOBE PETyTIOBAH-
Hs Takoro iHctutyty B Cnosmyuenux Illtarax
Amepuku.

Ilepmr 3a Bce BapTO HATOJOCHUTH, IO 3aKO-
HozascTBo CIITA wiTko pospisHsie Mixk co600
[pAMi Ta MOXIiAHI TI030BH, a TAKOK BCTAHOBJIIOE
YMOBH, JOTPUMAHHS SIKUX [TA€ 3MOTY peasti3y-
BaTHU 1IPaBO HA 3BEPHEHHS 3 Bi/IIIOBIIHUM 11030-
BOM. 30KpeMa, IPSAMUIl 1030B Ma€ Micle TO/i,

KOJIM y4acHUK (aKI[ioHep) 3BePTAETLCS /10 CYAY
i3 TI030BOM 3a 3aXHUCTOM CBOiX IIpaB, a He I0pu-
auanoi ocobu. OzHak, abu cy0Ba crcTeMa He
OyJia 3aBaHTa)KE€HA BEJMKOIO KiJIbKICTIO TaKUX
no3oBiB, y CIIIA € aBa xpurepii, porpuman-
HS AKUX JIa€ 0c00i TIPABO 3BEPTATUCS 3 TAKUM
mo3oBoM: 1) IIKOza, 3aBiaHa akI[iOHEpYy 4YH
YYACHUKY TOBAPHUCTBA, MAE OYTHU MPSIMOIO Ta He
MTOXOJUTHU Bifi TIEPBUHHOI NIKOAW IOPUINIHIH
0co00i; 2) KO/, 3aB/laHa aKIiOHEPY YU YYACHHU-
Ky TOBapucTBa, Ma€ OyTH OKPEMOIO Ta BifIijib-
HOIO BiJl IIKO/AM, AKOI 3a3HaJIM iHIII aKIlioHepU
¥ yIacHUKM [5].

IToxignuii mo3oB 3a 3akonogascTsoM CIIIA,
CBOEIO Yeproio, Mojke GyTH MOJAHO 33 TAKUX
yMoB: 1) HasBHiCTH 30UTKiB; 2) HasgBHICTbH mii
(6e3misIbHOCT), Y 3B’SI3Ky 3 UMM IOPHIMYHA
ocoba 3a3Hasa 30MTKiB; 3) BiIMOBA IOPUAMIHO]
ocobu (ii opraHiB yrpasJiHHsI) BUNHUTH Bi/TIO-
BifiHi /i1 /11 BUIIpaBJIEHHS CUTYallii.

BtiM, Ha 1bOMY OCOGJMBOCTI TOXiZHOTO
1o30BY 3a 3akoHozaBcTBOM CIITA He Buuepiry-
toTbest. Hanpukitaz, naparpadom 605.0802 3a-
kouiB mrrary Dropuzia mepenbdavero, Mo oco-
6a, sika Gaskae 3BEPHYTHCS 3 MOXiAHUM I030-
BOM, Ma€ CIIOYaTKy 3BEpHYTHUCS 3 IIpeTeH3ili-
HOIO BUMOTOIO /10 4JICHIiB OPraHiB yIIpaBJiHHS,
HAJaBIIN iM PO3YMHHUII CTPOK /IS BUWHEHHS
HeOOXiJIHUX Iili, SIKWil He Ma€ MepeBUILyBaTh
90 mHiB. AJBTEPHATUBHO IIi€I0 TJIABOIO TEpe-
GadeHo, 1O ocoba MOKe [IOBECTH MapHiCTh
3BEPHEHHsI 3 IIPeTeH3iliHOI0 BUMOTOIO, SIKIIO
mpotsiroMm 90 HiB 3 MOMEHTY MOPYIIEHHS uJe-
HaMU OPTaHiB yIIPaBJIiHHS TOBApPUCTBA He (YJI0
BJKUTO BifmoBianux miit [6].

[l mopiBHSHHS: B YKpaiHi TAKUX BUMOT He
nepenbadeno, i ocoba, ska 6akae mogaTH MOXij-
HUII TI030B, MOKe 3DOOUTH 1ie, HABITh HE HAAB-
N 4YJeHaM OpraHiB YIPaBJIiHHA MOXKJIUBOCTI
BJafHaTH cutyalilo. Bincyrnicts 3asnaueHux
BUIIlE BUMOI, SIK i KPUTEpiiB BiMexyBaHHS
MIPSIMUX Ta MOXiHUX TI030BiB, MOXKe TIPU3BECTH
JI0 3aBaHTAKEHOCTI CyZI0BOi cuctemMu YKpainu,
MIOWHO TaKUil CIoci6 3aXMCTy KOPIIOPATUBHUX
npaB Habyle TIONMMPEHHST cepell YJYACHUKIB
(ax1ionepiB) ToBapuCTB.

[Ipunarigno ciin 3a3HaunT, MO B YKpain-
CHKOMY 3aKOHOJABCTBi BCTAHOBJIEHHsT 000B’sI3-
KOBOI IpoLeAypU [OCYAOBOIO BPEryJIIOBaHHSA
He 11036aBJisie 0cO0Y 3BEPHYTHUCS 32 3aXUCTOM
CBOIX IpaB Ta iHTepeciB oapa3y K 10 CYLy.
Taky mnosunito Bukiageno B Pimenni Kow-
crurytiitnoro Cyay Yxpainu Ne 15-pr/2002
Binm 9 mmmaa 2002 poxy B  cmpasi
Ne 1-2/2002 (cmpaBa Tpo JOCyLOBE Bpery-
moBaHHg cnopiB). 3okpema, Koucturyiriii-
HuM CyzoM 3a3HadyeHo, 10 MpaBo ocobu Ha
3BEPHEHHA 10 CyLy 3a BUPIIIEHHAM CIIO-
py He Moxke OyTu 0OMeReHe 3aKOHOM, IHIITUMU
HOPMAaTHBHO-IIPABOBUMU aKTaMu [7].
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Tomy B6aua€eThest, O 3a/IsT IIPOTUIIT MOJK-
JIMBUM 3JIOBKMBAaHHAM IIPaBOM Ha IIOJAHHA
IOXi/THOTO TI030BY iMILJIEMEHTYBAaTU B yKpaiH-
CbKe 3aKOHO/IAaBCTBO AOCBin Amonii — mepern-
Gaunti 0060B’SI30K 0COOM BOJIOAITH YACTKOIO
(aKIissM¥M) CTaTyTHOTO KaIiTaJxy HPOTSATOM He
MEHII SK 6 MicAIiB mepes THM, K 3BEPTATUCS
3 MOXi/THUM TI030BOM |[8].

[Mloxo Toro, sika ocoba HaiileHa PABOM
3BepraTucd i3 IOXiZHUM II030BOM, CJIiJ 3a3Ha-
yrTH Take. 3riJHo 3i craTTeio 54 TocmogapehKo-
rO IPOIIeCYAJIbHOTO KofeKey Ykpaium (pami —
I'TIK Ykpainu), TakuMm npaBoM HajijseHa ocoba,
stkiii HasreskuTh 10 i Gisbiie BiZICOTKIB CTaTyTHO-
T'0 KalliTary ToBapucTBa ab0 4acTKa y BJIACHOCTI
IOpUAMYHOI 0co6u s1KOi ctaHoBUTh 10 i Gisbire
BizcoTKiB [9].

Hagenene opMyioBaHHS — 3aKOHOZABIS
0/[pasy BUKJIMKAE MUTAHHSA 100 MOKJIUBOCTI
MiHOPHTApHUX yYaCHUKIB (aKIioHepiB) ToBapu-
cTBa00’€HATH CBOi [IO30BHI BUMOTY T2 3BEPHY TH-
€ 10 CyTy 3 KOJIEKTUBHHM II030BOM, a/IKe PO3Mip
y 10 BiicOTKIB CTaTyTHOTO KaNiTATy € 3HAYHUM.

BBaxaetbcd, mo ni. Piu y TiMm, 1o more-
pelaHs pelakilisl BKasaHOI HOPMHM Ile Ha CTail
3aKOHOIPOEKTY Tepeadavajia He TiIbKU MEH-
MM TOPIr — 5 BiICOTKIB, ajie i 3a3Hayaja 1mpo
CYKYIIHE BOJIOAIHHS KilbKoMa ocobamu. IIpu-
YKHa, 3a 4KOi 3aKOHO/IaBellb BUPILINB Bi/IMOBU-
THUCS BiJl MOMEPENHBOTO, GiJIbII JIOTIYHOTO M-
X071y, 3aJIMIIAEThCA He3posyMisoo. Tum maue,
1110 3aKOHOzaBelb y u. 3 c1. 54 I'TIK nepeabauus
MOSKJIMBICTD iHIIMX YYACHUKIB IOPUANYHOI OCO-
6u, gxi Bostoztitors 10 i 6isbiIe BizcoTkamu cra-
TYTHOI'O KalliTasly, NPUEJHATUCA A0 IIOJAHOIO
MOXiJTHOTO ITO30BY.

Takum 4YuHOM, HaAIMMBIIM TIPaBOM Ha
NIOJaHHA IOXiHOrO II030BY JIMAIIE Yy4yaCHUKa
(akilioHepa) TOBAapUCTBA, SKOMY HAJIEKUTDH
10 i GizbIte BiZICOTKIB y cTaTyTHOMY Karitadi,
3aKOHOJIaBel[b HEOOTPYHTOBAHO CTBOPIOE HAJITO
BUCOKMI Gap’ep IS peastiallii HUM ke Haza-
HOrO IIpaBa Ha 3BEPHEHHS 3 IOXiZIHMM I1030-
BOM, a/PKe KiJIbKiCTh yYaCHUKIB B aKIIOHEPHUX
TOoBapucTBax (2 BiZiHeZaBHA i B TOBapUCTBaX
3 0OMEKEHOI0 Ta J0JaTKOBOIO BilOBigaIbHiC-
TI0) MOKe OYTH HACTLIBKY BEJIUKOIO, IO CEPEe/l
akifionepiB (y4acHUKIB) He BUSBUTHCS >KOIXHOT
ocobu, kil Hamexuth 10 i Gisblie BiZCOTKIB
y craryTHoMy Kamitasi. Binbiie Toro, yuyacHu-
KiB (aKIioHepiB) TOBapUCTBA MOKHA T030aBHU-
THU IIpaBa HA 3BEPHEHHSA 3 IOXIHUM I1030BOM,
SKIIO HeAOOPOCOBICHO PO3MUTH iXHi YaCTKH
(akriii) B cTaTyTHOMY KariTaJri.

[lepenbauenuii 3akoHomaBIeM 1teH3 y 10 i
6isibllie BiZICOTKIB NpPU3BeEAE 0 CUTYyAIllii, KOJIH
TaKUM CII0COOOM 3aXUCTy MPAKTHYHO HEMOXK-
smBo Oyzne ckopucrartucs. Sk npukiazn OGiabir
e(eKTUBHOTO X0y /10 3aKOHOJIABUOTO Bpe-
TYJIOBaHHS I[bOTO IUTAaHHS BapTO HaBeCTH
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IOJIOKeHHST  3aKoHOMaBcTBa  DezsepaTuBHOI
Pecniy6aikn  HiMeuunHa.  3aKOHOIABCTBOM
BCTAHOBJIEHO, WIO 3BEPHYTHUCS 3 IOXiJHUM
MO30BOM MO’Ke 0c00a, sSIKa BOJIOJIE€ He MEHIIe
1% axuiii, a60 4acTKOIO, HOMiHAJIbHA BapTiCTh
sikoi cranoButh 100 000 eBpo.

OpHak SKIIO B acCIeKTi HOJAHHS IIOXiTHO-
ro IMO30BY aKI[iOHepaMH HiMellbKe 3aKOHO/aB-
CTBO ZIEMOHCTDPYE ITPaBUJIBHMI MiJXiz, 1poTe,
HEMOJKJIMBO He BiJ[3HAYNTH, IO B YACTHHI TIpa-
BOBOTO peryJIIOBaHHS MTO/IaHHs IIOXiTHUX 11030-
BiB yYaCHUKaMM iHIIIUX IOPUANIHUX OCi0, OKpiM
aKI[{OHEPHUX TOBAPWCTB, BUMOTH 3aKOHOAB-
ctBa HiMeuunHu € femio HaiMipHUMU.

[TosuTuBHUI TPUKIAJ PeryIoBanHs iHCTH-
TyTY 1oXiziHOTO 11030BY MicTuTh | Denepanpanit
3akon Pociiichroi Denepariii «IIpo akiionepni
toBapuctsay (Hazani — O3 PO «IIpo axkiio-
HEpHi TOBapuCTBA)

Io-miepiie, u. 5 cr. 71 Bule3asHaueHO-
ro 3akoHy TnepeabayeHo, M0 I1eH3 TOMaHHS
MOXiTHOTO 1M030BY cTaHOBUTH He 10 i Gisbime
BiZICOTKIB (sK 1e mepenbadyeHo B YKpaini), a
3HayHo MeHIme — 1 i 6isbIne BifCOTKIB cTaTyT-
HOro Kamitamxy (1Mo BiamoBizae HiMelbKoOMy
miaxony). Io-apyre, 4. 5 cr. 71 @3 PO «IIpo
aKI[iOHEpHi TOBAPUCTBa» TepeAdadeHo MpPaBo
MiHOPUTAPHUX aKIliOHEPiB O0’€IHYBaTH CBOI
IT030BHi BUMOTH, IIPO 1O CBiTYUTH (HOPMYIIIO-
BaHHs «aKIiOHEPH, AKi CYKyITHO BOJIOAIIOTH He
MeHII HiXK 1% po3MileHnx 3BUYANHUX aKIiit
ToBapuctsa» [10].

Hagepneni panimie 18i HOBen y cBOili CyKyTI-
HOCTi /Ial0Tb 3MOrY II0/10JIaTH HM3KY IIpaK-
TUYHUX TPOOJIEM, 3 SIKUMHU MOJKE 3iTKHYTUCS
aKIlioHep, y TOMY 4YHCAi NpobieMy pO3MUBaAH-
HA 4aCTKM akiil y craryrnomy Kanitaui. Tomy
YKPaiHCbKOMY 3aKOHOJABLIO CJIiJi 3BepHYTH
yBary Ha JIOCBiJ[ iHIIHUX JiepyKaB Ta crpobyBaTh
10T0 AKIO He HepeiHATH, TO MOIEPHi3yBaTH Ta
BIIPOBA/IUTU Y HalliOHAJbHe 3aKOHOaBCTBO.

Bapro Takox 3asmaumTH, 1O € IPUKJIA-
[ i pO3IIUPEHHs KoJia Cy0’€KTiB, SIKi MOKYTb
3BEPHYTHUCS 3 IOXiIHUM II030BOM JI0 IIOca-
noBoi ocobu. Tak, y Jeskux mepskaBax IPaBo
IIPE/ISIBJIEHHST TTOXI/THOTO TI030BY 3aKpillJIeHO
3a KpeauTopaMu IOPUAUYHOI 0cobu, siKa mepe-
GyBa€ B cTaHi HEIIATOCTIPOMOXKHOCTI (Tepedy-
Ba€ B IpoIleaypi 6aHKpyTCcTBa). 30KpEMa, TaKe
npaBo OyJI0O BU3HAHO pilieHHsIM BepxoBHOTO
Cyny mrraty lenasep (CHIA) y cmpasi North
American Catholic FEducational Programming
Foundation, Inc. v. Gheewalla [11].

Okpim 1boro, hopmymoBanus ct. 54 T'TIK,
IO T030B MOXKe OyTH MOZaHO 0c000I0, YacTKa
BJIacHoOCTi sikoi cranoButh 10 i Gisbine Binco-
TKiB, Ia€ 3MOTY TOBOPUTH TIPO Te€, 10 3BepHEH-
HsI 3 TOXITHUM MO30BOM MOJKe OyTH He TiJIbKH
B MeXaX TOCIOJaPCbKUX TOBApHUCTB, aje i
iHIIMX IOPUANYHKUX OCi0, B MeKaX SIKUX BUHM-
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KaloThb KopropatusHi Biznocunu. Hampuxmiaz,
3BEPHYTHUCA 3 IOXiHUM II030BOM MOXKE OJMH
3 YYACHUKIB BUDOOHUYOrO KOOIIEPATHBY TOLIO.

XTo & Moxe GyTH BiAIOBizaueM 3a TOXis-
HUM TI030BOM? K 3p0o3yMizo 3i cKa3aHOTO
BUIIle, BijllIOBizlaueM € came mocajzoBa 0coba,
HistMu ab0 Ge3MisIbHICTIO SIKOi 3aBAAHO MIKOIM
ropuanuHiil ocobi. Onnax crarrst 89 Tocomap-
cbkoro kozekcy Ykpainu (nani — I'K Ykpainn),
Ha/lal04M Iepestik MiJICTaB I BiANOBijaJbHOC-
Ti 10CamoBoOi 0coOM, HEe MICTUTh BU3HAUCHHS
I0CaI0BOI 0COOK Ta KOTO CJIiJL i/l TAKWUM Te€pMi-
HOM po3yMitu [12].

Tomy st Toro, abu BCTAHOBUTH KOJIO
Cy06’€KTiB, sIKi MiMaAaIoTh I1i/l KaTEropilo «Ioca-
JOBi 0cOoOM», CJIi 3BEepTATUCS IO CTEIaTbHIX
3aKkoHiB — 3akoHy Ykpaiuu «IIpo ToBapucrsa
3 0OMEKEHOIO Ta J0JATKOBOIO BiAMOBiZaMbHiC-
Tio» (nami — 3Y «IIpo TOB») ta 3akony Yxkpa-
imm «IIpo aximionepni ToBapmcTBa» (mam —
3Y «IIpo AT») Tomro.

3okpeMa, skifo 3BepHyTHCS 10 3Y «Ilpo
TOB», To 3rinHo 3 4. 1 cT. 42 3akony, nocano-
BUMU 0c006aMU MOXKYTh OYyTH He TiJIbKU YJIeHU
BMKOHABYOTO OPraHy 4M HarJsA0BOi paau, aie
W Oyzab-siki iHIm, KO Ie TepegbadeHo cra-
tyTroM. To6TO mMOCanoBo 0c060I0 B CTATYTI
TOBAapUCTBA MOXKe OYTH 3a3HAYEHO i TOJIOBHOTO
Gyxrajrepa, MeHeKepa, 10 MOKJIajaTuMe Ha
OCTaHHIX Mi/BUIIlEHY MAalfHOBY Ta MaTepiajibHy
BixmoBimampHicTs [13].

1o xx mo 3Y «IIpo AT», To cutyaris € semo
iHII010. 3TiZ{HO 3 BU3HAUCHHSM I10Ca[0BUX OCi0,
HagaHuM y 1. 15 cT. 1 3aKoHy, TT0CaIOBUMH OCO-
Gamu € sme Ti GisudHi 0ocobu, AKi € YieHaMK
OpraHy TOBapucTBa, 0e3 MOKJIMBOCTI Iepejl-
6auennst ix y craryti. Tomy mocazoBuMu oco-
Gamu € i qupekTop (WieHu AUPEKIii), i YieHn
Harys10B01 paau, i peBisop (peBisiiiHa kKomicist)
ta inmi [14].

Ananoriyanm € 3MicT i crarti 23 3akonHy
Yxkpainn <«IIpo rocmozapcbki TOBapucTBaY,
SIKUH € YUHHUM Y Till 9acTUHi, B IKiil 11e cTOCy-
€THCST TIOBHUX T4 KOMAHAUTHUX TOBApHUCTB [15].

TakuM 4YMHOM, Ma€EMO CUTYAILil0, 32 AKOi 110
KOPIIOPaTUBHUX BiIHOCUH y Me)KaX Pi3HUX roc-
HOAPCbKUX TOBAPUCTB HEOOXiJHO 3aCTOCOBY-
BaTHU pi3He PO3yMiHHA KaTeropii «1ocamoBa 0co-
6a», a OTXKe, i pi3HE KOJIO cy6’eKTiB, SIKI MOXKYTb
OyTH BiANOBigauaMu 3a TOXiHUM TI030BOM.

IlepenGaunTi TMPEBEHTUBHUI  TOXiAHWMIT
no30B nporionye M.K. Borym y cBoiii mucep-
TaliiiHiil poboTi «3axucT mpaB Ta iHTEPECiB
cy0’eKTiB KOpHOpaTMBHUX BigHocwH». Ha ii
IYMKY, B CUTyalligdX, KOJIU 3arpo3a 3alolisIHHSA
30UTKIB € peajibHOIO, 3aiHTepecoBaHiil 0cobi
CJIil HaJlaTM MOXKJIUBICTb He YeKaTH HaCTaHHS
MIKIJINBUX HACJIIKIB, a 3BEPHYTUCS 32 IIpe-
BEHTUBHHUM 3aXHCTOM, iHCTPyYMEHTOM 4YOrO
MO)Kke OyTW NpPEBEHTUBHUUN IIOXiJIHUII TO30B.

[Ipm 1mpOMY BuUeHa HATOJIONIYE, IO OCKiTBKU
WIeThCA TPO BiIMOBiIAJIBHICTH caMe TT0CaI0BUX
0ci6 1opuanYHOi 0cO6H, TO AOLIIBHO IPOIKCATH
0060B’s130K TAKOTO TTO3UBAYA 3 HCHUTH 3yCTpi-
He 3a0e3leYeHHs] MO30BHUX BUMOI ILISIXOM
repepaxyBaHHs Ha JIEIO3UTHUI PaXyHOK CyLy
cyMu, sika Oyie BU3HAUATUCS CYZIOM Y KOKHOMY
KOHKPETHOMY BUIIQ/IKY [16].

3 oryany Ha BuieHaBeznene, M.K. Borym
ITPOITOHYE CePeJI ITiICTaB BiITOBiJaThHOCTI TTOCa-
JIOBUX 0Cib 3a 3aBaaHy iXHIMU migMu uu Geszi-
AnpHiCTIO KOy, HaBeneHNX Y cT. 89 'K Ykpa-
iHW, mependauuTH i <«CTBOPEHHSI PEAIbHOI
3arpo3u 3amOAiAHHA 30UTKIB IOPUANYHIN 0CO-
6i». Ilpu oMy, sIK 3a3HaYa€ BYEHA, I[LIKOM
OYEBHM/IHOI € mNpobjeMaTuka BUKOPUCTAHHS
OIlIiHOYHOTO IIOHSATTS, SIKUM € «peasibHa 3arpo-
3a». Ha il mymKky, peasbHa 3arposa Ma€ BCTa-
HOBJIIOBATUCS CYAOM Y KOKHOMY iHIUBiZyasb-
HOMY BUIIQJIKy Ha OCHOBi Ha/laHUX y4aCHUKaMU
nokasziB. Oxpim mporo, M.K. Borym mpomonye
noroBauTH cT. 54 TTIK Ykpaiau, 3akpimusim
3a MiHOpUTAaPHUM YYaCHMKOM IIPaBO 3BEPHEHHS
3 TIOXiJJHUM II030BOM IIPO YCYHEHH$ peasbHOI
3arpo3u 3aTOLiTHHA 30UTKIB.

3BicHO, cJiji po3yMiTH, 10 B TaKOMY pasi
[PEZMETOM TaKOTO MOXiZIHOTO MO30BY Oyle He
BUMOTa TIOKJIACTH Ha MOCAI0BY 0CO0Y MallHOBY
BiIMOBIMAJIBHICTh 3a Te, YOTo 1Iie He BiabyJrocs,
a BHMOTa IIIOJI0 YCYHEHHs peajbHOi 3arpo3u
3al0/igHHa 30UTKiB, 1m0 HabumkaTuMe Ioro
JI0 HeTaTOPHOTO 11030BY, a TOMY TaKa KOHCTPYK-
1[i 3aCJIyroBy€ Ha yBary Ta iMIIEMEHTaIlilo
B UMHHE 3aKOHO/IaBCTBO.

JouiibHuM — BOAYAETHCS  TAKOXK — aHAJI3
BU3HAUEHNX 3aKOHOJABIIEM IIi/ICTaB BiAIIKO-
IyBaHHA 30UTKIB TIOCazoBoI0 ocoboio. Ixmiit
nepeJiik HaBouThcsa B 4. 2 cr. 89 I'K Ykpainu.
Taxumu mizcraBamu, 30kpema, €: 1) xii, BunHeHi
3 IIEPEBUIIEHHSAM 200 3JI0BKUBAHHSAM CJIYKOO-
BUM CTaHOBUINEM; 2) /ii, BYUMHEHi 3 MOpyIIeH-
HSIM TOPSAKY TOTOMKEHHs1 abo iHIIOi Tpo-
Lelypu TPUHHATTS piliedb; 3) aii, BYMHeHi
3 JOTPUMaHHSM IOPSI/IKY HOTOKEHHs, OHAK
[OCAI0BOIO 0CO60I0 6YJIO TIOAHO HEJOCTOBIPHY
indopmario; 4) 6e3/isIbHICTh MOCAL0BOI 0CO-
61, KOJIM BOHA MyCHJIa 3MiHCHUTH MeBHi il Bij-
MIOBiZIHO 10 CBOIX 0OOB’S3KiB; 5) inrmmi BUHHI i
HOCAI0BOI OCOOH.

OpHak BapTO 3a3HAYMTH, 110 JIEsIKi 3 BuUIIle-
HaBe/[eHUX TTi/ICTaB BU3HAYEHi /0BOJI abcTpak-
THO i MOPOKYIOTH TTPOOJIEMH.

30KpeMa, YeTBepTa MijicTaBa MiCTUTh BKa-
3iBKy Ha 000B’I3KHM [I0CAI0BOI 0cOOU B 11iJIOMY,
a 1'sATa — He KOHKPETH3YE, 3a SIKi came BUHHI
mii ocoba Oyme 3000B’si3aHa BiANIKOIYyBATH
360uTku. Ciig mam’saTatu, 1110 BUKOHAHHS 110Ca-
JOBOIO 0c00010 TIEBHUX 000B’SI3KIB MOsKe OyTH
MIOKJIQJIeHO Ha Hei TPYJOBUM JOTOBOPOM 4YH
KOHTPaKTOM.
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Bunukae nuTanHA: YM € HEHaJEXKHE BUKO-
HaHHS 110CaZI0BUMHU 0cobaMM CBOiX 000B g3KiB,
nepesGaueHUX TPYAOBUM JIOTOBOPOM (KOHTPAK-
TOM), IiZICTABOIO JIJIST TTO/IAHHS TTOXiIHOTO T1030-
BY /10 TaKOi II0CAZ0BOL ocobu? Ile Tum naue €
npobJEMHUM MUTAHHSM, SIKIO BPaXyBaTU TOU
(axr, 1110, 3rigmo 3i cT. 42 3Y «IIpo 3axucT npas
inBecTOpiB», 1. 19 Ta 1. 12 cT. 20 I'TIK Ykpainuy,
MOXiHUIT TO30B BifHeceHo A0 MiABizOMYOCTi
TOCIOJIaPCBKUX CYJiB, TOAL SIK CIIOPH 3 TPYZIO-
BUX BiTHOCHH — IiIBiIOMYOCTI CyZiB 3arajabHOI
IOPUCAUKILIT.

Oxpim 1poro, 3riguo 3 4. 3 c1. 233 Kogexk-
cy 3aKoHiB 1po npaio Ykpainu (mani —K3nll
Ykpaiuu), 111 BUMOTM IMOAO CTSITHEHHS 3
npaiiBHuka (1I0CazioBoi 0COOH 3a JIOTOBOPOM,
HaIIpUKJIAJ, JUPeKTopa) MaTepialbHOI IIKOAH,
3alOJigHOI  IiAIPUEMCTBY, BCTaHOBJIIOETHCS
1mo30BHa faBHicTh y 1 pik. [17] Bognouac, sxiio
HzIeThCst PO TPUTSATHEHHSI IOCaA0B0i 0co0U 10
MaifHOBO{ BiZIlIOBiZIaJTbHOCTI, TO 3aCTOCOBYETHCA
3araJibHUI CTPOK IT030BHOI IABHOCTI B 3 POKU.

Taxosx BupimeHHs IbOr0 MUTaHHS (MaliHO-
BY YU MaTepiaJibHy BilIIOBiZIaJIbHICTD B TAKOMY
pasi Mae HecTH MocaoBa 0coba) € Ha3BUYAIA-
HO BOXJUBUM 3 OTJISY U Ha Te, IO B MeXKax
MaifHOBOi BiATIOBiQ/IBHOCTI M€ TpPe3yMIIid
BUHHU, 2 B MeKaxX MarepiaJibHOI — Hi, i To3uBavy
JIOBEJIETHCS IOBOAUTU BUHY OCOOM, & HE TiJIbKK
IPOTUIPABHICTH Aill Ta HASIBHICTH 30UTKIB.

3 oxHoro 60Ky, sk 3asHayae 1.B. Cnacubo-
®dareeBa, MOKHA 3POOUTH OJHO3HAYHUN BUCHO-
BOK 11010 TOTO, I110 YNHHE 3aKOHOAABCTBO Ilepes-
6auae HUBIILHO-TIPABOBY BiANOBIAATBHICTD /151
4jleHiB KOJIeriaJIbHOT0 BUKOHABYOIO Opramy,
OCKIJIbKM € HM3Ka HOPM, 3 SIKMX I[¢ BUILIU-
Bae [18]. 3oxpema, HimeTnes mpo 4. 4 cT. 40 3Y
«IIpo TOB» Ta u. 4 ct. 92 [{uBisbHOTO KOZIEKCY
Ykpainu (nani —I[K Ykpainn), skumu nepes-
6aueHO CoJiapHy BiANOBIJAJBHICTD YJIEHIB
BUKOHaBYOro oprany; [19]i4. 5 cr. 26 3Y «IIpo
TOB», akoio BcTaHoBJieHa cojiflapHa BifMmoBi-
JATBHICTD JUIS1 TIOCAIOBUX OCI0 1I0/I0 TOBEPHEH-
HS BUILIAT TOBAPUCTBY. AJIKe 3a MarepiajibHy
LIKO/Y, 3aB/laHy B MeKax TPY/OBUX IIPaBOBiJ-
HOCHH, He nepeaGadeHo aHi conifapHoi, aHi cy6-
CHU/IiapHOI Bi/JIITOBi1aIbHOCTI.

IToxi6Hy MO3MINI0 MOKHA TIPOCTiAKYBa-
™1 B [locranosi Ilnenymy Bepxosnoro Cyay
Yxpainu «IIpo cyzoBy npakTuky B cripaBax Ipo
BIZIIKO/lyBaHHA IKO/Y, 3allO/igHOl Iianpu-
€MCTBaM, YCTaHOBaM, OpraHisalisam ix mpaiis-
Hukamu» (rami — [ITIIBCY «IIpo mikony 3aBaa-
HYy TpaniBHUKaMu» ). 30kpema, B 1. 16 Cyzom
3a3HA4Y€HO, IO B Pa3i 3aMOAiIHHSA KON TIiSIMA
KIJIBKOX IIpalliBHUKIB po3Mmip ii BiAmKogyBanHg
BU3HAYAETHCA 7151 KOSKHOTO 3 HUX OKPEMO, a €11~
HOIO ITiJICTAaBOIO 3aCTOCYBAHHS COJIiIapHOI BiJl-
HOBIJAJIHOCTI € BUYNHEHHS KiJIbKOMa 0cobamu
YMUCHUX Mi#l i3 3amoxisuus mkoau. [Ipu 1po-
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MYy 3aCTOCYBAaHHSI CYJOM IIOHATTS <«yMMCHUX
Nlili» O3HAYAE, 10 UAEThCS IMPO BiANIKOyBaH-
Hs IIKOJU, 3aBJAaHOi 3JIOYMHHUMHM AisIMU IIpa-
I[IBHUKIB ITiATPUEMCTBA, OCKIJIBKM KaTeropis
«yMHCIY» € KpuMiHaibHO-TIpaBoBoo [20].

ITpo6Jsiema TOJISITAE B TOMY, IO 1€ TUTAHHST
HaTeTiep He 3HAWIIJIO CBOTO BUPIIICHHS B YWH-
HOMY 3aKOHO/IaBCTBi, a Cy/l0Ba IPaKTHUKa € IIe
He jocuTh chopMoBaHoio, abu Gyso BUpobIe-
HO TIPaBOBi OPIEHTHPHU 3aCTOCYBAHHS THUX YU
IHINUX HOPM.

Hanpuknan, eqmHuM ysarajabHeHHSAM CY/I0-
BOi IIPAKTMKH, K€ TOPKAETbCA NUTAHHA Bill-
MoBiaIbHOCTI TocazoBux ocid, € ITocTaHoBa
[Inenymy Bepxosuoro Cyay Ykpainu, npucss-
yeHa BUPIMIEHHIO KOPIOPATHUBHUX CIIOPIB,
Biz 2008 poky, a e 2016 poky, TO6TO HOBOJII
HeakTyasnbHa. Bimmosinno mo m. 4 miei Ilocra-
HOBM y pa3i BUpIllEHHS NUTAHHA: YU HaJle-
SKUTb CIp Mi’K TIOCIIOJAPCBKUM TOBAapUCTBOM
Ta YJeHaMU BUKOHABYOTrO Oprany (HarJsjoBoi
paan) 0 KOPHOPATHBHOTO UM TPYAOBOTO, CJIif
kepysarucsi poszuisiom XV Kozekcy 3akoHiB
mpo mpairio [21].

Bapro BigsHauuty, mo noxpibHe dopmy-
JIIOBAaHHY CyAYy He TiJIbKM He Jla€ BiAloBili
Ha IIOCTaBJICHE 3alUTaHHS, a IiJBOJUTH HaC
JI0 BUCHOBKY, 110 HagBHICTb TPYZOBOIO JOrO-
BOPY 3 IMOCAIOBUMHU 0OCO0aMU € IMiJCTaBOO
JUIS BifIHECEHHSI TaKOro CIIOPY [I0 TPY/OBOIO,
10 He JacTh 3MOTY MiHODUTApHOMY y4YacCHU-
Ky 3BEepHyTHCS 3 HOXifHUM 1030BoM. OjHak,
stk GyJI0 3a3HAYEHO paHilile, HABEJEHA MO3UILis
Cyny, 3 OTJIIly Ha 3MiHU B YNHHOMY 3aKOHOJaB-
CTBIi, He € aKTyaJIbHOIO, IIPOTe 1ie He 03HAYAE, 1110
BOHA € XUOHOIO.

Brim, gkmo 3BepHyTHCS 10 KOHKDETHHX
NPUKJIAAIB i3 Cy[IOBOI NPAKTUKU, TO € IIeBHi
IiKaBi NPUKJAAX BUPILIEHHS CHiBBiJHONIEH-
HS IUBIIBHO-IIPABOBOIO Ta TPYAOBOIO peEry-
JIIOBAHHS BiJHOCUH 32 Yy4YacTIO II0CAJOBUX
oci6 rocmozapchkux ToBapucTB. Hampurkiaj,
y cBoemy pimenni Bing 07.02.2018 y cnpasi
Ne 711/5711/16-11 Bepxopumit Cy/ 3a3HaquB,
IO XapakTep BiHOCMH Mi’K TOBApHUCTBOM Ta
foro mocaoBuMK 0cobaMu, X04 O 3 HUMHU i
YKJIaZIeHO TPY/I0BUII 1OTOBIP, He 1a€ 3MOT'y FOBO-
PUTH TIPO TIPIOPUTET PETYJTIOBAHHS TPYZOBOrO
3aKOHO/IaBCTBA HAJ[ IMBIiJIBHUM, OCKiJIbKM, Ha
BiZIMiHy BiJ iHIIMX MpaliBHUKIB, 0O0B’SI3KM Ta
MOBHOBKEHHS TAKUX OCi0 HAMpPsIMY OB s3aHi
3 J€31aTHICTIO IOPUANYHOI 0COOH, a OCKiIbKM
MOHATTS JAI€3ZIaTHOCTI Ta MPaBOCYO’€KTHOCTI
IOPUAMYHOI 0COOH € UBINICTUYHUMM, TO MPio-
pUTET Ma€ HaZaBaTUCA CaMe LUBiIbHO-IIPABO-
BOMY peryJiioBanuio [22].

Ha nmamy gymky, smict m. 4 4. 1 c1. 89 T'K
Ykpainu HeOOXiJHO YTOUHWTH, IPSIMO 3a3Ha-
YKBIIHK, [0 MOPYLIEHHS IOCAI0BOI 0CO00I0
ii TpymoBUX 0GOB’SI3KIB €/He € MiACTABOIO s
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MaliHoBoi BigmoinampHOCTi 32 cT. 89 'K Ykpa-
iam. IlpwHatiMHi TOomi MM OTpHMaeMo OJHO-
3HAUHY BiAIIOBi/Ib HA MUTAHHS CIIiBBiZIHOIIEHHS
MaliHOBOi Ta MarepialbHOI BiATOBiZATHHOCTI
[0CaZ0BUX 0Ci 3a MOPYLIEHHST HUMU CBOiX TPY-
JIOBUX 000B’A3KiB.

Jlonoky 3akoHOHaBlEeM He Oyze 3pobJIeHo
yrouneHHs, 3MicT 1. 4 4. 1 c1. 89 'K Ykpainn
CJIJl PO3YyMIiTH TaKUM UYMHOM, IO IIi/[CTABOIO
[OIAHHS TOXi/THOTO IIO30BY € TOPYIIIEHHS 10Ca-
JIOBOIO 0COOO0IO TIOKIaIeHNX Ha Hei 000B’a3KiB —
Oy Ib-SIKMX, OKPIM TPYIOBUX. SIKIIO i€ ThCs ITPo
HOPYIIEHHSI BUKJIIOYHO TPYAOBHX OOGOB'SI3KiB,
TO 1€ BXK€ BUHATKOBO MarepiajJbHa BiAno-
BiZIaJIbHICTD, $IKOI, 3 OIJIAAY HAa MOKJMBICTb
MOKJAIEHHST Ha TOCAA0OBUX 0Ci6 060B’sI3KY
3 BI[UIKOAYBaHHS HEOTPUMAHOTO IIPUOYTKY,
Ma€ OyTH JOCUTD s 3aXUCTY Ta BiIHOBJIEHHS
[OPYIIEHUX [IPaB.

BriM, Ha 1poMy amaziiz ocobamMBOCTENl
MiJCTaB BiAIOBiZAJIBHOCTI IOCAZOBUX 0CiO
3a TIOXiIHMM TI030BOM He BUYepPIyeThcs. Piu
y TiM, mo B 4. 1 ¢1. 40 3V «IIpo TOB» 3a3Ha-
YeHO, 0 YJIeHU HarJsA/I0BOI Pajii TOBApUCTBA
Ta 4YIEHM BHMKOHABYOTO OPTaHy TOBapuCTBa
MAIOTh JisATH 0OPOCOBICHO i PO3YMHO B iHTED-
ecax ToBapuctBa. [Ipu mpomy 3¥Y «IIpo AT»
aHaJIOTIYHOI HOPMM He MICTUTh — Ha IIOcCa-
JOBUX 0Ci6 TNOKIafacThcss OOOB’A30K isATh
B iHTepecax akIiOHEPHOTO TOBAapUCTBA, OJHAK
He 3TaZlyEThCST PO TOOPOCOBICHICTH Ta PO3YyM-
HicTb. [ToaiOHM BigAMiHHMI MiAXix 3aKOHOAAB-
111 BUKJIMKAE TOANUB, a OCOOJUBO, SIKIIO MPH
1IbOMY IIPOBECTH I1apaJieJib 3 JOKTPUHOIO «IIpa-
Busa OGizHec-cyukenHs» (auri. — “business
judgement rule”), sika € MOMIMPEHOIO B AHTJIO-
CaKCOHCBKill TPaBOBiii ciM'i.

3rigHO 3 BUIE3a3HAYEHOIO OKTPUHOIO,
ocaioBi 0cob6M TOBApUCTBAa HE HECYTh BiAIO-
BiZIaJIBHOCTI 3a CBOI PillleHHs, SKIIIO BOHU AisJIN:
1) 106poCoBicHO; 2) PO3YMHO Ta 10iH(GOPMOBa-
HO (4K i 6yab-sika po3yMHa IepeciuHa ocoba Ha
ix micii); 3) y croci6, skuii BoHM 06IPyHTOBAHO
BBaKAJU TaKWUM, IO BiZINOBiZa€ HaWKpammm
inTepecaM KoMmmaHii. AKII0 1y MaitHOBOI Bif-
MOBiZIAJIBHOCTI 1TOCAZI0BUX OCi0O IIpUTAMaHHOIO
€ Mpe3yMIIlisl BUHM, TO JJIsI JIOKTPUHU <IIpa-
BuJIa Gi3Hec-CyKeHHsT» TPUTAMaHHOIO € Ipe-
3yMIIIisl HEBUHYBATOCTI, i TArap J0Ka3yBaHHs
JIEKUTD HA 11031BaveBi [23].

OCKiJIbKY 11e TPaBUJIO BUPOOJEHO aHTJIO-
CaKCOHCBHKOIO TIPEIe/IeHTHOI0 CUCTEMOIO, TO i
3aCTOCYBaHHS MOro B YKpaini MOrJio 3filicHIO-
BaTHUCS JIUIIIE B paMKax MiXKHapPOJHOTO IIPUBAT-
HOTO TIpaBa — BiTHOCWH 3 iHO3eMHUM eJIeM€eH-
TOM, Hi/IITOPSIIKOBAHUX 3aKOHO/JIAaBCTBY O/IHI€T 3
JlepsKaB aHIJIO-CAaKCOHCHKOI IIPaBOBOi CUCTEMU.
3 1IbOTO IPUBOLY ANBHUM BUAAETHCS TOH (haxr,
mo u. 1 c1. 40 3Y «IIpo TOB» 3akpinsueno Bci
TPU CKJIAAHUKH <IIpaBuia Gi3HeC-CyAKEHHST».

Toxx BUHUKA€E TUTAHHS: SKYy METY Iepe-
CJlyBaB  3aKOHOJlaBellb, 3aKpilliolouu B
3Y «IIpo TOB» Bci Tpu eslemMeHTH iHCTUTYTY,
SKAN HeBioMuil ykpaincbkomy mpasy? Yu €
1le MepeyMOBOIO /U1 NEepPeHHATTS {HO3eMHIX
HOpM y IIpoleci Oe3nepepBHOi KOHBepreHii
paBoBux cucreM? [IuTanHs 3a1uIIaeThCs Bijl-
KPUTHUM, IJOKH ITPAKTHKA He MOKayKe MeXi TIryMa-
yeHHs TosoxkeHHs 4. 1 ¢T. 40 3Y «IIpo TOB».

[ITos0 yMOB NPUTSITHEHHS MOCAZ0BOI 0CO-
61 10 BiAIOBiZAJNLHOCTI, TO BOHU € 3arajb-
numu. 3oxpeMma, Bepxoumuit Cynm y cmopasi
Ne 922/2187/16 Bin 03.07.2018 poxy HaroJio-
CHUB Ha TOMY, IO HEOOXiHO JOBECTU HASIBHICTD
BCiX YOTHPHOX YMOB IMBIJIbHO-IIPABOBOI BiJl-
MoBijabHOCTI: 1) TPOTUIIPABHICTD; 2) IIKOAY;
3) UPUYMHHO-HACJIJKOBUI 3B’S130K; 4) BUHY
[24]. HlonpaBna, BapTo BiA3HAUUTH, TIIO € CYI0-
Ba IIpaKTMKa, BiAMiHHa BiJi HaBelEHOI BUIIE
no3uniii Bepxouoro Cyay. Tak, y Pimenni
locnonapeskoro cyny m. Kuesa Big 28 mucro-
maza 2017 poxy y cripasi Ne 910/17440/17 cyn
HAroJIOCUB HA TOMY, IO /IS TIOXiZIHUX T1030BiB
JIOCUTH JIOBECTH HASBHICTb IIPABONOPYIICHHS
Ta 36uTKiB [25].

Posriistatoun 0cobIMBOCTI TOXIHUX 11030~
BiB 32 YMHHMM 3aKOHOZABCTBOM, CJIiJI TaKoxX
BiZI3HAuMTH, 1O 3TifHO 3 1. 13 cT. 41 3akony
Ykpainu «IIpo minni mamepu ta doHpOBUIA
puHok» [26], a Takox m. 13 Pozxiny 3 Ilomo-
skerst «IIpo poskputts indopmarii emiTenra-
MU LiHHUX TanepiB» [27], mopyiieHHs TpoBa-
JUUKEHHS y CIIpaBi I1PO BiJIIIKOyBaHHA €MiTEHTY
30UTKIB, 3aBAaHUX [10CAZLOBOIO 0COO0I0 eMiTeH-
TY, € 0c006IUBOIO iH(POPMAIIi€IO Ta i AIsIrac po3-
kpurtio. Ct. 122 Tocnogapebkoro mpoiecyannb-
HOTO KOJIEKCY Y KPaiHU TaKosK TepenbadeHo, 1o
yXBaJja Mpo BiIKPUTTS TPOBA/PKEHHS Y CIPaBi
3a TOXITHUM TO30BOM TIJIATAE OMyOIiKyBaH-
u1o0. IIpu mbomy, 3rizno 3 4. 3 ct. 122 I'TIK Yxpa-
iHu, Taka yxsajsa mae micturu: 1) maty onpu-
JIIOHEHHST; 2) HOMeD CTIpaBy; 3) HalilMeHYBaHHS
Ta ajpecy cyay; 4) miHy MO30BY; 5) HaliMeHy-
BaHHS 1103MBa¥a Ta HOTO MiCIle3HAXO/KCHHS;
6) HailMeHyBaHHS iHIINX YYaCHUKIB CIIPaBU.

T.C. I'ynima ta H.O. I'epacumenko, po3rJisi-
JIAI0YM TaKWI acleKT IPaBOBOTO PETyJIOBAHHS
IIOXi/THUX I030BiB, 3a3HAYAIOTD, 110 OIPHJION-
HeHHs Takoi iHdopmarlii Moxe 3aBIaTH IIKO-
I JIOBIH peryTallii lopuandnoi ocobu, 6yTu
IiICTaBOIO /I PO3ipBAaHHSA I1JI0BUX CTOCYHKIB,
3MEHIIIEHHS iHBECTUIIill Ta MOTipIIeHHS €KOHO-
MiYHOI'O CTAHOBUILA B IIJIOMY.

3pobieHe BYCHUME 3ayBasKEHHsI € CIpa-
Be/IMBUM. AjizKe caM (hakT HasgBHOCTI cripaBu
0po BiAIIKOLyBaHHsI 30UTKIB, 3aBIaHKX MOCA-
JIOBOTO 000010, CBITYUTH TPO CJAAOKUN piBEHb
opraHisariii ynpaBiiHHS, a oTXKe, i HeHaaiii-
HiCTb TAKOTO TOBAPHCTBA SIK TEIEPilIHbOTO YU
Mailby THbOTO KOHTPAreHTA.
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BucHoBKH

Came BHIPOBA)KEHHS IIOXiTHOTO TI030BY
10 YKPaiHCBKOTO 3aKOHOJIABCTBA € IO3UTHUB-
HMM KPOKOM Ha HLJIAXY [0 BJOCKOHAJIEHHS Ta
MPUBE/ICHHSI Y  BIiJIIOBiHICTh yKPAiHCHKOIO
KOPIOPAaTUBHOTO 3aKOHO/ABCTBA JI0 TUX CTaH-
JIapTiB 3aKOHOABYOTO PETYJIOBAHHS KOpIOpa-
TUBHUX BiJJHOCHH, 110 € B KpaiHax 3 GiJIbIr po3-
BUHEHOIO0 CHCTEMOIO KOPIIOPaTWBHOIO IIPaBa.
Opnak peryJsoBaHHS IIOTO iHCTUTYTY B HOro
YUHHOMY CTaHi MOTpeOy€e MepeoCMUCICHHS Ta
BUDIIIeHHs] HU3KK 1poOJieM. 30KpeMa, HeoOXijl-
HO B’KUTH TaKUX KPOKiB:

1. 3MeHIUTH MATHOBUIA TI€H3 /171 TTOJIAaHHS
noxigHoro mo3oBy 3 10% mo 1 BigcoTkiB Biac-
HOCTIi B CTaTyTHOMY KaIltiTaJi.

2. YiTKo mpomnucaTy paBo y4acHUKIB (aKiii-
OHepiB) 3BepTaTHCS 3 KOJEKTUBHUM IOXiTHUM
[1030BOM.

3. IlepenbaunTyi 3aKOHOAABUYMI MeXaHi3M
3aM00iTaHHS 3JI0BKUBAHHIM TIPABOM Ha MOJIaH-
H$ IOXiJTHOTO [I030BY y BUIJISI/Ii iMII€epaTUBHOI
BHMMOTH BOJIOJIITH YaCTKOIO (aKIisIMI) B CTaTyT-
HOMY KalliTasli OpUIMIHOI 0COOU IPOTSTOM I1EB-
HOTO CTPOKY. SIK IpUKJaZ MOKHA HepelHsITH
nocBin Amonii — BcranoBuTH cTpoK y 6 MicsiriB.

4. Hagatn yuacHmkaM (akiioHepaMm) IOpH-
IMYHOI 0cOOU MIPABO 3BEPTATHCS 3 PEBEHTUB-
HUM HOXiZIHUM II030BOM /IJIs1 YCYHEHHsI 3aTPO3U
3aTO/iTHHA IIKOAW, JO3BOJHUBIINA TaKUM YHHOM
[onepeskaTy HeraTUBHI HACHIAKYU JUId I0pU-
nuuHoi ocobu Ta 36epertu “goodwill”, akino
OCTaHHBOMY Oy/le 3arposKyBaTH 3alOJisTHHS
LIKOJY, SIKYy HEe KOMIIEHCYE JKOJHE BiJIIIKOAY-
BaHHs1 30UTKiB.

5. BizmexxyBaTu MarepiasbHy Ta MailHOBY
Bi/LIOBiZQJIBHICTD MTOCAOBUX OCiO Y 4YacTuHi
3aBJIaHHST HUMU IIKOJIU IOPUINYHIN 0c0bi y pasi
MOPYIIEHHSI CBOIX TPyA0BUX 06OB'si3kiB. [luist
IOTO IIPOIOHYETHCSI KOHKPETHO MPONUCATH
B cT. 89 I'K Ykpainu, uu € IOpyIIeHHS TPYLOBUX
000B’SI3KiBITiJICTABOIO [UIS TIPUTSATHEHHSI [TOCAJI0-
BOi 0cOOM 10 MAITHOBOI BiZIIOBiAAILHOCTI, YU Hi.
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Cmamos nocesuena anausy 0codenHocmell HaAuUOHAILHO20 U UHOCTPAHHOZO PEZYNUPOBAHUS UHCTU-
myma npouseoonozo ucka. B nayunoii pabome npoanaiusuposano nousmue npoussoorozo ucka, onpedene-
HbL HEOOCMAMKYU NPABOBOZO PEZYIUPOBAHUS U NPUBEIEHL COOCMBEHHbIE NPEOLONCEHUS ABMOPA KACAMELLHO
ux npeodonenus. B uacmmocmu, asmopom npednoyceno npedycmompemy MexXanusm npesenuuu 3i0yno-
mpebaenusm npasom na nodauy npoussoonozo ucka. Ocyuwecmeieno ucciedosanue ocobennocmei omeem-
CMBEHHOCIUL OOIHCHOCIHBIX JIUY, N0 NPOU3600HOMY UCKy. Paccuampusaemes 6osmoxcnocmy enedpenust
MEXAHUIMA NPEBEHMUBH0Z0 NPOU3B00H020 UcKa. [Ipediazaemes nepecmompemy u USMEHUMb UMYUECTEeH-
Mol Uen3 ONLs NOOAUU NPOU3BO0HO20 UCKA; NPeOYCMOMPEmb BO3MOICHOCIL 00PAUEHUS. C KOLACKIMUBHBIM
NPOU3BOOHBIM UCKOM.

Kiouessie cioBa: PONU3BOAHBIIN HCK, YIepO, IOPUANIECKOE JINIO, YIACTHHK, AKINOHED, TOKHOCTHOE
JIUIIO, YCTABHOMN KarnTasl, ocobeHHast HHOpMAIs.

The article is devoted to analysis of peculiarities of national and foreign regulation of derivative lawsuit.
In scientific research the notion of derivative lawsuit is analyzed; drawbacks of derivative lawsuit’s legal reg-
ulation are discovered and author’s suggestions regarding their elimination are given. In particular, the author
proposes to implement a mechanism for prevention of abusing the right to file a derivative lawsuit. A research
of peculiarities of company’s official’s liability under derivative lawsuit has been conducted. The possibility
of implementation of preventive derivative lawsuit has been analyzed. A special emphasis has been made
regarding the necessity of revision and alteration of material qualifications for filing derivative lawsuit; stip-
ulation of possibility of filing a collective derivative lawsuit.

Key words: derivative lawsuit, damage, legal entity, participant, shareholder, official, share capital, special
information.
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Onexcandp Cridesuu,
Kano. wpud. Hayx, doyenm,

douenm xagedpu HOMapPiarLHOZ0 MA BUKOHABY020 NPOUecy i adsokamypu
Kuiscvkozo nayionanvnozo ynisepcumemy imeni Tapaca Illesuenxa

[TPOLHECYAJIbHA ®OPMA BUKOHAHHS PIIIIEHD
HEMANHOBOI'O XAPARTEPY, AKI HE MORYTb
bYTU BUROHAHI BE3 YYACTI BOP;RKHUKA

Cmamms npucesuena anarisy npouecyanvHoi Gopmu 6UKOHAHH PilueHb HeMAliHOB020 XapaKkmepy, SKi
He MOKCYMb Oymu euKonani 6e3 yuacmi 6o0pacHuka. 3pobieHo UCHOBOK, U0 3A3HAUEHA NPOUECYATbHA PopMa
€ 3aHA0MO CNPOWEHOI0, Yepe3 WO YACMO PilleHHs. 3ATUUArmbcst HeeUKOHaHUMU. CPopmyabosano npono-
3uuii 3 yoockonanens 3aKoH00asCmea nPo BUKOHAGUE NPOBAONCEHHS.

Kirouosi ciioBa: BUkoHaBue IIpOBa/lI’KEHHS, TIpoLecyaibHa (bopMa, piI_HCHHH HEMaITHOBOTO XapakTepy, CTd-

ryBay, OOpPKHUK, KPIMiHAIbHA Bi/[ITOBIIATBHICTb.

ITocranoBka mnpoGaemu. IlporecyasbHa
(opma mpuMycoBoro BHKOHAHHS pillleHb Ma€e
6yrtu edexTHBHOIO, TOOTO TAKOW0, IO IIPH-
3BOJIUTH [I0 PEAIHLHOTO BUKOHAHHS PillleHHSI.
HatomicTb ipaBoBe peryJIioBaHHS IIPOIECYATb-
HO1 (popMU BUKOHAHHS pillleHb HEMAWHOBOTO
XapakTepy, sKi He MOKYTb OyTH BUKOHaHi (Ge3
y4acti GOPKHUKA, Y 3aKOHOIABCTBI TIPO BUKO-
HaBYEe TPOBA/KEHHST BUTJISJIAE HEIOCKOHAJINM.
3a3HavyeHa TpoiiecyaibHa (opMa € 3aHAATO
CIIPOIIEHOI0, Yepe3 M0 IOCUTh YacTO PillleHHs
3aJIMIIAI0THCS HEBUKOHAHUMU.

Cran pgocrximxenns. OxpeMmi TIpaBoBi
npobieMu, MOB'si3aHi 3 BUKOHAHHSM pillleHb
HEMaWHOBOTO XapaKTepy, siKi He MOXKYTb OyTh
BUKOHaHi 6e3 yyacTi GOpPKHUKa, MOCHIIKY-
Basm 10.B. Binoycos, 1.B. Bounap, M.B. I'pi-
numuna, [LII. 3aBopotsro, JI.C. Manspuyk,
M.IL. Omenbuenko, C.94. @ypca, M.J. Illte-
an, C.B. llepbak ta inmi. OpHaK KOMILIEK-
CHO TpoliecyaibHa (opMa BUKOHAHHS TaKHX
pillieHb JocTisKeHa He OyJa.

MeTo10 cTatTi € oKpecieHHs mpolJeM Tpa-
BOBOTO PEryJIOBAHHS MPOIECYanbHOi popMu
BUKOHAHHS DillleHb HEMAiHOBOTO XapakTe-
Py, SIKi He MOXKYTb OyTH BUKOHaHi 6e3 yJacti
GOPKHKKA, BHECEHHS TIPOIO3UILII 3 YIOCKO-
HAJIEHHSI 3aKOHOJIABCTBA IIPO BUKOHABYE MTPO-
Ba/PKEHHSI.

Buxnan ocHoBHoro matepiamy. I[Iporecy-
asbHa (hOpMa BUKOHAHHS PillleHb HEMATHOBOTO
XapakTepy, sKi He MOKYTb OyTH BUKOHaHi (e3
yuacti OOpKHWKA, BU3HAaueHa cT. 63 3akoHy
«IIpo BWKOHaB4e mpoBamKkeHHS». Tak, 3Tiz-
HO 3 Helo, 3a PIilIEHHSIMHU, 34 SIKUMU OOPKHUK
3000B’s13aH1II  O0COOMCTO BYMHUTU TEBHi il
abo yTpUMATHCS Bifl iX BYMHEHHS], BUKOHABEIb
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HACTYIHOTO POOOYOro [IHSI MiCJsl 3aKiHYEHHS
CTPOKY, BU3HAUEHOT'O YaCTUHOIO HIOCTOIO CTaT-
Ti 26 1BOro 3aKoHy, NepeBips€ BUKOHAHHS
pileH st GOPKHUKOM. SIKIIMO PillleH s miisiTae
HeralfHOMY BUKOHAHHIO, BUKOHaBellb I1epeBipsie
BUKOHAHHS pillleHHd He Mi3Hill K Ha TpeTiil
po6oYMii [EHb MHCAA BiAKPUTTS BUKOHABYOTO
NPOBa/KEHHs. Y Pasi HeBUKOHAHHS 6e3 T0BaXK-
HUX TIPUYUH GOPIKHUKOM PillleHHsT BUKOHABEI[b
BUHOCHUTBD IIOCTAHOBY TIPO HAKJIA/IEHHSI HA OOPIK-
HUKa 1Tpady, B gKill TakoX 3a3HAYAIOTHCS
BMMOTa BUKOHATH pirnerns npotsrom 10 pobo-
yux IHIB (32 pileHHsM, N0 MiJITaE Heraii-
HOMY BHKOHAHHIO, — IPOTSITOM TPbOX POOOYNX
IIHIB) Ta TOMepe/PKeHHs PO KPUMiHAIbHY Bijl-
NOBifa/IbHICTh. BuKOHaBeIb HACTYITHOTO pobo-
YOTO JIHS MiCJIs 3aKiHUEHHS CTPOKY, nepenbaue-
HOTO YaCTUHOIO APYTroI0 i€l cTarTi, TOBTOPHO
HepeBipsi€e BUKOHAHHS PillleHHsT OOPKHUKOM.
¥ pasi HeBUKOHAHHs GOPKHUKOM DilllEHHS, SIKE
He MOke OyTH BUKOHAHO 0e3 ydJacTi 60piKHUKA,
BUKOHAaBeEI[b HAJICUJIAE JI0 OPraHy JA0CyI0BOTO
PO3CJIi/IyBaHHs TOBiJOMJIEHHSI ITPO BUMHEHHS
GOPIKHUKOM KPUMIiHAJIBHOTO MPABOIOPYIIEHHS
Ta BUHOCUTD IIOCTAHOBY IIPO 3aKiHYEHHHA BUKO-
HaBYOI'0 IIPOBAPKECHHS.

Takum ynnoM, rporecyanbHa ¢popma BUKO-
HaHHsI PillleHb, SIKi HE MOXYTh OyTH BHUKOHA-
Hi 6e3 yuyacti GOpKHUKa, TOJATAE y TOABIN-
HOMY [IOBe/leHHI BHKOHABIIEM /10 OOpPIKHUKA
060B’I3Ky BUKOHATHU PIillIeHHST TPOTSIITOM JI€CsI-
T po6ounX AHIB. Byub-sIKUX [iil, CIIPSIMOBaHUX
Ha Ge3110cepeIHE BUKOHAHHSI TAKOTO PillleHHS,
y 3B’3Ky 3i creruikoio caMoro pileHHs BIKO-
HaBellb He BunHs€e. Ha Biqminy, Hanpukmazn, Big
BUKOHAHHS PillleHb MalfHOBOTO XapakTepy, AKi
BUKOHYIOTHCSI BUKOHABIIEM IIJISIXOM 3B€PHEHHS
CTATHEHHSA Ha MaifHO GOPXKHMKA, Y1 OyAb-SIKUX
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iHIIMX pillleHb, SKi MOKYTh OYyTH BUKOHaHI (e3
yuacTi GOpKHUKA iHITMMU 0cOOaMU, BUKOHAH-
Hs pillleHb 3a3HavyeHoi Kareropii Moxke OyTH
3[ilicHeHe BUKJIIOYHO OOPKHUKOM. €uHe, 10
3aJIMLIAETLCA BUKOHABLIO, 1€ 3aCTOCOBYBATHU
110 GOPIKHMKA BIIPOJOBIK IPOIECY BUKOHAHHS
3aX0/U HENPSIMOTO IPUMYCY, BU3HAUeHi 3aKO-
HOZABCTBOM, sKi 6 cTumysoBaiu GOP;KHUKA
JI0 BUKOHaHHA pimeHHs. Takumu 3axopamu
3aKOHO/IABCTBO BU3HAYa€ mTpad, 1o HaKIaaa-
€TbCcs Ha OOP/KHKKA BUKOHABIIEM, Ta IIMOBIpHY
KPUMiHaJIbHY BiIIOBiZIAJIbHICTD, 10 SIKOI MOXKe
Oyt nputaraytuii  Gopxuuk. I[lrpad, 1o
HAKJIAA€ThCsl Ha OOPIKHMKA Ta PO3MIP SKOTO
BusHaueno 4. 1 ¢t. 75 3akony «IIpo BukonaBye
MTPOBAKEHHSI», € He JJOCUTh 3HAYHNUM 34 CBOIMH
Mipkamu — Ha (pisuuny ocoby y poamipi 100 Heo-
IOJJaTKOBYBaHUX MiHIMYMiB JIOXO/iB TPOMa/ISH
(1700 tpH), Ha nmocamoBux oci6 — 200 Heomo-
JATKOBYBaHUX MIiHIMyMiB JOXOJiB TIpoMajadH
(3400 rpH), a Ha GOPIKHMKA — IOPUIUYHY OCO-
6y — 300 neonozaTkoByBaHUX MiHiMYyMiB 10X0-
niB rpomazsa (5100 rpm). Vimosipna Kpumi-
HaJIbHA BiJlIIOBiIAJIbHICTD OOPIKHUKA BUTJISIIAE
GIJIBIIT  3aTPO3JIMBO TMOPIBHAHO 3i IITpadoM.
Bianosinno no cr. 382 KK ymucHe HeBUKOHaH-
Hs BUPOKY, PillleHHs, YXBaJH, IOCTAHOBU CY[LY,
o HaGpaju 3aKOHHOI cuM, abo Mepemnko-
JUKaHHS IX BUKOHAHHIO KapAeThCst TPadoM Bijt
IUSTHCOT /IO O/IHIET TUCAY HEOTTOJATKOBYBAaHIX
MiHIMyMiB 1ox0aiB rpomazsta (Bix 8500 TpH 10
17000 rpu) abo 1036aBJIEHHSIM BOJI HA CTPOK
JI0 TPHOX POKiB. 3a 0OTsKYIOUMX O0OCTABUH
MOKapaHHA 3a Taki [ii MOJKe CTaHOBUTU HaBiTh
11036aBJIEHHST BOJIi HA CTPOK JI0 BOCBMU POKIB.

3wmict crarti 63 3akony B yacTwHi OKpec-
JIEHHS HeIo npolecyaabHoi (hOpMU BUKOHAHHS
pitetn, 1m0 3000B’13y10Th GOP/KHUKA BUUHM-
TU MeBHi [ii, XapaKTepU3y€eTbCsI YNUCJICHHUMU
HeIONiKaM1, TOB'S3aHUMU 3 HEY3TOKEHHSIM
3MicTy i€l cTaTTi 31 3MiCTOM iHIIUX HOPM 3aKo-
ny. Hacammepe/; BUHMKae MUTaHHS 11[0JI0 TOTO,
YK MYCUTh BUKOHABEIb HAKJIaTH Ha OOPKHM-
Ka MOBTOpHUN 1mTpad y moasiiiHOMY po3mipi
micJIsi OBTOPHOTO HEBUKOHAHHSI GOPKHUKOM
pileHns.

Taxk, yactuna 2 cr. 75 3akoHy, sika Bpe-
IyJIbOBYE BIAIOBIZAJBHICTL 32 HEBUKOHAHHSI
pileHHs, o 3000B’s13ye GOP)KHUKA BYMHUTH
MeBHi [1il, Ha BiAMiHYy Bix mosioxens cT. 63 3ako-
Hy, niepegbavae y pasi MOBTOPHOTO HEBUKOHAH-
H# pillieHHs 6OPKHUKOM 0e3 MOBAKHUX IIPHIMH
TaKOX HaKJa/[eHHSI BUKOHABI[EM y TOMY CaMo-
My TOpsiIKY Ha Gop:kHUKa mTpady y HoaBiii-
HOMY PO3Mipi Ta JuIie Iicasd IbOro 3BePHEHH
BUKOHABILA 10 OPraHiB J0CYJ0BOIO PO3CJiAy-
BaHHS 3 MOBiIOMJIEHHSIM IIPO BUMHEHHS KpU-
MiHAJBPHOTO TPABOIOPYIIeHHS. BpaxoByoun
HaBe/ieHe, (PaKTUYHO BOAYAETHCA TTEBHA KOJIi3ist
Mi HOpMaMu craTeii 63 Ta 75 3aKoHy y BU3Ha-

YeHHi TUX i, 0 IX BYNHSE BUKOHABEIb y pa3i
BUKOHAHHA pillleHb 3a3Ha4€HOI KaTeropii.

Bupinryioun 1mio komizio, K.I. Umxmaps,
J1.B. JKypasavoB ta JI.M. llaBnoBa pexomen-
IYIOTh Y 1IbOMY pa3i BUKOHABIIO BCE K Kepy-
BaTHCS CT. 70 3aKkoHy Ta y pasi IOBTOPHOTO
HEBUKOHAHHS OOPKHUKOM DillleHHS HaKJIaAaTu
Ha Gop:KHUKa mTpad y MoABiHOMY PO3MIpi, i
JIMIIIE TTiCJIS IbOTO 3BepTaTUCS JI0 OPTaHiB 10Cy-
JIOBOTO PO3CJI/IyBaHHS 3 TOBiJIOMJIEHHSIM TIPO
BUUHEHHS GOPKHUKOM KPUMIiHAJIBHOTO TIPABO-
nopymenns [1, c. 44]. Baskaemo 3a HeoOXiaHe
MOTOIUTHUCS 3 TAKUM TTizixozioM. Ha Hatn morisiz,
mopma ct. 75 3akony «IIpo BukoHaBue mpo-
BA/PKEHHS» € CIIEI[iaJIbHOIO II0/I0 BU3HAYEHHS
BiINOBI/IAJIbHOCTi 32 HEBUKOHAHHS PillleHb 11PO
3000B’13aHHsA GOPKHUKA BUMHHUTHU TIE€BHI [ii, a
OT3Ke, caMe BOHA i Ma€ 3acTocoByBaTHcs. [lomixk
TUM He MOXEMO He 3YMOBUTH, 1[0 JIOIiJBbHO
6ysi0 6 Ile MMTaHHs HaJeKHUM YHMHOM Bpery-
JIOBaTH y cT. 63 3aKoHy 3a//Is1 yCYHEHHST Oy b-
SAKUX CYMHIBIB IIOZO IpOLEAYyPU BUKOHAHHA
BUKOHABIIEM BifanoBianux pimiens. Kpim Toro,
CJIijl BiZ[I3HAUYWUTH, 110 BIiJIIOBi/IHE IOJIOKEHHS
noriepeiiboro 3akoHy «IIpo BukoHaBue 1po-
BaJKEHHs» [2, ¢. 44] GisIbIil SIKiCHO BPEryJiboBy-
BAJIO i€ TIMTAHHS, OCKUJIBKH CT. 75 3aKomy, siKa
BPETYJIbOBYBaJIa 3arajibHi YMOBM BMKOHAHHS
pillleHb, 3a IKUMU OOPKHUK 3000B’s13aHMIA 0CO-
6GUCTO BUMHKTH TIEBHI /1ii ab0 yTpuMaTucs Big ix
BUMHEHHS, IPSIMO iepeiayaB MOBTOPHE HaKJIa-
JIeHHsI BUKOHABIIEM 1ITpady Ha GOPIKHUKA.

HesperyapoBarmm y cT. 63 3akony 3anuiia-
€TbCA I IMUTANHA 1110/I0 TTO/AJbIIOI 101 BUKO-
HABYOTO JIOKYMEHTA y Bi/IIIOBiZIHOMY BMKOHAaB-
YoMy IpoBa/uKkeHHi. Tak, K yxe 3a3HayaIocs
BUIIle, 3a3HAYEHA HOPMa Tiepeabayac, 1o y pasi
HOBTOPHOIO HEBUKOHAHHSI GOPKHUKOM pillleH-
HSI, sIKe He MOKe OyTH BHUKOHAHO 0e3 ydJacti
GOPKHMKaA, BUKOHABEI[b HAJICHJIAE [0 OPraHy
JIOCYZIOBOTO PO3CJIiIyBaHHS MTOBi/JOMJIEHHS 11PO
BYMHEHHsI GOPKHUKOM KPUMiHAJIBHOTO MPaBo-
MOPYUIEHHS Ta BUHOCUTH IOCTAHOBY TIPO 3aKiH-
YeHHS BUKOHABYOTO NPOBA/KeHHA. Bunnenus
Gy/ib-SIKUX iHIIMX /il BAKOHABIIEM 3a3HAYEHOIO
HOPMOIO He Tiepe0aueHo.

Opmnak yBaxuuii amaniz cr. 39 3akomy,
sKa MICTUTDH IepeJsiK IiJCTaB I 3aKiHYeH-
HsI BUKOHABYOTO IPOBA/KEHHS, CBiAYUTD, 110
BOHA He MICTUTh 3a3HayeHWX Buile oOcTa-
BUH 4K IIJICTaB [JIs 3aKiHYEHHS BUKOHABYOTO
MPOBa/KeHHSA. BUABISAETHCS, 1O BiAMTOBITHO
no . 11 4. 1 c1. 39 3akony oxui€eio 3 mincran
I7IS1 3aKiHYeHHsI BUKOHABYOTO IPOBA/PKECHHS €
HaJlicJlaHHSI BUKOHABYOTO JOKYMEHTa /10 CYIY,
SIKWiT IOTO BU/IAB, y BUIIAJKY, MeperdadeHoMy
YaCTUHOIO TPeTbolo cTarTi 63 1boro 3akomy.
TakuM 4MHOM, 3’SICOBYETBCS, 10 BUKOHABEIlb
y pasi MOBTOPHOTO HEBUKOHAHHS GOPIKHUKOM
pileHHsl, sike He MOKe OyTH BUKOHAHO 06e3
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y4acti GOPIKHUKA, He ITPOCTO HAICHIIAE IO OpTra-
HY JOCYZOBOIO PO3CJifyBaHHS II0OBiZlOMJIEHHSA
PO BYUHEHHSI OOPKHUKOM KPUMiHAJIBHOTO
NPaBOIIOPYIIEHHS Ta BUHOCHUTb IIOCTaHOBY
TIPO 3aKiHYeHHS BUKOHABYOTO NTPOBA/KEHHS, a
MOIEePeIHbO 11e I Ma€ HaJiCJaTH BUKOHABUMI
IOKYMEHT 10 CyAy, SIKUH iioro BujaB. Bumnen-
H$ OCTAHHBOI [Iii 3HOBY JK TaKU JIOTIIBHO 6yJI0
6 npamo mepeadaunT y 3micTi cr. 63 3ako-
ny. I TyT 3HOBY X Taku He MOXHA He 3BEpHY-
TH yBary Ha OYeBUAHO OibII SIKICHUU 3MicT
ct. 75 nonepenuboro 3akony <«IIpo Bukonas-
Yye MPOBAKEHH», SKa 11 OKpecJeHHs Mpo-
1ecyasibHoi (popMU TIPUMYCOBOTO BUKOHAHHS
pillleHHs YiTKO BKasyBajla Ha HEOOXiIHICTH
HaJ[iCTaHHA y TaKUX BUIAAKaX BUKOHABYOTO
JIOKYMEHTA /10 CYLLy.

Amnasiz BU3HAUYEHOTO HaMU HOPSIIKY BHKO-
HaHHA pillleHb, sIKi He MOXKYTh OyTH BUKOHaHi
6e3 yuacti GOp/KHUKA Ta 3TiJHO 3 SKUMU OOPK-
HUK 3000B’A3y€ThCS BUMHUTH TIE€BHI Aii, CBia-
YNTh PO Te, IO BiH € 3aHaJATO CIIPOUIEHUM.
Itpadu, 1Mo HakIagalThess HA OOPIKHUKA, €
Jy’ke MaJIMMM Ta He 3aBXK/IU CIIPUSIOTH pealb-
HOMY BUKOHAHHIO pimeHns. | auine KpuMinasb-
Ha BIJIIOBiJA/JIbHICTh MOXeE 3/aBaTUCA TaKOIO,
1110 3/aTHA OLIBII-MeHII eEKTUBHO BILIUHYTU
Ha GOpKHUKA, SKOU BOHA 3aBskAu OyJia 6 HeBi-
BopoTtHoo. OfHak (aKTHYHO TaKa KPUMiHAIb-
Ha BiJIIIOBIIAJIbHICTD € TAKOIO, 1110 JIEKUTh yKe
1032 MeKaMH BHKOHABUYOTO ITPOBA/KEHHS
Ta 4yepe3 Iie He BIJINBA€ Ha BUKOHAHHS PillleHb
y Meax Hpoleayp IIPUMYCOBOTO BUKOHAH-
Hs1 pimenns. OcobauBocTi K ii 3acTOCyBaHHS
BPEryJIbOBYIOTbCSA KPUMiHAJIbHUM Ta KpUMi-
HaJBHUM IIpOIleCyaJbHUM 3aKOHOJIABCTBOM,
AKe He 3aBK/IU IPU3BOANUTD [0 PEAILHOTO NIPHU-
TATHeHHSI BUHHUX ocib 710 1i€l BiAnosifanbHOC-
Ti. SIKIIO K ypaxyBaTH, 10 0COOJIHUBICTIO MPO-
necyasbHoi ¢opMu MPUMYCOBOTO BUKOHAHHS
pillleHHA y TAKOMY Pasi € Te, 1110 Take BUKOHABYe
MPOBAKEHH BifmoBiaHO /10 4. 1 cT. 40 3akony
«IIpo BUKOHaBYE NPOBAIKEHHST» HE MOKe Oy TH
posmnoyaTe 3HOBY, 110 CyTi, CTATyBau BTpaya€
NpaBO Ha NPUMYCOBE BUKOHAHHS BHUHECEHOIO
Ha HOro KOPUCTH pilieHHs 6e3 Oy/Ib-IKUX MOXK-
JIMBOCTEN 1€ pa3 CKOPUCTATUCA B MaOyTHbO-
My THUMH IlepeBaramy, 1o HajaioTh HoMy Ipo-
1ef[lypl TIPMMYCOBOTO BWKOHAHHS. CAMHOIO
BTIX0I0 JIJIs1 HBOTO MOKe OyTH Xiba 1o MOMKIN-
Be MPUTSITHEHHsT GOPKHUKA 10 KPUMiHAJIBHOI
BiZIMOBITAJIBHOCTI, K€, OJHAK, K 3a3Hayajaocs
BUIIIE, MOJKeE i1 He BigOyThCs.

Ha wam mnorssin, mporecyanbHa ¢opma
BUKOHAHHS pillleHb HEMalHOBOTO XapaKTepy,
SKi He MOJKYTb OyTH BUKOHaHI 6e3 yyacTi 6op:K-
HUKa, Ma€ OyTH OLIBII Ti€BOIO Ta ePeKTHBHOIO,
o6yI0BaHO 3 YpaXyBaHHAM I0JI0KEHb MaTe-
PiaJIbHOTO 3aKOHO/IABCTBA, & CUCTEeMa 3aXO/liB
MPOIECYJILHOTO IIPUMYCY, 1110 3aCTOCOBYIOThCS
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Y TaKUX BUMAJIKAX JI0 GOPIKHUKA, M€ OYTH KiJib-
KiCHO Ta SIKiCHO GiJIbIIl PO3TAIYKEHOIO.

Hacamriepesr — HEOOXiZHO — T€peryisTHyTH
BU3HAYEHNH 3aKOHOABCTBOM ITi/IXi/ 10 KBaJIi-
(pikanii 6aratbox Aii, Mo iX 3060B’A3aHUN BUH-
HUTH OOPKHUK, SIK TAKHX, 1[0 MOJKYTh BYNHSITH-
Cs1 BUKJIFOUHO OOPIKHUKOM. 3aJIsl [[bOTO MAIOTh
OyTH TIEPEraAHyTI MOJOKEHHS MaTepiaIbHOro
3aKOHOZIABCTBA MIOJIO CHOCOOIB 3aXUCTY MOPY-
meHux npas. HeobxinHo BU3HATH, 1110 HE BCi
3 TUX [ili, sIKi HaTenep TPaKTYIOTbCS 3aKOHO-
JAaBCTBOM K TakKi, IO MOXYTb BUMHATHUCS
BUKJIIOUHO GOPIKHUKOM, HACTIPaB/li, 00’ €KTUBHO
€ TakuMu. Mu po3ymiemo, IO SIKINO Marepi-
aJIbHO-TIPaBOBHUI 06OB’I30K, MO BCTAaHOBJIEHUIT
pilneHHsM, Ge3M0CePEeIHbO OB sI3aHuUil 3 0CO-
6010 6OPIKHKKA, 2 BUKOHAHHS TaKOr0 000B’A3KY
iHII0I0 0c060I0, X04a MOTEHITIIHO i MOXKJIMBE,
ajie BTpavya€ CBOKO IiHHICTh i1 OOPKHUKA, TO
€ HernepeOOpHA 3a TAKUX YMOB HEMOKJIMBICTh
BUKOHAHHSI PillleHHs iHII00 ocoboio. ITpukia-
JIOM 1IbOrO MO’Ke OyTH BCTAHOBJIEHMU pillleH-
HsIM 060B 130K 6OPIKHKKA, 110 BUILJIMBAE 3 OCO-
6UCTUX HEMAWHOBUX MPABOBIAHOCHH Ta TiCHO
OB sI3aHMii 3 0C06010 OOPKHMKA, HATIPHUKJIAL,
3000B's13aHHsT  XY/JIOKHUKA HAMAJIOBATH Kap-
THUHY. Y TaKuX BUIQJIKaX /IS CTSATyBaya Mae
3HAYCHHA He TaK camMa KapTUHA, 4K piy, He Tak
iHIIa KapTHHA HaBiTh Takoi sk abo Ime Kpamoi
SIKOCTI, IK Ta o6cTaBuHa, 110 BoHa Gyie pobo-
TOI0 KOHKPETHOTO XY/IO)KHUKA. 32 TaKUX YMOB
HIXTO iHIIWI, KPiM BU3HAYEHOTO PillICHHSM
GOpIKHMKA-XY/IOKHIKA, HE B 3M03i BUKOHATH
1te pinrerHsa. HaBiTh SKIIO 3aKOHOABCTBO TIPSI-
MO /I03BOJISITUME BUKOHAHHSI TaKOIO pPillleHHs
iHIIOI0 006010, IIHHICTD TAKOrO BUKOHAHHS
JUIs1 CTsITyBava Oy/ie 3HiBeIbOBaHA.,

OgHaK HaBps/ YM MOKHA PO3IJISNATH SIK
TaKWi, M0 MOXe GyTH BUKOHAHWH BUKJIIOYHO
GOPAKHUKOM, 000B’A30K KOHKPETHOTO OGOPIKHU-
Ka, HallpUKJaj, MPUHHATH YU CKacyBaTH I0pU-
auvHe pimeHHs (HAMpUKIam, 30008 sI3aHHS
[0Ca/10BOi 0COOM CKACyBaTH HaKa3,3000B sI3aHHs
MicIeBOi pajii CKacyBaTH CBOE PillleHHsI TOIIIO ).
Takuii 060B’SI30K PO3IJIALAETHCS K TAKUH, 110
MOske OyTH BUKOHAHUN BUKJIIOYHO GOPKHUKOM
JIAIIe TOMY, IO € TAKUM 3 TOYKH 30PY 3aKOHO-
nascrBa. JKomHnx 06’ €KTHBHUX MIEPEAYMOB [IJIST
BOTO MOKe U He OyTu. Y pasi 3MiHu miaxomry
3aKOHOZIABISI [I0 IHOTO CIOCOOY 3aXHUCTy Ha
MPOTHJICKHUI — CKAaCyBaHHS DIllleHHS CaMHUM
CYIOM — JKOAHUX [pobJieM 3 BUKOHAHHSIM
TaKOro pillleHHsI He BUHHUKAaTHMe uYepe3 Hello-
TPiGHICTh B3arajii caMoOro Nporecy BUKOHAHHSL.

Y 1upoMy acnekTi 3aciayroBYIOTh TaKOXK
Ha yBary Ti icTOTHi nmpo6JjeMu, siki BUHUKAIOTh
3 BUKOHAHHAM pillleHb, 3a SAKUMHU OODKHMU-
KOM € KoJIeTiaJIbHUI, HacaMIlepe/l iepKaBHUI
OpraH 4M OpraH MiCI[eBOTO CaMOBPsAYyBaHH:,
a okpemi ocobw, sKi HOTO CKJIaAaioTh, Bif-
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MOBJISIIOTBCSI TOJIOCYBATH 3 TIPUNHHSTTS HEOO-
XiZIHOrO pimeHHs. SK 1iJaKoM 06rpyHTOBAaHO
3agHavae M.B. I'pinumuna, K10 BUKOHAHHA
pilleHHS TIOKJIQZIEHO Ha JEP’KaBHUI KOJIETi-
aJbHUil opraH, BusHaueHuil 3akoHoM <«IIpo
BUKOHABUYE IIPOBA/KEHHSA», MeXaHi3M BHKO-
HaHHS Cy/IOBUX pillleHb Jiep:KaBHUM BUKOHAB-
1[eM HeMOXXJIMBO peasisyBaTu. Bcranosienuit
MOPSI/IOK BUKOHAHHA pillleHb 11[0/I0 BUNHEHHS
MEeBHUX JIiil lepsKaBHIM OpPraHOM He Tepe/ba-
Ya€ CleliaIbHUX IPOLeAyp [ BUKOHAHHA
CY/IOBUX pillleHb Jlep:KaBHUMU KOJeTiaJbHUMUI
opranamu [3]. Ha mam morssz, 3 Takum TBeEp-
JUKCHHAM CJIiJL TOTOAUTUCH, ajle BUPIilIeHH:A
npobyieM CJIiJl NIyKaTH He JIMIle Y CTBOPEH-
Hi cHoerjaJbHAX TPOIEAYP /1 BUKOHAHHS
pilreHs KoJjeriaJlbHIMU OpraHaMu, a # y mepe-
rgi Ha npeaMeT eeKTUBHOCTI BCbOTO MeXa-
Hi3My 3aCTOCYBaHHsI TAKOTO CIIOCOGY 3aXHCTY
npasa, K 3000B’s3aHHs OOpKHHMKA 10 BYU-
HeHH# neBHUX Aiil. [Ipukianom edexTuBHOTO
MiIXOAY 3aKOHOJABIA IO BUPINIEHHS TaKOTO
pozy npobJieM y npakTuil 6yJio 3anpoBajsKeH-
Hs Ta iCHyBaHHS BIIPOJOBXK II€BHOTO Iepiony
y cdepi 3eMeTpbHUX TPABOBIZHOCHH MO30BIB,
Ha3BaHMX 3eMJIeBIOPSHUMU. /7151 BUpilIeHHS
I[UX MO30BIiB Cy/ He 3060B’s13yBaB BiAIOBizaya
(Gop:kHUKa) TIpUiiMaTH TIeBHe pileHHs (BYK-
HATHU NEeBHY IOPUINYHY /i10), a caM IpuiiMaB
e pimenns (BYMHSIB /iI0) 32 HASIBHOCTI JJIs
TOTO BU3HAUYEHNX 3€MEJbHUM 3aKOHOAABCTBOM
migcras [4, c. 69-73; 5, c. 10].

TnmiM  BapianToM — BupinieHHs pobire-
Mu HeGaskaHHsT OGOPKHUKA BUKOHYBATH CBill
000B’s130K, BU3HAUEHUI PillleHHsIM, MOKe OyTu
BUKOHAHHS 10r0 Ha TUX UM iHIUX eTallaX BUKO-
HaBYOTO IIPOBAKEHHS CaMUM BHKOHABIIEM,
0COBJIUBO, SIKIO BUKOHAHHS PilllEHHS MOJISITAe
y IPUIAHATTI GOPKHUKOM TOTO UM iHIIOTO I0PH-
JIMYHOrO akTa. [Ipu 1boMy HeoOXifHO BUSHATH,
110 TAKOTO POJLY MPOTIO3HUILiT BXKe 3'SABJISIOTHCS Y
3aKOHOTBOPYill MPAKTHIII.

Tak, mpoexToM 3aKoHYy TTPO BHECEHHS 3MiH
10 JesIKNX 3aKOHO/IABUMX aKTiB YKpaiHu Ipo
MOPANIOK TIPUMYCOBOTO BHUKOHAHHS PillleHHS
Cylly Y TPYAOBUX CIIOpax IPOIOHYETLCI CTaT-
Tio 65 3akony «IIpo BUKOHABYE TPOBA/KEH-
HsI» BUKJIACTH B HOBiii pe/laKilii, 3TifiHO 3 sIKOTO:
«1. PileHHs 1po NMOHOBJIEHHS Ha pobOTi Hesa-
KOHHO 3BUIBHEHOTr0 ab0 MepeBeIeHOro MmpalliB-
HUKa BUKOHYETLCS HEBiJKJIAJAHO BUKOHaBIEM
Ha IIicTaBl BUKOHABYOIO JOKYMEHTA IIJIAXOM
BUJIAHHS BiJIIIOBiIHOI IOCTAaHOBU IIPO IMTOHOB-
JIEHHsI CTsITyBavya Ha PoOOTi Ta BHECEHHs Bil-
MOBIZIHOTO 3AIUCY 0 TPYAOBOI KHUKKU CTATY-
Baua. [locTanoBa BUKOHABIS € MiJICTaBOIO /IS
BUXOAly mpaliBHuka Ha pobory. 2. Ilocranosa
BUKOHABIT TIPO TIOHOBJIEHHS Ha PoboTi Hesa-
KOHHO 3BLJIbHEHOTO ab0 IepeBeIeHOro Mmpallis-
HUKa BUKOHYETLCS HEBiJKJIAAHO B IOPAAKY,

BU3HAUeHOMY cTarTero 63 1poro 3akonHy» [6].
TakuMm 4uMHOM, 3a Takoi MOOYZOBU MPOLECY-
anmbHol  (HOPMU  BMKOHABYOTO TIPOBAJKEHHS
BUMHEHHsI GOP/KHUKOM [ili 3 BUHECEHHs HaKa-
3y PO ITOHOBJIEHHS IpalliBHUKa Ha pPOOOTI,
SIKi HaTellep 3TiZIHO 3 YNHHUM 3aKOHOAABCTBOM
MOKYTh BUYMHSATHCS BUKJIOUHO OODPKHUKOM,
Oy/ie 3aiiBUM i JKOIHOT TEPEIIKOAM Y 3/iiCHEH-
Hi BUKOHaBYOIO IIPOBA/KEHHA iX HEBUMHEHHS
GOP/KHUKOM HE CTAHOBUTUME.

IIpu 11pbOMy 3yMOBUMO, 1II0 OJJHUM i3 Bapi-
AHTIB BUpilIeHHsT TPO6JIeME 0COOUCTOTO BUKO-
HaHHs1 GOPKHUKOM DillleHHsI [P0 MOHOBJIEH-
HsT Ha poOoTi Moske OYTH B3araji BiACyTHiCTDH
Yy MeXaHi3Mi BUKOHaHH$ TaKUX pillleHb Ha CTalii
BUHECEHHsT OOPKHUKOM HaKa3y IpO IMOHOB-
JIEHHsT Ha po6oTi. MoKINBO, GBI AOIIIBHIM
3 MmiJCcTaB, 3a3HAYECHWX BUIE, € nepenbadnuTu
HOPMaTHBHE ITOJOXKEHHS PO Te, MO PillleHHsA
cyzy € 6esrocepeaHiM akToM, Ha TiACTaBi KO-
TO ITpaliBHUK MOsKe TPUCTYIIUTHU [0 BUKOHAHHS
CBOIX TPy10BUX 060B’s13KiB. I siuiite 010 iHImmx
BHUMOT, HAIIPUKJIAJ, [P0 CTSITHEHHs KOUITIiB 3a
4yac BHUMYIIEHOTO IIPOTYJy, fIKi JJOCUTb 4acTO
IIPe/USIBISTIOTBCS. OZIHOYACHO 3 BHUMOTOKO IIPO
HOHOBJIEHHSI HAa POOOTI, IOIYCKATH IPUMYCOBE
BUKOHAHH:. Takuii MexaHisM, Ha Halll IOTJISAI,
ycyHe @ Ti MOXKJUBI 3JIOB)KUBaHHS, AKi € y
MPaKTHIli i 3 60Ky CTAryBayiB, AKi, OTPUMAaBIIK
pillleHHsI Cy/y MPO TOHOBJEHHST Ha PO6OTi, He
HOCHIIIAIOTh 3'SBJISITUCS HAa PobOTi Ta mpH-
CTYIIATU /[0 BUKOHAHHS TPYAOBUX OGOB'SI3KIiB
3 OIJIALY Ha Te, IO 3a BiICYyTHOCTI HaKasy Mpo
HOHOBJICHHS TIPALIiBHUKIB Ha poGoTi ab0 Hexo-
BeJIeHHsI JI0 HUX 3MICTY I[bOTO HaKa3y BUMYIlle-
HUI 1porys 3 iXHbOro 60Ky HaueOTO TPHUBAE,
a 3apobiTHA TUIATH y 3B’SI3KY 3 IIUM 332 HUMH
(bakTHYHO 30epiraeThest.

Kpim Brockonasenns MatepiajJbHOTO 3aKo-
HO/IaBCTBA B YACTUHi OiJIbII AKICHOTO IIPUCTOCY-
BaHHSI OKPEMUX CIOCOOIB 3aXKCTY MOPYIIEHUX
IIpaB /10 NPOLEeAYP BUKOHAHHA pillleHb, OTpe-
Oy€ yIOCKOHATEHHS] # 3aKOHOAABCTBO IIPO
BUKOHABYE IIPOBA/KEHHS B 4YAaCTUHi PO3IIN-
PeHH:A 3aXO/iB IPOIeCyaIbHOTO IPUMYCY, IO
3aCTOCOBYIOTBCS Il 4aC BUKOHAHHA DillleHb,
SIKi MOKYTb Oy TH BUKOHAHI BUKJIIOUHO OOPIKH-
koM. CrumysmoBaTt GOPXKHHUKA /10 BUKOHAHHSI
PillIeHHA MaroTh HacaMIlepesl YUCIEeHHI 3aX0qu
IIPUMYCY BHKOHaBYO-IIPOIECyaJIbHOIO Xapak-
Tepy, a 3aCTOCOBYBATH iX MyCATb BUKOHABILI SIK
ocobu, 10 060B’SI3KY SAKUX BXOIUTH IPUMYCOBE
BUKOHAHHSI pillleHb, a He OpraHu A0CYZ0BOTO
po3ciyBaHHs.

Ha wam norssg, 10 GOpKHHKA M vac
BUKOHAHHSI PillleHb, SIKUMU BiH 3000B’s13aHUI
BYMHUTH TIeBHI i a60 yTpruMarucs Bij ix Buu-
HeHHsI Ta SIKi He MOXYTh OyTH BHUKOHaHi 6e3
HOTO y4acTi, MO’KHA 3aCTOCYBATH HU3KY iHIINX
3aXO/liB HENMPSAMOTO NMPUMYCY, AKUMHU OIepye
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3aKOHO/IAaBCTBO IIPO BUKOHaBYe IPOBa/KEHHS
i K1 BHACJIIIOK CBO€EI peaJIbHOCTI Ta HEBiABO-
POTHOCTI 3aCTOCYBaHHS MOXYTh OYTH 3HAUHO
e(heKTUBHIMNMY 32 TIIOTeTUYHY KPUMiHAIbHY
BiJOBigaMbHiCTh GopxKHMKA. Takumu, HaTpu-
KJIajl, MOXYTb OyTH oOMexeHHs OGOpKHUKA
B IpaBi BMi3my 3a Mexi YKpainu, oOMeKeH-
Hs GOPKHUKIB y TpaBi 3ifiCHEHHS OKpPeMHUX
HaJIe)KHUX IM 1paB (IpaBa YNpaBJATH TpaH-
CIIOPTHUME 3ac00aMHU, TIPaBa Ha MOJIOBAHHS,
pubAIBCTBO TOIIIO).

BucHoBKH
[IpaBoBe perymioBaHHSA TIpOTIECyaTbHOI
¢dopMu BUKOHAHHS PpillleHb HEMaWHOBOTO

XapakTepy, sKi He MOKyTb OyTH BUKOHaHi (e3
y4acti GOPKHUKA, Y 3aKOHOJABCTBI 1IPO BUKO-
HaBue MPOBA/KEHHSI BUIJISZIAE HEAOCKOHAINM.
3a3HavyeHa IpoliecyaibHa (opMa € 3aHAATO
CIIPOIIEHOI0, Yepes3 IO JOCUTh Y4acTo pillleHHs
3JINIMIAIOTHCS  HEBUKOHAHUMU. 3a3HAuYeHOMY
cHpuse U HeZOCKOHAJIe MaTepialbHE 3aKOHO-
JIAaBCTBO B YaCTHHI OKPECTICHHS CIIOCO0GiB 3aXuc-
Ty MOPYIIEHUX TIPAB.
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Cmamovsi noceawena anaiusy npoueccyanvhoi Popmbl GbiNOIHEHUS PeUWeHull HeUMYueCmeeHH020
xapakmepa, Komopbule He Mozym 6voumy evinoaHeHbl 6e3 yuacmus 0oaxcruka. Coelan 8vi600, Mo YKa3anHas
npoueccyarvias Gopma s6naemcs CIUUKOM YNPoueHHO, U3-3a 4ez0 YaCmo Peuenuss 0Cmarmcs Hegol-
nonnennvimu. CPOpMYIUPOBavL NPeOToAceHUs: N0 COBEPUEHCMBOBANUIO 3AKOHOOAMENLCMEA 06 UCNOTHU-
menvHoM npousgodcmee.

KoueBsbie c10Ba: MCIIOJIHATEIHHOE TIPOU3BO/ICTBO, IPOIECCYaIbHASA (l)opMa, peuienusg HEeMMYeCTBEHHO-
T'O XapaKTepa, B3bICKaTeJb, JO/UKHUK, YTOJIOBHASI OTBETCTBEHHOCTb.

The article analyzes the procedural form of non-proprietary decisions implementation that cannot be
executed without the participation of the debtor. It is concluded that the specified procedural form is too
simplified. Therefore, the decisions remain unfulfilled. Formulated proposals for improving legislation on
enforcement proceedings.

Key words: enforcement proceedings, procedural form, non-proprietary nature decisions, claimant, debtor,
criminal liability.
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OCHOBU PEYOBOTO IIPABA
B IUBLILHOMY KOJIEKCI YKPATHU

Y cmammi docridaceni ocobnusocmi smicmy ma cmpykmypu xhuzu mpemvoi Lusinviozo xodexcy Yxpai-
HU, NPUCBSUEHOT PEUOBUM NPABAM. 3AZHAUEHO NPO OOULTLHICIIb NIOBUEHHS. IOPUOUUHOT MEXHIKU BUKIAeH-
15l NPABOBUX HOPM 3 PEU0BO20 NPABA, NPUdilens Oiboi Yeazu 0CHOBAM Wil Ni02any3i YUBIILHOZO NPasa
Yxpainu 3 6i0xo00m 6i0 Ouxomomii cucmemu pewosux npag y 3aKOHO0ABCMEI.

KmouoBi cioBa: pevosi mpasa, IIPaBo BJACHOCTI, pEUOBi MpaBa Ha Uy’Ke MaitHO, 3aTaJIbHi MOJI0KEHHS MTPO

pevoBi mpasa.

IlocranoBka npoGemMu. Ympomosxk
1990-x Ta 2000-x poKiB BiHIlEM 3yCHJIb BiTUN3-
HSHOI IUBLIICTUKY Y pepopMyBaHHI TUBIIHHO-
ronpaBa Ykpaiau crano npuitaaTts B 2003 porti
HoBoro i HMHI ynHHOTO llMBiNBHOTO KOMEKCY
Yxpaiau (nani — IIKY) [1]. [lopsn i3 Semeinn-
uuM, Cimeitaum Ta [ocmomapcbkuM Kojekca-
MU YKpaiHM BiH cTaB MOTY:XHUM IIOIITOBXOM
JUIST PO3BUTKY YKPaiHCbKOI IPUBATHOIIPABOBOL
JOKTPUHH.

Hpwuitasarrs 1IKY, 3asnavaec H. Kysherno-
Ba, OYJIO IIPOIECOM CKJIA[HUM, CYIIEPEUIUBUM
i He [0 KiHIM ITOCJiIOBHUM, IIPOTE B IIJIOMY
He MOXKHA He CKas3aTH IIpo Te, mo neil Koxexc
3aKpillMB OCHOBHI 3acajJii IIPUBATHOIIPABOBOIO
PeryIioBaHHs 0COOUCTUX | MATHOBUX BiIHOCUH
i CTBOPUB LIAIPYHTS JJId MOAAJBIIOIO PO3BU-
TKY I[UBIJIBHOTO 3aKOHO/IaBCTBAa Ha IIPUHIIMIIO-
BO OHOBJIEHilT ocHOBI [2, c. 9-10].

ITix yac nixrorosku npoexry 1KY, sk Bka-
3ye €. XapuroHoB, mocraia npobiema BuOOPY
HampsIMiB Ta 3pas3kiB 17151 HacaigyBanus. [lix-
XO/IU IO HEl BUBHAUYMJIUCS 1€ Ha [oYaTKy po6o-
TH HaJ TPOEKTOM. 30KpeMa, 3a3Havyasocs, 10
cydacHa TIpaBoBa cucTeMa YKpaiHu € GJIK9I010
JI0 POMAHO-TePMAHCBKOI, X0 i Ma€ HU3KY iCTOT-
HUX BigminHocreil Bizx Hei. OcraHHiM YacoM
MTOCUJIMBCST  TIPOLIEC  3AI03WYEHHS  eJIeMEeHTiB
i3 aHIJI0-CAKCOHCHKOTO IpaBa, IIOB sI3AHUI
3 00’€KTUBHUMU 3aKOHOMIPHOCTSIMU 30JIMKEH-
He CYCHIJIBHO-TIIOJITUYHUX Hal[iOHAJIbHUX CUC-
TeM Ha eBporeiicbkoMy koHTHHeHT] (0. Illem-
nrydenko). Cuymno mizkpecsioBasocs, 10
YMHHI LMBUIbHI KOJEKCHU 3axi[HUX Jep:KaB
MaioTh OyTH B 10J1i 30py aBTopiB HOBoro ITKY
3 TUM, 1100 BUKOPUCTATHU BCE Te I[iHHE, 1O yBi-
W0 B 3070Tuil (OH[ CBITOBOI IMUBiMICTUKHI
(O. Banpnypxa, O. ITymkin, O. Ckakyh).

bararo muBisicTiB cnpaBemsmBo  3Bep-
Talu yBary Ha JOUIJbHICTb BUKOPHCTAHHSA

© . XapyeHko, 2019

noJyioxkeHb OCHOB IIMBIJIBHOTO 3aKOHOZIAaBCTBA
1991 p., KOTpi He HabpaU YUHHOCTI, ajie CTaju
BUIIUM JOCATHEHHAM PafAHCbKOI LuUBinicTH-
ku. IIpu 1ipomMy HaroJionryBasocs, Mo HaeTbest
He IIPO CJIille KOIiI0OBaHHS, a PO TBOPYE BUKO-
pucranus izeii i nonoxxenb OCHOB IUBITLHOTO
3aKOHOJIABCTBA 3 iX JOPOOKOI0, YTOYHEHHSIM,
nepeycBifjomaeHHsaM i oHoBsleHHAM (1. MatBe-
eB, O. [lizonpuropa).

Yka3yBasoch Ha JIOIIJIbHICTD BUKOPHUC-
TaHHA el i MozlepHi30BaHUX MOJIOXKeHb PUM-
CHKOTO MPHUBATHOrO IIPaBa, 10 OYJIO <«IIepIio-
JUKepeoM» 0araTbox 3aXigHux Koambikarii,
[IOEJTHAHOTO 3 ypaXyBaHHAM creludiku nmsi-
JI3aIiTHOTO Ta iICTOPUYHOTO PO3BUTKY Y KpaiHu
i HalioHaJbHUX O0COGMBOCTEHl YKPaiHCHKOTO
mpasa (€. Xaputonos) [3, c. 58—59].

Mera crarri. OTXe, 3 OIJIAy Ha HaBe/eHe €
OYEBUHUM, 110 PO3POOHUKY ynHHOrO I[KY
B CBOiif po6OTi HMPO MparHyJau BiATBOPH-
TH Y TOJOKEHHSX KOJAEKCY sIKOMOTa OiJib-
1Ie HAsIBHOTO Yy CBiTi IIO3UTUBHOTO JIOCBily
pPO3pO6KK  TOMIOHUX HOPMATHUBHUX AKTiB.
IleBHOIO MipOIO Iie 3aBiaHHs OyJI0 BMKOHA-
HO, OJIHAaK 3PO3yMiJIO, 0 MEX JJOCKOHAJIOCTI
HEMae, a ToMy HUHI, 4epe3 I STHAIIATh POKiB
3 MOMEHTY IIOYaTKYy [Ail KOZEKCY, BUNAECTHCA
JIOUIJIbHUM 1I[e pa3 KPUTUYHO IpPOaHAII3y-
Batu okpemi yactunu 1KY, 3okpema kuury
TPETIO, IIPUCBSYEHY PEYOBUM IIpaBaM, 30Ce-
PeAUTH CBOIO yBary Ha HiZIBUIIEHHI IOPUINY-
HOI TEXHIKU B CTPYKTYPYBaHHi Ta BIIOPSIKY-
BaHHI BiAMOBIIHUX TPaBOBUX HOPM (Mmema
cmammi).

Ananiz ocraHHix gociaimkeHb. Oxpemi
aCIeKTH BHM3HAYEHOI BUINE NPOOJIEMATUKU
MO0 3MICTy Ta CTPYKTypyBaHHS KHUTH Tpe-
toi IIKY B cBOiX mparsgx BUCBITIOBAIHN Pi3-
Hi HaykoBIli-ipaBo3HaBili, 3o0kpema O. /[3epa,
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H. Kysuenosa, P. Maiinanuk, €. XapuToHoB,
10. Illemiryuenko Ta iHmi.

Buknaag ocHoBHoro wmarepiamy. Hacam-
Tepe CJiJ BiI3BHAYUTH, IO TICISI TPUITHAT-
1 4yuHHOoro IIKY icrorni 3minn Bi[[6y]11/1c1)
3a pi3HMMHU HAIpPSIMaMU IMBiJIbHO-IIPABOBOIO
peryJioBaHHs, 30KpeMa i y cdepi pedoBoro
npasa Ykpainu. ¥ I[IKY xicras BinoGpaxeHHs
MPOTPECUBHUI JIOCBi/l MepefioBUX KpaiH CBIiTY
3 ypaxyBaHHSIM BJIACHOI crienin@iku icTOpUIHO-
ro pO3BUTKY BiTYM3HAHOIO LUBIJIBLHOIO IIpaBa.
Tax camo, gk i Himelpbke 1iuBizibHe yI0KeHHS,
KOJIEKC CTPYKTYPHO MOOYAOBaHWN 32 MaH/EK-
THOIO CHUCTEMOIO, sIKa Iepeabadae, Mo Mnepuo-
4eproBy yBary Ma€ OyTH IIPHIJIEHO He JIUIIe
crucTemMaTH3alii TpaBOBUX HOPM, a W iX ysa-
TaJTbHEHHIO, iIHAYKTUBHO BUBOSAYMN B CTPYKTYPi
KoAM(iKOBAaHOTO HOPMATUBHO-IIPABOBOTO AKTa
3arajibHi IIOJI0KeHH:, 110, 110 CYTi, € y3arajbHe-
HMM CTUCJIMM BUKJIQJIOM YCiX XapaKTepPHUX JLId
TUX M iHIIUX IIPAaBOBUX SBUII O3HAK.

IcTopnyno BizioMO, 10 HMaH/EKTHE BYEHHS
opieHTyBasioch 3zebinbuioro Ha <«IlaHaekTu»
BizanTilicbkoro imreparopa IOcruniana sk Ha
Takuil BUTBip pUMCHKOI (BisaHTiiicbKkoi) fopm-
CIIpYZIEHI], e cucTeMaTu3alis BCiX IIPaBOBUX
3100YTKIB PUMCHKOI IITKOJIU TipaBa GyJia mpei-
cTaBjieHa y HAHOIJIbII MOBHOMY Ta CHCTEMa-
tn3oBaHomy Buriaai. IlanpexkTtucram cucre-
Ma IMBIJIBHOTO MpaBa BOAYaiacsl IepeBakHO
SIK <IipaMia TTPaBOBUX KOHIIEMIIii», 4iTKO I
OPTaHiuHO B3aEMOIIOB'sI3aHUX MiX €060, I1e
LIJISIXOM TIOCJi/IOBHOTO 3aCTOCYBaHHS iHIYK-
THUBHOTIO Ta [e[yKTUBHOTO METO/IiB OJ[Hi IIPaBO-
Bi sBuIA (Po/I0Bi) BUBOANIINCS 3 iHIINUX (BUIO-
BUX), i HABIIAKHU.

3 OrJIsIIy HA TAKHii TOCBi MOKHA 610 6 C11O-
JiBAaTHCh, 110 PO3POOHUKY YNHHOTO [[MBiLIBHOTO
KOZleKCY YKpaiHu Tak caMo OyIyTb IIOCIIiI0BHO
IOTPUMYBATHCST TAKOTO MiAXOLY B KOXKHIN KHU-
3i lluBisbHOTO KOMmekey Ykpainu. [Iporte 3 fioro
aHastizy 6aunmo, mo y kumsi tpetiii IIKY, sxa
[PUCBSAYCHA PEYOBUM IIpaBaM, BiICyTHS 3arajib-
Ha YaCTHHA I0JI0 PEYOBUX IPaB K TaKuX. 3a
Kpaluii BapiaHT y KojeKci OyB B3ATHIl i1l
MiAXiZl, KOJIW OKPEeMO TIPOIMCAHi 3arajbHi
IIOJIO’KEHHA IIPO IIPaBO BJIACHOCTI Ta 3arajbHi
T0JIO’KEHHS 1TPO PevoBi IpaBa Ha uyske MaiHo.
Oanak 1pobJieMa T10JIsITae y TOMY, 110 3arajibHi
TI0JIOKEHHSI TIPO PevoBi ITpaBa Ha UysKe MaifHO y
HKY nacmpaszai MaioTh Jiniiie CUMBOJIiYHE 3HA-
YEHHs, OCKIJIbKY BKJIIOYAIOTh Y cebe TinbKK 1Bi
crarti (cr.ct. 395-396 IIKY). Tlepiia Busnavae
nepesik BUJiB peyoBUX IIpaB Ha 4dy’ke MaifHo,
a B pyra B3araji Mae OJAaHKETHUIl Xapakrep
i cTOCyeThCsl 3axuCTy OOMEKEHUX PEYOBUX
1paB 32 aHaJOri€I0 3aXUCTY IIpaBa BJIACHOCTI.

Otxe, gk i panime, 3HOBY IOTPaNUIN
y CUTYyallilo, KOJIM IIpaBOBa KaTeropisi «pevyosi
npaBar, 110 CyTi, IOCYHyTa IIPaBOM BJIACHOCTi
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Ha IPYTHUH TUIaH, TOOTO BUIOBE SBUIIIE TTiAMIHSIE
cob0I0 POJIOBE, Ha 10 BKa3ye, 30KpeMa, i Biji-
cytrictp y kausi Tpetiit IIKY 3araspnux moso-
JKEHb IIPO PEYOBi IIpaBa.

3pO3yMiJio, 10 MPaBO BJACHOCTI SK Haii-
GiJIBIIT TOBHUI 3a 3MICTOM Pi3HOBH PEYOBUX
npaB He Mae MAMiHATH c006010 Cy6eKTHBHE
peuoBe IIpaBO SIK POJNOBY Kareropiioo. Tepmin
«pedyoBe IMpaBoO» y #Oro cyO’€KTHBHOMY 3Ha-
yeHHi Mae OyTu abcTparoBaHuii Bizi 6yib-sIKOTO
pEeKUMY IIPUCBOEHHS, iHaKIIIe BiH BTpaya€ CBOE
PO/IOBe 3HAUYEHH i lepecTae BUKOHYBaTH KBaJIi-
dikyouy dYHKILiI0 BUSHaUEHHS Cy0’ €KTUBHOTO
LUBIIBHOTO TIpaBa sk peuyoBoro. CriBBigHOIIEH-
HsT KaTeropiii yMOBHO Ma€ BifbyBaTHCsT 3a JTiHi-
€10 Teopii Ta npakTuku. [ToHATTSI Cy6’ €KTUBHOTO
pEYOoBOro IIpaBa Mae€ IepeayciM MeTO0JI0TiuHe
3HauYeHHA y IpaBi, OCKIMbKU YMOXKJINBIIOE Ha
NIPAKTUL BUABJIECHHS Pi3HUX PEUOBO-IIPABOBUX
PEXUMIB Yy BUIJIAAI OKPEMUX BUJIB PEYOBUX
mpaB. [IpaBo BsiacHOCTi pa3oM 3 TUM Ma€ HacaM-
nepe] IPaKTUIHUH BUMID, € TUM PeYOBO-TIPAaBO-
BUM PEKUMOM IIPUCBOEHHS, B IKOMY IOTEHITias
Cy6’€KTHBHOTO PEYOBOTO PABa PO3KPUBAETHCS
HalOi/IbII TOBHO, ae He BCeOiuHO.

Bincyrnictp y HusisbHOMy KOzmekci Ykpa-
{HM ITOBHOIIHHMX 3arajJlbHUX IOJOXKEeHb PO
peuoBi IpaBa Ha uy)ke MAalfHO TAaKOX Ma€ CBOE
3aKOHOMipHe MosicHeHHs. Piu y TiMm, 1110 B cyyac-
HIX YMOBaX 3aKOHO/ABUOTO PO3IINPEHHS CHUC-
TeMaTUKU PEYOBUX IIPaB IIePBiCHI MeXi, 32 AKUX
MPaBOBi KaTeropii «peyoBi rpasa Ha yy:Ke Mai-
HO» a0 «0OMeXKeHi pedoBi IpaBa» iCTOPUYHO
BUHUKJIM, 00’€KTUBHO PO3MUBAIOTHCS. TepMiHu
«PEeYoBi IpaBa Ha Yy:Ke MallHO» abo «oOMesKe-
Hi pevyoBi paBa» HUHI MAIOTb IIPUKJIAJHE 3HA-
yeHHst Xiba 1[0 [Jis1 1IPaBOBOI HAYKHU, TOMI SIK
JULSL TIPABOTBOPYOI isIJIBHOCTI KOXKEH Pi3HOBU/L
peyoBUX IIPaB MA€ BUCTYIATH CaMOCTiHOIO
OZIMHULICIO, IIi/i Ky B 3aKOHIi CJIiJ IponucyBa-
TU OKPEeMUIl IPaBOBUI PeXUM ITaHyBaHHS HaJ|
MaifHOM, a Ile  3yMOBJIIOE HEJOIIIbHICTD KJIACH-
(hikarnii pedoBuX 1MpaB y 3aKOHOJABCTBI, 30Kpe-
Ma, iX [TO/1iJ1y Ha IIpaBO BJIACHOCTI Ta Pe4oBi Ipa-
Ba Ha Iy’Ke MaiHO.

3 1IUX MO3UILi#l CTPYKTYPYBaHHS KHUTH Tpe-
thoi IIKY BOauaeTbCs HELOCKOHAMUM, KOJIHU
3amicTp Ha3Bu «PeuoBe 1paBo» abo mpuHaii-
MHi «PeuoBi mmpaBa» BUKOPHCTOBYETHCSI Ha3Ba
«IIpaBo BiacHocTi Ta innm peyosi mpasay, Ipu-
4YOMY BCI iHIIIi peyoBi ITpaBa 3Be/leHi B OHY I'Py-
Iy — peyoBi IpaBa Ha 4y»Ke MaifHO.

Taka AUXOTOMist cUCTEMU PEYOBHUX IIpaB
Yy 3aKOHOJIaBCTBi, KOJIM IIPaBy BJIACHOCTi IIPO-
TUCTABJISIIOTHCS BCi iHIII pedyoBi IpaBa, 4acTo
MIOSICHIOETBCS TE3010 IIPO Te, 1110 OCTaHH] 3aBKI1
€ TIOXiZINNMU BiJ TpaBa BiacHocTi [4, ¢. 21-22],
O/IHAaK TaKUil BUCHOBOK € IlepefiYacHIM, a TOMY
i momusikoBuM. CBOro yacy, 30KkpemMa B pajisiH-
CBKHUI TIepiofl, cucTeMa PeYOBUX TIPaB Tak
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i BubymoByBaJacsi, 1o, 3pemIToio, i IPU3BETIO 0
TOTO, ITIO TIPO PevoBe MPaBo SIK TaKe He UIITOoCH,
BCe i BCA ITIOYMHAJIOCS Ta 3aKiHYYBaJI0CH [IPABOM
BiacHOCTi. Bifrosiocku Tux HacTaHoB i oci pos-
OypXYIOTh IyMKH HAyKOBIIiB, HE Ial0Th iM 3MOTY
BUITHU B iX YSIBJIEHHSIX 32 Me:Ki ITpaBa BJIaCHOCTI,
10624t GiTBITY KOHCTAHTY — PEYOBE TIPABO.

3a cBOIM 3MiCTOM BCi Pe4oBi IIpaBa MOKYTb
6yTH BUBEIEHi Bij IpaBa BJIACHOCTI, OJIHAK Iie
IIe He O3Havae, 1110 BOHU iCHYIOTb y ITpaBi JIuIIe
Yy HEPO3PUBHOMY 3B’SI3Ky 3 IIPABOM BJIACHOC-
Ti i HUM TOBHIicTIO 3yMoBJieHi. [Toeanani mix
€0o60I0 B MEKax OJHI€l TPy IUBIIBHUX IIPaB,
KOKHE 3 HUX Ma€ CBOI aBToHOMIK. He GyJio
6 mpaBa BiacHocti, 6ys0 6 moch inme. Tak,
cKaximo, 3a 0co6olo, sika 3aTpuMaliia 6e3fo-
IVIAHY JOMAlIHIO TBapUHY, BU3HAETHCS IIPaBO
Ha 4Yac PO3LIYKY BJIACHUKA TBApUHU 3a/UIIU-
TH i y cebe Ha yTpUMaHHi Ta B KOPUCTYBaHHI
(u. 2 cr. 340 IIKY). Besxaszsitna piu B3arasi
MO’Ke He MaTU BJIACHUKa, CIIOYaTKy BOHa Iepe-
OGyBa€ y BOJIOMIHHI i JIMIe TIOTIM, MOKJIUBO,
nepeiige y BaacHicts. Jlo peui, 6arato xT0 BBa-
JKa€, 1110 caMe 3 BOJIOZIiHHS BCe B pe4OBOMY IIpa-
Bi i pO3NOYMHANIOCH — 3 HBOTO 3apPOJKyBaJach
CHCTeMaTHKa PeYOBUX IPaB. ¥ HAIIOMY KUTTi
BCe BiZIOYBA€THCSI i PO3BUBAETHCS 32 3aKOHAMU
€BOJIIOLLT BiJl IPOCTOTO 10 CKJIAJHOTO, i IPABO B
LIbOMY IIPOLEC] — HE BUHATOK.

Mid mnpo IIJKOBUTO MOXigHUH, TOOTO
3aJIe’KHUN Bi/l TpaBa BJIACHOCTI XapaKTep ycix
00MEKEHX PEYOBUX TIPAB, IOSIBY SIKOTO MOKHA
6ys10 6 YaCTKOBO <«BMITPABAATH» OCOOJUBOCTSI-
MU iCTOPUYHOTO JOCBily BUHMKHEHHS Ta CTa-
HOBJICHHS IIUX IIPaB, HACIIPABAl JOCUTH JIETKO
crpoctyBatu HU3Kow ymosuBois. 0. T'amba-
POB 1I0JI0 IIOTO BJIYYHO IiJMITUB, 110 Ti, XTO
FOBOPHUTH TIPO 3aJIEKHICTh CEPBITYTIB, TOOTO
IpaB Ha 4yKi peyi B iHTepupeTalii NpaBHUKA,
BiJl BJIACHOCTI, HaCIpaB/i BPaxOBYIOTb JIUIIE
JIPYTUH nepiol pO3BUTKY CEepBIiTYyTHOTO IIpaBa,
SIKUiT BiOyBaBCst B yMOBaxX IUBIJIbHOTO OYTTSI,
3aCHOBAHOTO Ha TpaBi BiacHocTi [5, ¢. 350],
IIpoTe HEXTYIOTh IIepIIMM eTaroM Horo cra-
HOBJIEHHSI, 1110 BifGyBaBCsl 3ajl0BrO /IO IOSIBU
NIpUBATHOI BJIACHOCTI B yMOBAaX OCIJIOTO i CiJib-
CHKOTOCIIOAAPCHKOTO 1100yTY [5, ¢. 347]. Y neit
nepioz, MifKpeca0BaB HayKOBellb, JIOAU 3370~
BOJIbHSIIM CBOi 3BMYaliHi 1oTpebu, KOpUCTy-
IOYUCh PI3HUMM IpeAMETaMH HaBKOJIUIIHLOI
IIPUPOJN B TakuX opmax, fAKi ak HisK He cTO-
CYBAJIKCSI BJIACHOCTI X04a 6 TOMY, 110 OCTaHHS
e He Oysa BimoMa s vux. Hasimo, puropuy-
Ho 3anutyBaB [0. ['amMbapoB, KOUOBUM ILIEME-
HaM BJIACHICTH HA 3eMJTIO, SIKII[O BOHU MOCTiHO
3MIHIOIOTb CBOE MiCI[€3HAXO/J)KEHHS, Xo4da 0
TOTO T[T 3eMJIsi OyJIa IUIsl HUX MicIieM JJist MUC-
JINBCTBA i macoBuIa |5, c. 347—348].

I crpaBzi, BakKo coOi ySBHUTH, 10 JAHINO-
JKOK TIPaB BJIACHOCTI HA OG’€KT y IUBLIBHOMY

060poTi HIKOJM He TIePepUBAEThCS | HE Mae
TUX YaCOBUX IIPOMIXKKIB, 1110 BU3HAYAIOTHCS
BiZICyTHICTIO TIpaBa BJacHOCTi Ha 00’ekT. AKOU
crpaszi Bee Tak i GyJ10, TOAI HABIIIO MPOIKUCY-
Baru B IIKY nonsitTst GesxassiiiHoi peyi sik peui,
BJIACHUK SIKOI He IPOCTO HEBi/JOMUI, ajie B OKpe-
MMX BUITQ/IKaX B3arajii He iCHye€.

Ha nomuikoBicTh Te3u Mpo MOXiAHUM Bif
IIpaBa BJIACHOCTI XapaKTep YCiX pPe4OBUX IIPaB
Ha Jy’Ke MaifHoO, SIKy, Ha ’Kajb, i CbOTO/HI MO/Ii-
JII0OTh 6araTo XTO 3 HAyKOBIIB, Y TOMY YHCJIi
11 yKpaiHCHKUX, BKa3yIOTh U iHIII TOJIOKEHHS
YUHHOTO 3aKOHOJABCTBA YKpaiHu, 30KpeMa
4. 3 cT. 337 Tau. 2 cT. 340 IIKY.

Bincyrnicts y xumsi tpetitt LIKY 3arans-
HUX IIOJIOKEHb IIPO PEYOBi IIpaBa, Ha JKaJlb,
MO3HAYMJIACH | HA HEIOOIIiHIlI 3HaYenHs dikca-
il y 3aKOHOJABCTBI IIPUHILIUIIIB PEYOBOrO IIpa-
Ba. 3araJbHOBIZOMO, 1[0 creljaJbHi IUBiIb-
HO-TIPaBOBi TPUHIMIIM HA PiBHI mifrasyseit
IIMBITBHOTO TIpaBa Ta HOTro iHCTUTYTiB MOXKHA
CKOMIIOHYBAaTH y BiANIOBiIHUX KHUTAX, PO3.i-
JIax Ta IJlaBaX Kofiekcy. Take CTPyKTypyBaHHS
Ta CHCTEMAaTH3allif MOJIETIIYIOTb CIPUHHAT-
TS 3MICTY IIOJIOJKE€Hb fAK CaMOrO LMBIJIBHOIO
3aKOHOJIABCTBA B IIiJIOMY, TaK i OKpeMUX HOro
CKJIQ/[HUKIB, 30KpeMa pedoBoro mnpasa. Taxa
IopyuuYHa TeXHiKa, KpPiM TOro, 1a€ 3MOr'y 3Mill-
HUTU IIPaBOBUI KapKac IUBiIbHOIO 3aKOHO/aB-
CTBA, TIOCUJINTHU BHYTPIITHI B3a€EMO3B’SI3KM MixK
CKJIaJIHMKaMU BCi€l CUCTeMU IUBIJIbHOTO 1IPaBa,
y6e3meunTrCs BiZl MOKJIMBOI JeCHHXPOHi3allii
3MICTy OKPEMMX II0JIOKEHb Pi3HUX €JIeMEHTIB
Bci€i cucremn. Bumaetncs, mo meton mpoctoi
KOMIILJIALT BCiX HMBIJIbHO-TIPABOBUX IIPUHIU-
B B OHIN cTaTTi Hapasi He € TUM CITOCOGOM,
SIKMI OW JIaB 3MOTY BHPINIyBaTH BCi 11i 3aBiaH-
na Haiminme. [puknag [IIKY e sckpaBum min-
TBepKeHHAM 11b0oT0. 3MicT cT. 3 IIKY Brazye
JIAIIe Ha OINH IIPUHIUII PEYOBOTO MpaBa, Ta i
BiH CTOCY€ETbCS He CTLIBKU PEYOBOTO IIpaBa sIK
TaKOTO, CKiJIbKHU MO0 iHCTUTYTYy — IIpaBa BJlac-
HocTi. Tpoxu GLABIINM y Wil CTATTi € Tepesik
NPUHIUIIB 3000B’s13abHOr0 1paBa. CymHiBa-
THCA B TOMY, 1[0 IPUHIIAIIA PEYOBOTO IIPaBa He
BUUEPIIYIOTHCA JIMIIE OJHIEI 3acalolo, HeMae
migcraB. Knura tpersa IIKY «IIpaBo Bmacuoc-
Ti Ta iHII pedoBi nmpaBa» HaACIpaBAi MaJo 110
noxae 1o mporo. Otxe, B IKY, sk y kogudiko-
BAHOMY aKTi, OpaKye IPUHIUIIB PEYOBUX IIPAB.
3BajKalouM Ha Te 3HAYEHHS, K€ BOHU MAlOTh
JUIS TIpaBa Ta JKUTTSA KOKHOI JIIOAMHU, Taka
CUTYyallisl, Ha Hall IIOIJIs/l, € HeIPUILYCTUMOIO i
notpebye BUTPABICHHS.

Cepent iHIIMX 0COOJIMBOCTEH CTPYKTYPH
kauru Tpetboi LIKY caynino 3BepuyTn yBary Ha
Ty 06CTaBI/IHy, 1110, Ha BiIMiHY BiJ KHUTHU 11’ ATOT
KoJIeKCYy «30060B’si3aIbHe TIPaBO», KHUTA TPETSI
IIKY stBiiste cob0I0 CHCTEMY PEYOBHX TIPAB, a He
CUCTEMY ITPABOBiZIHOCKH. 3a TAKMM CaMUM IIiji-
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XO/IOM CTPYKTYPOBaHi I HOPMU KOZIEKCY KHUTH
apyroi «Ocobucti HeMaitHOBI mpaBa (izuyHOi
0cobu» Ta KHUTH YeTBepToi «IIpaBo inTenexTy-
AJIbHOI BJIACHOCTI», Jie IeThCS TAaKOK PO OKpe-
Mi Bu/I1 aGCOMIOTHUX MIPaB, a He IPABOBIIHOCHH
y IIUBUJIBHOMY T1paBi YKpaiHu.

lopeuyno ckasaTH, 10 IoJIeMiKa HaBKOJIO
TOTO, YU Ma€ CUCTeMa IUBLILHOTO MpaBa BUly-
JIOBYBaTHCS SK cUCTeMa IIpaB 4M IIPaBOBi/{HO-
CHH, He € HOBOIO /I 1paBoBoi Hayku. CyTb
CIIOpYy, 3a3HauaB HIMeNIbKHUH IIPaBO3HABEIb
b. Binmuieiia, moasrae B Tomy, o Ma€ OyTh
MiZICTaBOI0 TPUPOJHOTO 3B'S3KYy IOPUAMYHUX
HOPM — 3MiCT IIpaB, 1[0 HUMM HAJAIOTHCS, YU
3HAUEHHA JKUTTEBUX BiTHOCUH, SKi IIUMU HOP-
MaMH MaloThb BpeETYyJbOBYBaTHCS. 3a3HayeHa
JUJIeMa, Ha IYMKY BYCHOIO, Ma€ BUPINLyBaTUCS
Ha KOPHUCTHb IPABOBITHOCHH. APryMEHTYIOUU
CBOIO ITO3MUILi10, BiH HABOJIWB, 30KpeMa, TPUKJIA]]
31 CHAAKOBUM TIPaBOM, OCOOJHMBOCTI SIKOTO,
SIK HaroJIOUIyBaJIOCsI, BU3HAUYAIOTBCS He 0Co-
GJIMBOCTSAME 3MICTY TIPaB, 3 SIKUMH CIAJKOBE
[IpaBO Ma€ CIIpaBy, a CBOEPIJHICTIO BilHOCHUH,
IO PeryJoloThCs, TUM, IO B HUX HeThCs PO
MaifHO TIOMepJIOro.

Ha mpocriii BimminHOCTI mpaB 3a ix 3Mic-
TOM, TpooBXyBaB b. Binpamieiin, ne MoxkHa
MOOYAyBaTH 3a/I0BITbHOI CHCTEMU IOPUANYHUX
HODPM, [IPEIMETOM SIKUX € MailHO JKUBOi 0COOH.
3 1uX 1M03ulliil He MOKHA 6yJI0 6 CHCTEMATHYHO
YIOPSIZIKYBATH OKpeMi 3000B’s13aHHS, a BOJIO-
JIiHH4, SKe 30BCiM He € IIPaBOM Ha piy, a € JInIIe
IOPUAMYHUM BiJIHONIEHHSAM 10 pedi, moTpi6-
HO GyJi0 6 Ha WiJCTaBi TAKOro MiAXOMY BiHe-
cTu 110 30060B’SI3aJIbHOTO TIPaBa YU [0 BUEHHS
PO JIABHICTh ab0 BKJIIOYMTH IOTO B 3arajibHy
yacTuny [6, c. 33].

VY cBoiii aprymenraitii, ik 6a4uMo, BUEHUIL
HABOAMB Pi3Hi NPUKJIAIN, OJJHAK OMUHAB CYTTE-
BUX OAPOOUIIb, 30KPEMA, He MIOSICHIOBAB, SIK BiH
6aunTh BUKJIAJ PEYOBOIO [IPaBa B HOPMAX KOJIH-
¢ikoBaHOTO aKTa 3 TO3UILil pEYOBUX MPABOBI/I-
HOCHH, a He cy(’€KTUBHUX peuoBux mpas. Hara-
JIaEMO, 1110 BOJIOAIHHA BiH 3ra/lyBaB He SK IIPaBo
Ha piY, a gK IOpUAUYHE BiJHOLIEHHS [0 peui.

VY itoro moBOAX TUM YacOM ycCe CTa€ 3p03y-
MIJIMM y KOHTEKCTI 0Cco6IUBOCTI HOTO O3l
I[0JI0 PO3YMIiHHSI TOTO, YMM B3araji Moxe OyTu
MpaBoBiHOIIEHHS. BaracHicTbh i BoJToiHHS, BKa-
3yBaB IIPABO3HABEILb, € IPABOBIAHOUICHHAM, aJle
He Mik ocobamu, a Misk 0co6010 i piugro. Takum
YMHOM, MOjeJb, BubyaoBana B. Binmmeiizom,
TaK caMo, fIK i fforo aprymeHTaiis miei mozeu,
CIIPAIbOBYE TiIIBKU TOJi, KOJU PO3YMITH IIpa-
BOBIiJIHOIIIEHHS 3 Ti€I0 <«SICHICTIO i BU3HAYeHic-
TIO», 3 SIKOI0 HiMEI[bKUI IpaBO3HaBellb 3aKJIU-
KaB POOUTH 1€ BCiX iHINUX, TOOTO [IBOSIKO, a He
«OIHOCTOPOHHBOY — SIK BITHOCUHU MiK 0cobaMm
i SIK BiIHOCMHU Mizk 0c06010 Ta pivuio [6, ¢. 83].
Takuii migxig, mo pedi, i 6yB cupuitHATHH Y
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HimemproMy 1uBiJIBHOMY yJIOKEHHIi, 30KpeMa
y KHU31 TpeTili, IpucBsiYeHill peuoBoMy IIpaBy.

Bujaetbest, 10 mpaBopo3yMiHHsa  cy6ek-
TUBHOT'O PEYOBOTrO IIPaBa AK BIJTHOCUH MiX 0CO-
6aMu € IOMUJIKOBUM, OCKIJIbKU HEMUHYYE Belle
JI0 OTOTOYKHEHHsI OHSITh Cy(’€KTUBHOTO MpaBa
Ta IPABOBIAHONICHHA i, BiAIIOBIHO, HiBEJIIOE
BizminHOCTI Misk Humu. Cy6’eKTUBHI IpaBa Ta
[IPaBOBIAHOCHHU — L€ CIOPiZHeHi Mix c0o60i0
Kareropii Ta npaBoBi esemeHTH. OKpPEMO BOHU
He MOXYTb icHyBaTu ofHi 6e3 opHux. Jlist
cy0’€KTHBHOTO TpaBa IIPABOBIAHOIIEHHS — II€
Te IIPaBOBE CEPELOBUILE, B AKOMY BOHO MOXKE
peayizoByBaTHcsa Ta 6e3 SKOTO ioro icHysaH-
HSI CTA€ HEMOXKJIMBUM 1 BTpadae OyIb-sKUil
NPaKkTHYHUHA ceHc. 3 iHmoro Goky, crmpobyiire
npubpaTu 3 MPABOBIIHONIEHHS TaKWil CKJIajl-
HUK OT0 CTPYKTYpH, K CyO’€KTUBHE MPaBo, i
3po3yMi€Te, SK Ie 3pyHHY€E caMy KOHCTPYKIIIO
1paBoBifHOIIEHHS. Taka B3a€EMO3yMOBJICHICTh
He € OTOTOXKHIOBAJILHOIO /ST IUX IIPABOBUX
KaTeropiid, oOuaBi MOPOMKEHi TIPaBOM i KOK-
Ha Ma€ CBOE CaMOCTiliHe TpusHaueHHs. SKIino
cpo0yBaTé TIOBHICTIO CTATH HA  TIO3MIIIO
cy0’ekTHO-Cy6’€KTHOTO TMIXOMY y BU3HAYEHHI
nedinilii cy6’ekTMBHOTrO TIpaBa, TOOTO GaunTH
B cy0’€KTMBHOMY NpaBi BiIHOCHHU Mix ocoba-
MM, TO HEMUHY4Ye [ocTane Bubip — npubparu 3
[paBa IPAaBOBIIHOCUHY YU Cy(’€KTUBHI 11PaBa,
aJyKe eJIeMEHTOM ITPaBOBiIHOCHMH He MOXKYTb
6yT1/1 OJTHi 11 Ti caMi BiTHOCUHU.

Ilo Toro x 060B’s13K0BO cJiiji GpaTu 110 yBa-
I'M, 1[0 peyoBi IIpaBa He CJIiji NMPUBA3yBaTH
BUKJIIOUHO [0 aOCOJIIOTHUX IIPABOBiJHOCHUH,
OCKIiJIbKU 4Yepe3 abCONOTHUI XapakTep pedo-
BUX ITpaB OCTaHHi MOKYTb Peasli30ByBaTUCS SIK
Y PEUYOBHX, TaK i y 3000B’s13a/IbHUX IPABOBIIHO-
cuHax (MapajeibHO iCHYIOUM i B abCOJIOTHUX
[PaBOBI[HOCKHAX), YOMY CIIPHSIE 000POTO3/IAT-
HicTb iX 00’ekTiB. OTXE, TAKOIO BJIACTUBICTIO
pPeuoBUX IIPaB i MOSICHIOETBCS Te, YOMY KHHTa
tpets IIKY «IIpaBo BnacuocTi Ta inmi peuosi
[IpaBa» Ma€ BUKJIQJATUCA 4K CUCTeMa IIPaB, a He
[IPABOBiTHOCHH.

BucHoOBKH

IlincymoBytoun BUWKJIaZieHe, BApTO HAroJo-
CUTH, IO 3 NO3ULIi IOPUANYHOI TEeXHiKU y3a-
rasbHenHs B [{luBinbHOMY KOztekci Ykpainu mae
BizGyBaTHCS HA PiI3HUX [IPABOBUX PiBHSAX: Tay-
3€BOMY, Ii/IraJly3¢BOMY, PiBHI IIPAaBOBOIO iHCTU-
TyTy TOWO. IX BUCHOBKH He 3aBKI1 MOXKHA 6e3-
3aCTEPE’KHO 3aCTOCOBYBATH /10 iHIIINX €JIEMEHTIB
CUCTEMU, OCKIJIBKU Te, 1110 BBAXKAETHCA [IPABUJIL-
HUM /IS 1iJI0T0, He 3aBXK/I1 IIOBHICTIO IPUIHAT-
He 11 okpemuXx ii ogunnie. Ha koxHomy piBai
TAKOTO y3arajibHeHHsT Ma€ OyTH IliIKpecjeHa
itoro cnenudika. 3 ogHOro GOKY, 3a3HAYAIOTHCS
MIeBHi 0COOIMBOCTI Ta BiMiHHOCTI BiAnoBizHOI
OIMHUI[ CHCTEMHU IpaBa MOPIBHAHO 3 OiJb
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KPyIHUM ii eJleMeHTOM, /U1 SKOrO 3arajbHa
HOpMa € CIIelliaJibHOI, a 3 IHIIOr0 — 3HaXo-
JATh T€ CIIJIbHE, IO TOEAHY€E APiOHimi cuc-
TEeMHi eJIeMeHTH 3 MM PiBHEM y3arajJbHeHH:I.

Te, mo iHAYKTUBHO, Yepe3 Ka3yiCTUIHY aKy-
MYJISIHIO IPAKTUYHOrO MaTepialy, BUBOAUTHCS
SIK y3araJibHeHHsI y MPaBOTBOPYill MiSITBHOCTI,
MIOTIM y’Ke JeLyKTUBHO MOKE€ BUKOPUCTOBYBa-
TUCS y MPABO3ACTOCOBHIHM MPAKTUIL 711 BUPi-
IeHHsT KOHKPETHUX CIipHUX cuTyariit. Takwit
crM06i03, B3aEMOIIOB’SI3aHUI | BOJHOYAC B3a-
eMo30arauyBaHuil, BUBOAUTD 3aKOHOAABCTBO
Ha 30BCiM iHMMI piBeHb WOTO JTOCKOHAJIOCTI,
Jla€ 3MOrY IIOCJiZJOBHO CaMOY/JOCKOHAJIIOBA-
TH TIPABO B TIOCTIHHUX 000POTAX TAKOroO IPo-
1ecy. 3aB/KM 1IbOMY 3aKOHO/IaBellb 3/[aTHUI
HE TIJIbKU BUSIBJATU CBOI BJACHI MMOMWJIKK Ta
oIlepaTUBHO iX ycyBaTH, a I BifuyBaTu IIyJIbC
pPEeaNbHOTO JKWUTTS, a OTXKe, BiJ3epKaTioBaTh
110TO B IIPAaBOBUX HOPMax.

3acTocyBaHHS TaKOro WiAXomy B Ipasi
CUHXPOHI3y€ i rapMOHi3y€ BCi piBHI y3sarajb-
HEHHsl, IPUOUPAE 3 HBOTO Ti HEY3TOIKEHOCTI,
110 MIPUBHOCSTDH y IIPaBO MOKJIUBICTH IOABIN-
HOTO PO3YMiHHS Pi3HUX IPAaBOBUX SBUII, MOX-
JIUBE IX OTOTOKHEHHH YU 3BEJICHHA OJHE 3 PY-
ruM, TOOTO BCe Te, 10 POOUTH 3MiCT IIPABOBUX
HOPM MEHIII YiTKUM i 3PO3yMIJINM.

3 1UX T03UIlill CTPYKTYPYBAaHHS KHUTH
tperboi IIKY Bumaerbcs Hemockonaanm, Koam
3amicTb Ha3Bu «PeuoBe mpaBo» abo mpuHaii-
MHi «PeuoBi 1mpaBa» BUKOPHCTOBYETHCSI Ha3Ba
«IIpaBo BnacHocTi Ta iHIr peyosi mpaBay, Npu-
4YOMY BCI iHIIIi peyoBi ITpaBa 3Be/leHi B OHY I'Py-
Iy — peyoBi IpaBa Ha Yyske MaifHO. 3a TaKOTo
MIIXOAY i CIIpaB/li 3/1a€ThC, 1110 BCi pevoBi Ipa-
Ba HIOMTO KOHKYPYIOTh 3 TPABOM BJIACHOCTI i,
gk mmcas S1. AGpaMoB, € HOTro aJIbTepHAaTUBOIO
[7, c. 325]. ¥ takoMy mpoTHGOPCTBi HABPS/ YU
¢t ouikyBaTu, 10 Oyze MpuijeHa JoCTaTHS
yBara OCHOBaM PEYOBOrO IIpaBa y 3aKOHO/AaB-

cTBi. Busnatoun mpiopuTerT mpaBa BIACHOCTI
HaJl iHIIMMU PEYOBUMHU IIpaBaMM, 3aKOHOJIA-
Bellb TaK caMO IIPOIUCYE ¥ BiANOBiAHI 1oJIO-
sxerns IIKY, ne mpaBoBe perysioBaHHS Bifl-
HOCUH 3 INPHUB'S3yBaHHAM [I0 iHIINX PEYOBUX
[paB BiIOYBAETbCS 3a 3aTUIIKOBUM TMPUHITH-
IIOM — € TJIaBa II0JI0 3aXUCTy IIpaBa BJIACHOCT,
ajle HeMa€ IVIaBU 1010 3aXUCTy PEYOBUX IIPAB,
a . 31 «IIpaBo BOJIOAIHHS 4YyKUM MailHOM»
B3arajli CKJAQJAETbCS aX 3 YOTHUPHOX CTaTei.
Orxe, 3HOBY IIOCTa€E Ta cama i, Ha JKajb, yiKe
TIaBHS Hp06JIeMa BiTUM3HSHOI IUBiJIICTUKH,
KOJIM IIPABOM BJIACHOCTI, IO CYTi, ITiAMIHIOETD-
cs1 Bce pevoBe 1paso. [lITyune, Ha Hally TYMKY,
MiATPUMAHHS JUXOTOMii CUCTEMAaTUKU pPedo-
BUX TIPaB He BiJINOBi/la€ aHi caMiii MpUpoi mux
[IpaB, aHi BUMOTaM CbOTOJ€HHI.
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B cmamve uccredosanvt ocobennocmu codepicanust u cmpykmypol knuzu mpemoeti Ipaxcoanckozo
kodexca Ykpaunvt, nocesuennotl eeupvin npasam. Ommeuena uerecoobpasHociy nosvuuenus 10puoi-
UECKOU MEXHUKU USLONCCHUS NPABOBLLX HOPM 0 BEUHOM NPase, Yoeieno Govlie BHUMAHUS OCHOBAM MO
nodompaciu zpaxcOanckozo npasa Ykpaunot ¢ omxo0om onm OUXOMOMUL CUCTIEMbL BCULHDIX NPAE 6 3AKOHO-
damenvcmee.

KiroueBble ciioBa: Beliible [PaBa, PaBO COOCTBEHHOCTH, BEI[HbIE TIPaBa Ha Yy:KOE UMYIIECTBO, 00Iue
TOJIO’KEHNS O BEITHBIX TTPaBax.

The article researches features of the content and structure of the third book of Civil Code of Ukraine,
devoted to property rights. It is specified that the legal writing of rules on property rights should be improved
as well as it is need to pay more attention to the basics of this sub-sector of civil law of Ukraine with a retreat
Jfrom the dichotomy of the system of property rights in legislation.

Key words: property rights, right of ownership, real rights in relation to someone else’s property, general
provisions on property rights.
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CIIPOIIEHE ITPOBA/IKEHHA

B IOCIIOJAPCBbROMY ITPOLIECI

TA IIEPCIIERTUBU ITPUCKOPEHH
3AXHNCTY IIPAB

Poskpumo cymuicms ma ocHogHe NPUHauents nPouedypu CNPOweH020 NO306H020 NPOBADNCEHMNS 6 20C-
nodapcvromy npoueci. J[ocrionceno numanis wo0o cnpas, ki 00ULIbHO Ma MONHCIUBO PO3LAA0AMU Y NOPS0-
KY Cnpowenozo no3oenozo nposadicenns. Illposedeno ananis z0cnodapcoko-npagosozo sabesneuenms npo-
Uedypu Cnpouenozo No306H020 Nposadicents. Buokpemieno ochoeni npobiemu npaxmuurnozo 30iichenis
CHPOWEH020 NO306HO20 NPOBAOINCEHHSL MA 3ANPONOHOBAHT WSXY Ix supiwentst. Pospotaeni npoexmu npaso-
8uUX KOHCIMPYKUiH wo0o ymounenns noroxcenv LIIK Yepainu 3 memoro ycynenns nedonixie 20cnodapcviozo
nPasogozo 3abesnevents po3eisidy cnpag y nopsioky CRPoULeHoz0 NO308HOZ0 NPOBAOKHCEHHSL.

KmoudoBi coBa: rocriogapchKuii mporiec, CIpoleHe M030BHe MPOBAKEHHs], TOCOAAaPChKO-TIPOIeCyalbHi
[IpaBa, IPU3HAYCHHS €KCIIePTU3Y, [IPEMET J0Ka3yBAHH:.

ITocranoBka npoGiaemu. [IpaBo Ha 3Bep-
HEHH /10 CyZly 3a 3aXUCTOM CBOIX IIpaB € OAHUM
i3 HailbimbIl (DyHIAMEHTAIBHUX TPaB 3 YCIX,
1[0 IapaHTyIOTbCA [ePKaBOIo AJIA JOTPUMaHHA
NPUHINITY PiBHOCTI Iepes 3aKOHOM Ta PiBHO-
MpPaBHOCTI CyO'€KTIB TOCIONAPCHKUX BiTHOCHH
1iJ1 yac 3/iilicHeHHs1 HUMMY Bi/INIOBiIHO] AislIbHOC-
Ti. OcHOBHE 3aBAAHHSA TOCHOAAPCHKOTO CY/0-
YMHCTBA II0JIATA€ Yy BiIHOBJIEHHI [OPYLIEHUX
paB cy0’eKTiB rocnoapioBaHHst y crocio, 1o €
OZIHOYACHO €KOHOMIYHO BUTI/THAM Ta OIlePaTUB-
HuM. MiHimizalis BUTpar yacy Ha po3B’sg3aHH
CYIIEPEYOK Yy CYZOBOMY IIOPAAKY € 3allOPYKOIO
inTeHcuikalii rocmogapchkoi MiSTBHOCTI, a
TOMY Taka iHTeHcubiKallis MOBUHHA 3a0e3rie-
YyBaTUCH, OKPIM iHIIOTO, IKICTIO CY/IOBUX IIPO-
1eayp Ta ix cmporiennM xapaktepom. Cydache
roCIIOZAPCHKO-TIPOLECyalbie  3aKOHOAABCTBO
Ha/la€ TaKi MOXKJIUBOCTI Ta 3aKpillJIIOE iHCTU-
TYT CIPOIIEHOTO II030BHOTO MPOBA/KEHHSL.
Uoro edextuBHicTh HUHI HE € OIHO3HAYHOIO,
OCKIJIbKM IIPaKTU4YHi acCIeKTH 3acTOCyBaH-
HS BignmoBimHWX HOPM [ocmomapchkoro mpo-
1ecyasibHOro Koziekcy Ykpainu (mani — T'TIK
Ykpainn) mos’si3aHi 3 BUHUKHEHHSIM CyIlepey-
HOCTell Ta HEO[HO3HAYHICTIO MPABOPO3YMiHHS
[IEBHUX 3aKOHO/IAaBYMX 110JI03KeHb. Came TOMy
JIOCTIi/IDKEHHST OpraHi3aliifHo-IPaBOBUX 3acal
PEryJIIOBaHHS CIPOLIEHOTO IIPOBA/IKEHHS, 3PO-
3yMiJIO, € aKTyaJlbHUM 4epe3 noTpedy BIOCKO-
HaJIEHHA Ta ONTUMi3alii IPaKTUYHOIO 3aCTO-
cyBanHs Bignosimaux wHopM [TIK VYxpainm.
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AmHajli3 oCTaHHiX JOCTiZzKeHb i myOiKka-
uiit. IIpobGremaTtnka  TOCHOAAPCHKO-TIPABO-
BOro 3abGesnedyeHHs CIPOIIEHOrO II030BHOTO
MTPOBA/KEHHST SIK OKPEMOTO PIi3HOBUY CYIO-
YMHCTBA B Cy/AaX TOCIOAAPCBKOI IOPUCAMKILL
nicTasia PO3B’S3aHHS B MpaIsiX TaKUX BYe-
uux, sk B. I. Bobpuk, I'. Tem6apa, A.O. 3rama,
T./1. Cysipko, O. YrpuHOBCbKa Ta iHIIi.

MerTo10 aHOI CTATTi € aHaJIi3 3aKOHOIABYOTO
3aKpiIVIEHHA Ta NIPAKTUYHOIO 3aCTOCYBaHHS
HOPM, 110 PETYJIOI0TH CITPOIIEHE TTPOBA/ZKEH-
H$1 B TOCIIOJJAPCBbKOMY IIpoleci

Buxknag marepiany gociuigkenns. Criporiie-
He TPOBA/LKEHHSA € ofHielo 3 (opm rocropap-
CBKOTO CYZOYMHCTBA, METOIO fAKOI, BillIOBiIHO
no cr. 12 TTIK Ykpainu, € nBuiKe BUPileHHs
crpaBu. CucTeMHUIT aHATI3 TT0JI0KeHb cT. 12 Ta
cT. 247 TIIK YxpaiHu IeMOHCTpPYE HasBHICTH
TPHOX KATEropiil CIIpas, 10 MOXKYTb OyTH PO3-
TJISTHYTi B TTOPSAJIKY CITPOIIEHOTO ITPOBA/IKEHHS:
MaJIO3HAUHI CIIPAaBH; CIPAaBU HE3HAUHOI CKIaj-
HOCTI; iHIIi KaTeropii crpas, 1110 He HaJIeXXaThb /10
cIpaB, BU3Ha4YeHNX B 4. 4 cT. 247 ['TIK Ykpainn.

ITpu ubomy 3Beprae Ha cebe yBary IpOTHU-
piuus, mo Bunukae Mix 4. 1 ct. 247 T'TIK Ykpa-
1HU, BIATIOBIZHO 10 SIKOI «y IOPSAAKY CIIPOIIe-
HOTO IIO30BHOTO NPOBA/KEHHST PO3IJIAAAI0THCS
Mano3Hauni cnpasus [3], ta u. 3 cr. 12 I'TIK
Ykpainu, BiAMOBIAHO 0 SKOI «CIIPOIIEeHe T030-
BHe IPOBA/KEHHSI NpU3HAUeHe JJIS PO3IJIALY
MAJIO3HAUYHUX CIIPaB, CIIPaB HE3HAYHOI CKJIAJl-

© O. benikosa, €. benikoa, 2019
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HOCTI Ta iHIIUX CIIPaB, I AKUX [IPIOPUTETHUM
€ mIBHUJKe BUpimeHHs crpasu» [3]. Kpim Toro,
noJsioskeHHst 1. 2 4. 5 cr. 12 TTIK Ykpaiuu BigHo-
CUTHb HEe3HAYHI CIIPaBU J0 Kareropii Majo3Hay-
HUX: </t 1iseit 1poro Kozjekcy mMano3HayHu-
MM CIIpaBaMU € CIIPaBU HE3HAYHOI CKJIQ/IHOCTI,
BU3HAHI Cy/IOM MaJIO3HAaYHUMU, KPIiM CIIPaB, AKi
MiUIATAI0Th  PO3IVIALY JIMIIEe 3a IIpaBUJIAMU
3arajbHOr0 II030BHOTO IIPOBA/P)KEHHS, Ta CIIPaB,
1[iHa TI030BY B SKUX MEPEBUIILYE IT'SITCOT PO3Mi-
PiB IPOXKXUTKOBOIO MiHIMyMy /U IIpale3nar-
Hux oci6» [3]. Ane m. 1 4. 5 cr. 12 TTIK Ykpa-
THM BU3HAYa€ MaJO3HAYHUMU CIIPaBU, <y SIKUX
L[iHa II030BYy HE IIEPEBULLYE CTA PO3MipiB IIPO-
JKMUTKOBOTO MiHIMyMY [I7IsI TIpale3fiaTHuX 0ci6»
[3]. Takum unHOM, 3aKOHOABEIH Y ABOX CTAT-
TAX CTBOPUB CYTTEBE IIPOTHUPIYYSA CTOCOBHO
TOTO, SIKi caMe CIIpaBU IIOBUHHI PO3IVISAATUCI
B MTOPSAZIKY CIIPOIIEHOTO ITPOBAJIKEHHS, a TAKOX
SIKUM YMHOM BinOyBa€Tbes audepeHiianis
TaKHX CIIPaB.

Ha narmy gymky, o6uaBi HopmMu ToTpeGyioTh
6iJIbIIOT BU3HAUEHOCTI Ta YTOUHEHHS, & TOMY
IIPOIIOHYEThCS BHeCeHHs Takux 3min go ['TIK
Yxpainu, 30kpema:

— Bukmactu 4. 5 ¢t. 12 TTIK Ykpainu B Takiit
pelaKuii:

«5. lna mimeit mporo Komexcy masmosmad-
HUMU CIIpaBaMu € CIIPaBU, y AKHUX IliHa I11030-
BY He IIepeBUIIY€E CTa PO3MiPiB MPOKUTKOBOIO
MiHIMyMY 7 Tipare3faTHux oci6. JIst et
1poro Kozmekcy cripaBaMu He3HAYHOI CKJIaHOC-
Ti € clIpaBy, y SIKUX I[iHA TI030BY He NEePeBUIILYE
IT'SITCOT PO3MipiB MTPOKUTKOBOTO MiHIMYyMY /ST
npalesfaTHuX ocib Ta [Jist IKUX IPiOPUTETHUM
€ IIBUJIKe BUPIlICHHSI»;

— Bukiactu 4. 1 c1. 247 T'TIK VYxpainn
B Takili pefakitii:

«1. Coporiene 1030BHE TPOBAKEHHS
[pU3HaYyeHe JJIs1 pO3IJIsLy MaJ03HAYHUX CIIPaB,
CIIpaB HE3HAYHOI CKJIAJAHOCTI Ta iHIIUX CIIpaB,
JUISL SIKUX TPIOPUTETHUM € IIBUJKE BUPillIeHHs
CIIpaBU»;

— Bukjactu 4. 2 cr. 247 T'TIK Ykpaiau
B TaKiii peflakitii:

«Y TOpSAKY CIPOIIEHOTO TI030BHOTO TIPO-
Ba/UKECHHA, KPiM MaJIO3HAYHUX CIIPAB Ta CIIPAB
HE3HAYHOI CKJAMHOCTI, MOXKYTb OyTH pO3-
TJIAHYTI 6y115—;n<i iHIII CcIpaBW, BiflHECEHi M0
IOPUCAUKIII TOCIIOAAPCHKOIO CYLy, 3a YMOBU
MOJIaHHs KJIONOTAHHS IIPO PO3IJIAL CIPAaBU
Y MOPSAKY CIIPOLIEHOTO II030BHOTO IIPOBA/IPKEH-
He. Y TOPSIIKY CIPOIIEHOTO TI030BHOTO IIPOBa-
JUKEHHsI He MOXKYTh OYTH DO3IJISTHYTI CIIpaBH,
3a3HaveHi y YacTUHi YeTBEePTii Ii€l cTaTTi».

Y Takuii cnocib MU IPONOHYEMO Y3rOAUTH
MIOJIOKEHHSI 3arajlbHOI Ta CIeliaJbHOI YacTUH
T'TIK Ykpainn mozo mopsaky Ta MeXX 3acTo-
CyBaHHSI CIPOIIEHOTo IpoBa/pkeHHs. Hamu
06CTOIOETBCS MO3UILS MO0 TOTO, M0 Y pasi

HEBIIHECEHHs CIpaBu [0 Kareropii Maso-
3HAYHMUX a00 HEe3HAyHOi CKJIAMHOCTI, a TaKoXK
32 YMOBH BiICyTHOCTI 0OMeXeHb, Iepenbaue-
HUX 4. 4 c1. 247 T'IIK Yxpainu, sroga cTopin
Ha 3aCTOCYBaHHSI CIIPOIIEHOTO IIPOBAKEHHS
€ 0060B’s13k0B0I0. JIOTiKa TaKOTO TBEPKEHHSI
BUXO/JUTD i3 TAKOTO:

— (hopMyIIOBaHHS «iHIINX CIPAB, IS SKUX
NIPiOPUTETHUM € NIBUJKE BUPIIIEeHHS CIIpaBU»
[3] moBuHHO cBigumMTH TIPO Te, IO y CTOPIiH IO
crpasi icHye 06’€KTUBHA HEOOXIHICTh BUPIIINI-
TH ii B AKOMOTa KOPOTIIIi TepMiHU;

— IUTaHHA 3aCTOCYBAHHSA CIIPOILIECHOTO MIPO-
Ba/UKEHHsI y BUIIQJIKaX, sIKi IpsIMO He Iepes-
Gaueni I'TIK Ykpainu, T06TO CTOCOBHO iHIIUX
CIIpaB, OKPiM MaJIO3HAYHUX Ta CIIPAB HE3HAYHOI
CKJIQJIHOCTi, BUPILIYETHCA CYZIOM, a OTKe, MOXKe
He 36iraTics 3 TOYKOIO 30py CTOPOHU IO CIIPABI.
Taka curyaitiss 00’€KTUBYE PU3UK IIOPYILEHHS
npaB Oyb-AKOi 3alliKaBJIeHOI CTOPOHU Y TIOJi-
6Hill cripaBi;

— 3aCTOCYBaHH4 CY/JIOM CIIPOIIEHOrO IIpOBa-
JUKEHHsI JIJISL CIIPaB, 1[0 He HaJeskaTb /10 Majlo-
3HAYHMX Ta CIIPAB HE3HAYHOI CKJIAIHOCTI, MOKe
CTaTU IPUYMHOIO /I 3JI0BXKUBAHHSA IIPOLECY-
QJIbHUMMU [IPaBaMU 3alliKaBJICHOI B 3aTATyBaHHI
PO3IJIALY TaKoi ClipaBU CTOPOHMU.

Hagezeni Buie pusuku € LiJIKOM 00'€K-
TUBHUMM, & TOMY i TOTPeOYIOTH BUPIilllE€HHS
HIJIAXOM YTOYHEHHS ITOJI0KEeHb 3aKOHOAABCTBA.

[locuTth cymepedsImBUM acHeKTOM CIIPOIIe-
HOTO IIPOBA/KEHHs1 € IIpolieflypa IPUIHATTS
PillIeHHA OJI0 IepexXoy B TaKe MPOBA/KEHHS
3a wionotanHsM nosmsada. Cr. 249-250 I'TIK
Vkpainu nepenbavyaroTb MOKIUBICTD IPUNHSIT-
TS CYZIOM PillIeHHS TIPO ITOYATOK CIIPOIEHOTO
IIPOBA/KCHHA 3a YMOBU IOJAHHA IIO3UBAYCM
BiZIIOBIZIHOIO KJIOIIOTAHHA Ta BiZICYTHOCTI 3arie-
pedyeHb 1o3nBava. Taka MO3MIISA 3aKOHOJABILT
CYTTEBO NIPULIBUAIIYE PO3IJIAJ CIIPABU, OCKIJIb-
KU (aKTUYHO B MUCHMOBOMY PEXMMIi BifOyBa-
€TbCSA Y3TOJKEHHS THWTAHHA IIOAO0 PO3IJIALY
CIIpaBU B IPAJKY CIIPOLICHOIO NPOBAYKCHHA.
Takuii pexkum — 63 BUKJIUKY CTOPiH — 110306aB-
JISIE OCTAHHIX MOXKJIMBOCTI 3JI0BKUBAHHS IIPO-
Lecya/lbHUMY I[IpaBaMU, 30KpeMa, 3a/JId 3aTs-
TYBaHHS CYJIOBOTO PO3IJIALYy Ta HaBMMUCHOIO
He3 sIBJIEHHS B Cy/I0Be 3aCi/laHHs.

Pasom i3 TuM mTyuHe 3aTAryBaHHA PO3-
DSy CHIPAaBU MOXKe BifOyBaTUCS IISIXOM
ameJIANifHOTO OCKAapKeHHSI YXBaJW PO Bifl-
KPUTTA IIPOBAKEHHA Yy CIIpaBi Ta 3acTocy-
BaHHS MPOLEAYPH CIIPOILEHOTO MPOBa/KEHHSI.
Opnak y Takomy pasi 4. 5 ct. 250 T'TIK Ykpainu
nepeaGayae, Mo <«SKIIO BiAMOBIIAY HE IOJaCTh
Yy BCTaHOBJIEHUI CYyZIOM CTPOK Taki 3alepedeH-
H#, BiH Ma€ 1IpaBo iHiI{iloBaTu mepexiz 10 po3-
IVIAy CIIPaBU 32 IIPAaBUJIAMU 3arajbHOIO 11030-
BHOTO IIPOBA/KEHHA JIUIIE Yy BUIIQJKY, SIKIIO
JIOBEJIE, 1110 TIPOILYCTUB CTPOK 3 IMOBAKHUX IIPU-
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yuH» |3]. Taka «KopcTKay mM03uUIlis 3aKOHOIAB-
1 CBiMYUTHh (DAKTUYHO MPO HASBHICTH JIHIIE
OlHi€l mifcTaBU JJIs1 3BEPHEHHS BiAlOBizaya
10 CYyIy ameJisIiiiiHoi iHcTanmii — y pasi mpo-
IIYCKY 3 IIOBaKHUX IIPUYMH CTPOKIB Ha II0JJaHHA
3alepedyeHHs Ha yXBaJsly IIPO BiIKPUTTSI IIPOBa-
JKEHHS y CIIPaBi Ta PO3IJIAL CIIPABU B MOPSIKY
CIIPOIIEHOrO IIPOBAJKEHHS.

Ile mosICHIOETBCS TUM, 1[0 «OCKIJIbKM cTail
Mi/ITOTOBYOTO MPOBA/PKEHHA HEMae, TO CyJl ITpu
PO3IVIALL CIIPaBU B MOPSAJAKY CIIPOILEHOIO IIPO-
Ba/KEHHA IIOBUHEH YYMHUTU Ail MO0 IiJAro-
TOBKH CIIPaBM CaMOCTiHO 10 PO3IJISLY CIIpaBU
110 CyTi, TOOTO 10 BiZIKPUTTS EPIIOrO CYIOBOTO
3acinanns. lle Bumniusae 3 Toro, 1o 3aBAAHHIM
PO3IJIALy CIIPpaBU 110 CYTi € pO3TJIsA]] i BUpilleH-
H$I CTIOPY Ha TTijicTaBi 3i6paHuX y MiArOTOBIOMY
poBajKeHHi MaTepiaiiB> [6, c. 86-87]. TobTo
OCKap:KEeHHSI B allesIAIIHHOMY NPSAAKY YXBaJIu
PO PO3IJIAJ, CIPaBU B CIIPOLICHOMY IIpOBa-
IUKEHHI MOBUHHO BBAJKATHUCS HE CIOCOOOM 3aTsl-
ryBaHHS ii PO3IJIsLY, a eeMeHTOM, 1o 3a0e3-
reyyBaTUMEe IIOBHOLIHHICTL peasisauii mpasa
BizilIOBilaya Ha CyI0BU 3aXUCT CBOIX MPaB.

Ha mymxy T.[. Cysapxo, «ymoBamu, IO
JIO3BOJIAIOThL  PO3IVIAJATU CIpaBy y IOPSAA-
Ky CIIPOLIEHOr0 IIPOBA/KEHHs, BUCTYIAIOTh
BiZICyTHICTH 3amepedeHb 3 OOKy BiTIOBigadva,
HAsABHICTb 3rOAM CTOPIH Ha PO3IJIAJL CIIPaBU y
CIIPOIIEHOMY TIPOBaJKEHHi, TOOTO Ti moii, AKi
I1e He HACTAJIH | HacTaHHS SKuX (260 HeHacTaH-
HS) HEMOKJIMBO crporrodyBatu. Came HasiB-
HICTb y CYKYITHOCTI IIiZICTaB Ta YMOB /103BOJISIE
BU3HAYMTH HEOOXiAHI Ta JOCTaTHI TepeayMOBU
JULA PO3IJIAAY CIIPaBU B MOPAAKY CIIPOLIEHOrO
npoBaukenHs» [5, ¢. 155]. TobTo mpasa Bia-
TOBiflaya He MOPYIIyBaTUMYThCA y Pasi HasB-
HOCTI CYKYITHOCTi OKDECJIEHUX yMOB, aje IIpa-
BWJIbHA Ta KOPEKTHA OIliHKa TaKOi CYKYITHOCTI,
il OIHO3HAYHICTb € MUTAHHAM, AK€ € CYTTEBUM
i Ha/I3BUYAHO CKJIATHUM [ BupimeHHd. [le
MOSICHIOETBCST TUM, 1[0 B IIPOIeCi CIIpoueHoro
MPOBA/)KEHHSI BUHUKAIOTh TaKi TOJIOBHI IIPO-
6sieMu, AKi € (PaKTUYHUMU HACTiAKAMU HETOTi-
KiB 3aKOHOJABYOTO 3abe31eueHHs JaHoi (hopmu
BUPiLIEHHS FOCIOIAPCHKO-1IPABOBOIO CIIOPY:

— no-mepiie, cyay OO'€KTHMBHO HE MOXe
6yTH BiOMHUI TOM (haKT, UM € BiJOMi CTOpOHAM
10 crpaBi Bci 06CTaBUHU CIIPaBU Ta YU CTOPO-
HU TOBIIOMWIN Cy/ PO BCi HasABHI 06CTaBUHM
BUHUKHEHHS CIIOPY. 32 TAKUX YMOB CY/I ITPYHTY-
€ThCSI HAa HA/IAHWX TT03WBAYeM /I0Ka3axX (OCKiJIb-
KU BUHOCUTbL PpillleHHA IPO CIIPOLIEHE IIPO-
BA/KEHHsT JIUIIe Ha MifcTaBi aHamizy (akxris,
BUKJIQJIEHNX Y TIO30BHI 3a5IBi, Ta J0Ka3ax /10/1a-
HUX /10 Hel) Ta BUHOCUTb YXBAJIU IIPO PO3TJISL]L
CIIpaBU B MOPSAZKY CIIPOIIEHOTO IIPOBA/KEHHS.
Cyzn BUXOAWTH i3 TOTO, IO TO3WBAY HAZaB yCi
JIOKa3W, sIKi BiH X0TiB ab0 nparnys Hagatu. Tob-
TO motpeba y 3acayXOBYBaHHI MO3UIIIT MO3KBa-
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ya (pakTruHo BificyTHs. Ile moBUHEH po3ymiTu
i caM 1mo3muBay, OCKiJIbKM BiH I10JIA€ KJIOIOTaHHS
PO PO3IJISAJ CHPAaBU Yy MOPSAAKY CIPOIIEHOro
NIPOBA/KEHHS;

— TI0-ZIpyTe, CY/I He MO3Ke PO3’SICHUTU CTOPO-
HaM, 110 caMe BXOAMTD y Npe/IMeT JJOKa3yBaHHs
mo crpasi. BiH He Moke po3’sicHUTH ydyacHU-
KaM, sIKi came JOKasu MOBMHHI OyTH IIOAaHi,
ockinpky, BignosigHo 10 HopM ['TIK Ykpainnm,
BiH B3arajli He IIOBMHEH BUPIlLyBaTH 11€ IIUTaH-
Hs, OCKIJIBKM B IOPSI/IKY CIIPOIIEHOIO IIpPOBa-
JUKEHHST BiZICYyTHIN KOHTaKT 3i cTOpoHAMH cIipa-
Bu. Takum umHOM, cya 11036aBJEHUI JKepes
OTpUMAaHHs JI0AaTKOBOI iHdopMariii 1mo crpasi
i TOBUHEH BUXOJAWUTU BHUKJIOYHO i3 HaJaHUX
rmosuBaveM fokasiB. | sumre 3a ymoBm, sIKIIO
BiINOBI/Iay HazaCTh 3anepedeHHs abo HaIaCTh
aJbTepHAaTUBHI J0Ka3!, CyZ NOBUHEH BUpilIy-
BaTU IUTAHHA IIPO JOILyCTUMICTb CIIPOIICHO-
ro mpoBapkerHs. ToOTO cyn [Biui Bupimrye
11e TUTAHHSL: IePIINii pa3, KO BUHOCUTD YXBa-
JIy IIPO CIpolieHe IIPOBAKEHH Y pasi nmoxaui
1M030BHOI 3a4BU; JAPYTUN — KOJM OTPUMYE Bifl-
3uB ab0 3anepevyeHHs BiAnoBizaya.

Hagezeni Buiiie 06cTaBuHY € IPOOTIEMHUMU,
OCKIJIbKM BOHM B3a€MOIIOB’s13aHi. Sk 3a3Havae 3
L[BOTO TIPUBOIY Y CBOiX poborax B.I. BoGpuk,
BUPIIIEHHS TaKuxX NpobJjeM MOKJIUBE JIMIIe B
YMOBax IpakTu4Hoi peasnizaiii monoxens [TIK
YkpaiHu 1010 PO3IJISALY CIpaB y TOPSIKY
CIIPOILEHOIO IIPOBA/IKCHHS, OCKIJIbKY JIMIIE 3a
YMOBHM OIIiHKU 3arajJbHOTO BiHOIIEHHS IIO3U-
Baya Ta BiAIOBizaya A0 MaJO3HA4YHOCTI CIIpaB,
[0 PO3IJISIAAOTBCS B TaKUU Crocib, MOKHA
Oylie 3'sCyBaTh PeasbHiCTh PU3UKIB MOPYIIEH-
HsI IPaB CTOPiH 1o crpasi [2, ¢. 14-15; 1, ¢. 99].
3 11bOTO PUBOZLY CJAYITHOIO € ro3utiist A.O. 3ra-
MU, sIKa I0JISATAE B TOMY, 1110 B IIOPSIZIKY CIIPOILie-
HOTO TIPOBa/IKeHHSA «ITpaBa Ta 3aKOHHI iHTepecn
YUYACHUKIB rOCHOAAPCHKOTO TIPOIIECy He 0OMEekK-
YIOTbCSI 3 OIJIsiy Xoua 6 Ha Te, M0 (haKTUIHO
JIoKa3oBa 6a3a TOCMOAPCHKOTO TIporiecy moby-
JIOBaHa Ha IIMCbMOBUX JI0Ka3aX, HaBiTb IOSC-
HEHHSI IPEACTaBHUKIB CTOPIH Ta iHIIMX 0cib, AKi
6epyTh y4acTh y CYZOBOMY IIPOIlECi, HA BUMO-
Ty CyIli MOKYThb OyTH BUKJIAJEHi MHCHMOBO.
CriporieHa rporieypa posrJsifly ClipaBu CTBO-
PUTD 10AATKOBI BaxKeJli BINIUBY Ha AUCIUTIIIHO-
BaHICTb yYaCHUKIB I'OCIOJAPCHKOrO HIPOLECY Y
KOHTEKCTi BYACHOCTI Ha/laHHsI HUMU CyJy JIOKa-
3iB Ta OOIPYHTYBaHHs BJIACHOI YiTKOI MOBMII
y ClpaBi, 103BOJUTL IIPUCKOPUTU OTPUMAHHA
KIiHIIEBOTO pe3yJibTaTy MO cipasi» [4, c. 54].
Ha namy x nymky, Bupimyoyn aujiemy 1ojao
HOBHOTHU 3axucTy abo peasisallii mpas cTopo-
HaMU II0 CIpaBi B yMOBaX CIIPOIIEHOIO IPo-
BAJIKEHH, CJIiJ| HABECTU JIEKiJIbKa apryMeHTIB:

— Geszanepedta ONepaTuBHICTh BUPIIIEHHS
TOCIO/IaPCHKOTO CIIOPY B MOPSIAAKY CIIPOIIEHOrO
NPOBA/KEHHSI CTBOPIOE HEOOXiZHY AMHAMIKY
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TOCIOJIaPChKUX BiIHOCHH, aje Taka AWHaMiKa
3a6e311euy€eThCs Mepll 3a BCe BUXITHOK MO3UIIi-
€10 no3uBaya. VizeTncs mpo moBHOTY 3iGpaHux
MO3MBAaYeM [OKa3iB 0OCTABMH MO CIpaBi Ta ix
HagauHs cyay. Cam cyll He 3aliMaeThest 30UpaH-
HSIM JI0Ka3iB, a Jiniie iX J0Ci;KEHHSIM Ta OIliH-
KOIO i, TIpUiiMaloun pillleHHsI PO MOCTATHICTh
3i6paHuX Ta HAJAHUX TO3UBAYEM JI0Ka3iB, MOXKE
YXBJIUTHU PillleHHd [IPO HEJOUiJbHICTb PO3IJIs-
Jly CIIPaBU B TIOPSIIKY TI030BHOTO ITPOBA/[KEHHS
i3 BUKJIMKOM CTODIH;

— eKOHOMiuHA e(eKTUBHICTb SIK KpUTepiil
MiHiMi3alii BUTpaT CTOPiH Ha BUPIIIEHHS IOC-
ojlapchKoro crnopy. ExoHoMiuHiCTh BupimeH-
HS CHODPY B Takuil crocib o3HaYae 3MeHIIEeH-
Hs BUTpAT CTOPiH Ha TPOIeypH, TOB'sA3aHi i3
CYZIOBUM DOBIJISIZIOM CIIPaBU. A TOMY, Ha HaILy
NIYMKY, TakuWil KpUTepiil, K eKOHOMiUHiCTb,
noTpebye 0JaTKOBOTO BPaxyBaHHS CYJIOM ITiJ
Yac BUpPIlIEHHA NUTaHHA LOAO0 CIIPOLICHOrO
IIPOBA/[KEHHsI, OCKIJIbKU IliHA I1030BY He MOBU-
HHa TIepeBUIYBaTH PO3Mipy Cy/OBUX BUTPAT;

— BUpillleHHs IPOOJIEMU 3HAYUMOCTI KiHIle-
BOTO pe3yJIbTaTy PO3IJISLy CIIpaBU AJd BiAIo-
BiJlaya MOB’A3YETHCS 3 MUTAHHAM JIOIITBHOCTI
peasiizailii cBOro Inpasa Ha Iepexij 3i CIpo-
IIEHOT0 IPOBA/UKEHHSI B 3arajbHe, OCKiJIbKHU
Ile TOB’SI3aHO 3 JIOJATKOBMMHU BUTpaTaMM Ha
TIO/IaHHS 3allepevyeHHs, a y pasi Horo BigxuJieH-
HS — Ha OCKap>KeHH4 Bi/IIIOBIIHOI yXBaJu Cy1y
B IIOPS/IKY IeJIAIHOTO IIPOBA/PKEHHS.

Hageziene Buiiie 1ae 3Mory 3poOUTH BUCHO-
BOK IIPO Te, 1[0 MUTaHHS IIPO MOBHOTY peaJri-
3allii cTopoHaMM CBOIX IPOILECYaJIbHUX IIPAB
€ IWUTaHHAM BJIACHOI BiJAIIOBiAIbHOCTI, PiB-
HS 1IPaBOBOI KYJIbTYPU Ta IIPaBOCBiZIOMOCTI, a
TaKOK piBHA /0Bipu 110 cyay. Ha namty nymky,
OCTAaHHE € HAOLIbII iHAMKATUBHUM KPUTEpi-
€M y BUPpIllIeHHI BiJlIOBiZIaueM NMUTAHHS 110/10
3TO/IM Ha CIpOIIeHe MPpoBaKeHHs. Piu y Tomy,
L0 CyZ, He BUKJIUKAIOYM CTOPOHHU, BCE K TaKU
NIOBUHEH BUpPINIyBaTH MWUTAaHHA IMIOAO IIPO-
IIeCYQJIbHOI 10JIi KJIONOTaHb, 3adB Ta IHIINX
JIOKYMEHTIB, TIOJaHNX Pa3oM i3 I1030BOM abo
IOJJaHUX B SIKOCTi BiZANOBi/li, BiA3UBY Ha I1030B
yK 3anepedeHb Ha BiazuB. ToOTO cya He MOKe
CIIUTATU AYMKU CTOPIiH MO0 AOILYCTUMOCTI TUX
4y iHIIUX [IPOLleCYAJbHUX IOKYMEHTIB, iX peJie-
BAHTHOCTI YW HAJIEXKHOCTI [10 IIpeAMeTa JJOKa-
syBanHs. Tomy cya 3060B’s3aH1ii caMOCTIiHO
BUPIIyBaTH NMUTAHHS I[0J0 33J0BOJIEHHSI THUX
Yl {HOIMX KJIONOTaHb, IIOJAHUX CTOPOHAMH,
B TOMY YHCJIi i KJIOHNOTaHb MO0 HEOOXiAHOC-
Ti BUTpeOyBaHHSI [OJATKOBHUX IIOSICHEHD BiJ
TpeTix ocib, A0Ka3iB abo nuTaHb 3abe3IeUEHHS
I1030BY U4 JIOKa3iB.

€IUHIM HEOJIKOM Y IIbOMY KOHTEKCTi €
npobJiemMa i3 BUPIIIEHHAM IHUTAHHS PO IIPH-
3HAYEHHS eKclepTusn. Tak, CUCTeMHUN aHasi3
moJioskeHb cT. 250-252 TTIK Ykpainu gae 3Mory

3poOUTH BUCHOBOK IIPO T€, 110, KOJIU CyJ BUPi-
IIy€ MUTAHHS II0/10 IPU3HAUYEHHS eKCIIePTU3HY,
BiH He MO’Ke BpaXyBaTH JYMOK CTOPiH, He MOXe
3a0e31e4nTH iXHE IPABO Ha [IOCTAHOBKY [TUTAHb
Ta MeXK eKCIIePTU3H, a 11e (DAKTUYHO IIPU3BOAUTD
JI0 TOTO, 10 3a TAKUX YMOB BUCHOBKU eKCIlepTa
MOXKYTb BBQKATUCSA HEAOILyCTUMUM JJOKAa30M.
[Teit BUCHOBOK I'PYHTYETbCS HA TAKOMY:

— Bigmosiano 1o 4. 1 ct. 250 TTIK Ykpaitu
«IIMTaHH4 IIPO PO3IJIA CIIPABU Y IIOPSAAKY CIIPO-
IIEHOT'0 TI030BHOT'O IIPOBA/I’KEHHSI CyJl BUPilly€e
B yXBaJi IIPO BiAKPUTTSI NPOBaJKEHH: y CIIpa-
Bi» [3]. Ile o3Hauae, 1o, BUPINIyIOYN TUTAHHS
IIPO PO3IJISL CIPaBU B IOPSJKY CIIPOIIEHOIO
MIPOBA/UKEHHSI, CYJ 3aCTOCOBYE IIOJIOKEHHS
ct. 251-252 TTIK Ykpainu, axi ne nepeabaya-
I0Tb JKOJIHUX iHITUX MPOMIKHUX yXBaJI Y JlaHiil
CIIpaBi, 32 BUHATKOM yXBaJIi MO0 3a/[0BOJICH-
Hs1 200 BIIMOBH Y 33/[0BOJIEHHI KJIOTIOTAHHS IIPO
nepexifi 0 po3rysAy CIPaBU 3a 3araJlbHUMU
IIpaBUJIaMH ITO30BHOTO TIPOBA/KECHHS;

— BignmosigHo 1o 1. 2 4. 3 ct. 251 TTIK Ykpa-
{HU «ITiIFOTOBYE 3aCiIaHHA IPU PO3TJIsL Clipa-
BU Yy TIOPSIIKY CHPOIIEHOTO IPOBAKEHHS He
poBoAUThCs» [3]. Aste anaumi3 nonoxens [TIK
Ykpainu JeMOHCTpYE, IO caMe Ha eTami Iifl-
FOTOBYOIO 3acifiaHHs i BUPILIYETbCA NMUTAHHSA
L1010 IPU3HAYCHHS €KCIIePTU3H;

— BignmosigHo mo cr. 251 TTIK Ykpaiuu
CTOPOHAMU IO CITpaBi MOJAIOThCA: BiJ| TIO3UBa-
Ya — MI030BHA 3as1Ba Ta BiAIIOBIIb Ha Bi/I3UB; Bif
BiZilIOBi/laua — Bi/I3UB Ta 3alepeyeHHs Ha BiIo-
Bi/lb Ha Bi/I3UB; Bi/l TPETiX CTOPiH — MOSICHEHHS
Ha M030BHY 3asBYy Ta Bifzus [3]. Kiomoranns
IIPU I[bOMY NepeadaveHi Jiuiie y pasi ix mogaH-
HS Pa3oM i3 1030BHOI 3asB0I0. TakUM YMHOM,
BUPILICHHA NUTAHHA IIPO IIPU3HAYCHHA CKC-
NIePTU3U MOKJIUBE Ha eTalli BUHeCeHHsI yXBaJKl
IIPO PO3TJIAJ CHPAaBU B MOPSAAKY CIIPOIIEHOTO
IIPOBA/KCHH;

— TOJIOKEHHS 4. 4-9 cT. 251 nepenbavyaoThb
MOJKJIMBICTb y4acTi CTOPiH y CyZOBOMY 3aci-
JaHHi, sgKe (HaKTUYHO i € 3acifaHHAM, y SIKOMY
cripaBa BUpiniyeTbes mo cyti. Tak, BifmoBigHo
1o 4. 5 ct. 250 TTIK Ykpainu «cya posrisiiae
ClIpaBy B IIOPAAKY CIPOLIEHOTO II030BHOTO
HPOBA/UKEHHsST Ge3 TIOBiJIOMIIEHHSI YYACHUKIB
CIIPaBU 32 HasABHUMU Y CIIpaBi MaTepiaJaMu, 3a
BiICYTHOCTI KJIOTIOTaHHS OYib-sIKOI i3 CTOPiH
npo inme. 3a KJIONOTAHHAM OJHi€T i3 cTOpiH
abo0 3 BJIACHOI iHILliaTUBY CyLy PO3IJIS CIIPaBU
IIPOBOAUTLCA B CYJOBOMY 3acijaHHi 3 IIOBifto-
MJIEHHSIM (BUKJIMKOM) cTopin» [3]. AJe B Tako-
My BHIIQJIKy PO3IJIsi CIIPaBU BXe BigOyBaTu-
MeTbCA 110 CYTi, a OTKe, Ha IiACTaBi MoJaHuX
CTOPOHAMU JIOKa3iB Ta MOBIIOMJIEHIX 0OCTAaBUH
crpasu. €auHe TUTaHHS, STKe MOJKe BUpilTyBa-
THCA 32 YYaCTIO CTOPIH Y TAKOMY 3aCiJJlaHHi, — e
yTOUYHEHHSsI a00 MeBHi MOSICHEHHST THX YU iHIINAX
HE3PO3yMINX CyIy 00CTaBWH Ta (haKTiB.
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BpaxoByioun naseneni Bumie Hopmu ['TIK
Vkpainu, a Takok Ppoaymiioun 06’€KTHBHY
HeOOXiAHICTh TIpU3HAYEHHA Ti€i 4u iHIIO]
€KCIIePTU3W B TOCIIOJaPCbKOMY CYAOYUH-
CTBi, 3a3HaUUMO, 10 € 1OoTpeba B yTOYHEHHI
nosnoxenb I'TIK Ykpainu cTtocoBHO MOpSaKy
NPU3HAYEHHS TaKOi eKCIepTU3U B MOPSIAKY
cupoltenoro nposapkennd. Ha mnamy mym-
Ky, NMUTaHHS IPO IPU3HAUYEHHS eKCIepTU3U
Ta IepesiK 3alnuTaHb 71 eKCIepTiB MOBUHHO
BUPIlIyBaTHCA B yXBasi NPO BiAKPUTTA IPO-
BaJKEHHs y cIpaBi, TOOTO y MeKaxX peaiza-
nii cynom nosioxkens 4u. 1 cr. 250 TTIK Ykpa-
iHnu. Aze B Takiii yXBaJsli IOBUHHO OJHOYACHO
PO3’SICHIOBATHUCS, 1[0 KOJIO IIUTaHb MOXKe OyTU
yTOYHEeHe Yy BiJ3WBi, BiANOBiAlI Ha BiA3UB Ta
3arepeyeHHi Ha Hboro. PasoMm i3 TmMm cama
[I030BHA 3asiBa MO)Ke OYTH IMOJaHa pPa3oM i3
KJIOTIOTAaHHAM IIPO MPU3HAYEHHS eKCIIePTU3H, i
B TAaKOMY pa3i K0JIO IUTaHb IOBUHHO MiCTUTH-
¢ B HbOMY, 1110 Bianosinae nosoxxenusam I'TIK
Ykpainn. TakuMm 4MHOM, B aHajli30BaHOMY
aCIeKTi peasidallii ClIPOIIEHOTO MPOBA/PKEHHS
€IUHUM IPOOJIEMHUM IIUTAHHSM € IIPU3HA-
YeHHS €KCIIePTU3U Y CIIPOIEHOMY ITPOBa/IKeHi
3a pimennsM cyay. 1o npobsiemy mpomnony-
€TbCSI BUPIMIUTH HIISIXOM JIOIIOBHEHHsI CTaTTi
250 T'TIK Ykpainu 9acTHHOIO 8 TAKOTO 3MiCTY:

«8. k110 cyz BUPINIMB IPU3HAYUTU CY/I0-
BY €KCIIepTU3Y IIPU PO3IJISIAL CIIPABU B IIOPSJKY
CIIPOIIEHOTO TTO30BHOTO MPOBA/KEHHS 32 KJIO-
MOTAHHSIM YYacHUKA CIpaBu abo 3a BJIACHUM
pillleHHSIM, CYJl B YXBaJsli IIPO BiJIKPUTTS IIPO-
BQKEHHS y CIIpaBi 3a3Hava€ IIJCTaBU IPOBe-
JICHHA €KCIePTU3U, IIUTAHHA, 3 AKUX €KCIIepT
Ma€ HajlaTu Cy[y BUCHOBOK, 0coby (ocib), sikiit
JIOPYYEHO MPOBEACHHS EKCIEePTU3H, Iepesik
MarepiajiB, 110 HafAIOTbCA AJA AOCIIKCHHA,
Ta iHWIi AaHi, SKi MalIOThb 3HAYEHHS U1 1IPOBe-
JIeHHSI eKCHepTH3u. Y YacTUHi TpU3HAYEHHS
€KCIIePTU3U yXBaJla IIPO BiIKPUTTS IIPOBAJKEH-
Hs y CUPaBi, B sKilf Cy/i BUPIllIy€ MUTAaHHS TIPO
POSTJIAJ CIIPaBU Y MOPSAKY CIPOIIEHOTO 1030~
BHOIO IIPOBA/UKEHHdA, IIOBUHHA BiAOBigaTn
sumoramu ct. 100 1iporo Kozekcey. VY pasi, sikiio
CTOPOHM Ha/aBaTUMYyTb yYTOYHEHHS JO Iiepe-
JIIKY UTaHb, 3 AKUX CKCIIEPT MA€ HaZaTU CyAy
BUCHOBOK, a00 3allepeyeHHsI CTOCOBHO 0coOU
(ocib), sKiff MOpPYyYeHO MPOBEAEHHS €KCIep-
TU3Y, Ta Ieperiky Marepiasis, 0 HALAIOTLCA
JUIS IOCJIJPKeHHsI, IIJIIXOM IIPUEIHAHHS Bif-
MOBIZIHOTO KJIOIIOTAaHHA 10 BiZI3UBY, BiANOBIi
HA Bi/I3UB, 3anepeyeHHst ab0 MOSICHEHHS TPETiX
CTOPiH, Cy/] TOCTAHOBJISIE YXBAILY IIPO:

1) B3ajuImeHHST TAKOro KJIOMOTaHHS 0e3
3a/l0BOJICHHST;

2) 3a/10BOJIEHHS KJIONIOTAHHS T2 BU3HAYECH-
HS YTOYHEHOIO IepesiKy IUTaHb, 3 SKUX eKC-
[EePT MA€ HajIaTU Cyjly BUCHOBOK; 3aMiHy 0coOu
(ocib), sAKiit TOpydYeHOo MPOBEIECHHS EKCIEPTH-
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31, Ta JOIIOBHEHH: IIEPEJIIKYy MaTrepiasis, 110
HAJAI0TbCA I JOCIKEHHA».

Ha namry aymky, B Takuii crocib ogHodac-
HO 36epiraTiMeTbest HeoOXiIHA JIJIs1 CIIPOIEHO-
ro NPOBA/)KEHHS OIEPaTUBHICTb Ta JAMHAMIiKa,
a TaKOoX peasi3oBYyBaTHMMYTbCS IpaBa CTOPiH
y KOHTEKCTi 3a0e3IIeUeHHs TOBHOTU Ta BCebid-
HOCTI JIOCITiIZKEHHsT OOCTaBUH CIIPABU.

BucHoOBKH

IlinBomsun mizcymMKn anamisy 3aKOHOAB-
4oTO 3a0e31eYeHHsI CIIPOIIEHOTO TPOBAKEHHS
B TOCIIOIapCbKOMY IIpolieci Ta Jioro BIIMBY Ha
IIOBHOTY peaJii3allii CTOpoHaMu IXHiX Mpolecy-
QJIBHUX IIPaB, CJIiJl aKLIEHTYBAaTU Ha HACTYITHOMY.

CripornieHe TIpOBaJKeHHST € eeKTUBHIM
3ac060M MPUCKOPEHHS CYAOBOTO  PO3IJISILY
CIpaBH, €KOHOMIYHUM CIIOCOOOM BUPIIICHHS
TOCIIO/IAPCHKO-TIPABOBOTO KOH(MIIIKTY B CYZI0BO-
My TOPSIIKY Ta HEOOXiIHUM eJIEMEHTOM Tiepe-
XOJIy JI0 eJIeKTPOHHOTO CYZIOUMHCTBA. Y I[bOMY
€ Oro OCHOBHI 300y TKY Ta [IepeBari IOPiBHsI-
HO i3 3araJIbHUMHU IIPaBUJIaM¥ ITO30BHOTO IPO-
BajpKeHHs1. KpiMm ToOro, B MOPS/JIKY CIPOIIEHOTO
IIPOBA/KEHHSI CYTTEBO 3MEHIIYIOTHCS MOKJIU-
BOCTI 171 3JI0BKMBaHHSA IIPOIlecyaIbHUMU TIpa-
BaMU CTOPOHAMM 110 CIIPaBi Ta LITYYHOI'O 3aTs-
TYBaHHS I1POIleCy BUPIIIEHHs CIIPaBU 110 CYTi.

IIpobiema, moB’si3aHa 3 TEBHUMH, i, Ha
Hally JyMKY, IJIKOM OO'€KTUBHUMH, HEI0-
JliKaM¥, YCYHEHHsI SIKUX CTajJ0 MOKJIUBUM 32
YMOBH TIPAKTUYHOTO 3aCTOCYBAHHS IOJIOKEHb
I'TIK Yxpainu momo posrisy cripas y mMOpsi-
Ky CIIPOIIEHOTO TIPOBA/KEHHsSI, MOKe OyTH
BUPIllleHa IIJIIXOM BHECEHHS 3alIPOITOHOBAHNX
HaMu yTOuHeHb B okpemi mosjoxenHs I[TIK
Ykpainu. 30KkpeMa, 11e CTOCYETbCSI YTOUHEHHS
Ta getasizaiii momoxens ctT. 12, 247 T'TIK Ykpa-
iHU W00 GillbIl KOHKPETHOTO PO3MESKYBAHHS
MaJIO3HAUYHUX CIIpaB, CIIPaB He3HAuHOI CKJIaj-
HOCTI Ta iHIIUX CIIPAB, JJIA AKUX IIPIOPUTETHUM
€ HIBU/IKE BUPIIIEHHS CIPAaBU. 3allPOIIOHOBAHA
HaMU JleTepMiHallisl TOJIeTHINTh IIPAKTUKY CY/I-
JIiB IIIO/I0 BiTHECEHHS TOCIIOAaPChKO-TIPABOBOTO
CIIOPY 10 OJHOTO 3 TPbOX BUAIB /IJIA BUPILIEHHA
MIATaHHS IIPO MOKJIUBICTh 3aCTOCYBAaHHS CIIPO-
LIEHOTO ITPOBA/KCHHS.

Taxoxx BMMaraioTb yTOUYHEHHSI 3aKOHO/aB-
ui TIOJIO’KEHHS 1[0/I0 BUPIlIeHHs MUTaHHS PO
[IPU3HAYEHHs €KCIIEPTU3U B MOPSAIKY CIIPOILe-
HOTO TIPOBAJIKEHHsI (€3 MepeBojly TAKOTO IPO-
BA/UKEHHS B 3arajibHe MO30BHE Ta 6e3 yCKJIajl-
HEHHs IPOIeayp, NepeadayeHux B HOPSIKY
CIPONIEHOTO TPOBajKeHHs. Ilporo mpomnony-
€THCSI IOCSITHYTH 32 PAXYHOK 3’sICyBaHHsT He00-
XiZITHOCTI NpU3HAYEHH:A CY[O0BOI €KCIIEPTU3U Ta
YTOUHEHHS KOoJla IIUTaHb /IS Hel B IHCbMOBOMY
Hopsi/IKyY, TOOTO Yepe3 KIonoTanHs abo 3arepe-
YeHHs y epenbadenux ct. 251-252 T'TIK Ykpai-
HU IIpoliecyaJbHUX 3as1BaX Ta JOKyMeHTax.
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3arajioM, BBaXKaeMO 1110 e(heKTUBHICTb PO3-
TJIAAY CIpaB y TOPAAKY CIPOINEHOTO IIPOBa-
JUKeHHsT IOBUHHA JIeMOHCTPYBAaTU MOSKJIUBICTh
PO3IIMPEHHS Mepesiiky Ta KaTeropiil crpas,
110 MOKYTh OYTU PO3IJISIHYTI B TAKOMY OPSIJI-
ky. lle € cyrTeBuM i HaA3BUYAHO BAKJIMBUM
HaIpsIMOM TOJANbIINX HAYKOBUX JOCJIi/KEHb,
OCKIJIbKM 3[aTHE CYTTEBO PO3BAaHTAKUTU TOC-
MOJIAPChKi Cy/[U Ta MiJIBUIIUTH edeKTUBHICTh
TOCIOJIaPCBKOTO CYZAOYMHCTBA, BOJHOYAC IIiJI-
HABIIU PiBEHb AOBipH 10 CyiB.
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Packpouma cyugocmy u 0CHOHOE HASHAUEHUE NPOUCOYDHL YNPOUEHHOZO UCKOBOZO NPOU3EOICTEA
6 xossaticmeennom npovecce. Hccredosan éonpoc o nepeune 0en, Komopvie Mozym Gbimb PACCMOMPEHDbL
6 nopsaodke Ynpousentozo uckos0zo npoussodcmea. IIposeden anamus xo3siicmeenno-npagosozo obecneue-
HUSL NPOUEOYPLL YNPOUEHHOZ0 UCKOB020 NPoussodcmea. Buidenenvt ocHosHble NPOGIEMbL NPAKMUUECKOZ0
OCYWECMEIEHUS. YNPOULEHHOZ0 UCKOBOZ0 NPOU3BO0CMEA U NPedlodcenvl nymu ux pewenus. Paspabomanovt
NPOEKMbL NPABOBHIX KOHCMpPYKYuiL no ymounenuio noroscenutt XIK Yrpaunv: ¢ yenvio ycmpanenus nedo-
CMAMKO8 X03ALUCMBEHHO-NPABOBZ0 00eCneueHus: PacCMOmpenus. 0el 8 NoPsoKe YnpouseHH020 UCKOB0Z0
npoussoocmea.

KmoueBble cioBa: XO03fIHCTBEHHBIH IPOIlECC, YIPOIIEHHOE MCKOBOE IPOM3BOJCTBO, XO3AHCTBEHHO-
poleccyabHble IIpaBa, Ha3HaueHne 9KCIIEePTU3bL, IPeMeT J0Ka3bIBaHMs.

There were disclosed the essence and basic purpose of the procedure of simplified arbitrage proceedings.
The question of the range of cases that are expedient and can be considered in the order of simplified arbi-
trage proceedings was investigated. It was made the analysis of legal adjusting of the simplified arbitrage pro-
cedure. The main problems of the practical implementation of simplified arbitrage proceedings and the ways
of their solution were outlined. There were proposed the draft legal constructs for clarifying the provisions
of the Arbitrage Procedure Code of Ukraine with a view to eliminating the shortcomings of the legal adjusting
of cases under simplified arbitrage proceedings.

Key words: arbitrage process, simplified arbitrage procedure, arbitrage-procedural rights, appointment
of expertise, subject of evidence.
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sKumomupcwvrozo nayionanvrozo azpoexonoziunozo ynisepcumemy

IITPA®HI CAHKIII Y CDEPI FOCIHHOJAPIOBAHHAA
3A 3AROHOJABCTBOM YRPAIHU TA I10JIbIII

Y cmammi docnidxcyromvcs nopmamueHo-npasosi i npaxmuyuni acnexmu 3acmocyeants WmpapHux
cankuii y cepi zocnodaprosanns 3a saxornodascmeom Yxpainu ma Ilonvwi. Iposedenuii ananis dae nidcma-
61 CMBepOINCYBamU, WO i 8 YKPATHCLKOMY, i 8 NOILCHKOMY 3AKOHOOABCMEI 34 HEGUKOHAHHS A00 HeHALelCHe
BUKOHANHSL 20CN00APCHRUX 30008 A3AHD 3ACMOCOBYIOMbCS WMPApHi cankuyii. 3podaero sucHo8oxK ujodo cxo-
acocmi nioxodie y 3axonodascmei 060x depacas oo 3acmocyeanis WmpapHux cankuii, 00 AKUX sioneceno
wmpag i nemio, 3a BUHAMKOM HeYCMOUKU, KA nepedbauena e 6 3aKoHo0ascmei Yxpainu.

KmouoBi coBa: neycroiika, mrpad, mens, 30BHilIHbOeKOHOMIYHUI 10TOBIP, HEBUKOHAHHS Ta HEHATIEKHE

BUKOHAHHA TOCIIOIaPCbKUX 3000B’s13aHb.

ITocranoBka npoGiemu. OpHum i3 mnep-
IIUX 3aKOHOJABUYMX aKTiB, SIKMI IPOroso-
1myBaB CBOOOMY 3IiHCHEHHSI TOCIOAAPCHKOI
JMiANBHOCTI Y 30BHINIHIX 3HOCHUHAX, 6yB 3akoH
Yxpainu «IIpo 30BHINTHBOEKOHOMIUHY isIIb-
Hictb» Big 16.04.1991, axwuii BinkpuB MoOKJIN-
BicTh Cy0’€KTaM TOCIOAAPIOBAHHS BCTYNATH
B 30BHIITHHLOEKOHOMIYHi BiJHOCUHM IILISIXOM
VKJIQJIeHHSI 30BHINTHbOEKOHOMIYHUX JOTOBOPIB.
[Migmcanas YxpaiHoio Yromam mpo acomiaiio
3 €C e Gisbin moraubusio iHTerpaiiiini mpo-
ecu 3 fiep:kaBamu — wienamu €C, ocobmBo y
cdepi ekornomiunoi criiBmparti. Ilompima He Tib-
KU € fiep:kaBoio — wienom €C, ajie it HAaIMUM cyci-
JTOM, 3 SIKUM Y KpaiHa TOCTiltHO MATPUMYE TicHi
€KOHOMIiuHi 3B’43KH, B TOMY YMCJIi TOPTriBeJIbHi.

Orsan my6aikauiii. HeoOxigHo 3azHaunTw,
0 B YKPAiHCHKUH IOPUAMYHIN JliTepaTypi He
IIPOBE/ICHO JKOJIHUX JIOCII/IPKEHb 1010 3aCTO-
CyBaHHS TOCIOJIAPCHKUX CAHKILii B TOJIBCHKO-
My mpaBi. A OCKilBKH, SIK 3a3HAUEHO BUIIIE,
Ykpaina cnisnpaiitoe 3 Ilosibiieio B pizHuX
HampsiMax, y TOMY 91CJIi B eKOHOMiuHil cde-
pi, BapTO BUCBITJIMTU JAHUI ACIIEKT HAacaM-
nepejl y TIPAaKTUYHOMY aclieKTi, 110 Mae
JIOIIOMOTTH YHUKHYTH HEIOPO3YMiHb IIiJl Yyac
VKJIA/IEHHST 30BHIITHbOEKOHOMIUYHUX JIOTOBO-
piB Mixk cy6’ekTaMu ToCIogapIOBaHHs YKpa-
iuu ta Ilospmii. Ile i € meTor0 cTaTTi.

Buxkian ocHoBHOrO MaTepiaty. YKjiajadyu
TOCTIOJIAPCHKUH ZIOTOBIP, Y TOMY YMCJIi 30BHITII-
HBOEKOHOMIUHUI, KOKHA 3i CTOpiH po3paxo-
BYE€ Ha Te, 1110 BiH Oy/le BUKOHAHUII CBOEYACHO,
HaJIe)KHUM YWHOM, HalpUKJIaJ, IO MOCTaBJIe-
HUii ToBap Oye sKicHUit, 00'EKT CBOEUACHO 3/a-
HUI B exciutyaTanio. Ha xanb, qocuth yacto
BUHUMKAE CUTYyallisd, KON MiAPAAHUK i3 Pi3HUX
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NPUYMH HEe BUKOHYE CBOIX 3000B’si3aHb 3Tijl-
HO 3 JIOTOBOPOM, 200 MOCTAYaJIbHUK 3/iHCHIOE
IIOCTABKY HeBiATIOBiTHOTO TOBapy, UM IOKYIIeIb
HECBOEYACHO TIPOBOANTH po3paxyHku. Came
B Takili cuTyallii KOXHa 31 CTOPiH HaMara€eTb-
cA HaWlKpallUM YMHOM 3aXMCTUTH CBill 10pu-
JIMYHUI iHTepec, mependayrBIIg TOCIOAAPCHKI
CaHKIIii 111e Ha eTarli yKJaJeHHs JOTOBOPY.

Cepe/l TOCHOAAPCHKUX CAHKIHN BaKJIUBY
posb BimirparoTh wmTpadHi caskiii, 3acrocy-
BaHHS SIKUX ITependadeHo i B pasi yKialeHHs
30BHINTHbOEKOHOMIUHUX JIOTOBOPIiB. 30KpeMa,
Haka3zoMm MiHicTepcTBa eKOHOMIKH Ta 3 TUTAHb
eBporieiicbkoi inTerparii Ykpainu Ne 201 Big
06.09.2001 3aTBepmxeno Ilomoxxenns npo ¢op-
MY 30BHIITHBOEKOHOMIYHUX /IOTOBOPiB (KOHTP-
aKTiB), AKMM BU3HAYEHO ITIOPS/IOK 3aCTOCYBAHHS
mTpadHNX CaHKIIH y 3B’I3Ky 3 HEBUKOHAHHIM
a00 HeHAJIEKHUM BUKOHAHHSM OJIHUM i3 KOHTD-
areHTiB CBOiX 3000B’s13aHb. [Ipu 1bOMY MalOTh
6yTH WiTKO BHW3Ha4YeHi po3Mipu mITpadHUX
caHKIIi# (y BificOTKax Bii BapTOCTi HElOTIOCTaB-
JieHoro tosapy (pobiT, mocayr) abo cymu Heo-
IIJIAYeHUX KOIITiB, CTPOKM BHUILIATH MTpadiB —
Bifl AKOro TEepMiHy BOHU BCTaHOBJIIOIOTLCA Ta
[POTSITOM SIKOTO 4acy JitoTh, a60 iX rpaHuyHUI
poawmip) [1, m. 1.11].

Tocnomapebknit KOJIeKC Yxpainu
(nami — T'KY) Busnauae mrpadui cankiii sk
TOCIIO/IAPCHKI CaHKILi1 y BUIJISA/LL IPOIIOBOI CyMU
(neycroiika, mTpad, neHs), Ky y4acHUK TOC-
HO/[APCHKUX BiJIHOCUH 3000B’13aHUI CILIATUTH
y pasi mopyuieHHss HUM HPaBUJ 3/iHiCHEHHS
rOCHOAAPCHKOI AiSIbHOCTI, HEBUKOHAHHA a00
HEHAJEeKHOTO ~ BUKOHAHHS — IOCIIOZApCbKOrO
30008’s13anHsa [2, cr. 230]. AHasiz 10J0XKEHb
I'KY pae migcraBu CTBEPIUKYBaTH, 10 3aKO-
HoJaBellb He cGOPMYJIOBaB CaMHUX IOHATD

© A. ByuunHcbka, 2019
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«HEyCTOMKay», «mTpady, <IeHs», MO MOXKe
BUKJIMKAaTH TPYAHOIII y iX 3aCTOCYBaHHi B roc-
nogapcbkoMy 06iry. Hartomicth BU3HAYEHHS
nux noHgaTh mAae luBinpamil Komexc Ykpainu.
3okpema, crartss 549 ITKY BcraHOBIIIOE, 110
Heycrolikoio (mrpadom, TeHe) € rpolloBa
cyma abo iHle MaiiHO, SAKi GOPKHUK IIOBH-
HEH IlepeflaTh KPeAUTOPOBi y pasi mopyuieH-
Hs GopskHuKOM 30008 ’s3anns. [Iltpadom €
HEYCTOlKa, M0 00YUCTIOETBCS Y BiZICOTKAX Bi/I
CYyMU HEBMKOHAHOTO ab0 HEHAJIEeKHO BUKOHA-
HOro 30008B’si3aHHs1. [leHelo € HeycTolKa, 110
0GYHCITIOETCS Y BiZICOTKAX BiJl CyMH HECBOE-
YaCHO BMKOHAHOTO TPOLIOBOTO 3000B’sI3aHHS
3a KOXKeH JIeHb ITPOCTPOYEHHsT BUKOHAHHS | 3].

Y naykoBiii siTepatypi 3a3HaueHo, 10 T/
mrpadoM, SAKUH Moxe OyTH 3aCTOCOBAHUI
y pa3i HeBUKOHAHHsI 2800 HEHAJIEZKHOTO BUKOHAH-
HS TOCHOAAPCHKOr0 3000B’s13aHHsT HEOOXiIHO
PO3YMiTH IPOIIOBY CYMY, PO3Mip AKOI BCTaHOB-
JIFOETHCSI HOPMATUBHO-IIPABOBUME aKTaMu abo
JIOTOBOPOM y TBEPZIll CyMi, 200 y TIPOIIEHTHOMY
BifHOLIEHHi 0 LiHU BCLOTO JJOTOBOPY YU HEBU-
KOHAHOI #10ro yacTuHu, abo y KpaTHOMY pO3-
Mipi 710 TiHW AOTOBOPY M BapTOCTi MaliHa, IO
3aCTOCOBYEThCSI HE3AJIEXKHO Bijl 30UTKIB 1oTEp-
MJIOTO Ta CTATYEThCS OAHOPa3oBo [4, c. 38].

3a 3araJbHUM IPABUJIOM, po3Mip miTpad-
HUX CaHKIiH mnepeabayaeTbcss 3aKOHOM YU
noroBopoM. [Ipioputer y Bu3HauenHi po3mipy
mTpadHNX CAaHKIINH HaZa€TbCs 3aKkoHy. Tak,
Hanpukian 4. 2 c1. 231 T'KY BcTanoBiieHo po3-
Mipy mTpagHUX CaHKIN, SAKIO HOPYHIEHO
rocrmoziapcbke 3060B’A3aHHS, B SAKOMY X04a 0
OflHa CTOPOHA € CyO'€KTOM TOCIOZAPIOBAHHS,
110 HAJIEXKUTD JI0 JIEPKABHOTO CEKTOpa eKOHO-
MiKH, ab0 MOPYIUIEHHSI IOB'sI3aHe 3 BUKOHAH-
HSIM JIEP’KAaBHOTO KOHTPAKTy, ab0 BUKOHAHHS
30608’ s13aHHs (DiHAHCY€EThCs 3a paxyHOK [lep-
JKaBHOTO OIOJIKeTY YKpaiHU UM 32 paxyHOK Jep-
JKaBHOTO Kpeauty [2].

Ha nymxy maykosiiB, Ha BiaMiny Bix mewi,
nepeabauenoi IIKY, mana wmrpadra caHKIis
y TOCHOZAPCbKUX BiZIHOCMHAX MOXE 3acTO-
COBYBATHCDH $IK II[0JI0 T'POIIOBUX, TaK i I0J0
iHmux 30608’s13aHb. TakoX MPOMOHYETHCS MiJT
MIEHEI0 PO3YMITH TPOIIOBY CYMY, SIKa BCTAHOB-
JIIOETHCSI HOPMATUBHO-IIPABOBUME aKTaMu abo
JIOTOBOPOM 32 TIPOCTPOYEHHST BUKOHAHHS TOC-
Ho/apCbKUX 3000B’s13aHb Cy0’€KTOM rocroma-
PIOBaHHsI, OOUYKCIIIOETBCST ¥ BiICOTKAX, PO3MIp
CTSITHEHHS SIKOT € TPAHUYHUM Ta He MOKe Tiepe-
BUIILyBaTU MO/ABiiHOI 06aikoBoi cTaBku HBY
3a KOKEH /IeHb IPOCTPOYKH, 11€PioJ] CTATHEHHS
SIKOI € TPAaHUYHUM i He MOKe HepeBUIIyBaTH
6 micauis (1. 6 ct. 231, ct. 343 TKY ta 3akon
Yxpainn «[Ipo HecBoeuacHe BUKOHAHHS TPoO-
moBux 30008’s13aHb> ) [4, c. 38].

Po3wmip 1ieni croponn BU3HAYAIOTh y I0TOBO-
pi camocTiiiHo, ajie BiH He MOKe MePeBUIYyBATH

BU3HAUYeHOTO 3aKkoHOM YKpainu «IIpo HecBoe-
YacHe BUKOHAHHS IPOINOBUX 3000B’s13aHb> Bijl
22.11.1996, TOGTO MaKCHMMAJbHOIO PO3MipYy,
BCTAHOBJICHOTO $IK IIO/BiliHa 00JiKOBa CTaB-
ka HBY [5]. Taxwit rpanuynuii po3mip meHi,
Ha JYMKY JAeIKHX HayKOBIiB, € 3aHUXEHUM
[6,c. 14].

Ha mnpakruni naiibinbire mpobieM MoKe
BUHWKATHU Y pa3i 3aCTOCyBaHHS Takoi mTpadHoi
CaHKIii, SIK HEyCTOlKa, fKa OJHOYACHO SBJISE
co6oi0 Mipy BianosizagbHOCTI i croci6 3a6e3-
HeYeHHsI BUKOHAHHsI 30008 s13aHb. BBaskaeThesl,
[0 OCHOBHE IIPM3HAYEeHHS HEYCTOWKN BUPaXKa-
€THCS B CTUMYJIIOBaHHI OOPKHUKA [I0 HAJIEXKHO-
rO BUKOHAHHS CBOTO 3000B’sI3aHHs, a JIOIATKO-
Be — B TOMY, 110 BOHA € HEBUTITHUM HACJiIKOM
JUIst HectpaBHoOro GopskHUKA [4, ¢. 38]. Ckuan-
HICTb 3aCTOCYBAaHHS TAaKOTO BUY INTpadHMX
CAHKIIil IIOB's13aHa 3 BificyTHiCTIO i1 BUBHAUEHHS
y I'KY, a takox BiZiIcy THICTIO peryJioBaHHs PO3-
Mipy HEYCTONKH, 1110 MOKE TIPU3BECTH /10 HEBU-
IIpaBJaHO BUCOKHUX ii pO3MipiB.

Bignosizno no cr. 233 TKY, y pasi, sxiio
HaJIeKHi 10 cruiatu mTpadHi caHKIii HaaMip-
HO BeJIMKi TOPIBHAHO 3i 30UTKaMU KpPeIuTo-
Pa, CyZl Ma€ MPaBO 3MEHIIUTH PO3MIP CAHKILii.
[Ipu 1bOMY TOBUHHO GYTH B3SITO [0 yBaru:
CTYIIiHb BUKOHaHHs 3000B’s13aHHSA GOPIKHMU-
KOM; MalfHOBUII CTaH CTOPiH, siKi 6€PYTh y4acTh
y 3000B’s13aHHi; He JIMIe MalHOBI, aje i iHmi
iHTepecu CTOPIH, 110 3aCAYTOBYIOTh Ha yBary [2].

Culizi TakoX 3a3HAYUTH, IO HA IPAKTHIL
peasbHO CTATHYTH MTpadHi cankilii MOKJINBO
TIJIBKU 32 PillleHHSM Cyay i gKmo ix"iil pos-
Mip BU3HAaYeHMI IOTOBOPOM y MeKaX UYMHHOTO
3aKOHO/IABCTBA. X0ua, SIK 3a3HAYAETHCA B HaYy-
KOBill JiTepaTypi, mepenik crnocobis obuuc-
JleHHsT MTpadHUX CAHKIIH He € BUYEPIIHNM,
OCKIJIbKM, BUXOJAYM i3 3arajbHOAO3BIIBHO-
rO IPUHIWILY IPaBOBOTO PETyJIOBaHHS TOC-
MIOJIAPCHKUX BiJJHOCUH, CTOPOHU Y JOTOBOPi
MOJKYTb TIepeOAYHTH i iHIII CITIOCOOH, SIKIIO Tie
He OyJle CyIlepeunTy iMIIepaTUBHUM [IPUITHCAM
3akony [7, c. 390].

Taxum umHOM, TmITpadHi caHKIi 3acToco-
BYIOTBCSI y BUIJISIZIi TPOMIOBOI cyMu abo iHIITOro
MaiiHa; Wi/ICTaBoI0 3acTOCYBaHHS INTpadHUX
CaHKIIill € HEBUKOHAHHsI a00 HEHAJIEKHE BUKO-
HAHHS TOCHOJIAPCHKOT0 3000B’SI3aHHS; 3aKOHOM
Moske OyTH BU3HAYEHWH TPAHUYHHUU PO3MIp
mTpadHNX CAHKITIH.

Ha Bigminy Bix yxpaiHCbKOro 3aKOHO-
naBcTBa, B KoMy jie [ocropapcbkuii Kozekc
Yxpainu, rocrnogapcbke mnpaso llosmpmii e
Mae KoAu(diKOBAHOTO aKTa, B sIKOMY O ypery-
JIbOBYBAJIMCh IUTaHHS TOCIOJAPCHKOI BiJIO-
BiffasibHOCTI. ¥ 3B’A3KYy 3 IIUM IpOBijHe Miciie
Yy PeryJjIoBaHHi TOCIOAAPCHKUX JOTOBIPHUX
3000B’s13aHb, Y TOMY YHCJIi [TUTaHb, TIOB’SI3aHUX
i3 TOCIIOZAPCHKOIO BiJIIOBiAJIBHICTIO 32 HEBU-
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KOHAHHA YU HeHaJle)KHe BUKOHAHHS rOCHo/ap-
CBbKUX JIOTOBOPiB, BimHeceno no IluBimbHOTO
konekcy Ilospii.

Yxmamaioun TOCTOAApCHKi JOTOBOPU 32
3aKoHozaBcTBOM [losbii, MokHa 1epenba-
YUTH TaKi TOCIOAAPCHKI caHkiiii, sk mrrpad i
nenst. [Tombpebkuit 3akoHOaBENb YiTKO PO3Pi3-
HSIE, 10 Y Pa3i HEBUKOHAHHSI 60 HEHAJIE)KHOTO
BUKOHAHHSA HErPOIIOBOrO 3000B’sI3aHHS CILIa-
Yy€eTbes mTpad, HATOMICTh y pasi TponioBoro
3000B’s13aHHSI — [IEHSL.

VY noabcbKoMy TpaBi mig mrpadom Heob-
XiZIHO PO3YMITH I'POLIOBY CyMY, IKY GOPKHUK
3000B’s13aHUII CIUIATUTH 32 HEBUKOHaHHS abo
HeHaJleXKHe BUKOHAHHS 3000B’sI3aHHS HErpo-
moBoro xapakrepy (cT. 483 § 1 LK Ilosbrmi)
[8]. Tak, mo-mepiie, sIK BUTIJIMBAE 3 BU3HAYCH-
Hs1, mrpad sBjsie co6010 TEBHY IPOIIOBY CyMY,
SIKY 3000B’s13aHUH CTIIATHTH GOP/KHUK, TOOTO,
VKJIQIAI04u JIOTOBIP, CTOPOHU MOXKYTh BHU3Ha-
YUTU KOHKPETHY TPOILIOBY CyMYy, HAIIPUKJIA]
10000 3;10THX 3a HEHa/IesKHE BUKOHAHHS POOIT.
OpHaK Ha NPAKTHUIL TAKOXK MA€ MicIle BiZICOTKO-
Be BCTAHOBJIEHHS PO3Mipy mTpady, HAPUKIAT
1,5% Biz BapTOCTi HENOMOCTABIEHO] 200 HeHa-
JiekHOI sikocti moctasienol npoaykiii. [lltpad
TaKOX Moyke 6YTH 3aCTOCOBAHUH y pasi, SIKIIO
CTOPOHA BiIMOBUTHCS BiJl IOTOBODY.

[To-npyre, mTpad criauyersest y pasi HeBu-
KOHaHHS ab0 HEHAJIEKHOTO BUKOHAHHSI HErpo-
I0BOTO 3000B’sI3aHH, TOOTO MTPadOM MOKHA
3a6esneuntu Oyab-sike 30008’ 13aHHS, KPiM TPO-
1I0BOTO.

[To-Tpete, mTpad cnmadyeTbes 3a HEBUKO-
HaHHs a00 HeHAJIe)KHEe BUKOHAHHSI 30008 sI3aHHS
3a HasIBHOCTi BUHM GOPIKHUKA, TOOGTO 3aCTOCO-
BYETBCS Y pa3i BUHUKHEHHS 0OCTaBHH, 3a SIKi
3000B’13aHa CTOPOHA HECE BiINOBIAAIBHICTD.
Tomy, HanpUKIaz, y pasi, Ko CyOmiapsaaHuK
CTIBHIOETHCS 3 BUKOHAHHSM OYiBETbHUX POOIT
y 3B’SI3KY 3 HECBOEUACHOIO [IOCTABKO0 Oy 1iBEJIb-
HUX MaTepiaiB reHepaJbHUM HiAPSIYNKOM a60
3 OIJIAZy Ha HECHPUATINBI KJAIMaTU4YHi yMOBH,
i 3000B’s13aHHsI Y 3B'I13KYy 3 UM HE MOKe OyTu
BUKOHaHe CBOEYACHO, fOT0 He MoXe OyTH MpH-
TATHYTO /10 BiJIIOBIQJIBHOCTI y pa3i HacTaHH:A
Takux 00CTaBUH. 3 OIJISIy Ha 3a3HAUYEHE, CTOPO-
HHU Y JOTOBOPi MOKYTh BH3HAYHTH OOCTABUHH,
3a SIKMX JI0 iHIIOT CTOPOHU He GyJ1e 3aCTOCOBAHO
BignosinampHocTi y Burasai mrpady. Taknm
YMHOM, CILTa4yBaTH mrpad 30608’ sA13aHa TIIbKH
Ta CTOPOHA JI0TOBOPY, KA HEHAJIE)KHUM YUHOM
BUKOHAJIA JIOTOBIP 3i CBOET BUHU.

[To-ueTBepre, mTpPad Mae BUKOHYBAaTU CBO-
€piHy KoMIeHcaliiHy (YHKIII0 Ha BHIIQJI0K
HEBMKOHAHHS a00 HEHaNeKHOr0 BUKOHAHHS
nmoroopy. Ilpu mpomy mTpad MoxkHa BUMara-
TH, B TIPUHIINI, HE3aJeKHO Bifl TOTO, un Oyim
HaHeceHi 30UTKY 44 Hi, i KO TaK, TO He3aJIekK-
HO Bix ix po3mipy [9, c. 36-37].
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Ilo-site, BigmoBigHO 10 cT. 484 § 2 11K
Ilosbri, po3mip BCTaHOBJIEHOTO B IOTOBOPi
mrpady Moxke 6yTU 3MEHIIIEHO, ajle TAKe 3MEH-
IICHHS MOXKe BiI[6yTI/ICb JINIIe Ha ITijacTaBi
pimenns cyay. Cyn Moxe 3MEHIIMTH PO3Mip
mrpady TibKY 32 TAKUX TIepeyMoB: 1) moroBip
BUKOHAHO B 3HAYHI Il YaCTHHI; Y1M GiTbIIi CTY-
ITiHb BUKOHAHHS JOTOBOPY, TUM Ha GiJIbIILy CyMy
CyIl MOXe 3MeHITnTH mTpad; 2) mrpad y aoro-
BOpi € 3HAYHO 3aBMIIECHWI CTOCOBHO 30WTKIB,
SIKi MOJKE 3a3HATH KPeAuTop; 3) KPeauTop CBO-
iMM AisIMU BIUIMHYB Ha HeHaslesKHe BUKOHAHHS
a00 HEBUKOHAHHS JIOTOBOPY (HAIIPUKJIAJ, SIKIO
MiAPSAAHUK i CyOMiZAPAAHUK BCTAHOBUJIK B JI0TO-
Bopi mTpad 3a HecBOeyacHe BUKOHAHHS POOIT
i HiAPAHUK HECBOEYACHO IIOCTABUB MaTepiaJl,
TO CyOIIAPAIHUK MOKe BUMAraTh 3MEHIIEHHS
poamipy mrpady) [10, c. 299-301].

Taxum uymHOM, 3acTocyBaHHS mITpady
B TOCHOJapPChKUX JOroBOpax, 30KpeMa BCTa-
HOBJICHHST HOTO PO3Mipy, X04a i BimOGyBa€ThCs
32 TIOTO/KEHHSIM CTOPIiH, ajle MOKe OyTH 3MeH-
1IeHe Cy/IOM.

Y pasi HeCBO€4acHOrO BUKOHAHHS TI'POIIO-
BUX 3000B’sI3aHb Y MOJIbCBKOMY IpaBi 3aCTO-
coByeTbes TeHst. Biamosiguo mo cr. 481 IIK
o1, SIKIIO GOPKHUK HECBOEYACHO BUKOHYE
IPoIIOBe 3000B’s13aHHSI, KPEAUTOP MOKE BUMA-
raTu BiJICOTKM 3a yac IIPOCTPOUYEHHS, HaBiTh
AKIIO He 3a3HaB YKOAHOI IIKOAU i HaBiTh AKIIO
POCTPOYEHHST OyJI0 HAcHiAKOM 00CTaBuUH,
3a gKi 6OPKHMK He Hece BiIoBifaabHOCTI.

Kpim BumeBkazanux nosioskenb 1K Iosb-
I, mpaBa Kpeauropa i 060B’sI3Ku GOPsKHUKA
y 3B’A3Ky 3 TepMiHAMM OILIaTH Y pasi IpoBe-
JIEHHS TOCHOJAPCHKUX OIlepalliii peryJsoTb-
cs1 3akoHoMm <«IIpo Tepminu omsatm B TOpro-
Bux omnepamigx» Bix 08.03.2013. Bixnosixzno
1. 3 CT. 4 3a3Ha4eHOro 3aKoHy 3aKOHO/[aBYUMU
BiZicOTKaMU 3a HECBOEYACHE IIPOBEACHHA PO3-
PaxyHKiB y TOCIIOZIAPChKUX Ollepalligx € Bifco-
TKH B po3Mipi, 110 10piBHIOE cTaBIli pediHancy-
BanHs1 Haubauky Ilosbiii i BiciM mpoiieHTHUX
nyuktiB [11]. Posmip mamoi craBku BcTanos-
JIIOEThCS ABa pas3n Ha pik — Ha [ i Il miBpivus
(8 I miBpiuui 2019 poxy cranoButh 9,5%).

SIKio cTopoHU He Tepeabadriii B JOTOBO-
pi TepMiH oIIaTH, KPeAUTOp MOKe BUMaraTh
crutaty 1eHi micas 3akiHuenHs 30 aHiB, oun-
HAIOYW 3 [[HsI BUKOHAHHS HUM 3000B’sI3aHHSI 10
ITHST TIPOBe/IeHHsT HaslexxHoi ottatu (1. 1 cT. 6).
3aKOH BU3HAYA€, IO TEPMiH OILIATH, 3a3Ha-
YeHWi y /I0rOBOpi, He MOXKe IepeBUIyBaTh
60 mmiB, paxyioun 3 [HS Tmepenadi GOPKHUKO-
Bi (haKTypH uM paxyHKYy, IO IiATBEPIKYIOTH
[OCTaBKY TOBapy ab0 BUKOHAHHsI pObiT (HaiaH-
HS TIOCJTYT), SIKIIIO CTOPOHM B ZIOTOBOPI HE TOMO-
BUJINCA IIPO iHIIE i 3a yMOBH, L0 TaKe I10JIO-
JKeHH:A He € AMCKPUMIHAIEIO 110 BiIHOIIEHHIO
JI0 KPeAUTOPA.
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[Tens po3paxoBY€ETbCS MIIAXOM MHOXKEHHS
BEJIMYMHU 3a00ProBaHOCTi Ha KiJIbKICTh JHIB
MPOCTPOYCHHST BUKOHAHHST 3000B’sI3aHHST i MHO-
JKEHHSAM Ha PO3Mip 3aKOHO/AaBYO BHM3HAYEHOI
BiZICOTKOBOI cTaBKM i fistenHam Ha 365 1HIB.

Kpim mporo, 3rigno 3 m. 1 cr. 10 3axony
KPeIUTOp, MOUYNHAIOYN 3 JaTH OTPUMAHHS TIpa-
Ba Ha HapaxyBaHHs IIeHi, Ma€ [IPaBO HA OILIATY
6opsxkHuKOM cymu 40 €BpPO B IIE€pEPaxyHKy Ha
NIOJIbCbKY BAJIOTY 3a CepefiHiM KypcoM €BpO,
orosniomenuMm Harionanbaum bankom [lombiti
B OCTaHHIN POGOYMIA IeHb MiCSIIs, IO HePeiye
MiCSITI0, B SIKOMY HACTaJIo 1paBo BUMOry. Taka
oIIaTa € KOMIIEHCAILEIO 32 BUTPATH, OB sI3aHi
3i CTATHEHHSIM 3a00ProBaHOCTI, SIKIIO BapTiCTh
TIOHECEHNX BUTpAT € BUINOIO, Hi’K 3a3HaueHa
cyMa, MOXHa JOJaTKOBO BHMMaraTu BapTiCTb
TIepPeBUIIEHHS TOHECEHUX BUTPAT.

SIKIIIO CTOPOHU B JIOTOBOPi BUKJIIOYATh 200
0OMeKaTh MpaBa KpeauTopa 4u 3000B’s3aHHS
6GOpKHMKA IIOAO CILIATH MeHi (HampHKIIaz,
KpeJUTOp y JOTOBOPi BiIMOBUTBHCH Bijl IleHi,
a60 3000B’sa3y€ThCs ii HE AOBOAUTU B CYIO-
BOMY TIOPsiIKY, ab0 3BiJIbHSIE OOpP/KHUKA Bij
000B’SI3Ky IIATUTH TIEHIO), TaKi IMOJOKEHHS
JIOTOBOPY OYyTh BBaKaTUCS HeAIHCHUMHU.
Takox HemilicHUMU OYIyTh MOJIOKEHHS J[OTO-
BOpY, fAKi OyAyTh BM3HAYaTH IEHIO B PO3MIpi,
HUKUOMY 32 3aKOHO/IaBYO BUSHAYCHUI.

BucHoBKH

[TpoBenenwnii anani3a 3aKOHOZABYNX aKTiB i
HayKOBOi JIiTepaTypy 3 NNUTaHb PeryJIioBaHHS
mTpadHUX CaHKIN 32 yKPaiHCHbKUM Ta I10JIb-
CbKHMM 3aKOHOJIAaBCTBOM JIa€ IIi/ICTaBU CTBEP-
JUKYyBaTH, MIO YKPaiHCBKUN 3aKOHOZABEIb
BifiHiC 10 HUX HeycTOolKy, mrtpad i meH:wo, 1o
perymooTbes nonoxenHamu I'KY i IIKY,
HaTOMICTh TIOJIBCBKUN 3aKOHOJABEIb Iepes-
6auuB 3aCTOCYBAHHSI TaKUX TOCIOAAPCHKUX
CAHKI[i, SIK mTpad i MmeHs, Mo PeryJaioioThCs
IIK Ilonpmi. Ykinamaiouu 30BHIIIHbOEKOHO-
MiuHi Z0roBOpM 3a ydacTio Cy6’€KTiB rocro-
napioBanHus Ykpainu Ta IlTosbir, HeobXigHO
BpaxyBaTH HasgABHi pO30iKHOCTI 1I0AO BUIIB
mTpadHUX CAaHKIH i MOPSIAKY iX 3acTocyBaH-
He. 3arajoM, IIO/0 YKJIaJeHHS 30BHilIHbOEe-
KOHOMIYHUX JIOTOBOPIB HEOOXi[HO 3BEPHYTH
yBary, o mTpad CTATYEThCS 32 HeBUKOHAHHS
ab0 HeHaJle)kKHE BUKOHAHHS TOCIOAAPChKOTO
3000B’s13aHHSI B MOJIbCHKOMY IIPaBi HErpolio-
BOrO XapakTepy, B YKpaiHi Taki oOMexxeHHs
BimcyTHi. Ilombchbkuil 3akoOHOAABEIb TEepen-
6auyuB cILIaTy MeHi y pasi HECBOEYACHOTO MPO-

BeJIeHHs IPOIIOBUX PO3PAXYHKIB Yy IOTOBipHUX
BifjHOCHMHAX, B YKpaiHi /OIyCKa€eTbCs 3aCTO-
CYBaHHsS IEHi TaKoX [0 iHIIMX 3000B’s3aHb.
IlonsiTTst HeycTolikK B3arajii BifICyTHE B Troc-
nogapcbkoMy 1pasi [osbmi. OTike, ykiagao-
YU 30BHINTHPOEKOHOMIYHUN /IOTOBIp, CTOPOHU
MalOTh MaKCHMAJbHO MepefladuTH IifCTABH
3aCTOCYBaHHS MTPadHUX CAHKIIIH i IXHill po3-
Mip, iHaKIlle 3aCTOCYBaHHS IUX CAHKI[N 6y/e
HEMOXKJIMBUM.
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B cmamuve uccredyiomes Hopmamueno-npagosvle i nPaxmuueckue acneKmol NPUMEHEHIs. WMpapHvix
cankyuil 6 cepe X03sUcmeosanus cozracto saxonooamenvcmay Yxpaunot u Ionvuwu. Iposedennvii ana-
JU3 Oaem 0CHOBAHUS YMEEPICOAMb, MO U 8 YKPAUHCKOM, U 6 NOILCKOM 3aKOHO0AMENbCMBE 34 HEGbINOLHE-
Hue U HeHAOLeNCAUee BbINOTHEHUE XO3ATICMEEHHBIX 00SI3AMETbCME NPUMEHAIOMCS WMPadHble CAHKyuL.
Coenan 63600 ommocumenvio cxo0cmea nooxo0os 6 3axonodamenvcmee 08yx 20cyoapcme OMHOCUMELHO
NPUMEHeNIs. WMPAPHBIX CAHKUUL, K KOMOPLIM OMHECeHbl Wmpagd u nems, 3a UCKIIOUEHUEM HeyCmOotiK,
KOMOpasi npedycMompena moivko 6 3aKoHo0amen»cmee Ykpaubi.

KmoueBbie cioBa: neycroiika, wrpad, nems, BHEIHEOKOHOMUYECKUI J0rOBOP, HEBBIIOIHEHE 1 HeHajl-
JIesKaree BBITOMHEHIE XO3SIHCTBEHHBIX 00SI3aTeIbCTB.

The article outlines the legal and practical aspects of the application of penal sanctions in the field of
economic activity under the legislation of Ukraine and Poland. Further analysis showed that both Ukrainian
and Polish legislation impose penalties for non-fulfillment or improper fulfilment of economic obligations.
The findings of this study indicate similarity of approaches in the legislation of the two states regarding the
application of penalties, which include a fine and a penalty for each day of delay (payment or fulfilment of
the obligation), with the exception of a forfeit that is used only in the legislation of Ukraine.

Key words: forfeit, fine, penalty for each day of delay, foreign economic agreement, non-fulfillment and
improper fulfilment of economic obligations.
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unen-xopecnondenm Hauionanwnoi akademii npasosux nayx Yxpainu,
20/106HUTL HAYKOBUTL CNIBPOOIMHUK

6i00iny npaesosozo 3ade3neueniis PunKo8oi eKOHOMIKU
Hayxo60-00cnionozo incmumymy npueammozo npasa i nionpueMnuymea
imeni axademixa @. I'. Bypuaka

Haujionanwnoi axademii npasosux nayx Yxpainu

OCOBJIMBOCTI BPETYJIIOBAHHS )
KOH®JIKTIB/CIIOPIB Y COEPI [UDPOBOI
EKOHOMIKH TA EJJEKTPOHHOT'O BI3HECY

Cmammsi npucesena npobiemam epezynosanns Konguikmie/cnopie y chepi uudposoi exonomixu,
pynkyionyeanns aKoi 3a6e3neuyemvcs HQOPMAUIIHO-KOMYHIKAUIHUMU MEXHOO0ZIAMU, IKI HAOAIOMb
me MOJNICYMb BUKOPUCTOBYBATUCS. 3 HENPABOMIPHOW Memoio. Ha nidcmagi ananisy vunnozo saxorodascmea
Yipainu, meopemuunux npaup ma mamepianie NPAKMUKY BUABAIOMbC 0COOAUBOC GioHOCUN Y Cepi
UUPPOBOT eKOHOMIKU 3 MOUKU 30PY X CKIAOY, HOPMAMUBHO -NPABOBOZO PE2YJIOBANHNS, MEXAHIZMIE GUACICHHSL
nopyuiens ma 3acmocyeants 00 NOPYUHUKIE 6I0N0GIOHUX CAHKULL, BUABHSIOMbCSL NPOOIEMU NPABOBOZO Pezy-
JIIOBAHHSL, BKTIIOUHO 3 HeeheKmUHOW imniemenmauieto noioxcens Jupexmusu €C «IIpo enexmponny xomep-
Ui10» WO00 3aXUCY NPAB CRONCUBAYIE, 4 MAKONC NPONOHYEMBCS 3AKPINUMU OCHOBHT MEXAHIMU 3AXUCTIY
npas cnoNcusayis y cepi uudposoi exonomixu ma erexmponiozo 6isnecy 6 00HoMy KoOuQikosanomy axmi,
axum modxce 6ymu Kodexc uugposoi exonomixu.

Kurouosi cioBa: 1ndpoBa ekoHoMiKa, eJeKTpoHHUi GisHec, iHdopMaiiino-koMyHiKaliiiHi TexHOomoTii;

€JICKTPOHHA TOPTiBJIs; KOHDIIKTH/CIIOPH; 3aXVCT IPaB CIIOKIUBAYIB.

IMocranoska npoodaemu. /st chepu 1ud-
pOBOi €KOHOMIKM 3 IIpUTaMaHHUM I Hel
€JIEKTPOHHUM Oi3HEeCOM K 0co6amMBOI0 (Hop-
MOIO Be/IeHHsI HifANPUEMHUIITBA, 110 XapaKTe-
PU3YEThCST BUKOPUCTAHHSIM #i0TO Cy0’eKTamn
indopmarniitHo-KoMyHiKaIiiTHUX (uudpo-
BUX) TEXHOJOTIH B 1XHill MOTOYHIN AisITBHOCTI
(o6GeayroByBaHHSI  PUHKY — TeJeKOMYHiKaIliif,
CTBOPEHHS 1M(POBUX pecypciB, HA/IAHHS eJIeK-
TPOHHUX JIOBipYUX MOCJIYT, eJIeKTPOHHA KOMep-
11il, B TOMY YHCJIi €e-TOPriBJs, CIIJIKYBaHHS 3
YIOBHOBAXEHNMU OpTraHaM¥, HapTHeEpaMH I10
6i3Hecy/KOHTpareHTaMu Ta yyacHUKamu Oi3Hec-
oprauizariit 3a 01I0MOroI0 3a3HAYEHUX TEXHO-
JIOTi# TOIIO), XapaKTEPHUM € IeBHa crierdika
po3risiy KOHGJIIKTIB Ta cropiB. 3a 3araabHUM
[PaBUIIOM, I[¢ BifIGYBAETHCS B TPAAUIIHHOMY
MOPAAKY — LLIAXOM IIOJaHHd BiAIOBiAHOIL 3a:-
BU /10 Cyay (3ayieXkHO Bij miBiloM4yocTi — 710
LMBIJIBHOIO, TOCIOAAPCHKOTO, aAMiHiCTpaTUB-
HOrO, 2 y pasi HagBHOCTI MiX CTOpOHAMU CIIOPY
Bi/INIOBiIHOT yroiu — TPeTeiCchbKOro, IKNIO iHIe
He nepenbadyeHo 3akoHoM ). PasoMm i3 Tum y ce-
pi €JIeKTPOHHOTO Gi3HECY YacTO TPAILISIOTHCS
KOH(MIIKTU/CIIOpH, TIOB’sI3aHi 3 BUKOPUCTAH-
HAM TUdPOBUX TexHOJOTiIH. besnocepemriit
POBIJIsAA TakuX KOH(JIIKTIB/cropiB morpedye

© O. BiHHuKK, 2019

clieriaJlbHuX IpoLeAyp 3a y4acTio BillIOBiAHNUX
(axiBiiiB Ta/a60 yNOBHOBAKEHOTO B 1iil cepi
oprany, pilllecHHA AKUX MOXKE OCKap/KyBaTUCH
B CY/ZIOBOMY TIOPSIJIKY.

Bianosinni monoskeHHsT 3aKpilJieHO B HU3-
1Ii aKTiB 3aKOHO/IABCTBA, PO SIKi HTUMETHCS
JIaJii, mpoTe HEPIIKO BOHU € Hee(DeKTUBHUMU
yepe3 HU3KY IIPUYUH, BUSIBJICHHSI AKUX i €
METOIO I1i€i CTATTi 3 OIVISIY HA HEJOCTATHICTD
4Y HETIOBHOTY BiJIIIOBiAHUX JOCJI/IPKEHb.

Buxnaz ocHoBHoro marepiaxy. Teoperny-
Hi Ta TEOPETUKO-NIPAKTUYHI pO3POOKH Mpobiem
BUpilenHs KoH@IiKTiB/criopiB y cdepi udpo-
BOi €KOHOMIiKK Ta e-0i3Hecy CTOCYIOThCS Iepe-
BAJKHO BifMTOBiabHOCTI y cdepi eneKTpoHHOI
KOMeplii B aclleKTi 3aXMUCTy IpaB CIIOKUBAUiB
[1; 2; 3; 4], anminicTpaTHBHOI BiMOBiaTBHOCTI
[5], a B HemomaBHO Buzamiit MoHOrpadii Korek-
tuBy aBTopiB H/II indopmaruku ta npasa [6] —
3 TOYKHY 30py iHpOpMAIiitHO 1eTiKToJI0Tii 3 Bijl-
IIOBIJHUM BHUCBITJICHHSAM IIPaBOBUX AaCIICKTiB
ingopmariiiinoro 3704rHy, aAMiHICTPATUBHOTO
ingopmariifinoro TpoCTynKy Ta IUBIIBHOTO
indopmariiiinoro nenikry. Pazom i3 TUM pUHKH
1 poBoi EKOHOMIKH, 1110 BU3HAYAIOTH ii crieru-
(diky i 3abesmeuyioTs ii pyHKIiOnyBaHHS (Tee-
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KOMYHiKaIliif, eJIeKTPOHHUX [OBipYUX TIOCTYT,
eJIEKTPOHHOI KOMepIlii), — 1ie cdhepa Tocmosa-
PIOBaHHS 3 IpUTaMaHHUMM il o3Hakamu. Sk i
TpafuIliiiHa eKOHOMiKa, Iu(poBa €KOHOMiKa
(maxni — IIE) 6yayerbes Ha GanaHci myOaiaHux
i NpUBATHUX iHTEPECiB: MEePIIMX — 010 3a6e3-
ne4yeHHs nuBinisoBaHocTi BizHocuH 11E 3 Toukn
30py ypaxyBaHHsI iHTepeciB «myOikuy» — cyc-
MiJbCTBA B LIJIOMY, TEPUTOPiaJIbHUX TPOMaj,
NEeBHUX  Kareropiii  cy0’eKTiB-croxKuBauis,
NIPEeJICTABHUKIB e-0i3Hecy, iXHIX KOHTPareHris,
KpPeJUTOpPiB 1IOJ0 rapaHTyBaHHS iXHiX IIpaB
Ta 3aKOHHUX iHTepeciB /Iep:KaBolo K y BepTH-
KaJTbHUX (3 YHOBHOBKEHUMHU OPraHAMM), Tak
i TOpU3OHTAIbHUX Ta 3MillIAHUX BiAHOCHUHAX
(HapUKJIAJ, MiXK 3aCHOBHUKAMH Ta YIIOBHOBA-
JKEHMMU OpraHaMy OO0 JAep’KaBHOI peecTpa-
il cTBOpIOBaHOrO HUMU Cy6'€KTa), npusam-
HUX — TOJI0 3a0€3TIeYeHHST OKPEMUM YYaCHUKAM
3a3HAYeHMX Bi[HOCHH / iX IrpymnaM MOKJIUBOCTI
3a/I0BOJICHHS iXHIX iHTepeciB y BiJJHOCHHAX i3
co6i TomiGHUMU Ta YIIOBHOBa)keHUMHU Y cdepi
IE opranamn.

YpaxyBaHus 1y igHUX iHTEpeciB 3abe3ie-
YYETHhCA BCTAHOBJIEHHAM iMIIEPAaTUBHUX BHMOT
o ydacHukiB BigHocuH I[E, HagBHicTiO ymo-
BHOB2)KEHUX OPraHiB, IOKJINKAHUX BCTAaHOBJIIO-
BaTH B MeKax 3aKOHY IIeBHi ITpaBUja MOBeiH-
KU Ha BiATIOBITHOMY PUHKY, KOHTPOJIOBATH iX
BUKOHAHHS, BUABJATH IOPYIIHUKIB, 3aCTOCO-
ByBaTH 10 HUX TepenbadeHi 3aKOHOM CaHKIIIi,
HaKJIAIeHHsI SIKUX, BTiM, MOKe Oy TH OCKapsKeHO
B CY/IOBOMY IOPSAAKY (3a3BM4Yaii, ajMmiHicTpa-
THUBHOTO CYJIOYMHCTBA).

YpaxyBaHHS IpUBATHUX iHTEpeciB y4acHU-
KiB BiIHOCHMH IM(POBOi EKOHOMIKHM BigbyBa-
€TbCs B IIPOLLECi peaisalii KOMIIJIEKCY 3aXO0/1iB,
cepel sikuX: 1) MpUNUCK 3aKOHY, IO 3a3BUYAl
BPaxOBYIOTh HaiibiibIn TUIOBI iHTEpecu ydac-
HMKIB BiIIOBiJHMX BiJJHOCHH, a TaKOX JIMCIIO-
3UTHBHI HOPMHU 3aKOHY, sIKi JI03BOJISIIOTH BHOpa-
TH HalOiIBII ONTUMaNbHUNA (3 BHU3HAYEHUX
3aKOHOM) [IIsI TIeBHOI 0co6u croci6 1moBein-
ku abo BiZICYyTHICTb BMMOT II€BHOI IIOBEAIHKY,
KpiM 3a00POHU 3JIOBXKUBATU CBOIMU IIPaBaMU
Ta MPUNHCAMH 3aKOHY; 2) CaMO3axWCT, SIKIIO0
11e He CYIePEeYUTh BUMOTraM 3aKOHY; 3) MOKJIH-
BiCTb 3BepHEHH: /IO YIIOBHOBAKEHUX OPTaHiB y
pasi nopyIIeHHs IPaBUJI HA BiATIOBIIHOMY PUH-
Ky, 110 3aBAaJIO LUIKOAY IIPUBATHUM iHTepecam
yYaCHMKA PUHKY, CIIO’KUBAYa; 4) aJibTepHATUBHI
c11ocobu posrisiay KOHQIIIKTIB/CHOPiB (SKIIO
MOXKJIUBICTb IX 3aCTOCYBaHHA He CYIIEPEYUTh
3aKoHy abo mpsiMO TepenbadeHa 3aKOHOM, IO
MOJK€ MaT! Miclle, 30Kpema, y pas3i BUpilleHH:A
CIIOPY TEXHIYHOro XapaKTepy 3a y4acTIO BiAlo-
BinHuX (axiBiliB); 5) CyOBUN TOPSIIOK SIK yHi-
BepCaTbHIH, 3aCTOCYBAaHHS SKOTO MOXKe MaTh
MicIe i micJist po3rJisiy cropy,/KoHQIIKTY yIo-
BHOB&KEHMMH OpraHaMu abo IUISIXOM 3aCTOCY-
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BAaHHS aJTbTEPHATHBHOI MPOIIEAYPH, SKIIO CTO-
ponu (07iHA 3 HUX) He 32/[0BOJIEHH] IPUITHATUM
TAKUM OPraHOM PIllIeHHAM i 3aKOH Tiepeabadae
CYZIOBE 1OTO OCKapKEeHHS.

Bignocunu IE Ta e-6i3Hecy mocuTh CKaaj-
Hi, BOHU BKJIIOYAIOTh HU3KY B3a€MOIIOB SI3aHIX
BimHOCHH, a caMe To/0: () TeJeKOMYyHiKarii
(ix cTtBOpeHHs1, 00CIyTOBYBAHHS, BUKOPUCTAH-
H#), (6) pagioyacToTHOTO pecypey (ioro posmo-
JIJICHHSI Ta BUKOPUCTAHHS 3 METOIO 3a0e311eueH-
Hs pajiio3s’si3Ky), (B) €JIEKTPOHHUX JOBipUMUX
mocayr (iX HaJjaHHA Ta OTPUMAHHS, HATJIALY
(KOHTPOJIIO) 3a JIOTPUMAHHSM BUMOT 3aKOHO-
JIABCTBA Y 11ii1 cepi, a TaK0K OCHOBHUX OpraHi-
3aIliITHO-TIPABOBUX 3acajl eJeKTPOHHOI ieHTu-
(ikarii), (r) esekTpoHHOI KOMepIlii (BUMHEHHS
€JICKTPOHHUX I[IPAaBOYMHIB i3 3aCTOCYBaHHSAM
ingopmariifiHo-TeJIleKOMyHIKaIliiTHIX CHUCTEM),
(1) eeKTPOHHOI OIJIATA 3aMOBJIEHUX TOBApiB,
pobit, mocayr, (€) eJIeKTPOHHOrO ypsiiyBaH-
He (BUKOPHMCTaHHS YIIOBHOBaXXEHUMU y cdepi
€KOHOMIKH opraHaMu iHdopMaIiiiHO-KOMY-
HiKalliifHUX TEeXHOJIOTiK B TOMY YHUCJi MO0
HaJIaHHsI aJIMiHICTPATUBHUX MOCAYT Cy0 eKTaMm
MiANPUEMHUITBA 3 JIlleH3yBaHHs, HaJaHHA
iHIIIKUX /IO3BOJIIB, IEPKABHOI peecTpallii To1o),
(€) BUKOpHCTAaHHS 3a3HAYeHUX TEXHOJOTIH i
yac opraHisanii Ta BegeHHS 6i3HEC-iATBHOCTI.
Cepell TI0JIOKEHD, 10 BU3HAYAIOTH 0COOJIUBOC-
1i BigHocun IIE Tta e-613Hecy, BaKJIMBe Miclle
TIOCITal0Th HOPMH IIO/I0 TIOPSIKY BUPIIIEHHS
KoHMIIKTIB/cIOpiB y 1iit cepi.

3HavyeHi Bi[HOCMHM PETyJIOIOTbCS HU3-
KOIO aKTiB 3aKOHOZABCTBA, fAKi (cepe] iHIIOTO)
MICTATb HOPMHU IIOZO CYZOBOTO Ta JOCY/0BO-
ro 3aXUCTy iHTepeciB yYaCHMKIB BiAIIOBiZHOTO
puHKy. Bapro 3rajaru smie BianosimgHi noso-
JKEeHHS KJIOUYOBUX aKTiB, 110 BU3HAYAIOTh CIle-
nudiky Biznocun 1LE:

— 3akon «IIpo TesexkomyHnikarii» [7] pos-
pisHse Odepacasne ynpasninna 6 i cepi
(sixe BignosiaHo 1o cr. 13 saiiicaoerbes Kabi-
HetoM MinicTpiB YxpaiHu, 1eHTpaTbHIM
OpPraHOM BMKOHABYOI BJaAu B rayysi 3B'S3Ky
(IIOB3), immmMu opraHaM¥u BUKOHABYOi BJa-
mu BianosizHo 10 3akony; IIOB3 3rigHo 3i
cT. 15 BUKOHYE HU3KY ITIOBHOBRXKEHb (Cepeil
SIKUX PO3pO0OKa Ta 3aTBEP/KEHHS] HOPMATHBHO-
NIPaBOBUX aKTiB 3 IIUTaHb, BiHECEHUX /10 HOTO
KOMIIeTEeHIil; BU3HAYeHHsd BUMOI LIOJO0 PiBHA
SIKOCTi TeJIeKOMYHIKAI[iTHUX TOCIYT; BIPOBa-
JUKEHHST TeXHIUHOI nosiThKu y cdepi HaJlaHHS
TeJIEKOMYHIKaIliiHUX TOCJYT, CTaHAapTU3allii,
MATBEPKEHHSA BiJIIIOBIIHOCT] TEXHIYHUX 3aC0-
6iB TeJEKOMYHiKalliil; 3aTBEPI/KEHHsS TeXHiu-
HUX BUMOT JI0 TeJIeKOMYHIKaI[ilHUX Mepex,
3ac006iB 1 06’€KTIB TelEeKOMYHIKaIliil Ta iH.) Ta
depoicasne pezyniosanus y chepi TeIeKOMYHi-
Kariii (opraHoM sIKOTo, BifilloBifHO 10 cT. 17, €
HarionanpHa kowmicis, 1o 3zilicHioe frepskaBHe
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peryoBaHHs y cepi 383Ky Ta indopmarnsa-
uii (HKP3I) Ta nie Ha mizcrasi 3aTBepkeHOT0O
ITpesunentom Ykpainu [Tosoxenns [8], 3abes-
MeYyIo4H JIep>KaBHUI HATJIAN 32 JI0IePsKaHHAM
cy0’ekTaMil PUHKY 3aKOHO/[ABCTBA PO TEJIEKO-
MYHiKalii 3 BiZIOBIIHUMU ITOBHOBA)KEHHAMU,
B TOMY YMCJIi IIIO/10 HA/IaHHS, BiIMOBY B HaJlaH-
Hi Ta aHyJIOBaHHS JIlleH3il, 3acTOCyBaHHS
CaHKIIiil /10 TIOPYIIHUKIB BCTAHOBJIEHUX BUMOT
(1110710 TIPUMTUHEHHS TIOPYIIEHHS ) T 3BePHEHHS
0 CyLy WIOAO INPUTATHEHHS 10 BiANOBiLab-
HOCTi, fIKa 3TiIHO 3 BUIIE3raJaHUM 3aKOHOM
ta 3akoHoM Ykpaiuu Bij 5 kBiTHs 2007 poky
«IIpo ocHOBHiI 3acamm ep:KaBHOTO HATJISALY
(koHTpOJIIO) y cdepi TOCIOAAPCHKOI MisiTh-
HocTi» [9] 3acTOCOBYIOTBCS JIHIIIEe B Cy/IOBOMY
nopsifky. 3akon «IIpo Tenexomynikaiii» mic-
TUTH TAKOXK ITOJIOKEHHS IIPO: ) TIPaBa OIIepaTo-
pa, nmpoBaiijiepa TeJeKOMYHiKalliil OCKap>KeHHs
B Cy/IOBOMY HOPSIJIKY PillleHHS YITOBHOBAKEHO-
ro B wiit cepi oprany (HKP3I) npo: BimmoBy
y Bumadi JineHsii (cT. 46), TPOIOBKEHHS CTPO-
Ky ii aii (ct. 49), mpo ii amymoBanus (cT. 55),
a TaKOX MOKJUBICTH OCKApXKEHHS pillleHHS
3a3HaYeHOI KOMICii IIpO pe3yJbTaT KOHKYPCY
Ha OTpUMaHHs Jinensii (cr. 47); 6) mocynoBo-
IO BPETYJIIOBAaHHS CIIOPiB I1PO B3a€MO3’€/IHAHHS
TerexoMyHikamiitHIXx Mepexk (Hamionamrpaoio
KOMici€lo, 10 3/iHCHIOE jep:KaBHEe peryJIo-
BanHs y cepi 38’A3Ky Ta indopmarusarii, 3a
Y4YacTIO IIPEeICTaBHUKIB 3allikaBJEHUX CTOPiH,
(axiBuiB y cdepi TenexkomyHikaiiii Ta ekcriep-
TiB) Ta MOXKJIMBIiCTb 3BepHEHHS JI0 CyAy y pasi
npuiiHATTS 1ielo Kowmicieo pimenns, sike He
3a/10BOJIbHSE OJIHY 3i cTopin (cT. 61); B) 1010
3aCTOCYBaHHS CYZOBOTO TIOPS/IKY IIPUTSATHEHHS
JI0 BiJIOBIZAJAbHOCTI 3a IOPYIIEHHSA 3aKOHO-
JIaBCTBa IIPO TeJIEKOMYHIKalii Ta BUIy4YeHHA
B Cy/ZIOBOMY HOPSIKY (3 BiJIIIOBIIHUM CIIPSIMY-
BaHHsM 0 JlepskaBHOro Glojkery YKpainu)
npubyTKY, OTPUMAHOTO ONEPaTOPOM, MPOBaii-
JIEPOM TeJIeKOMYHIKaIliil BHACIIIOK 3/iliCHEHHS
nismenocti 6e3 nosigomenna HKP3I Ta/a6o
6e3 minensii, 103B0JIy Ha BAKOPUCTAHHSA HOMEp-
HOTO Pecypcy, BHACJIZIOK ITOPYIIIEHHS BCTAHOB-
JIEHUX TTi€I0 KoMicieio Tapudis (cT. 75);

— 3axonom Ykpaiuu «IIpo pagiouactoramii
pecypc»[10] mepembadac MOKJIMBICTH OCKap-
JKeHHSI B Cy/0BOMY mopsiiky pimens Hario-
HaJbHOI KoMicii, 1o 371ilicHIOE iepskaBHe pery-
moBaHHS y cdepi 3B’A3Ky Ta iHbopMaTu3arii,
IIPO aHyJIOBaHHA JilEH3ii Ha KOPUCTyBaHHHA
panioyactorHUM pecypcom (ct. 38), npo Bigmo-
BY Y BUJIaui JIilleH3ii Ha 0AaTKOBY CMYTY pai-
ouactoT (cT. 39); Ipo BiZIMOBY y BIIPOBa/KEHHI
HOBOi pajlioTexHoJIorii 3 iHiliaTuBM JileH3ia-
Ta — KOpHCTyBaya Pa/lioyacTOTHOTO Pecypcy
Ykpainu (ct. 40), Tpo aHyJIIOBaHHS 03BOIY HA
EKCILIyaTaIlilo PagioeIeKTPOHHUX 3aC00iB MOB-
JieHHst (CT. 45), a TAKOJK MIO/I0 CTSATHEHHST B CY/10-

BOMYy MHOPSIAKY MOHaa 6-micsamoi 3aboprosa-
HOCTi 360py 3a KOPUCTYBAaHHS Pafio4aCcTOTHUM
pecypcoM Ykpainu (pasoM i3 BCTaHOBJIEHOIO
3aKOHO/IABCTBOM IICHEIO), I0XOLY (32 BUHATKOM
CILIaYeHUX TIOAATKiB, 360piB (06OB’I3KOBUX
IJ1aTeXiB), OTPUMAHOIO KOPUCTYBAueM pajio-
YaCTOTHOTO PeCcypcy BHACITIOK KOPUCTYBAHHSA
PajlioyacTOTHUM pecypcoM Ykpainu 6e3 mepe-
6aueHNX 3a3HaYE€HNM 3aKOHOM JIIeH3il Ta eKc-
nuiyaTanii pajioeJleKTPOHHUX 3aco6iB Ta/abo
BUIPOMIHIOBAJIBHUX IPUCTPOIB 63 T03BOJIIB Ha
eKCILIyaTallilo, aHyJIOBAaHHS [I03BOJIIB Ha eKC-
mryaraiiio (cT. 58);

— 3axon «IIpo enexkrponni noBipui nmocy-
> [11] 3akpinTioe mosioskeHHS OO TpaBa
KOPUCTYBAuiB €JEKTPOHHUX JOBIpYUX IHOCIYT
Ha OCKapsKeHHsI B CyJI0BOMY TIOPSI/IKY Jiiii un 6e3-
JisJIBHOCTI HaZlaBadiB €JIEKTPOHHUX I0BipUMX
HOCJIYT Ta OPraHiB, 10 3/JiHCHIOIOTH Jiep:KaBHe
perysoBaHHs y cepi eJeKTPOHHUX JOBipYMX
mocaryT (cT. 12); MOXKJIUBOCTi BU3HAHHS CY/IOM
IIPABOYMHY, BUNHEHOTO B €JIEKTPOHHIH dhopmi,
HeJiCHUM y pasi, KOJIU I1iJ] 4ac HOro BUMHEHHS
BUKOPHMCTOBYBAaBCS KBasli(hikoBaHUIl €JIeKTpo-
HHUI TiANNIC 41 TevaTka, KBatidikoBaHuii cep-
tudikaT SKOro/sikoi He MICTHTHh BillOMOCTEI,
nepebaueHnx 3a3HaueHUM 3aKOHOM, abo Mic-
TUTb HEZOCTOBIpHIi BiomocTi (cT. 23); pittennst
CY/LY SIK TJICTaBY [IJIsI CKACyBaHHsI, OJIOKYBaHHSI
Ta MTOHOBJIEHHST KBasihikoBaHuxX cepTudikaTiB
BigkpuTUx KMo4iB (cT. 25); 3xilicHeHHs nep-
JKABHOTO HArJIsy (KOHTPOJIIO ) 32 IOTPUMAaHHSAM
BUMOT 3aKOHOZIaBCTBa y cepi esekTpoHHUX
JIOBIpYMX II0CJAYT KOHTPOJIOIOYUM OPraHoM
IIJISIXOM IIPOBEZIEHHS IIJIaHOBUX Ta I03aIlIaHoO-
BUX 32XO0/IiB /IepKaBHOTO HArJsy (KOHTPOJIIO)
3a JJOTPUMaHHSM BHUMOT 3aKOHO/IABCTBA y Il
cdepi, 3a pesyabTaTaMu SKUX TPUIAMAIOTHCS
BiANOBiAHI pilteHHst (30KpeMa, mpo GJIOKyBaH-
Hs KBasdidikoBaHuX cepTudikaTiB BiIKPUTHX
KJII04iB KBasli(pikoBaHOTO HazaBavya eJreKTpo-
HHUX JIOBipYMX TOCIYT, CAMOIIiIIICaHOTO Cep-
Th(dikaTa eJeKTPOHHOI TIeYaTKH 1EeHTPAIBHOTO
3aCBi[UyBaJIBHOTO Oprany), HaJCUJIAHHS 1€H-
TpPaJIbHOMY 3aCBiT4yBaJIbHOMY OPraHy IOJAHHS
PO BUKJIIOYEHHS KBasihikoBaHOTO HajmaBaya
eJIEeKTPOHHUX JoBipunx mnocayr i3 Jloipuo-
TO CIIMCKY B pa3i NMOpYUIeHHS BCTAaHOBJIEHUX
LMM 3aKOHOM i BUABJICHMX B IIpoLieci Iepe-
Bipku BuMmor (ct. 33); mpaBa mocamoBUX 0ci6
KOHTPOJIIOIOYOTO OpPraHy i 4ac 37ificHEeHHS
3aXO0/liB /lepyKaBHOTO Harusfy (KOHTPOJIIO) 32
JOTPUMAHHSAM BHUMOT 3aKOHOZAaBCTBA y cdepi
€JIEKTPOHHUX [IOBipYMX IOCIYT y Pasi BUAB-
JICHHA IIOPYLIeHb 3a3Ha4€HUX BUMOI BH/aBaTU
000B’sI3KOBI JI/Is1 BUKOHAHHST KBaJTi(hiKOBaHUMM
HaJlaBayaMU €JICKTPOHHUX [IOBipUMX IOCJIYT
IIPUINKCH [IPO YCYHEHHA BUABJICHUX IIOPYLICHD
i BU3HAUaTU CTPOK iX yCyHEeHHsI; HaKJaJaTh Ha
BUHHUX OCi6 a/[MiHiCTPATHBHI CTATHEHHS 3a
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nopyuienHss BUMor 3akoHy «lIpo enexrponni
JIOBipy4i IOCIyru» Ta iHIIMX HOPMaTUBHO-IIPA-
BOBUX aKTiB, IPUUHATUX BiAMIOBITHO 10 1[OTO
3aKoHy, a TaKOX 3BepTaTHCS /10 CyAy ILIO/0
3aCTOCYBaHHS 3aXO[iB pearyBaHHs (cT. 34);

— 3akon Ykpaiuu «IIpo esekTponny komep-
mio» [12] MicTUTh TOJIOKEHHS TPO: OpraHu
JIeP’KaBHOI BJIaAN AK ONWH i3 BUAIB YYaCHUKIB
Binocun y 1iit cepi (ct. 6); 3aranbhi 3acaau
BIZIIIOBIIAJIBHOCTI CTOPiH €JEeKTPOHHOIO IIpa-
BOUYMHY Ta IOCTAYaJbHUKA ITOCJIYT ITPOMIXK-
HOTO XapakTepy 3a HeBUKOHAHHS JIOTOBipHUX
30060B’s13aHb — 3Ti/[HO 3 BCTAHOBJICHUM 3aKOHOM
a6o morosopom mopsakom (cr. 17, 19), momo
BUPIllIeHHS CIIOPiB — y MOPSKY, BU3HAYCHOMY
3aKOHOZABCTBOM (CT. 18).

B ycix Bumesraganux cdepax AiloTh yro-
BHOBa’K€Hi/KOHTPOJIIOIOUi OpraHi, MOJIOKEeHHS
PO sAKi 3aKPillJIeHO B TPbOX IEPUINX i3 BUIIlE-
HaBe/IeHNX 3aKOHiB, a yeTBepTuii («IIpo emex-
TPOHHY KOMEDIIilO»), Ha ’Kajib, Ma€ icTOTHi
TIPOTAJIMHY MIOZO IIbOTO, XOYa iHIIi aKT! 3aK0-
HonaBcTBa (30KpeMa, 3akoH «IIpo 3axuct npas
crokuBaviB»> [13]) MeBHUM YMHOM 3aIOBHIO-
TOTb IIf0 TPOTAJINHY.

3a BiAcyTHOCTI y3araJbHEHUX MOJIOKEHb
LIOZI0 /JIeP’KaBHOTO PEryJIIOBAaHHS, KOHTPOJIIO
Ta Haragy y cdepi IIE Bapro Bu3Haumtmcs
3 YIOBHOBaXEHMMU OpPTaHaMW, M0 BIIPaBi po3-
rJISAaTi KOHGIIKTH/CIIOPH, TIOB’sI3aHi 3 BUKO-
pucTaHHsIM  iH(opMaIiitHO-KOMyHIKaliitHIX
TeXHOJIOT1H:

Y cpepi menexomynixauii nitoTs Taki ymo-
BHOBaKEHi OpraHu:

Hanjonanbna  komicig, 1o  3aiiicHIoe
JepkaBHe peryJioBaHHd y cdepi  3B’S3KY
(mami — HKP3I), ctBopena BiamosizHo 10 YKa-
3y IIpesngenTta Ne 1067,/2011 Bix 23.11.2011 nHa
BMKOHaHHSI BUMoOr 3akoHy «IIpo TesexomyHi-
karii». Ilum sxe Yxaszom satBepmxeno Iloro-
skeHHs [8] mpo 3a3HaueHy Kowmicito sik opran
JlepKaBHOTO peryJiioBaHHs y cdepi Tesexko-
MyHikaniii, indopmarnsanii, KopucryBaH-
HS PpaJio4acTOTHUM pecypcoM Ta Ha/laHHS
MOCJIYT TIOMITOBOTO 3B'sI3Ky. Y BU3HAuYeHill
cdepi HKP3I sxilicHioe moBHOBaXKeHHS Opra-
Hy JilleH3yBaHHs, J03BIJIbHOTO OpraHy, pery-
JIITOPHOTO OpraHy Ta OpraHy JepsKaBHOTrO
Hariaay (KOHTPOJIIO) 3 Bi/IOBIHUMM HOBHO-
Ba)KCHHAMU B TOMY YKCJIi CTOCOBHO BUPIlIEHHA
cHipHUX nUTaHb (MiXK ollepaTopaMu, IpoBaiije-
PaMH TEeTEKOMYHIKaIliil Ta iX abOHEeHTAMU TI00
PO36IKHOCTI OKA3HUKIB TPUBAJIOCTI MIOCIYT HA
JMYUIBHUKAX TEJTeKOMYHIKaIliHUX TMOCIYT, M0
BCTAHOBJIIOIOTBCS HA KiHIIEBOMY OOJIaiHAHHI);
PO3IJIsiIa€ 3BEPHEHHS CIOKUBAYiB i MpuitMae
pillleHHd 3 NUTaHb, 110 HajleXaTb A0 ii KoMIle-
TeHIli{; 3abesleuye MOCyI0Be BPETYIIOBAHHSI
CIOPIB MiK Cy0’€KTaMu PUHKY TeJTeKOMYHiKa-
il T0/I0 B3aEMO3'€THAHHST TeJ€KOMYHiKaIliii-
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HUX MEPEXK, y TOMY YHCJI IIO/I0 ITOCJIYT IIPOILYC-
Ky Tpadika, HaJlaHHS TOCIYT HAIIOHAJIHHOTO
POYMiHTY, mepeHeceHHs] aOOHEHTCHKUX HOMe-
piB Ta BUKOPHUCTaHHS IIEPCOHAJIBHUX HOMeE-
piB; BIIpaBi 3aCTOCOBYBAaTU B YCTAaHOBJICHO-
MY 3aKOHOM IOPS/JKY BiAIOBiZHI caHKUii 10
HNOPYIIHUKIB (10 CYO'€KTIB PUHKY TeJEKOMY-
HiKalliil, KOpUCTYBAHHSA PaJliouacTOTHUM pecyp-
COM y pa3i MOpyIIeHHs HUMHU YMOB Ta IIPaBUJI
3MiMiICHEHHS  MiJMPUEMHUIIBKOI  TiSITbHOCTI
y cdepax TejrexoMmyHikarii, pazioyacTOTHOrO
pecypcy (TTIeH3iHHUX yYMOB); 32 TODPYIIEHHS
3aKOHIB 1I[OJI0 AE€P’KaBHOTO PUHKOBOTO HArsd-
1y); 3abes1iedye JOCyI0Be BPETYJIOBAHHS CIIO-
piB MixK cyG’€KTaM¥ PHUHKY TeJTeKOMYHiKaIliit
IOJI0 B3a€MO3'€/THAHHS TeJIEeKOMYHIKaI[iiTHIX
MepesK, Y TOMY UYNCJi MO0 MOCJAYT MPOIYCKY
Tpadika, HaJaHHA TOCIYT HAIliOHAJIBHOTO POY-
MiHIy, HaJlaHHS TIOCJIYT TIepeHeceHHsT abOHEHT-
CbKMX HOMepiB Ta BUKOPUCTAHHSI II€PCOHAJIb-
HUX HOMEPIB;

— JlepxaBHa ciys0a CIEeliaJIbHOTO 3B SI3KY
ta 3axucry indopmaiii Ykpaiuu, 1o i€ Ha
mizictasi BignmoBiznoro 3akony (Bix 23 mioToro
2006 poky «IIpo [lepxaBHy cayx0y creriasib-
HOTO 3B’sI3Ky Ta 3axucTy ingopmariii Ykpainu»
[14]), cepen ocnoenux 3aedamsv sikoi Gop-
MyBaHHA Ta peajisalid Aep:KaBHOI IOJITHKHA
y chepax kpunmoepagiunozo ma mexniunozo
s3axucmy inopmauii, xibepzaxucmy, mene-
KomyHixauiil, xopucmyeanns padiowacmom-
HuM pecypcom Ykpainu, 3axucmy Oepicas-
Hux inhopmayiinux pecypcie ma ingpopmauii,
BUMOTa II[0JI0 3aXUCTy AKOI BCTAHOBJICHA 3aKO-
HOM, B iH(oOpMaIiitHuX, TejleKoMyHiKalliliHuX
Ta iHdopMaiitHo-TesTeKOMYyHIKaIlilHUX cHucTe-
Max i Ha o0’ekTax iH(OpPMALiiiHOT AisIbHOCTI,
a TakoX y cepax BUKOPUCTAHHS [IEePKaBHIX
inopMmaIiiiHux pecypciB B 4YacTWHi 3axmCTy
indopmarnii, nporuii TEeXHIYHUM PO3BiJKaM,
dbyHKIiOHyBaHHsI, GE3IIEKU Ta PO3BUTKY [I€p-
JKaBHOI cuCTeMHU ypsjoBoro 3B’sa3ky, Hario-
HaJbHOI cucTeMU KOHDILEHIIITHOTO 3B'SA3KY
(3 BIANOBIAHMMU TOBHOBRKEHHSAMH, B TOMY
YUCJIi MO0 BCTAHOBJIEHHS 103BiIBHOTO MOPAL-
Ky, Bujadi, nepeoopMyIeHHs, NPU3YITUHEH-
Hsa (MIOHOBJIEHHST) 71ii, aHyJIOBaHHS JJ03BOJIB
(komiii i ny6ikaTiB 103BOJIB) Ha NPOBEIEHHS
pobirT i3 TexHiuHOrO 3axucty iH(OpMAIi 1
BJIACHUX TOTPeD; IMPOBEJIEHHS ILIAHOBUX Ta
MO3AIIAHOBKX MepeBipok); 3aznauena CiryixGa
BIIpaBi 3BEpTATUCA 10 CyAy B pa3i BUHUKHEH-
HS CIIOPiB 3 IMUTaHb OpraHisailii creniajabHOro
3B’sI3Ky Ta 3axHUCTy iHdopmarii, KpunTorpa-
(hiuHOTO Ta TEXHIYHOTO 3aXUCTY [EPKABHIX
indopmariiitnux pecypcis Ta indopmariii, BuUmMo-
ra MO0 3aXMCTy AKOI BCTaHOBJIEHA 3aKOHOM,
cnopiB y cdepi eJeKTPOHHUX JI0BiPYKX TTOCIYT,
a TakOX y pasi BUHMKHEHHS iHIIMX CIIOPiB
Y IOPSAAKY, BCTAHOBJIEHOMY 3aKOHOM;
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— Anminicrpanis [JlepxaBHoi cayx0u cie-
IIaJIBHOTO 3B’SI3Ky Ta 3aXucry iHgopmartii
Ykpainu (mani — Anpminicrpamis [lepxcner-
3B’s3Ky) — llenTpampHuii opraH BWKOHaBYOI
BJaJiM 3i CIELiaIbHUM CTAaTycoM, 10 3a0e3-
neuye (OpMyBaHHSI Ta peasi3aliiio Jep:KaBHOT
MOMTUKN Y cdepax opraHizamii creriaapHOTO
3B’sI3Ky, 3axXHCTy iH(hOpMaIlii, TeJileKoMyHiKaiiit
Ta KOPUCTYBaHHSI PAJio4acTOTHUM PecypcoM
Ykpainu, mo i€ Ha miacTaBi 3aTBEpIIKEHOTO
Ypsinom IMonoxkenns [15], BiAMOBiAHO 10 SIKO-
ro BIIPaBi IIPOBOJAUTHU ILJIAHOBI Ta MO3AILIAHOBL
nepeBipKu (30KpeMa, 1010 J0/IePKAHHS JIIeH-
3ifHUX yMOB IIPOBAKEHHSI TOCIIOAAPCHKOI
JiSJIBHOCTI 3 HAJIJaHHS TIOCJIYT y Tasly3i KpUIITO-
rpacdiunoro i TexuiuHoro 3axucTy iHgopmariii
Ha MiJIIPUEMCTBAX, B YCTAaHOBAaX i opranisanisix,
a TaKOK YMOB IPOBEJIEHHS POOIT 3 TEXHIYHOTO
3axuCTy iH(opMartii 11 BaacHuX oTped B 1ep-
JKaBHUX OpraHax, opraHax MiCLleBOro CaMOBpsI-
JlyBaHHs, opraHax ynpasiints 36poiinux Cui
Ta iHmuX BilicbkoBUX (HOPMYyBaHb, YTBOPEHHIX
BiAIIIOBiIHO 10 3aKOHY, IIPABOOXOPOHHUX Opra-
Hax), 3aCTOCOBYBATH a/IMiHiCTPaTUBHO-TOCIIO-
MApchbKi caHKI] (B TOMY YHCHi 3yHUHATH IO
ab0 CKacOBYBAaTH B YCTAHOBJEHOMY TOPSI/IKY:
€KCIIePTHI BUCHOBKH, BUAHI 3a pe3yJbTaTaM1
Nep>KaBHOI eKcrepTu3u y cdepi TEXHIYHOTO Ta
kpuntorpadivyHoro 3axucty iHdopmarii; cBi-
JIOITBa PO JOMYCK 10 eKcruryaraiii 3acobiB
KpunTorpadivHOro 3aXUCTy iHbOpMaIltii, Kput-
TorpadiyHuX aJrOPUTMIB, 3aC00iB, KOMILIEKCIB
Ta CUCTEM CIIEIiaJbHOTO 3B’SI3KY, SIKi IpU3Ha-
4YeHi /I 3aXUCTY JepKaBHUX iHMOpMaIiitHIX
pecypciB Ta iHdopMaltii, BuUMora 1oao 3axuc-
Ty $KOI BCTAHOBJIEHA 3aKOHOM, i KpunTorpa-
¢iuanx anropuTMiB; Aekyapaiii Ta artectaTh
BiAIOBIHOCTI KOMILJIEKCHUX CHCTEM 3aXUCTYy
indopmariii B iHdopMaIliitHO-TeleKOMYHiKa-
IIHUX CUCTEMaX Ta aKTH aTecTallil KOMILJIEKCIB
TEXHIYHOTO 3axKcTy iHopMmarii Ha 06'€KTax
indopmariitinoi pisapHOCTI y pas3i HeHazaHHS
Jo1ycKy (nocrtyiy) abo CTBOPEHHSI HepeIKol
JUISL TAaKOTO JIOIMYCKY (JIOCTYILy) YIIOBHOBaKe-
HUM [OCafoBUM ocobaM Jlep:KCIel3B’ 3Ky
JI0 TIPOBEJCHHS 3aXO/iB JAEepP’KaBHOIO KOHTP-
0J110 32 CTAHOM TEXHIYHOTO 3aXUCTy iH(opmartii
abo 3a HAasIBHOCTI MOpYyMIeHb y cdepi 3axucty
indopmarii, sxa 06pobasgeThesa B indopMaIiii-
HO-TEJIEKOMYHIKAI[ITHUX cucTeMax, SKIIO Iie
CTBOPIOE PeaibHy 3arpo3y abo IepeayMOBH 10
nopyIieHHs: KoHbigeHiiHocTi Ta/abo wiic-
HOCTi Ta ocTynHOCTi iHdopmaii), 3BepraTucs
JI0 CylIy B pa3i BUHUKHEHHS CIIOpiB 3 NUTaHb
oprauizalii creriajabHOTO 3BSI3Ky Ta 3aXUCTY
ingopmariii, kpuntorpaiyHOTO Ta TEXHIYHOTO
3aXUCTy Jlep’KaBHUX iHGoOpMalilHuX pecyp-
ciB Ta iHdopmMarliii, BUMOra Mmoo 3aXUCTy SKOI
BCTAHOBJIEHA 3AKOHOM, CIIOPiB y cepi enexTpo-
HHUX JIOBIpUMX ITOCJIYT, a TAKOX Y pa3i BUHUK-

HEHHA IHIINX CIOPIiB y MOPAIAKY, BCTaHOBJIE-
HOMY 3aKOHOM.

Y coepi enexkmponnux dogipuux nocuye
YIOBHOBAKCHMMU LIOJJ0 HU3KM IIUTaHb €
JlepskaBHa cirysba CIEIiabHOrO 3B'SI3Ky Ta
3axucry iHdopmarii Yxpainu, Axminictparis
Jlep:kaBHOT CITyKOM CIEIiabHOTO 3B'SI3KY Ta
3axucry iHdopmanii Yxpainn (Azaminicrpa-
uig /lepskcren3s’s3ky), MinicrepcTBo focTHIIil
Ykpainu. OHuM i3 3aBaHb y 3a3HaueHii cdepi
NepIIoro 3 HazBanux oprauis (/lepxaBHoi cryx-
6a cTieliaTbHOTO 3B’I3KY Ta 3aXUCTY iHbopMarii
Yxpaian) € yuactsb y opMyBaHHi Ta peasisarttii
JIeP’KaBHOI MOITUKYA Y cdepax eTeKTPOHHOTO
JOKYMeHT000ITy (B 4acTHHi 3aXuCTy iH(popMa-
1ii JepskaBHUX OpraHiB Ta OpraHiB MicleBOTO
CaMOBPSI/IyBaHHs ), €JeKTPOHHOI imeHTHdiKa-
1ii (3 BUKOPUCTAHHSIM €JIEKTPOHHUX JIOBipUUX
MIOCJIYT), eJIeKTPOHHUX JTOBipuux mocyr (y yac-
THHI BCTAHOBJIEHHSI BUMOT 3 Oe311eKH Ta 3aXUc-
Ty indopmartii mig yac HagaHHS Ta BAKOPUCTAH-
He €JIEKTPOHHUX JOBipYUX IIOCIYT, KOHTPOJIO
3a JIOTPUMAHHAM BUMOTI 3aKOHOZIAaBCTBA y cde-
pi eJeKTPOHHUX JAOBIipYMX IMOCIYT); Ccepen
00606’33Ki6 — BCTAHOBJIEHHSI BUMOT 3 (Ge31eKn Ta
3axucty indopmariii 10 kBanxidikoBaHUX Hazla-
BayiB €JEKTPOHHUX JOBIPUYMX IOCJYT Ta iXHIX
Bi/IOKpEMJIEHUX IIYHKTIB peecTpalii; KOHTPOJIb
3a JIOTPUMAHHAM BUMOTI 3aKOHOZIABCTBA y cde-
Pi €JIeKTPOHHUX JIOBiPUMX TIOCIYT; MPOBEJACHHS
IIJIAHOBUX Ta MO3AIIJIAHOBUX IepeBipok (KBaJi-
(ikoBaHUX Ha/MABaYiB €JEKTPOHHUX JOBIPUUX
IIOCJIYT, IXHiX BiZIOKpEeMJIEHUX ITYHKTiB peecTpa-
1ii, 3aCBiAYyBAJIBHOIO LEHTPY, LEHTPAILHOTO
3aCBiUyBaJIbHOIO OpraHy I[0J0 JAOTPUMaH-
HS BHUMOI 3aKOHOJaBcTBa y cdepi esexTpo-
HHUX JIOBiPUMX ITOCJIYT) i3 3aKPilJIEHHSIM 1pasa
3BepPTaTUCA /10 CYAy B pa3i BAHUKHEHHs CIIOPiB
y cdepi eeKTPOHHMUX AOBiPUUX TTOCIYT.

3a Anminicrpamiero  [lep:kciien3s’sizky,
cepe/l OCHOBHUX 3aBJIaHb SIKOI — y4acTb y (hopMy-
BaHHI Ta peasizaiii 1ep:kaBHOI MOTITHKA ¥ cde-
pax eJIEKTPOHHOIO JOKYMeHTO00iry (B 4acTuHi
3axucty indopmarii gepkaBHUX OpraHiB Ta
OpraHiB MiCIIEBOTO CaMOBPS/IyBaHH: ), €JIEKTPO-
HHOI ifeHTudikaiii (3 BUKOPUCTAHHIM eJleK-
TPOHHUX JIOBiPYMX MOCJIYT ), EJIEKTPOHHUX JIOBi-
puux nocayr (y 4acTHHI BCTAaHOBJIEHHS BHMOT
3 6e3meku Ta 3axuCTy iH(OpMAILi ITi/] Yac HajiaH-
Hs Ta BUKODUCTAHHSI eJIEKTPOHHUX JAOBipuUX
MIOCJIYT, KOHTPOJIO 3a AOTPUMAHHAM BUMOT
3aKOHOJIABCTBA y cepi eJIeKTPOHHUX JOBipUnX
MOCJIYT), TAKOXK 3aKpilyieH0 HU3KY BiImoOBil-
HUX MOBHOB&)KEHD, a caMe IIO0/0: 3/iHCHEHHS
JIEPyKaBHOIO KOHTPOJLIO 33 JOTPUMaHHAM BUMOT
3aKOHO/IABCTBA y cepi eJIeKTPOHHUX JOBipUNX
HOCJIYT; BCTAHOBJIEHHSI BMMOT MIOAO OGe3IeKu
Ta 3axucty iHdopmanii 11 kBasihikoBaHUX
Ha/laBayiB eJIeKTPOHHUX JJOBIPYUX IIOCJIYT Ta iX
BiZIOKpEMJICHUX ITYHKTIB peecTpalliii; IpoBeeH-
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HA IJTAaHOBUX Ta M03AIJIAHOBUX ITePeBipOK KBa-
nihikoBaHUX HAZIABAUiB €JIEKTPOHHUX JIOBIPUNX
MOCJIYT, iX BiJJOKPEMJIEHUX IIyHKTIiB peecTpa-
i, 3aCBil4yBaJbHOTO IEHTPY, LEHTPAIHLHOIO
3aCBiIYyBaJIbHOTO OpraHy LIOJA0 AOTPUMaHHA
BMMOT 3aKOHOJIaBCTBA y cepi esekTpoHHUX
JIOBipYMX MOCJIYT; BUMOTU NPUNINHEHHS BUSB-
JICHUX IIOPYULICHD, a TAKOK 3BEPHEHHS 10 CYAY
B pa3i BUHUKHEHHs CIOPiB y cdepi enexTpo-
HHHUX JIOBipYMX TIOCTIYT.

3a MiHnicTepcTBOM 10CTHUII, sIKe JIi€ Bimmo-
BiJIHO /10 3aTBep/KeHOro mnocranoBol Kabi-
Hety MinictpiB Ykpaiau Bix 2 mumaa 2014 p.
Ne 228 Tlonoxenns [16], cepex iHmoro, 3akpi-
IUIEHO BIJAIOBIAHI 3aBJaHHA: CTBOPEHHA YMOB
st QyHKIIOHYBaHHSA cy6'€KTIB IPaBOBUX Bil-
HOCUH y cdepi eJeKTPOHHUX JOBiPYUX TOCIYT
(i, BignoBimHO, HAJAHHS aJAMiHICTPATUBHOI
HOCJIYTU TIJISIXOM BHECEHHsI I0PHANYHUX OCi6
ta GisuuHux ocié — MiAIPUEMIIIB, SKi MAalOTh
HaMip HaJaBaTU €JIEKTPOHHI JI0BipYi IOCJIYTH,
1o JloBipyoro cnmcky, BU3HAUY€HOTO 3aKOHOM
Yxpainu «[Ipo enexrponHni poBipui mnociy-
I'M»), 3/1ilICHEHHS [IePXKaBHOTO PETYJIIOBaHHS 3
TIATaHb eJeKTPOHHOI ileHTHIdiKaIlii 3 BUKopuc-
TAHHSM €JIEKTPOHHUX JIOBIPYMX MOCIYT, 3a0e3-
MevyeHHs 3iliCHEeHHS BiANOBIZHO 10 3aKOHO-
JTaBCTBA TEXHIYHOTO PETYJIOBAHHA Y TMiHl cdepi.
Ha BukonanHs 3a3HaueHux 3aBaaHb MinicTep-
CTBO I0CTULIT HajileHe BIAIOBIHUMY NOBHOBA~
dCeHHAMU, A CaMe: BOHO TIOTOJIKYE PO3pObIIeHi
HaJaBauyaMM €JIEKTPOHHUX [JOBipYMX IOCJIYT
nmopsiiku  cuHxpoHizamnii yvacy i3 Bcecsithim
xoopauHoBaHUM yacoM (UTC), a takox mia-
HU TPUIIMHEHHS [isIbHOCTI KBasidhikoBaHMX
HaJlaBayiB eJIeKTPOHHUX JIOBiPUUX IIOCIYT; IPU-
iiMae Ta 30epira€ JOKyMeHTOBaHy iH(bOpMa-
nito, chopmoBani ceprudikatu (y TomMy 4mci
rocusieHi, KBasriikoBaHi) BiIKPUTUX KJIIOUiB,
PEECTPU YMHHUX, OJIOKOBAHMX Ta CKACOBAHUX
ceprudikaTiB BiIKDUTUX KJIIOYIB y pasi mpu-
MUHEHH JisIbHOCTI KBastipikoBaHOTO Ha/maBa-
ya eJICKTPOHHUX JOBipYMX IIOCJIYT; PO3IJISALAE
nponosuiii  (3ayBakeHHs1) CcyO'€KTiB BiIHO-
cuH y cdepi eJeKTPOHHUX AO0BiPYMX IOCIYT
O/I0 YJAOCKOHAJIEHHS JIePKABHOIO PeryJio-
BaHHA c(hepy eJeKTPOHHUX JOBiPYMX IIOCJYT;
Hagae cyb’ekram BimHOcuH y cdepi esmekTpo-
HHUX [IOBIpYUX IIOCJIYT KOHCYJbTAIlI] 3 IUTaHb,
MOB’sI3aHUX i3 HAMAHHSIM €JIEKTPOHHUX JIOBi-
puuX 1ociyr; iHhopMye KOHTPOJIOIOUYHI OpraH
npo OOCTABMHU, SIKi IIEPENIKOHKAIOTH isliib-
HOCTI LIEHTPaJIbHOTO 3aCBiYyBalbHOIO OPramy;
IIPOBOJIUTD OIIiHKY CTaHy PO3BUTKY chepH eseK-
TPOHHUX [JOBipYMX IIOCJIYI 3a pe3yJbTaTaMu
[IPOBe/IeHHsT aHasi3y iHdopmarii 1mpo isib-
HiCTb HaJlaBayiB eJIeKTPOHHUX J0BiPUNX MOCIYT
Ta 3aCBiAYYBAJIBHOIO IIEHTPY; 3abe3leuye B3a-
€MHE BUM3HAHHSI YKPAiHCbKUX Ta iHO3EMHUX
ceptudikaTiB BiIKPUTUX KJIOYIB Ta €JIEKTPO-
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HHUX IANNCIB, [0 BUKOPUCTOBYIOTHCS IIiJ] Yac
HaJlaHHSI IOPUAMYHO 3HAYYIIUX eJeKTPOHHUX
MOCJIYT; 3MIMICHIOE iHIITi TTOBHOBAaXXEHHS y cde-
pax eJeKTPOHHUX JOBiPpYMX IIOCJIYT Ta €JIEKTPO-
HHOI inenTudikanii, BU3HaueHi 3aKOHOM.

3a yMOBH IIOPYIIEHHSI BUMOT CHElliaJbHOTO
3aKOHY, IIIO PETYJIOE Bi[HOCMHM Ha NEBHOMY
PUHKY i 3aKpillJIIOE TOBHOBA)KEHHS YIIOBHOBA-
JKEHOTO/KOHTPOJIIOIOUOTO B TMiHl cepi oprany,
BKJIIOYHO i3 3aCTOCYBaHHAM aJMiHiCTpaTUB-
HO-TOCIIOJIJaDCbKUX CAHKIIN, 3aCTOCOBYETHCS
a/IMiHICTPATUBHO-CY/IOBUH TIOPS/IOK  PO3TJIA-
Ny KOHQJIKTY/CrOpy, a B NEBHUX, BU3Haue-
HUX 3aKOHOM BHII3/IKaX — CYZOBUH (30KpeMa,
BUKJIIOYHO 32 PIllIEHHSIM CY/Iy MOXKe OyTH 3yIIH-
HeHe IOBHICTI0 ab0 YacTKOBO BUPOOHUIITBO
(Burorossienns) abo peaizaiisg MPOAYKILi,
BUKOHAHHS POOIT, HAAHHSI TOCTYT Cy6 €KTaMu
rocriogapoBanHs [9, 4. 5 cr. 4]). 3acrocysan-
HSl YIOBHOB)KEHUM OPTAHOM IepeibaueHnx
3aKOHOM CaHKI[H abo HOTo 3BEpPHEHHS 10 CYILy
OO iX 3aCTOCYBaHHA 3a MOPYIIEHHA BCTAHOB-
JIEHUX 3aKOHOM BHMMOT BiZIOyBa€Tbcs 371€6iib-
IIOTO He3aJIeKHO BiJl HassBHOCTI 3asBU CTOPO-
HY, 110 3a3HajIa BTpaT BiJi TAKOrO IOPYLICHHA.
IniniaTuBa 110710 BUSABJIEHHS MOPYIIEHHS Ta
3aCTOCYBAaHHS JI0 TIOPYIIHMKA BCTAaHOBJIEHUX
CaHKIill MoO)ke HajesKaTH YIIOBHOBaKEHOMY/
KOHTPOJIIOI0YOMY OpraHy abo y4acHUKY Bifro-
BIZIHUX BiZIHOCHWH, IIpaBa Ta 3aKOHHI iHTepecu
stkOTO GYJI0 OPYyIIeHo. PileHHs 1o/10 3actocy-
BaHHS TaKMM OPTaHOM Tiepe0ayeHnX 3aKOHOM
CaHKIlifl MOKe OYTH OCKap:KeHO 3aiHTepecoBa-
HOI 0c00010 (3a3BUYail OPYITHUKOM, 10 SKOTO
Taki caHKIlii MalOTh 32CTOCOBYBATHUCS) IO CYY
AIMiHICTPATUBHOI IOPUCAMKILIT.

Y cdepi enekTpoHHOI KOMepIi MOXKYTb
TPAILJISATUCS TOPYUIEHHS, TI0B 43aHi 3 BUKOPHC-
TaHHSM TeJIeKOMYHIKaIlilHUX i eJeKTPOHHUX
JIOBipYMX I10CJIYT, BUABJICHHA AKUX 3 BiAIIOBin-
HUM pearyBaHHSM IIOKJa/leHO Ha BUIIe3rajaHi
opraan. Kpim Toro, s i€l cepn xapakTepHe
TIOPYIIEeHHS IIPaB CIOKUBAUiB, SKi uepe3 IHTep-
HeT-Mara3uHu Ta/abo ToprosenbHi [HTepHeT-
niatopMu MpuAGABAIOTh Pi3HOMAHITHI TOBa-
pU, 3aMOBJISAIOTH POOOTHU Ta MOCIYTH. 3 MUTaHb
PO3paxyHKiB i3 BUKOPUCTAaHHAM LHU(POBUX
TeXHOJIOTIH (110 ToTpe6Gy€e OKPEMOro JOCJIi-
JUKEHHS ) Ji€ TOPSNOK, BUSHAUEHUH 3aKOHAMU
Ykpainu «IIpo mmatixkai cuctemu Ta nepekas
KOmTiB B YkpaiHi», «IIpo dinancosi mocayrn
Ta Jiep)kKaBHE PETYJIOBAaHHS PUHKIB (iHaHCO-
BUX IIOCJIYT», iHITMMU 3aKOHAMM Ta HOPMaTHUB-
HO-TIPAaBOBUMU akTamu HartioHaibHOro GaHKy
Ykpainu [12, cr. 13], a moxo ToBapis, pooir,
inmmx (uixk dinancosi) nocayr — 3akon «IIpo
3aXKCT TIPaB CIoXkuBaviB»> [13], mo nepeabave-
HO cT. 8 3akony «IIpo eseKTpoHHY KOMepILito»
[12]. BigmoBixmHo, ymoBHOBa)KeHUM OpPraHOM
IIO/I0 3aXUCTY MPaB CIIOKUBaviB € /leprkcrmoskms-
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3axuct — [lepkaBHa caykba YKpaiHu 3 MuTaHb
6€e3IeYHOCTi XapUOBMX MPOAYKTIB Ta 3aXUCTY
CIIOKMBaYiB, 110 i€ Ha IIi/IcCTaBi BiIIIOBiIHOIO
Ilonoxenns [17]. Oxnax pakTuyHe TiATOPSIA-
KyBaHHsI 11i€i cayxk6u MiHicTepcTBy arpapHoi
MOJIITUKK Ta TPozoBosibcTBa (Minarpornori-
Ha 3aXMCT IIpaB CIIOKMBAYiB IIPOLYKTIB Xap-
uyBannd. Ak 3aznavae O. Turamup [4], 1eii
opran OyB yTBOPEHUIT B Pe3yJbTaTi HEBAAJIOTO
pebOpMyBaHHSI OpPraHiB JI€P;KABHOTO HATJIsi-
Iy 3a 3aXUCTOM IIPaB CIOKUBauiB i CTBOpeHHsI
fforo Ha 6asi KiIBKOX CTPYKTYp, B pe3yJbTa-
Ti 4oro GakTHIHO OYyJI0 PO3IMHTO MEXaHi3MU
KOHTPOJIIO HaJl HECYMJIIHHUM Gi3HECOM uepe3
BiZICYTHICTD ¥ i€l Cay:KOM peaqbHUil MOKJIHU-
BocTell (BKJIIOYHO 3 TIOBHOBA)KCHHSMU, HasIB-
HIiCTIO BiiTOBiiHNX (haxiBIIiB, [0 3HAIOTHCS i HA
indopMariiiiHo-KOMyHIKallilHUX TEeXHOJOTisX,
i Ha pi3HOMaHITHMUX TPylaxX TOBapiB, TOPriBJA
SIKUMU 3/1iIICHIOETBCS uepe3 Mepeski [HTepHerT,
Mas10eeKTUBHOIO ITPOIEYPOIO 3aCTOCYBAaHHS
CaHKIIil, crabkuM GiHaHCyBaHHSIM 3a3Haye-
Horo oprany). Ha cksazinicTs Ta m0oBroTpuna-
JIICTh MEXaHi3My PO3IVISALY CKapr CIOKNBadiB
3a3HAYEHNM OPTaHOM Ta CJIabKy e(peKTUBHICTh
CyZIOBOTO 3aXUCTy HaroJonryerbcsi B Konrer-
11ii repskaBHOI MOMTHKN ¥ cepi 3aXucTy mpaB
cnoxkuBauiB Ha nepioan go 2020 poky [18] (Ha
JlepP>KaBHOMY PiBHi He CTBOPEHO CHUCTEMY pea-
Ji3arii eBpoIeichKOT0 TMPUHIINAIY TIPe3yMITIi
HEBUHHOCTI CIIO’KMBaya, JOCTYIIHY Ta IIPO30PY
CUCTeMY JIOCYZOBOTO PO3IJISIY CKapr i peary-
BAaHHS HA Pe3yJIbTaTH HE3JNEKHUX CIIOKUBUNX
nocaigxkenn). Ilepenbaveni sazHavenoio Kow-
IEMNIio sk HeoOXiaHi 3axoau (CTBOPEHHST yMOB
17151 ebeKTUBHOTO, IOCTYITHOTO i OTIepaTHBHOTO
JIOCY/I0BOTO/a/IbTePHATUBHOTO BpeTyJIIOBaHHS
CIIOKMBYUX CIIOPiB; 3a0€3II€YEHHS CIPOIIEHOT
MPOLIELyPU CYJOBOTO PO3IJIALY TaKUX CIIOPiB;
MOJKJIUBICTH TTO/IaHHS KOJEKTUBHUX,/TPYIIOBUX
CIIOPIB CIIOJKWBAYiB Ta iH.) peasi3yloThCs I0BO-
i moBisbHO. OT3Ke, BIUTMB Ha MOPYIITHUKIB ITpaB
cnoxuBauiB y cdepi e-TopriBii € manoedek-
TUBHUM 4Yepe3 BiJICYyTHICTb I€EBOrO MeXaHi3My,
KU 1aB OM MOMKJIMBICTH CIIOKUBAYEBi CaMoO-
CTIIIHO BifCcTOIOBATU CBOI MpaBa abo 3BepTaTH-
cs 110 JIOTIOMOTY JI0 YIIOBHOBa)KEHUX OpPTaHiB.
3axuCT MpaB CIOXUBAYiB B YKpaiHi e He cTaB
npiopuTeToM I JIepsKaBy, IHONPHU IPOroJo-
mrennst [18] BaskamMBoOCTI 1Mi€i MpobiemMu, ajsKe
CIIOKMBAYaMH € BCi rpoMa/isany, a 6isHec-Bupo6-
HUKaMU Ta IocepeiHMKaMuU — JIIle iX yacTUHa,
npubyTOK sIKOT 32a0€3MeUyIoTh CIIOKUBAY.
OcobiuBOCTI  3aXMCTy TpaB  CIIOKKMBa-
yiB y chepi IHE nos’sszani 3i cnenndikoio
e-TopriBii (3acTocyBaHHsAM iHbOpMAaIliitHO-
KOMYHIKallilfHIX TEeXHOJIOTii), 110, CBOEIO dep-
rO10, 3yMOBJIIOE i BiITIOBi/IHI BUMOTH: a) HagB-
HiCTb YIIOBHOBQ)KEHUX OPTaHiB, 1[0 OIKYIOThCS

MIeBHUMU MUTAHHSMH 3aCTOCYBAaHHS TaKUX TeX-
HOJIOTiH, Ta HasIBHICTb Yy HUX TIPaBa 3aCTOCOBY-
BaTU /10 NMOPYIIHUKIB y BU3HAYEHUX 3aKOHOM
BUIIa/IKAX AIMiHICTPATUBHO-TOCIIOAAPCHKL
caHkiii); 6) 06OB’SIBKOBICTb ZOCYIOBOrO PO3-
sy KoH(IKTY/CIIopy, SIKIIO BiH IPSMO 4u
OTIOCEPEAIKOBAHO TIOB SI3aHNH 3 BUKOPHCTAHHIM
TaKUX TEXHOJOTIH; B) MOKJIUBICTh OCKAPKEHHS
pillleHb YIOBHOBA)KEHUX OPTaHiB /10 BUIECTO-
SIIOTO OPTaHy 4 JI0 CyIy; T) TPaBO YIOBHO-
BaKEHUX OPTraHiB 0e3M0CEPEeHbO 3BEPTATUCS
JI0 Cyy y pasi BiIMOBUM NOPYNIHMKAa BUKOHA-
TH TIPUIIUC TAKOTO OPTraHy IMO/A0 IIPUTTMHEH-
Hs MOPYIIEHHS YU CIIATU CaHKIIN, a TaKOX y
BUMAJIKAX, KOJU 3aKOH Iepenadac BUKIIOYHO
CyIOBUH TOPSIIOK 3aCTOCYBAaHHS OKPeMHUX iX
BU/iB (30KpeMa, I0JI0 MIPUITUHEHHS TOBHICTIO
4U YACTKOBO BHPOOHUIITBA (BUTOTOBJIEHHS)
abo peasizailii MpoayKiii, BUKOHAHHS POOIT,
HaJIaHHS [TOCJAYT Cy0O'€KTaMK TOCIIOIAPIOBAHHS
[15,4.5 ct. 4]. Pa3om i3 Tum 3aBpanus nugposi-
3arlii eKOHOMIUHOI Ta iHMuUX cdep CyCcHiJabHOTO
6ytTs [19] cupuiiMaeTbes JepsKaBHUMU Opra-
HaMU Ta CyG’€KTaMU TOCTIOIAPIOBAHHSI OJ[HO-
GOKO: TOJIOBHE — «I[U(PPOBI3yBaTUC», & CIIOKHU-
Baui — 3 pi3HUMU TUPDPOBUMU MOKIMBOCTIMU
(B TOMY "mCi 3 iX GpakoM abo MOBHOIO BiCYT-
HICTIO y 3HAYHOI YaCTHHH I'POMA/ISIH) — MUTaH-
HSI IPYTOPSIZIHE, TIPO sIKe MOJKHA i 326y TH, Tonpu
HAsBHICTb BiJIOBiZIHNX NOJIOXKeHDb B akTax €C
Ta 3akpimeHoro B 3akoHi [20] 3aBpanns agam-
TyBaTU BiTUM3HSHE 3aKOHOJABCTBO IO IIpaBa
€sporneiicpkoro Coroay.

3arajioM CIpaBa BUIJISIJIAE€ TaK: 3 IEPIIO-
ro mnorugmy 3rajana crenudika posrisLy
KOH(JIIKTIB/CrIOpiB HiOM BiAIIOBiZAE NpakTH-
mi B €C Ta 1oJOKEHHSAM BifIIOBIIHUX aKTiB,
pore iX iMIJIeMeHTallid B YKpaiHCbKe 3aKo-
HOZIABCTBO HETOCJII0OBHA 3 TOYKU 30py 3abe3-
neyeHHs1 eheKTUBHOCTI 3aXMCTy TPAB CIIOXKU-
BauiB y cdepi eseKTpoHHOT KOMepILii, po 1o,
30KpeMa, CBiYNTDH aHaji3 BiANOBIIHUX I10JIO-
skenb Jlupextusu 2000/31/€C €sporieiicbko-
ro napjamenty Ta Pamu «lIpo npeski mpasosi
acriekT iHdopMaliiHUX TOCJIYT, 30KpeMa,
€JIEKTPOHHOI KOMepLii, Ha BHYTPIlIHbOMY PUH-
Ky» («/lMpeKkTrBa Ipo eJeKTPOHHY KOMEPITiIos )
Bix 8 wepsu:a 2000 poky [21]. Ila [AupexTtusa,
30KpeMa, repenbayae BUPIIIEHHS CIIOPIB 11032
Mexxamu cyay (ZocynoBuil mopsmok) — ct. 17,
CynoBUH TOPANOK — CT. 18, BXUTTA edeKTuB-
HUX Ta NPONOPIIHHUX 710 3/ilICHEHOTO TOpY-
[IEHHSI CAHKILiH, 1110 MAOTh Oy TH 3alIPOBA/KEH]
B HallioHaJbHe 3aKOHOZABCTBO JIA peasisaiiii
nosioxkenb 1iei gupextusu (c1. 20); Heobxio-
HICMb CMEOPEeHHS 0epHCABor KOHMAKMHUX
nynKmie, 0oCMynHux npunaumui 3a 0ono-
M02010 enekmponnux 3aco6ie, 3 aKux odep-
HCYeaui nocayez ma noCMa4anvHUKU NoCaye
MOJMCYMb: a) OTPUMATH 3arayibhy indopmariiio
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SIK TIPO KOHTPAKTHI TpaBa Ta 0OOB’SI3KH, TaK i
PO MeXaHi3MM IOJAaHHS CKapr Ta BiJIIKOLY-
BaHHs1 30UTKIB Y BUNQJIKY CIIOPiB, BKJIKOYAKOUU
NPaKTUYHI ACIIEKTU, 3ajydeHi IIPY BUKOPUC-
TaHHi TaKUX MeXaHi3MiB; b) oTpumaru merann-
Hy indopMmarilo 1po opraHu, 06’€IHAHHS YU
oprasisanii, 3 gKUX BOHM MOXYTb OTpUMATHU
nojiatbiry indopMartiio yn MpakTUYHY JJ0TTOMO-
T'Y; 3A0X0UEHHSI IEPKABOIO TPUIHATTS KOLEKCIiB
MOBE/[IHKM B 3a3HaueHUX cdepax TOProBesb-
HUMH, TpodeciiHUMU Ta CIOKUBAIbKUMU
o0’eHaHHAMYU YU OpTraHizalligsMu (3a ydacTio
opraHisalliii, ki IpeACTaBISAIOTh iIHTEPECH CII0-
JKUBAUiB) 3 METOIO HAJIEXKHOTO 3aIIPOBA/PKEHHS
TIOJTOKeHb ITi€l upexTuBu (cT. 16).

[Tpobmema iMIIEMeHTallii TOM0KEHD aKTiB
€C (mocuTh YMCIEHHUX) MIOMO KJIIOYOBUX
nutanb 1UGPOBOI €KOHOMIKM (B TOMY YHCJIi
3 nMuTaHb TejJeKoMmyHikaiii [21]) 3anumaerbes
HEeBUPIillIeHO10, IIPO 1[0 CBiAYaTh i BiANOBiAHI
akTh Ypsaay [22] ta ynmoBHOBa)KeHUX OpraHiB
[23], a Takox peaxIlis HA HUX CaMOPETYJIiBHUX
opraizariit [24], reski 3 AKUX MIPar€HyTh BIPO-
BazuTu 3rajgadi B Jupextusi «IIpo emexTpo-
HHY KoMepIiito» IIpaBuia eTuku B 1OB’S3aHUX
3 UdPOBOIO EKOHOMIKOIO chepax [25].

BucHoBKH

[lizcymyBaTu 1€ KOPOTKE JOCJi/KEHHS
MO’KHA TaKUM YHHOM.

Kpim 3zaranpHux 3acajy BperyJoBaHHS
KOH(MJIKTIB Ta PO3TIALY CIOPiB, IO AIOTH 32
TpaauiiitHoi ekoHOMikH, y cdepi ILE Ta ernex-
TPOHHOTO Oi3Hecy OCOOGJIMBICTIO € 3a3BUYall
JIOCYJIOBUI  PO3IJISiJL CIIOPIB, 1110 TIOB’SI3aHO
3 BHUKOPHUCTAHHSAM cleluiYHuX pecypciB —
iHpopMaIitHO-KOMYHIKalifHIX TEXHOJOTIN i,
BiIMTOBITHO, TTOTPEBOIO YUACTI B PO3TIISII CIIOPY
ocobu,/oci6/opraty, 1o € daxisusgmu (MaTh
(axiBuiB) y BignosiaHill cepi Ta/abo omiky-
I0ThCSL  BiAMOBiIHOIO ceporo; HeOOXiAHICTh
3abe3rieyeHHsT [U(POBUX TIPaB CIIOKUBAYIB 3
OTJISIy HAa HAgBHY B Hamiil Kpaini nudpoy
HEepiBHICTD; CKJIa/ZHa CACTeMa YTIOBHOBaKEHNUX
OprafiB, 4acTMHA 3 SKNX — MasoedeKTUBHi
(0co6mmBO  Jl€pKCIIOKUB3aXUCT), 1 CKIagHe
HOPMATHBHO-IIPABOBE PEryJItOBaHHs, Po3iOpa-
THUCS B SIKOMY JIOBOJIi CKJIaMHO TIpodeciiinomy
IOPUCTY, He TOBOPSYM IPO IepeciyHux CIIo-
JKMBayiB; c1a60 OpPiEHTOBaHUI Ha CIIOKMBAYiB
CyOBUH 3aXWCT IXHiX Mpas.

Ortxe, foci akTyaJpHUMHU | TakuUMH, IO
noTpeOyTh SKHAWIIBUAIIONO BUPILICHHS Ha
3aKOHOJIABUOMY PiBHI, 3ajIMIIAIOTHCS Tependa-
vyeni Konrenitieio gepxasuoi nomituku y cepi
3aXMCTy TIpaB croxuBadiB [18] sAx HeoOXiaHi
TaKi 3aX0/M: CTBOPEHHS YMOB /I e(dEeKTUB-
HOTO J/I0Cy/IOBOTO (QJIbTEPHATUBHOTO) BPETY-
JIOBAHHSL CIOKUBUYKMX CIOPIiB; 3a0e3leueHHs
CIIPOIIEHOI IIPOLEAYPU CYLOBOLO PO3IJIALY

80

CIIOXKUBYUX CIIOPiB, 3MiHM CYJOBUX IIiXOXiB
I1i/1 Yac PO3IJISANY CIIOKUBUYKX [1030BiB Y YaCTUHI
HaJaHHd J0Ka3iB, BiAUIKOAYBaHHS MOpaJIbHOI
IIKOJY, PO3IVIAJLY CIpPaB LI0J0 HEBU3HAYCHO-
ro Kojia 0cib 3 METOH CTBOPEHHSI CIPaBelJIN-
BOTO, JIOCTYIIHOTO, OIIePaTUBHOTO JOCY/I0BOTO
MOPSAJKY BPETYJIIOBAHHSA CIIOKUBYMX CIIOPiB, a
I[O/I0 MTPAKTUYHOTO CKJIAJHUKA — 3a0e3IeueH-
HJA MOKJIMBOCTI [JIg IIepeCciYHuX CIIOXKUBaYiB
CKOPHCTATUCST TPAMOTHOIO Ta GE3KOIITOBHOIO
KoHCyJibTallielo ¢axisiiB y cdepi nudpoBoi
€KOHOMIKHU TIo/[0 peasizaiii cBoix 1mudpoBux
IpaB i BUKOHAHHS YIIOBHOBA)KCHMMU OpraHa-
MU BiANOBiAHMX 00OB’sA3KiB (Ha 3pa3oK 3raja-
nux y ct. 16 upextusu €C «IIpo enexrponny
KOMEpILil0» KOHTAKTHUX IYHKTiB). OmHuM i3
HaiibiNbII ONTUMAJIBHUX BapiaHTIiB BUpIilIEH-
HA i€l mpobieMu crajo 6 3akpilieHHs YiT-
KUX 1 3pO3yMINUX /1A CHOXUBAYIiB IOTOXEHDb
mogao ckiany BigHocun ILE (3 Busnauenusm
[IPaBOBOTO cTaTycy ii cy0’eKTiB, NpPaBOBOTO
PEXUMY BHKOPUCTOBYBaHUX 00’€KTiB/pecyp-
ciB, BKJIIOYHO 3 |HTepHeT-MarasmuHaMu Ta TOp-
rosesabHUME [HTEpHET-TIaThOpMaMu, 3aco6iB
peryJIloBaHHA, MEXaHi3MiB 3aXUCTy IIpaB CIIO-
JKMBayiB, BKJIIOYAIOUN ¥ MOPSIIOK BPeryJIIoBaH-
Hs KOH(ITIKTIB / PO3TJISAMY cropiB y 1iit cdepi,
a TAKOXK 3aCO0GIB CITPUSTHHSI CIIOJKMBAYAM TITOJI0
peautizartii IXHiX 1paB, BKJIIOYHO 3 ITU(DPOBUMN)
B KoAMGiKOBaHOMY aKTi 3aKOHOJABCTBA, SKUM
moske Oyt Komeke mudposoi exoHomiku. 1le
cripusiio 6 eeKTHUBHOCTI He JIUIIE MPABOBOTO
peryJioBaHHs, a i IIPaBO3acTOCYBaHHS 3aBJIf-
KU 30iJIbIIEHHI0 MOXKJIMBOCTI JJIs [IEPECiYHUX
CIOXKMBAYiB-TPOMA/ISAH — KJIIOYOBUX (Diryp rpo-
Ma/ISTHCBKOTO CYCIIJIbCTBA — peasisaliii cBOiX
IIpaB, KiIbKiCTh SIKUX 3pOCia 32 PaXyHOK IHd-
POBUX ITPaB, HEOOXIAHUX Yy cepi e-TOPTiBJIi.
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07.12.2018 Tomosi HKP3I mono namanus mporo-
3uLliil 10 npoexty 3miH 0 Ilosoxkenns npo skicTb
tesnekoMyHikaniiiaux mocayr. URL: https://inau.ua/
document/lyst-no-215-vid-07122018-golovi-nkrzi-
shchodo-nadannya-propozyciy-do-proektu-zmin-do
(mata 3Beprenns: 12.05.2019).

27.Kogexc (IIpaBuna) mnpodeciitnoi eruxu
y KOHKypeHIii y cdepi HagaHHS TOCAYT TOCTY-
ny no Inrepuery. URL: https://drive.google.com/
drive/folders/1vKpkBrnBkwdn
Vs-viCXixJooGulDOrK2 (mata 3BepHEHHL:
08.04.2019).
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Cmamps nocesuena npobiemam ypezyruposanis KonGIuKmos,/cnopos 6 ciepe uu@posoi 3Kono-
MUKU, QYHKUUOHUPOBAHUE KOMOPOL 00ecneuusaemcs: UHGOPMAUUOHHO-KOMMYHUKAUUOHHIMU TEXHO-
JO2UAMU, KOMOPbLe NPeVOCMABAAIOM WUPOKUE BOSMONICHOCIU €€ YUACTIHUKAM N0 YOOBLIeMBOPEHUIO CBOUX
X03AUCMBEHHBIX UNU NOMPEOUMENLCKUX HYNCO, OOHAKO MOZYM UCNONBI0BAMBCS C HENPABOMEPHOL UCTVIO.
Ha ocnosanuu ananusa deiicmsyiowezo 3axonodamensvcmea Yxkpauiol, meopemuueckux pabom u mamepu-
A106 NPAKMUKU BbLABISIOMCS 0COOEHHOCTNU OMHOWEHUI 6 Chepe UUPPOBOT IKOHOMUKU C MOUKIU 3PEHUS UX
COCMAasa, HOPMAMUBHO-NPABOBOZO PEZYIUPOBAHUSL, MEXAHUIMOSE BbISABNEHUS HAPYUEHUT U NPUMEHEHUS K
HAPYWUMESIM COOMEEMCMEYIOULUX CAHKUUIL, GbISBAIOMCS NPOCIEMbL NPABOBOZO PE2YIUPOBANIUSL, BKIIOUASL
neagpexmueHyIo umniemenmauuio noroxcenui oupexmuso. EC «O6 anexmponnoil kommepuyuus no auume
npas nompebumeneil, a Mmaxxce NPeoNazaemcs. 3aKPenumy 0CHOBHbIE MEXAHUSMbL 3AUUMbL NPAE NOMpediL-
meueii 6 chepe UUPPOBOLL IKOHOMUKU U SLEKMPOHH020 OU3HECA 8 00HOM KOOUDUUUPOBAHHOM aKme, KOmOo-
poim mosicem 6vimsb Kodexc uugposoil sxonomuxu.

Kimouebie cioBa: 1ndpoBast 9KOHOMIKA, TEKTPOHHBIN GH3Hec, NHPOPMAIIOHHO-KOMMY HIKAI[HOHHBIE
TEXHOJIOTUH; HIEKTPOHHAS TOPTOBJIST; KOHMIMKTHI/CIIOPbI; 3AIUTA [PaB OTpeOuTeel.

The article is devoted to issues of conflict / disputes resolution in the sphere of digital economy, func-
tioning of which is provided by information and communication technologies that provide wide opportunities
for its participants to satisfy their economic or consumer needs, but may be used with unlawful purpose.
On the basis of the analysis of the current legislation of Ukraine, theoretical works and materials of practice,
Jeatures of the relations in the sphere of digital economy from the point of view of their composition, legal
regulation, mechanisms of detection of violations and application to violators of the corresponding sanctions,
the procedure for settling conflicts / disputes are revealed; problems of legal regulation are revealed, including
ineffective implementation of the provisions of the EU Directive “On e-commerce”, and also it is proposed to
consolidate the basic mechanisms of protection of the rights of the participants of these relations, especially
consumers as the most vulnerable category of participants in relations in the sphere of digital economy and
e-business, in one codified act , which may be the Code of the Digital Economy.

Key words: digital economy, electronic business, information and communication technologies; e-com-
merce; conflicts/disputes; protection of consumer rights.
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Kano. 10puo. Hayx,

douenm xaghedpu 20cno0apcvkoz0 NPasa i npouecy

Haujonanvnozo ynisepcumemy «Odecvia 1opuduuna axademiss

HOKRA3N I JOKA3YBAHHA
BTIOCIIOAAPCBROMY ITPOLIECI:

HOBITHA IIPARTHKA

KACAIIIITHOT'O TOCIIOJIAPCBKOTO CYAY

Cmammsi npucesuena ananisy Hosen uunnozo Focnodapcvkozo npouecyanvrozo xodexcy Ykpainu uo0o
doxasyeanns ma doxasie uepes dociioncenns npaxmuxu Kacauiinozo 2ocnodapcvkozo cydy y cxaadi Bep-
x061020 Cydy. Y cmammi po3ensoaiomvcs HOBIMHI NONONCEHHS 20CNO0APCHKO20 NPOYUecy wodo 0606’a3Ky
doxasysanis, nidcmae 36invienis 6i0 0OKaA3yeanis, 03nax 00Kasie ma nopsaoxy ix eumpebysanis 20cno-
dapcorum cydom. Taxoxe npudineno ysazy 0cobIUBOCMAM NOKAZAHD CEIOKIB, BUCHOBKIE EKCNEPMI6, GUSHAUCHO
MONCIUBICMD GIOXUNCHHSA D0KASIB Y 20CNO0APCHKOMY NPOUEC.

KiouoBi ciioBa: 10Ka3u, 10Ka3yBaHHsl, TOCIOAAPCHKUIA Ipoliec, npakTika BepxosHoro Cyy, 3BilbHEHHS
Bi/l TOKa3yBaHHsT, MOKa3aHH CBI/KiB, CyI0BA EKCTIEPTH3a, BACHOBOK €KCIIEPTA Y Taly3i mpasa.

IocranoBka mnpobsemu. Y cr. 2 Tocro-
JIAPCHKOTO TIPOIIECYAIbHOTO KOJIeKCY YKpainu
(mami — I'TTK Yxpainn) 3axpinzeno, mo 3aBaan-
HSAM TOCIIOZIapPCBKOTO CY/IOUMHCTBA € CIIpaBe]-
JIMBe, Heyllepe/KeHe Ta CBOE€YacHe BUPilIeH-
HS CyJIOM CTIOPiB, TIOB’SI3aHUX 3i 3/i1ICHEHHIM
rOCIO/IAPCHKOI MisJIBHOCTI, Ta PO3IJIAA iHIINUX
CIIpaB, BiJJHECEHUX [0 IOPUCAUKUIII rocropap-
CBKOTO CyZy, 3 MeTOI0 e(heKTHBHOTO 3aXWCTy
HOPYIIEHNX, HEBU3HAHUX a00 OCIIOPIOBAHUX
mpaB i 3aKOHHUX iHTepeciB Qi3MUHUX Ta OpU-
JIMYHKX OCi0, IepKaBy.

Y HasexHOMY Ta MPaBUJIBHOMY BUPilIeHH]
TrOCIIO/IAPCHKOr0 CIOPY IIPOBi/fHE Miclie IOoci-
JIA€ JTOCJTIKEHHsT JI0Ka3iB, 10 MiCTsTh iH(pOP-
Mariio 1oao obctaBuH gaHoro cropy. T'TIK
Ykpainu HeloflaBHO 3a3HAB iCTOTHUX 3MiH.
He B ocranHio depry 1i 3MiHU CTOCYIOTBHCS
IHCTUTYTY /IOKa3yBaHHA Ta I0Ka3iB y rocrojaap-
cpkoMy mporieci. Tak, y wnaHil pemaxiii [TIK
Ykpainu 3'siBusiucs HOBi 3aco0u JOKa3yBaH-
HS, TaKi sIK €JIeKTPOHHI /I0Ka3u Ta IOKa3aHHH
CBiZIKiB, 4YiTKO perjJaMeHTOBaHO IOPALOK Ta
YacoBi Meki mmojiaui /0Ka3iB, BU3HAUYEHO IIPO-
Heaypy BUTpeOYBaHHS JIOKa3iB, BCTAHOBJIEHO
Jlelo 3MiHeHi IpaBuJia 3BiJIbHEHHS Bij| JOKa-
3yBaHH, 3aKPIIVICHO MOKJIUBICTD IIPOBEEHHS
CyZIOBOi eKCIIepTU3U Ha 3aMOBJIEHHS y4YacHU-
Ka CIpaBH TOMIO. SIK BUAAETDCS, MOCHTIPKEHHS
npakThku KacaliitHoro rocrnogapcbkoro cyiuy
y cknani Bepxosuoro Cyny (mani — KI'C BC)
IO/I0 OKa3yBaHHS B TOCIIOAAPCHKOMY ITpolieci

© [. 3aTiHa, 2019

CTAHOBUTH HEAOUSKUN HAYKOBUU Ta MPaKTUY-
HUH iHTEpeC 3 OIJIALY Ha BasKJIUBICTb IPABOBUX
MTO3MIIiH, 1110 BUKJIAJAI0ThCA Y pilteHHsx Bepxo-
BHoro Cymy.

Anajia gociigzkenb i my6uikauiii. [TpoGae-
Mi JI0Ka3iB Ta JOKa3yBaHH: B CyZ0BOMY IIpoLeci
IIPUCBSYEHO YUMAJIO HAyKOBUX IIPallb Ta JJ0CJIi-
JPKEHb; 30KpeMa, PoGJIEeMATHKOIO [[0Ka3yBaH-
H4 3aiiMasiucs Taki BueHi, sik: B.E. bensneBuy,
C.B. Bacunbes, T.M. Kyuep, JI.M. Hikosenko,
T.B. Cremanosa, P.B. Teprummikos, M.K. Tpe-
ymikos, C.51. @ypca, M. IItedan Ta i

Bonnouac chorogni, B ymoBax icToTHOrO
pedopMyBaHHS IPOIECYaTbHOTO  3aKOHOAB-
CTBa, B TOMY YHUCJi i TOCIOZAPCHKO-IIPOLECY-
aJIbHOTO, aKTYaJi3yeTbCsl MOCTi/KEHHS O0Co-
GaMBOCTEN JIOKa3yBaHHST B TOCIOJAPCHKOMY
nporeci 3rigHo 3 HoBenmamu [TIK VYkpainu.
Ak Bumaerbcs, Take J0CHIKEHHS 4epe3 I1pH-
3My aHaJidy MaTepiajiB Cy[0BOI IIPaKTUKU
JIaCTh 3MOrY Kpallle 3pO3yMiTU IIOPAA0K peaJli-
3allii 3aKpinyieHuX IpolecyalbHUX MOJ0XKEHb.

Ot:xe 3aBJaHHAM BKA3aHOI CTATTi € BUBUCHHS
ocHoBHUX HOBOBBesleHb ['TIK Ykpainu momo
JIOKa3iB i JIOKa3yBaHHsI B TOCIOJAPCHbKOMY
1polieci 3 napajeJbHUM aHATI30M BiAOBI/I-
Hoi npaktuku KacariitHoro rocrnoaapcbkoro
cyny y ckaazai Bepxosnoro Cymy.

Buxnag ocHoBHoro wmarepiamy. Crat-
ta 74 T'TIK Ykpainm, posnozinsgiodn o608 I3Ku
IOJI0 /TOKA3YBaHHsI, BCTAHOBIIOE, 10 KOXKHA
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CTOPOHA OBUHHA [JOBECTHU Ti 0OCTABIHY, HA SIKi
BOHA IIOCUJIAETHCA SK Ha IiICTaBy CBOiX BUMOT
a6o sanepeuenn. 9. 4 cr. 74 TTIK 3akpimiioe
HOBIi ITOJIOKEHHSI, 3TiIHO 3 IKUMH CY]] He MOKe
30MpaTk I0Ka3W, IO CTOCYIOThCS MPEAMETa
CIIOPY, 3 BJIACHOI iHil[iaTUBH, KpiM BUTpeOyBaH-
HS JI0OKa3iB Cy/ZIOM y pasi, KoJM BiH Ma€ CyMHi-
BU Y 06POCOBICHOMY 3/IiiCHEHH] y9aCHUKAMU
CIpaBy iXHIX IIpolecyaJbHUX MpaB ab0 BUKO-
HaHHi 000B’sI3KiB MO0 I0Ka3iB. Ak 3a3HaueHO
B nocradosi KI'C BC iz 05.02.2019 y cmpasi
Ne 914/1131/18, <«HeoOXigHICTH HTOBOAUTH
06CTaBUHM, HA SIKi YYaCHUK CIPABU TOCHJIA-
€TbCS K Ha IIJACTaBy CBOIX BUMOT i 3arepe-
YeHb B TOCIIOJIAPCHKOMY IIPOIleci € CKJaJ[0BOI0
060B’3Ky CHPUSITH BCeGIYHOMY, MOBHOMY Ta
00’€KTUBHOMY BCTAHOBJICHHIO yCiX 0OGCTaBUH
CIIpaBHU, IO Tiepenbavae, 30KpeMa, HOAAHHS
HAJIE)KHUX JIOKA3iB, TOOTO TAKHUX, MO MiJATBEP-
JUKYIOTh O0CTABUHU, SIKi BXOISATH Y IIPEAMET
JIOKa3yBaHHs y CIIPaBi, 3 Bi/IIIOBiAHUM IIOCUJIAH-
HSIM Ha Te, sIKi 00CTaBUHU Iieil I0Ka3 miaATBep-
mwkyes> [1]. OTxe, nojaouu 10Ka3K, YYaCHUK
CIIPaBU MA€E TAKOK BKA3aTH, sIKi 0GCTAaBUHU TTijI-
TBEP/UKYE 11eHl I0Ka3.

He Bci aktu, 1o mMaoTh 3HaUYEHHS s
BUpillleHHsI TOCHOAAapChKOi CIpaBu, IMOTpe-
6ytoTh cymoBOrO jAokasyBaHHs. Tak, 3ria-
Ho 3i cr. 75 TTIK Ykpainu He norpebyroTh
JI0Ka3yBaHHs: BU3HAHI yYaCHMKaMHU CIIpaBU
o6cTaBUHY; 3araibHOBifoMi daxTu; mpe-
fonuiiiini daktu. BigmosigHo 10 M0J0KEHDB
4. 4 cr. 75 TTIK Yxpainu o6cTaBunu, BCTa-
HOBJIeHI pilIeHHSAM Cyay B TOCIOAAPCHKil,
HUBIABHINA a0 agMiHicTpaTUBHIN cIpasi, 110
Habpaio 3aKOHHOI CUJIU, HE JI0KA3YIOThCS i/
Jac po3TJsAAy iHINOI CTpaBh, v SAKiH 6epyTh
ydacTb Ti cami ocobu abo ocoba, CTOCOBHO
SKOT BCTAHOBJIEHO I1i 0OCTaBUHU, SKIILO iHIIE
He BcTaHoBJeHO 3akoHOM. . 6 ct. 75 TTIK
Ykpainu 3akpimioe i iHmri ¢paxtu, 1Mo BcTa-
HOBJIEHI B Cy/JOBUX PillleHHSX i MAalOTh IIpelo-
MUTIiliHe 3HAYeHHS JJIST TOCTIOZIaPCBKOTO CY/Iy.
Boanowac aist toro, mob 06CTaBUHU MaJi
MPEOAUIIITHUN XapakTep, BOHU MalOTh OyTH
6e3nocepeHbo AOCTIKEHI Ta BCTaHOBJIEHI
CYZIOM Ta BifoOpakeHi B MOTUBYBaJIbHIil yac-
TuHi cynoBoro akta. 3 1poro mpusoxy KI'C
BC y cmpasi Ne 927/976/17 y noctanoBi Bix
12.07.2018 3a3Ha4uB, 110 «IPEIOJUIIIO0 YTBO-
PIOIOTH BUKJIOYHO JIMIle Ti 0OCTABUHH, SIKi
6e310CcepeIHbO AOCAIAKYBAIMCS | BCTAHOB-
JIOBAJIUCS CYJIOM, 10 3HAMNI0 BigoOpaskeH-
HS B MOTHUBYBAJIbHINl YaCTHUHI CyOBOTO aKTa.
Jlumre sramgyBaHi, ase Taki, Mo He ofep:KaIn
OLIIHKY Cy[y, OOCTaBUHU HE MOKYTb PO3IJsi-
JIATUCST SIK BCTAHOBJIEHI CY/IOM i He HaOyBalOTh
BJIACTUBOCTI TpefoauttiaabHocTi. To6TO TIpe-
oauiianbui GakTu ciijg Biapi3HATH Bix oiiH-
KW iHITMM CYZIOM TIeBHUX o6cTaBuH> [2].
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Takox 1ikaBy nosunito KI'C BC Bucio-
BuB y moctanosi Bim 05.02.2019 y cmpasi
Ne 922 /4336,/13 110/10 IpeIoANIIiiTHOCTI pillieHb
y crpaBax 1po G6aHKpyTcTBO. Tak, y mocraHosi
3a3HAUYEHO, 110 «/I0OBOJIA CKapPKHIKA, IIPO Te, 110
yxBaJsa miciieBoro cyay Bin 23.02.2017 He moske
TpUNMATHUCS 0 YBard BiATIOBITHO /10 YaCTHHHU
4 crarri 75 TTIK Yxpaiuu sik cyaoBe pillieHHs,
SIKUM BCTaHOBJIEHO MEBHi 0OCTAaBUHHU, OCKIJIbKY
BOHA NTPUIHATA Y /IaHill CIIpaBi, a 3aKOHOIABEIlh
MIOB’SI3Y€ TIOHATTS «IIPEIOANIIITHICTh> BUKJTIOU-
HO 3 006CTaBMHAMU, BCTAHOBJIEHUMHU B iHIIHX
cnpaBax, Cy/l BBaKA€ MOMHUJIKOBUMHU 3 OTJISI-
Jly Ha Te, L0 IIPOBAJKEHHsI y CIpaBi 1po OGaH-
KPYTCTBO 00’€IHY€E B cOOi MHOKUHHICTD PI3HUX
CIIOPiB, TIOB’SI3aHUX 3 aKTUBaMU OOPXKHUKA Ta
HOPSIJIKOM BEJIEHHST TIPOLleAypu OaHKPYTCTBA,
mo 3000B’s13y€ Cyl MPUNAMATH 10 yBard CBOI
HoIepeHi PillleHHs1 y CIIpaBi 1Po OGaHKPYT-
CTBO SIK TPEIOJNITIHI Ta, BUXOAAYN 3 (haKTUU-
HUX 00CTaBUH, BCTAHOBJIEHUX Y IIUX PillleHHSIX,
3IIHCHIOBATH MTOAAJIBIIKIA PYX Y IIpoLeAypi GaH-
KpPYTCTBa /10 i1 MOBHOTO 3aBepineHHs» [3].

Crin Bkasaru, mo uymnna pemakmis [TIK
YkpaiHu He MiCUTDH CIEIiaJIbHUX TOJO0KEHb
10710 (PaKTiB, CTOCOBHO SIKUX iCHYE TaK 3BaHA
3aKOHHA TIPE3yMIIis (BCTaHOBJIEHI 3aKOHOM
(haxTi), Ha BiMiHy Bim morepesHboi penaxiii
I'TIK, ne BkasyBasocd, 1O Take MPUITYIEHHS
MOsKe GYTH CIIPOCTOBAHO B 3aralbHOMY MOPSII-
Ky. BogHOYac, BUXOAsYN 3 TPUPOAN 3aKOHHUX
pe3yMIIiil (HApPUKIIaL, TMPE3yMIIisd IpaBo-
MipHOCTi TpaBouMHY BifmoBigHo 710 cT. 204 I[[K
VYkpainu), MoxKHa 3p0OUTH BUCHOBOK, MIO TIpa-
BMJIO 1I[0/I0 MOKJIMBOCTI CITPOCTYBATH TaKi 1pe-
3yMIIii B 3araJbHOMY TIOPSIIKY IIPOJIOBXKYE
nigtu. IIpo 1me cBiqunth i HOBITHS cyzoBa
npaktuka. 3okpeMa, y nocranoBi KI'C BC Big
04.03.2019 y cmpasi Ne 5015/6070/11 3a3na-
4yeHo, 10 «3rifHo 3i crarreio 204 IlusinbHOro
KOZIeKCy YKpaiHM TIPaBOYMH € IIPABOMipHUM,
SIKINO HOTro HeAiliCHICTh IPSIMO He BCTAaHOBJIE-
Ha 3aKOHOM a0 SIKIIO BiH He BU3HAHUN CYZOM
HelliicHUM.  3akpilieHa 3a3HaueHoIo CTat-
teio LK VYxpainm mpesymmiisi o3Haudae, o
BUMHEHUN TIPABOUYMH BBAKAETHCS IPABOMIp-
HUM, TOOTO TAKUM, IO MTOPOJIKYE, 3MIHIOE a00
NPUITIHAE UBLIBHI MpaBa i 000B’SI3KH, JOKH
151 TIPE3yMITList He Oy/ie CPOCTOBAHA, 30KPeMa,
Ha IiCTaBi pillleHHs cyay, sike HabpaJio 3aKOH-
HOI CHMJIM; y pa3i HeCIPOCTYBAaHHS IIPE3yMIIIIil
[IPaBOMIPHOCTI ZI0TOBOPY BCi 11paBa, HabyTi cTo-
POHAMU MPABOYMHY 34 HUM, IIOBUHHI Oe3mepe-
IIKO/IHO 3/[CHIOBATHUCS, & CTBOPEH] 000B’SI3KH
iJUIATal0Th BUKOHAHHIO> [4].

Crarta 77 I'TIK Ykpainu Busnavae kputepii
JOTTYCTUMOCTI ToKa3iB. Taxk, obCcTaBUHH, SKi Bijl-
MOBiJTHO 710 3aKOHO/IaBCTBa ITIOBUHHI 6ym miji-
TBEP/KEHI TEeBHUMU 3ac00aMu JOKa3yBaHHSI,
He MOXYTh HiATBEpPKYyBaTUCS iHIIUMHU 3acO-
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G6amu mokasyBaHHs. [[okasu, ofepskaHi 3 mMopy-
IIeHHSIM 3aKOHYy, CYJOM He TIPUHMaoThCS.
3rigno 3 nonoxenusmu ['TIK Ykpainu, a came
a63. 2 4. 5 cr. 91 I'TIK Ykpainu, yyacHUK CIIpaBu
MiATBEPKY€E BiIIOBIIHICTb KOIIii IIMCBMOBOIO
JI0Ka3y OpUTiHATYy, KU 3HAXOAUTHCS Y HBO-
T0, CBOIM MiIIIICOM i3 3a3HAYEHHSIM JJaTU TAaKOI'O
3acBiruenss. Ik 3aznauae KI'C BC y mocranosi
Big 11.06.2018 y cripasi 904,/8549/17, «Bcyte-
ped 3a3HauYeHUM BUMOTAM 3aKOHO/IABCTBA, MiC-
1IeBUH CyZ TPUUHSAB pillleHHs 3a BifcyTHOCTI
B MaTepiajiax CIIPaBU caMe HaJeKHUM YUHOM
3aCBiJYEHMX MUCbMOBMX MOKasiB. OOrpyHry-
BaHHS CyAy amnessIiiiHoi iHCTaHIl mox0 mpu-
WHATTS 0 CIIPABU TaKUX JOKYMEHTIB y TAaKOMY
Burssini BC He Moxke IpUHATH, OCKiZTbKY Taki
JIOKyMEHTH He € JIOITyCTUMHIMH JI0oKa3aMu. Taxk,
JIOIYCTUMICTD /J0Ka3iB O3HAYAE, 1110 Y BUTIA/IKAX,
nepenbGayeHUX HOPMaMU MarepiaJbHOro IIpa-
Ba, I€BHI 00CTaBUHM MOBUHHI ab0 HE MOXKYTh
MiATBEPIKYBATUCA TIEBHUMHU 3aco0aMu JI0Ka-
3yBaHH:s. HanekHicTh 0Ka3iB — 11e CIIPOMOXK-
HiCTh (QAKTUYHUX JAHUX MicTUTH iH(POPMAIIIIO
moa0 06CTaBHMH, IO BXOAATH 0 TIpeaMeTa
TOKA3yBaHHS, CIYTYBATH apryMeHTaMu (TTOCHII-
KaMu) y IIPOIleci BCTAHOBJIEHHSI OO €KTHBHOI
ictuau. [lpu 1boMy nuTaHHSA PO HATEKHICTH
JIOKa3iB OCTATOYHO BUPIMIYETBCS CymIoM» [5].
Taxka npaktuka KI'C BC cBigunts npo Heobxia-
HIiCTb HAJICKHUM YMHOM 3aCBiYyBaTHU ITMCbMOBI
JIOKa3K JUIst TOTO, 1100 BOHK OyJIM HaJEKHUMU
i IOIIyCTUMUMU JIOKA3AMMU.

Bignosinno no ct. 80 I'TIK Ykpainu, nokasu
[IOIAI0THCSA IO3UBAYEM PA30M i3 IIOJJAHHAM [1030-
BHOI 3as51BY, a Bi/IIIOBiflaueM — pa3oM i3 IMoJiaH-
HaM BifzuBy. 3 anamisy nosoxens ct. 182 ['TIK
YKpaiHu BUIUIMBAE, MO AOKA3W MAOTh OyTH
3i6pani cyzoM y miaroroBuomy 3saciganni. Cya
y MexKax CTPOKIB ITi/I0TOBYOIO 3acCi/laHHs MOXKe
BCTaHOBJIIOBATU CTPOKM /IS OJAHHS JOJATKO-
BUX /I0Ka3iB. Y pasi mpoIryleHHsI BCTAaHOBJIEHUX
CTPOKIB [IJId TIOJJaHHA /I0Ka3iB YYaCHUKY CIIpa-
BU HEeOOXi/IHO OBIPYHTYBATH HEMOXKJIMBICTD iX
MOIAaHHSA y BKa3aHWH CTPOK 3 MPUYUH, IO HE
3asiekanu Bif Hboro. BixcyTHicTh BinmosigHo-
ro OOIPYHTYBaHHSI IIPUYMH IIPOIYCKY CTPOKY
€ MiICTaBOIO JIJISI HEIPUHHSATTS /I0Ka3iB CyZ0M
o posrysany. Peamnizaniio BKazaHWX IPOIECy-
AJIbHUX T10JIOKEHb MOJKHA T00QUUTH 3 aHAJIZY
MaTepiaJiiB cy10Boi npakTuku. Tax, y moctaHoBi
Bix 26.03.2019 y cpasi Ne 910/23355/17 KI'C
BC miaTpnmaB mosumifo cyziB mepmioi Ta arme-
JIALIIHOT iHCTAHIT 100 HEMPUUHATTS Haza-
HOI YYaCHUKOM CIIPABU PO3IHUCKH SIK OOTPyH-
TOBAHOI'O /I0Ka3y, 3 OIJIALY Ha Te, 110 «y4aCHUK
crpaBy He 0OTPYHTYBAB HAJEKHUM YMHOM TIPU-
YUHU TPOILYCKY BCTAHOBJIEHOTO CYZIOM CTPOKY
Ha TIOfaHHS J/IOKa3iB, He HaJaB HaJIEXKHUX Ta
JIOIYCTUMUX JI0KA3iB Ha MiATBEPIsKEHHs 0OCcTa-
BUH BTPAaTW HUM 3a3HAYEHOI BUIIlE PO3IUCKU,

Ha sIKi BiH IOCJTABCS B SIKOCTi OOIPYHTYBaHHSI
IIPUYUH TNIPOILYCKY CTPOKY JJIsI NIOJIAaHHS JIOKa-
3iB. 3 orusly Ha BUKJIA/ieHe, Cy/U IPABUJIbHO
Ta BiZITIOBITHO Z0 TOJIOKEHb YAaCTHUHU 8 CTat-
ti 80 F'ocrogapchbKoro 1mpolecyansbHOro KojleK-
cy YKpainu He NPUHHAIM /10 PO3IJIsILY HaJlaHy
POBIIUCKY SIK JI0Ka3 110 cipasi <..>» [6]. ¥ cBo-
iit immiit nocranosi Bin 21.01.2019 y cnpasi
925/2028/15 KI'C BC 3a3naumB, IO <IpU-
HHATTA CYJIOM /IO PO3IJISILY HECBOEYACHO MOJA-
HUX JIOKa3iB (€3 IOBa)KHUX HAa Te MPUYUH, &
JIAIIe 4Yepe3 HeHaJe)KHY IiJITOTOBKY CTOPOHU
I0/I0 CY/OBOTO PO3IJIAY CHPAaBU IIOPYIIYE
imnepaTtusni Hopmu I'TIK Ykpaiau ta yHeMOX-
JINBJIIOE IOTPUMaHHS IPUHIUITY PIBHOCTI y4ac-
HUKIB CIIPaBU i HeyIepe/KeHoCTi cyay» [7], 1o
TaKOX CJiJi BpaXOByBaTH y4YaCHMKaMU TOCIIO-
JIapCBKOTO TIPOIIecy.

Crarrs 81 TIIK VYxkpainu periameHntye
HOPSIZIOK  BUTPeOYBaHHSI JIOKa3iB. YYaCHUK
CIIPaBH y pa3i HEMOXKJIMBOCTI CAMOCTIiITHO Haa-
TU JIOKa3W BIIpaBi MOJATH KJIOTMOTAHHS PO
BuTpeOyBaHHsI [0Ka3iB cynoMm. Ilpu 1pomy,
gaK BUIUIMBA€E i3 npaktuku Bepxosnoro Cymy,
YUYACHUK CIIPaBU Ma€ OOIPYHTYBAaTH HEMOXK-
JauBicTb camocTtiiHoi 1mozaui mokasiB. Tak,
y moctanoBi KI'C BC Bix 17.04.2019 y cmpa-
Bi Ne 910/6381,/18 3a3Haueno, 1o «BepxoBHuii
Cyz TOTO/UKYETBCA i3 BICHOBKOM CYZY IIOJIO
BiZicyTHOCTI HifcTaB [/ 3aA0BOJICHHSA KJIO-
NOTaHHs PO BUTPeOyBaHHS IOKa3iB, OCKiJb-
KU 3 OIVISIy Ha XapakTep IIPaBOBiTHOCHUH, IIIO
CKJIAJINCA MiXK CTOPOHaMH, a TaKOK BHKJaje-
Hi TO3WBavYeM y MpPOIleCyaTbHUX JIOKYMEHTax
o0CTaBUHU, CBiYaTh, 1O TaKi JOKA3W Maiu
O6u OyTu HasBHi y nosuBadya. Y OyIb-sSKOMY
BUIA/IKY MMO3MUBAaYeM He OOIPYHTOBAHO HAJEXK-
HUM YMHOM, 3 SIKUX Ii/ICTAaB TaKi J0Kas3u Oyiu
Y HbOT'O Bi/ICYTHI Ta 3 AKUX I1i/ICTaB BiH HE MOXKe
CaMOCTIlTHO HA/IaTH JIOKA3H, SIKi TPOCUTD BUTpe-
GyBaTH BiAMOBIAHUM KJIOMOTaHHSIM> [8].

Hosum BuzoM n0Ka3iB y rocrnogapcbKkoMy
mporieci € MOKa3aHHsA CBi/IKiB. Y Be/leHHS iHCTH-
TYTY IIOKa3aHb CBi/J[KiB y TOCIIOAAPChKUI ITpoliec
GyJI0 IPEIMETOM TPUBATNX HAYKOBHX JUCKYCiil
i craBusocst Tyl cyMHiB GaraTbMa HayKOBIISIMH
3 oryigny Ha J0BoJi (hopMasi3oBaHUI Xapak-
TEP rocNoapChbKUX BigHOCHH. BogHouac nossa
poro Buay gokasiB y I'TIK Yxpainn cBiguuthb
npo yHidikamio Ta Jibepasisaiiio mporecy-
AJBPHUX TTOJIOKEHD Ta MOKE MATH ITO3UTHBHUN
BILJIUB Ha IIPOLEC CYAOBOrO JIOKAa3yBaHH:, PO3-
HIUPIOIOY Y TePEJTiK MOXKJIMBUX 3aC00iB JOKa3y-
Banns. Ilokasanns cBizka — 11e MOBiZOMJICHHS
Ipo BifoMi oMy 06CTaBUHU, AKi MalOTh 3Ha-
YyeHHd i crpaBu. He € /j0ka3oM IokasaHHs
CBifiKa, KM He MO’Ke Ha3BaTU JKepesa CBOET
obizHaHoCTi 1070 NeBHOI ob6cTtaBuHU, abo Ti,
SKI TPYHTYIOTHCSI Ha IIOBiZIOMJIEHHAX iHIINX
oci6 (4. 1 cr. 87 TIIK Ykpaiun). Bignosizmo
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nmod. 2 ct.87 I'lIK Ykpainu Ha mizictaBi nokasanb
CBIJIKIB HE MOKYTh BCTAHOBJIIOBATUCS OOCTABH-
nu (dakru), ki BiIMOBIZHO 0 3aKOHO/IABCTBA
a60 3BMYAiB MiOBOTO 060POTY BiZmoOpaskaioTh-
cs1 (06JIIKOBYIOTBCSI) Y BiAOBIAHUX TOKYMEH-
TaX. 3aKOHOM MOKYTb OyTH BU3HAueHi iHmi
00CTaBUHM, SIKi HE MOXKYTb BCTAHOBIIIOBATHCS
Ha MiicTaBi MOKa3aHb CBifKiB. Tak, HapUKIa,
y nocranosi KI'C BC Bix 29.01.2019 y cmpasi
Ne 922/705/18 Brazano: «Kacaniiinuii rocro-
JAPCBKUN CYJ TAaKOX TIOTO/KYETHCS 3 BUCHO-
BKaMU Cy/IiB MONEPeIHiX iHCTAHIH 1po Te, 1110
MOKa3! CBi/KiB 1IPO Te, 110 BOHU Gaunau mij-
MNCU B IIPOTOKOJI, He MOXKYTD IIi/ITBEPAKYBaTH
00CTaBUHU peecTpallii yYacHUKA Ha 3aTajbHUX
360pax Ta 06CTABMHI OPUTiHATILHOCTI Ta aBTEH-
TUYHOCTI IHANMCIB y4YaCHUKIB TOBapUCTBA,
30KpeMa I03MBaya, Ha IIPOTOKOJI 3arajabHUX
360piB, TOOTO, SIK MPABUJILHO 3a3HAYMIIN CY/IH,
i o6CcTaBUHU He MOXKYTh OYTH BCTaHOBJEHI
Ha mifcTasi cBixuenpb cBinkiB. Taki o6cTaBUHU
MOKYTh OyTH BCTAHOBJIEHI JIMIIEe Ha MijcTa-
Bi IIMCBMOBOIO JI0Ka3y — JAOKYMEHTa, B AKOMY
MictuThest Takuil migmucy [9]. Taka mpaktuka
KT'C BC 1isikoM y3TOMKYETHCST 3 0COOIMUBICTIO
rOCHOJAPCHhKUX TIPABOBIHOCUH Ta crenudi-
KOI0O OKPeMMX TOCIIO/IaPChKUX CIIOPiB, y SKUX
06CTaBUHM CTIPaBU MOKYTh OyTH BCTaHOBJIE-
Hi BUKJIIOYHO Ha IiCTaBi INCbMOBUX [JOKa3iB.

MK ¥Ykpainu npoBoJi aeTtasbHO perya-
MEHTY€ MOPAAOK IPOBEAECHHS EKCIIePTU3M Ta
BUCYBa€ YiTKi BUMOTHU, AKUM Ma€ BiflOBigaTn
eKCIIepTHUI BUCHOBOK. BHCHOBOK ekcrepra
Moske OyTH HaJlaHUil HA 3aMOBJICHHS YYaCHUKA
cripaBu abo Ha MiJICTaBi yXBaJIN Cy[Iy PO TPH-
3Havenus ekcreptusu. Y nocranoBi KI'C BC
Bim 26.02.2019 y cripasi Ne 925/1453/16 3a3na-
yeHo: «IlocunanHs ckapskHUKa Ha Te, 110 CYIU
nomepeaHix iHcTaHIii Ge3MmiacTaBHO  BiaAMO-
BUJIM y 3a/I0BOJICHHI KJIOIOTaHb I103MBava I1po
TIPU3HAYEHHA y CIpaBi CyOBOI TEXHIUHOI Ta
CyIoBoi TIOYepKo3HaBUOi ekcriepTu3 Kacarriii-
HUH TOCTIONAPCHKUN Cy/l BiIXWIISIE 3 OTJISAAY
Ha Te, 0 CyA0BAa E€KCIEPTU3a IIPU3HAYAETLCA
Jiiie y pasi [iiicHoi moTpebu y creriaabHux
3HAHHSX JJTs1 BCTAHOBJIEHHST (DAKTUIHWX TAHUX,
1110 BXOJATH JI0 MPEMeTa JI0Ka3yBaHHs, TOOTO
y pasi, KOJIM BUCHOBOK €KCIIepTa He MOXKYTb
3aMiHUTH iHIII 3aco0u AoKasyBaHHs. [TuraHHS
PO IIPU3HAYEHHA CYAOBOI EKCIEPTU3U IIOBU-
HHO BUpINIyBaTHUCs JUIIE IicJIs IPYHTOBHOIO
BUBYEHHSI 00CTaBUH CIIPAaBHU i JOBOMAIB CTOPiH
1110710 HEOOXiHOCTI TaKOTO IpU3HaYeHHst» [10].
Orxe, 3riIHO 3 BKAa3aHUMHU IIOJOXKEHHSIMU,
CyZI0Ba €KCIIePTH3a IIPU3HAYAETHCA JIALIE Y pasi
JiiicHOl moTpebu y crenianbHIuX 3HAHHAX, KOJU
BUCHOBOK €KCIIepTa He MOKYTb 3aMiHUTHU inmi
3acobU JOKa3yBaHH:, MO HEOOXiTHO BPaxOBY-
BaTU yyaCHUKaM CIIPAaBU y pa3i 3as1BJIE€HHS KJIO-
MOTaHb PO NPU3HAYEHHS CY/I0BOI €KCIIePTU3H.
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T'oBopstum mpo OIiHKY BUCHOBKY eKcIepTa
CyZIOM, CJIiJi MiJIKPEeCJUTH, 10 BUCHOBOK €KC-
nepTa st CyAy He Ma€ 3a3fialeri/ib BCTaHOBJIe-
HOI CUJIN 1 OLIIHIOETHCA CYIOM PA30M 3 iHIINMU
nokazamu 3a rpasusamu [TIK Ykpainu. Bigxu-
JIEHHSI CY/IOM BUCHOBKY €KCIIEPTa TOBUHHO Oy TH
MOTHBOBaHe B cy/0BoMy pimerHi. Hanpukiaz,
y nocranoBi KI'C BC Bix 27.01.2019 y cmpa-
Bi Ne 904,/7651 /17 3a3naveno, 1o «B pasi Bij-
XUJIEHHST Oy/b-sIKUX JIOKa3iB, y TOMY 4YHCJi
BHUCHOBKY CYZIOBOTO eKCIIePTa, FOCIOJapChKUI
Cy/l TIOBUHEH Yy MOTHBYBAJIbHIN 4acTHHI Cy/10-
BOT'O PillleHHsI HABECTU TIPaBOBe OOTPYHTYBaH-
HS TaKOTO BiIXWJIEHHS B pasi, K10 cya ilizie
BUCHOBKIB, gKi IPOTUJIEKHI BUCHOBKAM, 3a3Ha-
4YeHNM B Cy/OBill eKkcmepTusi, a TaKok BKasa-
TH Ti (haKTUYHi 06CTaBUHU, 3 OMJIAAY Ha SAKi I
JTOKA3W He B3TO JI0 yBaru cyzom» [11].

OxpeMo HeOOXiTHO 3yMUHUTHUCST HA BUCHO-
BKy ekcriepta y ranysi npasa. Cuin nigkpeciau-
TH, 1[0 BUCHOBOK eKCIlepTa y rajysi IpaBa He
€ JIOKa30M, Ma€ AOMOMiKHUI (KOHCYJIbTaTHUB-
HUIT) XapakTep i He € 060B’I3KOBUM JIJISI CY.LY.
Cyz Moxe rnocusiaTics B pillleHHI Ha BUCHOBOK
eKcIepTa y rajysi mpasa K Ha JUKepeso Bifo-
MOCTEM, Ki B HbOMY MiCTSATBCSI, Ta Ma€ 3pooOu-
TH CaMOCTiifHi BUCHOBKM MIOZO BiAMOBiAHUX
mutanb (ct. 109 TTIK Ykpaian). Ocobmusocti
IIpU3HAYeHHs eKCIIepTU3N y ralysi IIpasa B roc-
I0JIaPCbKOMY IIPOIeCi 3HAXOAUMO i B IIPAKTUILL
Bepxosnoro Cyny. Tak, KI'C BC y nocranosi
Bix 26.10.2018 y cripasi Ne 910,/9971/17 Bcra-
HoBUB: «Kacarilinmii rociogapchkuii ¢y moro-
JUKYETDHCS 3 TOBOJIAMHY, BUKJIQ/IEHUMU Y Kacalliii-
Hill ckap3i, Ta BBakae 3a HeOOXi/IHE 3a3HAYNTH,
O: CyZ amessIiiiHoi iHCTaHIlii, PpO3TISTHYBITN
KJonoTaHHa ToBapucTBa TPO IPU3HAUYEHHS
CyZ0BOi HAyKOBOi €KCIIEPTU3U, IIOCTAaHOBUB
3a/I0BOJIBHUTH KJonoTaHHsa ToBapucrsa Ipo
[IPU3HAYEHHs EKCIICPTU3U Yy Trajy3i IpaBa;
ToBapucTBO He 1101aBaJIO KJIOIOTaHb PO MIPU-
3HaYeHHs HayKoBOi Ta/ab0 Oyab-gKOi iHIIOI
CyZIOBOi €KCHePTU3N y Cy/i NepHioi iHcTaHiii;
BHUCHOBOK €KCIlepTa y rasysi IpaBa, sIKUI He
€ JIOKa30M y CIPaBi Ta He € 000B'I3KOBUM LISt
Cyly, MOKe OyTU ITIOJaHO 0 CYIAY BUKJIIOYHO
yuacuukoMm crpaBu; [TIK Ykpainu cyny me
HaJIaHO MPaBO NpU3HaYaTH eKCIePTU3y y ramly-
3i IIpaBa PO 3aCTOCYBaHHA aHAJIOTII 3aKOHY 41
aHaJsIorii 1IpaBa, OCKIJIbKU caMe YYaCHUKU CIIpa-
BY MalOTh IIPABO IOAATHU JI0 CYAy BUCHOBOK €KC-
nepra y ranysi npasas. KpiMm Toro, y Bkasaniii
mocraHoBi 3a3HaueHo: «IIpusnaueHHst cynoBoi
€KCIIEPTU3N y Taly3i IpaBa MpU3BeJo 0 MpH-
WHATTS Cy/IOM HEIIPaBUJIbHOTO pileHH: (yXBa-
JIN) TPO 3yNUHEHHS HPOBA/UKEHHS Yy CIPaBi.
Cyn xacarifinoi iHCTaHIIii HarOJIONIY€E HA TOMY,
10 HEAOTPUMAHHA IIOPAAKY IIPU3HAYCHHA Ta
MIPOBEJIEHHST CY/IOBOI €KCIEePTU3N y IIil crpasi
MaJIO HACJIiJIKOM HEBUIIpaBJaHe 3aTATyBaH-
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Ha cymoBoro mporecy» [12]. Otxe, 3i 3wmic-
Ty BKaszaHOi mocraHoBu BOauaetThbest, o TTIK
Ykpainu cyay He HaJaHO I[IpaBO IIPU3HAYATU
€KCIIEPTU3Y Yy Tasysi IpaBa PO 3aCTOCYBAaHHS
aHaJIorii 3aKOHY 4M aHaJOoril IIpaBa, OCKiJIbKU
caMe YYaCHUKHU CIIPaBM MalOTh IIPaBO HOJATH
JI0 Cy[y BUCHOBOK eKCIlepTa y raiysi Ipasa.
IIpusHaueHHs1 ekcrmepTu3m y ranaysi mpaBa He
MOsKe OyTH I1iICTABOIO 3yIIUHEHHS [TPOBA/[KEH-
HS y CIpaBi, SIK 1le MOe BigOyBatucs B pasi
TIPU3HAYEHHA Cyl0BOi €KCIepTU3N BiAMOBIAHO
1o ct. 228 T'TIK Ykpainu. Excrieprusa y ramysi
IpaBa He € CYJI0BOIO €KCIIEPTU30I0 i Ma€ KOH-
CyJIBTaTUBHUH XapaKTep s CyAy.

3rigno 3 m. 2 4. 4 cr. 238 TTIK Ykpainu
Y MOTUBYBAJIbHII YaCTHHI PillleHHs 3a3HAYAIOTh-
€1 I0Ka3K, BiAXWJICHI CyZI0M, Ta MOTUBU iX BijXu-
sienHst. OcobaMBOCTI peastizallii BKazaHoro 3aKo-
HOJIABYOTO IT0JIOKEHHS 3HAXOJMMO 1 B Cy/0Biii
npakrutt. Y [locranosi KI'C BCBin 27.01.2019y
crpasi Ne 910/7054,/18 3asnaueHo: «Bukianen-
HA Yy pillleHHi JIniIe JOBO/IB Ta 0Ka3iB CTOPOHH,
Ha KOPHCTB SIKOT TPUIMAETHCS PillleHHs], € IOPY-
LIeHHSIM BAMOT IIPOIECyaJIbHOTO 3aKOHY 1070
PIBHOCTI BCIX YYaCHUKIB CyZ0OBOIO IIPOIECY
epesi 3aKOHOM i cyzmoms [13], o cBiguuTh 1po
Te, 0 B PillleHHi Cy[Ay MaioTh BimoOpaskaThcst
Pe3YJIbTAaTH AOCIIIKEHHS BCiX I0Ka3iB, 3i6paHnx
y CIIpaBi, B TOMY YMCJIi TUX, AKi BiIXAJIEH] Cy10M.
Boanouac gani B niit nocranosi Kacarifinmii roc-
TTOJIAPCHKUN CYI «aHaJIi3y€ MpaKkTUKy EBporieii-
CBKOTO CY/1y 3 IIPAB JIIOANHN, 30KPEMa BUKJIQJICHY
y cpaBax «IIponina nporu Ykpainus (pimenns
Bix 18.07.2006), «Tpodumuyk potn YKpainu»
(pimenns Bin 28.10.2010), ne €Bporneiicbkuii cy
3 IIpaB JIIO/IMHU 3a3HAYaE, 1110 IIyHKT 1 crarTi 6
Komusenttii 30608’s13y€e cyan gaBati 06rpyHTY-
BaHHS CBOIX pillleHb, ajle Iie He MOoXe CIIpuiiMa-
TUCH SIK BUMOTa HaJlaBaTH JleTalbHy BiAIOBi/b
Ha KOJKeH apryMenT. 3 11poro npusozy Kacariii-
HUI FOCTIOIAPCHKII CY/I PO3'SICHIOE, 1110 «TaKU
BHCHOBOK €BPOIIEICHKOTO Cyy 3 IIPaB JIOAUHN
3BIJIbHSIE CY/I1 BiJ1 OG0B’ sI3KY Ha/laBaTU JI€TAIbHY
BI/IIOBi/Ib HA KOXKEH apTYMEHT CKapKHUKA, IIPO-
Te He CBi/YUTD IIPO MOXKJIUBICTb B3araji irHopy-
BaTU JOBOJAU YU JOKa3M, Ha AKi IOCUJIAIOTHCS
cTopoHu y cripasi» [13]. ¥ cBofiii inmiiit nocra-
noBi, Bix 12.02.2019 y crpasi Ne 911/1694/18,
KI'C BC Taxox BBaka€e 3a JIOIiJIbHE 3BEpHY-
THUChH JI0 TIPAKTUKK €BPONEIHCHKOTO CYy 3 IIPaB
JIIO/INHU, SKUAI y CBOIX PillleHHSX BKa3ye Ha Te,
1[0 «3aCTOCOBYIOUH IIPOIIEeYPHI ITPAaBUJIA, Halli-
OHaJIbHI Cy1U TIOBUHHI YHUKATU AK HAIMipHOTO
dopmaismy, sikuii Gyjie BIUIUBATH HA CIIPABE]l-
JUBICTh TIPOIIEAYPH, TaK i 3aiiBoi THYYKOCTI,
sIKa TIpU3BeJle /10 HiBeJIOBAHHS IPOLEAYPHUX
BHMMOT, BCTAHOBJIEHUX 3aKOHOM (JIMB. PillleHHS Y
cnpasi «Walchli v. France», 3assa Ne 35787 /03,
1. 29, 26.07.2007; «<TOB «®pizna» npotu Yrpa-
famy, 3asBa Ne 24003/07, n. 33, 08.12.2016).

€BpONEHCHKUN CyZL 3 TPaB JIOAUHU TaKOXK
3a3Hayvae, 1110, X04a Hal[ilOHAJbHUN Cy/l Ma€ MeB-
Hy cBOOOMY PO3CyIy 1010 BUOGOPY apryMeHTiB
y Tilf UM iHIIi# cIpaBi Ta MPUHHSATTS OKAa3iB Ha
MiITBEP/KEHHS TO3UIIiN CTOPiH, OpraH BJAAKN
3000B’gd3anui BUIIpaB/iaTU CBOi /i, HaBiBIINK
OOrpYHTYBaHHS CBOiX pillleHb (AUB. PpilleH-
s y cnpasi «Cyominen mporun Dinsumuiis,
Ne 37801/97, n. 36, Big 1 mumasa 2003 poky).
ITpusHaueHHsT OOIPYHTOBAHOIO PilllEHHS TTOJIsI-
ra€ B TOMY, 1106 TIPOJIEMOHCTPYBATH CTOPOHAM,
1110 BOHU GyJIr ouyTi» [14].

BucHoBok

Buuenns pimens Kacariitnoro rocmo-
napcbkoro cyny y ckiuani Bepxosuoro Cymy
CTAaHOBUTH 3HAUYHNN HAYKOBHUI Ta MPAKTUIHII
iHTepec, ajpKe I03BOJISIE OCATTH TIeBHOT yHi(i-
Kallii Ta €ZIHOCTI CYZOBOI MPAKTUKH, IO POGUTDH
rOCIIOAPChKUii Tponec OiIbLI TIPO30PUM Ta
nepeabauyBanum. Ile € 0cobIMBO akTyajibHUM
micsst pepopMyBaHHS TIPOTIECYATBHOTO 3AKOHO-
JIaBCTBA, KOJIM HOBiTHI 3aKOHO/IaBYi ITOJIOKEHHS
noTpebyoTh BiAIIOBIAHOI NPaKTUYHOI peasiza-
1ii. Takoxx BUAAETHCSA MOLINIBHUM y3arajabHeH-
Hd TpakTuku KacamiifHoro rocmozapchKoro
cyny y cknani Bepxosrnoro Cyny 3a aHasorieo
3 nocranoBamu llnenymy Burmioro rocmnomap-
CBKOTO CyJLy, IO CpuaTUMe OibLIiil mpouecy-
aJIbHill BU3HAUEHOCTI.
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Cmamvs nocesuena anamnusy 1mosen Xo3aicmeennozo npoueccyarvhozo Kooexca Yxpaunor ommocu-
meabHo 00Kasvleanus 1 00Ka3ameibeme nymem ucciedosanus npaxmuxu Kaccayuonnozo xossiicmeenozo
cyda 6 cocmase Bepxoernozo Cyoa. B cmamve paccmampueaiomes nogeiiuue nooiceHus Xo3sicmeennozo
npouecca 06 06583annocmu 00KA3bIBaAHUSL, OCHOBAHUAX 0C6000JC0eHUs 0m 0KA3LIBANUS, NPUSHAKAX 00KA-
3amenvcme u nopsoxe ux ucmpebosanus xossiicmeennvim cyoom. Taxace enumarnue yoereno ocobeHHOCmAM
noxasanuii ceudemeneil, 6bi600aM KCNEPMOE, onpedenena 803MONCHOCL OMKIOHEHUS 00KA3AMELbCME
6 X03AUCMEENHOM Npoyecce.

Kmouessie cioBa: JI0OKa3aTeJabCTBa, JOKa3bIBaHNE, XO3SCTBEHHBII IIpoIecCe, MpaKTUKa BerOBHOrO Cy/:[a,
0cBOGO/IEHIE OT IOKA3bIBAHMU ST, TIOKA3aHIsl CBI/IeTeIelt, cyie6Has SKCIepTH3a, BhIBOJI 9KCTIepTa B cepe mpasa.

The article is devoted to the scientific analyses of new provisions of Economic Procedural Code of Ukraine
about evidences and proving process by means of studying of Cassation economic court in the composition of
the Supreme Court practice. In the article new provisions of economic court procedure are considered, among
which are: legal provisions about obligation of evidence submission, exceptions from proving, features of evi-
dence and legal order of their request by economic court. As well as that, attention is paid to the peculiarities
of witness testimony in economic litigation, expert conclusions, the possibility of evidence rejection is defined.

Key words: evidence, proving, economic litigation, practice of the Supreme Court, exception from proving,
witness testimony, expert examination, expert conclusion in the sphere of law.
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Jhoomuna Muxumenxo,

Kano. 10puo. Hayx,

douenm xagedpu MincnapooHozo nPUsamL020,
KOMepuitinozo ma yugiibHozo npasa

Kuiscoko20 nayionanviozo mopzosenvHo-eKoHoMiuHo20 yHigepcumemy

BEH/IVHT: IMTAHHS TEOPII TA IPAKTUKU

Y cmammi na ocnosi ananizy wuHHUX HOPMAMUGHO-NPABOBUX aKMi6 i HayKosux 00poboK nposede-
HO KOMNAEKCHe QOCHIONCEHH MeOPEeMUUHUX i NPAKMUYHUX ACNEKMi8 w000 npasosoi npupoou eendunzie
(mopeosux asmomamis) i NOPAOKY NPOBAOICEHH MOP2OBELLHOT DisILHOCTI Uepe3 MOP20GebHI ABMOMAMIL.
Jlocidxcero npasosy npupody mopeosux agmomamis i 6umozu 00 ix QYHKUIOHYEAHHSL.

Ki11040Bi cj10Ba: BeHAMHT, TOPrOBUI aBTOMAT, TUMYACOBa CIOPY/a, TOProBuii 00’€KT, po3apiOHa TOPTiBJI,
IYHKT MPOJAKY, ClelializoBate 00JIaiHAHHsI, PEECTPATOP PO3PAXYHKOBUX OIEPAILiil.

IMocranoBka mnpoGaemu. HaykoBo-Tex-
HiYHUI TIporpec i TMOB’SI3aHUil i3 1IUM €KOHO-
MiYHUI PO3BUTOK CIPUYUHUIN iCTOTHI 3MiHU
B po3zpiOHiil TopriBi Ta akTyasisyBanu HeoO-
XiHICTb CTBOpPEHHSI I PO3BUTKY HOBUX aBTO-
MaTH30BaHUX CHUCTEM — TOPrOBUX AaBTOMATiB
(BeHUHT).

Benpunr (anra. vending or adri. vend —
3/iiCHIOBATH TOPTIiBJIIO (Uepe3 aBTOMATH) — 1€
IIPO/Iak TOBAPiB i MOCJIYT 3a JIOIIOMOTOIO ABTO-
MaTH30BaHUX cHUCTeM (TOPTOBUX aBTOMATIB).
Benpuur HabyB MIMPOKOrO PO3MOBCIOKEH-
HS Y CBiTi IK 3pydYHUil i He Ay:Ke BIMOTJIUBHUI
crioci6 BectH TOPriBiao abo HajgaBaTh MOCIHY-
ru. BeHnuHr mMae pi3Hi HampsiMu i TPAKTUYHO
JIOPEYHUH y BCiX KOMepIinHNX cepax i Tamy-
351X JKUTTS cycHinbersa [1].

Huni aBromMaTM3oBaHuil TpoJask TOBapiB
MPaKTUKYEThCA B yChOMY CBiTi. Tpamuiiiino
KpaiHoo-aBoputoM y cdepi BEHIUHT-TEX-
HOJIOTIH y pos3apibuiit Toprisii € Snowis, ae
6sm3pko 60% TposaKy TOBAapY 3AIHCHIOETDH-
¢4 32 JOIOMOIOI0 TOPIrOBEJbHUX aBTOMATiB
(mami — TA) [2]. Punok TA (Benaunry) B Ykpa-
iHi — ommH i3 Hailbinpm Hesaiinarux. Tak,
y Snonii Bcranosieno 1 aBromar mpubIM3HO
"a 23 mopunu, B CIHIA 1e cuiBBigHOIIEHHS
cranosuth 1/35, y €spomi — 1/110. B Ykpai-
Hi, 3a orinkamu komnanii Pro-Consulting, neit
nokasuuk cranoBuTh 1/3000. I 1o 06csiriB puH-
ky B $60 mupa. mopiuno, sx B Anomii, Yxpaini
MOKM 10 Aajexo. B Ykpaini Benaunrosuii 6is-
Hec TOKU BY3bKOCEIMEHTOBAHUI i Hepo3BUHe-
HU, HATOBHEHICTb Hilti — ycporo 15-20% [3].

Orke, PO3BUTOK BEHAWHTY B YKpaini
Habupae 3HAYHUX OOEPTiB st 3iHCHEHHS
PO3APIOHOI  TOPriBJi IMIJIAXOM  €aMoOGCayro-
BYBaHHsI, 3 OIVISILY Ha 1€, IOTpeby€E IIPaBoOBO-
TO PeryJioBaHHS U JIOCHI/PKEHHS. Y YMHHOMY
3aKOHO/IABCTBI BiZICYTHI HOPMU NPAMOI Aii, SAKi

© J1. MukuTeHko, 2019

6 BU3HAYAJIM TIOPSIIOK | BUMOTH JI0 PO3MillleHHS
TOPrOBEJbHUX aBTOMATIB, BJIACHe, SK i BiicyTHE
HOPMAaTHBHE BU3HAYEHHS 1IbOTO TIOHATTS i HOro
mpaBoBa npupoja. lle, y cBoio uepry, npusBo-
JIUTD JI0 IPABOBOI HEBU3HAYEHOCTI, a caMme HaJle-
sKUTh TA 10 TOProBesIbHOTO 00’€KTa Y1, MOIKJTH -
B0, TA € ToproBeibHUM 00JIaJHAHHSM, Ha SIKUI
He MOTPIOHO OTPUMYBATHU TOTOPKEHHS MicIie-
BUX opraHiB Biazau. lle nuranHsa € HapiXkHUM
KaMeHeM, OCKIJIbKY iICHYIOTb CKJIQ/IHI IIPOIeyP-
Hi BUMOTH 0 PO3MIlllEHHsI TOProBoro o0’eKkTa
(HAIPUKJIAJ, TUMYACOBOI CIIOPYIM), HA HHOTO
NOTPIOHO OTPUMATH IIOTOJKEHHS MiCIIEBUX
oprauiB Biaau, 0OPMUTH TACHIOPT TIPUB’A3KHU
il YKJIACTH JIOTOBIip IIPO Nai0BY y4acTb.
IIutanug momo JeriTuMariii Ta TTPaBOBOI
IIPUPOAM BEHJMHTY BUCBIT/IIOBAINCS B MpaIsix
M. Jlesi Ta B.A. Beiir [4], H.A. Tonomy60Bof,
[.O. Bnauk [6], T. dxxoyus [7], JI.LA. Mukuten-
KO [8] Ta iHIIKX, 110 3yMOBJIEHO 06 €EKTUBHUMU
(daxTopamu, 30KpeMa rocTpoTo npobiieM, siki
BUHUKAIOTD ITiJ 4YaC BU3HAYCHHS [IPABOBOI IIPU-
pOAX TOProBeJIbHUX aBTOMATIB i JieritTumartii
ix c¢dynkmionyBanus. Ilpore omHOCTaltHOCTI
B IIOIJIA/IaX MIO/I0 TPABOBOI IIPUPOAN TaA JIETiTH-
Mmaitii TA HeMae Hi B HAyKOBIIiB, Hi B IOPUCTIiB-
IIPaKTUKiB, Hi B HOPMaTUBHO-NIPAaBOBUX aKTaXx,
SKI TAKOXK HE aI0Th OAHO3HAYHOI Bi/IIIOBi/L.

Meroro crarti € pospobieHHs H OOrpyH-
TYBaHHS TIPOTO3UINH 1OZI0 BU3HAYEHHS
MPaBOBOI NMPUPOAM Ta JieritTuMarltii Gynkirio-
nyBaHHs TA.

[l nocsArHeHHsI TOCTaBJIeHOI MeTH OCHO-
BHa yBara B CTaTTi 30Cepe/iPKeHa Ha BUPIillIeHH]
TaKUX 3aB/laHb:

- IIpoaHai3yBaTH HOPMaTUBHO-IIPABOBi
aKTH, SIKi BPeryJbOBYIOTh MUTAaHHA HAJIEKHOCTI
it pynkmionyBannsa TA;

- BU3HAYUTHU IPaBOBY npupony TA;
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- OKPECJIUTHU 3aKOHO/IaB4i BUMOTH JI0 PO3Mi-
meHHs Ta GyHKIiOHYBaHHS TA;

- chopMyJIoBaTH BUCHOBKKM Ta IPOIIO-
3UIIH 1010 BJOCKOHAJEHHS 3aKOHOJABCTBA
B I1ili cepi.

Bukian ocuoBHoro Mmarepianxy. Daxisiii-
MIPaKTHKU 3a3HayaloTh, <o B IIpaBuiax pos-
MiteHHs1 Takux cropys Ne 244 (ax i B iHmmx
3aKOHO/IABYMX aKTax) He 3raayeTbhest TA cepen
TUMYacoBUX cnopyZ. Bin roBoputb (MaeTh-
csa Ha yBasi [IpaBuna — asgmop) mume, mo TA
MO)ke OyTU PO3MIIIIEHO Y MepecyBHil ThMYa-
coBilt criopyzi (cT. 28 3akony Yxkpainm «IIpo
PETyIoBaHHS  MiCTOOY/IIiBHOI  iSLIBHOCTI»
Bixm 17.02.2011 p. Ne 3038-VI; n. 1.4 Ilopsiaky
Ne 244). Ilpunarigao 3ayBakMMO: SIKIIO BU
36upaeTecst posminysaru cBiil TA came y Takiit
criopyzi abo Bupiture, 1o Biaacte TA € Tumua-
COBOIO CTIOPY0I0 — Tpeba Oyzie oTprMaTH Tac-
MOPT TPUB’SI3KM TUMYACOBOi criopyau (posz. 11
[Mopsaaky Ne 244)» [9].

TobTo, Ha TIePEKOHAHHSI aBTOPA, MTPABOBO-
sgopisentb TA Mae caM BU3HAUMTHCS 3 IIPaBO-
Boto mpupozoo TA, sik Hacainok, T06T0 OTpH-
MyBaT{ Y1 He OTPUMYBATH MACTIOPT TIPUB SI3KU.
BiiacHe, Best [OKTpuHA aBTopa MmoGyaoBaHa
Ha nepexkoHanHi, mo TA — e TumMuacosa cro-
pyaa. He moromkyiounch i3 3amrporoHOBaHOIO
JIOKTPUHOIO, Bi/IMiTUMO, 1[0 aBTOP IMOCUJIAETHCS
na 1. 1.4 Ilopsaky po3MileHHsI TMMYaCOBUX
CHOPYZ /U TIPOBA/DKEHHSA  IiIPUEMHUIID-
Kol pisbHOCTI It 3a3Havae, mo TA — me ImyHKT
nepecyBHOi TUMYacoBoi criopyzau. [Ipore, 3 ana-
i3y BusHauenHnd 1. 1.4 [lopaaxy BumiuBae, mo
B TlepecyBHiil THMYACOBIiil copyai Mosxke OyTH
PO3MiIllEHO TOProBejibHe 00JIAHAHHS, JI0 SIKOTO
sapaxoBato it TA. To6ro TA — 1e Toprosesb-
He OONaIHAHHI, siKe MOXe OyTH po3MileHe
B Oy/1b-sIKOMY TOPTOBeJbHOMY 00 €KTi!

JLJist BperyJnoBaHHst po30isKHOCTEH Y MOTJIs-
JlaxX i 3aKOHO/IABCTBi BapTO 3iHCHUTH IPYHTOB-
HUiT aHali3 HOPMATUBHHX aKraX, mob miiiTu
iCTUHY B IIbOMY ITMTaHHI.

Biamosigno g0 m. 6 Ilocranosu Kabiue-
Ty MinictpiB Ykpainun «IIpo 3arBepmkenns
[Topsaxky mpoBajsKeHHSI TOPTOBEJIBHOI [islib-
HOCTi Ta IIPaBUJI TOPrOBEIBLHOTO OGCIYrOBY-
BaHHS Ha PHUHKY CIIO)KMBYMX TOBapiB» Bil
15 wepsms 2006 p. Ne 833 [10], cy6’exT Toctmo-
JIApPIOBAHHA /17151 IPOBA/IKEHHS CBOET JiAIbHOCTL
MOKe MaTh po3apibHy, Api6HOPO3APiIOHY TOPTO-
BEJIBHY MEPEKY ISl IPOBAIKEHHS PO3APiOHOT
TOpProBeJIbHOI AisinbHOCTI. IIpoTe B 1ibOMYy HOP-
MaTHUBHOMY akTi He BU3HA4YCHO, Yepes SIKi Top-
roBi 06’€KTH CYO'€KT TOCTIOAAPIOBAHHS MOXKeE
3I1iCHIOBATH PO3IPIOHY TOPTIBIIIO.

3rigno 3 Hartionanbnum crangaprom Ykpa-
inm JICTY 4303:2004 «Poszapibna Ta omrtoBa
TOPTiBJIst», Po3ApiOHA TOPTIBJISA — BUI EKOHO-
MiuHOI AiszmbHOCTI y cepi ToBapoobiry, Imo
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OXOILTIOE KYIIiBJIIO-TIPOJIAJK TOBapiB KiHIIEBOMY
CHOKMBaueBi Ta HaflaBaHHSI HOMY TOPTOBEJIb-
Hux nocaryt [11].

Posnpibua Toprisias depes apibHOPO3APi6-
HY TOPrOBEJIbHY Mepexy € OfiHiero 3 dopMm
1103aMarasuHHOrO TPOJAaXKy TOBapiB, 3a sKOI
MPUMIIIEHHS He MaioTh TOPTOBEJIBHOTO 3aily
ns cnoxuBadiB. ITpogask ToBapiB 3aiiicHio-
€ThCs Yepe3 IyHKTH HeKalliTalbHOi 3abyio-
BU — KiocKH, J1api, JapK#, TaJaTKW, TaBLIbHOHN
JUISL CE30HHOTO IIPO/IAKy TOBAPiB, MOpP20GevHi
asemomamu [12].

To6ro, Bianosigo o IIpaBun poGoru
IpibHoposapibHOi ToproseabHoi Mepesxki, TA
€ IIYHKTOM JApi6HOPO3APIOHOI TOProBebHOI
Mepexi.

Y nignynkri 3.3.3 posginy 3 Hakasy [lep-
’aBHOTrO KoMirtery cratuctuku «IIpo 3arBep-
mokeHHsT [HCTpyKIii mono 3amoBHeHHS GopM
JIeP>KaBHUX CTATUCTUYHUX CIOCTepeXKeHb CTO-
COBHO TOPrOBOi Mepexi Ta Mepexi pecTopaH-
HOTO ToCTofiapcTBa» Bim 24 sxostHs 2005 p.
Ne 327 3aznaueno, 110 «mopeosi asmomamu —
Pi3HOBU Mepeski po3ApiOHOT TOPTiBII Tpemmve-
TaMU MOBCSIKAEHHOTO TIOMUTY Ta iMITyJIbCHOI
MOKYTIKKM, HeoOXiqHOi B PI3HUX CHUTyaI[isgx
(TIOTIOHOBI  BUPOOM, IPOXOJOAHI Ta rapsui
Hamoi, IyKepKy, iHNI JIerki IpOoAyKTH Xap4y-
BaHHs, ra3eTH, KOCMeTHKa, KHWUTH, MYy3W4Hi
amsbomu, imsmu, GyTéomkn Tomo). Ix ycra-
HOBJIOIOTh Ha BYJWISX, IJIONIAX, BOK3aJax,
y MiCIISIX BiATIOUMHKY HaceJeHHs JJIs1 IPOJasKy
wryyHux tosapis» [13]. To6ro, BianosigHo 10
i€l Iacerpykuii, TA nHamexarb 10 Mepexi pos-
Ipi6Hoi Toprisui. ¥ myHkri 2.7 mi€i & IHCTpyK-
il BU3HAYEHO, 1110 TOProBa Mepexa (Mepeka
po3api6HOI TOpriBAi) — CyKyIHicTH 00’€KTiB
(3akmaziB) po3apibHOi TOPTiBIIi, PO3MIllIEHNX Ha
BU3HAYeHii TepuTopii (MicTo, ceJuIe TOIIo).

[MincymoByloun anani3 Bulle3a3HAYCHUX
HOPMAaTHBHO-TIPABOBUX AaKTiB, ybayaemo, 1o
TA BmacTuBi Taki ocHOBHi KpHTepii:

— MYHKT HeKaIiTalibHOi 3a0y/10BH;

— IyHKT ApiGHOPO3APIOGHOI TOProBeaBHOI
Mepexi;

— IIYHKT IPOZIa’Ky TOBAPIiB.

Tob6To HaBemeHi KpuTepii AAIOTh IMiACTaBM
BBaKaTH, 10 TA Hamexartpb /10 MYHKTY TIpoja-
XKy, 4epe3 sIKUil 3illCHI0ETbCS APIOHOPO3API6-
Ha Ttoprieisi. Ane yu Hacupasnai TA e topro-
BUM 00’€KTOM JAPiGHOPO3APIOHOI TOPrOBEIBHOI
MepexKi?

Bignosinno no [opsaky po3aminienus: Tum-
YaCOBUX CIIOPYA AJIA MPOBAJKEHHS MiJTIPAEM-
HUIBKOI JistibHOCTI, TA HaJIeXUTHh 70 CIelli-
aJibHOrO ObsasHaHHsA. Y TyHKTI 1.4 BU3HA4YeHO,
10 <TlepecyBHAa THMYACOBA CIIOPY/ia — CIIOPY/A,
sIKa He Ma€ 3aKpUTOTO IPUMIL[eHHS /1T TUMYa-
COBOTO TlepebyBaHHsI JIO/El, Y SKill Moke OyTH
po3MillleHe TOproBejibHe OOJIaJHAHHS, HHU3b-
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KOTEeMIIEPAaTypHUH NPHUJIABOK, JIOTOK, EMHICTD,
MOpzo6eavHULl agmomam, iHIIi TPUCTPOI I
CEe30HHOI PO3APi6HOI TOPTiBIIi Ta iHIIOT HiAIpu-
€MHUIIBKOI TisITbHOCTI> [14].

Y nynkri 1.8 Ilopsaky po3amilieHHS TUM-
4acoOBUX CIOPY/ /I IIPOBAJKEHHS IIiJ[IIPU-
E€MHUIIBKOI [iSTBHOCTI BKa3aHO: «X0JOIUIbHE
Ta iHue 06JaIHAHHS, [0 PO3MIIILYETHCS TTOPSI
3 TC, neobxinne ais 3abesnedeHHs caHiTap-
HUX 3aXO0/[iB UM JOTPUMAHHS BUMOT CaHiTapHUX
HODM, He nompebye ompumanis 0yoo-sK020
Oosgomy». 1lpu 1mbOMY 3arajbHa IUIOIIA, IO
3aiiMae Take OOJAMHAHHS, He MOXKe IIE€PEeBH-
myBatu 25% 1ot tiei TC, a o6magHaHHS Mae
poamittyBatucs mopsiz i3 TC. Take obangHanHs
IMOBUHHO MAaTH 30BHIIIHIN BUTJIS, IKUI BiAIO-
BiZla€ apXeTHILy TUMYACcOBOI criopyau [14].

Y  nyskti 648  «Tapa-o6iaagHaHHS»
Harmionanenoro cranmapry VYkpainu [CTY
4303:2004 <«PoszapibHa Ta ONTOBa TOPTiBJISI»
3a3HAYEHO, 110 70 OOJIAJIHAHHS HAJEKUTD TeX-
HiYHWiT 3aci6 A PO3MIllyBaHHSsI, TPAHCIOPTY-
BaHHs, TUMYACOBOr0 30€piraHHs Ta MPOAAKY
3 HBOT'O TOBAPiB METOIOM CaMOOOCIyTOBYBaHHSI.
A B miysakTi 7.6 HarmionanbHo cranmapty HaBo-
nuThcs BusHauenusi TA, a came ue mexuivnui
3aci6, AKull asmoMamuyHo 6iOnycKae mosapu
noKynuesi nicis 00epicanis 6io 1bozo NAAmigic-
nux 3acoois. Ilixteepmxentam toro, mo TA €
TEXHIYHIM 3ac000M, Yepes3 SIKUil 3/1iiICHIOETHCST
nepeiada ToBapy mokytiesi, € cT. 703 [{usins-
Horo kozekcy (nani — 1K) Ykpainu «IIpomgax
TOBApPiB 3 BUKOPUCTAHHSIM aBTOMATIB». ¥ IyHKTi
1 ct. 703 IIK Yxpainu fimeTbcss MOBa TIPO Taxe:
«Sk1o nponask ToBapy 3AiNHCHIOETHCS 3 BUKO-
pUCTaHHAM aBTOMaTiB, BOJIOALIELb aBTOMATIB
3000B’sI3aHIH JOBECTH /10 TIOKYIILIB iH(opMaIlio
TIPO TIPOJIABILS TOBApPYy ILISIXOM PO3MIIleHHST Ha
aBTOMATi 0ro pekuM pobOTH, a TaKOXK [ii, AKi
HeoOXiHO BUMHUTU TIOKYIIIEB] /JIS OlepsKaH-
Hs1 ToBapy». To6ro B 11K YKpainu 3azHaueHo,
mo TA — e 3acib, 3a 0IIOMOTOI0 SIKOTO yKJIa-
JIAEThCST JIOTOBIP PO3APIOHOI-KYIIiBII IPOAAKY.

Ha migTBepmxenHs Hamoi mnosumii cro-
coBHO 3apaxyBaHHs TA 70 cnenianizoBaHoro
TOPrOBE/ILHOTO O0JIalHAHHSI HABeAeMO HOPMHU
K Yxpainu, sxuit BUIiNS€ HeKiTbKa BUIIB
JIOTOBOPIB PO3APIOGHOT KyTIiBJIi-TPOAAKY 3a/I€K-
HO Bifl iX YMOB, a Takok CIOCOOY YKJIaJeHHS
i1 iHIIMX 03HaK. 30KpeMa, JI0 TaKUX JIOTOBOPIB
HaJIeXXaTh JI0TOBIP KYyIiBJi-1IPOAAXy 3 YMOBOIO
TIPO IPUHHATTS MTOKYTIIIEM TOBapy B yCTaHOBJIE-
uuii gorosopom ctpok (ct. 701 IIK Ykpainn),
JIOTOBip KYMiBJIi-TIPOJAXKy TOBapy 3a 3pa3kamu
(ct. 702 IIK Yxpaiam), moroBip KymiBii-Tipo-
JaKy 3 BUKOpUCTaHHsM aBTomaris (cT. 703 IIK
Yxpainun). Tobto B I[K Ykpainu BusHaueHo
0COBJIMBOCTI YKJIAJ@HHS JIOTOBOPIB PO3APiOHOT
KYITiBJI IPOAAsKy 3aJI€KHO Bijl CIOCOOY yKIaaaH-
Hs JIOTOBOPY, a He Yepes MeBHUN 00’ €KT TOPTiBJIi.

3BepTaEMo yBary Ha Te, IO y TPaBOBiTHO-
cuHax i3 BukopucrtanuaMm TA onuieio 3i cTopin
mpaBounHy € croxusad. OTxe, y pasi ykia-
JAaHHS JI0TOBOPY KYIIiBJIi-IIPOJaXy 3 BUKOPHC-
TaHHSAM TA 3aCTOCOBYIOTHCS HOPMH 3aKOHY
Ykpainu «IIpo 3axucT nmpaB crioxXuBaviBy, SKUii
peryJoe BiHOCMHU MIXK CIIOKMBayaMK TOBA-
PiB, POGIT i TIOCAYT i BUPOOHUKAMM i1 TIpOAaBIIA-
MM TOBapiB, BUKOHABIAMU POOIT i HazaBayaMu
MOCJYT Pi3HUX (OPM BJIACHOCTi, BCTAHOBIIIOE
IIpaBa CIIO’KMBAuiB, a TaKOXK BHU3HAYa€ MeXa-
Hi3M iX 3aXUMCTYy 1 OCHOBU peasi3arliii iep;kaBHo1
HOJIITUKY Y cepi 3aXKCTy TPaB CHOKUBAYIB.

Buxoznsauu 3 anasnizy BuiesazHauyeHUX HOP-
MaTHBHMX aKTiB, 3ayBakumo, 1mo TA — 1e He
TOproBuii 06’eKT, a crenianizoBane 06IagHaAHHS
(TexHiYHMI 3acib) yepes sKUil 3MIHCHIOETHCS
PO3ApiGHA TOPIiBJIA Ta KU MOKe PO3MilllyBa-
THCS SIK Y TOProBoMy 00’€KTi, Tak i mosa Horo
MeXKaMHU.

3 ormsagy Ha Te, mo TA He HaJIEXHUTH /10
TOproBoro 00’€KTa, Ha HBOTO He TMOTPIGHO
OTPUMYBATH TOTO/KEHHS, TIACIIOPT IPUB A3KU
i yKJazaTH JOTOBip PO IaliOBYy y4yacTb, fK,
HaIlpUKJIaJ, Ha TUMYacOBi CIOPYyAM Ta Iiepe-
CyBHi TOProBi 06’exTH, K 3a3HayeHo B Ilopsi-
Ky pO3MillleHHs THMYacOBUX CIOPYJ JJIsg
IIPOBA/KEHHA IMiANPUEMHHUIBKO [isIbHOCTI.
[lnsa poswmimenns TA iioro BiacHuk (BoJsomi-
Jiellb) 3a3BUYail YKJIA/IA€ 3 BJACHUKOM TOPTOBO-
ro 06’eKTa JOroBip OPEHIU TOProBEIbHOI IJ10-
i, ge 6yze posmimeno TA.

g meritnmarnii mistienocti TA, oxpim
HOro BCTAHOBJIEHHSI, MOTPIOHO AOTPUMATUCS
npoueaypu ¢ickasmizarii. [Ipunariqno Bimmi-
THMO, 1110, OCKiIJIbKU B TA HaJIeKUTb /10 TEXHO-
JIOTIYHOTO OOJIafiHAHHsA, Yepe3 SKe CIOKUBadi
OTPUMYIOTH TPOAYKINIO i 3MilICHIOIOTb pO3pa-
xyHku 3a Hei, TA 1me i HaJeXXUTh 0 peecTpa-
TOpa po3paxyHKoBuXx onepaitiiii (rani — PPO).
Bignosizno mo cr. 2 3akony Yxpainu «IIpo
3aCTOCYBaHHSI DEECTPATOPIB  PO3PAXYHKOBUX
orepatliii y cdepi Toprisiii, fpOMaZICbKOTO Xap-
yyBaHHSI Ta IIOCHIYT», PEECTPATOpP PO3PaXyH-
KOBHUX OIlepaltiii — 1ie mpuctpiii abo mporpam-
HO-TeXHIYHUI KOMILIEKC, y AKOMY peasizoBaHi
dickanpui GyHkiii Ta AKUN TPU3HAYEHU JIJIsT
peecTpartii po3paxXyHKOBUX oOTepaliii mix dac
PO’y TOBapiB (HaJaHHS IOCIYT), onepartii
3 KyMiBJIi-IPoJaKy iHO3eMHOI BalioTH ii/a60
peecTpartii KiTbKOCTi IpoIaHNX TOBapiB (Hazia-
HUX IOCJYT), ollepaliiif 3 NpuiiMaHHs TOTiBKU
JUIsl TIoziasibiiioro repekady [15]. BiamosinHo
JIO II€I JK CTaTTi, 10 PEECTPATOPIB PO3PaXyHKO-
BUX OIlepalliii HaJeKUTh aBTOMAT i3 MPOAKY
ToBapiB (1OCIYT).

[na dynxmionysanus TA gk PPO B apomy
NOBUHHI OyTH peasizoBaHi (ickaibHi QYHKILI.
[lo dickanmpaux yHKITiT HATEIKATH OTHOPA30BE
3aHeCceHHsl, JOBroTepMiHoBe 30epiranHs y ¢ic-
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KaJbHIN Tam’siTi, 6aratopa3oBe 3YMTYBaHHS i
HEMOJKJIMBICTh 3MiHU TiICyMKOBOi iH(opmartii
po 06CAT PO3PaxyHKOBHMX oleparliii, BUKOHa-
HUX Y TOTIiBKOBIll i/a60 Ge3roTiBKOBill (popmax
(i3 3acTOoCyBaHHSM MJIATI>KHUX KapPTOK, TJIATiXK-
HUX YeKiB, JKeTOHiB TOIIO).

Bignosigno mo m. 2 cr. 3 3akoHy Ykpa-
iam «[Ipo 3acrocyBanHs peectpaTopiB pPO3-
PaxyHKOBHUX orfiepailiii y cepi Toprisii, rpo-
MaJICbKOTO XapuyBaHHsSI Ta IOCIyT», cy0'eKTu
rOCIIOJAPIOBAHHA OBMHHI BUAaBaTu 0CO0i
B 00OB’SI3KOBOMY TIOPSIIKY PO3PaxyHKOBUI
JIOKYMEHT YCTaHOBJIEHOT ()OPMU HA TIOBHY CyMY
nposezeHoi omnepartii. To6to Biaacue TA nosu-
HEH BUIaBaTH PO3PaXyHKOBUI JOKYMEHT, SIKUI
3acBifluy€e yKJa/aHHS IPAaBOYNHY.

BigmitTumo, mo Ha Tepuropii Ykpainu
JIO3BOJISIETLCSI peasli3oByBaTH # 3acTOCOBYBa-
tn snnre Ti PPO BiTunsuguoro ta inoseMHoro
BUPOOHUIITBA, sIKi BKJIOYeHi 10 [lep:kaBHOTO
PEeECTPY PEeeCTPaTOpiB PO3PaxyHKOBUX OIlepa-
il i KOHCTPYKIList Ta MporpaMie 3abe3neyeHHst
SAKUX BIiAIIOBiJJa€ KOHCTPYKTOPCHKO-TEXHOJIO-
riyHiil i IporpamMHiil JoKyMeHTallii BUpOOHUKA.

Ockinpku Toprosuii aBromar € PPO, To
iforo Tpeba peecrpyBatu B oprati [lepskaBHOi
dickamproi cayxbu (mami — JDC) 3a miciem
peectpaiiii cy6’€KTa rocmoapchbKoi MisITbHOCTI,
a TaKOX BECTH KHUTY OOJIKY PO3PAXYHKOBUX
onepaiiiit. OkpiM TOro, cy6’€KT rocroaapcbKoi
JMiAJMBHOCTI Ma€ IojaBaTU 0 OPraHiB J0XOXiB
i 360piB 3BiTHIiCTH, MOB'sI3aHy i3 3acToCyBaH-
HaM PPO Ta po3paxyHKOBUX KHIIKOK He TIi3-
Hime 15 uncia HACTYIIHOIO 32 3BITHUM MiCsId.
Bignosimno no Hakazy JDC Ykpainu «IIpo
3aTBep/KeHHs /[ep:kaBHOTO PeecTpy peecTpa-
TOPiB PO3paxXyHKOBUX olepamiii» Bifx 4 ciunsg
2019 p. Ne 8 [16], peectp MicTuth nepesik PPO
(171 mozesp), siKi 103BOJIEH] 10 TIEPBUHHOI pee-
cTpallii, a TakoX IEePBUHHA PeECTpallis sIKUX
3ab0poHeHa.

[Tpote, Bianosinxo 1o cr. 296.10 Ilogartko-
BOTO KOJIEKCYy YKpaiHU, peecTparopu po3pa-
XYHKOBUX oOlIlepallill He 3aCTOCOBYIOTLCS I1JIaT-
HUKaMu €auHOro nozxarky 1-i rpymm; 2-i i 3-i
rpyn (pisuyni 0COOU-THANPUEMIN) HE3ATEKHO
BiZl 06paHOro BHUAY MisILHOCTI, 0OCAT JTOXOMLY
SIKUX IPOTSATOM KaJIEHAAPHOTO POKY He Iepe-
uiye 1000000 rpuBens. Y pasi nepeBulienns
B KaJIEHJAPHOMY pOIli 00CSTY JOXOIY IOHAJ
1000000 rpusens 3actocyBanusg PPO nyst tako-
T'0 IJIATHUKA EIMHOTO TIOJIATKY € 000B'SI3KOBUM.
3acrocyBanns PPO posnounHaeTbes 3 mepiio-
TO 4Yhcja MepIIoro MicsAns KBapTasly, HacTyIl-
HOTO 3a BUHMKHEHHSM TaKOIO IIepeBUIIeHHs, i
TIPOJIOBXKYETBCS B YCiX HACTYITHUX ITOJATKOBUX
nepiofax IMpoTAroM peecrpailii cy6’ekra roc-
TO/IapIOBaHHA K TUIaTHUKA €IWHOTO TOAATKY.
[Tpote HOpMU 1THOTO MTYHKTY HE TOMIUPIOIOTHCS
Ha TJIATHUKIB €AMHOTO TOAATKY, SKi 3/ilICHIO-
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10Th peasi3aliio TEXHIYHO CKIAIHIX TTO6YTOBUX
TOBAPIB, IO i /I/IATAIOTh TAPAHTIHHOMY PEMOHTY.

Tob6ro, KO cy6O’'eEKT rOCIOIAPCHKOI [isiiib-
Hocti — (ismuHa ocoba-mignpuemenp — €
IJIATHUKOM €/IMHOTO TIO/IATKY, BiH Ma€ IpaBo
ne 3actocoByBaTu PPO. Asne ockinbku TA aBTo-
MaTnyHO Haslexutb 10 PPO, To He 3amexHO
Bizl c1rioco0y OmoaTKyBaHHs BiH 30008’ s13aHUI
3apeectpyBatu cBiit TA, sgkuii BKIIOYEHUI
1o fep:kaBHoro peectpy PPO.

BucHoBku

Y xoxi mocmipKeHHsT MU JIHIIIM TaKUX
BUCHOBKIB:

1. TA HaneXUTH 0 CHemiaTi30BaHOTO TOP-
roBeJabHOrO ObsagHanHsa (TexHiYHMI 3acib),
yepes KUl 3AiHCHIOEThCST PO3APiGHA TOPTiBJIs
Ta KN MOKe PO3MIIyBaTUCS SK Y TOPTOBOMY
00’ekri, TaK i o3a itoro mexkamu. Tomy oTpumy-
BaTH I1aCHOPT IIPUB’A3KU TUMYACOBOI CIOPOAN
BifnoBiano 1o Ilopsaaky posmilieHHs TUMYACO-
BUX CHOPY/ /1JIs1 IIPOBA/IPKEHHS ITi/ITPUEMHUIb-
KO [isIBHOCTI He TOTPi6HO.

2. UK VYxkpaiam Bumiisie nexisbka BUIB
JIOTOBOPIB PO3APIOHOT KyIIiBJIi-IPOAAKY 3a/I€K-
HO Bizl iX yMOB, a TaKOX CIOCOOY YKIIA[eHHS
i iHIIMX O3HAK, 0 TAKOTO CIIOCO0Y YKIaJaHHS
HAJIEKUTh JOTOBIp KYIIBJi-NIPOJAXy 3 BHUKO-
puctarasaMm aBTroMaTiB (cT. 703 IIK Ykpainm).

3. TA — me mpuctpiii, y sskoMy peasizoBaHi
dickanpui GyHKIT Ta AKUN TpU3HAYEHUN JJIs
peecTpariii po3paxyHKOBUX oOIlepalfiii g yac
Npojla)ky TOBapiB (HagaHHs II0CTYr) Ta/abo
peectpariii KiJibKoCTi mpoganux ToBapiB (Hama-
HUX TIOCJIYT), OTlepalliil i3 mpuiiMaHHs TOTiBKI
JUUIS TTIOIAJIBIIIOTO TIePeKasy.

4. Ha name nepekoHaHHs, /I YCYHEHHS
MPOTUPIY y 3aKOHOAABCTBI i omrTrMmizartii pyHK-
mionyBanus TA B Ykpaini ropeuno B [Toctano-
By Kabinery MiunicrpiB Ykpainu «IIpo nops-
JIOK IPOBA/KEHHS TOPIOBEJIbHOI AiAJIBHOCTI
Ta MpPaBWJI TOPTOBEJbHOrO 00CIyTrOBYBaHHS
HACeJIeHHSI Ha PUHKY CIIOKMBUYUX TOBapiB» Bill
15.06.2006 Ne 833 BHecTH HOPMY, sika 6 BU3HA-
yuia it npaBoBuii cratyc TA, Hanpukaan, TA —
ue mexuiunuil 3aci6, KU ABMOMAMUUHO 6i0-
nYCKae mosapu NOKYnuesi nicis 00epiucanis 6io
Hb020 NAAMINCHUX 3AC00T6.

Oxpim Toro, B 1iii xe Iloctanosi mnepesu-
6aunTH BiACWJIBHI HOPMH (SAKi 3TagyBajuics
B mocuipkenti mozgo peecrpaiii TA sk PPO)
crocoBHO dyHKIionyBanHst TA.
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B cmamve na ocHose ananusa 0eicmeyiouux HOpMAMUBHBIX NPABOGHIX AKMO8 U HAYUHLIX QOCUdNCE-
HUTL NPOBEAEHO KOMNIEKCHOE U3YUeHue MeoPemueckux u nPaKmuueckux acnekmos, Kacalowuxcs npasosot
npupodsL seHOuHza (MopPzosozo asmMoOMama,), a maxxce nopsOKa OCYUCMEeHUs. MOP2ogotl OesimelbHOCU
uepe3 mopeosvle asmomamol. Mcciedosana npasosas npupooa mopeoswix agmomamos u mpebosanus K ux

pyHKyUOHUPOBANLIO.

KioueBble coBa: BEH/MHT, TOPTOBBIiT aBTOMAT, BPEMEHHOE COOPYKEHIE, TOPrOBBIN 0GBEKT, POSHUYHAST
TOPTOBJISL, MYHKT IPOJIAKHU, CIIEIMATM3UPOBAHHOE 000PYA0BAHUE, PETUCTPATOP PACYETHBIX OIEPaIUil.

Based on the analysis of current legal acts and scientific developments, a comprehensive study of theo-
retical and practical aspects has been carried out. The aim of this study was to research the legal nature of
vending machines (trade machines) and the order of conducting trading activities through trade automats.
The legal nature of automatic vending machines and the requirements for their operation have been explored.

Key words: vending, vending machine, temporary building, trading facility, retail trade, point of sale,

specialized equipment, settlement operations registrar.
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Apocaae llempynenxo,
Kano. wpud. Hayx, doyenm,

douyenm xaghedpu 20cno0apcvkozo npasa i npouecy

Haujonanvnozo ynisepcumemy «Odecvra opuduuna axademisi»>

OCOBJINBOCTI KOHTPAKTAIIIT
CIIbCBKOTOCHOJIAPCHKOI ITPOTYKIIIT
TA Il POJIb I BHAUEHHS B 3ABE3INEUYEHHI
E®EKTUBHOTO BUKOPUCTAHHS

AEP;RABHUX ROIITIB

Y cmammi oxapaxmepusosano 00206ip koumpaxmauii ciibcvk020cno0apcokoi npodykuii sk 00un i3 20c-
n00apcHKO-NPasosux 3acobis sabesneuenis eQexmuenozo UKOPUCMANILL 0epICAsHUX Kowmie. Busnaueno
ocobausocmi cy6’ckmmozo cxkiady 002060py, W020 NPeomem; NPoBedeHO AHAN3 THUUX eleMeHmie 3MiCmy
00z080pYy Konmpaxmauii ciavcvkozocnodapceokoi npodykuii. Ha nidcmasi nposedenozo ananisy pospobieno
npaxmuuni pexomenoauii 3 YOOCKOHALEHHS 20CN00apCLKO-NPasosozo pezyiiosaniis 6 00CLioNcysaniil cgepi.

KmouyoBi cioBa: KoHTpakTallis, CiJIbChbKOTOCTIOAAPChKA MPOAYKILis, JOTOBIP, TOCIOAAPCHKO-ITPABOBHIL

3aci6, aepkaBHi KOUITH, eheKTHBHE BUKOPHCTAHHSL.

ITocranoBka  mpoGaemu.  Konrpaxra-
11i  ClJIbCBKOTOCIOAAPChKOI MPOAYKII ABJIsIE
€060 0COOJMMBUN BUJ PO3MIIlIEHHSI JePKaB-
HOTO 3aMOBJIEHHsI Ta 3JifiCHEHHs TyOIiYHUX
3akyniBenb. llin wac ykmameHHST 1O0TOBODIB
KOHTpaKTallii Ma€Tbcsd Ha MeTi 3aJ0BOJICHHS
CYCIIJIBHHX i JepKaBHUX TOTped y CilbChKO-
TOCTOJAPChKill TPOAYyKILii, 3ificHeHHS i1 3aKy-
miBJI 7151 TOAAIIBLIOT 1TepepoOKU abo 3aroTiBJIi.
OpnHak, Ha BiMiHY Bif mporueaypu myOmidHuX
3aKyIiBeJIb, TOTOBIp KOHTPAKTAIlll yKIaLa€ThCA
1O/I0 CiJIbCHKOTOCIIOAPCHKOI TTPOAYKILi, sIKa
Mae 6yTH mocTrasiieHa (BHPOIEeHa, BUPOOIeHa)
y MailGyTHbOMY, TOOTO Ha MOMEHT YKJIaAeHHS
JOroBOPY BOHA (DakTHYHO BizicyTHA. [Ipu 11bomy
HEeOOXiHO 3ayBaXkKUTH, 1[0 KOHTPAKTALlisl CiJib-
CHKOTOCIIONIAPCHKOT  TIPOAYKILi sBJIsIE c00010
MiE€BUI roCHozapChbKo-TpaBoBuil 3acib 3abes-
redyeHHs e(heKTHBHOTO BUKOPUCTAHHS JIepiKaB-
HUX KOIITiB, II BIUIUB caMe B 1IbOMY acIIeKTi i
POJIb i 3HaUeHHs y 3abe31ederHi e(peKTUBHOTO
BUKOPUCTAHHA JePyKaBHUX KOLITIB BaXKKO I1epe-
orinnTu. ToMy HasgBHA yBara HayKOBIIiB /10 ITi€l
JIOTOBipHOI KOHCTPYKIIil € LiJIKOM BHUIIpaBJa-
HOI0, & BUSIBJICHHsI CJIa0KuX Micib i mpobJiem-
HUX aCIeKTiB ii 3aCTOCYBaHHA 3 HACTYIHUM
OOIPYHTYBaHHSIM TIPOIO3UILIi OO0 ii YIOCKO-
HaJIEHH, 3 OIVIA/Y Ha BULIle3a3HaYeHe, BULAETh-
€Sl AKTYQJIbHUM 1 HEOOXiAHUM.

[lesski nuUTaHHS BIOCKOHAJIEHHS IIPaBO-
BOT'O peryJiioBaHHA TOCIOAAPChKOL AigabHOC-
Ti AOCHJPKyBaM B IIpalsX Taki HayKOBIL,
gk O.B. Besyx, B.C. Beaux, O.M. Biunuk,
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O.II. Bixpos, E€.II. Ty6in, B.B. [ob6po-
Bosbebka, J1.O. Kwmymina, [.B. 3axuxaiino,
T.A. JlaBpeniox, T.A. JlatrkoBcobka, O.E. Jlin-
aemste, J[.B. Jlivak, B.K. MaJosiTHeBa,
B.K. Mawmyros, B.C. Mimam, B.M. Ilamkos,
JI.A. Tlerpos, O.I1. [Toauepkosuuii, B.B. Tloe-
nunok, B.®. Ilomonmomnymno, I.B. Cwmounum,
B.A. Ycrumenko, O.I. Xpimii, B.B. Yaiikos-
cobka, P.I. Illa6anos, B.B. Illnakos, B.C. Illep-
omna, O.X. IOnmames, I.M. dmkoBa Ta iH.
[IutaHHS TTPABOBOTO PETYJIIOBAHHS KOHTPAK-
Talii CiJIbCbKOroCIoAapCchKoi MPOAYKILIi He €
HOBUMU, iX ZOCJi/PKyBaJu TaKi HAyKOBIL, gK
B.M. Barypun, C.M. Bpatycs, X.A. laiinapsxu,
M.C. Jlinenkep, X.M. Mapuu, A.C. IIporienko,
M.M. Cemeran, A.M. CrariBka, P.O. Xandi-
Ha, O.A. [Isens, 3.1. llIkynain ta in. OxgHax
CHOTOJHI BiICYTHI KOMIUIEKCHI HayKOBi po6o-
TH 3 JOCTiIKeHHsT Pojii ¥ 3HAYeHHST KOHTP-
aKTauii CibChbKOrocnogapcbKol npoaykuii B
3abesriedeHHi  ePEKTUBHOTO BUKOPUCTAHHS
Jep’KaBHUX KOIITiB, IO BKAa3y€ HA BAKJIUBICTh
BUBYEHHsI Ii€i 1POOGJIEMATUKU i 3yMOBJIIOE
iHTepec aBTopa /10 1€l TeMu.

Merto1o cratTi € 3/iliCHEHHS aHaJli3y OCO-
6JMBOCTEN JI0TOBOPY KOHTPAKTAILiT Cl/IbCHKO-
rOCIIO/IAPChKOI IPOAYKILii, 3 OTJIAy Ha POJb
i 3HAYEHHS 1[OTO IHCTUTYTY B 3abe3reveHHi
e(deKTUBHOIO BUKOPUCTAHHS JlepKaBHUX
KOIITIiB, @ TAKOXK PO3POOGIEHHS MPOTIO3UIIiN
I0/I0 BJOCKOHAJIEHHS TOCIIOAAPCHKOTO 3aK0-
HOZABCTBA B 11ii1 cpepi.

© 9. NeTpyHeHko, 2019



6,/2019

roCnoaAPCbKE NPABO | NTPOLUEC

Buknag ocnoBHoro Mmarepiamy. [lomsarrs
i Buam 3acobiB 3abesnedeHHss ePEKTUBHOTO
BUKOPUCTAHHS JIEPAKABHUX KOIITIB (i3 BHOKpeM-
JIEHHSM i3 HUX npamux, cepel] IKUX € KOHTpakK-
Tallis CiTbCHKOTOCHOAAPCHKOI TPOAYKILi), iXx
XapaKTepUCTUKa Ta CUCTEeMHMI aHasi3 y KOH-
TEKCTi FaJly3eBUX O3HaK rOCHOJapPChKOTO IIpaBa
3 HACTYIHUM OOIDYHTYBaHHSM BUCHOBKY IIPO
rOCIIOJIAPCHKO-TIPABOBY MPUPOJY IUX 3acobiB
BUCBITJICHO B HAYKOBUX po3Biakax [1, c. 85-90].
KonTpakrailisi  ciJibChbKOroCIomapchbkoi — mpo-
JYKIii CTAHOBUTH OCOOJIMBUI MPEIMET IOCIIO-
JIapCBHKO-TTPaBOBOTO Ta TOCIIOAAPCHKO-O0TOBip-
HOIO PEryJIIOBaHHSA, BHAC/ZIOK 4Or0 BUHUKAE
HEOOXIZHICTh Y CUCTEMHOMY IOCIiIKEeHHI Horo
[IPABOBOI TPUPO/H, OCOOIMUBOCTEN i 3HAYECHHS
1uist 3a0e31eueHHst eDEeKTUBHOTO BUKOPHCTAH-
HS Jep’KaBHUX KOIITiB. 3arajbHOTEOPEeTUYHi
I TOCHOAAPCHKO-TIPABOBi OCHOBM MeXaHi3Mmy
KOHTpaKTaIlil paHillle BjKe PO3TJIgaancs aBToO-
poM [2, c. 129—-137], Toxx ipejicTaByieHa CTATTS
SIBJISIE COBOTO JIOTiYHE TPOOBKEHHS BUBYCHHS
iei mpobaeMaTHKH.

3rimro 3 u. 1 cr. 272 Tocnomapcbkoro
xonekcy (mami — I'K) Ykpainu [3], nep:xaBHa
3aKyIiBJIA CIIIBCBKOIOCIOJAPCHKOI IPOAYKILiT
3MIiIICHIOETBCA 32 IOTOBOPAMU KOHTPaKTAallii, ki
YKJIJJal0ThCA Ha OCHOBI JiepKaBHUX 3aMOBJIEHb
Ha IIOCTaBKY Jep)KaBi CiIbCbKOroCIOAapCbKOi
npoxaykiii. [Tonoxkennsam . 2 1i€i s crarti [3]
3a3HAYAETHCA, 1O 32 JOTOBOPOM KOHTpPAKTallil
BUPOOHUK  CLILCHKOTOCIIONAPCHKOI  MPOAYKIILii
(6upobnux) 30060B’A3yETHCST TIepeaT 3aroTi-
BeJBHOMY (3aKyMiBeabHOMY) ab0 mepepobHo-
My MiJIPUEMCTBY uu oprauisauii (kommpax-
manmy) BUPOOJIEHY HUM TIPOAYKILIO Yy CTPOKH,
KIJIBKOCTI, aCOPTUMEHTI, 1110 nepeﬂ6aqui JI0T0-
BOPOM, & KOHTPAKTAHT 30008’ 13y €ThCSI CIIPUSITU
BUPOOHUKOBI y BUPOOHUIITBI 3a3HAYEHOI TPO-
JYKIii, IpUHHATY i OTIATUTH Ti.

3i 3MicTy BullleHaBeIeHOT HOPMY BUILIUBAE,
0 OJHIEI 3 OCOOIUBOCTEN I[HOTO JOTOBOPY
€ #oro cyb’'ekTHMIT CKIaa. 30KpeMa, KOHmp-
aKmanmom — CTOPOHOIO I[bOTO JOTOBOPY, fAKa
BUCTYIIA€ BiJl iMeHi Jep:KaBH, € 3aroTiBesbHe
(3akymiBesbHe) abo 1epepobHe MiAIPUEMCTBO
4y opramisamis.

Mizx THM HEeOOXiZIHO MOTOAUTHCS 3 [yMKOIO
X.A. Tatimap:xu, ska 3ayBasKye€, M0 KOHTPAKTaH-
TOM MOKYTb OyTH sIK JlepsKaBa B 0c006i YIIOBHO-
BA)KEHUX OPraHiB — PO3NOPSIIHUKIB JlepsKaBHUX
KOIITIiB, TaK i IpUBaTHi 0coOH, 10 6a’kaloTh CKO-
pUCTATUCS IlepeBaraMy caMe JI0rOBOPY KOHTP-
aKTallii, a He CTaHAAPTHUMU I0rOBOPAMU KYIIiB-
JI-TIPOAAKY CiIbCHKOTOCIOAAPCHKOI IIPOAYKILiL
[4, c. 63]. L1g Touka 30py BUSBJSETHCS 1IJIKOM
OOIPYHTOBAHOIO, OJIHAK BapTO YTOYHUTH, IO
(isuuHi 0cobu Ta OPUAMYHI 0COOU TPUBATHOTO
IIpaBa MOXKYTb BUCTYIAaTH CTOPOHOIO JIOTOBOPY
KOHTpAKTAIlil CiJIbCbKOTOCIIOAAPCHKOI MPOAYK-

1ii TiIbKM Ha yMOBaX, Bu3HaueHux y [{usinpro-
My Koznekci (nani — IIK) Ykpainm.

Tak, 3a mpuncamu cr. 713 LK Ykpainu
[5], Ha Bimminy Bin nmpunmcis ct. 272 I'K Ykpa-
iHu [3], He YTOUHSETDBCS CTATyC KOHTPAKTAHTA,
TOOTO IIEI0 CTOPOHOIO MOJKE BUCTYHATH OYIIb-
sika Gismuna abo opuandHa 0c00a, OCKITbKU
SKOAHUX ObMexeHb 100 1boro LK Ykpainu
[5] He BcTanoBIIEHO.

30BCiM TIO-iHIIIOMY 1€ TTUTaHHS BPETYJIbO-
BaHe B cT. 272 I'K Ykpainu [3], 3i amicry sikoi
YiTKO BUILIMBA€E, IO KOHTPAKTAaHTOM € [iep-
JKaBHUII 3aMOBHUK B 0CO0i 3aroriBejbHOTO
(3akymiBesbHOro) abo 1mepepoOHOro IiANpH-
€eMcTBa un opramizarii. [Ipyaomy, sk mepenba-
4yeHo 4. 3 cr. 273 T'K Ykpainu [3], y norosopi
KOHTpaKTallii MOXKyTbh mepenbadatucs oOcAru
CiZTbCHKOTOCTIONAPCHKOT MPOYKITii, MpUitMaH-
HSI SIKOI KOHTPAKTAHT 3/1HCHIOE (Ge3110CcepeHbo
y BUPOOHWKA, i MPOAYKILii, SIKa A0CTaBISETHCS
Gesnocepe/Iib0  BUPOOHUKOM  TOPTOBEJIbHUM
migmpueMcTBaM. Pemta mpoayxkiii mpuiitMaeTs-
€51 KOHTPAKTaHTOM Ha BU3HAUEHUX JI0OTOBOPOM
IPUIMAJIbHUX IIyHKTAX, PO3TAIIOBAHUX Y MEK-
ax aZMiHicTpaTMBHOrO pailloHy 3a Miclie3HaX0-
JPKEHHSIM BUPOOHUKA.

Orxe, fepKaBHUI 3aMOBHMK Ha MOCTaBKY
CiJIBCBKOTOCIIOAPChKOI  NPOAYKIII A/ 3a/0-
BOJIEHHSI 1OTPeO JEPKABU MOKE IPU3HAYMTU
6e31mocepe/IHbOr0 BUKOHABILA JIOTOBOPY 3 GOKY
KOHTpaKTaHTa — IepepobHOro abo 3aroTiBesib-
HOrO (3aKyIiBeJbHOTO) IIIIPUEMCTBA, IPU-
HMaJIbHOTO MYHKTY, PO3TAIIOBAHOTO HA TEBHIl
aMiHiCTPATUBHO-TEPUTOPiATHHIT OJIMHUTII.
[nmumu  cioBaMM, JepskaBHUM 3aMOBHUKOM
MO’Ke BUCTYTIaTH OpTaH JAep:KaBHOI BJIaAH, Aep-
JKaBHA YCTAHOBA, OpraHizaitisi abo iHumii opras,
(inancyBanHs MiSITBHOCTI SIKOTO 3iICHIOETH-
s 33 PAXYHOK KOINTIB JIeP/KAaBHOTO OIO/UKETY,
asie cBOi 3000B’sI3aHHST 32 JOTOBOPOM KOHTp-
aKkTalii BiH MO’Ke peajlidyBaTH uepe3 iHIIMX
cy6'exTiB — 3aroriBesibHi (3aKymiBesbHi) abo
nepepolHi mipueMcTBa.

Y KOHTeKCTi [OCHi/UKeHHs BapTo 3ayBa-
JKUTH, W10 JOTOBIp KOHTpAKTAIlil CiJbCbKO-
TOCIIOAPCBKOI  IPOAYKLii TinbKu TOAlI cCTae
rOCIIOJIAPCHKO-TIPABOBUM 3ac000M 3abe3IedeH-
HA e(dEeKTUBHOTO BUKOPUCTAHHS JleP:KaBHUX
KOLITIiB, KOJIU HOro 000B’SI3KOBUM yYaCHUKOM
(KOHTPAKTAaHTOM) € [Iep:KaBHUII 3aMOBHUK,
a PO3PaxyHKHd 3a JOTOBOPOM 3ilCHIOIOTHCS
3 KOIITIB ZiepskaBHOro Grompkery. Came Takumu
O3HAaKaMM [IOTOBip KOHTpaKTallii CiJbCbKOroc-
MOIapChKOi TPOAYKINI HafimeHnil BixmoBimHO
no I'K Ykpaiunu [3].

[ITo crocyeTbcst iHINOI CTOPOHM JIOTOBOPY
KOHTPAKTAILl CiJIbCbKOTOCIIOAAPCHKOI MPOAYK-
11ii, TO Helo € BUPOOHUK BiJTIOBIAHOI NPOAYKIL.
[Ipuvomy itoro hopma BiacHoCTi, OpraHizariii-
Ho-npaBoBaopmMaHe yToUHeHi BCT. ¢T.272-273
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I'K Ykpainu [3], 3 yoro moxHa 6yJ10 6 3pobuTti
BHUCHOBOK, IO TIPaBO Ha YKJAAEHHA JOTOBODPY
KOHTpaKTallil CiJIbCbKOTOCIIOAAPCHKOI MPOAYK-
1ii Mae Gyab-sIKuii BUPOOHUK TaKOi IPOAYKILi.
OpnHak y 3aKOHO/ABCTBI YKpaiHU MiCTSTbCS
NneBHi po36isKHOCTI MI0J0 BHU3HAYEHHS CaMO-
TO HOHSITTSI <CLIbCLKOZOCNOOApCOKUtl mosapo-
eupobnuk>. Bisbine TOro, 3Bakaloyn Ha Te 10
JIOTOBip KOHTPaKTallii CiJIbCbKOroCI01apChbKOi
TIPOAYKILi YKIAJAEThCA B MOPAAKY BUKOHAHHS
JlepKaBHOIO 3aMOBJICHHS, TO I/l YaC BU3HAYECH-
H$I BUMOT JI0 I0TO YYaCHUKIB MalOTh yPaxoByBa-
THCS TaKOK TI0JI0’KeHHs 3akony Ykpaiau «IIpo
myOutivni 3aKymisi» [6].

3a Bu3HauYeHHAM, HaBejeHuM y Ilogartko-
BoMmy kogekci (mami — IIK) Yxpainum [7], min
ClJIBCBKOTOCIIONAPCHKUM — TOBAPOBUPOOHUKOM
PO3YMI€ThCS OpUANYHA 0coba HE3aJIeKHO Bij
opranisaiiiiHo-paBoBoi hopMu, sSika 3alIMaETh-
€1 BUPOOHUIITBOM CiJIbChKOTOCIIOAAPCHKOI TPO-
NyKiii Ta/abo po3BeNeHHsM, BUPOLIYBAHHSAM i
BUJIOBOM PUOH y BHYTPIIIHIX BojoiimMax (o3e-
Ha BJIACHUX YU OPEHAOBAHUX HOTY)XHOCTSX, Y
TOMY YHCJi BJACHOBHPOOJEHOI CHPOBMHU Ha
JIaBAJIBHUIIBKUX YMOBAX, i 371ilicHIOE omepariii 3
il mocrayanud.

Csoero ueproro, 3akoH Ykpainu «IIpo cimb-
CBKOTOCHOZIAPChKUIT  nepenucs [8] BuszHavae
BUPOGHUKIB CiJIbCHKOrOCHOAAPCHKOI TIPOAYKILi
SIK IOPMAMYHI 0cOOM BCiX OpraHizaniiiHo-1ipaBo-
BHX (hOPM TOCIIOAPIOBAHHSA Ta 1X BiIOKpeMIIeHi
mizposainau, gizuani ocobu (pizuani ocodu-mia-
MIPHEMILi, JOMOTOCIIO/IAPCTBA), SIKi 3aliMaloThCs
CLIbCBKOTOCIIOZIAPCHKOIO  TiSI/IBHICTIO, TIepei-
6aueHolo KJacupiKaIli€io BUIIB €KOHOMIiYHOi
JMIANBHOCTI, MAlOTh Y BOJIOJIHHI, KOPUCTYBaHHi
ab0 POBMOPAIKEHHI 3eMJIi CLILCHKOTOCIIOAAP-
CbKOTO IIPU3HAYEHHS YU CiIIbCBKOrOCIOZAp-
CHKUX TBapHH.

Otxe, AK BUIHO, 3aKOHOZAABUi aKTH SIK
OCHOBHY iZIeHTU(]IKYIOUy O03HAKy CLIbCHKO-
rOCIIOJIAPCHKOr0  TOBAPOBUPOOHMKA —Ha3WBa-
I0Th 3/iliCHEHHSI HUM CiJIbCbKOTOCIIOZapChKOI
iSJIBHOCTI, TOOTO AiSVIBHOCTI, SIKa BU3HAueHa
TaKoIo BiAmoBizHO 0 YKpaiHncbkoro kiracudi-
KaTtopa TOBapiB 30BHITHbOCKOHOMIYHOI JiJIb-
svocti (mam — YKT 3E/) [9]. Onnak, 3rigno 3
nonoxxerasamu [TK Yxpaian [7], BucyBaernes
e OofHa BUMOra [0 CiJIbCbKOIOCIIOAaPChKOrO
TOBApPOBUPOOHKMKA — HASIBHICTH CTATYCy IOpH-
qmuHoi ocobm, Tozi gk 3akoH Ykpaimm <«IIpo
cinbepkorocnofapebkuil nepenuc» [8] me mic-
THUTH TI0/IiOHOTO MOJIOKEHHSL. 13 1bOTO IPUBOLY
HEeOOXiIHO YTOUHKTH, 110 BUSHAYEHHS OHSITTS
ClJIBCHKOTOCIIOIAPCHKOTO0  TOBAPOBUPOOHUKA B
I[MIK Yxpaiuum |[7] HaBOAUTBHCS 3 METOIO BpETy-
JTOBAHHS TMUTAaHb IOA0 HOTO OMOJATKyBaHHS.
Y 3B’513Ky 3 IIUM JI0 TIPABOBiJITHOCHUH, SIKi BUHU-
KaloThb y TIpolleci YKJIaZeHHS # BUKOHAHHS
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JIOrOBOPY KOHTPAKTallii CIIbCbKOTOCIIOAAPCHKOL
MPOAYKILi, GiJbII JOIIIbHUM € 3acTOCyBaH-
HJ BHU3HAYEHHS TIOHATTS BUPOOHUKA Clib-
CbKOTOCIIOJIAPCHKOI IIPOAYKIIi, AKEe MiCTUTHCA
B 3akoHi Ykpainm «IIpo cimbebkorocmomap-
cbKuii eperucs [8].

Jlo Toro x, srizHo i3 3akoHoM YKpaiHu
«ITpo my6umiuni 3akymiBiai» [6], yyacHuKOM
MIPOTIELyPH 3aKyIIiBJII MOKe OyTH (izrmdaHa 0co-
6a, y ToMy uucai Giznana ocoba-mifnpreMerrs,
jopuandHa ocoba (pesuzeHT abo HEpe3UIEHT),
sIKa Toflajla TeHJEPHY MPONo3uIliio abo B3s-
JIa y4acTh y IE€PeroBopax y pasi 3aCTOCYyBaHHA
IIePeroOBOPHOI IPOIIEAYPU 3aKyITiBJIi.

Orxe, Ha Ti/ICTaBi IPOBEZIEHOTO BUIIE aHA-
Jli3y MOKHa 3po6UTH Taki BUCHOBKU: 1) y soro-
BOPi  KOHTpaKTallii  CiJIbCbKOTrOCIOAAaPChKOT
MPOAYKILi mepeabadeHo ABi CTOPOHU — KOHTP-
aKTaHTa i1 BUPOOHUKA; 2) KOHTPAKTAHTOM €
JIepsKaBHUIN 3aMOBHUK, IKUI TOBUHEH Biflo-
BiJlaTW BUMOTaM, BU3HAYCHUM 3aKOHOM YKpa-
inn «IIpo my6uivni 3akymisiai» [6]; HUM MOXKe
GyTH opraH Aep:KaBHOI BJIajiu, OpraH MicIleBO-
TO CaMOBpSAXYBaHHS Ta iHIN PO3NOPSAIHUKHA
GI0/KETHUX KOIITIB; 3) B OKPEMUX BH/AX JIOT0-
BOPiB  KOHTpaKTalii CiJIbCbKOroCIoJapchbKoi
MPOAYKILii KOHTPAKTAaHTOM MO’Ke BHUCTyIaTH
BU3HAYEHWH CHeliaJIbHUM 3aKOHO/IaBCTBOM
opras; 4) BUPOOHUKOM CLJIbCHKOTOCIIOAAPCHKOI
MPOAYKIii Moxke OyTh Oyab-saka (isudna uu
fopuinYHa 0c00a HE3aTEKHO Bif (OPMHU BJac-
HOCTi, OpraHi3aiiiHo-npaBoBoi (hopMu, y TOMY
YUCIIi HEPe3UIeHT.

HacTymHoio 0cobIUBICTIO I0TOBOPY KOHTP-
aKTalii CiJIbCbKOIrOCIOJAPChKOI  TPOAYKIii €
BJIaCHE TIPeAMET J0TOBOPY — CiJIbCbKOTOCIIO-
JlapcbKa IIPOAYKIid.

Y HaykoBiil JiTepaTypi 3a3HavyaeTbCs,
IO CiJIbCBKOTOCTIOAAPChKa MPOAYKIis — Iie
HOPMATHUBHO BHW3HAUEHWH IepeJik MPOLYKIIii
cinbebkOro, pubHOrO Ta JIiCOBOrO rOCHOAAP-
CTBa, a TAKOXK IPOAYKTIB ii MepBUHHOI Iepe-
pobku [10, c. 63]. BusHaueHHs NOHATTS
«CLILCHK020CN00apchKka npooyKuis> HaBeIeHe
B 3akoHi Ykpainu «IIpo mepxaBuy migTpum-
Ky CiJbchbKOTO rocnojapcta Ykpainus [11].
Bigmosinno mo Bumor mporo 3akomy [11],
CiTbChKOTOCTIONAPCHhKA TPOAYKILisA (CiTbCHKO-
TOCIIO/IapChKi TOBapy) — Iie TOBapH, 3a3HavyeHi
B rpynax 1-24 YKT 3E/ 3rigno i3 3akonom
Yxpaiau «IIpo Mwutanit tapud VYxpainus,
SIKIO IPHU IIbOMY Taki ToBapu (IPOAYKILiS)
BUPOULYIOTHCS, BiJITOZOBYIOTLCS, BUJIOBJIIO-
I0TbCsI, 30MPAIOTHCS], BUTOTOBISIIOTHCS, BUPO-
OMI0TBCA, MEPePOOIAIOTHCS  OE3I0CEPENHBO
BUPOOHMKOM IIMX ToBapiB (Mpoaykiii), a
TaKOXK MPOAYKTH 0OPOOKM Ta mepepoOKu 1ux
ToBapiB (IPOAYKIi), SAKIIO BOHU OyJu Mpu-
n6ami abo BUPOOJIEHi Ha BJACHUX YH OpPEHIIO-
BAHUX MOTYKHOCTSIX (TIJIOTAX).
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Orxe, AK BHUIHO, /10 CiJbCbKOrOCIIOAP-
CbKOI IIPOAYKIii 3apaXxoBaHO K IIPOAYKTU
POCJIMHHOTO, TBAapUHHOIO IOXO/KEHH, Tak i
pesysbTaTi 00POOKY Ta TepepoOKU IIUX TOBa-
piB. CinbcbKorocrnomapcbka IPOAYKILS 5K
IpeJIMeT JI0rOBOPY KOHTpaKTallii HOBUHHA Bijl-
MOBi/IaTH TIEBHUM XapaKTEPUCTUKaM. 30KpeMa,
npurnucamu 4. 3 ct. 272 I'K Ykpainu [3] 3a3Ha-
YeHO, 110 B JIOrOBOPaX KOHTPaKTallii IOBUHHI
nepenbavaTrcs BUIU TPOAYKILii (aCOPTUMEHT),
HOMEp HAIlIOHAJILHOTO CTaHAapTy abo TexHiu-
HUX YMOB, TPAaHUYHO JIOIYCTUMUI YMiCT y IIpo-
AYKUIT MKIJVIMBUX PEYOBUH; KiJIbKICTb ITPOAYK-
1ii, IKy KOHTPAKTaHT IpUiiMae Ge3M0cepeIHbO
y BUPOOHUKA; I[iHA 32 OIMHUIIIO, 3araJibHa CyMa
JIOTOBOPY, NOPSJIOK T2 YMOBH JIOCTaBKH, CTPOKI
3[aBaHHS-TIPUAMAaHHS NPOAYKILi; 00O0B’SI3KU
KOHTpaKTaHTa IIOZ0 HOJaHHSA  JIOIIOMOTH
B opranizaiii BHPOGHHUIITBA CITBCHKOTOCTIO-
JlapCbKOi NpoayKuil Ta il TpaHCcIopTyBaHHA Ha
npuiiMasbHi MyHKTU U MiIIPUEMCTBA; B3aEMHA
MalfHOBa BifITIOBiJaThHICTH CTOPIH y pa3i HeBU-
KOHaHHA HUMHU YMOB JIOTOBOPY; iHIIi yMOBH.

OyYeBUIHUM € Te, 1110 HaBe/IeHi TPy BUMOT
10 AKOCTi, eKOJIOTiYHOI i ririeniynoi Ge3mexn
CI/IBCHKOTOCTIOAAPCHKOT MTPOAYKILT MalOTh Oy TH
yuicdikosawni 3i crangapramu €C. Ak 3ayBaxkye
i3 mporo mpuBoxy A.C. Ilporenko, B ykpaiH-
CbKOMY 3aKOHOJABCTBI IIMTAaHHA ajanranii
BapTO PO3IJISAJATU Yy TPHOX HanpsmMKax: 1) mpa-
BOBE DPETYJIOBAHHS MPOJOBOJIBYOI  OE3IEKH;
2) TpaBOBe PETYJIOBAHHS 3/iHICHEHHS Jep-
JKaBHUX 3aKyIiBeJsib; 3) 1PaBOBE PEryJIOBAHHS
cimpebkoro rocmnopapera [12, c. 45]. OTixke,
3Ba)KAOUM Ha crenugixy mpeaMera IOroBOpy
KOHTpaKTAallil CiJIbCbKOTOCIIOAAPCHKOI MPOAYK-
1ii, a TaKoXK Gepyyn 10 yBaru Ty 06CTaBUHY, 1110
TeXHIYHi XapaKTePUCTUKU OCTAaHHbOI Ta BUMOI'Y
210 11 AKOCTi € iCTOTHUMM yMOBaMU [JOTOBOpY,
BUAAECTHCA HEOOXiHUM OisbIn I'PYHTOBHO ITijti-
WTHU 4K /10 PeryJIl0BaHHs CAMOIO HOHATTA «Cillb-
CbK020CnO0apcvka npodyKuyist», Tak i 0 BU3HA-
YeHH i1 XapaKTepUCTHUK.

Kpim mpenmera, icTOTHOIO yMOBOIO JIOTO-
BOPY KOHTpaKTallii € TakoX IiHa CiJIbCbKO-
rocroaapcbkoi - npoaykuii.  Tyr  HeoOXigHO
BpaxoOByBaTU TOH MOMEHT, 110, BifITIOBiTHO /10
3akony Yxkpainu «IIpo mpiopurernicts corri-
AJIbHOTO PO3BUTKY CeJla Ta arpolPOMUCIOBOTO
KOMIIJIEKCY B HAPOJHOMY rocrozapctsi» [13] i
3akony Ykpainu «IIpo mep:xaBHy migTpUMKy
cimbebkoro rocrogaperBa Ykpainu» [11], ninn
Ha JledKi OKpeMi BUAM CiJIbCbKOTIOCIIOAPChKOT
NPOAYKIT HiJJIAraloTh JAep:KaBHOMY peryJio-
BanH0. Tak, 30kpemMa, 06’€KTaMu IePKABHOTO
1[iIHOBOTO pPeryJIOBaHHS € TaKi BUJIM CiJIbCbKO-
TOCTIIOZIAPChKOI MPOYKILi (TOBapiB): MIIEHUIIST
TBepP/Ia; TIIEHUI[T M SIKa; 3ePHO CYMITITi TITIeHN-
11i Ta jkuTa (MECJAUH); KyKypy/13a; SUMiHb; JKUTO
031Me; JKUTO sIPOBE; FOPOX; IPeYKa; IIPOCOo; OBEC;

COs; HACiHHA COHAIIHUKY; HACiHHA pilaky;
HACiHHS JIbOHY; WIMIIKWA XMeJIO; IIyKOP-IiCOK
(6ypsikoBuii); GOPONIHO MIIEHUYHE; GOPOIIHO
JKUTHE; M'SICO Ta cyOmponykT 3abiiiHuX TBa-
PUH i ITHUIL; MOJIOKO CyXe; MacJi0 BEPIIKOBE;
oJiisgt consimunkoBa. OTKe, y Z10rOBOPi KOHTP-
aKTallil CiJIbCbKOTOCIOAAPCHKOI MPOAYKILT ITij|
yac YCTAHOBJIEHHSI IL[iHU Ma€ BPaxXOBYBaTHUCS
piBeHb MiHIMaJbHOI Ta MaKCUMaJIbHOi iHTep-
BEHIIi1, po3paxoBaHUil BiAMOBiIHO 10 MeToau-
KU BU3HAYEHHd MiHIMaJbHOI Ta MaKCHMaJIbHOI
iHTepBEHIIIHOI IiHK 06’€KTa IePsKAaBHOTO I[iHO-
BOTO peryJioBanHs [14].

HactynHuMm nuraHHsM, siKe 10Tpedye po3-
DUy B MeKax JOCIHi/KeHHs, € crocib BUKO-
HaHHs JIOTOBOPY KOHTpakTallii, T06T0 (hakTuy-
HO 1Ile O/[Ha iCTOTHa yMOBa /I0TOBOPY — IIpaBa
it 060B’SI3KM CTOPIH.

3i 3micty cT. ct. 272-273 T'K Ykpainu [3]
BUILIMBAE, 1[0 OCHOBHUME 000B’sI3KaMU KOHTD-
aKTaHTa € MPUUHATTS BCi€l cimbCchbKoOTOCTIONAP-
CBKOI TPOAYKIi B KiTBKOCTI I aCOPTHMEHTI,
a TaKOX y CTPOKH, OOYMOBJIEHI JIOrOBOPOM,;
omiara 1€l NpoAyKIii 3a IiHaM¥, BU3HAYCHU-
MU B JJOTOBODI; CIIPUSHHST Y BUPOOHUIITBI IIPO-
aykiii. ITpu nboMy 060B’si3KaMu BUPOOHUKA €
BUPOOJICHHsT (BUPOIIYBAHHS, BUTOIOBYBAHHSI)
IIPOAYKILil, 1110 BiATIOBifa€ 10roBOPY 3a aCOPTU-
MEHTOM, TeXHiYHMMHN BUMOTaMH, KiJIbKicTio, i
ii mocrayaHHs B 0OYMOBJIEHI CTPOKM 10 MiCII,
BU3HAYEHOTO B JIOTOBOPI.

Kpim Toro, ct. 273 T'K Ykpainu [3] Takox
YCTAHOBJIOE OCOGJIUBI BUMOTH [0 BUKOHAHHS
JIOTOBOPY KOHTPaKTallii Ci/IbCbKOTOCIIOAapChKOI
npoayKItii. 30kpeMa, BiMOBiHO 1O 1Ti€i cTATTI,
BUPOOHUK OBUHEH HE TH3HiIIl SIK 32 1T ITHA/IISATh
JUHIB /10 II0YaTKYy 3aroTiBJIi IPOAYKLIi TOBifOMU-
TU KOHTPAKTAHTA IIPO KiJIbKICTh i CTPOKMU 3/1a4i
CIJIbCBKOTOCITOZAPCHKOI MPOAYKILii, 1110 IIPOIIo-
HYETbCA 10 IIPOAAXY, 1 IOrOAUTU KasleHAap-
Huii rpadik ii 3paui. [Ipu 1ibomy KOHTpaKTaHT,
y CBOIO 4epry, 3000B’s3aHUN TPUAHATH Bil
BUPOOHUKA BCIO IPEISIBJIEHY HUM MPOLYKIIiO
Ha yMOBax, nepejbauenux y gorosopi. Hecran-
JapTHY TPOAYKIIO, fKa MIBUAKO ICYETHCH,
NPUJATHY JIJIi BUKOPUCTAHHS y CBIXKOMY abo
nepepobJIeHOMY BUTJISI, | CTAHIAPTHY POy K-
I[i10, IKa MBU/IKO NICYETHCS, IO 3AETHCS MOHAT,
ob6csiry, epenbaveHi JOroBOPOM, KOHTPAKTAHT
npuiimMae 3a IiHaMu i Ha yMOBaXx, 1110 ITOTo/KeHi
croponamu. Hasenmene momnosxkenus cr. 273 T'K
Yxpaiau [3] HENMOBHOI0 MipOI0 Y3TOIKYETHCS
3i ct. 272 uporo x Kopmekcy [3]. 3okpema, 1e
CTOCYETBCsI 3000B’sI3aHHsT BUPOOHWKA He Mi3-
HIlll SIK 3a IUSITHA/IATD [HIB /10 TIOYATKY 3aro-
TiBJII NPOAYKILi1 MOBIJJIOMUTU KOHTPAKTAHTA I1PO
KiJIBKiCTD TIPOIYKIIiT Ta 30608 sI3aHHST KOHTPaK-
TaHTa TPUNUHATU BCIO IPOAYKI[O BUPOOHUKA.
YV 11boMYy BUIIAJIKY BUHUKAE [€KiJIbKa TIPOOIEM-
HUX TIUTaHb, O OTPeOYIOTh CBOIO BUPIllEH-
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HA: TO-Tleplie, SKIO AOrOBOPOM YCTAHOBJIEHO
TIeBHUI aCOPTUMEHT i KiJbKiCHMIT CKJIaj Mpo-
NYKITi1, AKU KOHTPAKTAHT TTOBUHEH TPUNHHATH
y BHPOOHMKA, Y1 BUHUKAE TOJi B KOHTPAKTAH-
Ta 000B’I30K NPUIAMATH TPOAYKIIIO MOHA €]
KIJIBKOCTi; 1IO-Ipyre, Y1 MOKHA B JIOTOBipPHOMY
TOPAAKY 3MiHUTH CTPOK ITOIIePeAHbOrO MOBi0-
MJIEHHS IIPO TTOCTaBKY.

I3 iporo puUBOY BapTO 3ayBasKUTH, 11O ITiJ]
Yac BUPINIEHHS [[UX MPOGJIEMHUX TUTaHb BAPTO
BUXOJUTH 3 TOCIIO/IaPCHKO-TIPABOBOI IPHPOIN
JIOTOBOPY KOHTPaKTallii, ajie BOAHOYAC 3BasKaTu
i1 Ha Te, 11O 1Ieil JI0TOBIp € rocroapChbKo-1pa-
BOBUM 3acO00OM  PEryJIrOBaHHS E€KOHOMIiYHOI
nismbHOCTi. ToMy BUIAETBCA MOIIJBHUM Ha
3aKOHO/IaBYOMY piBHI YTOYHWUTH, dKi YMOBU
JIOTOBOPY BW3HAUAIOTBCSI HA PO3CYZ CTOPiH,
a sKi € OOOB’SI3KOBUMM [IJIsI BKJIIOYEHHS iX
JI0 3MiCTY ZIOTOBODY.

3arajoM HeOOXiJHO MOTOAUTHCS 3 THMH
HAyKOBI[SIMH, gKi BKa3ylOThb Ha Te, IO cXeMa
BiIHOCHH MiX yYaCHUKaMH JJOTOBOPY KOHTP-
aKTalii ciabcbKorocnogapcbkoi MpoayKiii it
JIep>)KaBHUMM 3aMOBHUKAMM Ta BHMKOHABISI-
MH 3aKOHO/ABYO He Bu3Hadena [15, c. 137].
Ha wuiii mizcrasi HaragabHOIO HEOOXiAHICTIO Ma€E
CTaTU YTOYHEHHs TaKUX BaXJIMBUX ITMTAHb:
1) sx came BimGyBa€eThcst Bimbip BUPOOHMKIB
JUId YKJIaJeHHA JOrOBOPIB KOHTPAKTaLii Cijb-
CbKOTOCTIOZIAPCHKOI  MPOAYKITii (Ha arpapHux
6ipax, y TOPSIKY PO3MIIEHHST JeP:KaBHOTO
3aMOBJIEHHSI TOIIO); 2) perJaMeHTallis mpasa Ta
NOPSAKY 3[iCHEHHSI KOHTPAKTaHTOM KOHTPO-
JTI0 32 BUPOOHUYMM TIPOIecoM; 3) SIKi TTOJI0KEH-
Hs1 3akoHy Ykpaiau «I1po my6rivni 3akymisii»
[6] matoTh 3acTOCOBYBaTHCSI /IO PETYJIOBAHHS
TPaBOBIAHOCUH MIOJI0 YKJIaAeHHS [OTOBODPY
KOHTpaKTallii.

BucHoBKH

[TincymoByloun BuUKJIajieHe, 3a PeE3yJbTa-
TaMU JIOCJIKEHHSI MOKJINBO C(HOPMYJIIOBATH
Taki ysarajgbHeHi BUCHOBKHU I HaJaTH IIPOIIO-
3urii. 30KpeMa, yKJAJeHHs [[OTOBOPiB KOHTP-
aKTalii CiIbCHbKOrOCIIOJAPCHKOI IPOAYKIII €
JIOCUTDH JIiIEBUM TOCIIOZIAPCHKO-IIPABOBUM 3aCO-
6om 3abesnedertst eheKTUBHOrO BUKOPHCTAH-
HA JIep’KaBHUX KOUITIB, OCKIJIBKU [a€ 3MOry,
3 OIHOTO GOKY, 3a0€31IeUNTH MiATPUMKY BiTU3-
HSTHOTO CiJIbCHKOTOCIIOAAPCHKOTO TOBAPOBUPOO-
HUKAQ, 3 {HIIOT0 — 3aJOBOJIbHUTH T10TPeOH Jep-
JKaBU y BiZIMOBIHI MPOAYKITT HAJEKHOT IKOCTI
it Ge3MeYHOCTI 3a ONTUMATBHUME IiHamu. Mix
TUM HeOOXiZIHO BKasaTW Ha OKPeMi HeNosiKu
MIPABOBOTO PEryJIIOBAHHS MOPSAKY YKJIAJEeHHS
Ta BUKOHAHHS JIOTOBOPIB KOHTpakKTalii Ciib-
CHKOTOCIIOAAPCHKOT IIPOAYKILii, a came: 1) Heob-
xignicTp yuidikaiii TeXHIYHIX XapaKTePUCTUK
i BUMOT /10 SIKOCTi CiJIbCbKOI'OCIIO/IaPCHKOI 1IPO-
nykiii 3i crangapramu €C; 2) neBHa Hey3rojiKe-
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HicTh Mixk 00010 MOJI0kKeHb u. 4. 21 3 ¢1. 272 Ta
4.4, 112 cr. 273 TK Ykpainu [3] mopo Toro,
sIKi YMOBH JIOTOBOPY BHU3HAYaIOTLCSI HA PO3CYJ
CTOPIH, a AKi € 000B’I3KOBUMHU [1JIs1 BKJIIOUEHHS
iX 110 3MicTy ZOrOBOPY; 3) HEBPEryJbOBAHICTDH
[UTaHb OO0 HOPSIIKY BiAOOPY BUPOOHUKIB
i Micda yKJIaZeHHs [OTOBOPIB KOHTpAKTaIllil
CiJIbCHKOTOCIIONIAPCHKOT TPOYKILil; 4) HeBU3HA-
YEeHiCTb HOPSKY 3/iHCHEHHSI KOHTPAKTAHTOM
KOHTPOJIIO 32 BUPOOHIYMM TiportecoM. [Liist ycy-
HEeHHsI BUIIle3a3HaUYeHUX HeJOJIKIB i 3 MeTOo
BJIOCKOHAJIEHHSI TOCIIOZIAPCbKOTO  3aKOHO/IaB-
CTBa B Tl cdepi BUAAETHCS MOKINBUAM 3aIPO-
nonyBatu: 1) y u. 3 cr. 272 T'K VYkpainu [3]
iCTOTHi yMOBM [IOrOBOPY KOHTpaKTallil A0I0-
BHUTH TIPaBOM KOHTPaKTaHTAa 3IiHCHIOBATH
KOHTPOJIb 32 BUDOOHIYKM IIPOIIECOM Y HOPSIKY
Ta y c1ocio, 1o BU3HAYeHi B IOrOBOpi; 2) cTo-
coBHO 4. u. 2 i 3 c1. 273 TK Ykpainu [3] Heob-
XiJlHO YTOUHUTH, 1110 11i ITOJI0KEHHS 3aCTOCOBY-
I0ThCsI, SIKIIO iHIIe He TependadeHo J0TOBOPOM;
3) yu. 5 ct. 273 TK Yxpainu [3] 3a3uaunti, 1110
iHI 0COGIMBOCTI YKJIaAEHHSA Ta BUKOHAHHS
JIOTOBOPY KOHTPAKTallii BU3HAYAIOThCS B 3aKO-
Hax YKpainu; 4) npuiinsatu 3akoH YKpaiHu
«ITpo KoHTpakTailito CiTbChKOrOCIOAAPCHKOT
NPOAYKIii», SAKUM yperyjaioBaTh BCi OCHOBHIi
MIUTAHHS, TOB'SI3aHi 3 YKJIAJEeHHSIM JOTOBOPIB
KOHTpAKTAaIlil CiJIbCbKOTOCIIOAAPCHKOI MPOAYK-
wii Ta iX BUKOHaAHHAM.
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B cmamve dana xapaxmepucmuxa 002060pa KOHMPAKMAyu CIbCKOXO3SAUCMEEHHOT NPOOYKUUU KAK
00H020 U3 XO3SUICMBEHHO-NPABOBLLX CPeACmE 0becneuenst HPPeKmusHo20 UCIOILI0BAHUS 20CYaAPCMEEH-
noix cpedcms. Onpedenenvt ocobennocmu cybvexmiozo cocmasa 002060pd, €zo nPeomen; NPOAHAIUIUPO-
6aMbL UHbIE DNEMEHMbL COOePICanust 002080pa KOHMPAKMAUUYU CebCKoxossticmeenoi npodykuyuu. Ha
0CHOBe NMPOBEOENH020 anaIu3a paspabomanvt NPAKMUYECKUe PEKOMEHOAUUU NO YCOBEPUEHCMBOBANUIO
XO03SLCMEEHHO-IPABOBO20 PELYIUPOBAHUS 8 UCCLeIYEMOTL Chepe.

KmoueBble c10Ba: KOHTPAKTAIW, CETbCKOXO3SIHCTBEHHAs TIPOYKINS, IOTOBOP, XO3SHCTBEHHO-TIPABOBOE
CPE/ICTBO, TOCYIAPCTBEHHbIE CPECTBA, dPHEKTHBHOE UCTIOTb30BAHMUE.

The article describes an agreement on the contracting of agricultural products as one of the economic and
legal means of ensuring the effective use of public funds. The features of the subject structure of the contract,
its subject; the analysis of other elements of the content of the contract for the contracting of agricultural
products. On the basis of the analysis, practical recommendations were developed for improving the economic
and legal regulation in the area under study.

Key words: contracting, agricultural products, contract, economic and legal means, public funds,

effective use.
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Hamaunis Honiwyx,

acnipamnm

Incmumymy exoHomixo-npagosux docaioxcens
Haujionawnoi akademii nayx Yxpainu

TOCIIOJIAPCBKO-TIPABOBUIA

PERKUM KPUIITOBAJIIOT

Y cmammi posensdaemocsa nompeba eusnauenmus npagosoi npupoou kpunmosamom. JJociioncyemocs, uu
MOJNCYMb OYMU KPUNMOEaIomu 06’ eKMoM YUGIIbHUX NPag. Po3zisnymo MoXNCusicmo gionecens Kpunmo-
samom 0o mogapy, 6ionogiono 0o UUBIILHOZ0 NPAsaA. 32i0H0 3 AHANIZOM HAYKOBUX | HOPMATMUBHUX OXcepel,
NPOAHANI306aHO MONCIUGICMD BI0HECeHHs KPUNMOBANIOM 00 MALHA 6 PAMKAX 20CN00apChKoz0 3aKOH00A6-
cmea. Takoxc y cmammi 3’ac06YEMbCs, uil MOHCYMb OYMu KpUNMosamomy HeMamepiaibHuMy aKmueamu.

K040Bi ci1oBa: KpUnToBaIIOTH; IPaBOBA IPUPO/A KPUITOBAIIOT; HeMaTepia/lbi akTUBY, LiHHi IalepH,

MaI‘/JIHO, 1IMBiJIbHE IIpaBo, TroCIoJapCbKe IIpaBo.

ITocranoBka npoGaemu. O3HAKOIO yCImini-
HOi €BPOIENCHKOI KpaiHW € BIPOBAKEHHS
cydyacHuX iHopMariitHiux TexHosoriil. 30Kpe-
Ma, BUKODUCTAHHA KPUIITOBAIIOT MOXKE MaTu
CYTTEBUIl BIJIMB Ha €KOHOMiKy Kpainu. Bix-
CYTHICTb HOPMAaTUBHO-IIPAaBOBOIO PEryJIIOBaH-
HSI KPHIITOBAJIIOT CTBOPIOE OLUIBII 3arajbHy
Hp06JIeMy TiHi3aIii ekoHoMiku. BusnaueHicTh
IIPaBOBOrO CTAaTyCy KPUIITOBAIIOT J103BOJIUTDL
3po6UTH IXHE BUKOPUCTAHHSI KOHTPOJIbOBAHOKO
JMIANBHICTIO TA MiIBUINTD OBIPY 10 KPUIITOBA-
sotHux Oipsk. [lis mpotecy serasizaitii Kpui-
TOBAJIIOT MOTPIOHO BU3HAYUTHCH 3 IX IPABOBOIO
MIPUPOJIOIO, & CaMe — YX MOKHA BiTHECTU KPUII-
TOBJIIOTHU JIO TPOIIIEi, IIIHHUX TarepiB, HeMaTe-
pia/IbHUX aKTUBIB T iHIIIOTO.

AHaji3 OCTaHHIX OCTiZKeHb i myOJiKa-
wiit. Po3poOKo0 MpaBoBUX MIAXOMIB 0 KPUII-
TOBAJIIOT 3aliMa/Mcsl Taki BITYM3HSAHI BYeHi,
gk A.T. Ilponerko [1], B.€. CenesnroB [2],
K.C. Ilamenko [3], E.IO. Mosyanosa [4]
Ta inni.

MeTo10 OCHIZKEHHSI € TEOpPeTUYHE A0CIi-
JKEHHs Ta Po3poOKa MPOTIO3UIIii 1100 TIpa-
BOBOI IIPUPOU KPUIITOBAJIIOT.

Buxnanenns ocHoBHoOro MaTepiaiy. Prunox
KPUIITOBAIIOT aKTUBHO PO3BUBAETLCS 5K y CBi-
Ti, Tak i B Ykpaini. Hapasi BizcyTHs enquna mix-
Hapo/iHa TpaKTHKa I0J0 IPaBOBOTO CTaTyCy
KPUIITOBAJIOT, a/Ke il Yac BU3HAUEHHS TIpa-
BOBOI IIPUPOAM KPUITOBANIOT KOXKHA Jep:KaBa
KepyeTbCsI HOPMaMM HaIliOHAJIBHOTO 3aKOHO-
nascTBa. ChOroziHi caMe HOHATTS KPUIITOBATIOT
3aJIMIIAETHCST HEBU3HAUCHNUM, 1 CJIi/1 3a3HAUUTH,
[0 TIPaBOBA IIPUPO/Ia KPUIITOBATIOTH € JIOBOJI
CKJIQJIHOI0 Ta HEOAHO3HAYHOIO Yepe3 O3HaKU
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JlelieHTpasisalii Ta aHOHIMHOCTI, 1110 He J103BO-
JIsI€ BU3HAYUTU IIPABOBY IIPUPOAY 32 aHAJIOTIEI0
JI0 iHIINX 06’€KTiB. SIK HACKIIOK — MOsIBAa PU3HU-
KiB, 3 AKMMM MAIOTh CIIpaBy KOPUCTyBaui KpUII-
TOBAJIIOT: CKJIAIHOIL 3 OOMIHOM KPHUIITOBAJIIOT
Ha ¢iaTHi KonrTy; pusnKu Kiaacudikarii maisib-
HOCTi Ha PUHKY KPUITOBAIIOT K HE3aKOHHOI;
BiICYTHICTb y MOJKJIUBOCTI CYZOBOTO 3aXHCTy
[IpaB 1IO/I0 NMUTaHb, MOB’A3aHUX i3 KPHUIITOBA-
JIIOTaMH; HEBU3HAHHS /il 3 KPUIITOBAJIIOTAMU
npaBounHoM. Ha fymMKy BiTUM3HSHUX BYEHUX
E.JO. Mouuanosoi ta IO.M. CosoakoBcbko-
ro, Kpunrosamora — 1e «dinyniapua mudposa
BAJIIOTA, BAJIOTHUN KypC SIKOI BCTaHOBJIIOETH-
¢ Ha IiACTaBi BIJIbHO I1JIABAIOYOIO PEXKUMY AK
pe3yJbTar IOIUTY i IIPOIO3Ullii Ha BATIOTHOMY
PUHKY, 3 TOBHOO Bi/ICY THICTIO KOHTPOJIIO 3 GOKY
1eHTpobankiBy» [4 c. 63]. OTxe, 06 KaTH TOY-
He BU3HAYEHHST KPUTITOBAIIOTAM, HOTPiGHO CIIo-
YaTKy JOCTINTH IX IPABOBY NPUPO/LY.
Bignosinno no ct. 177 [luBinbHOTO KOZIEKCY
Yxpainu (gami — ITKY) o6’ekramMu UBITBHUX
IIpaB € pedi, y TOMy YKCJI rpouti Ta Hinui nare-
pu, iHlle MailHO, MaifHOBi IpaBa; pe3yJbTaTH
pOOIT; MOCHYTH; Pe3yIbTaTH iHTEJEKTYaJIbHOT,
TBOpYOi JisiibHOCT; iHGopmalis; iHmi mare-
pianbHi i Hemartepiambhi 6aara [5]. Ockinbku
KPUIITOBAJIOTH HE € IPeAMETOM MaTepialbHO-
TO CBIiTy, BOHM H€ IANAAAOTh MifZ KaTeropiro
peueit. Bigmosigno no cr. 192 IIKY rpomuma
€ TPOIIOBA OMHUILA Y KpaiHU — TPUBHS Ta iHO-
3eMHa BasoTa. KpUNTOBAIIOTH HE € TPOIIO-
Bolo oxunuieio Ykpainu. [lousarrs inozemuoi
Bamoty BUsHavdeHo y 3Y «lIpo BamoTHi orme-
partii» Big 21.06.2018 Ne 2473-VII: «Inozemua
BaJIIOTA — TPOIIOBi 3HAKU I'POIIOBUX OAMHUIIL
iHO3eMHUX JIepKaB y BUTJSA GaHKHOT, Ka3-
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HauelicbKuX GiieTiB, MOHET, 1O mepebyBaoTh
B 00iry Ta € 3aKOHHUM IUIATIKHUM 3ac060M Ha
TEpUTOPii BiAMOBIAHOI iHO3eMHOI AepiKaBu abo
Ipylu iHO3eMHUX JepKaB, a TaKOX BUJIydYeHi
abo Taki, 1[0 BUJIy4YalOThCs 3 00iry, aje mimis-
raioTh 0OMiHy Ha TPOLIOBi 3HAKH, 110 repebyBa-
10T B 00iry...» [6]. KpunroBamoTu He MOKYTh
6ym BijlHECEHi /10 iHO3eMHUX BaJOT, OCKiJIbKHA
He € OaHKHOTaMM, KazHauelchbKUMH Oiseramu
YU MOHETaMH.

Bignosigno 1o cr. 194 IIKY «Ilinnnm mare-
POM € JIOKYMEHT yCTaHOBJIeHOi hopMH 3 BiziIo-
BIZTHUMU PEKBi3UTaMU, 1110 IIOCBiUy€E TPOIIOBE
abo iHIIe MaliHOBe IIPaBO, BU3HAUYAE B3aEMO-
BiIZIHOCHMHM eMiTeHTa I[iHHOro mamepa (ocobu,
sIKa BUaJa MiHHWKA mamip) i ocobu, sika Mae
npaBa Ha I[iHHWIT namip, Ta nepexbayae BUKO-
HaHHsI 3000B’s13aHb 32 TAKUM I[iHHUM TIATIEPOM,
a TaKOX MOXKJIMBICTb Tiepefiadi paB Ha MIHHWH
Iamip Ta npas 32 LiHHUM I1aIlePOM iHIIMM OCO-
6am». OCKIiJIbKM KPUIITOBAJIIOTU HE € JOKYMEH-
TaMU yCTaHOBJIeHOI ¢opMHU, He MIiCTATh BifTO-
BilHMX PEKBi3WUTIB, He IOCBiAUYIOTL TPOILIOBE
abo iHille MaifHOBE IIPaBO, BOHU HE MAIOTh O3HAK
ninHuX manepis. OfHaK BapTO 3ayBAXUTH, 10
KPUIITOBAJIOTH MOXYTbh MaTH II€BHi O3HaKH
LiHHUX IanepiB, a caMe TOKeHU B paMKax IIpo-
Bezmennst ICO (Initial coin offering) [7].

3riguo i3 ct. 190 HKY «Maiimom gk oco-
6sBUM  00'EKTOM BBXKAIOTHCSI OKPEMa pid,
CYKYIIHICTD pedeil, a TaKOJK MaifHOBI IIpaBa Ta
0608B’s13k1». ToOTO, 06 KPUIITOBATIOTH MOTJIH
BB&KATUCSI MAITHOM, BOHU MaioTh OyTu 1) okpe-
MO0 piuuio, 2) CYKYIHICTIO peueii, abo 3) Maii-
HOBUMHU mpaBamu Ta 000B’siskamu. Kpurro-
BaJIIOTH He MOKYTh OyTH BHU3HaHi Piudio 4u ixX
CYKYIIHICTIO, SIK PO3IJIAHYTO BHIIE, OCKiJIBKA
BOHM He HaJIeKaTb 0 MaTepiaJbHOro CBITY, a
MailHOBI mpaBa Ta OOOB'SI3KH CTOCYIOTBCSI TEXK
came maiita. To6to Hopmu ITKY He narorh MOXK-
JIMBOCTI OAHO3HAYHO BilHECTU KPUIITOBAIIOTU
110 MaiiHa yepes iX HeMaTepiaJbHy IPUPOLY.

B 2017 p. B Ykpaini 6yB 1peneneHr, KoJiu
kpunroBamora Edipiym BucTymmIa nmpeamerom
JIOTOBOPY MiHH, a caMe BiZI0yBCsI IPOJIask KBap-
TUPH 3a KPUMNTOBATIOTY. 3a TaKUM TiIXO/IOM,
KPUIITOBAIIOTU BiJIIOBIJAIOTh O3HAKAM TOBapy,
ockinbku 3riguo 3i c1. 1 3akony Ykpainu «IIpo
30BHIIIHBOEKOHOMIYHY [IiSIJIbHICTB», «TOBap —
Oy/ib-sIKa TIPOYKILis, TIOCAYTH, POOOTH, MpaBa
iHTeleKTyaIbHOI BJIACHOCTI Ta iHIII HeMalHO-
Bi mpaBa, TpHW3HAueHi s Tpomaxy (omar-
HOi mepezaui). TakuM YUHOM, MOKHA 3pOOUTH
BHCHOBOK, 1110 KPUIITOBAJIIOTH BUCTYIIAIOTh TOBa-
POM i Bce K MOKYTb OyTH pisHOBUIOM MaiiHa [8].

Posrisgnemo mnpaBoBy npupojy KpHUIITO-
BAJIIOT 3 TOYKHM 30Dy TOCIOJApCHKOTrO IIPaBa.
OG’€KTOM TOCIIOAAPCHKUX IPABOBIIHOCUH €
MaitHo y Qopmi peueii i GesrisecHoro maiiHa
(HeMarepiasbHuX akTUBiB). OCKiIbKH KpHII-

TOBAJIOTH HE € MPEIMETOM MaTepialbHOTO CBi-
Ty, BOHU He HifTIaJlaloTh IiJ] KaTeropito peyeil.
3rigao 3i ct. 139 Tocmomapchroro komexcy
Yxkpainn (mami — T'KY) «Matinom BU3HA€ETH-
cd CYKYyMIHICTb peueli Ta iHIIUX I[iHHOCTEH
(BKJIIOUAIOYN  HeMaTepialibHi aKTHBHU), sKi
MalOTh BapTiCHE BUBHAYEHHSI, BUPOOISAIOTHCI
Y BUKOPUCTOBYIOTbCS Y TisJIBHOCTI Cy0’€KTiB
FOCMO/IAPIOBAHHST Ta Bif0OPasKalOThCs B X
Gasanci ab0 BPaxoBYIOTbCS B iHIIUX Tnependa-
YeHUX 3aKOHOM (dopmax 06Ky MaiiHa IuX
cy6’ektiB> [9]. BapTo pO3IISHYTH KPUIITO-
BAJIIOTH $SIK HeMaTepiajabHi akTUBWU. Y TpaBHi
2018 poky Odic eheKTUBHOTO peryJsoBaHHS
(Better Regulation Delivery Office (BRDO)
BU/IaB KHUI'Y IIPO 3aKOHOZAB4Yi Ta PEryJsaTop-
Hi TUTaHHS y cdepi KPUIITOBATIOT B YKpaiui
«3esieHa KHUTA <«PerysoBaHHS pUHKY KpUII-
TOBAJIIOT>, Jie 3pOOJIEHO BUCHOBOK, 110 KPUIITO-
BAIIOTU € <«HeMaTepiaJlbHUMU aKTuBamu» [7].

[TonarTa nemarepiaJibHOrO aKTUBY BU3HA-
yeHo y Ilosoxkenni (cranmapri) Oyxranrep-
cpkoro obsiky 8 «HemarepiasbHi axTuBH»
(nami — II(c)bO8): «Hematepiampauii aktus —
HEMOHETAPHUH aKTWB, IKNW He Ma€ MaTepiajb-
HOi hopmu Ta Moke GyTH ifeHTU(hIKOBaHUI>.
106 BimHecTH KPUNITOBAIIOTH [0 HEMaTepiasb-
HOTO aKTUBY, MoTpiGHO AOCHIAUTH, UM BiAmo-
BilaloTh BOHM TakuM o3Hakam: 1) GyTu Hemo-
HETapHUM aKTHBOM; 2) He MaTH MaTepiajbHOI
bopmu; 3) mokauBa inenTudikanis. Bigmosin-
o no II(c)bO8 «Hemonerapui aktuBu — yci
AKTHUBHU, KPiM T'PONIOBUX KOIITIB, iX eKBiBaJeH-
TiB Ta mebiTopchKoi 3aboproBaHocTi y (ikco-
Baniii (abo Bu3HayeHiit) cymi rpomeii» [10].
Orxe, KPUIITOBAJIIOTH — 11€ HE I'POIIOBI KOIITH,
OCKIJIbKM I'POIINMA € TiJIbKU TPOIIOBA OJMHUIIS
IPUBHS Ta iHO3eMHa BasoTa. SIKio poarisia-
TH KPUITOBAIIOTY AK €KBiBAJIEHTU TIPOLIOBUX
KOWITIiB, TOTPiGHO 3BEPHYTUCH /10 BU3HAYCHHS
y MixXHapogHOMy CTaHIapTi OyXraaTepchbKoro
o6iky 7, e BKazaHo, 1o «ExBiBasenTu rpo-
LIOBUX KOUITIB — 11€¢ KOPOTKOCTPOKOBI, BUCOKO-
JIIKBiJIHI iHBECTHILii, SIKi BIJIbHO KOHBEPTYIOTHCS
Y BiZIOMi CyMU TPOIIOBUX KOIITIB i AKUM IIpU-
TaMaHHU{I He3HAYHWH PU3WK 3MiHM BapTOCTi»
[11]. Ockinpku KpunTOBAMIOTAM TPUTAMAHHI
3HAYHi 3MiHM BapTOCTi, IX HEe MOKHA BifHECTH
0 eKBiBaJeHTiB TpomoBux KomTiB. Takum
YUHOM, KPUINITOBAIIOTH MiANajaioTh I1i/{ BU3HA-
YeHHsI HeMOHeTapHOro akTuy. Kpumnrosasio-
TU He MAIOTh MaTepiaabHOi (DOPMU, OCKIJIBKY €
3alucaMy y peectpax, TOMy TaKOX ITi/[IafaloTh
IIiJi HACTYTIHY O3HAKy y BU3HAYCHHI «HeMare-
piasibHi aKTUBUY. 3aJIUIIAETHCS JOCIINTH, YU
€ MOXJIUBICTh ifleHTH(IKYyBaTH KPUITOBAJIO-
™. Biamosigno mo Mixuaapomnoro cranmapTy
GyxrairepcbKoro 00Ky 38 <«akTuB € ijeH-
TH(hIKOBAHNM, SKIIO BiH: a) MOKe OyTH Bia-
OKpeMJIeHUH, TOOTO HOro MOKHA BiZlOKPEMUTH
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a6o BiggiuTu Biz cy6’eKTa rocioapioBaHHs i
NpoJiaTH, NepejaTy, JilleH3yBaTu, 3/1aTh B OPeH-
ny abo oOMiHSTH iHIMBiAyaibHO ab0 pasom
3 MOB’SI3aHUM 3 HUM KOHTPAKTOM, ieHTu(hiko-
BaHUM aKTHBOM 4YM 3000B’sI3aHHSM, HE3aJeXK-
HO BiJ TOrO, 4 Ma€e cy0'€KT roCrogapiOBaHHS
Hamip 3pobutu 1€, abo 6) BUHMKAE BHACIIIOK
JIOTOBIpHUX 200 iHIINX IOPUANYHUX TIPAB, HE3a-
JIEFKHO BiJl TOTO, YU MOKYTh BOHU OYTH IepeiaHi
a60 BiOKpeMIIeHi BiJ cy6’e€KTa TOCTIOapIoBaH-
Hs1 abo K BiJ iHIIKX TIpaB Ta 30608 sg3amby> [12].
Kpunrosamorn mifnasaoTs 11 onucani Kpu-
Tepii ieHTH(hIKOBAHOTO aKTUBY, aJiKe iX MOYKHA
BimoxpemuTH, ipofaTh i Tak gami. OT:ke, MOXKHA
3pOOUTU BHCHOBOK, 1[0 KPUIITOBAJIIOTH MAlOTh
O3HAKU <«HeMaTepiaJbHUX aKTUBiB». 3rigHO 3i
ct. 139 TKY HemaTepiayibHi aKTHBU HAJIEKATh
10 MalfHa, TOMY € Ti/ICTaBN BBA)KaTH KPUIITOBA-
JIIOTH MaTHOM.

BucHoBKH

CTBOpeHHST HANEXHUX TOCIOAAPCHKO-TIPa-
BOBHMX MEXaHi3MiB peryJioBaHHs 06iry KpHII-
TOBAJIOT CTaHe 3all0PyKOIo iHHOBaIliiTHOTrO po3-
BUTKY YKPAiHCbKOi EKOHOMiKH. 3acTOCyBaTu
YMHHE YKpalHCbKe 3aKOHOAABCTBO JO KPUIITO-
BT pobreMariyHo. /1o 06’€KTiB IUBiIbHO-
rO IIPaBa KPUIITOBAJIOTY BiJHECTU BaXKKO, TOMY
[epIIOYEPrOBUM  CJIiJl BU3HATU MOKJIUBICTb
BHeceHHs 3MiH 70 [luBinbHOTO KOMTEKCY YKpa-
iHW, sKUMU Oyjle BUSHAYEHO [UBIJIbHO-TIPABUii
CTaTyC KPUNTOBAJIIOTH, HAIIPUKJIa/l, BUSHAUUTH,
1o /IS Iijlell 3aXUCTy IIpaBa BJIACHOCTI KPHUII-
TOBAJIIOTH 3TiHO 3 IIUBIIBHUM 3aKOHO/IaBCTBOM
KPHUIITOBAJIIOTA BapPTO BBAXKATU TOBAPOM. 3TijI-
HO 3 TOCHOJapPChKUM 3aKOHOAABCTBOM BOHU
MaIOTh JIOCTaTHBO O3HAK HemaTepialbHUX aKTU-
BiB, a OCKiJibKM 3rifiHO 3 ['ocnioapcbKuM Ko/ieK-
coM YKpaiHu HemaTepiaibHi aKTUBU BXOIATh
B IIUpIIE TIOHATTS — MalHO, KPUITOBAJIIOTH
MO3KYTb BB)KaTUCS MAlTHOM.
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B cmamve paccmampusaemcsi neobxodumocmn onpedeienus npasosot npupodvt kpunmosaniom. Hccie-
dyemcsi, mozym au Ovimv KPUNMOBALOMbL 006eKmoM zpaxcoanckux npas. Paccmompena 603moxcrocmy
OMHeCeHUs: KPUNMOBAIOM K MOBAPY, 8 COOMBEMCMBUL C 2paNCOanCKUM npasom. CozLacho anHamusy nayy-
HOIX U HOPMAMUBHBLX UCTOYHUKOB, NPOAHATUSUPOBANA BO3MONCHOCTIL OMHECEHUS. KPUNMOBAIOM K UMYywe-
cmey 8 pamkax saxonodamenvcmea. Taxiice 6 cmamve paccmampueaemcsi, Mo2ym i 6olmy KPUNMoSaionvL
HeMamepuanbHbIMU AKmMugami.

KJIIO‘IeBbIe CJIOBA: KPUIITOBAJIIOTDI, IIPABOBas IMPUPO/A KPUIITOBAIIOT, HEMaT€pUaJIbHbIE€ AKTUBBI, IIEHHbIE
Gymaru, UMyIIECTBO, TPaKIaHCKOE [IPABO, XO3SHCTBEHHOE TIPaBO.

The article clarifies the need to determine the legal nature of cryptocurrencies. It is being researched
whether cryptocurrencies may be considered objects of civil rights. Considered the possibility of attributing
cryptocurrencies to goods, in accordance with civil law. According to the analysis of scientific and normative
sources, the possibility of assigning cryptocurrencies to property within the framework of economic legislation
has been analyzed. Also, the article examines whether cryptocurrencies could be intangible assets.

Key words: cryptocurrency; the legal nature of cryptocurrencies; intangible assets, securities, property,
civil law, commercial law.
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acnipanm xagedpu coyianvrozo npasa wpuduuHozo paxyivmemy
JIvgiscvr020 HauionanbHozo yHisepcumemy imeni Isana Opanka

PEAJIISAIIIA MAJIO3ABE3IIEYEHIMU
ITPABA HA COHIAJIBHE OBCJIYTOBYBAHHA

Cmamms npucesuena BUsBIeHHIO OCHOGHUX NPOOIEM, SKi BUHUKAIOMb Nid uac pearizauii npasa na coui-
anvie 00CY208y6anHs MAL03abesneueHUMU 0cO0aMU wu cim’smu. Posensnymo pisnomanimuicmo 3axonodas-
yux nidxo0ie 00 susHAUEHHA BeNUUUNIL 00X00Y NPABOMONCHO20 CYO KA K NPABOBOT NIOCMABU OMPUMAHHI
coyianviozo o6cayzosysanis. Ipoananizosano nopsoox HaAOAHHS NIAMHOZ0 COYIANLHOZ0 0OCIY208Y6AHMHS
manosabesneuenum zpomadsnam. Bussieno ocnosni nedoniku (opmyeanis mepeici 3axaacie couiarbozo
3axucmy 8 Yxkpaini ma 3anponoHoeano wisaxy ix ycymennus.

KurouoBi ciioBa: corianbHuil 3aXucT, coliaibhe 00CaIyroByBanHst, Maso3abesnedena ocoba, piBeHb 10X01Y,

noTpeba y comiarbHOMy 06CTyTOBYBaHHi.

IocranoBka upoGsemu. IIpaBo Mmasosa-
GesreyeHnX TPOMAJSIH Ha coliajbHe 006CTy-
TOBYBaHHS € OMHUM 3i CKJIAQHUKIB MpaBa Ha
COIiaJIbHUM 3aXUCT, TOPSJ i3 COIiaTbHUMU
JIOTIOMOTaMH, TiJIbraMu, CyOCHIisIMU, Kperu-
tamu Toio. Ha Bigmiry Bin rpormoBoro 3abes-
TeyeHHd, Ha 3aKOHOJIAaBUOMY piBHI BiZICyTHii
1eHTpasizoBanmii  (creriaabHuil) HOPMaTHB-
HO-TIPABOBUIi aKT, IKUil OU BU3HAYAB MOPSIOK
COI[a/IbHOTO  0OCIyTOBYBaHHA — BifNOBiZHOI
kareropii rpoma/sH. ToMy IpaBoBe peryJiioBaH-
HS JaHUX TIPaBOBIZIHOCHH XapaKTePU3yEThCS
YUMAJIOI0 KiJIbKICTIO HEY3TO/IKEeHUX T0JIOXKEHb,
SIKi TIepenIKo/KafoTh JOTPUMaHHIO PUHIIUIIB
PiBHOCTI Ta aJpeCHOCTI IIiJi Yac COLiaJbHOTO
3aXUCTy Maso3abe3neyeHux.

[TorpeGye OmMpaIloBaHHs TAKOXK MUTAHHS
PO MOXKJIMBICTh 0OMEKEHHS BiAIIOBiHOTO
IpaBa HEeJIOCTATHICTIO Y [lep;KaBi €eKOHOMIUHUX
3ac00iB I HAJAHHS COIIANBLHOTO 06CaYyro-
BYBaHHST GE3KOIITOBHO ab0 K ISl CTBOPEHHSI
HaJIEKHUX YMOB JUIS CBOEYACHOTO, SIKICHOTO
Ta TOBHOTO 3a0BOJIEHHS MOTPEO HACETEHHS.
BopHouac mpobiemy moriunbiarwe Toil (akr,
o He ¢GizuyHa 3aTHICTb, BiK, HEMOXKJIUBICTH
3HaliTu poGoTy 4YuM iHIIe, a caMe BiJCYTHICTh
TeBHOTO piBHSA [IOXOAY 3yMOBJIOE TIOTpe-
6y ocobu uu ciM’i 3BepHYTHCS [0 [AepiKaBu
3a JI0TIOMOT0I0.

AHaji3 OCTaHHIX OCHiZzKeHb i myOuika-
wiit. TIpobemMu coriaabHOro 06CAYroBYBaHHS
IPOMaISIH  Bil0OPaskeHi y HAyKOBUX MPAISIX
M.O. Bysnosoi, O.O. Tipauk, A.M. Jlymniko-
Ba, C.M. IIpununka, H.O. Pynosoi, C.M. Cun-
uyyk, B.I. Cramkisa, O.M. Apomenka ta in. Box-
HOYAC TUTAHHS COIIAJbHOTO 00CIyTOBYBAHHS
BJIACHE MaJI03a0€e3[eYeHNX IPOMAJISTH He CTalll

© |. BonowwH, 2019

IIpeIMeTOM HayKOBOTIO iHTepecy BUIl[e3a3Haue-
HUX HAYKOBIIiB.

Mera crarrti — BUSIBUTH OCHOBHI 11poGJieMH,
SIKI BUHMKAIOTh y Masio3abesnedeHx rpoMa-
JI4H 11 yac peasisanii HUMU IIpaBa Ha COLi-
ajlbHe OOCJIyrOBYBaHHS, Ta 3allpPONOHYBAaTH
MOJKJIMBI IIJIAXY IX BUPIIIEHHA.

Buxian ocHoBHoro marepiamy. I[luranns
COIAJIBHOTO 00CTIyroByBaHHs Maso3abesreye-
HUX IPOMa/ISIH B Y KpaiHi PeryJIioeThesl HU3KOI0
B OCHOBHOMY IIi/I3aKOHHUX HOpPMaTHUBHO-IIpa-
BoBux akTiB. Cepesll Takux MOKHA BUAIJINATH:
3akoH Ykpainu «IlIpo comianpai nmocayrus [1],
IToctanoBy Kabinery MinictpiB Ykpainu
«/lesaxi muTaHHSA AiSTBHOCTI TepuUTOpiaTbHUX
LEHTPIB COIiaJbHOrO 06CIYroByBaHHs (Ha/laH-
Hs coliampHUX MocayT)» [2], Tunose moso-
JKEHHST TIPO OYAMHOK HiYHOTO TepeGyBaHHsI
[3], Tunoe 1osI0:keHHS TIPO 1IEHTP peiHTerpa-
i 6e3momMuux 0ci6 [4], TumoBe MOJIOKEHHs
mpo corianpauii Totens [5], Tucrpyxmist «IIpo
MOPAZ0K OE3KOIITOBHOIO 3a0e31I€UeHHsT MPOo-
NYKTaMU JIUTSYOTO XapuyBaHHS JiTEH Iepuimx
JTBOX POKIB JKUTTH i3 Maso3abe3IedeHnx cimeii»
[6] Tommo. Ananisyoun OJI0KEeHHS 3a3HAYEHUX
aKTiB, HaliIepIIe BApTO Bi/[I3HAYNUTH, 1110 TAKUMHU
3aKpilyIeHo JeKiIbKa MiAXOMAIB 11010 PO3yMiH-
HSI TIOHATTS <«Masosabesiiedena ocoba/ciM’s»,
SKi € BiAIMIHHUMMY BiJl TPAJINIIIITHOTO PO3YyMiHHS
Masi03abe3MedeHoCTi K PiBHSI JOXO/LY, HUKYO-
rO BiJl IPOKUTKOBOIO MiHiMyMYy, BCTAHOBJICHO-
TO Ha BiIMIOBiTHUI TTepiof.

30KpeMa, TIPaBo Ha comiajgbHe 00CIYrOBy-
BaHHS 3YMOBJIIOETLCSI IIEBHUM PiBHEM J0XOLY
0co0W, sIKa MPETeH/Iye€ HA OTPUMAHHS COIialb-
HOro 00c/IyroByBaHHsl. BeswuuHa BiAmOBiZHOT
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BUMOTH 3aJIeKUTh ab0 Bijl IPABOBOTO CTATyCy
IPABOMOKHOI 0c006u, Ta,/abo Biz cy0’eKra, AKUil
Take OOC/IyroByBaHHsI HajgaBaTuMme. IHIu-
MH CJIOBaMU, 3aJI€5KHO BiJl BHJY COI[iaTbHOTO
00CIIyTOBYBaHHSI, Ha OTPUMaHHS SIKOTO IIPETEH-
Iye 0coba, BCTAHOBJIIOETHCSI Pi3HA MeKa MaJio-
3abesneuenocti ocobu. Tak, misi OTpUMAaHHS
COIIAIbHOTO OOCJIYTOBYBaHHSI Y TEPUTOPiaib-
HUX I[EHTPaX COLiaJIbHOrO O00CIyTrOBYBaHHS
CYKYIHMHI [0Xi/ cimeii Ge3oMHuX 0cif; rpoma-
JISTH TIOXWJIOTO BiKy, iHBaMiiB, XBOPUX (3 YHCIa
0cib mparesgaTHOro BiKy Ha Mepio 10 BCTaHOB-
JIEHHS M TPyNU iHBasiAHOCTI, ajie He GiJbII K
YOTHUPH MiCAIIi ) Ma€e 6yTI/I HUKUUM, HiX 1,5 1po-
JKUTKOBOTO MiHiMyMy st ciM’i, a mist cimeit
6e3pobiTHHX Ta 0Cib, AKi MOCTPasKAaN BHACTI-
JIOK CTHXIITHOTO JIMXa, KaTacTpohu — HUKYNM,
HIXK TIPOSKUTKOBUHN MiHIMYM 7151 CiM'1.

Pasom i3 THM 11 Masio3abe3nedeHux rpo-
MaJidH, AKi He MAIOTh Y BJIACHOCTI 4YM KOPUCTY-
BaHHi JKUTJIA, IPUAATHOTO MJIsI IIPOKMBAHHS,
B3arasii He mepenb6auyeHo BIMOTH MIOJI0 IEBHOTO
PiBHSI JIOXOMY, SIKUiI OM BHCTYIIAB HPaBOBOKO
MiZICTaBOIO 11 OTPUMAHHST HEOOXiZHOro COIli-
azpHOTO 3axucty. /lemo onocepeakoBaHo Taka
yMoBa riepefbadena 1. 1.4. TumoBoro mosioxen-
H$ TIPO colliasbHuil roTesb. Tak, BiAMoOBiIHO 10
3TaZlaHoro IyHKTY, KJIi€EHTaMU TOTEJII0 MOXKYTh
6ytu 6e3nomHui ocobu BikoM Bix 18 pokis, siki
paiiooTh ab0 MAaIOTh iHIIE MOCTilHE Jeraib-
He JIKepesio JTOXOJIy, HeJOCTaTHE JJIA OPEeHIu
(HallMaHHs), KyHiBai KUTJA, SKi He MaloTh
MEJMYHUX IIPOTUIIOKAa3aHb Ta MPOXKUBAIOTh Ha
TepuTOopii YKpaiHM Ha 3aKOHHUX MifCTaBax, y
ToMy uuci 6e3noMHi ocobu 3 gitbmu [5].

SAx Bugaerbcs, BU3HAYEHHS TIE€BHOTO PiBHS
JIOXO]LY, HIKYE KOTPOTo Ge3M0MHI 0co6U MaTH-
MyTb IIPABO Ha OTPUMAHHSI COIIAIbLHOTO 00CIIy-
rOBYBaHH# Y Bi/IIIOBi/IHUX 3aKJa/iaX, He JIUIIIe €
Ba’KJIMBOIO TapaHTI€Io [ peastisanii BiAnosiL-
HMMU IPOMaJIHAMU CBOTO IIpaBa Ha ColiiajbHe
obcaryroByBaHHs, a i 3a0e3MeYnTh apecHiCTh
Takoro 0OCJIyrOBYBaHHs, CIpUSATUME edeK-
TUBHOMY BHMKOPUCTaHHIO HagBHUX PECypCiB
Ta 3aco0iB. AIKe, BiICYTHICTh 3aKOHOIABYO-
ro 3aKpillJIeHHSA BiAIOBIHOTO KPUTEPil0 HUHI
JIO3BOJIAE 3BEPHYTUCA U1 OTPUMAHHA COLliaIb-
HOTO 0OCJIyrOBYBaHHSI HABITH TUM O€3M0OMHIM
TpoMaJiTHaM, SKi MaloTh JIOCTATHIN IOXi IJIs
TOro, abu BuHalHATH ab0 K npuabdaTH y Bac-
HICTB JKUTJIO 17151 cebe Ta YJIeHiB CBOET ciM'i.

Pasom i3 TMM HeEIOCKOHAIOIO 3 TOUKY 30Dy
KOHKPETHOCTI (hOPMYJIIOBAaHHS BUAAETHCS YMO-
Ba IIPO HasBHICTb pKepesa J0XOLy, HellocTaT-
HBOTO JIJIs OPEHAN a00 KYIiBJI JKUTJIA, OCKIJIbKI
BijICyTHIill IeBHUI MeXaHi3M 0GUUCIEHHS! PiBHS
TaKOro JIOXOAY.

[TorpeGye TakoxK YIOCKOHAJEHHS MOPSIIOK
peasizailii mpaBa Ha OTPUMaHHI IPOAYKTiB
JIUTSYOTO  XapuyBaHHsl MaJio3abe3nedeHuMu
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ciM'ssmu. Bimnosiguo mo n. 1 Incrpyxiii «IIpo
MOPSIOK OE3KOMITOBHOTO 3a0e3IeUeHHsI TIPOo-
NYKTaMU JITSYOTO XapuyBaHHS [iTell 1ep-
WX JBOX POKIB KUTTS i3 Mas103abe3IeyeHIX
ciMell» Majio3abesreyeHrMI  BBayKAIOThCSA  Ti
ciM’i 3 IiTbMU, IKMM PU3HAYAETHCS Ta BUTLIA-
YYETHCS JIEP’KABHA JIOTIOMOTA 3TiIHO i3 3aKOHOM
Yxpainn <«IIpo npepxaBHy momomory cim’sim
3 IiTbMu». BuxomuTh, 1O OTpUMATH IUTSYE
XapuyBaHHS /I JiTell TepImnx BOX POKiB
JKUTTSA MOKYTD He yci Masozabesnedeni ciM'i, a
JIAIIE Ti, IKMM IPU3HauYeHOo JiepKaBHY COIlialb-
Hy noromory. Take 3akoHoz1aBue (hOpMyJTIOBAH-
HsI, K BUIAETHCS, 0OMEXKYE TPaBo Majo3abes-
MeYeHnx ciMeil Ha cottiagbHe 06CTyroBYBaHH,
aJisKe HEJIOTIYHUM BUJIAETHCS 3B’SI30K OJIHOTO
BU/IY colliayibHOTO 3axucty 3 inmmM. Coriaib-
HUN 3aXWUCT y BUIVIAAI COIQJbHUX J[OIIOMOT,
cybOcuziiil, bl TOMIO € HpaBoM ocobu, siKe
BOHA 32 BJIACHUM OasKaHHSIM MOJKE PeasIi3yBarTu,
a Moske i Hi. [IpaBo orpumaTy TOU ym iHIITHI
BUJI COI[iAJIbHOTO 3aXKCTy Ma€ OyTH CaMOCTiii-
HUM, He3aJIe;KHUM Bijl iHIINMX, a MOMKJIUBICTb
1ioro peasizallii TOBUHHA BU3HAYATHCS TIEBHU-
MU YMOBaMHU, SIKUMH Y JIAHOMY BUIIAJIKY € (akT
Masozabesneuerocti cim’i. Tomy mpornonyemo
BHECTH 3MiHU 710 11. 1 BuIe3a3navenoi [HcTpyk-
1ii, z1e epeaGaynT MONOKEHHS TAKOTO 3MICTY:
«Masiozabe3rieyeHa ciM’st — ciM’st, siKa 3 TOBaXK-
HUX 200 HEe3aJIeKHUX Bifl HEl IPUYIH MA€ cepe/l-
HBOMICSIYHUMI CYKYITHUU [OXi/l, HIKYUN Bif
MPOKUTKOBOTO MiHIMYMY JIJIST CiM'1».

Takoxk 3 Meroio 3abe3leyeHHst €IHOCTI
Ta 4iTKOCTi IIPAaBOBOIO PEryJIOBaHHA IPOIO-
HYEMO Yy HOPMAaTHBHO-IIPAaBOBUX aKTaX, sKi
PETYJIIOIOTh TIOPSIIOK, YMOBH Ta iHIi ocobJm-
BOCTi COI[iaJIbHOrO OOCJIYrOBYBaHHSI MaJjio3a-
GesrieueHnX TPOMAJIsiH, 000B’SI3KOBOIO YMOBOIO
HaJIAHHS TAKOTO 00CTYyrOBYBaHHSI TePeOAuNTH
BJIACHE PiBEHB J0XO/LY 0CO0H ur ciM’i (3aJIeKHO
Bijt Buy 0OCIIyrOBYBaHHsI), HIKYMIL Bijl 1po-
JKATKOBOTO, BCTaHOBJIEHOTO 3aKOHOJABCTBOM
Ha BiJIIOBiTHUIA TIEPiO/I.

BaxmuBuMm y KoHTeKCTi JOCHiKEHHS
HOPSAIKY Ta YMOB peasiizailii MajiosabesneyeHn-
MU TPOMaJIsTHAMU IIpaBa Ha colliajibHe 00Cy-
TOBYBaHHsI € IUTAaHHSA PO IIATHICTb TaKOro
06CIyTOBYBaHHs. AHATI3YI0UM YMOBU Ha/@HHsI
COIIAIbHOTO 00CIyTOBYBAHHS TaKUM TpOMa-
JISIH, BapTO BiJI3HAYUTH, IO OKpeMi IMOCJIyTH
JUIST TAKMX TPOMAJISTH TiepedaveHi Ha Ge301maT-
Hill OCHOBI, a 3a iHIIIi Bce K TaKu BCTAHOBJIEHO
o6oB’s130k  omatu. Hanpukiam, BimiieHHs
aZipecHoi JOMOMOTU TEPUTOPIiaJIbHOTO HEHTPY
colianbHOro 06CIyroByBaHHs (HAJaHHS COIli-
aNbHUX TI0CIIyT) Oe301IaTHO 3a0e3redye Tpo-
MaJisTH  COTia/ibHUM ~ 00CIyroByBaHHsM  [2].
Hatowmicts 1. 6.2. TUNIOBOTrO TOJIOKEHHST TIPO
IIEeHTp peiHTerpaitii 6e310MHIX 0Cib 3aKPITLTIoE
MPaBO IIEHTPY HAAaBATH TOCTYTU HA TJIATHIN



6,/2019
TPYOOBE NPABO

OCHOBI BifmoBigHO 10 3akoHy Ykpainu «lIpo
couiaibHi ocayruy [4]. 3rigxo 3i cT. 7 3akoHy
Ykpainu «IIpo comianbhi nocayrus coiiajibHi
HOCIYyrd B 00CsATaX, BUSHAYCHUX JIEPKABHUMU
CTaH/apTaM¥, HAJal0ThCs 3 BCTAHOBJIEHHSM
nudepeHIiioBaHOl TIJIATH 3aJIEKHO BiJl JOXOY
Takux 0ocib y mopsiky, BusHayeHoMy Kabine-
tom MinictpiB Ykpaitu. CBo€io 4eproio, coiti-
aJIbHI MOCJYTU TOHAJ 00CATH, BU3HAYEHI JIep-
JKaBHUMHM CTaHAapTaM¥, HalAlOThCS 3a TLIATY.
Ilopsnok perymoBanHs TapudiB Ha colfianbHi
MOCJIYTH  BCTaHOBJIOEThess KabGinerom Mimi-
ctpiB Ykpaian [1].

Sximo 3axoHoaBelb JIUIIE JOMYCKAE MOK-
JIBICTD 0E30IJIATHOTO HajlaHHSI ITIOCJIYT II€H-
TpoM peiHTerparii 6e310MHUX 0Ci6, TO moCIy-
TH COI[iaTbHOTO TOTEJIO 3aBXKIU € IUIATHUMU,
mo 3a3HavyeHo y 1. 2.6. TumoBoro mososxeHHs
mpo conjanbHuil roresb. Omnsara 3a HMPOXKH-
BaHHs B TrOTesi MOXKe 3ificHioBaThCs Gesro-
cepeHbo KIiEHTOM a6o iHIOI (i3UYHOI YK
0pUANYHOI0 0co6oi0. Oruiata 3iiCHIOEThCSE
y TepMiHU Ta y pO3Mipi, BUSHAUECHI B yroAi Mix
COIiaJIbBHUM TOTEJIEM Ta KJIEHTOM [5].

3Ba’KalouM Ha 3aKOHOJaBuYe TJIyMAadeHHs
MOHATTA «MayIo3a0e3IeueHicTby, Mato3abesIie-
YeHUMHU € Ti ocobu 4yu ciM’i, ki B Mexax CBO-
TO MICSYHOTO JIOXOMLy, HE MOXKYTb CaMOCTilfHO
3abesneuntu cebe ycim Heobxinaum. Bigmosi-
HO, Y1 MOKHA TOBOPUTH ITPO HOPMaTUBHeE 3aKpi-
TIeHHsT 000B’SI3KY TAKUX TPOMAJSIH OIIATHTH
OTpUMaHi MOCIYTH SIK PO OAHY i3 rapaHTiil ix
COIiAIBHOTO 3aXUCTY?

[InTanna mpo sapaxyBaHHS IUIATHOTO COILi-
AJILHOTO OOCJIyTOBYBAHHS [I0 CHCTEMH COIliaJIb-
HOTO 3a6€311eYeHHS Y1 COLIAJIbHOTO 3aXUCTY IPO-
Ma/IH BUKJIMKAQJIO YUMAJIO TUCKYCiH y HayKOBilt
siteparypi. /lyMKn HayKOBIIiB i3 IbOTO IPUBOLY
posmimuiucst Ha aBi rpynu. Tak, ofHi HayKOB-
i (M.O. Bysnosa [7, c. 177], O.€. Mauyss-
ckas JK.A. Top6auosa [8, c. 293], B.I. Cramkis
[9, c. 9]) BBaKAIOTD, IO coliaJbHE OOCAYTOBY-
BaHH, K i iHIIi BUAU COMialbHOTO 3a0e3edeH-
H¢, HAJAl0ThCd Ha YMOBAX COLIQJIBHOI asliMeH-
TapHOCTi, TOOTO 6E3MIaTHO Ta He3eKBiBaJEHTHO.
Bueni mepexoHyioTh, 1O TJlaTa TPOMAISIH 3a
OTpUMaHi MOCIYTU He MO>Ke PeryJIIoBaTUCs HOp-
MaMHi TIpaBa COIaibHOro 3abe3rnedeHtst. Bowa
€ TIPeJIMETOM IMBIJTBHOTO ITpaBa, HABITH SIKIIO
TaKi MOCIYTM HAAIOThCsE 0COOAM, SIKi TIOTPATIHIIK
Yy CKJIQJIHY >KMTTEBY CUTYallilo, i peasi3yloTbcs
opraHaMH COIiaTbHOTO 3axXucTy [7, c. 177].

OnoHeHTaMM  3a3HAYEHOTO  IHJAXOHY €
0.0.T'ipnuxk [10, c. 166], JI.1. JIazop, C.M. IIpu-
munko, O.M. Apomenxo [11, c. 87-88],
AM. JIymnikos, M.B. JIymnikosa, H.H. Tapy-
cina[12,c. 381], H.O. Pynona [13, c. 4], ski BBa-
JKaI0Th, L0 COIliaJbHe OOCIYTOBYBaHHS MOXKe
HaJlaBaTUCA K Ha 0e30ILIaTHIl, Tak i Ha IIat-
Hilf ocHoBi. 3okpema, 3a cioBamu A.M. Jlym-

HiKOBa, (opmMa OIIaTH He MO’Ke BU3HAYATH
[IPABOBY IIPUPOAY i HiIbOBE CIIPSIMYBaHHS COLLi-
AJIBHOI TIOCJIYTH SIK TTPEIMETa COI[iaIbHO-3a0€e3-
MeYyBaTbHUX MpaBoBigHocuH [12, ¢. 546-546].

JloBosi aprymMeHTOBaHM MHiAXiA 10 OILIaT-
HOCTI COIiaIbHOTO OOCyTOBYBAHHS MTPOIIOHYE
O.0. Tipauk. Buena, posrisaaroun MOKIUBICTD
SK IJIATHOTO, TakK i Ge30IJIaTHOTO COliaJIbHO-
ro 06CJIyroByBaHHSI TOTPEOYIOUMX TPOMALSH,
OOIPYHTOBYE TEOPI0 COMIaAIBHOTO PO3PAXyH-
Ky BapTOCTi BiJIOBIZHOTO 06CIyrOByBaHH,
iz gakuM  (COIiaJbHUM PO3PAaXyHKOM) IIPO-
IIOHYE PO3YMITH 3aKOHOAABYO pPerjaMeHTOBa-
HUI TOPSZIOK BU3HAYEHHS BapTocTi (IIaTHE
4yu Ge3IIaTHE) COI[ATBLHOrO0 OOCTyrOBYBAHHS
3 JIOTPMMaHHAM IPUHLUINB I[iJIbOBOTO BUKO-
PpUCTaHHS OJIeP’KaHUX KOIITIB Ta HelOIyIeHHsT
JAMCKPUMIHALIT SIKOCTI TaKOro 06CHyTroByBaHHS
3a 03HaKo1o miaatHocri [10, ¢. 166].

Bonnouac, ananisyiounm mNOpsIIOK BU3HA-
YEHHSI BAPTOCTi COI[aJbHOTO OOCTYrOBYBAHHS
JUIST Masio3abe3redeHnX TPOMA/ISTH, BUSIBJISIEMO
YMMAJIO HEJOJIiKiB, gKi CTBOPIOIOTH IePelIKOAN
7S TOTO, 100 TapaHTyBaTH BiAMOBIAHINi KaTe-
ropii rpoMajisSTH HaJIeXKHUH CONiaIbHNI 3aXHCT.
Hanpuknan, y n. 2.6. TunoBoro mosoxeHHs
IIPO COIaIbHUI TOTEJIb, PEryJIOl0YM TTUTAHHS
BU3HAYCHHA IJIATU 3a IIPOKUBAHHA Yy TaKOMY
roreji TOTPeOYIOUMX TPOMAJISIH, BKA3yETHCS
Ha Te, 0 PO3Mip Takoi MJIaTH BU3HAYAETHCA B
Yrogi Mi’K COLiaJIbHUM TOTEeJIeM Ta KJIIE€HTOM,
tunosa (opma sAxoi 3arsepmkena y [lomarky
1o nporo Ilonoxennsa. Coelo ueproio, 3i 3mic-
Ty 1. 3.2. npuUMipHOI yrogu BGAYAETHCS, IO
PpO3Mip OIJIaTh BU3HAYAETHCS y BiZICOTKAX BiX
(baxTuHNX BUTPAT HA MPOXKMBAHHA Y KOKHO-
My KOHKDETHOMY BHIAQJKy 30KpeMma. sKomHux
JOJATKOBUX KPUTEPIiB 100 0OUMCIEHHS TaKOi
BapTOCTI y BITYUM3HAHOMY 3aKOHO/IABCTBi HEMAE.
Tomy BBaxxaeMo, M0 TaKUil TOPSII0K BU3HAUECH-
HsI PO3Mipy IJIaTH 3a IPOKUBAHHSA Y COIialbHO-
MY TOTeJIi He € HAIEKHOIO TapaHTi€elo peastisartii
npaBa MasiozabesieueHoi ocobu Ha colliajibHe
00CIIyrOByBaHHSL.

[lemio BupinTye MUTaHHS OIJIATHOCTI COILi-
QJIBHOTO 0OCJIYTOBYBaHHSI HOBHIT 3aKOH YKpa-
inu «IIpo corianbhi Mocayrus, BBeeHHS B [i10
sikoro  Bimbymersest 3 01 ciumst 2020 poky.
3okpeMa, BiIMOBIAHO 710 4. 3 ¢T. 28 maHoro 3aKo-
HY, 3 YCTQHOBJICHHSIM Au(epeHIliiioBaHoi aTtn
B NIOPSAIKY, BusHaueHoMmy Kabinerom MiHicTpis
Ykpainu, HalAIOTHCS COLiaIbHi MTOCIYTH OTPU-
MyBadaM COIiaJbHUX MOCJYT, cepeAHboMicsy-
HUHN CYKYITHUH 0Xi/l AKX TIEPEBUIILYE 1B IIPO-
JKMTKOBI MiHIMyMH, ajie He IIePEBUILYE YOTUPU
IPOKUTKOBI MiHIMYMU JIJIs1 BiZIITOBiIHOT KaTero-
pii oci6. CBo€I0 ueproio, 3a paxyHOK OTPIMyBada
COIiaIbHUX MOCIAYT ab0 TPEeTiX 0cih HALAITHCS
COLiQJIbHI ITOCIYTU OTPUMYBayaM COLiaJIbHUX
MOCJIYT, CEPEeHbOMICAUHUN CYKYHMHUH 10Xisn
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SIKAX IIePEeBUILYE YOTUPU IPOKUTKOBI MiHi-
MYMH JJI BiANIOBigHOT KaTeropii 0cib, a Takox
MOHajl O0CSTH, BU3HAYEHI JEPKABHUM CTaH-
JapTOM collianbHuX mocayr (4. 4 ct. 28) [14].

[Tompu Taxi HOBOBBeMEHHS, BBAKAEMO, IO
JIOJJaTKOBOTO ~ 3aKOHOJ/IAaBYOTO  peryJIioBaHHS
noTpeby€e TAKOK MUTAHHS PO TIOPSIZIOK BU3HA-
YEHHA caMoi BapTOCTi HAJAHOIO COLiAJIBHOTO
00C/IyroByBaHHsI, a TaKOXK PO PO3POOKY KpH-
TepiiB BUBHAYCHHS CYMH, SIKY Masio3abesnedena
ocofa TOBUHHA 3aILIATUTH, SKIIO TaKa BCTa-
HOBJIIOETBCS Y BiJICOTKOBOMY CITiBBiZIHOIIICHHI
Bijl BapTOCTi OGCJAYrOBYBaHHS YW Bil BeJWYM-
HU CEePeIHbOMICIYHOTO IOXOMY MOTPeOyIUoi
ocobu. o cTocyeTbest BapTOCTi COIIAIbHOTO
06CIyroByBaHHsI, TO, HA HAIly JIYMKY, Taka
He TIOBUHHA OyTH KOMEPIiHOW, TOOTO BU3HA-
YATHCS 3 YPaXyBaHHIM PUOYTKY 1ist cy0’eKra,
AKWI Taky IHOCIyry Hajae. Binnosigna sesm-
YMHA Ma€ BifMOBIZaTH BUKJIIOYHO coOiBapTOC-
Ti 06CyroByBaHHs, TOOTO TUM BHUTpATaM, SIKi
Gy 31ifCHeHi 11 HOro HaJJaHHS.

o0 Bi/ICOTKOBOTO CIIiBBiZIHOIIIEHHS I[iHH,
SIKY MMOBUHHA CIUIATUTH Majio3abe3IiedyeHa 0co-
6a Biz BapTOCTi COIiABHOrO OOCIYTOBYBaHHS
4y BiJ BEJIMYUHU J0XOAY Maso3abe3leyeHux,
TO y IEPUIOMY BUIAJKY TaKUU BiZICOTOK ITOBU-
HeH andepeniioBaTcs, 3BasKaloun Ha PiBeHb
JIOXOJIy OJIEpKyBadya COIIaIbHOTO OBCIYyrOBY-
BanHst. ToOTO YuM HUKYMU 70Xix y cyO’ekra,
THM MeHIINM Oyzie BiZICOTOK, SIKM TifJIsirae
criati. 3a yMOBM BCTAHOBJIEHHSI BEJIUYUHU
IJIATU 32 ColliaJibHe 00CIyTOBYBaHHS Y BilCO-
TKaX BiJl CYKYITHOTO 0X0/y 0cobu uum ciM’i mpo-
TIOHY€EMO TaKuil (Bi/ICOTOK) BU3HAUUTH €MHUM
(osHAaKOBUM) /I yciX ofiepxKyBauiB. Bimmosiz-
HO, YUM OinbIIMii 10Xz B 0co6U, TUM GiIbIIOI0
Oye MiaTa 3a coliajibHe 00CIyTOBYBaHHSI.

[TizcymoByloun TIpoOBeieHE JIOCJIi/PKEHHS
YMOB HaJIaHHSI COIATbHOTO OOCIyTOBYBAHHS
SIK OfTHI€T 3 TapaHTiil peasisailii mpaBa Mano3a-
6esrevyeHnX rPOMaJTH Ha COIAJbHUN 3aXHCT,
BBQJKAEMO, 10 3aKPilVICHHA  MOXKJIUBOCTI
HAJ[aHHsI COIiaJIbHOTO OOCJYTOBYBaHHS MaJjio-
3abe3IeYeHUM TPOMAJISTHAM TIOBUHHO CYIPO-
BOJIKYBATUCS PO3POOJIEHHSM, BIIPOBAIXKEHHSIM
NOPAAKY Ta KPUTEPiiB BU3HAYCHHA CYyMH, AKY
MOBUHEH CIUIATUTU OJIEPKYBa4 TaKOTro 00CiIy-
roByBaHH4. Taki Mopsiziok Ta KpuTepii, MaloTh
6yt po3pobJieHi 3 ypaxyBaHHsIM chepy HajlaH-
HS COI[AJIbHOTO OOCJIYTOBYBaHHS Ta Cy0 €KTIB,
SKi 10T0 OTPUMYIOTD.

Cepest OCHOBHUX 1IPO0JIEM, SIKi BUHUKAIOTh
y CHCTeMI COI[aJbHOTO 3aXUCTy Majio3abesrie-
YEHUX I'POMAJISH, IOPSJ i3 BUILIE3a3HAYCHUMY,
BU/IIJIIEMO BiJICYTHICTb HAJIATO/I)KEHOTO MeXa-
Hi3My CTBOpPEHHS Mepexi 3akjaliB CcolliajlbHO-
ro obeayrosyBanns. Cy6’ekTamu, sIKi HanalOTh
coujagbHe 0OCIyrOBYBaHHS €.  COI[iaJbHUIA
roTesib, OyIMHOK HIYHOTO MepebyBaHHsl, IeHTP
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peinTerpamnii  6esmoMHUX  0cCi6, BimmimeHHs
oprasisalii Ha/laHHS aJIPpecHOi HATypaJIbHOI Ta
IPOIIOBOI JIONOMOTU TEPUTOPiaJIbHOTO HEHTPY
coliasbHOTO 00CIyroByBaHHs (HaJaHHS COLli-
AJIBHUX TIOCHYT), a TaKOX 3aKJajau, sKi 37ii-
CHIOIOTD BUJIA4y JAUTSYOTO XapuyBaHHs (MOJIOY-
Hi KyXHi Ta PO3JaTKOBI IIyHKTHU JIiKapeHb,
MOJIIKJIHIK, clielfia/i3oBaHi Mara3uHu Ta Bifli-
an «/lutsade xapyyBaHHS», TIPOJOBOJIbYI Mara-
3MHU 3 OIUIATOK MO (E3roTiBKOBOMY PaXyHKY
3 KOIITiB, IependayeHux OpraHaM OXOPOHU
3/10pOB’S Ha 1110 METY.

TumoBrMU TOJIOXKEHHSIMH, SIKi BU3SHAYAIOTh
MOPSII0K CTBOPEHHA Ta AiJIbHOCTI 30008’ A3aHUX
cy0'€eKTiB, He 3aKpiljieHo 000B SI30K Taki 3aK/a-
1 CTBOPUTH, a JIMIIE BU3HAYCHO IIeBHI YMOBH,
3a gKkux Taki cy6'extu Oynyth crBopeHi. [list
npukaany, n. 1.7. TumoBoro mosoxxeHHST TIPO
OyIMHOK HiuHOrO TepeOyBaHHs TependaueHo,
[0 HiYIKHUI OYAMHOK YTBOPIOETbCS Yy pasi
HasBHOCTI HEOOXiTHOI MaTepialbHO-TEXHIYHOT
6a3u, 30KpeMa TPUMINIeHb, SAKi BiAIIOBIiAAIOTH
YUHHUM CaHiTapHUM i TEXHIYHUM BHUMOTaM,
BUMOTraM IIOKexkHOi Oesnexku [3]. Anasoriu-
He TOJIoKeHHsT 3akpimeno m. 1.7. Tumnosoro
MOJIOKEHHSI TIPO IEHTP peinTerpamii 6e3/10-
MHUX TpoMaJisiH [4]. Takum ynHOM, CTBOPEHHS
IIEBHOTO 3aKJIaJly HaJlaHHSA COLiaJIbHUX IIOCIIYT,
He3aJeXKHO Bin (opMu BIACHOCTI, CTaBUTH-
Cd Yy 3aJeXKHICTb He BiJl HaABHOCTI peasbHOI
noTpebu HaJaTh BiIMOBIZHY AOIOMOIY MOTpe-
OyIOUNM TPOMAJISTHAM, & Bijl IIEBHUX COLiAJIbHO-
€KOHOMIYHMX YMOB, gKi CbOI'O/IHI HE3a/10BIJIbHi.
BuxoauTs, mo fiep:xaBa 3HOBY X TaKH JIOILYCKA€E
MOJKJIMBICTh 3MEHIIEHHs] 0OCATIB COIiaIbHOTO
3aXKCTy Majio3abesleyeHnx IPOMaJIsiH OpiB-
HAHO i3 3aKOHO/IaBYO TapaHTOBAHUMMU, 3BAXKAIO-
411 Ha 6pak eKOHOMIYHUX PECyPCiB.

Kpim 1poro, iHKOJIM YMOBH CTBOPEHHS
cy0’eKTiB HalaHHsI COT[iATTbHOTO 0OCIyTOBYBaH-
HS1 HE MOJKYTh Oy TH JIOTPUMAHi, OCKiJIbKH CyIIep-
€4aTh IHIINM 3aKOHOJABYMM IOJIO’KEHHAM
BITUM3HSHOTO 3aKOHO/[ABCTBA. Tak, Bi/liIeHHS
oprasiszauii Ha/laHHSA aJAPeCcHOi HATypaJIbHOI Ta
TPOINOBOI JOMOMOTU TEPUTOPiaJIbHOTO HEHTPY
coltianbHOro 06C/IyroByBaHHs (HaJaHHs COIli-
AIBHUX TIOCIIYT) YTBOPIOETHCS 1T OOCIYTOBY-
BaHHA He MeHII K 500 TakuX TPOMa/sIH, SIKi
BiZIMOBIZIHO 10 aKTa OOCTEKEHHsI MaTepianbHO-
H06YTOBMX YMOB MOTPEOYIOTh HATYPAIBHOI 41
rpormoBoi gomomorn (1. 53) [2]. Bogmowac 3i
smicty 1. 59 mocraHoBu KabGinery MinicTpis
Ykpainu «/leski nutanust AistbHOCTI TEPUTO-
piaJIbHUX IIEHTPIB COLiaJIBHOTO OOCIYTOBYBaH-
Hs (HAJaHHS COIIAJIbHUX TOCHYT)> BOAYAETDH-
cst, 1m0 OOCTEXKEHHS MarepiaibHO-1106yTOBUX
YMOB POKMBaHHSI 0COOM IPOBOAMUTHCS 3a ii
3TrOZIOIO IIiCJIA 3BEPHEHHA i3 3aBOIO IIPO HasAB-
HIiCTh MOTPEOH ¥ COIiaIbHOMY OOCTyTOBYBaHHI
Ta HaJaHHSA HeoOXigHuX gokymeHtiB. OTiKe,
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BUHMKAE 3aKOHOJIaBYa KOJIi3is, ajke B OJJHOMY
MOJIOKEHHI BU3HAYEHO HEOOXiIHICTH MPOBEC-
TH OOCTEKEHHS MaTepiabHO-OOYTOBUX YMOB
noTpeGYIYNX TPOMAJISTH i JINIIE TOi CTBOPUTH
3aKJIajl, AKUi 3a0e31e4nTh iX colfianbhe o6cmy-
rOBYBaHH, a B iHIIOMY — MOXKJIUBICTb IIPOBe-
JIEHHSI TAKOTO 0OCTEKEHHSI BAHUKAE MICJIIsI 3BEP-
HEHHsI IPAaBOMOYKHOTO cy0’€KTa i3 3as1BOKO IIPO
HaJIaHHSI COL[IAJIBHOTO OOCIYTOBYBaHHSI.

Y kontekcTi zaHoi HPOGJIEMATHKHA BaK-
JIMBUM BHJAETHCST CT. 25 3aKkoHy YKpaiHu
«IIpo corianbui mocayru» (BCTyna€e B Jiio 3
01.01.2020), sgxa 3akpiniioe MOPSAOK BHU3HA-
YyeHHsT TOTped HACEIEHHSI aAMiHICTPATUBHO-
TepUTOPiaIbHOI OZIHUILi /TEPUTOPiaJIbHOT
TPOMaIN y COIaJbHUX MOCHyTaxX HIIAXOM
MOPiYHOrO 30UpaHHs, y3araJbHEHHSI Ta aHa-
ni3y indopmariii, y ToMy 4mcii 3 ypaxyBaHHIM
crari, BiKy, MiCIl IPOXKMBAHHSA BiAIOBIAHUX
KaTeropiit oci6/cimeil. BusHaueHus 1otped
HaCeJIeHHsI  aJIMiHiCTPaTUBHO-TEPUTOPIiATIbHOI
OJIMHUIII /TepUTOPiaThHOI TPOMAAM y COIli-
AQJIBPHUX TIOCJIyTaxX 3/1iMICHIOEThCS Ha MifICTaBi,
aje He BHUKJIOYHO: COIiajsbHO-AeMorpadiu-
HUX JIaHUX TIPO BPA3JIMBi IPYNM HACEJIEHHS Ta
ocib, siki nepeOyBalTh Y CKIA[HUX KUTTEBUX
o0cTaBUHAX; PE3YJIbTATIB OIHIOBAHHSI TIOTPED
ocobu/ciM’i y comianbHuX mocayrax; indopma-
uii mpo HajaBauiB couiaJbHUX IOCIYT Ta ixHi
MOKJUBOCTI [14].

BigmosizHo BBajkaeMo, IO caMe TaKHil
MIPUHLIUIT CTBOPEHHS Mepexki 3akJjaa/iB Colli-
AIbHOTO 00CJIYTOBYBaHHSI Masio3abe3redeHnx
TPOMA/STH MOBHHEH OyTH 3aKjIafeHuil y Bif-
HOBITHOMY 3aKOHOZABCTBI Ta OYTH HAJEKHOKO
rapaHTi€io (yHKIIOHYBaHHS CUCTEMU Ha/laHHS
COTIAIIBHOTO OBCIYTOBYBAHHS HACETICHHIO.

BucHoBku

Ilix 4yac peanizanii MamoszabesnedeHUME
ocobamMu 4M CIM'SIMM 3aKOHOJABYO TapaHToO-
BAHOTO TIpaBa Ha COIiaJbHE O00OCTYrOBYBaHHSI
BUHUKAE YMMAJIO TPOOJIEM, sIKi B OCHOBHOMY
3yMOBJIEHi ~ HEJJOCKOHAJICTIO  BiTYM3HSHOIO
3aKOHOZIABCTBA a00 K HEIOCTATHICTIO MaTepi-
AJIbHUX PECYPCIB 151 3a0e31eYeHHsT HAJIEKHOTO
piBHsI Ta 06CSTY COIIATILHOTO 3aXUCTY TTOTPey-
tounx. Cepesl OCHOBHUX TIPO6JIeM HaMU BU/IiJie-
HO 3aKOHO/IaBYe 3aKPillJIeHHS Pi3HUX KPUTEPiiB
BU3HAHHA CyO'€KTIB mpaBa MasozabesreyeHu-
MM, 3aJI€KHO BiJl IXHBOTO IIPaBOBOIO CTATyCy
abo Bifl BUAY COIIaJIbHOTO OOCIYrOBYBaHHSL.
Ilomexymm B3arami BifcyTHill 3akoHOAABYO
3aKpiNJIeHNH MeXaHi3M BU3HAUEHHS CYKyITHOTO
JIOXOJLY OCOOH, HUKYE SIKOTO TaKa MOJKE TIPETEH-
JLyBaTU Ha coltiabHe 00CTyroByBaHHsI.

Henockonammmu 3 mpakTHYHOI TOYKH 30PY
BU/IAIOTHCSI TAaKOXX HOPMATUBHO-IIPABOBi M0JIO-
JKeHHS PO MOSKJIUBICTh HaJlaHHA COIiaIbHOTIO
00ciIyroByBaHHs Masio3abe3IeueHuM  0cobam

sk GEe30ILIaTHO, TaK i 3a MJIATy, OCKIJIbKM IS
BiZIOBI/IHOI KaTeropii rpoMajgH came Heo-
CTaTHiCTh ab0 BiZICYTHICTH TPOUIOBUX KOIITIB
dhopmye noTpeby y coliaIbHOMY 3aXKCTi.

ITorpebye omparfoBaHHs YUHHUN TOPSIOK
(opmyBaHHS Mepeski 3aKJIAIiB, SIKi 3MiHCHIOIOTH
cottianbHe 00CIyTOBYBAHHS IPOMaJIsiH B Y Kpai-
Hi. OCHOBHUM KPUTEPiEM CTBOPEHHS BiJIIIOBijI-
HUX Cy0’€KTIB Ma€ CJIyTyBaTH HasIBHICTh BU3HA-
4eHOI KiJIbKOCTI Masozabes3nedeHnx rPoMajsiH,
a He HasIBHICTb /71 1[bOIO MaTepiajbHO-TeXHiu-
HUX 32C0O0iB.
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Cmambvsi NoCEAUEHA BbLAGIEHIUI0 OCHOBHDIX NPOONEM, BOSHUKAIOWUX NPU PEau3auuy npasa Ha couu-
anvioe o6cayNcusanue maroodecneuenmbimu To0bMu UL ceMvami. Paccmompeno pasnoobpasue 3axono-
damenvivix n00xX0008 K onpedeieHuo 6eluuunbl 00X00a NPABOMOUHO20 CYOBEKMA KAK NPAs060z0 OCHOBAHUSL
nonyuenus couuanviozo obcayxcusanus. Ilpoananusuposar nopadok npedocmasieniis nAAmHoz0 COUUANL-
1020 06CAYHCUBANIS MaANoobecneuen v Zpaxcoanam. Boisenenvt ochoGHbie HEDOCMAMKY (HOPMUPOBAHISL
cemu yupencoenuti CouUansHoLl 3auumol 6 YKpaune u npeodioNcetl nymu ux Ycmpaneus.

KJIIO"ICBI)IC CJIOBA: CollMajibHa4A 3alllhTa, COIINAJIbHOE O6CJIy>KI/IBaHI/Ie, MaJIOO6eCHe‘IeHHOe JINIO, YPOBEHb
JI0XO/12, TTOTPEGHOCTD B COMUATBHOM 0OCTYKUBAHWH.

The article is devoted to revealing the main problems that arise during the implementation of the right to
social services by low-income persons or families. Considered the variety of legislative approaches to deter-
mining the value of income of a legitimate subject as the legal basis for obtaining social services. The proce-
dure of providing paid social services to low-income citizens is analyzed. The main disadvantages of forming
anetwork of social protection institutions in Ukraine are revealed, and ways of their elimination are proposed.

Key words: social protection, social service, low income person, income level, need for social services.
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Mapia Ceimenox,

cmapuuil suxiaday xagedpu ginocodii i cycninvnux Hayx
Yepniziecvkozo Hauionaiwiozo mexnonoziunozo yrisepcumemy

ITIOCAJOBA IHCTPYRIIA:

ITOHATTA TA IPABOBA ITIPUPOJIA

Cmamms: npucesuena npobiemam npasosozo pezyiiosants nocadosoi incmpyxyii. Aemop nazonowye,
w0 mpyoose 3aKoHO0ABCME0 YKPainu He MiCmumy i 6USHAYeNHS NOCAd0B0i THCMPYKuil, Hi 6uMoz w000 i
CKAGOAaNHSL, 3MICMY, NOPSAOKY NPULIHATIMS, WA HECEHHS 3MitL, NPOUCOYPU CKACYBAHHS. 3ANPONOHOBAHO 8pe-
2Y0BAMU NUMAHHA NOCAO0BUX THCMPYKUiL npauienukie y nosomy Tpydosomy xodexci Yrpainu.

KurouoBi croBa: mocajioa iHCTPYKILis, TPABOBE PETYJIIOBAHHS, IIPAI[iBHUK, POOOTOAABEID.

IMocranoska npo6iemu. B ymoBax tpusaio-
4yoro pehopMyBaHHS TPYZOBOTO 3aKOHO/IABCTBA
YKpaiHu ofHUM i3 BaXKJIUBUX KPOKIB € HEOOXi-
HICTb NPUIHATTSA HOBOro TpynoBoro kojexcy,
SIKUit OU T THSIB PiBEHb PEryJII0BAaHHS TPYIOBUX
BiZIHOCHH Ha OiJIbII BUCOKMU PiBeHb. Y IIbOMY
aCHeKTi BaXJIUBAMU € BPETYJIOBAHHS NUTaHb
edekTUBHOI opraHisarii mpaili Ha BCix mianpu-
€MCTBaX, B ycTaHoBax i oprauizarisx. Oprani-
3allito mmpari MOXKHA PO3IJIALATH AK CYKYIIHICTDb
pi3HUX BiTHOCWH: OpraHi3aIliilHNX, eKOHOMiu-
HUX, IIPAaBOBUX, €TUYHUX, TeXHIYHUX, TEXHOJIO-
rivnux Ttomo. IlpaiisHuk Gepe yyacTb y BCixX
BU/IaX BiIHOCHH, a HOro IIpaBoOBe IMOJIOKEHHS
BU3HAYAETHCS PI3HUMH JJOKyMEHTaMU, 30Kpe-
Ma ¥ TOcafioBUMU iHCTPYKIisiMu. Y Tmporieci
pedopMyBaHHSI TPYZOBUX BiITHOCMH B YKpai-
Hi OziHi€I0 3 HEBUPIMEHUX MPOOIEM HAJIEKHOI
oprawuizartii rmpaiti € mpobJiemMa paBoBOro pery-
JIIOBAHHS TIOCA/IOBUX IHCTPYKIiNl IpalliBHUKIB
MiIITPUEMCTB, YCTAHOB i opranisartiii.

AHaJjli3 OCTaHHIX JOCHiIKeHb Ta myOJriKa-
niii. Ha sxanb, mociimHuKd He 4acTo 3Bepra-
I0Th yBary Ha Ifio mpobsemy. IIpore muranHs
IO/IO TTOCAI0BUX iHCTPYKIIiH MpaIliBHUKIB 6me
MPeJIMETOM JIOCJI/IDKEHHSI TaKuUX aBTOPiB, 4K:
1. Buis, O. Bunorpanosa, @. Kaaupos, JI. Kyui-
6y-xeBa, JI. Heuatok, A. TTetepc, O. TkauiBcbka,
O. Xosancbka, X. IOaina, A. FOmko Toiro.

Mertoro 1i€i crarTi € AOCITiKEHHS Teope-
TUYHUX Ta MPAKTUYHUX TPOOGJIEM IIPABOBOTO
PeTyJIIOBaHHS ITOCAIOBUX IHCTPYKITIN TIpaItiB-
HUKIB TiAMPUEMCTB, YCTAaHOB i opramizariit
3a TPYZIOBUM 3aKOHOJIABCTBOM ¥ KpaiHMU.

Buxkaaz ocHoBHoro matepiany. /lns edek-
TUBHOI Opranisaiii mpaui Ha BCiX HiIIPUEM-
CTBaxX, B yCTAHOBaX i OpraHisailisx po3pobJisi-
I0Tb II0CJI0BI IHCTPYKIi, AKi € JOKYMEHTOM,
B SIKOMY BU3HAYAIOTHCSI OCHOBHI (DYHKII, TpaBa
Ta 000B’I3KM HallMaHMX NpaliBHUKIB. Binbiure
TOro, IOCaZioBa IiHCTPYKLiA € iHCTPYMEHTOM

© M. CsiteHok, 2019

opranisartii mpaii B ii mpaBoBiii ¢hopwmi, 1a€ giT-
Ke YSABJIEHHSI PO TPYJAOBi 0OOB’SA3KM IpalliB-
HMKa i JloroMarae BUpillyBaTu TPY/IOBi C1opH,
110 BUHUKAIOTb.

IlocazoBa iHCTPYKIlig — 11€ OAIWH i3 JIOKaJb-
HUX HOPMAaTHUBHUX AaKTiB, IO INPUIMAETHCS
po6oromasiiem. Hopmu, 3akpimieni B mocamosiit
IHCTPYKILii, He MAIOTh IOTipIIyBaTU CTAHOBUIIE
[PaliBHUKIB MOPiBHAHO 31 BCTAHOBJIEHUM TPY-
JIOBUM 3aKOHOJIAaBCTBOM Ta iHINMMU HOPMaTHUB-
HUMHU TIPAaBOBUMU aKTaMH, IO MiCTATb HOPMU
TPY/IOBOTO IIpaBa, KOJIEKTUBHUM JIOTOBOPOM,
yrojamu.

Taxum yuHOM, TIOCAIOBI iHCTPYKIIii MAIOTDH
BiJIIOBilaT! YMHHOMY TPY/JOBOMY 3aKOHO/aB-
CTBY i € TIPAaBOBOIO OCHOBOIO JIJI1 3aCTOCYBaH-
Hs JI0 TIPAIliBHUKIB 3aXOMiB BILIUBY. 3TifHO
31 1 cT. 29 Koznexcy 3akoHiB mpo mpairio Y kpai-
Hu (nasti — K3ull Ykpainn), 10 nouarky poboru
3a TPYZIOBUM J[OTOBOPOM BJIACHUK ab0 YIOBHO-
BasKeHUil HUM opraH 3000B’sI3aHUI pO3’ICHUTH
NpaiiBHUKOBI Horo npasa i 060B’s13ku. SIKII0
IpaBa IpaliBHUKIB € IepeBa)KHO 3arajbHUMH,
BOHU BHM3HAYAIOTHCA B KOJIEKTUBHOMY JIOTOBO-
pi, y mpaBmjaX BHYTPIIIHBOIO TPYZLOBOTO PO3-
HOPSIIKY, TO OOOB’SI3KM KOKHOTO IIPAI[iBHUKA
3aJiexKaTh BiJ nocaay, sKy BiH obiliMae (BUKO-
HyBaHOI HUM PoboTH), i 3aKpilieHi came B Hioro
rocaziosiil inctpykiii. Ha mizictasi BuiieBukJia-
JIEHOTO MOKHA 3POOHTH BUCHOBOK, L0 Ha BCiX
MTiITPUEMCTBAX HE3AJIEKHO Bil POPM BIACHOCTI
MaioTh OyTH po3pobJieHi i 3aTBepsKeHi Moca1o-
Bi iHCTPYKIIii, a/>kKe came BOHU CIIPUSTIOTH YiTKiH
oprasizaiii BUPOOHMIITBA i BU3HAYAIOTH KOH-
KpeTHi 3aBaaHHs, PYHKIL, paBa i 060B sI3KK
MpaIiBHUKIB MmignpreMcTBa. BincyTHicTp Xe
[OCa0BUX IHCTPYKILi# Ha ocaay, 1110 nependa-
YaI0ThCsI B IIITATHOMY PO3KJIajli, Tpeba BBaKaTU
MOPYIIEHHAM BUMOT 3aKOHOZABCTBa IIPO IIpa-
10, 3 sIKe BJIACHUK ab0 YIIOBHOBasKEHUIT HUM
Opra’ MOe HeCTH BiZIlIOBiaJIbHICTh 3TiJIHO i3
3aKOHOJaBCTBOM [ 1, c. 6].
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Bumoru 1ocazoBoi iHCTpyKIii 060B’I3K0Bi
[T HaliMaHOTO TIpAIliBHUKA 3 MOMEHTY O3Ha-
MOMJIEHHS 3 HElo Tijil PO3MuC i 10 1epeBe/ileHHs
Ha iHury mocasy abo NPUITMHEHHS TPYJAOBUX
BiHOCHH.

Axmio rmocazoBa iHCTPYKIig He Po3po-
Gusena abo SAKINO TPAIiBHUKA HE O3HaiioMJIe-
HO 3 ii 3MicTOM i po3nuc, MPUTATHYTH HOTO
10 BiJIIOBiIAJIBHOCTI 32, HAIPUKJIQJ, HEBU-
KOHaHHs ab0 HeHaJeKHe BUKOHAHHS TPYIO-
BUX 0GOB'sI3KiB Oy/ie TOCUTH TIPOOIEMATHIHO.
Mu noromxyemoch i3 gymkoio O. TkauiBcbkoi,
10 BiZICYTHICTH 1OCAZOBOI IHCTPYKII MOXe
BUKJIUKATH TPYAHOIN [UIsT POOOTOAABIIS OO
3BisbHEHHs mpaimiBHuKa 32 1. 2 ct. 40 K3mll
Ykpainu B pasi «BUABJIEHHS HEBiAMOBiZAHOCTI
HpariBHUKA 3aiiMaHiil mocagi abo BUKOHYBaHill
po6oTi BHACIZOK HeZOCTaTHBOI KBasriika-
1ii abo crany 310poB’si». Ile came crocyeTbest
i BUNIAAKY 3BiTBHEHHA 3a I[i€I0 X ITiZICTaBOIO
y pasi «CKacyBaHHS [IOIyCKY [0 Jlep>KaBHOI
TAEMHUIL, SKIIO BUKOHAHHS ITOKJAJEHUX Ha
HBOTO 0BOB'I3KIB BUMArae J0CTYILy [0 JeprKaB-
HOi TaemHHMIi». CaMme IIOJIOKEHHSI IOCA0BOI
IHCTPYKIT MOKYTb GYyTH apryMeHTOM y CIOPi
MiK poOOTOMABIEM Ta NPAIiBHUKOM, MPUNAHI-
TUM i3 BUIPOOYBAJBHUM TEPMiHOM, IIJ yac
3BiJIbHEHHA 3 ITOCA/IN 3 TPUUNHI HEITPOXO/KEH-
Hs1 BunipoOyBanHs (cr. 28 K3ull Ykpainu) [2].

Huni ynHHe 3aKOHOZIABCTBO Y KpaiHU BUKO-
PUCTOBYE TEPMIH <«II0CaZ0oBa IHCTPYKILisA».
Tak, JloBigauk kBamidikamiitHux XapakTepuc-
TUK Tnpodeciii MpaliBHUKIB, 3aTBEPIKEHUN
Haxazom MinicTepcTBa mparii Ta coriaabHOT
noslitnkn Ykpaiau Big 29 rpyans 2004 poky
Ne 336 (mani — [loBignuk) [3], — 1e 3araabHuit
JIOBIJTHUK, SIKUI 3aCTOCOBYETHCS /IJISL BCiX BUIIIB
€KOHOMIUHOI AisbHOCTI. Ajne € I ramysesi
JIOBiZIHMKY, IPU3HAYECH] /I IIPALliBHUKIB OKpe-
MUX rasysei rocriogapersa. Huni ix nanigyers-
cs1 Bxke moHax 90 [4, c. 92].

JIOBIIHUK CIIyKUTb OCHOBOIO PO3POOJIEH-
HS TIOCAJIOBUX IHCTPYKIN, sKi 3aKpimio-
10Th O0OB’SI3KM, TpaBa Ta BiANOBIZAIbHICTD.
[Tynkr 6 /loBimHuka 3aKkpiruIioe, MO KOHKPET-
HUii Nepesik MocagoBuX 0GOB'S3KIB BU3HAUYa-
€TbCS MOCAZl0BUMU IHCTPYKIIAMU KEPiBHUKIB,
npodecioHanis, HaxiBIliB, TEXHIYHUX CIYKOOB-
1B, IKi pO3POOJISIIOTH i 3aTBEP/KYIOTh Ha OCHO-
Bi [loBiznuka poboToAABIl, BPaXOBYIOYM KOH-
KPeTHi 3aBIaHHs Ta 000B’s13KH, (DYHKIIiI, TIpaBa,
BIZIIOBIIAJIBHICTL TPAIIBHUKIB IIUX TPyl Ta
0COGJIMBOCTI MITATHOTO PO3IIUCY ITiJINPUEMCTBA,
ycTaHoBH, opraisauii. ITix 4ac pospobGJeHHs
MOCAIOBUX (HCTPYKIN 3a6e3meuyeTnest €/m-
HUH MiAXiA 10 100YA0BH, CTPYKTYPH i BUKIALY
3MicTy posmiiiB. IHCTpyKMii MaioTh Bimobpa-
JKaTy TOBHUI IepesiiK 3aBlaHb Ta 060B A3KiB,
IIOBHOBQ)KEHb 1 Bi/IIIOBiIa/IbHOCTI, y pasi norpe-
61 MaTu HeoOXifHi MosicHeHHS, a BCi TepMmi-
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HU — YiTKi BU3HAYeHHs. SIKIIO0 BUHUKAE HeOO-
XizHiCTD, 3aBAaHHA Ta 000B'93KH, 110 BKJIIOYEH]
o TturoBoi KBasiikaiiitHol XapaKTepUCTUKN
Ti€l abo iHIIOI MocaIH, MOKYTh OyTH PO3IOIi-
JIeHI MiK OKpeMUMM BUKOHABIAMU abo KOJIO
3aBJaHb Ta OGOB’SI3KIB OKPEMHUX MpaIliBHUKIB
Moske OyTH PO3LIMPEHE 3 TOPYUEHHSAM M POOiT,
nepenbadeHnX sl Pi3HUX TPYII HOCal, PiIBHUX
3a CKJIA/[HICTIO, BUKOHAHHS SIKMX He MOTpehye
inmoi cremiasbHoCTi, KBamidikarii. Yci moca-
JIOBi IHCTPYKILii, 0 PO3POBIAIOTECA Ha -
NIPUEMCTBAX, B YyCTaHOBAX, OpPTaHi3alisax, MaloTh
OyTH B3aEMOIIOB’sI3aHUMU, abW He JIOMyCKaTh
nybsoBanHst B pobGori npariBaukis. [locamosi
IHCTPYKILiI ITicJI iX 3aTBEP/XKEHHS KEPIBHUKOM
HiIpueMCTBa, OpraHisailii, ycranosu abo 3a
JIOpYYEHHSIM HOro 3aCTYNHUKAMU J0BOJAATHCS
JI0 TpaliBHUKA Mg posnucky. [lo mocazoBux
iHCTPYKIIiil MOKe OYTH BHECEHO 3MiHH, JOTIO-
BHEHHS JIMIIIE HaA IIi/ICTaBi Hakazy KepiBHUKaA
MAIIPUEMCTBA, yCTAaHOBM, OpraHisaii 3a 3ro-
oo TpariBHuKa. Hakas mpo BHeceHHs 3MiH,
JIOIIOBHEHD 10 110CA/I0BOI iHCTPYKILi1 BUAAETHCS
B pasi 1epeposnoginy 000B’I3KiB Mixk Mpallis-
HUKaMU Yy 3B’SI3KY 31 CKOPOUEHHSIM YNCEJIbHOCT,
palioHaJbHUM PO3IO/LIOM TIpaili. Y pasi 3MiHn
Ha3BU INiJIIPUEMCTBA, YCTAaHOBHU, Opramisarii,
iXHBOTO CTPYKTYPHOTO Iipo3aiay abo mocaau
[0 TIOCAZIOBUX IiHCTPYKIil BHOCATBCA BiATO-
Bizui 3minu. [Tocanosi iHcTpyKIii ckIamaI0Th-
¢4 JUd IpaliBHUKIB ycCixX mocan, o 3asHadycHi
B IITaTHOMY po3rmuci [3].

IIpaBoBe perymoBanHs 10Ca0BOI iHCTPYK-
11i1 3HAXOZIMMO TaKOXK y Tigpo3aini 6 po3ainy 11
IIpaBun oprauisarii giloBoJcTBa Ta apXiBHOTO
30epiraHHst IOKyMEHTIB y /IepsKaBHUX OPraHax,
opraHax MiCLEBOIO CaMOBpsAAyBaHHd, Ha IIij-
MPUEMCTBAX, B yCTAHOBAX i opranisaiigax. ¥ 11bo-
My JOKYMEHTi 3a3Ha4yeHo, IO 3aTBEPIKEHHS
YIPaBIiHCbKUX JIOKYMEHTIB 3/ilICHIOETLCS OCO-
6ucTo mocazoBow 0cobow (MOCALOBUME OCO-
6amu) BigmoBiaHO 10 ii (iXHiX) MOBHOBaKEHb
a0 pO3MOPSIIYNM JIOKYMEHTOM YCTaHOBHU i3
3a3HAYEHHAM Ha JIOKYMEHTi rpuda 3aTBep/rKeH-
Hd, odopMJIEHOTO BiANOBiIHUM 4nuHOM. Po3-
[OPAAYUM JOKYMEHTOM YCTAHOBU 3aTBEPIKY-
I0TBCS TTOJIOKEHHS 1IPO CTPYKTYPHI TiAPO31iiun,
IHCTPYKILil, IIpaBUJa, MOPSJAKN Ta IHII JOKY-
MEHTH HOPMATUBHO-NIPABOBOr0 ab0 HOPMATHB-
Horo xapakrepy. IlocazoBoro ocoboio ocobucto
3aTBEPIKYIOTHCSI JIOKYMEHTH, IO He moTpeby-
I0Tb JIOZIATKOBUX BKa3iBOK, 3aBJaHb IMOAO iX
YIPOBKEHHST ab0 BUKOHAHHS (IIOJIOKEHHSI
(cTaTryTH) yCTaHOBH, IPOTOKOJIH, aKTH, ILIAHH,
3BiTH, KOILITOPUCH, MITaTHi PO3NUCH, TOCAIOBI
iHCTPYKILil, TporpaMu, HOpPMAaTuBU TONIO) [5].

OTke, po3podIli MOCATOBUX IHCTPYKILili
IepeAye BUBYCHHA BCiX HOPMaTHUBHO-IIPABO-
BUX JOKYMEHTIB, 1[0 perjaMeHTyIOTb IOPSJI0K
MISITBHOCTI TIOCAZOBUX OCi6 Ta TpaBWsa Po3-
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poOKu i 3GepiraHHs 1UX OpraHisauiliHo-1paBo-
BUX JOKyMeHTiB. CaM sKke mporiec po3podJieHHs
MOCAZIOBUX IHCTPYKIN MOXKHA TIPEJNCTABUTH
Yy BUTJISIAI TakWX eTamiB: 1) migroroBunii etar;
2) po3pobka TPOEKTY MOCAAOBOI IHCTPYKILI;
3) y3To[UKeHHsI IPOEKTY TI0Ca0BOI iHCTPYKILii;
4) 3aTBepIKeHHs MMOCAI0BOI iHCTPYKITii.

Bapro 3BepHyTH yBary Takox Ha Te, IIO
MinicrepcTBo mpaili Ta coliajabHOI MOJITUKA
YxpainucBoroyacyBJIuctiBin03.10.2005 poxy
Ne 36-508 «Illomo mOCamoOBUX IHCTPYKIIiit
MpalliBHUKIB» MOBiIOMUJIO, 10 KOHKPETHUM
nepesiik 1mocagoBux OOOB'SI3KiB BU3HAYAETD-
¢4 IIOCaJ0OBUMM IHCTPYKLisIMM KEPiBHUKIB,
npodecionaniB, daxiBIiB, TeXHIYHUX CIYyXK-
GOBIIB, sIKi pO3POOJIAIOTD i 3aTBEPAKYIOTh Ha
ocuoBi JloBimnuka kBasmidikaiiiHux xapak-
TePUCTUK Tpodeciii MpaIiBHUKIB, 3aTBEPIKe-
HOro HakazoMm MiHicTepcTBa Tparmi Ta corii-
anpHOi mosriTukn Ykpainu Bix 29.12.2004 p.
Ne 336, poboronasili, BpaXOBYIOUM KOHKPETHI
3aBJlaHHA Ta 000B'43KH, ¢yukmii, mpasa, Bi-
[IOBifa/IbHICTh NPALiBHUKIB LIUX IPYIl Ta OCO-
6JIMBOCTI HITATHOTO PO3IHUCY MiANPUEMCTBA,
ycranoBu, opranisanii. [Tocazosi inctpyxmii,
micag iX 3aTBepAKEHHsA KEPiBHUMKOM MifIpu-
€MCTBa, OpraHisaiii, yctaHoBu abo 3a IOpy-
YEeHHSIM HOTr0 3aCTYIMHUKAMH, OOOB’S3KOBO
JNIOBOJATLCA [0 IpalliBHUKA IiJi PO3IUCKY.
IlocamoBi incTpykuii ckiamaloTbes s Tpa-
IIiBHUKIB yCiX Iocaj, 110 3a3HadeHi B IITaT-
HOMY po3mnuci. BUHATOK MOXYyTb CTaHOBUTH
OKpeMi KepiBHUKHU, IIPaBOBE CTAHOBUIIE SIKUX
BuaHaueHo B Ctatyrti (Ilonoxenni) mignpuem-
CTBa, yCTAaHOBH, OpraHizailii abo BiIIOBiIHOTO
MiZApO3/iay, /e 3a3HayeHi OCHOBHI 3aB/aHHS,
000B’s13KH, TTpaBa i BiAMOBIAATbHICTD 32 BUKO-
HaHHS TOKJIaJeHnX Ha HuX (yHkiiil. Bpaxo-
BYIOUYM BuUIlle3a3HavYeHe, HA OCHOBi KBasidika-
MIITHUX XapaKTepUCTUK MO0Cca] MPalliBHUKIB Ta
0COGJMBOCTEIl IITATHOTO PO3IUCY KEPiBHUK
mignpueMcTBa 3abe3riedye pPO3pOOJIEHHST Ta
3aTBEP/KYE I10CA0BI iHCTPYKIii MpariBHu-
KiB i JOBOJUTD X /10 NIPalliBHUKIB i/l PO3INC-
Ky [6]. Takox y mpomy mmcti MinicrepcTBo
HOTOMJIOCHh i3 BUCHOBKOM IIPO Te, 110 pobo-
TOZIABEIlb 11ijl Yac NPUNHATTA Ha pobOTY mpa-
IIiBHUKa PO3’SICHIOE OTO TIpaBa Ta 060B’sI3KH,
[IOCUJIAI0YMCh  Ha  IIOCAJ0BY  iHCTPYKUIIO.

Bapro sazmauurtn, mo HUHI B TpPynOBO-
MY 3aKOHO/IAaBCTBi YKpaiHM He BCTaHOBJIEHO
JIETAJIbHOTO  BU3HAYCHHSA IIOHATTSA  I10CAJ0-
Boi inctpykuii. Ognak y cr. 4 K3ull Ykpainn
BCTAHOBJIEHO, 1[0 10 CUCTEMH aKTiB TPY/IOBOTO
3aKOHOZABCTBa BimHOCHTHhCS Komeke 3axoHiB
IIpo mpaimo YKpaiHu Ta iHII aKTH 3aKOHO/aB-
cTBa YKpaiHu, NPUIHATI BiAIMIOBiHO 10 HBOTO.
Came 1e TBep/UKEHHS BH3HAYA€ MOKJIUBICTDH
OPUIHATTS  YHOBHOBa)kKeHUMM  cyO’€Kramu
MTOCAJIOBUX 1HCTPYKITIHA.

[Ipoext TpymoBoro xkozmekcy Yxpainu
(mani — IIpoekr) y m. 3 cr. 10 nepexbayae, 1o
y BUIAJIKAX, IepenbauyeHnx 3aKOHOIABCTBOM,
KOJICKTUBHUMHU YrojaMyd Ta KOJCKTUBHUMU
JIOrOBOPAaMU, TPYZIOBi BiIHOCUHU MOXKYTb pery-
JIOBATHCS HOPMATUBHUMU aKTaMU PoOOTO/aB-
. A 1. 4 cr. 12 TIpoexTy 3akpinuB 060B’I30K
Po6OTOAABIS AOBOAUTH TIPUIHATI HOPMATUBHI
aKTH 10 BifloMa BCiX TpaIliBHUKIB. AKII0 HOp-
MaTHBHUII aKT CTOCYEThCS KOHKPETHOTO pobo-
YOro Miciisl YU KOHKPeTHOI mocaju (1ocazoBa
IHCTPYKILifl, iIHCTPYKILiS PO MOPSZ0K BUKOHAH-
HsT pOGIT TOIO), MPaI[iBHUK 3HAOMUTBCS 3 HUM
Ii/l PO3MUCKY Y TPUIECHHUIT CTPOK [7].

Heob6xigHicTh ~ TIPaBOBOTO  PeTYJIIOBaH-
HS TIOCAJOBUX iHCTPYKIHl 3yMOBIIOETHCS TIe
i TUM, 110, 9K TPaBWIbHO 3a3Hauvae [. buip,
He Tpeba HeJOOIIHIOBATH 3HAYEHHS TI0CAJI0BUX
iHCTPYKITi#, OCKINbKY BOHMU:

— YCTaHOBJIIOIOTH Ta 3aKPillIIOI0Th KOHKPeT-
Hi 3aBIaHHs it 000B’ 3K TIPalliBHUKIB, iXHi Mpa-
Ba, BIJIIIOBIIAJIbHICTD;

— € HOPMaTUBHUM HiAIPYHTSM JIJIsS1 3aCTOCY -
BaHH /10 IIPAI[iBHUKA 3aX0/[iB BIJIUBY;

— indopmyIOTh NpaiiBHUKA MPO HOTO ii,
SIKUX Bi/l HbOTO OYiKYIOTb; KpUTEPil OlliHIOBaH-
Hs pe3yJbTaTiB HOTO Tpalli; OpiEHTHPHU OO
iZIBUIIIEHHS PiBHS KBastihikaliii B Mekax KOH-
kpetHoi mpodecii [ 1, c. 6].

BizcyTHicTb ke 3aKOHOABYOTO BU3HAYEH-
HA Tiel KaTeropii 3yMoBU/Ia iCHyBaHHA BEIUKOI
KIJIBKOCTI MIAXO/AIB 0 BU3HAYEHHA €TUMOJIOrii
IOHATTS 1T0CAJ[0BOI iHCTPYKILii.

[locamoBa iHCTpYKIisi — [OKyMEHT, IO
BU3HAYa€ oOpraHisalliliHo-IIpaBoBe CTaHOBUIIE
y CTPYKTYPHOMY IIiZpO3Aijii, mo 3abesnedye
yMoBH i #ioro edextusnoi nparni. [locagosi
iHCTPYKIIii BCTAHOBJIIOIOTH TIpaBa Ta 060B SI3KK
NPaIiBHUKIB, IX MiANOPAAKYBaHHS, Ha3By Ta
cuenugiky mocaau, kpasidikaiiiini BUMOTH,
BiZIIOBiJAJIBHICTD TIpAlliBHUKA, 3aTBEPIKEHHSI
incTpykiii Ta inme [8].

[locamoBa iHCTpyKIist — iHCTpYyKIis, sKa
BKa3y€ KOJIO J0pydYeHb, 060B’sI3KiB, pobiT, sKi
Ma€ BUKOHATH 0c00a, 10 06iliMac 1o mocary
Ha mignpuemMctsi [9]. OxHak, KpiM 060B’sI3KiB,
110Ca/10BA iIHCTPYKILisl Ma€ Y4iTKO BU3HAYATH I1pa-
Ba p06iTHI/IKa, BUMOTH /10 Hforo kBasicikarii,
3HaHb 1 HaBMYOK, MiANOPAAKOBAHICTH i yMO-
BU mparii. Bixnosiano no 1mporo B pererbHOMY
Ta AKICHOMY CKJIQJIaHHi ITOCAJ0BOI IHCTPYKILii
3amikasienuii cam mparisauk [10, c. 185].

[TocasoBa iHCTPYKIiA — MOKYMEHT, SIKMii
BKJIIOYAE B cebe KOHKPETU30BaHi TPYAOBi HhyHK-
Iii, HABMYKM TOLIO HA OCHOBi IpodeciitHmx
craHzapTiB (3a ix HasgBHOCTi) abo KBasidika-
nitinux gosiguukis [11, c. 71].

ITocazoBa iHCTPYKIs €, 3 OAHOrO OOKY,
opraHizaIiitHo-po3nopsaaYnm JIOKYMEHTOM,
SIKMI BU3HAYAE TOCAOBI OOOB’SI3KH KOXKHOTO
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TpariBHMKa, HOTo MpaBa i BiZINOBifaIbHICTH 32
BUKOHYBaHy po0OTY, 3 iHIIIOr0 — HOPMATUBHOK
OCHOBOIO /U1 OI[iIHKU [islIBHOCTi IIpalliBHUKA,
BCTAHOBJIEHHSI HOTO BifITIOBiHOCTI TOCai, Ky
BiH obiiiMae [12, ¢. 279-280]. Mu mnoromxky-
emoch 3 aymkoio A H. Ilerepca, mo mocamoBa
IHCTPYKLis MicTUTh 06CAT HpaB i 060B’SI3KiB
npaiiBHuKa, TOOTO IHAMBIAyaxisye mocary
[13,c. 23].

Bapro Takox ImOTOAMTUCEH 3 TUM, IIO IOCa-
JIOBi iIHCTPYKIUIi AAI0Th MOXKIUBICTD: palliOHAJIb-
HO PO3MOALIATA (YHKIIOHAIbHI 060B SI3KK
MK IpaliBHUKaM¥; IiJBUIIUTH CBOEYACHICTDH
i HamiliHiCTh BUKOHAHHS 3aB/IaHb; MOKPAIIUTH
COIIia/IbHO-TICUXOJIOT{UHU KJIiMaT y KOJIEeKTHU-
Bi; 4iTkO BW3HAYNTH (YHKIIOHATBHI 3B’SI3KN
POOITHUKA, KOHKPETU3yBaTH [paBa IIPalliB-
HUKa; MiIBUIIATH KOJEKTUBHY U ocobucry
BiAMOBiAQ/IbHICTD; TABUINTH edEKTUBHICTD
MOPAJIBHOTO ¥ MaTepialbHOTO CTUMYJIIOBAHHS;
OpraHidyBaru piBHOMipHe 3aBaHTa)KeHHS IIpa-
iBHUKIB [ 14, c. 85-86].

Taxum unHOM, 3 OTJISILy HA BUIIEBUKIIA/e-
He, MOJKHA BUALIUTYU TaKi OCHOBHI I10JIOKECHH,
10 CTOCYIOTHCS MOCAIOBUX iHCTPYKILiH:

1) y TpynoBOMY 3aKOHOZABCTBi YKpaiHH
BiZICyTHI HOPMHU, $IKi YiTKO BU3HAYAIOTb IOPSI-
JIOK CKJIa/IaHHsA, OOPMJICHHS | BHECEHHS 3MiH
110 10cajioBoi iHcTpykiii. Poboronasens Mae
1paBo CaMOCTiiHO IpUIIMaTH pillleHHs PO Te,
SAKAM YUHOM O(OPMUTH I0CA/I0BY iHCTPYKILiIO
Ta ii 3MicT;

2) poboTrojiaBelb Ma€ IPaBo B IPOIIECi TPY-
JIOBOI [isITBHOCTI YTOYHUTH MTOCAI0BI 060B’I3KHI
NpaliBHUKA, AeTali3yBaBIIU iX 10 KOHKPETHUX
Jili, IO JacTh 3MOTY Yy Pa3i NpUTATHEHHS IIpa-
IiBHUKA [0 AUCIUILIIHAPHOI BiANIOBiZaIbHOC-
Ti BKasaTH ILyHKT I10CaJl0BOI iHCTPYKILi, AKuit
MOPYIIEeHNH TIPaIliBHUKOM;

3) BizmoBa mpariBHUKa Bijf migmucy mpo
03HalOMJIEHHS 3 BHECEHHAM 3MiH /10 110Cal0BO1
iHCTPYKILii 260 3 HOBOIO TIOCATIOBOIO IHCTPYKITi-
€10 He € IiICTaBoIO /JId 3BiJIbHEHHS ITpalliBHUKA
3a 1. 6 ct. 36 K3ull Ykpainu (Bizmosa Bif mpo-
JOBKEHHS POOOTH y 3B’3KY 31 3MiHOIO iCTOTHIX
YMOB I1paiti);

4) mocaioBi 060B’SI3KM TIPALliBHUKA MAIOTh
6yTH BKasaHi MaKCHMaJbHO YiTKO, He MicTH-
TH PO3MHUTHX (DOPMYJIOBaHb i He OMyCKaTH
JIeKINIbKOX BapiaHTiB TIyMadeHH;

5) mocajioBa iHCTPYKILisl Ma€ yCyBaTu HEBU-
3HAUEHICTh y HAMOBHEHHI (QYHKIIOHATBHIX
000B’s13KiB 1palliBHUKA.

BucHoskn

[MocamoBa iHCTPYKIisT € iHCTpyMEHTOM
oprasisartiii mparii B ii mpaBoBiit Gopmi, ocKisnb-
KU 110Ca/I0Ba iHCTPYKLiS Ja€ 3MOTY CTBOPUTHU

eexTUBHY OpraHizaimiio TPYIOBHX BiTHOCUH
i 3auimae iHTEpecu BCix MpamoYKMX i poOOTO-
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nmasiis. [Ipomonyemo B HOBOMy TpymoBomy
Kojiekci YKpaiHM 3akpiluTH II0JOXKeHHS IIPO
Te, 110 Mijl M0CaI0BOI0 iIHCTPYKUIEIO CJifl po3y-
MiTH JIOKaJTBHUI HOPMATHUBHO-TIPABOBUH aKT,
10 MIiCTUTh 3aBAaHHsd, TPYAOBY (GYHKINO Ta
KOHKDETHUI TepesiK IocaoBUX 0OOB SI3KiB
NpaiiBHUKAa 3 ypaxyBaHHSAM OCOOJMBOCTEN
oprasizailii BUpOOHMITBA i Ipalli, TpaB i Mex
iioro BimmoBimasbHOCTi, a TakoX KBamidika-
1iliHi BUMOTH, 0 BUCYBAIOTHCS 110 obiiiManoi
nocazau. Bysio 6 polinbHO Takox BBecTH B Tpy-
JIOBUIi KOJIEKC Y KpaiHU HOPMH, 1110 PeTYJII0BaIN
6 CKJTafaHHs, 3MICT, TPUNHATTSI, 3MiHy Ta CKa-
CyBaHHS II0CaI0BUX iHCTPYKIiH.
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Cmamusi nocesiuena npobiemam npagosozo Pezyuposaiist O0INICHOCMHO UHCMpyKyuu. Aemop omme-
uaem, umo mpydogoe 3aKoHO0amerbecmeo YKpaurvl ve co0eprcum Hu onpeoeieHus 00IHHOCMHOU UHCMPYK-
Uy, Hu MpeboBanuil no ee COCMABLEHUI0, COOEPHCAHUIO, NOPSOKY NPUHATNUSL U BHECEHUS. USMEHEHUT, TPO-
uedypvl ommenvl. Ilpednosceno ypeeyiupoeamv 60nPoc OOIHCHOCTIHIX UHCIPYKUULL PAOOMHUKOE 8 HOBOM

Tpydosom xodekce YipaunoL.

KiroueBble ¢i10Ba: 10JUKHOCTHASL MHCTPYKILHST, IPABOBOE PETYJIMPOBaHIE, PAGOTHHUK, paboTOIATEb.

The article is devoted to the problems of legal regulation of the job description. The author stresses that
the labor legislation of Ukraine does not contain any definition of a job description, nor requirements for its
compilation, content, procedure for acceptance and amendment, the procedure of cancellation. It is proposed
to regulate issues of job descriptions of employees in the new Labor Code of Ukraine.

Key words: job description, legal regulation, employee, employer.
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TIOBPOCYCIJICTBO K IIPABOBUI IHCTUTY T

Cmamms npucesiuena xapaxmepucmuyi npasosozo incmumymy dobpocyciocmea, 11020 03HaAK Ma Miclst
y npaeositl cucmemi Yxpainu. [lpoananizoeano cyuachi nayxogi nioxodu 0o posyminms gionocun 0o6pocycio-
cmea, ixnvboi npasosoi nPupoou, cymrocmi ma smicmy. A6mopu 3eepmaromn yeazy Ha KOMIIEKCHUL Xapax-
mep incmumymy 006pocyciocmed, po3anadaiomy 1020 SK YoCOONEHHS KilbKOX HOPMAMUGHUX NPUNUCIS,
W0 XAPAKMEPUSYEMbCSL BHYMPIUHBOI OP2AHIZAUIEI0, MAE PE2YIIMUBHUL WA NPUSATIHONPABOSULL XaApaKmep

i € 00HUM i3 8U0I68 0OMENCEHD NPAB HA 3EMII0.

Kmouogi caoBa: 106pocycificTBo, BifHOCHHE A06pOCYCiACTBA, iHCTUTYT 106pOCYCifcTBa, 0OMEKEHHS

IpaB, He3PYYHOCTI, IIKiIUMBUI BIIUB.

ITocranoBka mpoGieMu. 3 ypaxyBaHHSIM
TEHJeHIlil PO3BUTKY BiZIHOCUH IIPUBATHOI
BJIACHOCTI Ha 3eMJI0 B YKpaiHi, moapibHeH-
HAM 3€MEJIbHUX MACUBIiB, 30iIbHICHHAM Kilb-
KOCTi TUTYJIOBAaHUX 3€MJICBOJIO/IJIBIIIB TIOCTAE
IUTAHHS PO MUPHE CIIiBiCHYBaHHS BJIACHUKIB
Ta KOPUCTYBayiB CYCiJIHIX 3€MeJbHUX [iJd-
HOK. OziHUM i3 /1i€EBUX TIPAaBOBHUX iHCTPYMEH-
TiB, MOKJUKAHUX 3a6e3MeYnTH IMBiJIi30BaHe
BUKOPUCTAHHSI 3eMJIi, € IHCTUTYT N06pOCyCi-
crBa. IlpaBoBe peryJioBaHHS JOOPOCYCinCTBA
MMOBUHHO BPaxOBYBAaTH SIK MiHIMyM /[Ba acIleK-
TH: TO-TIepIie, MPaBO BJACHWKA (KOPHCTYBa-
4ya) 3eMeJbHOI [iJISIHKM BOJIOJITH, KOPUCTY-
BaTHCA Helo y MeXkaX, BU3HAUeHUX 3aKOHOM;
1o-ZIpyTe, iHTepecu CyCiAiB, AKi TaKOXK MarOTb
IIPaBO Ha BOJIOJiHHSI, KOPUCTYBAaHHS CBOIMU
3eMeJIbHUMU JiJISTHKaMU.

[aTerpamist YxpaiHm [0 €BpomelichbKOro
[IPOCTOPY 3YMOBJIIOE JI0JIATKOBI BUMOTH /[0 30a-
JIaHCYyBaHHS iHTepeciB NPUBAaTHUX BJIACHUKIB.
30KpeMa, 3TiTHO i3 osto:keHHaMU cTaTTi 8 Kon-
BEHIIii IIPO 3aXUCT IpaB JIOJAMHU i OCHOBOIIO-
JIOKHUX CBOOOJI KOSKEH Ma€ MPaBo Ha MOBAry J0
CBOTO TIPUBATHOTO i CIMEHHOTO JKUTTS, IO CBOTO
skuTsIa i kopecnonzentii. OTske, 3acTOCyBaHHS
npasu 106pocycifcTBa HaGyBa€e BEJIMKOTO 3Ha-
YeHHS. 3Bi/ICK OCTIKeHHST TIPAaBOBOTO peTy-
JIIOBaHHS 10OPOCYCiACTBA BUAAETHCS OCOBIMBO
aKTyaJIbHUM HaTerep.

AHaji3 OCTaHHIX OCTiIKeHb i myOJiKa-
miii. BuBueHHSIM pi3HUX acleKTiB BiHOCUH
no6pocycincTBa  3aiiMajiucs Taki BYeHi, K
I.B. Tupenxo, O.B. 3acup, I1.O. Kynumnny,
O.A. Jlo6os, P.I. Mapycenko, A.M. Miporu-
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unyenko, [.B. Muponenko, O.M. Ilamenko,
A.l. Pinenxo, B.I. Cemunk, M.B. Ilynbra ta
inmi. [IpoTe KoMIIJIEKCHOTO HAYKOBOTO aHATI3Y
[IPABOBOTO iHCTUTYTY H0OPOCYCiACTBA A0TEnEep
He IIPOBOJIUJIOCK.

Mera crarti mossrae 'y XapaKTepUCTHIN
[IPABOBOTO iHCTUTYTY A06POCYCiICTBa, HOTO
O3HaK Ta Micig y MpaBoBili cuctemi YKpainm.

Bukiax ocHoBHOro Martepiany. 3aKOHO-
JIaBYOIO0 OCHOBOIO 3JifiCHEHHsI o6pocyciacTBa
€ HOpMH I1aBu 17 3eMesbHOTO KofieKey YKpai-
nu. Bigmosigno no nosoxkens yactunu 1 crarri
103 3emembHOTO KOZIEKCY Y Kpainu 3MicT 106po-
CYCi/ICTBa BU3HAYEHO SIK OOOB’SI30K BJIACHUKIB
Ta 3eMJIEKOPUCTYBaYiB BUOUPATU TaKi criocobu
BUKOPHUCTAHHS 3€MEJbHUX [IJISHOK BiATIOBIIHO
J10 iX HiJTbOBOTO NIPU3HAUYEHHS, 32 SIKUX BJIACHU-
KaM, 3eMJIEKOPUCTYBayaM CYCiHiX 3eMeJbHUX
NISTHOK 3aBAA€THCS HANMEHIEe He3py4YyHOCTelH
(3aTiHeHHs, 3a/iUMJIEHHS], HEIIPUEMHI 3alaxw,
IIyMOBe 3a0pyHEHHSI TOIIO).

¥ HaykoBiii iTepatypi 106poCycCiacTBO pos-
LJSIZIAIOTH SIK OKPEeMUii BUjl OOMEKeHb IpaB Ha
3€MJIIO, 1110 HE JIa€ 0c06aM CaMOCTIIHUX [IPaB Ha
qyKy piy, a juine oOMexye ocoly y 3ailicHeH-
Hi HEe0 CBOTO BJACHOTO TpaBa. Pa3zom i3 Tum
icHy€e TIpe3yMIIIlist BiIHOCHH mK06pocyciacTBa i
060B 13Ky JOTPUMYBATUCS TIPABUJI 10OPOCYCijl-
CTBa, sIKi He OTPeOYIOTh JePKABHOI peecTpartii
[1,c. 33].

O.A. Jlobos BBaxae, mo aK00pOCYyCiACTBO
y cydacHili cucTeMmi ITIpaBa CJliJi pO3IJIsIiaTh
Yy TaKMX YOTUPbOX ACHEKTaX, SK: (a) KOMILIEK-
CHUI MiKramy3eBWH iHCTUTYT 3eMeJIbHOTO

© A. bapabau, B. MpopoueHko, 2019
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npasa, (6) cy6’ekTuBHe 1paBo, (B) 060B’S30K
3eMJIEKOPUCTYBa4iB, (T) OCHOBOIIOJOXKHHI
IIPUHIIATI 3eMesIbHOTO 11paBa [2, ¢. 107]. Ha nam
HOTJIsAL, T0OPOCYCIACTBO IHiCHO MOKHA PO3TJIs-
JIaTH y KOSKHOMY 3 ITUX aCIIEKTiB.

Ha nymky O.I. 3aemp, 3emenbHO-TIPaBOBe
Z0OPOCYCIAICTBO — 1i€, TO-TIEPIIIe, BPETYIbOBAHI
3€MeJIbHUM 3aKOHO/ABCTBOM CYCIIJIbHI BifiHO-
CUHU MiX 3eMJeBJIaCHUKaMU, 3eMJIEKOPHUCTY-
BayaM¥, iHIIMMW TUTYJBHUMU BOJOAIJBISIMHA
3eMeJIbHUX JiIAHOK Ta IXHiMM cycizamu. Takum
YUHOM, CTOPOHAaMHU IIMX BiIHOCUH €, 3 OAHO-
ro GOKy, 3eMJIEBJIACHUKH, 3eMJIEKOPHCTYBaui,
iHIT TUTYJIBbHI BOJOAIMNBI 3eMEIbHUX AiTAHOK
(ueit ckiamHUK M06POCYCIICHKUX BifIHOCHH
3aBK/M MOJKe OYyTH BU3HAYEHUIT B CHIIY BUMOT
crareit 125, 126 Tta iHmux crareii 3eMeIbHO-
ro KojleKcy YKpaium), 3 iHmoro — ixui cyciau.
Io-zpyre, 3eMenbHO-TIPaBoOBe  106poOCYCi-
CTBO — 11€ 3eMeJIbHi ITPABOBi/IHOCHUHMU, SIKi CKJIa-
JIAI0TBCSI 110 Bi[HOLIEHHIO JI0 NEBHUX 00’€KTIB,
a came 3eMeJbHUX AinsgHOK. [lo-Tpete, 3emenn-
HO-TIPaBOBe J00POCYCIACTBO — 1€ 3eMeJibHi
IIPaBOBiZIHOCUHY, (PAKTUYHUM 3MiCTOM SIKUX €
JNisJIBHICTh 3€MJICBJIACHUKIB, 3eMJIEKOPUCTYBA-
4iB, IHIIUX TUTYJbHUX BOJIOAL/IBILIB 3€MEJbHUX
JIJISHOK, SIKi € CyCijlaMM, 3 BUKOPDUCTAHHS 1IUX
3eMeJIbHIX JIIAHOK Y Me)KaX CBOiX IIOBHOBa-
JK€Hb BiAIIOBIHO 0 LiJIbOBOrO IIPU3HAYECHH,
azie B pexkumi gobpocyciacrsa. To6To cy6’exTrn
[MX BiZIHOCUH MOBUHHI BUOGUpATH Taki criocobu
BUKOPUCTAHHA 3€MEJIbHUX AiIAHOK BilIIOBIIHO
J10 iX I[{JTbOBOrO NpHU3HAYEHH:, 3a AKHMX BJAC-
HUKU, KOPUCTYBayi, iHIII TUTYJIbHI BOJOLIJIbIL
CYCIJIHIX 3eMEeJbHUX [iTAHOK MaTUMYThb MOX-
JIUBICTh HAWGIIBII TTOBHOIIIHHO BHUKOPHCTOBY-
BaTU OCTAaHHI BiZNIOBIHO /10 IXHBOTO LIJIbOBOTO
[IpU3HAYEHHs, CIIBIIPALIOBATY Y pealisalii cBo-
ix mpaB Ha 3emuiio [3, ¢. 29]. 3 mieoo AyMKOIO
Ba)KKO HE IIOTOAUTHUCH, OCKIJIBKM TJIyMayeHHS
nobpocycincTBa B 3eMeIbHOMY KOIEKCI YKpa-
THM BKJIIOYA€E BCi 3a3HaYeHi aClleKTH i po3risiia-
€TbCS Y BCiX HaBeICHUX 3HAYCHHX.

B.I. Cemuuk mpornoHye po3pi3HATH Tpa-
Bo gobpocycizctBa B OO’€KTHMBHOMY — Ta
cyb’exTBHOMY posyMminHsx. IIpaBo moGpocy-
cimerBa B 06'€KTMBHOMY aCIEKTi — 1€ CYKyII-
HiCTb IPAaBOBUX HOPM, SIKMMU BCTAaHOBJIEHI IIpa-
BUJIa 0OPOCYCifCTBA Ta 3aKpilieHi crocobu i
3aco0u ix 3/iliCHeHHs. 3aBIaHHs JaHUX TIPABO-
BUX HOPM — 3a0€3Ie4nTH YMOBU JIJis HAUOIIbII
[IOBHOTO, 3PYYHOr0 Ta GE3IEeYHOr0 BUKOPUC-
TaHHS 3eMeJIbHUX AiJITHOK IXHIMHU BJIaCHUKAMU
(ab0o 3eMIIEKOPUCTYBAYaMU) 3TiHO 3 IiJIbOBUM
NIPU3HAYEHHAM IUX JiIAHOK.

Brisiennsa BulliesralaHux HOPM Ha TPAKTUITL
Ma€e CBOiM pe3yJbTaTOM BHHUKHEHHs IIpaBoO-
BiIHOCHH 0OpOCYCiZCTBa, IO XapaKTepusy-
I0TbCA IIpUTAaMaHHUM iM IIPaBOBUM 3MiCTOM:
cy6’€KTHUM CKJIAJIOM, NIpaBaMu Ta 000B’I3KaMH,

a TaKOX IIiJiICTaBaMU BUHWKHEHHA Ta Tep-
MiHOM icHyBanHs. IIpaBo moGpocycizcrBa y
cy0’'€EKTHBHOMY acreKTi — Iie CYKYIHICTh IIPaB
Ta 000B'SI3KiB BJIACHUKIB (KOPUCTYBAYiB) CycCij-
HIX 3€MeJIbHUX [iJITHOK, 110 CIIPIMOBaHi Ha
3a0e3leYeH s YMOB [UIsi HAWOiIbI OBHOTO,
KOM(MOPTHOTO Ta (e3MeYHOT0 BUKOPUCTAHHSI
3eMeJIbHUX JIJITHOK IXHIMU BJIacCHUKaMu (KOPHC-
TyBayaMH ) BiZITIOBiTHO /10 Ii;ThOBOTO PU3HAYEH-
HSI IUX JUJISHOK [4, ¢. 241]. 3 orusiy Ha Bulie-
BUKJIQJIEHy XapaKTepPUCTUKY, CJiJl 3ayBakKUTH,
1m0 3eMeJIbHUH KofleKC Y KpaiHi BU3HAYA€E 3MiCT
J06POCYCIICTBA, 3aCTOCOBYIOUM YO €KTUBHUI
niaxiz. Hagani B wamiii crarti go6pocycinctBo
GyJie XapaKTepr3yBaTUCh B 00’€KTHBHOMY PO3Y-
MiHHi SIK TPaBOBUII {HCTUTYT.

Ilix iHCTUTYTOM T1paBa TPUNHATO PO3YMITH
CYKYITHICTD Bi/[OKDPEMJIEHUX, B3AEMOIIOB I3aHIX
IIPaBOBUX HOPM, TI[0 YTBOPIOIOTD YaCTUHY TaTy3i
IIpaBa Ta PeryJioloTh IIeBHY CTOPOHY OJHOPiJ-
HUX CYCIIJIBHUX BigHOCHH |5, c. 198].

IcTutyT mobpocycizcTBa Mae  3arasibHi
O3HaKH, AKi IpUTaMaHHi BCiM IIPABOBUM iHCTH-
TyTaM:

1) ImctutyT mpaBa — 11e 3aBXKIU KOMILJIEKC,
[eBHA CYKYITHICTh IPABOBUX HOPM, TOOTO 3 €111~
HOI HOPMU {HCTHUTYT CKJIa/aTuCs He Moxe [6].
Kommurekcuuii 3mict iHctutyTy moGpocycia-
CTBa IIOJISITA€E B TOMY, IO BiH IIpejcTaBIeHUI
CYKYITHICTIO IIPAaBOBMX HOPM. 3 aHAJi3y I10JIO-
JKeHb IJIaBu 17 3eMesIbHOTO KOAEKCY YKpaiHu
BUILINBAE, 10 TPU CTATTi i3 ceMU IIPUCBAYEHI
MIATAaHHAM PO3MEXYBAHHS 3eMeJbHUX [IiISTHOK,
BCTaHOBJICHHA Ta BUKOPUCTAHHA MEKOBUX CIIO-
PyA4, 1O OJIHili CTATTi BiZIBEAECHO /I PO3KPUTTS
3MicTy A06pOCyCicTBa Ta BUSHAYEHHS BUAIB i
KPUTEPIiiB BIINBY Ha CyCiIHi 3eMebHI TiIAHKN,
HoTlepe/KeHHIO IIKiJIZTMBOTO BILJIMBY Ha CYyCiJ-
HIO 3eMeJIbHY JMiJITHKY, a TAKOXK BPEryII0BaHHIO
NATaHb TPOHWKHEHHA Ha 3E€MEJIbHY iJAHKY
TiJIOK i KOPEeHiB Jiepes i KyIiiB.

XapakTepusyloun 3MicT IPaBOBOTO iHCTH-
TyTy, HOro TEKCTOBMI Bupa3s, BueHi 3Bepra-
I0Tb yBary Ha HagBHICTb y CKJQJAi iHCTUTYTY
BHOKDEMJIEHUX IIOHATb, TEePMiHiB, KOHCTPYK-
uiii [7, ¢. 260-261]. Incrutyr gobpocycincrsa
BBOJIUTH /IO NIPABOBOTO MOJIA TaKi MOHATTS, SIK
nobpocycifcTBo,  mpaBuia  0OPOCYCINCTBa,
HE3DYYHOCTi,  IOINEPEe/KEHHA  IIKiJAINBOro
BILUIMBY Ha 3eMeJIbHY AiJISHKY.

2) 4k i Oyab-sIKMii NPaBOBUII IHCTUTYT,
iHCTUTYT NOOPOCYCIZICTBA BKJIIOYAE HE JIHIIE
Gesrocepe/iHi perysisiTuBHI HOpMHU  (IIpaBUIIA
MOBEIHKM), ajle 1 MepBUHHI, OIOCEPEaKOBaA-
HO Ti, 1[0 6EPYTh yUacTh y PETYJIIOBAHHI JaHO-
ro By CYyCHiJbHOTrO BipHOmeHHA. [HCTHTYT
Z0OPOCYCIAICTBA TPYHTYETHCSI Ha KiJTBKOX HOP-
MaTUBHUX [PUIIUCAX Ta € X YOCOOTIEHHSIM:

- BUKOPDUCTaHHS 3eMeJIbHUX iISTHOK ITOBU-
HHO 3{IICHIOBATHCH 32 I[iThOBUM TIpU3HAYEH-
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HAM, BHU3HAU€HUM Il 4ac Ilepejadi 3emMesb
y BIIACHICTH 260 KOPUCTYBaHHSI (OIUH 3 OCHOBO-
MOJIOKHUX IPUHIUIIB 3€MeJIbHOTO I1paBa, 110
BUILIMBAE i3 moJioxkenb crareit 19-21 3emern-
HOTO KOZIeKCY Y KpaiHn);

- BJIacHicTh 3000B’s13y€. BiacHicTb He MOBU-
HH2 BMKODHUCTOBYBAaTHCS Ha HIKOLY JIOAWHI i
cycrinberBy (vactuna 3 crarti 13 Koneruryrii
Ykpainn);

- KOKE€H Ma€ MpaBO BOJIOAITH, KOPUCTY-
BaTUCA 1 PO3NOPSAIKATUCA CBOEIO BJIACHICTIO,
pe3yabTataMy CBOEI iHTEJEKTyaJlbHOi, TBOPUOI
nisibHOCTi. BUKOpHCTanHus BIacHOCTI He MOXe
3aBJIaBaTH IIKOJHU [IPaBaM, CBOOOIAM Ta IifIHOC-
Ti 'pOMa/ISH, iHTEpecaM CyCIiJIbCTBA, MOripIILy-
BaTH €KOJIOTIYHY CHUTyallilo i IPUPOAHI AKOCTI
demui (wactuna 1, 7 crarri 41 Koncrurymii
Ykpainn);

- BJIaCHMK BOJIOZI€, KOPUCTYETHCS, PO3IO-
PSAPKAETbCA CBOIM MallHOM Ha BJacHUN po3-
cya. BiacHuk mMae mpaBo BUMHATH LIOJI0 CBOTO
MaiiHa Oyzub-sIKi mii, SKi He cylepeyarb 3aKO-
Hy. 3AiliCHIOIUM CBOi NpaBa Ta BUKOHYIOUU
000B’s13KH, BJIACHUK 3000B’sI3aHMil 0/IEPKYBa-
THCSI MOPAJIBHUX 3aCaJ CYCIIJIbCTBA. Y CiM BJlac-
HUKaM 320e311e9yI0ThCs PiBHI yMOBH 371ifiCHEH-
Hs1 CBOIX 11paB. BiacHicTs 30608’s13y€. Biacuuk
He MOK€ BHUKOPHCTOBYBaTH IIPABO BJIACHOCTI
Ha IIKOAY TIpaBaM, cBOOOAAaM Ta TifiHOCTI Tpo-
Ma/isiH, iHTepecaM CYCIiJbCTBa, IOTipUIyBa-
TU €KOJIOTIYHY CUTYaIlil0o Ta IPUPOAHI SAKOCTI
3emuii. /lep:kaBa He BTpy4a€eThes y 3/ilicHeHH:
BJIACHMKOM IpaBa BJsacHocTi. /lisibHicTb Biac-
HUKa MOsKe OyTH 0OMeKeHa Ui MPUTTHHEHa, 60
BJIaCHUKA MOKe OyTH 3000B’SI3aHO JIOMYCTUTH
JI0 KOPUCTYBaHHSI #0ro MailHOM iHmmX oci6
JIWIIe Y BUIIQJKAX i B MOPAAKY, BCTAHOBJIEHUX
3akoHoM (uyactuna 1-7 crarrti 319 [usinpHOro
KoJIeKCy YKpainu);

- Gisuyni 0cO6M MAOTH MPABO Ha IOBa-
Iy 10 CBOTO IIPUBATHOIO i CiMeHOTo KUTTS,
JI0 CBOTO XUTJA i Kopecmoumentii (yactuna 1
crarti 8 KonBen1ii mpo 3axuct mpas JIOAXHN i
OCHOBOIIOJIOKHUX CBOOOL).

3) IIpaBoBuil iHCTUTYT XapaKTepU3YyETbCS
BHYTPIIIHBOIO OpraHisali€io, JOriyHol KOH-
crpykitiero. Cy6’ekramu iHCTUTYTY OOPOCYCiT-
CTBA € BJIACHUKH Ta 3eMJIeKOpHCTyBayi (opeH/ia-
pi) cycimHix 3eMeTpHUX MiMSHOK. Sk mpaBumo,
tTakuMu cy6’ekramu € dizuuni ocobu. Xoua
MIPSIMOT 3aKOHO/ABYOI BKa3iBKH, sIKa 6 BUKJIIO-
ymaa 3i ckiagy cy0’ekTiB  pobpocycigcrsa
OPUAMYHUX OCi6, HEMa€E, HeraTUBHUIA TLJIMB Ha
CyCiZliB BHACJIiJIOK [isJIBHOCTI IiAIIPUEMCTB
MiHIMI3y€TbCSA MHIJIAXOM 3aCTOCYBaHHA HOPM
iHIIMX IPABOBUX iHCTUTYTIB. 30Kpema, BCTa-
HOBJIEHHSIM HAaBKOJIO IIi/IIIPUEMCTB TE€PUTOPIiil 3
00OMEKEHNM PEKUMOM BUKOPUCTAHHSI CaHiTap-
HO-3aXUCHUX 30H Ta 30H OCOOJMBOIO PEKUMY
BMKOPHUCTAHHS 3eMeJlb. 3TiJIHO 3 IOJIOKEeHHs-
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mu yactuan 1 crarrti 114 3eMenpHOTO KOZEKCY
Ykpainu caHiTapHO-3aXUCHI 30HU CTBOPIOIOTH-
¢ HaBKOJIO 00'€KTiB, fKi € JUKepesaMy BUL-
JIEHHS IIKIVTMBAX PEYOBUH, 3aMaxiB, ITiABUAIIE-
HUX PiBHIB IIyMy, Bibpallii, yJIbTpasByKOBHX i
€JIeKTPOMarHiTHUX XBUJIb, €JIEKTPOHHUX IOJIB,
10HI3yIOUMX BUIIPOMIHIOBAHb TOILO, 3 METOIO
BiZIOKpEeMJIEHHsT TakuX OO’€KTIB BiJl TepUTO-
piil KuTI0BOI 3a0yZ0BU. Y MeKaX CaHiTapHO-
3aXUCHUX 30H TaKOX 3a00POHSETbCs Oy/1iB-
HUITBO O0’€KTIB coIllianbHOi iHGpPacTPyKTypH
Ta iHIMMX 00’€KTiB, NOB'A3aHUX i3 MOCTiITHUM
nepeGyBaHHSAM JI0[ed. 3riflHO 3 IOJOKEHHSI-
mu yactuan 1 crarti 115 3emMenbHOrO KOmEKCY
Vkpainu 30HH 0COOIMBOTO PEKUMY BHKOPHC-
TaHHSI 3eMeJIb CTBOPIOIOTHCST HABKOJIO BiliCHKO-
Bux 06’ekriB 36poitnnx Cust YKpainu ta iHmmx
BilicbKOBUX (hOpMyBaHb, yTBOPEHUX BiMTOBiTHO
JI0 3aKOHOIaBCTBA Y KPaiHW, JJis 3a0e3eueHHs
dynkiionyBants 1ux 006’€KTiB, 36epesKeHHs
036pO€EHHS, BICHKOBOI TEXHIKM Ta iHIIOTO Bifi-
CBbKOBOTO MaifHa, OXOPOHM JAep:KaBHOTO KOp-
JIOHYy YKpaiHu, a TaKoX 3aXUCTy HaceJeHHs,
rOCIIOAapPChKUX 00’€KTIB i AOBKIJIA Bi/l BILIUBY
aBapilHNX CUTyalil, CTUXIHHUX JINX | TOXEX,
[0 MOXYTb BUHUKHYTH Ha IMX 00’€KTax.

OxkpimM Toro, mo cyb'eKTaMu IHCTHTYTY
nobpocycizncTsa € hisudHi ocobu, CJIiL yTOYHI-
TH, 1110 TaKi 0coOM TIOBUHHI OYTH BJIaCHUKAMU
ab0 3eMIICKOPHCTYBAYaMU  CYCIOHIX 3eMeJib-
HUX JIJITHOK. MU TOTO/KYEMOCST 3 AYMKOIO
O.B. 3aemp, gka BBaxkae, 1m0 cycium momijis-
I0ThCsI Ha B rpy1u oci6: 1) cyMiKHUX 3eMJIeB-
JIACHWKIB, 3eMJICKOPUCTYBauiB <..> Ta 2) THX,
XTO He Ma€ CIiJIbHOI MeXi 3 JaHoio 0co0oIo,
ajle MaIOTb 3€MeJIbHI [IJISTHKM HelaleKko i Ha
SAKUX TaK YW iHaKIlle MOKe BIUIMBATU JislJIb-
HicTh ganoi ocobu [3]. O4eBUAHO, IO TOHIATTS
«CyCifHi 3eMeJIbHI [MIMAHKA» € HIMPUIUM, HiX
TTOHSTTS «CYMiXKHi 3eMeJsIbHi fiyisHKrY . CyMixk-
HUMHU € 3eMeJIbHI JiJIHKY, SIKi MalOTh CIIJIbHY
MeXy, He3aJIesKHO Bifl TOTO, U BU3HAYeHa BOHA
B HaTypi (Ha MiCII€BOCTi) MEKOBUMH 3HAKAMU.
Cycimni 3eMesnbHi IiHKY He € HaTlepes; BU3Ha-
yeHUMHU 00’eKTaMu. Y KOKHOMY KOHKPETHOMY
BUIIQJIKY CyJl UM iHIINI OpraH, KOMIIeTeHTHUI
BUPIIIYBaTU CIOPH LOJI0 JOTPUMAHHS IIPaBUJI
J00OpPOCYCiiCTBa, OBMHEH BU3HAYUTH CYCiAiB,
AKi He € CyMIXKHUMU 3eMJI€BOJIOAINIBIAMHY, aje
MOTEPITAIOTh BiJ MiSIBHOCTI uM 6e3isiIbHOCTI
BiAMOBiHOTO Cy6’€KTA.

Oco6smBoi yBaru notpebye aHaiis 00’ekTis
iHcturyTy mobpocycigcrsa. Yactunowo 3 crat-
Ti 2 3eMesbHOTO KOZEKCY Y KpaiHW BU3HAYEHO
TPU OCHOBHI 00’€KTU 3eMeIbHUX BiJIHOCUH: 3€M-
JIi B MeXKax TepuTopii YKpaiHu, 3eMeJbHi [iJIsTH-
KU Ta IIpaBa Ha HUX, Y TOMY YMCJi Ha 3€MEJIb-
Hi yacTku (mai). Y Teopii 3emesbHOrO IpaBa
MAHYIOYOI0 TAKOXK € JyMKa Mpo Tpu 00’€KTH
3eMeapHUX BigHocwH. OaHaK € W iHIN TOYKN
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3opy. Tak, [1.D. Kysinnud npornoHye posiupe-
HUII TIepesiK TPaKTyBaHHsS 00’€KTIB 3eMeJIbHO-
ro 1paBa. 30KpeMa, 10 HUX BYCHUI BiITHOCUTD
BJIACTUBOCTI 3eMJIi, IO BiI0OpaskatoTh ii AKicHi
XapakTepucTuku [8]. 3BUUaiiHo, SIKIIO HIeThCs
[IPO BCTAHOBJIEHHS 0OPOCYCIACHKUX BiIHOCUH
IIOZI0 3eMEeJbHUX [iISHOK CiIbCbKOIOCIIOAAP-
CbKOTO ab0 JICOTOCTIONAPCHKOTO PH3HAYEH-
Hs, OCOOJMBOTO 3HaYeHHs HaOyBa€ momnepes-
JKeHHS IIKiJJIMBOTO BIUIMBY Ha SAKiCTb IPYHTY,
OCKIJIbKM BiH BUKOPUCTOBYETbCS AK OCHOBHUI
3aci6 BupoOHUITBA. TTOTipIIeHHs AKOCTI IPyH-
Ty 3YMOBJIIOE 3MEHIIEHHS HOTO POJIOYOCTI,
0, Y CBOIO 4epry, 3aBJjac MaTepiaJbHOI IIKO-
1 BJACHUKY (3eMJIEKOPUCTYBauy) CYCiZHbOI
3eMeJIbHOI JIITHKY.

3 ananizy nosoxenb crarti 104 3emesnn-
HOTO KOJIeKCYy YKpaiHM BUILJIMBAE, 110 METOIO
3acTOCYBaHHsI MTPaBUII I0GpocycigcTBa € 3a6e3-
IIEYEHH IONEPE/KCHHA NIKIVINBOIO BILIUBY
Ha CyCifiHIO 3eMeJIbHY AiIAHKY. Takuil BIIuB
MOB’A3YETbCS HE JMIIe i3 caMol0 3eMJelo
(MOKJIUBICTIO BUKOPUCTAHHS 3eMJIi 3a IiJIbO-
BHUM IIPU3HAYEHHAM, SKICTIO IPYHTY), aje H 3i
3/I0POB’SIM JIIO/ieli, TBApUH, CTAHOM aTMocdep-
HOTO TIOBITpsI Tomlo. SIK mpuKiIaj, mocTiiHUI
IIyM BiJl CYCiZliB MOXe I[PU3BECTU [0 IOPY-
IIeHHS CHY, CIIPOBOKYBATH MiBUIEHHA THCKY,
ceprebuTTsI, TilepTOHiYHy XBOPOOY, BUKINKATH
arpeciio. Peryisapuuii 3a6iit xy1o6u Ha cyciamiii
3eMeJIbHIN [IiJISTHIII 3yMOBJIIOE XapaKTepPHUI
3alax, [0ABY BEJUKOI KiJbKOCTi KOMaX; II0CTa€E
MUTAaHHS yTUJIi3alii BiAX0/iB, MOXe MOTiplIin-
THUCH eMi300TMYHA CUTyallis Ta €KOJIOTiYHNI
CTaH HaBKOJMIIHBOTO CEPElOBUIIQA, BHACTIOK
4OTO 30LJIBIIYETHCS WMOBIPHICTb TOIIMPEHHST
pisHOMaHITHUX XBOPOO Jrozieii i TBaput. Ilepe-
JIIK HACJIAKIB IIKiZVIMBOTO BIUIMBY Yy CTaTTi
104 3emenbHOTO KOJIEKCY YKpaiHU BiIKPUTHIA.
OueBnIHO, 110 TIepeTiK HelTPaBOMipHUX HACTi-
KiB BUXOIMTb 32 MeXi IPaBONOPYIIEHD Y che-
pi 3eMenbHUX BiTHOCWH. 3BiZIC KOHCTATYEMO
3B’S130K iHCTUTYTY M06POCYCiACTBA 3 HOPMaMM
MEUYHOIO IIpaBa, arpapHoro IpaBa, eKOJIOriu-
HOTO IIPaBa.

Ha nar moryisiz, 06’ekt BiHOCHH 106pOCy-
CiZICTBA CKJIAZIAETHCA 3 IBOX YACTHH:

1) mpaBo BiracHOCTi 260 TIPaBO KOPUCTYBaH-
HS 3eMeJIbHOIO aisstHkolo. Hacaigkom mopy-
LIEHHA IIPaBa KOPUCTYBaHHA 3¢MeJIbHOIO LiJIAH-
KOI0 MOKe OyTH HEMOKJIUBICTH BUKOPUCTAHHS
3eMJIi 3a LiJIbOBUM IIPU3HAYCHHSAM, [TOTipLIIEHHS
SIKOCTi (POAIIOYOCTi) IPYHTY;

2) 370poB’s Jofelt, TBApWH, CTaH aTMOC-
¢epHOTO MOBITPS TOIIO.

3 TEOPeTUYHOI TOYKU 30PY HEOJHOPIAHICTD
ob’ekTa IHCTUTYTY mOOPOCYCIACTBA CBIAYUTH
PO MiXKTaTy3eBUI XapaKTep I[bOTO MPABOBOTO
IHCTUTYTY. 3 NPAKTUYHOI TOYKU 30PY HEO/HO-
pinnicts 00’¢kra iHCTHTYTY HOGpOCYyCincTBa

CTBOPIOE J0IATKOBI CKJIAIHOIL ITi/ yac 30upaH-
H$I JIOKA31B IIOPYILEHHsI TPaBuJI 106POCy CiICTBA.

4) PeryndatuBHUIl XapakTep iHCTUTYTY
06POCYCIZICTBA TIPOSIBISIETHCSI B TOMY, IO
KOMILJIEKC 0ro I0pUANYHUX HOPM peryJIioe pis-
Hi BapiaHTM PO3BUTKY IIEBHOI KUTTEBOi CUTY-
arii. Y 1mpoMy po3yMiHHI TPaBOBHH iHCTUTYT
J06POCYCiICTBA OKPECIIIOE MEKi TAKUX TUIIOBHX
IIPaBOBiTHOCHH:

— BIJHOCMHU HIOJI0 PO3MEKYBAaHHS CyMiX-
HUX BOJIOZIHD i 3amobiranis 6e3mocepesHboMy
MOPYUIEHHIO MEX 3eMeIbHUX IITsTHOK. Bperyto-
BaHHIO JIAHUX Bi/IHOCUH Yy YUHHOMY 3€MeJIbHOMY
Komekci Yxpainu mpucssideni crarti 105-109;

— BiJIHOCHHHM II[OI0 3/iliCHEHHS omocepen-
KOBaHUX BILJIMBIiB Ha CyCiZiHi 3eMeJIbHI JAiAHKHY,
AKi He T10B’A3aHi 3 6e310cepesHiM IOPYIIEHHIM
ixuix mesx. Ili BirHOCWHM peryJiol0ThCsT CTaT-
tamu 103, 104 3emenbHOro Koziekcy YKpaiHu.
3asHaueHuii mozpia  Bimobpaxkae crenudiky
[PABOBOTO PETYJIOBAHHS BiTHOCHH 10OpO-
cycizcrBa. PerymoBanng —onocepegkoBaHUX
BILJIMBIB Ha 3eMeJIbHY [IJISTHKY, SIKe He [10B’s13aHe
3 6e3M0CePEIHIM TTOPYIIEHHIM MK, BUKITUKAE
CKJIQJ{HOML].

OkpiM  peryJjsaTUBHUX HOPM, iHCTUTYT
JIOOPOCYCIZICTBA MA€ y CBOEMY CKJIAMi IPAaBO-
oxoponHy Hopmy ctarti 105 «Hacaigkn mpo-
HUKHEHHS Ha 3eMeJIbHY JIiJISTHKY TiJIOK i KOpeHiB
JiepeB». 3 aHasizy MOJIOXKEeHb CTaTTi BUILJINBAE,
IO BIACHUK (KOPHCTYBad) 3eMeJIbHOI JiTSTHKI
Mae IpaBO Ha CaMO3aXMCT HIJISIXOM Bipi3aHHSA
KOPEHIB i TiJIOK, AKI IPOHUKAIOTH i3 CyCiAHbBOI
3€MeJIbHOI MIJIAHKN i 3aBa’KalOTh BUKOPUCTOBY-
BaTHU BJIACHY 3€MeJIbHY [IJISTHKY 3Ti/IHO 3 LiJIbO-
BUM IIPU3HAYECHHM.

Jlo 3arasbHUX XapakTepUCTUK iHCTUTYTY
no6pocycifcTsa e rogaTu:

1) Inctutyr poGpocyciacTBa Mae siCKpa-
BO BHUPaXeHHUIl NTPUBATHOIIPABOBUI XapakTep.
Y [ioro OCHOBY HOKJaJeHO [UCIO3UTUBHUN
METO/[ TIPABOBOTO PETYJIIOBAHHS, KOJIH Cy0 €KT
Ma€ IIPaBO CaMOCTIiHO BUOMpATH MOJENb
MOBEIIHKM B paMKaX OKPECJIEHUX MeX. 3Tifi-
HO 3 moJoxenuamu crarti 103 3emesnbHoro
KOZIeKCYy YKpaiHU TaKUMU MeXaMU € He3pyu-
Hocmi, sIKi 3aBJIAlOTbCSl BJIACHUKAM, KOPHUCTY-
BayaM CycCifiHiX 3eMeTbHUX mimsHOK. [lomsart-
T He3py4YyHOCTeH, Ha BigMmiHy Bix mkoau, €
OIIiIHOYHOIO KaTeropieo. BoaHouyac TOHATTS
He3py4HOCTell MoXe i IMOBUHHO BPAaxOBYBaTH
MOpajbHi acIeKTu. AHaJi3 CyZOBOI IIPaKTUKU
CBIZIYUTD, 1110 BiAIOBiJJAJIBHICTD 32 MOPYIIEHHS
[paBuJl 106POCYCIAICTBA HACTAE JIUIIE Y TOMY
pasi, AKINo No3uBay J0BOAMTD, 110 Horo cycin
HopyIye npaBoBi abo TexHiuHi HopMu. OKpim
MOCUJIaHb Ha HOPMU 3EMEJIbHOTO KOJEKCY
VYkpainy, 11o3uBadi y crnpasax npo aobpocyci-
CTBO Halfyactiiie 06IPyHTOBYIOTh CBOi BUMOTH
nmocuyaHHaM Ha HOopMmu lluBinmpHOTO KOmekcy
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Vkpainu, 3akony Ykpainu «IIpo Gmaroycrpiit
HaceJIeHUX IIyHKTiB», /Jlep:kaBHuUMU caHiTap-
HUMM HOPMaMM Ta IIpaBUJIaMU yTPUMAHHS
TEepUTOpill HaceJeHWX Micllb, 3aTBEPKCHU-
MU Haka3oM MiHicTepcTBa OXOPOHU 310pPOB’sT
Ykpaiuu Big 17.03.2011 Ne 145; /IepskaBHUMU
OyniBesbHMU HOpMaMu Ykpainu JIBH 360-
92 «MicroGynysanns. [lnanysanus i 3a6ymoBa
MiCBKHUX 1 CiJIbCBKMX IIOCEJIeHb», 3aTBEP/XKEHU -
Mu HakaszoM /lepskaBHOro KomiteTy YkKpainu
y crpaBax MicTOOYAYBaHHS i apXiTeKTypu Bif
17.04.1992 Ne 44, IBH B.2.5-28-2006 «IIpu-
pOJIHe i IITy4YHe OCBITJIEHHS», 3aTBEP/KEeHUMUI
HakazoM MiHicTepcTBa 6yI[iBHI/I]_ITBa, apxiTek-
TYPHU Ta KUTJIOBO-KOMYHAJILHOTO TOCIIOAApCTBA
Yxpainu Bix 15.05.2006 Ne 168; <«ITopsimkom
BUKOHAHHS Oy/iBeqbHUX POOIT»>, 3aTBepIsKe-
HuM noctanosoro KMY Bix 13.04.2011 Ne 466,
JsokasbHuMu HOpMatuBHUMM akTamu (IIpa-
BUJIaMK (JIATOYCTPOIO CeJjia, MiCTa YU CEJIHINA,
[TonoxkeHHAMHU TIPO  TIOPSIIOK  0OJIAINTYBaH-
HS OTOPOJXK B OKPEMOMY HACEJIEHOMY ITyHKTi).
Oruisiz; cyIoBUX pillleHb, BUHECEHUX MTPOTSTOM
2018 poky, cBiguuTh, O cami Mo cobi nespyu-
HOCMi JKOIHOTO pa3y He CTalu €QMHOI0 TIpHU-
YMHOIO 3a/0BOJIEHHA II030BY IIPO IMOPYILIEHH:A
mpaBua jgobpocycizcrBa. TakuM 4uHOM, Ha
TPAKTUIlI MaeMO CHUTYallilo, KOJU JIUCHO3MU-
TUBHUII BUOIP MOBEIIHKU BJACHUKA YU KOPUC-
TyBaya 3eMeJIbHOI [JITHKH OOMEXKYETbCSI He
MODPAJBbHAMI HE3PYYHOCTSIMU, a IIpaBaMHU Ta
060B’sI3KaM1 BJIACHHKA, KOPHCTYBAaYa CyCiTHBOT
3€MeJIbHOI Ji/IAHKN.

2) Iuctutyt mobpocycimcTBa € OXHUM i3
BU/IB OOMEXEHHS TPaB Ha 3eMII0. 3aJekHO
Bi/l 3MiCTY, 3 TIPUB’A3KOIO /10 KJIACUYHOI Tpiaju
MPaBOMOYHOCTEH BJIACHUKA, TOOPOCYCIACTBO €
00OMEsKEeHHsSIM HacaMIlepesl paBa BOJIOIIHHS Ta
kopuctyBaHHs. IlopylieHHs npaBa BOJIOJLIHHS
Ha TIPAKTHUII 371e6iJIBIIOTO MOB'I3YETCS 31 CI10-
pam o0 MeX abo CaMOBIIBHOTO 3alHSITTSI
cyMmixkaoi 3emesbHOi gisguku. [lopyrenns
TpaBa KOPUCTYyBaHHA MOKE IPOSIBIATUCD SK Y
CIIOpax 100 MeK ab0 CaMOBIIBHOTO 3aiHATTS
CYMI’KHOI 3eMeJIbHOI IIJISTHKY, TaK i y CIopax 3
TIPUBO/LY iHIITNX HETATUBHUX BILJINBIB.

3acrocyBaHHs IHCTUTYTY HOOpOCYCincTBa
3aKOHO/IABCTBO He IIOB’$I3Y€ 3 Ti€I0 4M iHIIOIO
KaTeropieio. Ajie mpakTUKa CBiUNTH, IO 37e-
6iJIbIIIOr0 3BEPHEHHS JI0 CYJLy MAE HAa METi 3aXUCT
MPUCAZUOHNX 3eMEbHUX JIISTHOK. 32 CTPOKOM
i 106POCYCiACTBO € GE3CTPOKOBUM OOMEIKEH-
HaM. IlizcraBoio BUHUKHEHHS H06pOCyciacTBa
€ HOPMATUBHUI aKT. 3aCTOCYBAaHHS iHCTUTYTY
noOpoCycCificTBa 3aKOHOJABCTBO HE TOB’SI3Y€
3 TIEBHOIO (POPMOIO BJIACHOCTI HA 3€MJIIO, OJIHAK
MPaKTHUKa CBiYMTD, IO y GiIBIIOCTI BUMAAKIB
3BEPHEHHS /10 Cy/ly Ma€ Ha METi 3aXUCT 3€MeJIb-
HUX [JIIJISTHOK, ITepe/JaHuX y [IPUBATHY BJIACHICTb
a60 HaaHUX B opeH/y BisnuHuM 0cobaMm.
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BucHoBKH

Otxe, iHCTUTYT HOGPOCYCiACTBA € MiKra-
JIy3eBUM pPETYJSTHBHUM IIPABOBUM iHCTHUTY-
TOM, SIKUU TPYHTYETHCS HA HOpMaX KonBeHIrii
IIPO 3aXMCT IPaB JIOJUHU i OCHOBOIIOJOXHUX
cBoGon, Koucrturyiii Yxpainu, 3emesbHO-
ro kojekcy Ykpaiuu ta lluBisibHOTO KOZMEKCY
Yxpainu.

Cy6’ekramu iHcTHTYTY A06pocycincTsa €
BJIACHMKH Ta 3eMJIEKOPUCTYBaui (B T. Y. OpEH-
nmapi) cycimuix (B T. 4. CyMi’KHUX) 3eMeJThHUX
ninsiHoK. O6’€KTOM iHCTUTYTY 10OpOCyCincTBa €
1) mpaBo BiacHOCTI Ta,/ab0 IPaBO KOPUCTYBAH-
HS 3eMeJIbHOIO MiJISHKOIO; 2) 370pOB’s JIOfIel,
TBApHH, CTaH aTMOC(HEPHOTO TIOBITPS TOIIIO.

B ocHOBY mpaBoBOro perysioBaHHst 106po-
CyCiJICTBa MOKJIa/JeHO /IBa BUAM TUIOBUX IIpa-
BoBigHOCUH: 1) BiIHOCMHU MIXK BJIAaCHUKAMU
Ta/abo0  3eMIIEKOPUCTYBayaMu CYMI®KHUX
3eMeJIbHUX JJITHOK 3 TIPUBOY MEX; 2) BifHo-
CHHU MiX BJIACHUKaMK Ta/ab0 3eMJIEKOPUCTY-
BayaMU CYCi/IHiX 3eMeJIbHUX JiJISHOK 3 IIPUBO-
ny OyIb-sIKUX iHIMMX HETATHBHUX BIUIMBIB Ha
3eMeJIbHY JIJISHKY, 3/I0POB’Sl JIIO/iel, TBapHUH,
cTaH aTMOC(epHOro HOBITPS TOIIO.

Iucrutyt moGpocycifcTBa Mae TpHBar-
HOIIPABOBUI XapakTep Ta € OJHUM i3 BUIIB
obMmeskeHb 1paB Ha 3emuo. OCKinbKU iHCTH-
TYT KOOPOCYCIICTBAa MICTUTH ¥ CBOEMY CKJIai
OIiHOYHI TOHATTSI (HE3pyYHOCTi, IMKiAJINBUI
BIIMB Ha 3eMEJIbHY [JISHKY), HOTO 3acToCy-
BAaHHSA 3YMOBJIIOE JOJAaTKOBi BUMOTU 10 Ka3y-
AJIBHOTO TJIyMaueHHS.
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7. 3aranbHa Teopisf AepkaBu i Ipasa : Hifpyy- Hayk, npod., akan. AIIpH Yxpainu O. B. Ilerpumu-
HUK JJIS CTYHEHTIB IOPUANYHUX BUIIMX HABYAJIb- Ha. Xapkis : [TpaBo, 2009. 584 c.
nux 3akaanis / M. B. Lgik, O. B. Ilerpummumn, 8. Kysmunny IT.MD. O6’ekTr 3eMebHUX TPABOBIJ-
JI. B. ABpameHnko Ta iH.; 32 pell. 1-pa IOpUJ. HayK, HOCUH B YKpaiHi: TeopeTnunwmii actiexT. IIpaso Yxkpa-

npod., akaz. AllpH Ykpainu M. B. IIpika, 1-pa opu. inu. 2014. Ne 5. C. 142-155.

Cmamvs noceswena xapaxmepucmuke npagosozo uncmumyma 006pococedcmsa, €20 npusnakos u
Mecma 6 npasosoil cucmeme Yxpaunol. IIpoananusuposanvt cospemervle HayuHble n00X00bl K NOHUMAHUIO
ommuowenuii 006pococedcmea, ux NPasosol NPUPoobL, CYWHOCMU U codeparcanus. Asmopul 00pauaom 6Hil-
Manue Ha KOMRAEKCHbLIL Xapakmep uncmumyma 006pococedcmsa, paccMampueaion ezo Kax o1uuemeopenue
HECKONbKUX HOPMAMUBHBLY NPEONUCAHILLL, KOMOPbLIL XAPAKMEPUYEMCs 6HYMPeHHell 0p2aHU3auuell, umeem
PeYAAMUBHDLI U LACTIHONPABOBOL XAPAKMED U ACLACMCS 00HUM U3 BUO0B 0ZDANUUEHIUS. PAB HA 3EMTIO.

Kmouesblie cioBa: I[O6p0COCeI_[CTBO, OTHOIIIEHUA HO6pOCOC€Z[CTB3., UHCTUTYT [[06p0COC€[[CTBa, OorpaHnuye-
HUe [PaB, HeyI00CTBa, BPEHOE BO3/IEHCTBIE.

The article is devoted to the characterization of the legal institute of neighborliness, its features and place
in the legal system of Ukraine. The modern scientific approaches to the understanding of relations of neigh-
borliness, their legal nature, essence and content are analyzed. The authors draw attention to the complex
nature of the institute of neighborhood, consider it as the personification of several normative prescriptions,
characterized by the internal organization, has a regulatory and private law and is one of the types of restric-
tions on the rights to land.

Key words: neighborliness, neighborly relations, institute of neighborliness, restriction of rights, inconve-
nience, harmful influence.
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Haujionamwnoi wxoau cyddie Yepainu

HAOTOBIP AK IIIICTABA BUHUKHEHHSA
IIPABA RKOPUCTYBAHHAA 9Y/KOI0 3EMEJIBHOIO
ALIAHROIO AJIA CIVIBI'OCII IIOTPED

Cmammsi npucesiiena 00CHONCEHHIO OCHOBHUX NOLONCEHD 002080PY NPO KOPUCTIYBAHHSL UYHCOTO 3€Meb-
1010 OiAHKOI0 ONst Cibehrozocnodapcvkux nompet. IIposedero ananis ma eusnaueno HeodoiKu npaso6ozo
DeYI0BaNHSL NPAGOGIOHOCUN, U0 BUHUKAIOMb BHACIOOK YKAAOeHHS Makozo 002080py. Poszisnymo nidcma-

U HaAGYmMms ma 3Micm npasa emimessucy.

Kmouosi croBa: mpaBo emdiTeB3ucy, KOPHCTYBAHHS UYKOI0 3eMeJIbHOIO AiISTHKOIO /IS CiTbCbKOTOCIIO-
JapChKUX MOTPed, AOTOBIP, BIACHIUK 3eMeJBHOI AUITHKI, 3eMIeKOpHCTyBad (eMdiTeBT).

ITocranoBka npo6aeMu. 3MiHU Ta EPETBO-
PEHHS y Tajty3i 3eMeJIbHUX IIPABOBIZIHOCHH TIPH-
3BeJIN JI0 CTBOPEHHSI CUCTEMH PEYOBHX IIPAB HA
3eMeJIbHI JIIITHKY, cepejl SIKUX, 30KpeMa, € IIpaBo
KOPUCTYBAHHS Yy>KOI0 3¢MEJIBbHOIO JIJISTHKOTO JITIsT
cinbebKorocnogapebkux morpeb  (emdiressuc).

CyuacHa HayKa 3eMeJbHOro IIpaBa Hamara-
€ThCsI PO3POOIIATH AOIIIbHI i eeKTUBHI 3 TOU-
KM 30py METOMOJIOTii OOIPYHTYBaHHSI Pi3HUX
MoJjiesiell  3eMeJIbHUX IIPaBOBiJIHOCHH, NIPOTE
6arato B 4OMy TaKuii IIPOIIEC MOJIATAE Y 3Jiii-
CHEHHi ¢rpo0 11010 BIOCKOHAJIEHHS BiIOMUX
11[€ 3 PUMCbKOrO IIpaBa 3€MeJIbHUX iHCTUTYTIB.

BigHocmHn 3 TIpuUBOAY KOPHUCTYBaHHS
YY’KOI0 3€MEJBbHOIO MIMIAHKOK JJIA CiIbChKO-
TOCTIOIAPCHKUX TIOTPED PEryJIoI0ThCST HOpMa-
MH PEYOBOTO Ta 3000B’SI3aJBHOTO TIPaBa, IO
€ iHCTUTyTaMM ULMBIJIBHOTO 3aKOHOAABCTBA
Yxpainu. IlpaBo emdirteB3ucy BusHaAUEHE
[usinpanM komekcom Yxkpainm (mami — I[K)
y raaBi 33 Ta 3eMeJbHUM KOAEKCOM YKpainu
(mami — 3K) y cr. 102-1. YxmageHnus goroBopy
[IPO Ha/[AHHS 1IPaBa KOPUCTYBAHHS 3€MeJbHOIO
HIJISTHKOIO JUISI CiTTbCHKOTOCTIOAPCHKIUX OTPeD
3/IiIICHIOETHCS BiIMTOBIHO 10 HOPM IUBiTBHOTO
3aKOHO/IABCTBA 3 ypaXyBaHHAM HOPM 3€eMeJIb-
HOTO, TIOIIPHU Te, 110 JI0ToBip eMdireB3ucy ykia-
JIA€TBCSI CTOCOBHO 3€MeJIb CiJIbChKOTOCIIO/ap-
CBKOTO IIpU3HAYeHHs. 3a3HaueHe CIIOHYKA€ /10
NOCJIiPKEHHS TIpaBa eMpiTeB31Cy 3 TOUKH 30py
Pi3HUX 32 CBOEIO NPUPO/IOIO ITPABOBITHOCHH.

Cran pociuizxenHsa. OkpeMi aclekTH po-
6JIeMAaTHKY TIPABOBOTO PETYJIFOBAHHST IHCTUTYTY
emdiTeB3ucy BigobpaxkeHi y mpangx BiTYM3HA-
HUX Ta 3apyOikHUX (daxisuiB. Cepes HUX BAPTO
Bugisutu A. Benenukrosa, O. [I3epy, /1. I'pim-
Mma, C. ITorpi6uoro, O. Iigoupuropy, €. Xapu-
TOHOBa, B. XBocToBa Ta iHIINX.
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MerTo10 cTaTTi € BUBYEHHSI Ta aHaJi3 OCHO-
BHUX TI0JIOJKEHb JIOTOBOPY IIPO KOPUCTYBAH-
HS Iy’KOI0 3eMeJIbHOIO [iISTHKOIO AJS Cijb-
CHKOTOCIIOAAPCHKUX TIOTPED, OCKINIbKK came
JIOTOBip € TifcTaBo0O BWHWUKHEHHS IpaBa
eM@ireB3ucy.

Bukaag ocHoBHoro martepiamy. Ilpaso
eMdiTeB3uCy Ma€ TeBHi 0COOJMBOCTI Ta Bif-
pi3HsETHCS Bij iHMUX pedoBUX npaB. Tax, iHmri
pedoBi IIpaBa MOXKYTb BCTaHOBJIIOBaTHCS Ha
IIZICTaBl 3aKOHY, PIlIEHHA CyAy YW 3allOoBITY,
TOAi SK 1paBo eMdiTeB3UCy BCTAHOBJIOETH-
¢ BUKJIIOYHO Ha migcrasi jgorosopy. Tinbku
BJIACHUK 3€MEJIbHOI MIJISTHKM MOKe HajaaTtu ii
B KOPHUCTYBaHHs iHIIil 0cobi Ha ymMoBax emi-
teBsucy. Crarrsmu 11 ta 509 11K BusHaueno,
10 OJHI€I0 3 MiZicCTaB BUHUKHEHHS IUBIJIbHUX
mpaB i 060B’s13KiB (3060B’3aHb), SIKi MaiOTh
BUKOHYBATHCS HAJIEKHUM YMHOM i B yCTAHOB-
JieHuil cTpok, € pnorosip. /loroBopoMm Bu3Ha-
€TBCSI IOMOBJIEHICTh /1IBOX abo Oisbie CTOPIH,
CIIPSIMOBAaHAa Ha BCTAHOBJIEHHS, 3MiHy abo0
NPUITMHEHHST [[MBITbHUX TIPaB Ta OOOB’SI3KiB
(u. 1 ct. 626 IIK). Bimnosigno no crarri 407 K
ITpaBO KOPUCTYBAHHA Yy>KOI0 3eMeJIbHOIO JIiIAH-
KOIO BCTAHOBJIIOETBCS IOTOBOPOM MiXK BJIaCHU-
KOM 3€MeJIBHOI AIJISTHKA i 000010, SIKa BUSBU-
Jia GasKaHHS KOPUCTYBATHCS LIEH 3€MEIbHOK
JJISTHKOIO [IJIsT CLTbCHKOTOCIOAAPCHKUX OTPed
(3emuiexopucryBauem) [1]. OTske, croponamu
JIOTOBOPY € BJIACHUK Ta 3eMJIEKOPUCTYBaY.

YuHHe 3aKOHOJABCTBO BCTAaHOBJIOE IIEB-
Hi OOMeKeHHsI Ui BIACHUKIB 100 HATAHHS
B KOPUCTYBaHHS 3eMeJIbHUX JiISTHOK Ha YMOBaxX
emditeBsucy [2, c. 9]. Bignosigno mxo yactuam
m'sroi crarti 22 3K 3emui cisbebKorocmomap-
CbKOTO IIPU3HAYEHHS He MOXYTb Ilepe/laBaTUCh
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y BJACHICTb iHO3eMHHMM IpOMajisiHaM, ocobaM
6e3 TPOMAIIHCTBA, IHO3EMHHMM HOPUAUYHUM
ocobaM Ta iHO3EMHUM JepsKaBaM. 3a 3MiCTOM
yactuHu derBeproi crarti 81, crarri 145 3K
JIOIIYCKAEThCA, 10 3€MeNbHI JiMAHKN CiTbChKO-
rOCIIOIAPCHKOrO MPU3HAYEHHSI 11i 0COOU TAKOK
MaIOTh IIPaBO HAOYBATH, IPOTE JIHIIIE Y CIIALIIH-
HY, i TPOTSITOM POKY 3000B’s13aHi iX Bi4yKHUTH,
OCKIJIBKM yCIA/IKOBAHi 3eMeJIbHi AiJNSHKU CiJlb-
CBKOTOCIIOZIAPCHKOT0 TIPU3HAUYEHHs He MOXKYTh
nepebyBaTu y TpHBaTHINl BiacHocti ocib Ge3
rpoMaisiHCTBa a60 IHO3eMHUX rPOMaJIsiH. Y pasi
HEBUKOHAHHA Ii€l BUMOTM HACTalOTh Iepej-
Gaueni myHkTOM <«i1» crarti 143 3K wacaigku,
a caMe: IIPaBO BJIACHOCTI Ha 3eMeJIbHY AiJISHKY
Moske Oy TH [IPHIMYCOBO IIPUIIUHEHE Y CYZI0BOMY
nopsKy. BpaxoByioun Te, 110 IpaBo BIACHOCTI
BinmosigHo 1o cratti 125 3K BunuKa€e 3 MOMeH-
Ty OTPUMaHHS CITAJKOEMIIEM 3€MeJIbHOI JiIaH-
KU JIOKYMEHTA, 110 IIOCBiUy€E IIPABO BJIACHOCTI
Ha 3eMeJIbHY JiISHKY, Ta HOTo Aep:KaBHOI pee-
cTparlii, Iicjsa 4oro Ha 3a3HadeHi NpaBOBiIHO-
CUHU TIOBHICTIO TOUIMPIOIOTHCS TapaHTii Ipa-
Ba BJIACHOCTI, TO OGYUCJIEHHS] PIYHOTO CTPOKY
«IOOPOBLIBHOTO» BiAUY/KEHHSI CJil MTOYMHATH
Bil yacy ojiepKaHHSI iHO3€eMHUM T'POMa/ISTHU-
HOM 4u 0c0o0010 Ge3 TPOMAISIHCTBA [epKaB-
HOTO aKTa Ha ITIpaBO IPUBATHOI BJIACHOCTI Ha
3eMeJsibHY AiIIHKY. OTiKe, 32 BicyTHOCTI (hak-
TY <«I0OPOBIIBHOTO» BiAUyKEHHS iHO3eMHUM
TPOMAITHUHOM 41 0€00010 (Ge3 TPOMAISTHCTBA
YCIAAKOBAHOI 3eMeJIbHOI [iNgHKM BOHA Iij-
JigTa€e NpuMycoBoMy BizuyxkenHio. [Ipu mpomy
myHKkT 15 posziny X «Ilepexiai mom0KEHHT>
3K, sKuM BCTaHOBIEHO 3a00POHY KyIiBIi-
npojiaky abo iHIMM CrocoO0M  BifdysKeHHSI
3eMEJBHIAX JiJIAHOK CiIbCBKOTOCTIOAAPChKOTrO
NIpU3HA4YeHHs], He TOIINPIOEThCS Ha IIi IPaBo-
Bi/IHOCUHM, OCKiJIbKU IIOJIOKeHHSI YaCTUHU YeT-
Beproi crarti 81 3K € immepatusuuM [3].

Posrissaemo iHnty cropony porosopy emdi-
TeB3UCY — 3emJyiekopucTtyBada (emdiTeBTa).
HuwMm € ocoba, sika BusiBrIa GaskaHHsT KOPUCTY-
BaTHCA 3€MEJbHOIO AIMAHKOIO [IJIS CiIbChKOTOC-
mogapchkux morpeb [2, c. 9].

Bignosinno no 4. 3 c1. 22 3K 3emi cinb-
CBKOTOCIIOZIAPCBKOT0 ITPU3HAYCHHS Tepe/laloTh-
€51y BJIACHICTD Ta HaZlal0ThCsl Y KOPUCTYBAHHS:

a) TPOMA/ISTHaM — JIUIsT BEJIEHHSI 0COOHUCTOTO
CeJISTHCBKOTO TOCIIOIapCTBA, CA/[iBHUIITBA, FOPO-
JIHUIITBA, CIHOKOCIHHSI Ta BHIIACAHHS Xyao0u,
BeJIeHHSI TOBApHOTO CiIbCBKOTOCTIOAAPCHKOTO
BUPOGHUIITBA, (HEPMEPCHKOTO TOCIIONAPCTBA;

6)  CiJIbCHKOTOCIONAPCHKUM  ITiAIPUEM-
CTBaM — [IJIs1 BeZIEHHS TOBApHOTO CiTbCHKOTOC-
OIaPCHKOTO BUPOOHUIITBA;

B)  CiJIbCBKOTOCIIOJAPCBKUM  HAYyKOBO-
JOCJIITHIM YCTaHOBaM Ta HAaBYATHHUM 3aKJa-
zam, CiJIbCBKUM npodeciitHo-TeXHITHUM
YUWJINIIAM Ta 3arajJbHOOCBITHIM IIKOJaM —

JUIS TOCTiTHUX 1 HaBYAJbHUX ITiJIel, TTpoTrarat-
1 TepelloBOro 0CBilly BeleHHS CiJbCbKOIO
TOCIO/IapCTBa;

T) HeCiThCHKOTOCIONAPCHKUM  MiIITPHEM-
CTBaM, YCTAaHOBAaM Ta OpraHizailisiM, pesirilHum
opraHizaiisiM i 00’€ITHaHHAM TPOMAJSIH — ISt
BeJIeHHsI 11iICOGHOTO CiIbCHKOTO TOCIIOAAPCTBA;

') ONTOBUM PUHKAM CiJIbCbKOTOCIIOAAPCHKOT
MPOAYKINI — /Iy po3MillleHHsT BiacHoi iHdpa-
CTPYKTYpH [3].

Hail6iibin mommpeHnM € yKIaAeHHs 10r0-
BOpy eMdiTeB3ucy Mixk rpoMazsiHaMHU — BJjlac-
HUKaMM 3€MEJIbHUX JiJITHOK Ta CiJIbCbKOTOCIIO-
JaPCbKUMU I IITPUEMCTBAMHU.

Tak, cimbcpKoTOCTIONAPCHKI MiITPHEMCTBA
MOKYTh HaOyBaTU B KOpUCTyBaHHs Ge3 Oyiib-
AKUX OOMeKeHb, B TOMY YHCJIi i Ha yMmMOBax
eMdiTeB3nCy, 3eMJli CiIbCHKOTOCTIOAPCHKOTO
IIPU3HAYEHHS [UId BEJAEHHS TOBAPHOIO Cijlb-
CHKOTrOCHOAAPCHKOro Bupobuuirrsa [2, c. 10].

3akoHozasenp y cr. 22 3K 3a0yB 3asHa-
YUTH, 1[0 B KOPUCTYBaHHS HaOyBarwOTh 3eMJIi
CiJIbCHKOTOCIIOIAPCHKOTO ITPU3HAYEHHS Iie i
depmepcpki rocnmogapersa. Crarreio 31 3K
nepenbadeHo, Mo 0 CKIaLy 3emenb hepmep-
CBKOT'0O IOCIIOZIapCTBA TAKOX BXOJSATh 3eMesIbHi
JIJISTHKY, 1110 BUKOPUCTOBYIOTHCS (hepMEpChbKUM
TOCIIOZIAPCTBOM Ha yMoBax opeHan. Moxxiu-
BiCTb BUKOPUCTaHHS BHIe3a3HAUEHUMU IOpU-
JAMYHUMU 0COOAMU TAKOTO IiJbOBOTO TPU3HA-
YeHHS Ha yMOBaX eM(iTeB3HCy 3aKOHO/ABEIlb
He niepeGayae, mpoTe 3a00POHI KOPUCTYBATHChH
3eMeJIbHUMU JIIJITHKaMu Ha yMoBax eMiteB3u-
Cy B 3aKOHOJABCTBi Takoxx HeMmae. IIpaktnka
MOKa3ye, M0 Taki OpUANYHI 0cOOM YCINIIHO
HaOyBalOTh 3eMJi Ha yMoBax eMdireB3ucy.
YV 3anopisbkiii obsacti € cyzoBa MpakTUKa, 3a
K010 mpaBo eMmditeB3ucy mis epmepcbKux
TOCIIOZIAPCTB BU3HAETHCA BCTAHOBJIEHUM 3 IIiJI-
CTaB, BU3HAYEHUX 3aKOHOM |2, c. 10].

[IpaBoBigHOCHHY 32 AOCTiIKYyBaHUM J[OTO-
BopoM yperyaboBaHo T71. 33 po3z. II ITK. OTxe,
JIOTOBip Ma€ MIiCTUTHU BCi yMOBHU, BU3HAYEHi I
MoiGHOr0 POy ZOTOBOPIB, a caMe BiAIOBixa-
™1 BuMoraM ctatTi 203. Ykmagatoun AOTOBIp,
CTOPOHU MYCATb MaTU Ha METi peajibHe HaCcTaH-
Hs TpaBoBUX HacainkiB. /loroBip emditeB3u-
Cy Ma€ BiJIOBiflaTH BUMOTaM, yCTaHOBJIEHUM
cT. 407-412 11K Ta cr. 102-1 3K amng noxi6buHo-
ro pojLy /I0roBOpiB, a came: 1) cTopoHu MaroTh
IHITH 3rOu 1110/I0 BCiX iCTOTHUX YMOB JI0TOBO-
Py B uacTtuHi: 06’ekta empireB3ucy (KinbKocTi
Ta I[iJbOBOTO IPU3HAYEHHS 3eMeJbHUX [Iiss-
HOK); CTPOKY HaJaHHs IIpaBa KOPHCTYBAHHS;
HOPMATUBHOI TPONIOBOI OIIIHKUA 3eMeJIbHOI
JUJISIHKY, 1[0 IepelaeTbCsl B KOPUCTYBaHHS;
po3Mipy IIaTH 3a KOPUCTYBaHHS 3€MJICIO Ta
nopsiKy ii 3MiHM; 2) YCTAHOBUTH TOPS/IOK
Ta YMOBHU Ilepefiadyi B KOPUCTYBaHHs i IOBep-
HeHHsT 0o0'ekta embiteB3ucy; 3) BH3HAYMTH
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obmeskeHHsT (OOTSIPKEHHST) MIOA0 BUKOPUCTAH-
HS1 [UISTHKY; 4) 3aKpilluTh IpaBa Ta 000B’SI3KU
3eMJIEKOPUCTYBAYA; 5) Y3TOAUTH TOPSIOK
3MiHU YMOB JIOTOBODY i TIPUTIMHEHHS HOTO ii;
6) 06yMOBUTU PUSUK BUIIAJKOBOTO 3HUIICHHS
a60 TOIIKOKeHHs 00’€KTa KOPUCTYBAHHS 4K
10T0 YacTUHY; 7) BU3HAUNTHU BiAMOBiAAIBHICT
CTOPiH y pas3i HEBMKOHAHHS yMOB JOrOBOPY.
CTOCOBHO HOTapiaJibHOTO TIOCBi[YE€HHS JIOTO-
BOpYy eM®iTeB3UCY CJIiJ 3a3HAYNTH, 1[0 IIPABO-
YIH, BYMHEHUN y MHUCbMOBIiN dopmi, mipusrae
HOTapiaJbHOMY IIOCBiYEHHIO JIUIIe Yy BUIIa-
KaX, YCTaHOBJIEHUX 3aKOHOM ab0 JOMOBJIEHicC-
tio cropin (ct. 209 1IK). Takox ni 3K, ui 1K,
Hi 3akoroMm Big 02.09.93 p. Ne 3425-X11 «ITpo
HOTapiaT» BUMOT IIPO HOTapiajbHe IOCBilYeH-
HS JOTOBOPY KOPUCTYBaHHA 4y’KOIO 3¢MEJIbHOIO
IIJISTHKOIO IS CLTbChKOTOCHIOAAPCHKUX MOTPeD
He mnepeabaverno. Take MOCBigYeHHsT 3/ilicHIO-
€Tbest 3a loMoBJeHicTIo cropin. Tomy BifcyT-
HICTb HOTApiaJIbHOIO IIOCBiIYEHHHA caMe LbOro
JIOTOBOPY HE € MOpyHIeHHAM. Y pasi yKiajneH-
Hs JoroBopy eMdiTeB3UCy KepyBaTUCs iCTOT-
HUMHU YMOBaMH, HepeabayeHuMu 3aKOHOM Bij(
06.10.1998 Ne 161-XIV «IIpo openmy 3emui»
(mani — 3axon Ne 161) He 060B’I3KOBO, OCKiJIb-
KM el 3aKOH peTyJIioe€ BiZIHOCUHU, TOB s3aHi
3 openzo1o 3emiti. CTOPOHM € BiIbHUMU B yKJIa-
JIeHHi IOTOBOPY Ta Ha BJIACHUI PO3CYJ MaioTh
IPaBO HOTOKYBaTH OyAb-siKi yMOBH. THoBOI
¢opmu oroBopy emdiTessucy He BCTaHOBJIE-
HO, aJjie Lie He O3HaJae, 110 CJIiJ] 3aCTOCOBYBAaTU
TUIOBY (hOpMY ZI0TOBOPY OpEH/IN 3eMJIi Y1 HOP-
mu 3akoHy Ne 161.

Abzaiom nepmum 4. 4 cr. 179 Tocnopap-
cbkoro konekcy Ykpainm (mani — I'K) ycra-
HOBJIEHO, IO Y Pasi yKJIaJeHHs TOCIIOAAPChKUX
JIOTOBOPIiB CTOPOHM MOKYTb BHU3HAayaTU 3MiCT
JIOTOBOPY Ha OCHOBi BiJILHOTO BOJIEBUSIBJIEHHS,
KOJIM BOHU MAlOTh MIPaBO MOTO/KYBATH Ha CBill
po3cy 1 Oyib-sIKi yMOBH JOTOBOPY, 1110 HE CYIIep-
evarh 3aKOHOAABCTBY [4]. [loroBip, y Tomy uuc-
Ji TOCTIONApPCHKNI, BBAYKAETHCS YKIAIECHUM,
SIKIIO MIK CTOPOHAMH Y repebaueHnX 3aKOHOM
opAAKY Ta (HOPMi OCATHYTO 3TOJM 1IOJI0 BCiX
iioro ictotaux ymoB (cT. 638 11K, cT. 180 I'K).
IcToTHUMU € yMOBH, BU3HaHI TaKUMU 3a 3aKO-
HOM 41 HeOOXiIHi [/ TOTOBOPIB TAaKOTO BUALY,
2 TaKOX YMOBH, IIOJI0 SAKUX HAa BUMOTY OJHi€l
3i cropin mae Oytu gocsirayto sroau. Ilix yac
YKJIQJIeHHSI TOCIIOZapPChbKOr0 0T0BOPY CTOPOHU
30008B’s13aHi B Oy/Ib-IKOMY Pasi IIOTOMTH TIPe/I-
MerT, 1iny (3riano i3 IIK Ta iHmmm 3akoHoaB-
CTBOM YKpaiHu) Ta CTPOK [ii.

Otxe icTOTHUMEU YyMOBaMU J0TOBOPY eMdi-
TEB3UCY €:

— 00’€KT — BiZINOBiZHA 3eMeJIbHA TiJISHKA;

— IiJIbOBE NPU3HAYEHH: 3€MEeJIbHOI i~
KU — CiJIbCBKOTOCIIO/IaPChbKe BUKOPUCTAHHS 3a
LiJIbOBUM IIPU3HAYCHHSM;
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— CTPOK;

— IJaTa 32 KOPUCTYBaHHA — BiJIIOBiZIHO
10 4. 2 ct1. 409, 4. 2 cr. 410 IIK BusHavaerncs
po3mip, ¢popma, YMOBH, MOPSIOK Ta CTPOKHU il
Buriaru 5, ¢.187].

Hapani posraissaemo ix nerasnphirre.

OG’eKTOM [IOTOBOPY € 3eMesbHA JJIsSTHKA.
Y norosopi 3a3HauaeTbcs ii Micie posTairy-
BaHHS, IJIOIIA, Ka[ACTPOBUI HOMEP Ta I1iJIbOBe
npusHaueHHs 3emuti. Kpim Toro, 3a3HavaeTh-
Cs1 IOKYMEHT, Ha IIiJICTaBi SIKOTO Taka 3eMeJib-
Ha JIissiHKa mepebyBae y BiacHocti [2, ¢. 11].
IToTpi6HO MaM’ATaTH, MO 3eMeIbHA AiMAHKa, Ha
SIKYy BCTAQHOBJIIOETBCS 1IPABO eMiTeB3ucy, Mae
6ytu 3apeecTpoBaHa y /lep:kaBHOMY 3eMeJib-
HOMY Ka/IacTpi i MaTu TPHUCBOEHUN Ka/lacTpo-
BUIT HOMED, aJi7Ke IPaBo eMdiTeB3uCy IiJsATaE
000B’s13KO0BIll peectpatii y JlepxaBHoMy pee-
CTpi peYOBHX MPAB HA HEPYXOMe MaiiHo [6, c. 8].

Ilix wac ykazeHHsS JOrOBOPY KOPHUCTY-
BaY MYCHUTh 3HATH TIPO HasABHi OOMEKEHHS,
OOTSIKEHHST TOJI0 3eMeJIbHOI [IUISTHKHY, SIKY BiH
Mae HaMmip BUKOpHUCTOBYBaTu. baskano mnepes
VKJIQIEHHSAM JIOTOBOPY O3HAMOMMTHUCH i3 3€M-
JIEBIIOPAIHOIO JOKYMEHTALI€10, KA CTasa M-
CTaBOIO I PeecTpallii 3eMeJibHOI JiJISIHKU
B JlepskaBHOMY 3eMesIbHOMY KajacTpi. ko
Taki 0OMeKeHHs1, OOTSIKEHHS! iCHYIOTb, TO BJlac-
HUK MYCUTbH IIPO 1€ TOBIIOMUTH MaiibyTHHOTO
KOPHUCTYBa4a, KOTPUII Ma€ BIIEBHUTHCH, IO
Hajiasli BOHU He GYAYTh MEPENIKO/KATHA BUKO-
PUCTAHHIO 3€MEJIbHOI AIIAHKU JUId CLIbCbKO-
rOCTOIAPCHKIX TTOTPE6 YK BUMAraTu 3MeHIIIEH-
HsI TJIATH 32 JI0TOBOPoM [2, ¢. 11].

Posrasmemo crpox zii norosopy. Tax, Bif-
noBigno 10 ctarTi 408 LK norosip emditeBsncy
MosKe OyTH SIK CTPOKOBUM, TakK i 6E3CTPOKOBUM.
Koumm yrianeHo 6e3¢TpOKOBUIL OTOBIP, TOOTO
Ha HEBU3HAYEHUI CTPOK, KOKHA 3i CTOpPiH Mae
[IPaBO BiIMOBUTUCA Bijl 1OrOBOPY, NOIIEPEIHBO
IIOBiZIOMUBIIIM IIPO 1i€ iHIIly CTOPOHY He paHilile,
Hix 32 pik [1]. [loBimomaerHs mpo BiAMOBY Bif
JIOTOBOPY CKJIQJIAE€ThCSL Y JIOBisbHIN dopMmi Ta
HAJICUJIAEThCST HA odiliitHy azpecy iHIIOI cTO-
pouu. Bigmosigxo o 4. 4 ct. 102-1 3K ctpox
KOPUCTYBAHHS 3€MEJIbHOI0 AiNAHKOIO JIeprKaB-
HOi, KOMYHQJIbHOI Ta IIPUBATHOI BJIACHOCTI /I
CLIIbCHKOTOCTIONAPCHKUX MOTPeD He MOsKe Tepe-
sutryBatu 50 pokis [3].

ITig yac 06roBOpeHHsI YMOB JIOTOBOPY IIPO
TepMiH HOTO Zii CTOPOHM MAaIOTh YiTKO YCBiZIOM-
JIIOBATH, 1[0 CTPOK JOTOBOPY BILUIMBAE Ha iHIII
yMoBHU joroBopy. Tomy iHTepecn BiacHMKA
3emui Ta emiteBTa MaoTh GyTH 36asaHCcOBA-
HUMH i B3aeMoBurigaumu [2, c. 12]. IIposon-
raiifo 10ropopy emMdiTeB3nucy 3aKOHOIaBCTBOM
He 1iepedaueHo, aje CTOPOHU MOKYTh JOMOBH-
THUCS TIPO TIepeBaskHe 1paBo eMdiTeBTa Hepes
iHmmME ocobaMu Ha YKJIAJEHHS JOTOBOPY
Ha HOBUM CTPOK.
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HacrynHoro icToTHOI0 yMOBOIO Takoro BUILY
JIOTOBOPY € IIJIaTa 3a KOPUCTYBaHHSA 3eMEIbHOI0
JJISHKOI0. 3aKOHO/IABCTBOM TIPSIMO HE BU3HAYe-
HO XapakKTep OIUIATH I0TOBOPY, pote cTatTst 410
[uBisbHOTO KOEKCY YKpaiHu mnepenbauae,
1110 060B’SI3KOM 3€MJIEKOPHCTYBAYa € BHECEHHSI
IJIATU 3a KOPUCTYBAHHS 3€MeJIbHOIO AiTSHKOIO
Ta iHIIi TIaTeXi, BCTAHOBJIEH] 3aKOHOM [1].

Posmip mnary, ii dopma, ymMoBu, TOPSIOK
i CTPOKM BHUILIATH BCTaHOBJIOIOTHCS JIOTOBO-
pom. CtopoHu 0roBopy eMpiTeB3UCy MOKYTb
nepenGaAYnTU SIK OJIHOPA30BY BUILIATY 32 BECh
TepMiH BUKOPUCTAHHSA 3eMeJIbHOL AIIAHKHU, TaK
i BHECEHHS IJIaTH 32 KOPUCTYBaHHA y BU3HAYe-
HUil 1oroBopoM nepioz. Kpim miatu 3a kopuc-
TyBaHHS 3€MeJbHOIO JiIAHKOIO, KOPUCTYBay 3a
JIOMOBJICHICTIO MOJKe CIIJIa4yBaTH iHIII TI1aTexXi,
BCTaHOBJIeHi 3akoHOM. KopucTyBau He € mjat-
HUKOM 3€MeJIbHOTO ITO/IaTKY, ajle MOXKHa ITepe/l-
6aunTu JOrOBOPOM, 110 eM(piTEBT BHOCUTD ILIa-
Ty Bin iMeni Biracuuka 3emi |2, c. 13].

[uBispHUM Ta 3eMeJIbHMM 3aKOHO/AB-
CTBOM, a TAKOJXK JIOTOBOPOM eMiTeB3uCy BU3HA-
YAlOThCSl SIK IIPaBa, Tak i OOOB’SI3KU CTOPIH.
Tak, mpaBa BJIaCHMKa 3€MEJBHOI MiJISTHKH,
HaJlaHol y KOPUCTYBAHHA /I CiJIbCBKOTOCIIO-
Jnapcbkux norpeb, sakpimneni y crarti 409 1K,
Jle BU3HAYEHO, I1[0:

1) BJIACHUK 3eMeJIbHOI [IJITHKY MA€ 11PaBo
BUMaraTH BiJi 3eMJEKOpUCTyBaua BUKOPUC-
TaHHA I 3a NIPU3HAYEHHAM, BCTAHOBJIEHUM
Y IOrOBODi;

2) BJIACHUK 3eMEJIBHOT JIIJITHKY MA€E ITPABO Ha
oJiepKaHH IVIaTH 32 KOPUCTyBaHHs Heto. Po3-
Mip miaTy, ii popma, yMOBH, TIOPSIZIOK Ta CTPO-
ku ii BUILJIATM BCTAHOBJIOIOTHCS JIOTOBOPOM.

[lielo sk cTaTTel0 BHU3HAYEHO OGOB'SA30K
BJIACHMKA, AKUN IOJIATAE Y HENepelIKoKaH-
Hi 3eMJIeKOpHUCcTyBaueBi y 3filicHeHHi Moro
npas [1]. Biacnuk, nepesaBuim cBOIO 3eMeb-
HY AITSHKY y KOPUCTYBaHHS iHITH 0c0bi, Mae
HAJaTH 3eMJIEKOPUCTYBayy Oe3lepeniKofHuit
JIOCTYII 10 Hei Ha nepioA Aii 1oroBopy.

IIpaBa Tta 0GOB'A3KKM 3eMJIEKOPHCTYBAYA
pusHavac crarrs 410 1K, ne BkasaHo, 110:

1) semJieKOpUCTYBau Ma€ MPaBo KOPUCTYBa-
THCSI 3eMEJIbHOIO [[IJISTHKOIO B MOBHOMY 00CsI3i
BiZIIIOBI/THO /10 ZIOTOBOPY;

2) 3eMJIEKOPUCTYBa4 30008’ I3aHUI BHOCUTH
IUIATY 32 KOPUCTYBaHHA 3¢MEJIbHOIO AiIAHKOIO,
a TaKOJK iHII IJiaTeski, BCTaHOBJIEHI 3aKOHOM;

3) semsiekopucTyBau 30060B’s3aHuii edek-
TUBHO BHUKOPUCTOBYBATU 3€MeJIbHY JIiJISH-
Ky BifnloBiHO 110 1i LiJIbOBOrO IPU3HAYECHHS,
migBuIyBaTy il POAIOYICTb, 3aCTOCOBYBATHU
IIPUPOAOOXOPOHHI  TEXHOJIOTIT  BUPOOHUIITBA,
YTPUMYBATUCS Bif [ili, TKi MOXYTb MPU3BECTU
J10 TIOTipIIIeHHs eKoJIoTiuHOoi cuTyartii [1].

OkpiM 3a3HaYeHNX y BUIIlEBKa3aHiil cTaTTi
npas Ta 060B’SI3KiB, CTOPOHU MOKYTh BCTAHOB-

JIOBATH 1 iHIINH 3MiCT IPAaBOBiHOCUH 3 TIPHU-
BOJIY KOPUCTYBAHHS Uy>KOIO 3eMeJIbHOIO JIiJIsSTH-
KOI0 [JIs5  CLIBCBKOTOCIIOJAAPCHKUX — TTOTPED.
Hanpukian, 0060B'SI30K 1IOA0 [AOTPUMaHHS
BUMOT IIPOTHUIIOKEXKHOI, €KOJIOTiuHOI, caHiTap-
HO-elliieMiosioriyHoi  6e3rnexku, BUMOT I0/I0
OXOPOHU 3eMeJib TOIIO; 000B’A30K He BUMHSATU
[Tii, 10 MIKOATD 3eMeJIbHIN MiJISHII, TpaBaM Ta
iHTepecaM BJIaCHUKa, NOBiZIOMJIATH BJIacHUKaA
IIPO BUIIAJKU, 1110 PU3BEIN YU MOKYTb IIPU-
3BECTHU /10 NOTipIIeHHs BJIACTUBOCTEN 3eMeIb-
Hoi ningHKN. Bu3sHaueHUiT 3aKOHOZABCTBOM
nepeJsiik 1mpas Ta 060B’A3KIB HE € BUUYEPIIHUM.
CTOpOHM MOXYTb Ha BJIACHHI PO3CYyH HPO-
McaTu B JOTOBOPi I iHMI, BaXkIWBi, HA IXHIO
AYMKY, TIpaBa Ta 0OOB’SI3KM CTOPiH, a TaKOX
Bi/IIOBi/la/IbHICTh 3a HeHaJeKHe BUKOHAHHS
YMOB JIOTOBODY.

[lincTaBu nmpunuHeHHST MTpaBa KOPUCTYBaH-
He 3€MEJIBHOIO JiNAHKOIO JJIA CLIbChKOIOCIIO-
napcbkux norped mepembaveni y cr. 412 ITK.
[TpaBo emiTeB3ucy NPUNUHSIETHCS B I103a-
CyZIOBOMY TOPSIIKY y pasi: MOeIHAHHSA B ONIHiM
0c00i BJIACHWMKA 3€MEJIbHOI IJISTHKH Ta 3eMJIe-
KOPUCTYBAua; BiI4Y’KCHHS 3€MEJIbHOI [iITHKI
JUISL CYCIUJIBHUX MOTPed; CIUIMBY CTPOKY, Ha
sIKHiT 6yJI0 BCTAaHOBJIEHO Take 1paBo. Kpim Toro,
npaBo eM@iteB3ucy Moxke OyTH IPUIUHEHO 32
3r0/10I0 CTOPIiH IIJISIXOM PO3ipBaHHS JOTOBODY.
[TpaBo kopucCTyBaHHSI 3€MEJBLHOIO JiJISAHKOIO
JUIST CLTBCBKOTOCHIOIAPCHKUX TTOTPed MoXKe Oy TH
IIpUIIHeHe 32 PillleHHsM Cyly B iHIIMX BUIIaJ-
KaX, BCTAHOBJIEHUX 3aKOHOM [1].

3a3Buyail CTOPOHM B PO3JIiJIi IOTOBOPY TIPO
IIPUIIMHEHHSI Ta PO3ipBaHHS 3a3HAYalOTh, IO
repexij| IpaBa BJaCHOCTI Ha 3eMeJIbHY [MiJIAHKY
J10 iHI1110i 0cOOU HE € MiICTABOIO Vsl IPUIIUHEH-
HSI JIOTOBOPY, a /10 HaOyBaya IIpaBa BJIACHOCTI
Ha JIUISTHKY TIEPEXOISITD i TpaBa Ta 060B’sI3KH 32
JIOTOBOPOM.

He caix 3a6yBaTu, 1110 IPUNUHEHHST IPaBa
TaKoX Mifyarae aep:kaBHilt peectparii y lep-
JKaBHOMY PEECTPI PEYOBUX IIpaB Ha HEPyXoMe
MaitHo. [IpunuHenHs 10roBopy Ma€ 3ilicCHIOBa-
THCA y Takiii camiit dopwmi, mo i fioro ykmameH-
He, AKIIO iHIIe He BCTAHOBJIEHO LIUM JJOTOBOPOM
(ct. 654 1IK). Takox BapTO MaTH Ha yBasi, 110
IIPO/IaTH IIPaBo eM(piTeB3UCY, a TAKOXK 3/ilICHU-
T inmi aii (ycmajakysBaTu, BHECTH 10 CTaTyTHO-
ro KariTaisy, epeaT y 3acTaBy) MOKHA Tijlb-
KM CTOCOBHO TIPUBATHUX 3eMenb. Ha nepskaBni
Ta KOMYHAJIbHI 3eMJ1i BCTAHOBJIEHO MTPSIMY 3260-
pony [6, c. 9-10].

BucHoBKH

[TixGuBarouu MiACYMKH, BapTO 3a3HAYUTU
take. J[oroip 1po HajaHHS NpaBa KOPUCTY-
BaHHSI 3€MEJIbHOIO JIJISTHKOIO ISl CiTbChKO-
rocrofapchkux norped (embiressuc) Habysae
Bce GibIIoTo nomupeHtsa y cdepi opopmieH-
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He BiTHOCHH 3 NPUBOJLY KOPUCTYBaHHS 3€M-
JIeI0 MiXK BJIACHUKOM Ta 3€MJIEKOPUCTYBaueM.
[Ipore 3akoHOmaBCTBOM YKpaiHuU He MNpPUii-
JICHO JIOCUTH yBaru mnpasy emdiTeB3ucy Ta
WOr0 JIOTOBiPHOMY peTyJIOBAaHHIO, OCKiJIbKHU
1npo Hboro #zperbcs juine y cr. 102-1 3K Ta
ct. 407-412 11K, na Bimminy Biz mpaBa openau,
sIKe 3HAYHO IHUPIIE PETYJTIOEThCS BUIIEBKA3a-
HUMHU KOJIEKCAMM, OKPEMUM 3aKOHOM Ta Mae€
tunoBy Gopmy norosopy. Haromicts mpaso
eM(iTeB3uCy, He3Ba)KalOYM HA MPOTATUHU
y 3aKOHOJABYOMY pETYJIIOBaHHI Ta BY3bKY
HOPMAaTHBHY 6a3y, CTBOPIOE MOKJIUBOCTI JUJIst
CaMOCTIHOTO 0GPaHHS CTOPOHAMU B3aEMOBH-
riIHNX YMOB JIOTOBOPY, 1[0 HE CyTlepeyaTh YMH-
HOMY 3aKOHO/IaBCTBY Y KpaiHu.
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Cmamusi nocesiuyena uccie008aHut0 OCHOBHbIX NOLONCEHU 002060pA O NOLLIOBAHUU UYNCUM 3eMeIb-
HOLM YUacmKom 0JLst CelbCKOX03SUCEeHHbIX nompebrocmet. [Iposedén ananus u onpedenenvt nedocmamxu
nPasosozo pezyuposaniisi PAgoOHOUEHUI, BO3HUKAIOWUX 6 Pe3YTbmame 3axI0UeHus 0anio0z0 002060pd.
Paccmompenvt ocnosanus npuobpemenus u cooeprcanue npasa sMQPuUmes3suca.

KiioueBbie ciioBa: TIpaBo E)M(l)I/ITeBSI/ICZi, TI0JIb30BAHUE YY/KUM 3€MEJIbHBIM Y4aCTKOM [JIs1 CEeNbCKOXO03sTi-
CTBEHHbIX l'[OTpe6HOCTeI‘/JI7 0T0BOD, COOCTBEHHUK 3eMeJIbHOTO ydacTka, 3eMJICI0JIb30BaTe/Ib (SM(i)I/ITeBT).

The article is devoted to the study of the main provisions of the contract on the use of someone else’s land
for agricultural needs. The analysis and identified shortcomings of legal regulation of legal relations arising
[from the conclusion of this contract. The grounds for the acquisition and content of the right emphyteusis are

considered.

Key words: right of emphyteusis, use of someone else’s land for agricultural needs, contract, owner of a land

plot, land user (emphyteuta).
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Anopiu Anopees,

Kano. 10puo. Hayx,

sukaadau Kapeopu 3azarvHonpasosux OUCUUNIIN ma aOMiHiCmpyeans
JIninponemposcvkozo 0epicashozo yHisepcumemy eHympiuHix cnpag

MEXAHI3M IIPABOBOTI'O PETYJ/IIOBAHHS

CYCIIVIbHUX BI/THOCUH:

OKPEMI ACIIEKTH HIIOA0 BU3HAYEHH
INOHATTA TA OCOBJINBOCTEN

Y cmammi nposedene meopemuune 0ocriodcens mMexanismy npagosozo pezymosants. AGmopom euss-
JIEHO HUSKY CNEPHUX NOLONCEHD U000 BUSHAUEHHS NOHSAMMSL MEXAHI3MY NPasosoeo pezymosanis. Posxpumo
0CHO8HI Ni0X00U 00 POSYMiHHS CKIAOHUKIE MEXAHIZMY NPABOBOZO PEYIIOBAHHS MA GUSHAUEHO 11020 0COONU-

80CMi 6 CYUAcHULl NepPioo.

KmouoBi coBa: MexaHi3M [TpaBOBOTO PETYJTIOBAHHS, €BPOIIEHChbKA IHTeTpallisl, CKIAMHUKH, e(EeKTUBHICTB,

TIPUHIUTIN.

IMocranoska npo6Gaemu. [Tparnenns Ykpa-
{HM Ha BXO/UKEHHS 10 CKJany €BpPOIENChbKOTo
Coro3y (mam — €C) K TOBHOIPABHOTO YJieHA
BUKJIMKAE HeOoOXiAHICTh (DOPMYBaHHS SIKICHO
HOBOTO 1IPaBOBOro 3abesneyenHs. JloKTpuHa
JIIOINHOIIEHTPU3MY $SIK IIPOEKILis 3araJIbHOEBPO-
NeHChbKUX HiHHOCTEH TOTpebye BIPOBAIKEHHS
y islJIBHICTb HalliOHAJIbHUX Ily6JIi‘iHl/lX iHcTH-
TYIi# Ha BcixX opranizarmiiinux piBusax. Bigcyr-
HIiCTh e()eKTUBHO JIITOYNX NPABOBUX HOPM YHe-
MOKJIMBJIIOE YCITIIITHE 3aBEPIIEHHS PO3IIOYATIX
B YKpaini pedopm, Tak camo SIK i HOpMU TIpaBa
He 3[aTHi BUCTYIATH iHCTPYMEHTOM pEeryJIo-
BaHH$ 0e3 BiIIOBiHNX 3ac00iB.

Y 1mpoMy acmexTi TMOKa3HUKOM i€BOCTI
NPaBOBOTO BIJIMBY Ha CYCIHiNbHI BiHOCWHHI
BHCTYIIA€E MEXaHi3M IIPABOBOIO PETYJIIOBAHHS —
ckaaaHa i GararoacmekTHa Kareropist (mami —
MIIP). Busnauenns cytHocti it ocobimBocreii
MeXaHi3My IIPaBOBOTO PEryJIIOBAHHS € 3a110py-
KOIO epeKTUBHOCTI H0T0 3aCTOCYBaHHS Y PI3HIX
chepax CyCIiIBHOTO JKUTTS Ta MOJIIIIEHHS
craHy 3abe3leveHHst IpaB i CBOOO JIIOIMHU SIK
TOJIOBHOTO 0GOB’SI3KY JlepsKaBu, TIPOTOJIOIIEHO-
ro Koncrurymieo Ykpainu [1].

AHali3 OCTaHHIX AOCTIKEeHb i MyOJiKa-
wiit. Jlocmimkennsm mpobaem MITP 3aiimario-
cs1 6araTo (axiBIliB i3 Teopii Ta pisHUX ranysei
npaBa. Bapro 3azHauuTH HAYKOBHUil NOPOGOK:
B.b. ABep’anosa, I0.11. butsaxka, B.B. 'arynska,
LIL Tonocuivenka, M.C. Kesman, I.M. Kopoc-
tamoBoi, €.B. Kypinnoro, b.O. Jlorsunenka,
JI.P. Hamsaiiko, O.B. Heroguenka, O.M. Cka-
kyH, C.I. Crenenxa, T.A. Tliayrarap Ta Gara-
TboX iHmux. [lopsy i3 uuM neBHa 3acTapiiicTb
posymiaasg MIIP, mo cknmanacs y BiTunsHAHIT

© A. AHppees, 2019

Haylli, B CyKyIHOCTi 3 MHOXKWHHICTIO IIOTJIA-
[liB Ha MIOTO MPUPOMY AKTyaJi3yloTh MOJAJbII
nocaimpxenns MIIP.

Merto10 AOCTIZ?KEHHSI € BUCBIiTJIEHHST aBTOP-
ChKOI MO3MIIii 1[0/I0 BU3HAUEHHS ITOHATTS Ta
0cOBJIMBOCTEIl MeXaHi3My IIPAaBOBOTO pPery-
JIIOBAHHS CYCIIJIBHUX BiTHOCWH Yy CY4acHUU
nepiof.

[locArnenHio MeTy CpUATHME BUPIilICHHS
TaKUX 3aB/laHb: a) HajfaHHA AediHinii monar-
Ta MIIP; 6) BusHauenHs ckjiagHukis MIIP;
B) po3kpuTTst ocobimBocteir MIIP B cydyacHwmii
nepioz.

Buknax ocHOBHOro Marepiaily aocCii-
IokeHHs. [ oyaTtky BapTo 3ayBasKWTH, 11O
nouatTsa MIIP € BigHOCHO HOBUM M1 BiTYN3-
HAHOI Teopii nepxaBu i npasa. Y 1966 pori
CC. AunekceeBuMm 6yJio omy6JIiKOBaHO MOHO-
rpadiuHe OCHI/PKEHHS, B SIKOMY 3aIlpoIo-
HOBaHi HAyKOBI[eM eJIeMeHTH IPaBOBOTO
peryJlioBaHHs IOENHYIOTbCS Y BiJIIIOBiIHUI
MexaHi3M. OcTaHHill BU3HAYAETbCS HUM SIK
B35ITa y €IHOCTI BCA CYKYIHICTb IOPUAUYHUX
3aco06iB, 3a J[OMOMOIOI0 SIKMX 3a0e3MeYyeTh-
Cs TPaBOBUI BIUIMB Ha CYCIiJIBHI BigHOCH-
HU. TakuM 4YMHOM, MOHATTSI MeXaHi3My O0Xo-
ILIIOE [IBi CTOPOHU IIPABOBOTO PeryJIIOBAaHHS.
ITo-uiepiue, 1e 3abe3leueHHsT 3a JOMNOMOTOIO
CYKYIHOCTI TIpaBOBMX 3ac00iB  IIPAaBOBOTO
BILJIMBY Ha CYCIJIbHI BiTHOCHHH i, OT3Ke, 3a6e3-
meyeHHsT e(eKTUBHOCTI IMPAaBOBOTO BILJINBY.
Y upoMy acrekti npobseMa Ma€ CBOIM Hpej-
MeTOM MexaHi3M 3abe3redeHHs1 eHeKTUBHOCTI
mpaBoBoro perymoBaHHs. [lo-gpyre, 1e BHY-
TpimHa OGyzoBa MexaHi3aMy, Oro okpemi eje-
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MeHTH (YacTUHM), B3STi y CIiBBiJHOIIEHHI.
Hocaipxysana C.C. AsnekceeBuM mpobiema
aHasi3yeTbed i IHIUM KYyTOM 30pPYy: LIpeame-
TOM aHaJi3y BHCTYHAIOTh OKpeMi 3acobu mpa-
BOBOTO BILIUBY, B3ATi Y €IHOCTI, a TAKOK BUKO-
HyBani Humu crierudivni GyHkiii y mexanizmi
TPaBOBOTO peryJioBanus |2, c. 30].

Y cywacumit nepion O.®. Ckakyn
(2001 pik) npononye pozymitu MIIP sk y3sarty
B €IHOCTI CHCTeMY NPaBOBHX 3ac00iB, CII0COGIB
i ¢dopmM, 3a ONOMOTOI0 SKUX HOPMATHBHICThH
1paBa IepeBOAUTLCS B YIOPSIKOBAHICTh CyC-
MJIBHUX BiZHOCHUH, 3aJ0BOJIBHAIOTBCA IHTEP-
ecu cy0’eKTiB TpaBa, BCTAHOBIIOETHCS 1 3a0e3-
[IeYy€ETHCS TIPABOMOPSIOK («HAJIEKHe» y TpaBi
crae «cyummy) [3, c. 499]. Crin 3a3HauunTy, 1o
HAayKOBelb BU3HAYA€ MEXaHi3M y IIPU3Mi BIIO-
DSIIKYBAHHSI CYCITIIbHUX BiZIHOCKH, TOOTO Yepe3
[IpaBOBE PETyJIOBAaHHS, a HE 4yepe3 MPaBOBUI
BIJINB, PO3MEKOBYIOUM Bi/JINIOBi/IHI KaTeropii.

IloxibHo 10 BUIEHABeAeHOI  IO3UILI,
M.C. Kenpman ta O. I'. Mypamus Bu3Ha4aoTh
MEXaHi3M IIPaBOBOrO PEryJIIOBaHHA AK €QUHY
CHCTEMY IIPABOBUX 3ac00iB, 32 IOMOMOTOI0 SIKUX
3/1iiCHIOETDCS pe3yJIbTaTUBHE IIPABOBE BIOPSI-
KyBaHHA CYCHIJIbHUX BiJJHOCHH Ta ITOJOJAHHA
NeperoH, sKi CTOATh Ha ILISAXY 3aJ0BOJIEHHS
inTepeciB cy6’ekTiB npasa [4, c. 372]. Hemoui-
KaM¥ BKa3aHOI TOUKM 30PY BBaKAa€MO aKIIEHT Ha
Pe3yJIbTaTUBHOCTI Ta TOJI0JIaHHi Tiepernon. Bix-
noBigHi hakTopm yacto MaioTh Micite y MIIP ta
HisSIK He BIINBAIOTh Ha BU3HAYEeHHS HOTO MOHST-
T4, pajillie Ha Oro SIKiCHi TTOKa3HUKHU.

B.M. Koctiox, mocunatounce Ha B.H. Xpo-
TaHIoOKa, HaBoAUTh NMOHATTS MIIP six cucremu
IPaBOBKX 3ac00iB, 3a JONOMOIOI0 SIKUX 3Jiii-
CHIOETHCA YIIOPSAAKOBAHICTb CYCHIJIBHUX BiJ-
HOCHH BiJAIIOBiZAHO /10 Iiizedl i 3ajauy IpaBoOBOI
nepxaBu [, ¢. 362]. Anasnizyioun jaHe BU3HA-
YeHHsI, He MOJKHA TIOTOANTHCH i3 THUM, IO yTIO-
PSZIKYBAHHS CYCHIJIBHUX BiJJHOCHH MOB’si3aHe
i3 1iygaMM Ta 3a7adyaMu I[IPaBOBOi JIep>KaBU.
BBaxkaemo, 10 Take IpaBOBE pPeETryJIOBAHHS
He 3aBK/AU II0B’SI3aHe i3 IIPABOBOIO AEPKABOIO.
[Tpumipom, y HereMOKpaTUYHUX JiepKaBax [i€
anaJsioriununii 3a coeio cyruictio MIIP.

Hixasoro € rymkxa B.M. IIporacosa, saxuii y
JIOCJIi/PKEHHI ITPaBOBOTO PEryJIIOBAaHHS BU3HA-
yae MIIP ne sk neBny cucremy (IIpaBoBy KOH-
CTPYKI[il0), a SIK IEBHY CTa/lil0 OCMUCJIEHHS
MPaBOBOi MiICHOCTI HA TJIAXY MO0 YTBOPEHHS
mpaBoBoi cucTeMu [6, ¢. 65].

Hamu mnpomnonyeTbcss BjacHe pPO3yMiHHS
MIIP, skuii Moxe OyTH TIpEACTaBICHUN SIK
CYKYIIHICTh NPaBOBHX 3aCO0iB, CIPSIMOBaHUX
Ha BPeTyJIIOBaHHS CyCIiJbHUX BigHOCHH. [Ipu-
YOMYy KOXEH 3i CKJIaJl0BUX eJIeMeHTiB TaKoro
MeXaHi3My BUKOHY€ OCHOBHI Ui paKyIbTaTUBHI
pyHKIii, 06’ €HYI0Y010 METOIO IKMX € PEryJIio-
BaHHS CYCITiIbHUX Bi/IHOCHH.
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OOGIpyHTOBYHOUM BJIACHY MOBUIIIIO0, 3ayBa-
sxuMo, 1o MIIP e € mexanismom abo cucre-
MOIO y TEeXHI{YHOMY PO3YMiHHi IIbOTO MOHATTS.
Yci fioro cKIaZoBi eseMEeHTH iCHYIOTb cami
1o cobi, poTe JnIe y CyKYIMHOCTi BOHU Opra-
HiYHO TMOEAHYIOTHCS MizK cO60I0 i IOMOBHIOIOTH
OJIVH iHIIOTO.

Ilepexonsaun 10 PO3KPUTTS CKJIA[HUKIB
MIIP, zayBasknmo, mo 10.B. KpuBunpkuii mpo-
oHye€ BKJounTH /10 cuctemu MIIP Taki mpaso-
Bi 3aco6u: 1) HopMu paBa; 2) IPaBOBIAHOCUHY;
3) akTu 3acTtocyBaHHS; 4) aKTH TIyMadyeHHS
HOPM 1paBa. [Ipu 11boMy OCTaHHI IBa eJleMeHTH
BHU3HAYAIOTHCS SIK (DaKyJIbTaTUBHI [7, c. 77].

Hurosana Buiie O.M. CkakyH BHOKPEMJIIOE
enementn MIIP 3anexxno Bix crtaxiii mpaBoBo-
ro peryioBaHHs: 1) NpuHIMNM TIpaBa, HOP-
MU IIpaBa, HETUIIOBi IIPABOBi PO3MOPSKEHHS
(cuemnianizoBani HOpMHU TIpaBa), 06’ €KTHBOBaHI
B HOPMATUBHO-IIPABOBUX aKTaX; 2) MPAaBOBiHO-
cuHU, cy6 €KTUBHI I0OPUANYHI 1IpaBa i 060B’sI3K1
B ix iHauBinyanizanii (konkpeTusaitii); 3) aktu
6esnocepeHboi peasizailii paB i 060B’sA3KIB;
4) akTH 3acTOCYBaHHs HOpM mpaBa [3, c. 500].

ABTOpPM HaBYaJILHOTO MOCIOHWKA 3 aaMi-
HICTPATUBHOTO IpaBa YKpaiHU 3a peJakili€ro
B.B. Tamynpka 3asnauvaiots: «CyuyacHa iopu-
JIMYHA HayKa XapaKTepU3YETbCS HASBHICTIO
JIBOX IIiZIXO/iB 710 BU3HAueHHS (HOpMaTbHUX
€JIEMEHTIiB MeXaHi3My IPaBOBOTO peETYJIIOBaH-
Ho. Ilepmmii — mMpOKHUil, 1O BU3HAYAETHCS
MHOXUHHICTIO €JIEMEHTIiB, 30KpeMa HOPM IIpa-
Ba, I0pUANYHNX (aKTiB, IPaBOBIIHOCHUH, TJIy-
MaueHHd HOPM IIpaBa, peasi3alli€io HOpM IIpaBa,
3aKOHHICTIO; IIPABOBOIO KYJBTYPOIO i IIPaBO-
CBIZIOMICTIO, IIPABOMIpPHOIO Ta IPOTUIIPABHOIO
[IOBEJIHKOI0, IOPUAMYHOIO BiAIIOBifAJIBHICTIO.
Jpyruil — By3bKUH, 1110 BKJIIOYAE JUIIE JesiKi
3 BUII[e3a3HAYCHHUX €JIEMEHTIB, HaIIPUKJIa/, HOP-
MM IIpaBa, iHAuBifyaabHi aKTH, IPABOBiHOCU-
HU, TPaBOpeasti3aliiio Ta 3akoHHicTh» |8, ¢. 212].

[lilicHo Tak, BiACYyTHICTP 3aKOHOIABYOTO
3akpimienHs BusHadeHHs nousatts MIIP, itoro
€JIEMEHTIB, CTaJIiil Ta 03HAK /103BOJISIE PO3TJIsiIa-
TH JlaHe SBUIlE Y Pi3HUX aclieKTaX, IpoTe 3Ha-
YHO YCKJIQJIHIOE H10r0 PO3yMiHHS.

Posrysiiatoun  OGiiblil - By3bKY —CTOCOBHO
MIIP xateropito «MexaHi3M afMiHiCTpaTUBHO-
NIPaBOBOTO PETYJIOBAHHA CYCIIJBHUX BifHO-
cun (MAIIP)», I.M. KopocramoBa npononye
MOALINTY eJIeMEHTU BiJAIIOBIHOTO MeXaHi3My
Ha 000B’I3KO0Bi Ta 107aTKOBi. /[0 060B’I3K0BUX
eJleMeHTiB MeXaHi3aMy Bifgneceno: 1) mpaBosi
HOpMU; 2) TIPaBoBi GakTy; 3) MPAaBOBITHOCUHLY;
4) axtu peasisaiiii HopM npasa. [Ipudomy pea-
Jli3allisgs HOpM IpaBa Ma€ YoTupu GOpMU: BUKO-
pHUCTaHHS, BUKOHAHHSI, IOTPUMAHHS Ta 3aCTO-
cysanus [9, ¢. 57].

Pesiomyloun migxoam 0 eJeMEHTHOTO
ckmany MIIP, sayBaxkmmo, 1o Ha BiAMiHY Bif
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KJIACUYHOTO YSBJIEHHS MeXaHi3My, e CKJIa0Bi
€JIEMEHTH IePeTiKaroTh i3 CTaHy B CTaH, 3MiHIO-
foun camy cucremy, MIIP mae Husky 1ikaBux
ocobsmsocreit. Ockinbkun MIIP — e mpaso-
Be SIBHIIE, HIOTO eJleMeHTH He € TIOCTiHUMU 3a
KiJIbKicTIO Ta sikicTio. Mu He MOXXeMO ySIBUTH
FOZIMHHUKOBUIT MeXaHi3M 6e3 MeBHOi 1rectep-
Hi — BiH He npaifoBaTuMe. Ajie MU MOKEMO CIIO-
crepiratu MIIP Ges nesHoro enxemenTa (Ipu-
MipoM, BiZICyTHsI TpaBoBa KyJibTypa). MIIP
Ma€ OCHOBHI Ta JOAATKOBI CKIAHUKH — 1€ TeX
NIPaBUJIBHO, ajie BOHU He IlepeTiKaloTh 3i CTaHy
Y CTaH, a, IPOXO/JA4u MeBHi cTalii, HaCi/yI0Th
onnH iHmoro. Tax, Mae Miciie, HapUKJIaJ, TPHU-
WHATTS HOPMU, ii 3aCTOCYBaHHS BiJllIOBiTHO
JI0 KOHKPEeTHOI CUTYyallil, a IoTiM peaJisarliis ta
BUIaHHSA MEBHOTO akTa. To6TO crocrepiraioTh-
cs1 OKpeMi eJleMeHTHU Ha IIeBHUX CTaJisX, OKpe-
Mi IpaBoBi 3ac00M, SAKi y TI€BHI TOCTiZIOBHOCTI
HOEAHYIOTHCST MiK CO0O0IO0.

Otxe, no ckmaguukis MIIP npomonyers-
¢S BifHeCTU: TPaBOBi HOPMU; IOPUANYHI (HAKTH
(akTruHi cKIaM ); TPABOBITHOCUHU; AKTH pea-
gizanii npaBoBux HOpM. lnmii esrementn MIIP
BIJIMBAIOTh Ha HOTO SAKIiCHI XapaKTepUCTUKH.

Ilo crocyerbess  ocobausocreit  MITP
y Cy4acHUII 1epiofi, BUAAETLCS BaXKIUBUM ypa-
XYBaHH:A IIEPCHEeKTUB PO3BUTKY MiAXOJiB 10
pPO3yMiHHS AaHOTO MOHATTA. [luTOBaHa BHIIE
.M. KopocramioBa mnporonye BBaXKaTH OCHO-
BHUM npuHIKnoM MIIP 6asoBuil qeMokpaTy-
HUW IPUHIUI TIPaBOBOi Jep:KaBU — MPUHITUI
BEPXOBEHCTBA IIPaBa, 1110 BKIIOYAE B cebe KOMII-
JIEKC €JIEMEHTiB, HeJJOTPUMaHHs (IOPYIICHHS)
SIKUX TATHYTH 3a COOOK MOPYIIEHHS 1[bOTO
NMpuHIKITY B 1ijgomy [9, ¢. 59].

[Toromxyrouncs i3 HaBeneHMM, HaroJo-
cumo, mo npuHiunu MIIP y nimomy maroTh
KOpecIIOHAyBaTuCs i3 NPUHIUIIAMU IIpaBa Ta
TTPABOBOTO PETYJIIOBAHHS | TIPUHIIATI BEPXOBEH-
CTBa TIpaBa BOAYAETHCS TYT I[IJIKOM CJIYIITHUM,
BU3HAYATbHA POJIb SIKOTO MOTPEOYE TONATKOBUX
JIOCJIIJIPKEHDb.

b.J. T'yn3 narosomye Ha ToMy, IO 3 Te€O-
peTUYHOI IMO3UIil I PO3KPUTTSI CYTHOCTI
kateropii «edextuBHicts MIIP» ronoBamm €
BCTAHOBJICHHA CIIBBIHOIICHHA MiXK METOIO
Ta pe3yJbTaToM, 0 BU3HAYa€ e(eKTUBHICTDH
Mmexanismy [10, c. 177].

Komenryioun Ttedy daxiBig 1mono edek-
tusHOcTi MIIP, cknagHo ysaBuTH cobi igeanbHy
TIPOTIOPIIII0 MiXK METOI0 Ta pe3yabTaToM. | 4um
caMe y JIOCSITHEHHI MeTH 1oJisira€ eeKTUBHICTD
MIIP? YMOBHOIO <«TOYKOIO BiITIKy» MOXKHA
BBa)KaTU HENOPYIIHICTb MpaB i cBOOOJ yyacHM-
KiB y XoAi Aii TaKOro MexaHizmy.

B.b. ABep’stHOB Bif3dHauaB TOUW BaKJIMBUI
MOMEHT, III0 TIPOTIeC CTAHOBJIEHHS IeMOKPATHY-
HOI, NpaBOBOi /lepkaBu B YKpaiHi 3yMOBJIIOE
nokopinni 3minn y MIIP. Ile ocobamBo akty-

QJIbHO JJI Tajly3i aAMiHiCTpaTUBHOIO IIpaBa.
BinbyBa€erbest nporiec nepeocMUcIeHHsI TIOrIs-
JIiB IIOJIO CYTHOCTi, MPUHIINTIIB, DYHKIIIH 1 crc-
TeMH aJIMiHiCTPATUBHOIO IIpaBa 3 ypaxyBaHHAM
3MiH, IO CTOCYIOThCS TIPOGJIEM YIIPaBJIiHH,
JisIJIBHOCTI OpraHiB BUKOHABYOI BJIa/I1 i OPTraHiB
MiCIIEBOIO CaMOBPS/IyBaHHs, YTBEPXKEHH IIpi-
OpHUTETY IOPUAMYHOTO 3abe3NedeHHs peaisallii
Ta 3axXKCTy 1pas i cBobox rpomazst [11, c. 104].

CKJ1a/THO He TTIOTOJMTHUCH i3 THM, IO eJIeMEH-
™ MIIP, a oTxe i BiH y 11iz1oMy, € TuHAMiYHUM
SIBUIIEM, sIKe TTepebyBa€ y TocTiltHii Tparcdop-
Martii. [Intanns nonsrae y rMOWHI i MBUAKOCTI
HACTaHHS BiANOBIHUX 3MiH, y CTaHJIapTax [0
SIKMX Ma€ OyTH HabJIVKEeHUTT BiIOBi 1M Mexa-
Hi3M. ¥ KOHTEKCTi €BpOiHTeTpalliifHuX Ipar-
HEHb YKpaiHU TaKUM OPiEHTUPOM MOXKe BUCTY-
natu MIIP, mo nie B nepskaBax — umenax €C.

BucHoBKkHu

[inBomsun mizcymox pocaimpxenns: MIIP,
HaroJIOUIyEMO Ha PO3IJIs/li MOXKJIMBOCTI Iepe-
gy cytHocti MIIP He gk «mexaHizmy»
6e3nmocepeHbo, a K MOCHIIOBHOI B3a€MOJii
(anropuTMy) YTBOPIOIOUMX HOTO CKJIA[OBUX
€JIEMEHTIB, 10 IIOE€AHAHI CIJIBHOIO METOI0.
Binpm Byspki mopiBassHO 3 MIIP kateropii,
MPUMIpOM  aJMiHiCTpATUBHUN 1 UUBIIbHUI
MeXaHi3MHU IPaBOBOTO PETyJIOBaHHSA CYCIIiJIb-
HUX BifiHOCMH Ta noxiOHi 0 HUX YTBOPEHH,
MaloTh BJIACHi OCOBGJIMBOCTI, IO 3YMOBJEHI
SIKICHIM HAIlOBHEHHSIM iX eJeMeHTiB (Hampu-
KJ1aj1, creldikolo HOPM, aKTiB 3aCTOCYBAHHS,
XapaKTepoM BiJIHOCHH), ajle OJIHOYACHO IO€]I-
HaHi CHCTEeMOYTBOPIOIOUOIO KaTeropi€lo, SKOI0
Bucrynae MIIP.

VY cyvacHuii 1epiosi OCHOBHOIO 0cOOJIHBIC-
Ti0o MIIP € opienTtup fioro po3BUTKy — HapsM
eBpoiHTerpaiii YKpainu, ge 6a30BUM IIPUHIIU-
oM Mae OyTH BEPXOBEHCTBO IpaBa — KJIIOYO-
BUI TPUHINI JI€MOKPATUYHUX [epsKaB-ydac-
uuip €C.

[lepcnexTnBu  MOAANBIIMX  JOCJi/IKEHD
MIIP B6ayaioThcsi HaMU y TIEPETIsIAi  HOTOo
CKJIQ/IHUKIB Ta Y BU3HAYCHHI KPUTEPiiB edek-
TUBHOCTI.

Cnucox BUKOPHCTaHHX JIKepe:

1. Konctutymiss  Yxpainu 3aKkoH  Bix
28.06.1996 Ne 254k/96-BP. Bidomocmi Bepxoenoi
Paou Yxpainu. 1996. Ne 30. Cr. 141.

2.Anexcees C.C. MexaHW3M IIPaBOBOTO pery-
JIMPOBAaHUSI B  CONUATUCTHYECKOM TOCYAAPCTBE.
Mocksa : UsparensctBo «lOpuanyeckast aurepary-
pa», 1966. 188 c.

3. Crakyn O.D. Teopist gep:xaBu i mpasa : mij-
pyunuk / nep. 3 poc. Xapkis, Komcym, 2001. 656 c.

4. Keapman M.C., Mypamn O.I. 3aranbha Teo-
pist mepxaBu i mpasa : migpyynuk. Kuis : Konmop,
2008. 477 c.

127



6,/2019

AAMIHICTPATUBHE NMPABO | NPOLEC

5. Kocriok B.M. Xapakrepucruka MexaHismy
IIPaBOBOTO peryJoBaHHS cdepu ocBitu. Mummna
cnpasa. 2011. Ne 4 (76), vactuna 2. C. 361-366.

6. [Iporacos B.H. Uto u xak peryampyer mpaso :
yuebHoe nmocobue. Mocksa : FOpuct, 1995. 95 c.

7. Kpusuupkuit 10.B. Mexaniam 1paso-
BOTO peryJioBaHHSI B Cyd4acHiil Teopii TpaBsa.
Yaconuc Kuiscoxoeo ynisepcumemy mnpasa. 2009.
Ne 4. C. 74-79.

8. laynbko B.B., Kypuso B.1.,, Kopoex C.O. Ta
iH. AnMiHicTpaTHBHE MPAaBO YKpaiHW : HaBYAJIbHUI
noci6nuk. T.1. 3araibHe agMiHicTpaTHBHE 1IpaBo /
3a pex. npod. B.B. lanynbka. Xepcon : Ipinb [I.C.,
2015.272 c.

9. Kopocramosa I.M. Mexanism agminicrpatus-
HO-TIPAaBOBOTO DETYJIIOBAaHHS SIK MPaBOBA KaTeropis
Ta Gararoacnekre sipuiie. Hayxosi sanucku Incmu-
mymy saxonodascmea Bepxoenoi Padu Yxpainu.
2019. Ne 1. C. 52-61.

10. Tynz B.JI. o nuranHs mpo BU3HAUEHHS
rapaTiii edeKTHBHOCTI CyZOBOTO KOHTPOTIO 3a
3aKOHHICTIO  aJMIHICTPaTUBHOI AiAJBHOCTI oOpra-
HiB Baagu. Mumna cnpasa. 2012. Ne 6 (84). Y. 2.
K. 2. C.174-178.

11. AnminicrpaTuBHe mpaBo Ykpainu. Akaje-
MiyHWiT Kype : miapyurnk. Tom 1. 3arampHa 9actu-
Ha / pex. xouseris: B. b. Apep’sanos (rososa). Kuis :
Buzasuurnrso «fOpuanana gymkas, 2004. 584 c.

B cmamowe nposedeno meopemuueckoe ucciedosanue MeXAnUsMa NPasosozo Pezyiuposanus. Aemopom
BbLABLEH PSIO CNOPHBIX NOLONCCHUTL OMHOCUMENBHO ONPEOeseHUs NOHAMUSL MEXAHUSMA NPABOBO2O PEZYUPO-
sanus. Packpvimot ocHo6HbIE NO0X00bL K NOHUMAHUIO JNEMEHTNOE MEXAHUIMA NPABOBOZO PEZYIUPOBAHUS U

onpedenenvt €20 0c00eHHOCTU 8 COBPEMENHDILL NePUOO.

KioueBbie ciioBa: MexaHU3M TIPaBOBOI'0 PETYJIMPOBAHNA, eBpOHeﬁCKaH WHTEerpanusd, 3JIEeMEHTbI, 3(1)(1)6}{-

TUBHOCTD, IIPUHITUIIBL.

The article deals with theoretical study of the mechanism of legal regulation. The author identified a
number of controversial provisions regarding the definition of the legal regulation mechanism. The basic
approaches to understanding the components of the mechanism of legal regulation are revealed and its fea-

tures in the modern period are defined.

Key words: mechanism of legal regulation, European integration, components, efficiency, principles.
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IIOHATTA TA BUAU CY1OBUX PIIIIEHD
AIMIHICTPATUBHUX CY/IIB

Y cmammi asmopom docnioncyemocst cymmicmo, 6udu ma 03naxu cyoo8020 PIUEHHS, U0 NPULMAIOMD-
51 Y NOPAOKY aOMiHiCmpamueHozo cyoouuncmea. Yeaza asmopa 30cepedrcena Ha XapaKmepucmuyi Hose
YuHHO20 3aKoH00asCcmea y cepi aominicmpamusnozo cydouurcmead. A6mopom 30iiCHIOEMbCS. KIAcuQixa-
Uist CyYO0BUX PiueHd, WO MONCYMb OYMu NPULHAMI i NOPAOKY AOMIHICMPAMUGHO20 CYOoouuncmea. Amopom
00TPYHMOBYEMBCSL BLACHE POYMiHHS CYI08020 PIULENHSL, SKe € 3AKOHHUM Ma 0OTPYHMOBAHUM AKMOM 30iii-
CHEHHSL NPABOCY00s, U0 NPUUHAMULL Y Pe3yTvmami noeHozo, 00 €KMuUsH020, 6cebiun020 i Heynepeorcenozo
Anarisy 6Cix paxmuunux 06cmasui AOMIHICIMpPaAmMueHoi cnpasy 6i0noeioHo 0o HOPM YUHIOZ0 3AKOHOOABCMEA
i 6usHauae bescniphe 8pezy08aAHHS 10PUOUUHO20 KOHQDIIKMY 3 MEMO10 3a00801€HHS. NOPYULEHUX NPAS 00U~
HU ma nyoRiuH020 iHmepecy 3a ymosu Habymms HUM 3AKOHHOT CUTL.

KmouoBi cnoBa: aqMiHiCTpaTUBHO-TIPABOBUI CITip, aMiHiCTPATUBHUII T1030B, IHCTUTYINHICTD, CyI0Be

pileHHs, cyI0BUIl PO3TIIAL.

IMocranoska npo6iaemu. OCHOBHUM Pe3yJib-
TaTOM CYJOBOTO PO3IJILAY aJAMiHiCTpaTUBHOI
cripaBu, Ge3CyMHIBHO, € BUPIIIEHHS TOPUIIY-
HOTO KOH(JIKTY HIJISIXOM PUHHSATTS CY/I0BOTO
pimmenHsi. 3 MeTow 3abesrneveHHsT edeKTHB-
HOCTI peasisaiii Cyf0BUX PillleHb AOILLIJIBHO
BU3HAYUTH IXHIO CyTHICTb Ta BCTAHOBUTU KPU-
Tepii g ix kracudikarii.

AHajli3 OCTaHHiX HOCTiZzKeHb i myOJika-
1. TeopeTKo-IpaBoOBi aCeKTH OCIiPKEHHS
MPaBOBOi MPUPOAU, CYTHOCTI U 3MicTy cCyzo-
BUX pillleHb B aAMiHICTPaTUBHOMY CYIOYWH-
CTBi BU3HAYAKOTBCS Yy HAYKOBUX PO3POOKaxX
B.M. Bessenka, E.@D. /lemcbkoro, T.O. Koimomo-
enp, A.T. Komsioka, O.B. Kyssemenko, P.O. Kyii-
6imn, O.M. Ilacenioka, B.I. Ilepenemioka,
M.I. CmoxkoBuya, B.C. Credanioka Ta iHmmx.
OpHax anami3 ocTaHHiX HayKOBUX Halparo-
BaHb CBIIYUTDH IIPO HEAOCTATHICTh TEOPETUYHUX
Ta MPABOTBOPYUX PO3POOOK Y NOCIIIIKYBaHil
cdepi i mae migcTaBm 3poOUTH BUCHOBOK IIPO
HeOOXiIHICTh MOIIYKY MUISXIB yIOCKOHAJIEHHS
aJMiHiCTPaTUBHO-IIPOIECYQJIBHOTO 3aKOHO/IaB-
CTBa, 1110 3yMOBJIIOETHCS HEIOBHOTOIO IPAaBO-
BOTIO PeryJIFOBaHHs JOCIKyBaHOI 11pobieMu
i HEeBIOPSI/IKOBAHICTIO ITPolleCy IIPaB0O3acToCy-
BaHH$, IIATBEPIKEHHAM YOO € HEOJHO3HAu-
HICTb CyZOBOI IIPAKTUKHU.

3 orsy Ha BUllle3a3HavyeHe, MeTOI0 HayKo-
BOI CTATTi € BCTAHOBJIEHHS CYTHOCTI Cy/10BOTO
pilenss, 1o NpUIMA€ETbCA Yy MOPSAAKY aaMi-
HICTPaTUBHOIO CYZOYNHCTBA.

Buknang ocHosHoro martepiaxy. CyTHicTb
CY/IOBUX pillleHb BU3HAYAETHCS HE JIUIIE BCTA-
HOBJIEHOIO [JIsI HUX YMHHUM 3aKOHOJABCTBOM
poliecyasbHoo GOpMOIo, a i 3aJIEXKHICTIO Bift

© M. BosipuHuesa, 2019

JIAHKU Ta CKJAQJHUKIB CyZIOBOi CUCTEMH, 1O iX
npuiimMae, 1o BusHavae ixaiit amict. CoynraicTsb
TaKOIo MiAXOAY HiATBEPAKyBaslacs BUCHOBKA-
MM TaKHUX TEOPETUKIB PaJIHCHKOI I0OPUANYHOI
nayku, ik M.I. ABIIOKOB, SIKUII HArOJIOITYBaB
Ha JIOLJIBHOCTI CyZ0BOrO DpilIEHHA K aKTy
[IpaBOCY/U/IsI, SKMH 3axXullfa€ IIpaBa CTOPIH,
IIPaBOIOPSIIOK Y JIep’KaBi IIISIXOM BUPilleH-
HA IIPaBOBUX CIIOPiB MiXX CTOPOHaMU IIO CYTi
[1,c.16], JL.B. JleBuuH [2, c. 6-9], axuit posrig-
Jla€ CyJ10Be PillleHHs SIK PO3IOPSI/PKEHH 010
IIBHOI TIOBEAIHKA KOHKPETHUM YYaCHUKAM
KOH(IIIKTHUX TIPaBOBiAHOCHH, IO Ma€ 06asy-
BaTHUCh HA KOHKPETHii paBoBiil HOpMI i € THM
YHIKaJIbHUM BaKeJIeM il «Aep:KaBHOTO arapary
HOPUMYCY >, 110 3AaTHUI Y HEOOXiTHUX BUIIAKAX
BUKOHATH Ie PillleHHsI He3aIeKHO Bijl OasKaHHsI
3000B’s13aHOi 0COOM.

Bapro mizkpecauTu, 1o, He3Bajkalouu Ha
100y, y sKy Oyiu 3ailicHeHi Li HayKOBi po3-
POOKH, BOHU He BTPATHJIM CBOET aKTyaJIbHOCTI,
3BMYAITHO, 3 ypaxyBaHHSIM iCTOPUYHOTO MUHY-
JIOTO, B SIKOMY BiftOyBaBCsI PO3BUTOK IOPUANY-
HOI HAyKU.

IIporosnomienns  He3aneXHOCTI  YKpainu
B iCTOPHMKO-IIPAaBOBOMY BHUMIipi BU3HAYMJIO
HeoOXiIHICTh pepOPMyBaHHS CyIOBOI cucTeMu
i BIIPOBA/KEHHS HOBUX IPAKTUYHUX IIiJ[XO-
IiB /10 BU3HaYeHH (HOPMU Ta 3MICTY CyZOBUX
pinerb. CTBOPEHO cHCTEMY aJMiHiICTPATUBHOI
IOCTUIii, HOBOi CKJIaIOBOi YaCTUHU CYJ0BOI
CHCTEMH, 3aBJIAHHSIM SIKOi, Ge3CyMHIBHO, € pea-
Jizaiiss rapaHTiii 3a0e3leYeHHsT BiIKPUTOCTI
3aificHeHHs my6IiYHOrO yIpaBaiHHg Ta 3a6e3-
HeYeHHsT IPUHIUINB 00’ €KTUBHOCTI TPUNHSIT-
TS YIPaBJIiHCHKUX PillleHb. Y 3B’SI3Ky 3 IIUM
Bapro mnpouutyBatu M.I. CmokoBuua, sKuit
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Y CBOIll JIOTIOBi/li 3 HATOAW PiYHUII CTBOPEHHS
KacanifiHoro agMiHiCTpaTHBHOTO CyIy y CKIafi
BepxosHoro Cyay BifzHaumBs, 110 BJI3JIa, SKa HE
6OITBCSI CBOTO HAPOJLY, CTBOPIOE CUCTEMY CY/iB
azMinicTpaTUBHOI ocTHIlii |3, ¢. 373-381].

3arajioM cyyacHe IIPaBOPO3YMiHHS KaTero-
Ppilo cy10BOTO pillleHHs BU3HAYA€E K aKT IIPABO-
CyIIsl y CIIpaBi, SIKUM MiATBEPKYETHCS (DaKT
IIOPYUIEHHS IIPaB Ta 3aKOHHUX iHTepeciB yyac-
HUKIB IIPaBOBIZHOCUH 1 BU3HAYACTbCA IIIAX
MOTO BiJIHOBJIEHHS, IO CTAHOBUTH 3MIiCT CUCTe-
MU IIPAaBOBOI OXOPOHH.

Jlo 060B’SI3KOBUX O3HAK CYIOBHUX PillleHb
HAJIEKNATh HEOOXiAHICTh JOTPUMaHHS Bigno-
BiZIHOT IIpoLeAypH iX IPUIHATTSI, TOOTO 3a CBO-
€10 CYTHICTIO, Ha BiIMiHY Bi/Zl IIPaBO3aCTOCOB-
HUX pilleHb aJMiHICTPaTUBHUX OpraHiB, BOHU
MAaIOTh Bi/IIIOBi/IaTH JOCATHEHHIO MeTU BCTAHOB-
JIeHHs1 Ge3CIIPHOCTI y IPUANYHOMY KOH(JIIKTI.
Jlume cynoBuii opraH, Ha BiiMiHy Bif ammiHi-
CTPATUBHOTO Oprany (B MeXKax JaHOTrO JI0CJi-
JUKEHHST KaTeropisl «aaMiHiCTpaTUBHUI OpraH»
BUKOPHUCTOBYEThCA Y PO3YMiHHI, BU3HAYEHO-
My y npoekti 3akony Ykpainu «IIpo ammini-
CTpPaTUBHY TpOIEeAypy») [4], yrmoBHOBaxkeHUIT
TAaKUM YMHOM BUPIIIUTH IOPUAMYHII KOHDIIKT
i mpUiiHSITH pilleHHs1, sike Ma€ GyTH BUKOHAHO
YYaCHUKAMU CIIOpYy Ge33aIepedHo.

BescripHicTh BupilleHHST TTPaBOBOTO KOH-
daikTy nocAraerbcs B TOMY YMCI HMIISXOM
JOTPUMAHHS TIPOIEYPH TPUNHATTSA CyZOBO-
TO PpillleHHS, 1O TOB’SIBYETbCS 3 TPUHHATTSAM
3HAUHOI KiJIbKOCTi CYIPOBO/KYBJIbHUX IIPO-
IeCYyaIbHUX JOKYMEHTIB, BiZICYTHICTb SAKUX €
(hopmasnpHOIO TiZCTABOIO AJIS1 OCKAPXKEHHS IIpa-
BOMipHOCTi TPUIAHATOTO CY/TOBOTO PillIeHHS.

BianoBimno 10 4YMHHOrO 3aKOHOJABCTBA
y chepi anmiHicTPaTUBHOTO CYyZIOUMHCTBA PO3-
MEXOBYIOTbCS JIMlIIe JIBi KaTeropii «cyjose
pillieHHS» Ta «pilleHHA CYLY», IIPU IIbOMY CYT-
HICTh IIMX /IBOX KaTeropili BU3HAYAETHCS Uepe3
PO3yMiHHSI iX (DOPMH, OJHAK OMUHAIOUN HEe0O-
XiJHICTH Bi]IO6pa>KeHHH y Takux gediHimigx ix
3MiCTOBOTO HalOBHEHHs. 3okpema, m. 12, 13
4. 1 ct. 4 KAC Ykpainu BcTaHOBIIOETHCS, 110
I1i/1 CyI0BUM DPIillIEHHAM PO3YMI€ThCS «PillleHHS,
MOCTAHOBA, yXBaJa Cy/Ly Oy/b-5IKOi iHCTAHILIT»,
i, BIIIOBiZAHO, Wi/ PillIeHHAM CyAYy PO3YMi€Thb-
cs «pillleHHA CyAy HepuIoi iHCTaHIil, B AKOMY
BUPILIYIOTbCA II030BHI BUMOIM».

HaroMmicTp B akTi, 1110 Ma€e Xapakrep y3a-
TaJbHEHHS Cy/I0BOi MPaKTHUKY, TPUHHSATOMY TIie
y 2013 poui Ilnenymom Bumioro aaminicrpa-
THUBHOTO Cyly YKpaiHu, HaBe/[eHO BU3HAYCHHS
KaTeropii «Cyzsose pillleHHA», IO BiANOBiZae
BUMOTaM TPAKTUYHOI [ONJIBHOCTI Ta edek-
TUBHOCTiI HOTO 3aIPOBA/KEHHST Ha PiBHI amMi-
HiCTPaTUBHO-TIPOLECYATBHOTO 3aKOHOAABCTBA.
Tax, B a63. 1 . 1 ITocranosu Ilnenymy Bumoro
aaminicTpaTuBHOTO cyny Ykpainu Bix 20 Tpas-
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Hsa 2013 p. Ne 7, mozmo cyzmoBoro pilieHHs BKa-
3aHO: <«aKT IIPaBOCY//sl, YXBaJeHWil 3TifiHO
3 HOPMaMU MaTepiaJbHOTO Ta IPOoIecyalbHOro
TpaBa i 3TiTHO 3 KOHCTUTYTITHIMY 3acaJjaMu Ta
MPUHLIMIIAMY Q/IMiHICTPATUBHOTO CY/IOYMHCTBA
€ 000B'SI3KOBHM [I0 BUKOHAHHSI Ha BCill TepUTO-
pii Ykpainm» [5].

Busnauatu cyTHiCTH CynOBUX pillleHb
B aJIMiHICTpaTUBHUX CIIPaBaX JOIiJIbHO 3 ypaxy-
BaHHSAM 3/IiliCHeHHS 1X Kiacudikarii 3a psagom
Kpurepiis.

3a IIpeMeTOM 3aXUCTY CYAOBi PpillleHHS
MOKYTh OyTH yYMOBHO MOJiJE€HI Ha pillleHHsS
3 IIPUBOJLY 3aXUCTY MOPYIIEHOTO IIpaBa; pilieH-
Hs 3 IPUBOJYy 3aXHCTY OXOPOHIOBAHOIO 3aKO-
HOM iHTepecy; pillleHHs 3 IIPUBOAY 3aXUCTYy
NIOPYIIEHOTO IIPaBa Ta OXOPOHIOBAHOIO 3aKO-
HOM iHTepecy.

Bapro minkpeciuTn, 10, He3BaKAIOUN
Ha [IOIIMPEHICTb BUKOPUCTAHHS KaTeropii
«iHTepec» y Cy[OBill TPaKTHIl, HA 3aKOHO/IAB-
YOMY DPiBHi BOHA 3aJMIIAETHCA HE BU3SHAYECHOIO.
Crpobu BU3HAYEHHS CYTHOCTI iHTEPECY BEAYTh-
Cs Ha PiBHI TEOPETUKO-IIPAaBOBUX JOCJI/KCHD
Ta IIPaBO3aCTOCOBYOI IIPAKTUKU.

Hanpuknan, y cupasi Ne 9901/153/2851
pimrennsam Bemmkoi namatn Bepxosnoro Cyny
6yJI0 BCTAaHOBJIEHO, LIO BIiANOBIAHO 10 CTaT-
ti 2 KAC VYxkpainu 3aBmaHHsIM 3iliCHEHHS
aJMiHiCTPAaTUBHOTO CY[OYMHCTBA € He JHIIe
3abe3nedeHHst mpas ocobu, a M peamizaiis ii
intepeciB. BignosigHo g0 3wmicty Pimennsa
Koncruryniitnoro Cyny Yxpainu Bix 1 rpyaus
2004 poky Ne 18-p11/2004, TOHATTS <IIOpyIIICHE
[IPaBo», 3a 3aXUCTOM SIKOTO 0c06a MOJKe 3BepTa-
THUCS J10 CYAY i IKe B)KMBAETHCA y HU31Ii 3aKOHIB
Yxpainu, Mae ToM caMuil 3MiCT, IO 11 TIOHSTTS
«OXOPOHIOBaHUN 3aKkoHOM iHTepec». [Ipu 1bo-
My IIi/I OXOPOHIOBAHUM iHTE€PECOM PO3YMi€Th-
CsI «TPABOBUI (heHOMEH, SIKUI: a) BUXOIUTD 32
Mexi 3MmicTy cy6’ekTuBHOrO mpasa; 6) € camo-
CTIfiHUM 06’€KTOM CYZIOBOTO 3aXMCTY Ta iHIIUX
3ac00iB 1IPaBOBOi OXOPOHU; B) MAa€ Ha MeTi
3a/10BOJICHHA YCBIIOMJIEHUX IHAUBINyaIbHUX
i KOJIEKTUBHUX TOTPED; T) HE MOXKE Cylepedn-
tn Koncrurynii Yxpainum i 3akonam Ykpainu,
CyCIIIJIBHUM  iHTepecaM, 3araJbHOBU3HaAHUM
IIPUHIIAIIAM TIpaBa; /{) O3HAyYa€ NparHenus (He
IOPUINYHY MOXKJIUBICTB) /10 KOPHUCTYBaHHS
B Me)KaX IIPaBOBOTO PEryJIIOBAaHHS KOHKPET-
HUM MaTepiaJbHUM Ta/ab0 HeMaTepiaTbHIM
6J1aroM; €) PO3IJISNAEThCS K IIPOCTHM Jieri-
TUMHUI [03Bis, TOOTO Takwii, 1o He 3a60po-
HEHUH 3aKOHOM». Jl07aTKOBOI yBarm BUMarae
BucHOBoK Koucrurynifinoro Cyzny Yxpainu
OO0 HEMOXKIMBOCTI Ta HEeAOLIJIBHOCTI BTPY-
YaHHsI JIepKaBu y 3a0e31eUeHHs] HOPMaTUBHO-
ro peryjoBaHHs 3a0e3leyeHHs Ta peasisailii
«inTepecy»>. OXOpOHIOBAaHUI 3aKOHOM iHTep-
ec peryJioe Ty cdepy BiIHOCUH, 3arJuOeHHs
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B SKY Uil CyO'€KTHBHOTO TIPaBa 3aKOHO/ABEIlb
BBJKAE HEMOXKJIMBUM 200 HEJIOIIIbHIM.

Ilozasik 'y 3aKOHOZABCTBI TPAIISETHCS
3aCTOCYBaHHs KaTeropiil «myGuiuHuii inrepecs»
Ta «IIPUBATHUH iHTepecs», Ile € KPUTepieM i
PO3MeKyBaHHs 3aCTOCYBAHHSI 3aX0/[iB IOpUANY-
HOI Bi/IIIOBi/1aJIbHOCTI, BU3HAUEHHS MOKJIMBOCTI
3aCTOCYBaHHA IIpoLeypyu Medianii y BUpimeH-
Hi I0PUJIUYHOIO CIIOPY, KPUTEPiiB PO3MEKYBaH-
HA IOPUCAMKILI clieliali3oBaHuX Ta 3arajabHUX
cyniB. Hanpukmazn, cr. 469 Kpuminanbaoro
IPOIECYAJIBHOTO KOJEKCY YKpainu nepenbaya-
€ThCH, 10 YKJIAJEHHS YTOAW PO MPUMUPEHHS
€ JIOILyCTUMUM JIMIIE Yy pasi 3all0figHHA LIKO-
[ TIPUBATHUM iHTEpecaM, Ipu IboMy Ty6JIid-
Hi iHTepecu TakUM IPOTUIIPABHUM IisTHHSAM
He IIOPYUIYIOThCA.

Y KAC VYxkpainu TakoX HEOIHOPA30BO
3rajlye€ThCsl Kareropis <«iryOsiuHuil iHTepecs.
3okpema, Ipy BU3HAYEHHI OTJIATH TIpalli a/[BO-
KaTa Ma€ OyTH BPaXOBAHO 3HAYEHHSI 32/[0BOJIEH-
Hs1 my6ativHoro inTepecy (1. 4 4. 5 ct. 134 KAC
Ykpainn), i Tak camMo NpU BU3HAYEHHi PO3IIO-
JiJy Cy/OBUX BUTpaT Ma€ BpPaXOBYBaTHUCh, Ul
CHPSAMOBAHUH PO3IJISAZ Ta BUPIlIEHHS CIipa-
BU Ha 3a/J0BOJICHH Hy6JquH1/1x iHTEpeciB
(. 24. 9 cr. 139 KAC Yxpainn).

IIpaktuka €spomeiicekoro Cyay 3 mpaB
JIIOJUHM TaKOX BHUKOPUCTOBYE KaTeropiio
iHTepecy: y BUPIllIeHHi Ta pO3TJA/i NOAAHUX
TTO30BHUX 3a51B IPUMHATTS BiIMTOBIAHNX pillleHb
6a3y€eThCsl HA 3aCTOCYBAHHI KPUTEPIiB CIIiBBijl-
HOIIIEHHSI TIPUBATHUX Ta MyOJiuHUX iHTEpeciB.
Tak, y pimenni €spomneiicbkoro Cymy 3 mpas
moannn Bix 03 kBitHsa 2008 p. y cupasi «Ilono-
MapboB TPOTH YKpainus» [6] HarosioireHo Ha
TOMy, 10 0coba B PO3yMHI iHTepBalTy dYacy
MAa€ BKUBATHU 3aXO/H, 00 Ai3HATHUCH TIPO CTaH
BifoMoro iii CyZi0BOTO IPOBAXKEHHS. 3TifHO
3i cr. 268 Komexcy Ykpainu mpo aaminictpa-
TUBHI I1IPABOIIOPYIIEHHS, sKa He Iepegbadyae
000B’s13K0BOi y4acTi 006U y PO3TJISI CIIpaBy 3a
4.1 cT. 173-2 Kozekcy Ykpainu mpo aaminicTpa-
THUBHI IIPaBOIIOPYLICHHS, YPAXOBYIOUN IIPUHIINIL
CYJIOYMHCTBA, 3a3HAUYEHUIl B IpakTHili €Bpo-
TIEeHCHKOTO Cy Iy 3 TIPaB JIOANHH, SIKUM BU3HAHO
npioputer myGJIIYHOrO iHTEpecy Hal IpUBaT-
HUM, Cy/l BU3HA€E 32 HeOOXi[HE TIPOBECTH PO3-
TJISIT CTIPABY 32 BiICYTHOCTI 0cOOW, sTKa TIPUTSI-
TYETHCA 10 3JIMiHICTPATUBHOI BiATIOBi/IaJIBHOCTI.

O.1. MuKoJIEHKO 3aJIeXKHO Bif Cy0’€KTHOI
IIPUHAJIE;KHOCTI iHTepeciB, AKi BiAIIOBIAHO 10
YUHHOTO 3aKOHOJIABCTBA IIJJIAraloTh 3a0e3-
MeYeHHo peasisaliii 3 6oOKy Jep:KaBy, BUILISE:
iHTepecw OKpeMoi 0cOOW YN HEBETMKOI TPYIIH
0Cif, AKi BU3HAIOTHCA 1 3aXMINAIOTHCS JieprKa-
BOIO (MarepiaJbHUI /JOCTATOK, Ti/[HO OIJayy-
BaHa poboTa i iH.); iHTepecu CycHiibeTBa, SKi
BU3HAIOTHCA OiJIBIIOI0 YaCTHHOIO CYCIJIbCTBA
i 326e311eYyI0ThCS IEPKABOIO (3HUKEHHST PiBHS

KPUMIHOT€HHOI 0OCTaHOBKH IIJISIXOM 3abesIe-
YEeHHS TPOMAJICBKOTO MOPSIIKY, 3aXHUCT 3/[0POB’ST
i JKUTTSA Jofell Yepe3 JIKBiZaIlito HaCJTiKiB
aBapiit, kKatacTpod i iH.); iHTepecu fep:kaB, sKi
BU3HAIOTLCA BCIM CYCHIJILCTBOM i gKi € BaXKJ/Iu-
BUMU ISl HOPMAJIBHOTO (DYHKILIOHYBaHHS JIep-
JKaBU K IIOJIITUKO-TEPUTOPialbHOI opraHisanii
CycIIinbeTBa (30epeKeHHSs IePKABHOTO PEKUMY
Ta OpPMHU TIPaBIiHHS B KPaiHi MIJISIXOM 3aXUCTY
KOHCTUTYIIMHOTO JIaTy, CyBepeHiTeTy, TePUTO-
pianpHOI 1inicHOCTi i HeOTOPKAaHHOCTI Y Kpai-
Hy, tomo) [7, c. 102-103]. [Ipu npomy BUeHMIT
00CTOIOE TTO3UILIIO JIOIIJIBHOCTI 3alIPOBA/KEHHS
nofiay my6aivHOro iHTepecy Ha JepiKaBHUIA
Ta TpoMajicbkuii intepecu |7, c. 103].
ApryMmeHTalilo IMOA0 HEAOIINBHOCTI Ta

HEMOKJIMBOCTi ~ 3aKOHOJIABYOTO  BU3HAYECHHS
KaTeropiii «3aKOHHWII iHTepecy, <«IIPUBATHHI
iHTepec», <«iyOsiuHuMil iHTEpec»  3AiliCHEHO

y HAYKOBHUX PO3POOKAX PsiLy BUEHUX. 30KPEMA,
HU3KA TPENCTaBHUKIB POCIHCHKOI TOpUAMIHOT
uayku (T.B. [lly6una [8, c. 11], €.B. Muxaiizo-
Ba [9, c. 77-84]) minKkpecaioi0Th HEMOKIUBICTH
Ta IepeayciM HeIOLINbHICTh 3aKOHOAABYOIO
BHU3HAYeHHS KaTeropii «3aKOHHUH iHTepec».

OnHak HeoOXiHO MiAKPECTUTH, IO BiACyT-
HiCTb yCTQJIEHOTO HAyKOBOTO MiAXOMy /10 PO3Y-
MiHHS CyTHOCTI KaTeTopill «3aKOHHUH iHTepecy,
«IyOJIiuHMil iHTEpec», <«IPUBATHUN iHTEpec»
MO3UTHBHO HE Bi0OPAYKAEThCS HA pe3yJibTa-
Tax CyZ0BOI IPAKTUKYU BUPILICHHA IOPUANYHUX
KOH(DITIKTIB, MAa€ CBOIM HACJIiZIKOM 3aCTOCYBaH-
HS OIiIHOYHUX KaTeropiil y misapHOCTI aamiHi-
CTPaTUBHUX OPraHiB, 110 HEraTUBHO BILIMBAE Ha
piBeHb eeKTUBHOCTI IIPABOBOTO PETyJIIOBAHHS
CYCITIJIbHUAX BiJIHOCHH.

Y 11bOMY acIeKTi 3aC/IyroBy€ Ha yBary Tesa,
BucsjosieHa B.B. lamyHbkoM, gkuil akieHTye
yBary Ha peasisailii came 1my6JiuHUX iHTepeciB
Yy Me)KaxX aJIMiHiCTPaTUBHO-IIPABOBUX BiAHOCUH.
IIpu 1poMy BueHHUil HigKpecsoe, o Iybsiu-
HUM iHTepecoM € BM3HAYeHA B3aEMOIIOB s3aHa
CYKYIIHICTh TIPUBAaTHUX iHTepeciB, AKi 3az10-
BOJIbHSIIOTHCSI BHACI/IOK KOMILIEKCHOIO 3aCTO-
CyBaHH: aJMiHICTPaTUBHO-IIPABOBUX METO/IB,
3ac00iB, NPUHIMIIB Ta (bynkuii apisapHOCTI
cy6’exTiB myburiunoi anMinictpanii [10, ¢. 181].

OTtixe, po3ryig Ta BUPiNMIEHHS aaMiHicTpa-
TUBHUX CIIOPiB, y TOMY YHCJi BCTaHOBJIEHHHA
[PeIMETHOI  IOPUCAMKII  aJAMiHiCTPAaTUBHUX
CYZiB, TOBSI3yETLCSA HE JIMIIE 3 BUPIMICHHSAM
3aB/IaHHsI 3a0e3MEYEHHS Ta 3aXUCTY [TPaB JIO/H-
HU, a if i3 3abe3meueHHsIM peasisarii mybrigaHux
iHTEepeciB.

OkpiM BuUIIE3a3HAYEHOTO, CY/IOBE PillleHHS
Ma€ BiJNOBiZaTH BHUMOraM 3aKOHHOCTi (TOO-
TO BIAIIOBiZlaTX HOPMaM MaTepiaJbHOTO IIpaBa
3a ZIOTPUMaHHS HOPM IIpOIlecyaJbHOTO IIpaBa)
Ta o6rpyHToBaHocTi (TO6TO Mae 6yTH yxBaje-
HE CyJIOM Ha IiAcTaBi MOBHOTO i BceGiyHOTO
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3'sicyBaHHsI 06CTaBUH B aIMiHiCTPAaTUBHIN cITpa-
Bi, MiATBEPIKEHUX THMU J0Ka3aMu, sIKi Oyjiu
nocJlifpkeni B cyoBomy 3acizanni). Ha takux
O3HaKaX Cy/ll0BUX pillleHb, K IIOBHOTa, 3pO3yMi-
JICTh Ta YiTKIiCTb BUKJIAAeHHs indopmariii, sKi
(pillleHHs) CKJIAAI0ThCS 3 YOTUPHOX YACTHH
(BCTYITHO{, OITMCOBOI, MOTUBYBAJIBLHO] i pe30JIio-
TUBHOI 3 AOJEP’KaHHAM 3a3HAYCHOI IIOCJIiJI0B-
HOCTI), HEOOXiZHO aKIEHTYBaTH Ha 3aKOHOAAB-
YOMY PiBHI.

TapanTi€eto Ge3CHipHOCTI BUKOHAHHS CYI0-
BUX DillleHb, 1[0 HaOyJIM 3aKOHHOI CUJIM, € pea-
Jri3alig NpUHIUIY €HOCTI CYJ0BOI ITPAKTUKMU.
CymoBe pillleHHS He TIOBUHHO MIiCTUTH TIOJIO-
JKeHb, Ki 6 cynepeynii ab0 BUKIIOUYAIH OJ[HE
OJTHOTO, YCKJIQ/IHIOBAJIN Y YHEMOXJIUBJIIOBAIN
10T0 BUKOHAHHS.

3a 3MiCTOBUM HAIMOBHEHHSM PillleHHsI, SKi
cy/l TIpuiiMae mijl 4ac posrisay Ta BUPilIEeHHs
1yGJIiYHO-TIPABOBUX CIIOPIB Y HOPSIAIKY aMiHi-
CTPaTUBHOTO CY/JOYNHCTBA, BUAIJISIOTHCS yXBa-
JI, TIOCTaHOBH, PillleHH:, SIKi MalOTh XapakKTep
iHAUBiAYaJIbHOI i i cIIpsIMOBaHi Ha BUpilleHHA
KOHKPETHUX MTPABOBUX KOH(JIIKTIB.

YuHHUM 3aKOHOJABCTBOM Yy cdepi 3miii-
CHEHHA  MIHICTPAaTUBHOIO  CYJOYMUHCTBA
BU3HAYEHO, AKUM KPUTEPiAM Ma€ BiANoBigaTH
[IOCTaHOBA, yXBaJsa, pinieHHs (pillleHHSA Cyay
niepinoi iHcTaHMi{) K BUI CyZOBOTO pillleHHS,
1110 3aJIe5KUTD Bil 10r0 3MiCTOBOrO HAIIOBHEHHS,
peastizariii Mexx CyZ10BOTO PO3IJISALY Ta BUPIleH-
HA aJMiHiCTpaTUBHOIL CIIpaBy, 1O € IiJICTaBOIO
JUIS1 3aCTOCYBAHHS Pi3HUX ITIIXO/IB 10 PO3yMiH-
H4 ii enremenTiB (cT. 241 KAC Yxpainn).

30KpeMa, BCTAaHOBJIEHO, 1[0 CY/IOBE PillleH-
Ha y hopMi MMOCTAHOBU TPUIMAETHCS anMiHi-
CTPATUBHUM Cy/IOM amesSIiiiHol M Kacaliiii-
HOI iHCTaHIi} i € BUpIIIEHHAM CIIpaBU 1O CYTi
(1. 14 4. 1 ct. 4 KAC Ykpaian). Cynose pitien-
HA Cy/ly 1eplioi iHcTaHI[ii HA3UBAETHCS «PillleH-
HaM cyay» (1. 13 4. 1 c1. 4 KAC Ykpainn).

Harowmicts mpuitnartst yxBan gk (opmu
CyZIOBOTO PillleHHS 3/1iICHIOETHCS 3 METOIO Bpe-
TYJIIOBAHHS TIPOLENYPHUX MUTAHD, ITOB'S3aHUX
3 PYXOM CIIpaBH, TPUHHATTSAM [I0 PO3IJISLY
KJIOIIOTAHHSA Ta 3asBU YYaCHUKIB CIIPaBU, BUPIi-
LIEHHAM IIUTAHHA IIPO BIAKJIQJEHHA PO3IIALY
CIIpaBH, OOIPYHTYBAHHSIM [OIJIBHOCTI OTOJIO-
LIEHH4 IlepepBH, BU3HAYEHHSAM IIi/ICTAB 3yIIU-
HEHHs MPOoBa/KeHHd y cupasi (u. 2 ct. 321 KAC
Ykpainn).

[ixaBuM € po3mexkyBaHHS [ili Ccymy, Ha
SAKOMY HaroJIOUly€ 3aKOHOJaBellb, 3a3Haydalo-
YH, [0 CyJ0Ba yXBaja HAaOyBa€e 3aKOHHOI CHJIU
3 MOMEHTY «ii IIPOTOJIOIIEHHA», TOMI K ITOCTa-
HOBa — 3 MOMEHTY «ii mpuitHsTTs» (cT. 325 KAC
Ykpainn). Y pasi IpuitHATTS yXBaIH Y MOPSII-
Ky NUCbMOBOTO INPOBA/KEHHsI HaOpaHHS HElo
3aKOHHOI CHJIH BiIOYBAETHCS «3 MOMEHTY ii Imij-
nucanns cyaueio (cymusimu) (4. 3 cr. 325 KAC
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Ykpainn). Kpim Toro, HaBiTh i3 (imosoriumnoi
TOUYKM 30Dy BificyTHill exqunuii miaxix mo ¢op-
MYJIIOBaHHSI Pe30JIIOTUBHOI YaCTUHU yXBaju i
noctanoBu. Cyazero (CyaasiMn) 3aCTOCOBYIOTD-
cs Taki (hopMYJIIOBAaHHS: «yXBaJeHO YXBAiy»
[11], «<mocTanoBeHo yxBanys [12], «<iioctaHoB-
JIEHO 1TocTaHoBy» [13], 1o 3aiiBuii pas migkpec-
JII0€ HeOOXiIHICTD I0CATHEHHS €INHUX MTi/IX0/iB
He JIMIIe 710 3MIiCTy Cy/IOBUX pillleHb YU pillleHb
CYIy, ajie i 10 X CTUJTiCTUYHOTO O(hOPMIIEHHSI.
Kpim Toro, mpakTika ohopMIIeHHS Cy10BO-
ro pillleHHsT y KacamiiHiil iHcraniii Mmae 6yTu
3aIIpOBa/PKeHA 32 3pa3KoM pileHb €Bporeii-
cokoro Cyay 3 mpaB joautu, To06TO i3 3a3Ha-
YeHHSIM TaKUX CKJIQJIOBUX €JIeMEHTIB, SIK «iCTO-
pist cripaBu», «pyX CIIpaBN», «KOPOTKAH 3MiCT
M030BHUX BUMOT», <«KOPOTKHI 3MicT pilieHb
CymiB Tepiioi Ta amessIiitHoi iHCTaHIilY,
<«KOPOTKHUI 3MIiCT BUMOT KacalliifHOI CKaprus,
«CTUCJIMIT BUKJIaJ 0OCTABUH CIIPABU, BCTAHOB-
JIEHUX CyJaMU TIepINoi Ta amessIiitHoi iHcTan-
Lii», «I0BOAM YYaCHUKIB CIpaBU», <«JKepesa
npaBa i aKTU IX 3aCTOCYBaHHS», <IIO3UILid
Bepxosnoro Cyny», <«oliiHka J0BOZiB ydac-
HUKIB CIIpaBU i BMCHOBKIB CyZiB Iepmioi Ta
anessiiiaoi iHcranuii> [14; 15 Ta in.]. Tlpu
IIbOMY Taki MiAIYHKTU IIOBMHHI BiAoOBiga-
TU BCTAHOBJICHOMY YMHHUM 3aKOHOIABCTBOM
PO3YMiHHIO YaCTUH CYJOBOIO PillleHHSI a/IMiHi-
CTPATUBHOTO CIOPY. TakKUMU CKJIQ/IOBUMU Yac-
TUHAMU €: BCTYIIHA YaCTUHA, OIIMCOBA YaCTUHA,
MOTHBYBaJIbHA YaCTUHA, Pe30JII0THBHA YaCcTUHA
(ct. c1. 322, 356 KAC VYkpainu). Hanpukiaz,
Y BCTYTIHIH YaCTUHI TOCTAHOBY CY/Iy amleJssaliii-
HOI iHCTaHIIil 3a3HAaYa€ThCS aTa i Miclie ii npu-
WHATTS, HOMEp CIIPaBM; HaliMEHyBaHHS CyIy
arneJIAIiiHOI iHCTAHIl, Tpi3BUINa Ta iHimiaam
CYJ/IiB i cekpeTaps Cy/l0BOrO 3acilaHHs; iMeHa
(HalimMeHyBaHHs) CTOpiH i ocobu, sKa mogana
CKapry; HaliMeHyBaHHs Cyy Neploi iHcTaHmii,
pillleHHS STKOTO OCKaPKY€ETHCs, 1aTa yXBaJleHHs
pitrenns, mpisBuie cyanai (cyAniB); 9ac i micie
1OTO yXBaJIeHHS], /laTa CKJIQ/[aHHS TIOBHOTO TeK-
CTy pillleHH4; B OIMCOBIi YaCTUHi — KOPOTKUM
3MICT ITO30BHUX BUMOT 1 pillleHHs Cyy IepIIoi
iHCTaHIIi1; KOPOTKUI 3MiCT BUMOT amessIiiiHol
CKapry; y3arajibHeHi J0BOIM 0CO0M, siKa Io/a-
Jla aneJsisniiiHy CKapry; y3araJbHeHWi BUKJIAJ
NMO3NUIii iHIMMX yYaCHUKIB CIIPaBU; Y MOTHUBY-
BaJIbHill 4acTUHi — OOCTAaBUHM, BCTAHOBJEHi
CY/IOM TIepIIoi iHCTaHIli Ta HeocnopeHi obcTa-
BUHHU, 2 TaKOK 00CTABUHU, BCTAHOBJIEHI CYIOM
anesdIiioi iHcTaHIli, i BU3HaYeHi BimoBigHO
JI0 HUX IIPABOBiTHOCUHH, JJOBOAIY, 3a IKUMHU CY ]
aneJAiHOI iHCTaHIil moroguBcst abo He Toro-
JNIMBCS 3 BUCHOBKAMM CyJy Ieplioi iHCTaHILii;
MOTHUBU TPUAHATTS. a00 BiIXUJIEHHS KOKHOTO
apryMEeHTY, BUKJIQJIEHOTO yYaCHUKAMU CIIPAaBU
B amneJsIAliliHili ckap3i Ta BiA3uBi Ha amensIiii-
Hy cKapry; uu OyJii i KMM IOpYyIleHi, HeBU3Ha-
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Hi abo ocriopioBaHi npasa, cBoGoau Ta (abo)
iHTepecH, 3a 3aXUCTOM SIKUX 0CO0a 3BEPHYJIACs
JI0 CYJy; BUCHOBKU 3a pe3yJbTaTaMU PO3IJISY
anesAmiiHol cKapru 3 IOCHJIAaHHSM Ha HOP-
MU TIpaBa, SIKUMHU KepyBaBCsI CyJl alessiiiiHol
iHCTaHIIii; y pe30JIIOTUBHIl — BUCHOBOK CYIy
aneJssIiiHo1 iHCTaHIIi{ 0 CyTi BUMOT anesisIiii-
HOI CKapry i MO30BHUX BUMOT; HOBUI PO3IO/IiT
CY/ZIOBUX BUTPAT, IOHECEHUX Y 3B’SI3KY 3 PO3IJIsi-
JIOM CIIpaBU y CyAi nepuioi incranuii, — y pasi
cKacyBaHHs ab0 3MiHU CyZI0BOTO PillleHHS; PO3-
MOJIIJI CyIOBUX BUTPAT, [TOHECEHUX Y 3B'A3KY
3 TIEPETJISIIOM CIIpaBU y CyAi amnessiiaol
iHCTaHIii; CTPOK i MOPSAAOK HaGpaHHS IMOCTa-
HOBOIO 3aKOHHOI cuu Ta ii oCKap:KeHHsd; BCTa-
HOBJIEHUH CY/ZIOM CTPOK [IJIst HOAHHS Cy0'€KTOM
BJIQIHUX IIOBHOBa)KCHD — BiATIOBizaueM 10 cy Ly
IepIlIoi iHCTaHii 3BiTY PO BUKOHAHHS 110CTa-
HOBH, [KIIO BOHA BMMara€ BUYMHEHHS ITE€BHUX
niit (ct. 322 KAC Ykpainn).

MotuByBalbHa YacTUHA IOCTAHOBU a/IMi-
HiCTPaTUBHOTO CY/y KacamiifHoi iHcTaHTii, Ha
BiIMiHY BiJi MOTMBYBAJbHOI YaCTMHM IOCTa-
HOBU CyJly aJMiHiCTPaTUBHOIO CyJAy aIleJs-
miliHO1 iHCTaHIlii, Ma€ MiCTUTH MOTUBH TIpHU-
HHATTS 200 BIAXWJIEHHS KOKHOTO apryMeHTY,
BUKJIQ/ICHOTO B KacalliifHiii ckapsi Ta Bi3usi Ha
Kacaliiiny ckapry; 0BO/H, 32 IKUMHU CyJ| Kaca-
LiliHOI iHCTaHLil Toroauscs abo He MOroAUBCA
3 BUCHOBKamu cyxy nepinoi Ta (abo) amessi-
LilfHO1 iHCTaHIIi]; BUCHOBKHU 3a pe3yJbTaTaMHu
PO3TJISILy KacallifHoi cKapry 3 MOCUJIaHHAM Ha
HOPMH I1paBa, IKUMU KepyBaBCs CY[; i, 1110 iX
MOBUHHI BUKOHATH Cy/[I 1iepiioi Ta (abo) armessi-
LilfHOI iHCTaHII y pa3i ckacyBaHHSI CYZI0BOTO
pillieHHs i nepegavi cripaBu Ha HOBUI PO3IJLA
(u. 1 ct. 356 KAC Ykpainn).

Y 4. 2 ct. 356 KAC Ykpai#u HaroJioIeHo,
mo nocranoBa Besukoi [lamatu BepxoBuoro
Cyny Mae BU3HauaTH, SIK caMe TMTOBUHHA 3aCTO-
COBYBaTHUCs HOpMa IIPaBa, i3 3aCTOCYyBaHHAM
AKOI He IOroAwusacs KoJierid cyanis, Iajata,
of’eaHaHa najara, IO Mepefaja CIIPaBy Ha
posrisaa manatu, ob’exHanoi namaru, Beaukoi
[Tamatu Bepxosuoro Cyny.

3actocyBaHHs 3pa3ka pimenHs €Bpo-
nericbkoro Cyny 3 1paB JIIOAWHU Y TPAKTUIL
YKPaiHCbKUX CYiB HMiATPUMYETHCSA HE3HAYHOIO
KIJIBKICTIO Cy/iB, OiTBITICTD CYIULiB iATPUMYE
MiAXiJl 3 BUAIJIEHHAIM YAaCTUH PillleHHS, NIPSIMO
Busnavennx KAC Ykpainu. 3 orisamy Ha oue-
BUIHUN NPOrPECUBHUU PyX y OiK iMIuieMeH-
Talii €BpONeNChKUX CTAaHJIAPTIB 3AiNICHEHHS
CY/IOBOTO PO3IJISILy Ta BUPIlIeHHs MyOJidHO-
[IPaBOBUX CIIOPiB, BAPTO HAr0JOCUTHU HA OB~
HOCTI IiJIFOTOBKM Ta MONIMPEHHS BiJIIOBiIHUX
METO/INYHUX PEKOMEH/AIiH 3 JOTpUMaHHS
BUMOT Takoro opopMJIeHHS, 1110, Ge33aIiepeuHo,
crpustuMe 3a0€e3IeYEHHI0 TIPUHIUITY €IHOCTI
CyZIOBOi ITPAKTUKHU.
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B cmamwe asmopom uccredyemes cywpocmn, 6uobl u NPUSHAKU cYOebH020 peteHus, NPUHUMAEMOZ0 6
nopsioke AOMUHUCTIPATMUEHO20 CYOONPOU3B00Ccmea. Buumanue asmopa cocpedomoueno na Xapaxmepucmii-
Ke Hoeell 0elicmayiouezo 3aKoHo0amenscmea 6 chepe aoMUHUCTPamusHozo cyoonpoussodcmed. Aemo-
DOM OCYUCMBAAEMCS. KAACCUPUKAUUS CYOeOHbIX pewenul, Komopbvie Mozym Obimb NPUHIMbL 6 NoPoKe
AOMUHUCTPATMUBHO20 CYOONPOU3B00CMEA. ABMOPOM 000CHOBbIBACMCS COOCMEENHOe NOHUMANUe CYOeGHOZ0
pewens, Komopoe s6ASemcs 3aKOHHbIM 1 060CHOBAHHBIM AKMOM NPABOCYOUSL, 4MO 6 Pe3yibmame nojiHozo,
06beKmueH020, 6CeCMOPONHEZ0 U GECNPUCTPACMHOZO AHANUSA 6CEX PAKMUUECKUX 0OCMOSMEIbCME aA0MU-
HUCMPAMUBHO20 0eld 6 COOMBEMCMBUL C HOPMAMU OelCmEyIouez0 3aKoHodamenbcmea onpedeisem bec-
CNopHOe Ypezynuposariie 10PpUOUUecK020 KOHQIUKMA C UenbI0 YOOBIeMEOPeHIL HAPYUEHHVIX NPAG YeL06eKd
U nYOIUUIO020 UHMEPECa, NPU YCLOGUU BCTYNAEHUS. 6 3AKOHHYIO CUTLY.

KoueBble cioBa: aJMUHUCTPATHBHO-IPABOBOM CIIOP, aAMUHMCTPATUBHBLIA HCK, MHCTUTYLHUOHHOCTD,
cyzebHoe pelene, cyneGHOe PacCMOTPEHTIE.

In the article, the author examines the nature, types and characteristics of a judicial decision, taken in
the order of administrative proceedings. The attention of the author is focused on the characteristics of the
current legislation in the field of administrative proceedings. The author carries out the classification of court
decisions that can be taken in the course of administrative proceedings. The author substantiates his own
understanding of the court decision, is a legitimate and justified act of justice that as a result of a complete,
objective, comprehensive and impartial analysis of all the actual circumstances of the administrative case in
accordance with the norms of current legislation, defining an indisputable settlement of legal conflict in order
to satisfy violated human rights and public interest, subject to entry into force.

Key words: administrative and legal dispute, administrative lawsuit, institutionality, judicial decision,
judicial review.
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Kocmanmun byeaiiuyx,
Kano. 10pud. Hayxk, douenm,

3a6idysau naykoeo-00cionoi rabopamopii 3 npobaem npomudii 3A0UUHHOCI
Xapxiscvko20 Hayionanwuozo yHisepcumemy HYmMpiwHix cnpas

THOOPMAIIIHE 3ABE3IIEUEHHS
MYBJIYHOTO AZIMIHICTPYBAHHS
B OPTAHAX HAIIIOHAJIBHOI ITOJIIIIII

Y cmammi asmopom npoananizosanuii smicm xamezopiii <ingopmayins, <ingopmauitine sabesneven-
s>, CHOpMYILOsani ix susnauenns, suditeni ocodiueocmi ma euou. Jlocnioxcena cymmicmo ingopmayiino-
20 3abesneuenns nybaiunozo adminicmpysanns 6 opeanax Hauionanwnoi noxiuii, susnaueno ii memy, 3aedamn-
s, 6uou ma nanpsimu. Oxpemy yeazy npudineno 00CaioAceHHIO iHGOPMAUTIHUX npoyecis, wo 6i00ysarmvcs
nid uac pobomu 3 ingopmayicio, wo nepedysac 6 obizy ¢ cucmemi Hauionanonoi noriuii Yxpainu.

Kiouosi ciosa: indopmariist, saGesnedenns, indopmariiine 3abesnedenns, myouiune agMiHicTpyBaHHs,

Hauionasipua nosiis.

IMocranoska npo6aemu. Crparerisi po3Bu-
TKy opradiB cuctemu MiHicTepcTBa BHYTPilll-
HiX crpaB Ha nepiox mo 2020 poxy mpumainse
0cobJIUBY yBary NUTaHHAM iHpopMarusaii
YIIPaBJIiHCBKUX IPOLECIB Ta YAOCKOHAJIEHHS
indopmariiiinoro 3abe3neyeHHst TPaBOOXOPOH-
HOl mistibHOCTI. 30Kpema, kKepiBuuirrBo MBC
Ykpainu BizzHauae BifcyTHiCTb eDEKTUBHOTO
aMiHICTpYBaHHS Ta YOpaBIiHHS iHpOpMa-
LMIHUMH CHCTEMaMH Ta pecypcaMy B OpraHax
cuctemu MBC, HenockoHasicTb BIPOBaIXKEH-
Hs B TIpodeciliny Ta yIpaBIiHChKY AiSTTBHICTD
HartionanpHoi mosiriii iHHOBAIliTHUX Ta TEXHO-
JIOTIYHUX PillleHb.

Boanouac ciin 3asHaunTH, 1m0 B IIpolieci
JOCJI/IKEHHST aBTOPOM HAyKOBOi JiTeparypu
BUSIBJICHO HeOJHAKOBe TPaKTyBaHHS TepMiHa
«irdopmartiiite 3abe3medeHHsT» Ta HOTo KJII0Y0-
BUX 03HAaK; /10 TOTO K CIIOCTEPIrac€ThCs OTOTOXK-
HEHHsI 3a3Ha4eHOro MOHATTS i3 TAKUMU KaTero-
pissmu, gk indopmarniitHo-anamiTHaHe i HaBiTH
JIOKYMEHTaJIbHe 3a0€3eUeHHSI.

Ha migcrasi n1poro MokHa 3poOUTH BUCHO-
BOK, 1110 icHye moTpeba y 3'sicyBaHHI MOHSITTSI
Ta 03HaK iH(oOpMaNiiHOro 3a6e3neYeHHs, mpo-
Be/leHHs HOTo BiIME:KYBaHHS BiJl CIIOPiTHEHUX
Kareropiii, BU3Ha4eHHs HOro MiCIl B CUCTe-
Mi myOiYyHOrO aAMiHICTPYBaHHS B OpraHax
HarnionanpHoi modriitii, 1110 facth 3Mory Hajasi
BUPOOUTH OOIPYHTOBAHI MPONO3UILii B YaCTHHI
PO3BUTKY Ta YJIOCKOHAJIeHHs iH(opMalliiiHo-
[IPaBOBUX BiJHOCHUH, AKi BUHUKAIOTh Y CUCTeMi
TIOJTITIeIChbKUX OPTaHiB Ta MiPO3IiTiB.

Amania ocrauHix myouikamiii. [ndopmariii-
He 3a6e31eYeHHs IPOIIECiB YIPaBIiHHA Ta afMi-
HICTPYBaHHS B TOMY 4YUCJi B CUCTEMIi IIpaBo-
OXOPOHHUX OPraHiB Oy IIPEAMETOM HAYKOBUX

© K. byrauyk, 2019

nocaimpkenp H.I. Acraxosoi, O.M. Bannypxu,
10.JI. Moxogoi, II.M. Cuinapenxo, B.B. Coky-
penka, C.C. lllonrenxko [1-6].

BoxgHouac cyuacHa mnepeGyjioBa cuCTEMU
Harionanproi nosinii Ykpainu, sika BigOysa-
€TBCSI B YMOBaxX iH(MOPMAIifHOTO CYCIiIbCTBA,
BUMarae€ IIepeoCMUCICHH, ONTUMi3allii Ta po3-
BUTKY i1 BHYTPIllIHiX OpraHisaiiiiHo-KOMYyHiKa-
IifTHX 3B’13KiB, iH(OpMaIifHIX MOTOKIB Ta 6a3
JlaHUX 3 METOIO AKICHOIO BUKOHAHHS ITOKJa/Le-
HUX Ha I1eil TPaBOOXOPOHHMUI OpraH 3aBjanb. [
CUTyallid 3yMOBJIIOE IIPOBEJEHHS JOJATKOBUX
HAYKOBUX JIOCJI/IPKEHb 3 MUTAaHb iHbopMaItiii-
HOTO 3abe3MeyeHHsT MisJIbHOCTI MOJIiIii B TOMY
YUCITi TOJI0 TPOIlecy OpraHisalii Ta 3zificHeH-
Ha B i cucreMi myGJiuyHOrO aiMiHiCTpyBaHHS.

Merow crarri € (GOpMyJTIOBaHHS TepMiHa
«indopmariiiiie 3abesneyeHHs 1my6IIYHOrO
agminicTpyBanHs B opranax Hamionampaoi
TOJIiMii», TPOBEIEHHA 3araJbHOTEOPETUYHO-
TO aHasi3y 10ro 03HaK, 3aB/laHb Ta CKJIJJOBUX
€JICMEHTIB.

Bukiaan ocHoBHoro marepiaty. llonsarrs
«3abesneuernst (3a6e3MeUUTH)> Y CIOBHUKO-
Biif iTepaTypi MOKHaA 3BECTH /10 TaKWX IO3M-
1iii: 1) mocrayaTy 1MOCh y TOCTATHIN KiJTBKOCTI,
3aJI0BOJIBHSITH KOTO-, IM0-HEOYIh Y SIKHXOCDH
norpebax; 2) CTBOPIOBATU HAJiliHI yMOBHU JIst
3IiiiICHEHHST YOTO-HEOY/b; rapaHTYBaTU IIOCH;
3) 3pobUTH MOKJIWUBUM, [iHCHUM, peasbHO
BUKOHYBaHuUM [7, ¢ 684; 8, c. 224; 9].

CepluieBunoio  tepmina  «indopmaitiiine
3abes1eyeHHsT» € MOHATTS iHopmaiii. Exim-
KJIOIe il Ta CIOBHUKY BU3HAYAIOTH ii SIK:

— BigoMocTi 1po sKi-Hebyab TMOii, YMIOCh
MUSITBHICTB 1 T. iH.; MOBiOMIeHHS TTpO 10CH [9].
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— JIOKyMeHTOBaHi a60 11y6JIiuHO OroJIoLIeH]
BiZIOMOCTI TIPO MO/Iii Ta SBUIIA, 1110 BiI[6yBaIOTb-
¢S B CYCHIJIbCTBI 1 iepKaBi Ta HABKOJUIITHbOMY
npupogHoMy cepemosutii [10, c. 717].

— BijoMOCTi B 6y/:[b—9{KiI71 dopwmi Ta BurISIII,
Ha OyIb-IKUX HOCISX, Y TOMY YMCJIi JIMCTyBaH-
HsI, KHWUTH, TIOMIiTKH, imocTtparii, ¢otorpadii,
roJIorpaMu, KiHo-, Bizzeodinbmu, Mikpodinbmu,
3BYKOBi 3ammcu, 6asu JaHUX KOMII'IOTEPHUX
cucTeM, TOSCHEHHS oci0O Ta Oymb-stKki  iHTIi
my0JIiYHO OTOJIONIEH]i Y OKYMEHTOBAHI Bifo-
mocri [11].

Yunnai HOPMATHBHO-TIPABOBi aKTW 3akpi-
IUIIOIOTh TaKi BU3HAYEHHs U O3HAKU iHGOpP-
Marii: 1) 6yab-ski BizomocTi Ta/abo mami, AKi
MOKYTh OyTH 30epeskeHi Ha MaTepiaJlbHUX HOCI-
sIx ab0 BioOpakeHi B €JIeKTPOHHOMY BHTJISI/.
[lokymMeHT — MarepiajbHUII HOCIi, 1110 MiCTUTD
iHopMaIiito, OCHOBHUMHY (PYHKITiSIMHU SIKOTO € 11
30epeKeHHs Ta epelaBaHHs y yaci Ta IpocTopi
[12; 13]; BimomocTi, momani y BUTJISA/ CUTHATIB,
3HAKiB, 3ByKiB, pyXOMHUX ab0 HEPYXOMHUX 300pa-
JKeHb 9u B iHmmii crioci6 [14]. Orike, Ha migcra-
Bl BUIIE3a3HAYCHOIO MOJKJIUBO BUMIIUTU TaKi
O3HaKW iHpopMaIrii:

— 1e Oyab-siki mani abo BigoMocTi, sKi
MOXKYTh 30€epiraTuicss Ha MaTepiaJbHUX HOCIsAX
ab0 B €JIEKTPOHHOMY BUTJISIII;

— 1e gaHi abo BiZIOMOCTI, 10 MOXYTH OyTH
npejcTaBieHi B pisHUX DI3UYHUX 4K €JIeKTPO-
HHUX (popMax (JIOKYMEHTH, KHUTH, TOMIiTKH, i7110-
crpaittii, ¢potorpadii, rosorpamu, Bigeodiibmu,
3BYKOBI 3amucu, Tpadiku, giarpamu 6a3u JaHuX
KOMIT'IOTEPHUX CHCTEM, YCHi BHCJOBH TOIIO);

— g pisHuX TuniB iHdopmaiii BCTaHOB-
JIEHUU BiINOBifHUI piBeHb AOCTYITy. ¥ I[bOMY
BUIIaZIKy 3a3HaveHi AaHi abo BiIOMOCTI, MOXKYThb
Gyt IyOJIiYHO OrOJIONIeH] Ta JOCTYIHI st
MIUPOKOTO 3arany abo JOCTYIHI B PAMKaX OKpe-
MOTO IIPABOBOTO PEXKUMY.

OT:Ke, MOJKHA TIPUIYCTHUTH, IO B 3aTaJIbHO-
My BUTJIsIAI iHopMaItiiiHe 3ab6e3redeHHsT sIBIIsIE
€06010 3a/10BOJIEHHST TOTPe0 Y EBHUX BiZloMOC-
Ts1x 460 naHuX OyIb-KOro Xapakrepy uu ¢Ghop-
MU BUPa’KeHHs.

OxpiM TepMiHOJIOTIYHOTO TiIXOTy, BBasKA€E-
MO JIOIITbHUM TaKOK IIPOaHasli3yBaTH HayKOBI
3000y TKHY i3 3a3HAYEHOTO [TUTAHHSI, SIKi MiCTSATh-
cs 'y cHelianbHii JiTepaTypi.

Y 3zarasbHiii Teopii ynpasiinnsa iHdopMma-
1iliHe 3a6e3MeyeHHsT PO3yMilOTh SIK Ais/IbHICTD,
1[0 OPraHi30BY€ETHCS B PAMKax yIIPaBJIiHHA, KA
CRPAMOBAHA HA NPOEKMYBAHHS, QYHKUIOHYBaH-
HSL MA 800CKOHANEHHSL THOOPMAUTIHUX cucmeM
(KypcuB — aBT.), 1110 3a0€311e4yI0Th epeKTUBHE
BUpIiNIeH s 3aB/anb ynpasiinns [15, ¢. 21].

3 mo3uliii MeHeKMeHTY iHdopMaliiine
3abe3rnevenHs — Ie CyKynuicmos npovecie 36opy,
06pobxu, 3bepizanns, ananizy ma eudaui ingop-
Mmauii (KypcuB — aBT.), HeoOXiZHOI 1151 3a0es1ie-
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YEHH: YINPaBJHCHKOI JiAJIBHOCTI Ta TEXHOJO-
riyaux mporecis [1].

Y cucremi [nepxaBHOrO YHpPaBJiHHSA —
e cykynuicmv 3axo0ié OpraHiB JAepiKaBHO-
ro yIpaBJIiHHA BCiX piBHIB Ta BCeOIUHMX Jiii
cy6’eKTiB iH(MOpMAaIiitHOI MisITbHOCTI 3 Memoio
cmeopenns (popmysanus), esuxopucmamuns i
saxucmy 6 ingopmauitinomy npocmopi oepicasu
Heobxionux ingopmauitinux pecypcie (Kypcus —
aBT.) Ta iX CBO€YACHe HaJaHHS IS peastisariil
(yHKITiil yIIpaBIiHHS OPraHiB IePyKaBHOI BJIAIN
[4, c. 50].

Axmo posrisgmaté AiSTBHICTE TOCIIOAAP-
CBKOT'O CEKTOPY, TO MOKHA 3HATU YMKH, 3TiJ-
HO 3 AKUMU Ue cykynuicmo 0itl 3 nadanns neod-
Xi0n07 Onst ynpaesrincokoi disivrnocmi ingopmauii
(KypcHMB — aBT.) B 3a3Ha4yeHe Miclle Ha OCHOBIi
IIEBHUX MPOLEeAYP i3 3aJaHOI0 INEePioJUYHICTIO
[16,c.9].

Bopnouac mocaignuku T.M. Crokopoca,
B.M. IIpuiimak ta C.M. IleTrpenko posrisima-
10Th iH(popMalliliHe 3a0e3I€UeHHS IK CUCTEMY
OJlepJKaHHsI, OIiHKM, 306epiraHHsi Ta mepepo-
GJIEHHSI TAHUX, CMEOPEHY 3 MEMOI0 BUPOONEHHS
YNPABAIHCOKUX Pilensb Y MOMY YUCHL 8 NPOUec
sditicnenns npasooxoponnoi Odisrvrocmi (Kyp-
cuB — aBT.). [Hdopmaniiine 3abeseyeHHs Hay-
KOBIIi PO3IJISLIAIOTH i sIK mpoliec 3abe3IeueHHs
ingopmariieio, i Ik cykymHicTb iHMOpMAIITHUX
pecypciB, 3acobiB, METOIB i TeXHOMOTIH, sKi
CIPUSIOTh e(DEKTUBHUM KOMYHIKAIIisIM Y CUCTe-
Mmi yrpasainus [17, c¢. 299; 18, c. 20; 19, c. 168].

VY my6atikattisix 3 mUTaHb OpraHisaiii ympas-
JIIHHS B TIPAaBOOXOPOHHUX OpraHax iHdopma-
1iiiHe 3abe3neyeHHs PO3YMIETHCS SIK:

— opraHiyHa €IHIiCTb POGOTH 100 BU3HA-
yeHHs 3Micty, obcsriB, skocti  iHbopMarii,
HeOoOXiZHOI I 3AICHEHHS yIpaBJiHHS, a
TaKOXK 3ax00i6 w000 Pauionarvioi opeanizauii
npouecie  36upanns, CUCEMAMu3auii, HaxKo-
nuuenns ma o6pobxu uici ingopmauii (Kyp-
CUB — aBT.) IJAXOM 3aCTOCYBAaHHS pi3HOMA-
HITHUX, METO/iB, METOJUK i TEXHIUHUX 3aC00iB
[3,c. 271].

— KOMILIEKC OpraHisaliiiHux, IpaBoOBUX,
TeXHIYHUX i TEXHOJIOTIUHUX 3ax00i8, 3acobie ma
Memodis, Kompi 3abe3neuyoms y npoueci ynpas-
MK § QYHKUionyeanms cucmemu ingopmauii-
ni 36’a3Ku ii enemenmie — cyb’'ekmie i 00’exmie
(KypcMB — aBT.) HIJIAXOM OINTHUMAaJIbHOI Opra-
Hizarii indopManiiHux MacuBiB 6a3 maHWX i
3uaub [20, c¢. 531].

— Oisuonicmo  cy6'eKmie yYnpasuinmus, o
CIPAMOBAHA HA HAOAHHSL CAYHCOAM ma ni0po3-
dinam opeanie emympiwmnix cnpas eidomocmei
(KypcuB — aBT.), HEOOXIHUX IM IS 3/iHCHEH-
HS TIOKJIQJICHUX Ha HUX 3aBjanb i GyHkuiil ta
3a0BOJIbHSAE BiANOBinHI BUMor [21, c. 124].

Orxe, 3aCHOBYIOYMCh Ha HaBEJAEHUX I103U-
iAX JOCJIIAHUKIB, AKI HIPEACTaBJAIOTb Pi3Hi
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rajysi HayKu, MOKeMO BUIIJINTU TaKi MMiAXOAU
JI0 BU3HAUEHHS 3MicTy TepMiHa «iHdopMmariiiine
3a0e3IeYeHHs»:

— misimpHiCTh (CYKYNHICTH 3aXO[iB, iil)
II0/I0 OpraHizalii mpoiecis 36upaHHs, cucTeMa-
TU3allii, HaKoIM4YeHHs Ta 060poOKH iHdopMalrii;

— JisIBHICTH YIOBHOBaXKeHHX CyO'€KTiB
o0 HagaHHd indopmarii, HeoOXigHOi s
BUKOHAHHS [OCTABJIEHUX 3aBlHaHb abo Ipu-
WHSTTS YIIPaBIiHCHKUX PillleHb;

— JiAnbHicTb (CYKYIHICTb 3aXofiB, nill),
cupsaMoBaHa Ha (GopMyBaHHS iH(oOpMaIiiiHIX
cucteM Ta iHGoOpMaIiiHUX 3B’SI3KiB MiX ese-
MEHTAMM CUCTEMHU YIIPaBJiHH;

— CyKynmHicTh iH(OpMAaIiliHUX pecypciB
(manux), gxi sabesneuyiorh edekTuBHe (QYHK-
LiIOHYBAaHHSA COLIQIbHOL CUCTEMU.

Ha mincraBi BullleBUKIafeHOTO MOKHA
3pobUTH BHCHOBOK, 110 iH(opMariiine 3a6e3-
nevyeHHst myGJIiuyHOro aJMiHiCTPYBAHHS B Opra-
Hax HarionanapHoi modtitiii f01[iIbHO pO3yMiTH
B IBOX aCIleKTax:

— K CYKyIHIiCTb JAaHuX (BijoMocTeii),
BUpaXKeHUX y Oyab-aKiii (opmi (eneKkTpoHHiit
YU OKYMEHTANbHI ), IO MiCTSThCS HA MaTepi-
aJbHUX Ta €JEKTPOHHUX HOCIAX (Y TOMY uucsi
y KOMITtoTepHHUX 6a3ax janux) abo BUPaKeHi B
nyGorivHiil Gopmi, ski HeOOXiAHI 11 3araabHOT
opramizanii Ta 3ificHenHs1 Tporecy Iy0OJid-
HOTO asMiHicTpyBanHs B opranax Harionasns-
HOI MOJIILii, a TaKoK PO3POOKHU, IPUHHATTS Ta
BUKOHAHHSA yIIPAB/IiHCHKUX PilllcHb;

— 4K Ipolec [isIbHOCTI yIOBHOBaXKEHUX
oci6 (miaposaiiiB), 0B’ A3aHMI i3 OpraHisaiicio
Ta 3AIHCHEHHSAM MONIYyKY, 300py, HAKOIMYEH-
HsIM, 36epiraHHsiM, 06pOOKOI0, BUKOPUCTAHHIM
Ta 3axucToM iHdopmariii B cuctemi Harionasns-
HOI TIOJIiILii, SIKa € OCHOBOIO 3/1iliCHEeHHS Ty 0JTiy-
HOTO a/IMiHiCTPYBaHHSI, & TAKOK PO3POOKH, TIPH-
WHATTS Ta BUKOHAHHS YIPaBIiHCHKUX PillleHb
B cucteMi HanionanpHoi nosingii.

Orxe, misamu indopmariiinoro 3abesre-
YeHHsI MyOJIIYHOTr0 a/IMiHICTPYBAHHSI B OpraHax
HarionanpHoi nostinii Ykpainu ¢ BusHaunTH:

— V3TOMUKEHHs [iit Cy0’€KTiB 3AilicHeHHs
Hy6]1i‘{HOT‘O a[MiHiCTpyBaHH;

— CIPUSIHHS TNPUHHATTIO e(EeKTUBHUX
YIIPaBIiHCHKUX PillleHb, CIIPSIMOBAHUX Ha OITU-
Mi3alifo Ta po3BUTOK cucteMn HartioHaabHOT
nostinii Yxpainuy;

— cTBOpeHHs iHdopMaliitHUX cucTeM, CIpsi-
MOBaHUX 3a BHYTpIllHE 3a0e3nedeHts my6Jiiu-
HOrO aAMiHiCTpYyBaHH:A Ta B3a€MO/IIO i3 30BHIilII-
HIM cepenoBUIEM Ta ioro iHdopmamiitHum
TIpocTOpOM (crucTeMamm ).

¥ cBoio uepry, 3aBranHAMM iH(opmMaliitHo-
ro 3abe3redeHHs1 yOIiqHOTO aIMiHiCTPYBAHHS
B opranax HarmionasbHOI modtinii YKpainu €:

— 3abes3reyeHHs NpoLecy aAMiHiCTPyBaHHs
SIKICHOIO, /TOCTOBipHOIO, OIEPaTUBHOIO iHGOP-

Malgifo, WOro cucTeMaTHIHA
MiITPUMKA;

— IATPUMKA Ta PO3BUTOK BHYTPILIHIX
iHdopMaIiiTHIX 3B’SI3KiB MixK eJIeMEHTaMU CHC-
TeMU aJIMiHiCTPyBaHHSI;

— ympaBJliHHS iHGOPMAIilHUMU TTOTOKAMU
B cucteMi HamionampHoi mositii, ix yaockoHa-
JIeHHS Ta ONTUMi3allis;

— 3abesnedeHsst iHGOPMAIIHHOTO BILUIMBY
Ha TIPOoIieC aJIMiHiCTPYBAHHA 3371 TOCATHEHHS
CTpaTEeTiYHUX Ta ONePATUBHUX IIiJIEH;

— 3alesleyeH sl J[BOCTOPOHHBOTO 3B'SI3KY
Mixk cy0’ektaMu Ta 06’€KTaMU a/MiHiCTpyBaH-
H$1, CTBOPEHHS [IiEBOTO MEXaHi3My 30BHIIlIHbOTO
BILIMBY Ha [TPOIeCU BUPOOJIEHHST, yXBAJICHHSI Ta
BUKOHAHHSA YIPaBJiHCbKUX PillleHb B CUCTEMi
HairionanpHoi mosmiii;

— peaJiizallisl NPUHIMILY IIPO30POCTi aAMi-
HiCTPyBaHH, HaJlaHHA 3alliKaBJIEeHUM OpPTaHaM,
ocobaM Ta IHCTUTYTaM TIPOMAJSTHCHKOIO CYyC-
MisbCTBa iH(pOpMaIlii PO AOCATHYTI pe3yJibTa-
TH aZMiHiCTpyBaHHs, HasABHI pobIeMH Ta LI~
XU iX BUPillIeHHS.

Pobota 3 indopmaliieio TpaauiiiiHo cKIaia-
€TbCA 3 11JI01 CYKYITHOCTI BiJIIIOBiIHUX 1il (3aX0-
NiB), sIKi OTpUMaJIN HA3BY «iH(OpMaIliiti mpoiie-
cH». 3Ti/IHO 3 BUSHAYEHHSM I1i [TPOIIECH SBJISAIOThH
co60I0 TIOCTTIIOBHY 3MiHY CTaHy Ta ysIBJIEHHsI
npo iundopmariiio B pe3yJbTati Aiil, SKi 3 HeEIO
MokHa BuKoHyBaTH. Ilim wac indopmariiitnoro
IIpOIleCy JlaHi MepeTBOPIOIOTLCA 3 OHOTO BUAY
Ha {HIUI 32 IOMIOMOTOI0 MEBHUX MeTomiB [22].

OTixe, OCHOBHUMHU iH(MOPMAIiHHUMU TIPO-
necamu, siki BigOyBatoTbes i yac iHdopma-
iiiHoro 3abesrnevyeHHs IyOJIIYHOrO aaMiHi-
cTpyBaHHg B opraHax HarionanpHoi mouriiii,
BUCTYIAIOTh: MONIYK Ta 30ip, HAKONUYEHHS Ta
36epiranHst, 06poOKa, BUKOPUCTAHHS Ta 3aXKCT.

BuxopncroByioun BinmoBiaHi HayKoBi 3710-
Oytiu [22-24; 5, c¢. 213-217], npoanasizyemo
CYTHiCTb 3a3HaUYe€HUX iHPOPMAIIHHUX MTPOIIECiB.

1. IMomryk Ta 36ip iHdopMalii € nepBuH-
HUM IIPOLIECOM, SAKUI IOJIArae y 3aCTOCyBaHHi
pisHOMaHITHUX METO/IB /A BUABJICHHA JaHUX
(BimomocTeit), MO MiCTATHCS Yy HABKOJIHUIITHBO-
My CEpe/IOBHII, €eJEeKTPOHHUX (azax AaHUX
pisHoro Xapakrepy, apxiBax, 6i6sioTekax ToIo.
[1ig gac momryky 3aa10ThCs BiAMIOBiIHI Tapame-
TpU HeoOXiZHUX BiOMOCTEN Ta 3MiHCHIOETHCS
MOPiBHSHHS OTPUMAHMX JAaHUX 3 HasBHUMU
norpebamu (mapamerpamu).

Jlo OCHOBHUX METOAIiB MOIIYyKYy Ta 3060py
JAHUX HaJleKaTb: 3alUTH 710 iHdopMalliiiHo-
MOIIYKOBUX cHCTeM Mepeski InTeprer abo BHY-
TpimHix cucteM HarionanbpHOi ToJIiLii; cmo-
CTepeKeHHs, I0CJIi/I1; IPOBeIeHHs OIINTYBaHb,
aHKeTyBaHb, €KCIIEPUMEHTIB;  OCJIJIKCHHS
JOKyMeHTIB y 06ibsioTekax, apXiBax; YyMTaHHS
HAYKOBOi, /I0Bi/IKOBOI JIiTEpaTypH, Ieperisaj
Bi/leo, IPOCIyXOBYBAHHS ay/lio KOHTEHTY.

indopmariiina
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2. HakonuyenHs indopmailii Ta 36epiranHsi.
Orpumana ingopmariist, mo Bianosizae 3ama-
HUM [apaMeTpaM, HaKOIUYYETbCsl Ta 36epira-
€ThCS Y BIIOBIIHUX €IEKTPOHHUX Ga3ax JaHUX
ab0 JIOKyMEeHTa/lbHUX apxiBax Ta 0ibsioTexax.
Cutiji 3a3Ha4UTH, 10 HAKOTIMYEHHs iHpopMartii
CYTIPOBOJIXKYEThLCS TIpoIlecoM ii copTyBaHHS Ta
PO3MOALLY 3riiHO i3 il OCHOBHUMU O3HAKaMu Ta
rnapamMeTpamu.

3. O6pobka indopmalii sBisge o600 Npo-
11eC, KOJIM BOHA MOJKe [IePETBOPIOBATUCA 3 OTHO-
ro BUAy Ha iHmmwmii. I3 o6pobkoro imdopmarrii
TIOB’SI3aHNH aHAJITUYHUI TPOIec, BHACHTIIOK
SIKOTO, HANpukJaj, iHdopMmaiis i3 IT0KyMeH-
TaJbHOTO BHU/Y IEPeTBOPIOETHCS Ha €JeKTPO-
HHU, SKicHa — Ha KibKicHy i HaBmaku. I[1ix yac
06pobKu iHopMallii BoHa Moxke GyTH 3rpyIo-
BaHa Ta ysarajJbHeHa 3a IlapaMeTpaMH, IO IIiJ
Yac IepBiCHOTO MOIIYKY He 3aCTOCOBYBAJINCH.

4. Tlepemaua indopmartii 31iliCHIOETbCS TS~
XOM ii TIepeMillieHHs Misk cy6’€KTOM Ta 06’ €KTOM
anMinicTpyBaHHa abo Mik ioro cy6’exTamm
3 METOI0 TO/IATTBIIIOr0 BUKopucTanHs. Ilepenaua
MO3Ke 3/IilICHIOBAaTUCS YCHO, IIUCbMOBO, 32 JI0II0-
MOT0I0 KaHaJiB eJIEKTPOHHOTO 3B’S3KY TOIIIO.

5. Bukopucramus indopmartii 31iliCHIOETD-
cs IIJISAXOM 1i 3aCTOCYBaHHSI Ha BCiX CTalisiX
nyGIiYHOrO0 aiMiHICTPYyBaHHs Ta 3iHCHEHHS
myOIiYHOTO A/IMiHICTPYBAHHsI Ta CTAisIX MPO-
1ecy po3poOKM Ta YXBaJIEHHS yNPABJIiHCHKUX
pillleHb.

6. 3axucr indopmariii B npoieci mybaivHO-
ro aJMiHiCTpyBaHHA CYIIPOBOIJKYE yCi BUIIe-
3a3HaveHi iHdopMaIiliHi mporecy i Mossarae y
BCTAHOBJICHHI BiAIOBIIHUX OOMEKEHDb Ha BUM-
HEHHsI il 1010 NEBHUX MAcHUBIB JaHUX abo
BiJIOMOCTEI.

Y KoHTeKCTi 1ociKe s cyTHOCTI iHbOop-
MalliiHoro 3abesnedeHHst 1My6JIiYHOrO aaMiHi-
CTPYBaHHS BBA)KAEMO 32 JIOLIJbHE HArOJOCUTH
Ha Horo BizMeskyBaHHI BiJl CIIOpiZIHEHMX KaTe-
TOpill, IO YacTO TPATISIIOTHCS Y CIelliaTbHil
JiTeparypi Ta OTOTOKHIOIOTHCS 3 HUM, a came:
inbopMmalliiiHo-aHamiTHUHe 3a0e3leYeHHsT Ta
IOKYMeHTaJIbHe 3a0e3IeYeHHsT

Ak 3azmauae 10.JI. MoxoBa, Tepmin «iHdop-
MaliiHo-aHaTiTHYHe 3a6e3MneYeHHsaA» YTBOPIO-
I0Tb /IBAa B3AEMOIIOB’SI3aHi €JIEMEHTH, a CaMe:
iHpopMaIiitHnii piBeHb — MisSTbHICTD CIeIialb-
HO TiArotoBsieHuX (axiBiliB, 3alHATUX TIOIIY-
KOM, Bit6opoM, 06po6KOI0, HAKOTTHYEHHSIM, y3a-
rajibHeHHsIM i 30epeskeHHaM iHbopManiitHux
OJIMHUI[b; aHAJITUYHUHI PiBEHb — BUPOOHUIITBO
crierialbHO TiAroTOBIeHMMY (PaxXiBISIMU Ha
mifcTaBl HagBHUX iH(MOPMAIiNHUX OXWHUID i
CKJIQJJHUX PO3YMOBHUX IIPOIECiB HOBOTO 3HAHHS
11010 sIBUIIIa 260 MO i1, 110 BUBYA€EThCst [ 25, €. 76].

Otxe, B6agaeThes, mo indopmaniino-ana-
JliTuuHe 3a0e3leYeHH s TIOB’SI3aH0 HACAMIIEPE/]
3i CTBOpEHHSM CIIeIiaTbHUX iH(MOPMAIiHIX
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MPOAYKTIB (AaHATITUIHNX JOKYMEHTIB, TOBi/IOK,
3aITMCOK TOI0) HAa OCHOBiI OTpuMaHoi Ta y3a-
rasibHenoi indopmariii i € opraniyHoo yacTu-
HOIO iH(bOopMaIiiHoro 3a6e3mneqeHHs.

¥ cBo1o 4yepry, BiJIIIOBiZIHO /10 YNHHOTO 3aK0-
HOJIABCTBA, JIOKYMEHT — MaTepiajibHUii HOCIH, 1110
MictuTh iHbOpMaILio, oCHOBHUMHU (YHKILSIMU
SIKOTO € ii 36epesKeHHs Ta NepefaBaHHa y Jaci
ta mpoctopi [12]. Otxe Ha BigMiny Bin iHdoOp-
MartiiiHoro 3abesneuentst, sike (opmye iHdop-
Marliiini 3B’s13ku Ta omrtumisdye indopmartiiini
MOTOKH, JIOKyMEHTAJIbHE 3a0e3MeueHHs] Ma€ Ha
MeTi (OpMyBaHHSI CHCTEMH 00iry JIOKYMEHTIB
SIK HOCIiB 1meBHUX Aanux (BiZloMOCTeil) i, y cBOIO
4yepry, TAaKOK MOXKe BUCTYIATH OpraHisaliiiiHuM
CRJIAZIHUKOM iH(DOopMaItiiiHoro 3abe3nedeHHsl.

Sxuo posraggatu  indgopmartiiiine 3a6es-
meyeHHsT MyOJIiYHOTO  aAMIiHICTPYBaHHS — SIK
CYKyTHICTh MaHUX (BimomocTeil), TO 3ajex-
HO Bit chepu TpUMaHHS Ta PO3NOBCIOKEHHS
TaKoi indopmaitii BOHO MOsKe Gy TH IBOX BUJIIB:

— BHyTpimHe iHdopMailiiine 3abesneyeH-
HS — 1€ CYKYIHiCTh (a3 JaHuX, 110 CKJIAIAITh
indopmariitini cucremn HarionanpHoi mosmiiii,
BifloMocTi 3 sKuX mepeGyBalTh y <«BiIOMYO-
My 00iry» 6e3 PO3IOBCIOJKEHHSI y 30BHIllIHE
cepesloBHIIE, 110 € OCHOBOIO 3/iliCHEHHS TIPO-
1ecy aAMiHiCTpyBaHHs, a TAKOK HA/IaHH: Hace-
JIEHHIO TTOJTiIIeICbKUX IIOCIIYT;

— 30BHIIIHE iH(popMartliitie 3abe3medeHHs —
11¢ CYKYIIHIiCTb 30BHIIIHIX BXiIHUX Ta BUXiJHUX
naHux (BioMocTeil), fAKi BUKOPHUCTOBYIOTHCS
HanionaspHoio mnodiniero 3 MeTolo 371ilicHeHHs
poitecy my6JIiYHOTO aAMIHICTPYBAHHST, & TAKOK
3 MeTOI0 CTBOPEHHsl yMOB /ISl IIO3UTHUBHOIO
CIIPUMHSATTS TPOMAZIChKicTIO AisimpHOCTi Harri-
OHAJBHOI TOJiIii, CcTBOpeHHs e(dEKTUBHOTO
MeXaHi3My 3BOPOTHOTO 3B’SI3Ky MiXK TOJIIEI0
Ta CyCIIiIbCTBOM.

SAxmo sBepmyTuca 0 IIpoliecyasbHO-
ro morjsiny Ha indopmariiine 3abe3redeHHs
ny6JIiyHOrO aAMiHicTpyBaHHs B opranax Hairi-
OHaJIbHOI ToJIiITiT Ta indopmartiiiai mporecw, Mo
BinmOyBaroThCs i Yyac poboTH 3 iHdopmalieo,
TO HHoro HampsiMamMu (260 CKITAJIOBUMHE eJIeMEH-
TaMM ) MOKHA BUBHAYUTH TaKi:

1) Mouitopunr, nos’si3anuii i3 porecamu
nolyKy, 360py, HakonuueHHs indopmarii. Bin
sIBJIsSIE COBOIO TIPOIIEC CHCTEMATHYHOTO CIIOCTe-
PEeKeHHsS Ta OTPUMaHHSA JaHuX (Bizomocreil)
3 MeTOI0 BUBYEHHS (DYHKI[IOHYBAHHS CUCTEMNU
HarionanpHoi mosinii, BUSIBIeHHS HeAOiKiB
Ta MEPCHeKTUBHUX HAINpPsIMiB po3BUTKY. [laHi,
OTpUMaHi B pe3yJbTaTi MOHITOPUHTY, MOXYTb
BUCTYIIaTU OCHOBOIO Ta II€PELyMOBOIO IIPU-
WHATTS YIIPABIiHCHKUX PillleHb.

2) Amasitrana poboTa, T Yac SKOi 3mii-
CHIOETBCSI 00poOKa iHdopMmalii, Ha migcTasi
SIKOi BiZOYBAE€ThCSI CTBOPEHHST HOBOTO iH(MOP-
MaliifHOTO TIPOAYKTY: aHaJITUYHOI 3aIMCKH,
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NOBifKM, momoBimi. AHamiTiaHa poborta 3a6es-
neuye OOIPYHTOBaHICTH TIPUUHATTS  yIIPaB-
JIIHCBKUX PillleHb, /[03BOJISIE OIIHUTU 3B’S30K
JlaHUX, BU3HAYaTH TEH/eHIlii Ta HaIpsaMu yJ0-
CKOHAJICHHA TIPOIleCy aAMiHiCTPyBaHHS.

3) Indopmaniiino-oprauizamniiine 3a6es-
nedenns. Opranisamiiiuii ckJIagHUK iHgop-
MalliifiHoro 3aGe3lleueHHs HacamIepes Haje-
JKUTh JI0 TIPOIleCy BUKOpHCTaHHs ingopmariii
Ui BUPOOJIEHHSI i IPUIHSTTS YIIPABIiHCHKUX
piliens, a TaKOXK X IMOAAJIBIIOrO JOBEACHHS 10
BUKOHABIIiB, 3/1ilICHEHHS KOHTPOJIO Ta OI[iHKU
OTPUMAHUX Pe3ysabTaTiB. TakuM YnHOM, MOX-
HA CKa3aTH, 10 JAOKyMEHTaJIbHe 3a0e3I1eueHHs
my6JivHOrO aaMiHicTpyBaHHs B opranax Harrio-
HaJIbHOI TOTiIi{ TOB’sI3aHO caMe 3 OpraHisartiii-
HUM eJIEMEHTOM iH(popMaliiiHOro 3abe3reyeH-
H, OCKIJIBKM caMe 32 JO0IIOMOIOI0 JIOKYMEHTiB
BizGyBaeThbest dikcaitis iHbopMmaiii, ii qoBeneH-
H$1 Ta KOHTPOJIb 32 IX BUKOHAHHSIM.

4) BBaxkaeMo, 10 BAXJIMBUMU CKJIA[HUKA-
MU OpraHizalfiiiHoro Hanpsamy iHdopmariitHoro
3a0e311eueHHs TAKOK € iHhopMalliiiHa miaTpum-
ka pobotn 3 Kazpamu HarioHaabHOi moJriiii.
Bona nosnsirae y BAKUTTI 3aX0/1iB 111010 HA/JTAaHHS
ocoboBoMy ckaxy iHbopMailii, ska HeoOXinHa
oMy /i1 BUKOHAHHS IOKJAJCHUX 3aB/aHb,
KPiM TOT0, 3a3Ha4NMO 0COGJIHMBY POJIb iHdopMma-
HiliHOrO 3a0e31eYeHHsT TIPOXOKEHHST CIIyKOU
B Harionanpniit mooiiii, 30kpemMa, B KOHTEKCTi
moOYZI0BU TPO30PHX YIIPABIIHCHKHUX TIPOIECIB
moxo 7000py, MepeMillleHHsI Ta TPOCYBAHHSI
0c060BOrO CKIIALY, 3abe31eUeHHs HI0T0 CoIiasb-
HOTO Ta ITPaBOBOTO 3aXMCTY.

5) 3axuct indopmariii. 3a CBOEO CyTHICTIO
HaIpsIM 3aXMCTy XapaKTePU3YETLCS CYKyIHic-
TIO TIPABOBUX, OPTaHi3aIlilHUX Ta TEXHIYHUX
3aX0j1iB, CIIPIMOBAaHMX Ha 30epeKeHHs IiJric-
Hocti indopmartiii, HefoMyTIEHHS 1 HECAHKITIO-
HOBAHOI'O BUTOKY, BCTAHOBJICHHS IICBHUX PiBHiB
Ta BU/IB I0CcTyIy 70 iH(opMallii, o yTBOpIO-
€ThCs B Ipolieci myOIigvHOro aAMiHiCTPYBaHHSL.

BucHoBKH

OTske, BUINEBUKJIAAEHI IT03UI[ii CTOCOBHO
3micTy iHdopmaniiiHoro 3abesnedenHs myoiy-
HOTO ajMiHicTpyBaHHd B opranax Harionamnn-
HOI Toinii /103BOJISAIOT HaM cOPMYJTIOBATH
TIeBHI y3arajJbHeHHs Ta BUCHOBKHU.

1. OcHoBHMMU oO3HaKam¥ iHMOpMAIlii, sK
HayKoBOi Karteropii BHWCTymaioTh Taki: 1) 1e
Oyab-sKi mani abo BiIOMOCTI, sIKi MOXKYTb 36epi-
raTUCsl Ha MaTepiaJibHUX HOCisX ab0 B €JIEeKTPO-
HHOMY BUIJIAA; 2) maHi (BizoMocTi) mpencras-
JISIOTHCS B Pi3HUX (Di3UYHUX UM €JeKTPOHHUX
dopmax; 3) ana pizaux THNIB iHdopMmarrii BcTa-
HOBJIEHWH BiMOBiAHNIT PiBEeHD AOCTYTIY.

2. Indopmariiine 3abesneveHHs mybivHO-
ro anMmiHicTpyBaHHs B opranax Hariomambpraol
TIOJTiN{ AOIITbHO PO3YMITH B IBOX aCIeKTax:

— K CYKyHNHiCTb JaHMX (Bimomocrteit),
BUpaXKeHUX y Oyab-AKiii ¢hopmi (esexTpoHHii
YU JIOKYMEHTAJIbHII ), IO MiCTSIThCS HA MaTepi-
AJPHUX Ta eJeKTPOHHUX HOCISIX (B TOMY YMCTi
y KOMITI0TepHUX Oazax gaHux) abo BUpPaKeHi
B nmy6uivHiil hopwmi, ki HeoOXiaHi Ay 3arajb-
HOI oprasisariii Ta 37ificCHeHHS ITpo1ecy Hy6JIi‘{-
HOTO aaMiHicTpyBaHHs1 B opraHax HartioHanb-
HOI TOJIIii, a TaKoK PO3POOKH, TPUHHSTTS
Ta BUKOHAHH YIIPABJIiHCbKUX PilllcHb;

— SK IIpollec AiSVIbHOCTI YIOBHOBA’KEHUX
oci6 (1izpo3ainis), NOB'I3aHMii 3 OpraHisaiicio
Ta 3MIACHEHHSAM TIONIyKY, 300py, HaKOIMYEH-
HsIM, 30epiraHHsaM, 06poOKOI0, BUKOPUCTAHHSM,
Ta 3axucToM iHdopmariii B cuctemi Hartionasnnb-
HOI moJIiILil, IKa € OCHOBOIO 3/[ilICHEHHST ny6niq—
HOTO aZIMiHICTPYBaHHS, a TAKOK PO3POOKH, TIPH-
HHATTSA Ta BUKOHAHHS YNPABIiHCBKUX PillleHb
B cucteMi HartionaapHoi mostitrii.

3. [inamu indbopmaiiiiHoro 3abesinedeHHs
ny6JiYHOrO afMiHicTpyBaHHs B opranax Haui-
OHaJIbHOI MOl YKpaiHu ciig BU3HAUUTHU:
Y3roKeHHs Aill cCy6’eKTiB 3aiicHenHs my6Jriy-
HOTO a/IMiHiCTPYBaHH; CHPUSAHHS IPUHHATTIO
e(eKTUBHUX YIIPABIIHCHKUX PillleHb, CIIPSIMO-
BaHUX HA OIITUMI3alil0 Ta PO3BUTOK CUCTEMU
Hamionamproi mosinii Yxpainu; cTBOpeHHS
inopmatiiiHux cucTeM, CIPSIMOBAaHUX 3a
BHYTpilIHE 3a6e31ev4eHHs my6iuHOro aaMiHi-
CTPYBaHH Ta B3a€EMO/IIO i3 30BHIIIHIM cepel-
OBHIIEM Ta HOTO iH(GOPMAIITHUM TPOCTOPOM
(cuctemamu).

4. Pobora 3 indopmartiicio B cuctemi Harri-
OHAJILHOI TOJIiIi{ YKpaiHu TpaauIliitHo CKIaaa-
€TbCs 13 CyKyIHOCTI BifimoBiaHuX /ilt (3aX0/1iB),
gaki MaioTh Ha3By <«iHdopmariiiHi mporecu».
OcHoBHUME iH(OPMAIITHUMY TIpollecaMu, sIKi
BizbyBaroThCs Mij Yac iHdopMaliiinoro 3abes-
meYeHHs myOIiaHoro aMiHICTPyBaHHSI B Opra-
Hax HamionaspHOI mmostinii, BUCTYaioTh: TOIYK
Ta 36ip, HaKoNMYeHHs Ta 36epiranHs, 06poOKa,
BUKOPUCTaHHSA Ta 3aXUCT.

5. SIxkmo posrragarty indopmariiine 3a6es-
meyeHHs myOIiYHOrO  aAMiHICTPyBaHHS — SK
CYKyTHICTh [aHUX (BizomocrTeit), TO 3ayex-
HO Bil chepn TpUMaHHS Ta PO3NOBCIOXKEHHS
Takoi iHdopMallii BOHO MOske 6YTH JBOX BUIiB:
BHYTpIIIHE Ta 30BHIIIHE. 3 MPOIECyaIbHUX
O3l OCHOBHUMM HAIIpsIMaM# (CKJIaJJOBUMU
esieMeHTaMu) iH(OpMaNiiHOTO 3abe3redeHHst
my6JTivHOTO aAMiHiCTpyBaHHs B opranax Hartrio-
HaJIBHOI IIOJIiNil BUCTYIAIOTh: MOHITOPUHT, aHa-
JiTnyHa po6oTa, indopMmaliiHo-opratisaiiite
3abe31eueHHsT, 3aXKUCT iHdOopMallii.

[lepciekTMBHUMM HanpsIMaM¥ TTOAAJIBIINX
HayKOBUX JIOCJIi/IKeHb MAaEMO BUSHAUUTHU JIOCJIi-
JUKEHHS TIOBHOBaXKeHb Ta HAIPAMIB yIOCKOHA-
JIEHHsI JlisIbHOCTI CyG’eKTiB iH(OpMaIiiiHoro
3abe3nedeHHst 1yOJIiYHOTO  aAMiHiCTPYyBaHHS
B opranax Hartiomanpnoi momirii.
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