12,2020
TEOPIA OEP)XABWU I NPABA

UDC 340.12
DOTI https://doi.org/10.32849/2663-5313,/2020.12.31

Veronika Horielova,

Candidate of Legal Sciences,

Associate Professor at the Department of State Legal Sciences
“KROK” University

IMMORAL ACTIVITY OF JUDGES IN THE CONTEXT
OF “BANAL EVIL”: LEGAL ASPECT

The article examines the issue of immoral activity of judges, which harms a person seeking salvation
and justice in court — which is a vivid illustration of the “banal evil” of our century. The main prerequisites
for “banal evil” are human weakness, which allows a person to go against the moral law. Another important
prerequisite for the immoral behaviour of judges is the motivation for illegal and easy enrichment against
the background of general impunity. Thus, the inner manifestations and inclinations and temptations
of the outside world push the judge to commit immoral acts, as a result of which the judge misuses his
[freedom and inviolability, commits “banal evil”, which should be blamed. The article examines international
legal acts relating to the moral conduct of judges and analyzes the current national legislation on this issue,
based on which it is concluded that the regulation of moral principles of a judge is only declarative. It was
found that the category of “justice of the court” is the main counterweight to the category of “banal evil”.
The whole system of European legislation is aimed at the criterion of “fairness of the court”, as evidenced
by the numerous decisions of the European Court of Human Rights against Ukraine. The article presents
cases of immoral actions of judges, which were established by the Public Integrity Council, which approved
the Indicators for determining the non-compliance of judges with the criteria of integrity and professional
ethics. Such criteria include the Public Integrity Council: independence of judges and their impartiality,
honesty and integrity, observance of ethical norms and diligence. According to the indicators, the Public
Integrity Council established several violations, however, as life shows, the judges were not responsible. But
here it is not enough to talk only about non-compliance with moral norms or violation of professional ethics
by judges, because, behind every decision, action or inaction of a judge is another person’s life, quality of life,
property changes and most importantly moral (emotional) concerns. The banality of evil in the actions
of ajudge, in our opinion, is: any injustice (decisions, actions or omissions) and any untruthfulness (distortion
of the truth, not a remark on the truth).
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Formulation of the problem. Despite
the large number of legal documents correcting
the conduct of judges, the number of decisions
of the European Court of Human Rights in
terms of violations of Art. 6 of the Convention
for the Protection of Human Rights and Fun-
damental Freedoms is not reduced. The prob-
lem of frequent cases of dishonesty and bribery
of judges, as well as violations of reasonable
time limits for consideration of the case, remains
relevant. Because of this, this problem remains
relevant and needs constant consideration to
improve the situation.

Analysis of recent research and publica-
tions. Scientists V.D. Tkachenko, S.P. Pogreb-
nyak, D.V. Lukyanov devoted their works to
the issue of ethical behaviour of judges. How-
ever, this problem still has not lost its scientific
significance in the works of Soviet scientists:
M.S. Strogovich, Yu.V. Korenevsky, etc.

Part of the general problem has not been
solved previously. In modern conditions
of society development, issues of law and moral-
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ity are focused, first of all, in the space of ensur-
ing human rights and freedoms. Compliance
with the high moral standards of the position
of a judge is taking into account, in addition to
the doctrine of legal normativism, also the social
doctrine of morality. Moreover, the immorality
of judges, in our opinion, can be considered from
the standpoint of “banal evil”.

Formulating the goals of the article. Given
the above, the purpose of the article is to
study the moral and legal approaches in
determining the immoral actions of judges as
a “banal evil”.

Presentation of the main research material.

In this matter, we are primarily interested
in evil, not natural, which can happen by itself
and does not depend on human actions, but only
moral evil, which is always the result of active or
passive behaviour of a person to whom all who
seek justice resort. The task of evil (illegal deci-
sion) to a person seeking salvation and justice in
court is a vivid illustration of banal moral evil.
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According to I. Kant, the category of “evil” is
the maxim that does not agree with the moral
law. Relevant in this regard is also another
view of Kant, when he argues that in any sin-
gle object of grounds for evil does not exist, just
as there is no evil in the natural attraction to
the object, and evil exists only in the rule, which
a person establishes for the application of his
arbitrary will [1]. Therefore, the main reason for
an immoral act is human weakness, which allows
a person to go against the moral law. Another
important reason for the immoral behaviour
of judges is the motivation for illegal and easy
enrichment, received from others (judges, law-
yers, etc.), which against the background of gen-
eral impunity turns into a commitment to “evil”.
Thus, we can assume that the cause of evil lies in
the misuse of the judge’s freedom. Internal man-
ifestations, inclinations and temptations push
the judge to commit immoral acts, and thus we
can say that we are dealing with a “banal evil”
that must be blamed. According to research-
ers, “banal” or “radical evil” is characteristic
and fully revealed only within a totalitarian
state [2], because where there is state responsi-
bility to man and guarantee the right of access
to a fair trial of “banal evil” can not exist. To
prevent “banal evil” in the judiciary, the rule
of law sets up management systems, control,
create appropriate legal cultures, have gener-
ated a huge array of demotivators for immoral
acts. Therefore, starting to understand the issue
of motivation for immoral acts, it is necessary to
identify demotivating factors and find methods
to eliminate them. In this regard, Ukraine has
already taken many steps to overcome barriers
to such a shameful motivation: raising judges’
salaries, bonuses and allowances, the system
of personal protection of judges, the implemen-
tation of the Code of Judicial Ethics, etc., but
this in the realities of today is not enough.

So, following Art. 1 of the Code of Profes-
sional Ethics of Judges, ajudge must be an exam-
ple of obedience to the law, strictly abide by
the oath and always act in such a way as to
strengthen the faith of citizens in honesty, inde-
pendence, impartiality and justice of the court
[3]. Unfortunately, this Code only regulates
moral principles and norms, but according to
the preamble to it “these norms cannot be used
as a basis for disciplinary liability of judges
and determine the degree of their guilt”, which
means that judges should only strive to comply
with them and privacy, but are not responsible
for their violations. Also, the term “justice” — as
the main moral postulate of the idea of creation
and operation of the court occurs only once in
the above Article 1. However, justice is, first
of all, the human right to a fair trial, which fol-
lowing Art. 6 of the Convention for the Pro-

tection of Human Rights and Fundamental
Freedoms include: independence and impar-
tiality of the court, a reasonable time for con-
sideration of the case, treatment of a person as
innocent until proven guilty, providing a person
with professional protection [4]. The fairness
of the court as the main guarantee of equality
before the law and timely, impartial consider-
ation of the case is reflected in the International
Covenant on Civil and Political Rights [5]. The
Bangalore Principles on the Conduct of Judges
of 19 May 2006 also emphasize the need for
independence, the impartiality of judges, which
is important for courts to fulfil their role in
upholding constitutionalism and the rule of law,
establishing public confidence in the judiciary
in matters of morality, honesty and integrity,
without which it is impossible to build a demo-
cratic state governed by the rule of law. A judge
must perform his judicial function solely based
on a factual assessment, following a conscious
understanding of the law, regardless of out-
side influence, motivation, pressure, threats
or interference (direct or indirect), demon-
strating his conduct as impeccable, even from
the point of view of an outside observer [6].
The European Charter on the Law on the Sta-
tus of Judges, which aims to ensure the moral
principles of incorruptibility and impartiality
of judges “which everyone lawfully counts on
when going to court”, is also aimed at fairness,
and the state is obliged to provide judges with
funds for the proper performance of their duties
and for consideration of the case within a rea-
sonable time [7]. Accordingly, Art. 7 of the Law
of Ukraine “On the Judiciary and the Status
of Judges” obliges judges in addition to fair,
impartial and timely consideration of cases to
adhere to the rules of judicial ethics, including
to identify and maintain high standards of con-
duct in any activity to strengthen public confi-
dence in the court, ensuring public confidence
in the honesty and integrity of judges; submit
a declaration of integrity of the judge and a dec-
laration of family ties of the judge [8]. Thus, it
turns out that the Law of Ukraine “On the Judi-
ciary and the Status of Judges” obliges judges to
adhere to the rules of judicial ethics, which, as
noted above, are only declarative.

The category of “justice” includes the cat-
egory of “truthfulness”. The problem of “moral
evil” is also in the degree of truthfulness
of the court, which today, on a real general
scale, gives an impressive understanding
of the general moral collapse. Truthfulness
covers all the objective aspects of the trial, as
well as the human ability to judge, which pre-
vents “blindness” and “deafness” of the trial,
and the will of the judge must always coin-
cide with the moral norms of the law. In other
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words, such behaviour of a judge would be ideal
if his behaviour, qualities and “practical reason”
could and should become the norms of moral
law. In this case, the law of morality for judges
would be written by the judges themselves in
the process of life and their professional activi-
ties. That is why true morality is a manifestation
of a person’s character, and its realization should
be manifested only freely and consciously.

Thus, the banality of evil in the actions
of the judge is:

— any injustice (decisions, actions or omis-
sions);

— any untruth (distortion of the truth, not
remarks on the truth).

Thus, the European Court of Human
Rights considers unfair “excessive length
of the contested process”, “unreasonable terms
of the trial” (cases “Voitenko vs Ukraine”,
“Zhovnir vs Ukraine”, “Naumenko vs Ukraine”,
"Shmalko vs. Ukraine”, “Poltorachenko vs
Ukraine”, “Sokur v. Ukraine”, “Piven vs
Ukraine”, “Romashov vs Ukraine”, etc.

In January 2019, the Public Integrity
Council (PIC) approved the Indicators for
Determining Judges’ Non-Compliance with
Integrity and Professional Ethics Criteria [9].
Among the criteria for the integrity of the GRD
included:

— independence of judges. GRD investi-
gates violations of the principle of political
neutrality by a judge; receiving incompatible
with the position awards; illegal interference in
the work of the automated document manage-
ment system of the court; support for aggres-
sive actions of other states against Ukraine;
using family, friends, and other informal con-
nections to pursue a career or gain unjustified
preferences; admission by a judge of actions or
inaction, or decision-making due to political
motives, corporate solidarity, manipulating cir-
cumstances or legislation, or having economic,
corruption or other personal interest in making
or not making a decision [10, p. 6—11];

— impartiality. The GRD provides a list
of rulings in favour of a certain person, other
than in other similar cases, or taking action to
unduly complicate or delay the case; consid-
eration of the case in the illegal composition
of the court, about which the judge could not
but know; consideration of the case received
in violation, selective evasion of consider-
ation of cases by declaring self-recusal in some,
and failure to declare in other similar cases
[10, p. 12-13];

— honesty and incorruptibility. The GRD
indicates intentional or due to manifest negli-
gence in the performance of its duties the report-
ing of inaccurate, incomplete information in
the declaration of integrity; failure to notify
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the existence of a conflict of interest and failure
to take measures to prevent it; arbitrary imposi-
tion of restrictions on the exercise of the right to
peaceful assembly; participation in the adoption
of a court decision, consideration of the case
that led to the repeated loss of Ukraine in
the European Court of Human Rights; involve-
ment in decisions that have caused damage to
cultural heritage or created a significant risk
of such damage; abnormally fast consideration
of the case despite a clear legal prohibition
and without the participation of the parties,
the use of dubious methods of acquiring prop-
erty; tax evasion, action or omission that led to
the avoidance of lustration of him or another
person; involvement in the abuse of procedural
powers or rights, other actions that negatively
affect the authority of justice, and failure to
make efforts to eliminate the negative conse-
quences of these actions [10, p. 13-20];

— observance of ethical norms. The GRD
establishes cases of violation of the rules of eth-
ics in professional activities or in private life,
for example: the judge insulted the participants
of the process, other persons or exerted unjus-
tified pressure on them; violated the rights
of journalists, allowed unethical communica-
tion with them; did not perform or dishonestly
performed his/her parental or family respon-
sibilities, in particular, tried to reduce their
scope through the court by means of a fictitious
lawsuit agreed with the other party; allowed
gross violations of traffic rules; used the court
form for correspondence for personal purposes,
disseminated knowingly false information;
allowed academic dishonesty (for example, used
the results of someone else’s scientific or cre-
ative work on his own behalf); used his status to
satisfy his own interests or the interests of oth-
ers or allowed his actions or inaction to others
to use his status to obtain illegal benefits or
unjustified and unfair advantage; unreasonably
failed to declare in time his property or family
member, which is a liquid asset, income, or sig-
nificantly underestimated its amount and (or)
value, or unreasonably did not provide infor-
mation for declaration by a family member; did
not take sufficient measures to clarify the prop-
erty status of the persons in respect of whom he
must submit a declaration of a person autho-
rized to perform the functions of state or local
self-government, as a result of which he stated
a false including incomplete) information; did
not convincingly explain the origin of liquid
assets, expenses, benefits received (him, fam-
ily members or relatives) or legal income, in
the opinion of a prudent observer, raise doubts
about the adequacy to acquire such assets,
the implementation of such costs, the receipt
of benefits; received property, income or benefit,
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the legality of the origin of which, in the opinion
of a prudent observer, raises reasonable doubts
(interest-free loan in significant amounts to
the detriment of the lender, receiving as a gift,
free use or with a significant discount there is no
evidence of the legality of income for the acqui-
sition of such property, understatement of such
property, etc.); received official housing as
aresult of abuse or privatized an apartment that
was provided as official, for example, artificially
increased the number of registered family mem-
bers; if you have your own home, you have reg-
istered in a dormitory; registered his own real
estate for relatives; received in this way the sec-
ond or third apartment; received an apartment,
privatized it and immediately sold it; received
an apartment as a service apartment and took
steps to privatize it, in particular, removed from
office; violated the requirements of incompat-
ibility, for example, did not transfer the right
to manage its share in the company; did not
react to known cases of dishonest or unethical
behavior of colleagues, covered such behavior
or known facts of illegal activities of judges,
court employees, lawyers, law enforcement offi-
cers, neglecting responsibility not only for their
behavior but for the justice system in general
[10, p. 21-27].

— diligence. GRD proves cases when
a judge: allowed obviously negligent execu-
tion of documents (decisions, rulings or other
documents related to the judge’s professional
activity; documents submitted for partici-
pation in the competition or for evaluation,
etc.); ignored the case-law of the European
Court of Human Rights; allowed litigation, in
particular, if it led to a violation of reasonable
time in order to give the party to the process
of actual benefits (for example, to take action
that will prevent the execution of the decision
or deprive it of the subject, avoid liability,
etc.); committed a violation of the principle
of publicity and openness (for example, prohib-
ited audio recording in open court, as well as
video recording by portable technical means);
obstructed access to public information; not
being at work (for example, was abroad, study-
ing, in the temporarily occupied territory,

etc.), made court decisions; untimely made
court decisions or transmitted them for pub-
lication, if it was systematic and intentional
[10, p. 28-30].

It should be noted that these remarks
of the Public Council of Integrity did not gain
wide resonance and involvement of the perpe-
trators of the mentioned immoral violations.

Conclusions

Thus, the moral principles of judges are
mostly declarative, and practical decisions
regarding the immoral actions of the “ministers
of Themis” may in exceptional cases be only
a belated reaction and only as loud speeches or
debates.
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Beponika I'openosa. KonnenryasipHi TeHAeHIil cyyacHOi MOpaJli B IPaBOBOMY CYCHiJIbCTBI

Y cmammi docnidncyemvcs numanis amopaivnoi disnvrocmi cyoois, wo 3ae0ac wkoou 0cobi, aKa wykae
NOPSMYHKY Ma cnpasediusocmi 8 cyoi, wo € CKpasolo iOCMPayiclo «OaHaIbHOZ0 311> HAWOZ0 CIMOLIMMS.
Ocnosnumu nepedymosamu «0anaiviozo 3ia» € aoocvka ciabkicmo, wo 00360456 0cobi Umu 6po3pis
MOPAILHOMY 3aKOHY. [HWLOW BANCIUBOK NEPEOYMOBOI AMOPAILHOT N0BLOIHKU CYOOi8 MONCHA HA36AMU
MOMUBAUTIO 00 HE3AKOHHO20 MA.Ie2K020 30azauenna na pomi sazanvnoibeskaprnocmi. Taxumyuunom, shympiumi
NPOSIBU § CXUNBHOCIE MA CROKYCU 308HIUNBOZ0 CEIMY WMOBXaIoMb cyY0OI0 30IUCHIOBAMU AMOPATLHE UUHKU,
BHACTI00K 4020 CYOOs HENPABULLIHO BUKOPUCTIOBYE BIACHY 80600y Ma HeDOMOPKANICMY, 6UUNSE <Oananvie
3710, U0 NOBUHHO CIMABUMICS, 8 NPOBUHY. Y cmammi 00CaidNcei MINCHAPOOHT NPaBosi akmu, IKi CMocy1omocs
MOPavHOi nosedinku cyddie, ma NPoAHAN308aHi HOPMU YUHHOZ0 HAUIOHALLHOZ0 3AKOHOOABCMEA 3 UbO20
nUManHs, Ha nidcmasi 4020 3pOOIEHO BUCHOBOK NPO Me, WO PeZIAMeHMAis MOPALLHUX NPUHUUNIE CYO0di Mae
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Jwe dexaapamuenuil xapaxmep. Busieneno, wo kamezopisi «cnpageonugicms cydy» € 20106HOI0 NPOMUBAZOTO
xamezopii «6anavie 310». Ha xpumepiii «cnpasediusicmo cydy»> nauiiena 6cs cucmema e8poneicykozo
3axonodascmea, npo wo ceiduamn wucienni piwenns €eponeiicvkozo Cydy 3 npag MoouHu, GUHECeHi nPomu
Yipainu. Y cmammi nasedeni eunaoxu amopamvnux Oii cyodie, sxi 6yau ecmanosieni I'pomadcororo
padoro dobpouecnocmi, sxa sameepouna Induxamopu eusnauenns: mesionosionocmi cyodie xpumepiam
dobpouecnocmi i npoeciinoi emuxu. [Jo maxux xpumepiic [pomadcvka pada dobpouecnocmi gionecia:
nesanexcricmy cyddie ma ix HeynepeOAceHicmp, uecHicmv ma HeniOKYNHicmo, OOMPUMAHHS EMUUHUX
nopm ma cmapanmicmy. 3a maxumu inouxamopamu I'pomadcvroio padoio dobpouechocmi 6cmanosena
UUCLEHHA KIILKICMb Nopyueny, ymim, SKk noxasye jcumms, ionosioarvricmo cydodi ne neciu. Aie mym
3aMAN0 2080PUMLL PO TUULe HEOOMPUMAHHS MOPATLHUX HOPM YU NOPYUUEHHA NPOPeciiinoi emuxu cyooamu,
OCKIIOKU 30 KONCHUM Ditenisim, dieto uu Gesdisiviicmio cyddi cmoimy ycumms inwoi moounu, sxicmo i
AHCUMMS, MAUNOGE 3PYUEHHS MA 201061He MOPATbiLi (Oyuesni) xeumosanis. bananviicms 31a 6 0isx cyooi,
na nawy OYymKy, noiseae y 6ydv-sxil necnpasediusocmi (piwennsax, 0ii uu 6esdisivnocmi) ma 6yov-sxKiil
Henpasousocmi (Cnomeopents npasou, He 3ay8ajNcentst Ha npasoy).

KiouoBi cioBa: MopaJib, ClipaBeIBiCTh, Cyi, GaHaibHe 3J10, CYCIIiIbCTBO.

184



