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A CLOSER LOOK AT PRIVATE LAW METHODOLOGY

Abstract. The purpose of this article is to substantiate the influence of the methodology of private
law on the processes of law-making and law enforcement. Pursuing the goal of presenting broad coverage
of the issue, the authors tend towards a narrative style that favors simplicity over generality or rigor.

Research methods. The also applied mixed methods in identifying frameworks of private law
and their relative visibility striving to allay bias inherent in a single method. Thus, it is distinguished two
main branches of the research methods being used in this article: general scientific and special methods
of scientific knowledge.

Results. The conclusion summarizes the article’s main arguments by suggesting the new definition
of term “methodology” through two key meanings: 1) a system of methods and techniques used in
a particular field of activity and 2) the doctrine of such a system as general theory of method, theory
in action. To put it another way, this article starts where most of previous studies have given up: it has
been concluded such main features of the method of regulation of private law relations, as legal equality
of participants, free will of the parties, their initiative, property independence, use of dispositive norms. It
is noted that the methodology is also based on a system of principles, which are also enshrined in Article 3
of the Civil Code of Ukraine due to the implementation of the rules private international law in national
law become, the rules formulated in the Principles, Definitions and Model Rules of Private European Law
(DCFR), Principles of European Contract Law (PECL), Principles of European Law (PEL), Principles
of European Insurance Law, Principles of Acquis, Principles of UNIDROIT.

Conclusions. The results of our empirical analysis provide strong evidence that the interaction
between theory and practice in methodology should be the basis of the study, because it is the methodology
which solves the problems posed by practice and vice versa, the problems of practice lead to the creation
of rational legal constructions.

Key words: methodology, practice, principles, methods, norms, private law.

1. Introduction

The current state of development of society
and the state, achievements of domestic legal
thought — despite the large number of scien-
tific papers on the problems of methodology —
requires the search for new scientific approaches,
principles and methods of scientific knowledge,
deepening and specialization of the method-
ology of knowledge. Methodology as a field
of scientific knowledge has an interdisciplinary
nature; it has a special place in the system of sci-
ences. Being a general scientific phenomenon,
structural methodology covers a range of com-
ponents, among which are a system of methods

© N. Protskiv, O. Kiriiak, 2021

and doctrines about them, a certain worldview
of the researcher and general theoretical prin-
ciples.

The goal of this article is to substantiate
the influence of the methodology of private
law on the processes of law-making and law
enforcement. Pursuing the goal of presenting
broad coverage of the issue, the authors tend
towards a narrative style that favors simplicity
over generality or rigor. The also applied mixed
methods in identifying frameworks of private
law and their relative visibility striving to allay
bias inherent in a single method. Thus, it is dis-
tinguished two main branches of the research
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methods being used in this article: general sci-
entific and special methods of scientific knowl-
edge.

2. Underlying origins of private law meth-
odology

The empirical evidence presented in this
chapter proves that it is currently important to
study the practical problems of private law, as
well as the interpretation of the content of pos-
itive law. According to Andrew S. Gold et al.,
a thread that runs throughout New Private Law
theory is an interest in the internal point of view
that is combined with an interest in empirical
research, functional analysis, or the practical
effects of legal doctrine (Gold et al., 2019, p. 2-3).
The European legal tradition prides the founda-
tions of its laws were laid down by the ancients
(de Bérier, 2015). With respect to the research
field, the authors turn their attention to exam-
ining the way judicial review principles —
developed over centuries to control dominant
state-based power — can be adapted to regulate
the contractual relations between powerful pri-
vate organizations and ordinary citizens. This
may have wide-ranging implications, including
a growing irrelevance of judicial review proce-
dure and contract law doctrines exerting at least
an anchoring effect on the way judicial review
principles evolve (Liang, 2020, p. 427-428).
However, it should be noted that methodology
is of great importance for the processes of law-
making and law enforcement; it allows improv-
ing and making more effective practice. Legal
practice in various forms of its manifestation
is determined by some factors. Thus, the end
result depends on one who acts (subject), on
what it is focused (object), and how such a pro-
cess is carried out (used methods, techniques,
means).

There is the same dynamics during the con-
struction of private legal schemes (Verstein,
2019, p. 557). Methodology has a multifaceted
nature: it consists of philosophy, which in com-
bination with dialectics, epistemology and logic,
performs in the cognitive process an important
task of subjective understanding of objective
development. Methodology is multilevel, which
makes it possible to use a variety of tools to com-
prehensively characterize the object of knowl-
edge, from its analysis at the categorical level,
using dialectical and metaphysical approaches
and ending with the study of this object based
on knowledge not only of law but also other sci-
ences.

Some domestic scientists  distinguish
between general and branch methodology.
General methodology is an in-depth approach
to the study of all objects and phenomena
of the world with using cognitive tools of phi-
losophy. At the highest, second level — in branch

6

methodology — there is a choice of general
methodological arsenal of appropriate starting
points for the implementation of specific cogni-
tive tasks.

Foreign scholars note that methodology
is a special branch of the theory of cognition,
which is a logical justification of the historical
path, means, methods of research in various
fields. In the methodology of scientific knowl-
edge, a pride of place belongs to the methodol-
ogy of legal science. The methodology of private
law quickly adapts to the regulation of modern
relations and produces such mechanisms, which
are characterized by a high degree of flexibility
and they effectively meet the challenges of mod-
ern society. The current regulation does not add
a comprehensive set of rules but contains vari-
ous gaps in their substantive scope that make it
necessary to rely on other sources of private law
(Riihl & von Hein, 2015, p.703).

Although there are many issues for discus-
sion, one key issue emerges: a new public-pri-
vate law paradigm is developing with respect
to the state’s role in private contracts. The
paradigm melds private law concepts, e.g., mala
fides, good faith, and relevant handling with
the general human rights principles of dignity
and vulnerability (Barnes, 2020, p. 91). Com-
mon law represents an ongoing negotiation
between past precedents and present-day prin-
ciples and policies, if the basis of the common
law and judicial review is the courts’ duty to
protect the individual from the effects of dom-
inant power; thus, we must look to where that
dominant power will increasingly reside (Liang,
2020, p. 427-428).

In turn, we should agree with R. Maidanyk,
who believes that "the methodology of private
law reflects the specifics of subjective civil rights
and interests, their relations with public rights
and interests, which determines the application
or the presence of unknown public law methods,
principles and legal constructions» (Maidanyk,
2019, p. 58). The concept of "methodology"
has two main meanings: a system of methods
and techniques used in a particular activity,
and the doctrine of such a system, i.e., the gen-
eral theory of the method, the theory in action.
O. Yuldashev proposes to consider the method-
ology of private law as "a component of the sys-
tem of methodology of state and law. This system
should be three-level and cover: 1) the method-
ology of private law philosophy; 2) methodol-
ogy of private law theory; 3) the methodology
of private law, which must have methodological
and methodi levels (Yuldashev, 2004, p. 63).

3. Contextualization of private law princi-
ples

Considering the issue of private law meth-
odology, it is necessary to pay attention to
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the method of private law, i.e., the way it affects
public relations. However, these concepts can be
identified in no way. Method (in Greek «metho-
dos») means the way an entity operates in any
form. Method is a subsystem of law methodol-
ogy. The method combines methods of studying
law. Methods are characterized by the following
features: the presence of a set of methods, tools,
techniques by which the subject of science is
studied; it is carried out by a certain sequence
of actions, using in the process of cognition,
a specific object, the appropriate tools; this
sequence is aimed at achieving the goal set by
the researcher; these goals can vary: from gain-
ing new knowledge to generalization, evalu-
ation, systematization of existing knowledge;
goals are classified into theoretical (cognitive)
and practical.

Classifying the methods of legal science,
P. M. Rabinovych distinguishes: general sci-
entific methods, i.e., those used in all or most
sciences (methods of structural, functional,
convergence from abstract to specific; formally
logical procedures — analysis, synthesis, etc.);
group methods, i.e., those that are used only in
a particular group of sciences. Special methods,
i.e., adopted for the study of the subject of a sin-
gle science: for example, in jurisprudence — clar-
ification (interpretation) of legal norms, spe-
cial methods of generalization of legal practice
(Rabinovych, 2001, p. 618).

In private law, the method is dispositive,
permissive, i.e., it allows participants in the rela-
tions to act freely within the statutory rela-
tions. However, according to V. V. Vasiliev "the
presence in the rule of law of norms of conduct,
at least variable, is not a manifestation of dis-
positiveness due to the lack of possibility of its
concretization or the formation of an alternative
model. Similarly, the possibility of refusing to
exercise subjective civil right is not a manifes-
tation of dispositiveness (Vasiliev, 2018, p. 13).

The specificity of the method of private
law is that the state takes a minimal part in it,
and therefore the subjects receive certain rights
as a result of their purposeful actions, initia-
tive, property independence, use of dispositive
norms. It is worth agreeing with the position
of O. D. Krupchan, who believes that “the
objective basis of any scientifically verified legal
methodology and the starting point of legal
activity based on its principles is a certain sys-
tem of principles. After all, the principles of law
most emphatically reveal the goals of legal reg-
ulation, the desire for practical implementation
of which leads to the design and implementation
of various legal means (Krupchan, 2016, p. 13).
The same considerations are shared by some for-
eign researchers of private law, who emphasize
the crucial importance of studying the princi-

ples of law in the methodological context (Bar,
Clive, & Schulte-Nolke, 2009, p. 542).

Such  principles are enshrined in
Art. 3 of the Civil Code of Ukraine: 1) inadmis-
sibility of arbitrary interference in the sphere
of personal life; 2) inadmissibility of deprivation
of property rights, except in cases established
by the Constitution of Ukraine and the law;
3) freedom of contract; 4) freedom of entrepre-
neurial activity, which is not prohibited by law;
5) judicial protection of civil rights and inter-
ests; 6) justice, good faith and reasonableness.
The above general principles of civil law regu-
lation apply to the entire private law. T. V. Bod-
nar notes that “the principles of civil law have
a practical orientation, which is manifested in
the fact that they are: norms of direct action;
are taken into account when developing new or
replacing old regulations; they should be guided
in case of need to apply the analogy of law; they
must be taken into account when interpreting
the rule of law or the content of the contract;
serve as an aid to overcoming contradictions
between legal norms (Bodnar, 2007, p. 110).

The principles of law determine the gen-
eral direction, high quality, and the effective-
ness of law-making and practical activity in
any civilized society. A. S. Dovgert identifies
"norms-principles of natural private law, which
belong to the uniform norms of law. These
include bona fides (good faith, justice, reason-
ableness), the human right to honor and dignity,
property rights, principles of freedom of con-
tract, compensation for damage, etc. (Dovgert,
2012, p. 249).

Giventheimplementation of private interna-
tional law in national law, the principles formu-
lated in the "Principles, Definitions and Model
Rules of European Private Law" - the scientific
"Draft General Reference Scheme" — Princi-
ples, Definitions and Model Rules of European
Private Law - Draft Common Frame of Refer-
ence (Principles, Definitions and Model Rules
of European Private Law, 2009). The Model
Rules consist of 10 books, each article of which
is accompanied by a commentary explaining
the content of its provisions, as well as notes
that contain an overview of the legal regulation
of certain issues under EU law, national law
of EU member states and international unified
documents. Worth noting are the documents
that preceded them: Principles of European
Contract Law (PECL), Principles of European
Law (PEL), Principles of European Insurance
Law, Principles of Acquis, Principles of UNI-
DROIT. An analysis of the case law of the Court
of Justice shows that in cases of competition or
conflict between a rule of EU law and a princi-
ple of law, the latter will be preferred. As a body
of law, it is not restricted to specific rules that

1
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are only relevant for certain legal relation-
ships (such as rules on the law applicable to
contracts, torts or divorce). It rather contains
a general part consisting of legal principles that
effect the determination of the law applicable to
various legal relationships (Riithl & von Hein,
2015, p. 703).

4. Conclusions

The interaction between theory and practice
in methodology should be the basis of the study.
Methodology solves the problems posed by
practice and vice versa, the problems of prac-
tice lead to the construction of rational legal
constructions. Thus, we can easily summa-
rize the article’s main arguments by suggest-
ing the new definition of term “methodol-
ogy” through two key meanings: 1) a system
of methods and techniques used in a particu-
lar field of activity and 2) the doctrine of such

a system as general theory of method, theory in
action. Methodology is also based on a system
of principles, which are enshrined, including
in Article 3 of the Civil Code of Ukraine, and,
in connection with the implementation of pri-
vate international law in national law, become
the rules formulated in the Principles, Defi-
nitions and Model Rules Private European
Law, Principles of European Contract Law
(PECL), Principles of European Law (PEL),
Principles of European Insurance Law, Princi-
ples of Acquis, Principles of UNIDROIT. The
results of our empirical analysis provide strong
evidence that the interaction between theory
and practice in methodology should be the basis
of the study, because it is methodology which
solves the problems posed by practice and vice
versa, the problems of practice lead to the cre-
ation of rational legal constructions.
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JI0 IUTAHHSA METO/10JIOTTi IPUBATHOTO ITIPABA

AHotauis. Memoto ctaTTi € OOIPYHTYBaHHSI BILUIUBY METOOJIOTIi HPUBATHOTO IPaBa Ha TPOIECH
3aKOHOTBOPYOCTI Ta IIPABO3ACTOCYBAHHSI.

Metoau pocaimkenns. PoboTy BUKOHAHO Ha TiCTaBi 3aralbHOHAYKOBHX i CHEIiaIbHIX METO/IIB Hay-
KOBOTO ITi3HAHHS.

Pe3ynvmamu. [IpoananizoBaHo B3a€MO3B’I30K TeOPii Ta MPAKTUKN B METO/[OJIOTi] IPUBATHOTO TTPaBa.
30KpeMa, BUBHAYCHO, 110 TOHATTS «METOI0JIOTISI> MA€E /IBa OCHOBHI 3HAUECHHS: TI0-TIE€pIIIe, CUCTEMa CIIOCO-
6iB 1 mpUOMiB, SIKi 3aCTOCOBYIOTHCSI B TIEBHIiT cepi MisIbHOCTI, a MO-ApyTe, YYEHHS PO TaKy CHCTEMY,
3arajJibHa Teopisl METOY, Teopis B [Iil. ABTOPH BU/ILTAIOTH OCHOBHI O3HAKN METO/TY PeTyJIIOBaHHS TIPUBAT-
HOIIPABOBUX BiJTHOCHH: IOPU/INYHY PiBHICTb YUACHUKIB, BiIbHE BOJIEBUABICHHS CTOPIH, IX IHIIIATUBHICTS,
MaifHOBY CAMOCTilHiCTh, BAKOPUCTAHHSI AUCTIO3UTUBHIX HOPM. ¥ 3B'SI3KY i3 IIUM JIJIsST IPUBATHOTO TIPaBa
TPA/INITIITHO XapaKTepHUN AMCHO3NTUBHUI METOJ, SKUIl Ta€ 3MOTY yYaCHUKAM BiJIHOCWH BIIbHO SATH
B MeKax yperyJIbOBaHNX 3aKOHOM MTPABOBIIHOCHH. 3a3HAYAETDLCS, 1[0 OCHOBOIO METOI0JIOTT € TAKOK ChC-
TeMa IPUHIINTIB, SIKi 3aKpirieHi, 30kpema, y ctatti 3 [luBinbHOTO KOZtEKCY YKpainu Ta y 3B’I3KYy 3 iMILiIe-
MEHTAI€I0 HOPM MIKHAPOHOTO PUBATHOTO NIPaBa B HAIIOHAIbHE 3aKOHOAABCTBO HAOyBalOTh 3HAYEHHSI
npasuJr. i npuanumm copmysbosani y [puniunax, rediniiisx i MogebHUX NIPaBUIaX €BPOIEHCHKOTO
npusatroro 1pasa (DCFR), [Ipunmumnax esponeiicbkoro porosiproro npasa (PECL), [Ipunnumnax espo-
neiicskoro npasa (PEL), [Ipunnunax eBponeiicbkoro crpaxoBoro 1pasa, [Ipunnunax acquis, Ipunnnmnax
YHIJIPYA. ¥V npaBo3acToCOBHiil IIPAKTHILI CHOCTEPIra€ThCA 3POCTAHHS IHTEPECY 10 BAKOPUCTAHHS 1IUX
TIPUHIIATIIB.

Bucnogxu. Beranoiero, 110 3B’130K Teopil Ta PAKTUKH B METOOJIOTII Mae GYTH OCHOBOIO JTOCJi-
JuKeHHst. MeTozosorist Bupiinye mpo6ieMu, siKi oCcTaBJeH] IPAKTUKOW, | HABIAKH, IPOOJIEME IPAKTUKH
HPUBOJISTD /10 OOYI0BU PAI[iOHATBHIX IPABOBUX KOHCTPYKITI.
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ECOLOGICAL COMPONENT IN THE ECONOMIC
AND LEGAL POLICY OF THE STATE

Abstract. Purpose. In the modern era of society, which is already called digital due to the widespread
use of digital technologies, the environmental impact of the latter is ambiguous: in addition to the positive
effect (an opportunity to address hyper-complex tasks), digitalization is also associated with significant
risks. The article studies a range of digitalization-driven problems (from the perspective of its effect on
the economy and ecology) with the purpose of developing legal means to mitigate the relevant risks.

Researchmethods. The use of scientific methods (dialectical, formal logic, systems approach, synthesis,
synergetic approach, predictive method, etc.) allowed concluding about the need to make adjustments to
the economic and legal policy of the state with a mandatory consideration of an ecological component.

Results. The conclusion about the need for legislative consideration of both positive and negative
effects of digitalization relies on the analysis of the actual state of economic and environmental affairs,
theoretical contributions of domestic and foreign authors, and the status of the statutory regulation
of the mentioned relations. The study reveals the ambiguity of effects caused by digital technologies,
the use of which may be sufficiently favorable for society but associated with significant risks. It refers to
the use of digital technologies without paying attention to the ecological component (the so-called carbon
footprint, which accelerates negative climate change), irrespective of other adverse effects.

Conclusions. The research outcome involves eliciting a complex of challenges related to the impact
of digitalization on the economy and ecology, as well as their interrelation; the poor status of dealing
with the challenges through legal means; proposals for improving the legal groundwork for guaranteeing
the solution of the problems of a risk-laden impact of digitalization on the economy and ecology, namely,
encompassing provisions on the state’s social orientation of digitalization, which embraces the stimulation
of the positive use of digital technologies and reduction of digitalization-driven risks by fundamental
statutory acts, governing the relevant relations (the Constitution of Ukraine, Commercial Code
of Ukraine, and the Law of Ukraine “On Environmental Protection”).

Key words: economy, ecology, digitalization, risks of digitalization, improvement of legislation.

1. Introduction.

In today’s highly troublesome society, which
is called a threat / danger/ risk society (Beck
Ulrich, 1992), there are high hopes for digita-
lization with its potential to solve major prob-
lems. The coronavirus pandemic and related
quarantine restrictions have proven the bene-
fits of digitalization: the ability to act remotely
by addressing both household and business
issues, use a set of health services (namely,
the “Dii vdoma” app, online pharmacies
and shopping, artificial intelligence, chatbots,
robots, digital platforms, etc.) to fight against
the disease and ensure economic performance in
the context of restrictive quarantine measures
(for patient care, the development of effective
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drugs and vaccines, remote ordering of goods/
works/services, conducting various events
online, environmental monitoring, etc.). These
are some examples of the positive effects of dig-
italization. However, like any other phenome-
non in public life, the use of digital technologies
has a downside, which is often not taken into
account. At the initial stages of digitalization,
it was proclaimed freedom and independence
(primarily from state control) of cyberspace
(A Declaration of the Independence of Cyber-
space, 1996). The issue concerns the use of digi-
tal opportunities either for the benefit of society,
economic and environmental spheres, etc. or
vivid anti-social goals (cybercrime, e.g., massive
cyber-attacks against government and business

© 0. Vinnyk, 2021
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institutions or entire economic systems), or
pursuing a thoughtless goal (without regard to
the consequences, e.g., the online dissemination
of fake information about the extreme harm-
fulness of COVID-19 vaccines), or for ignor-
ing the impact on the environment, society,
its economic sphere (cryptocurrency mining
that requires a significant amount of electric-
ity (Oberhaus D., 2018), which is mainly pro-
duced from non-renewable sources along with
the aggravation of the so-called carbon footprint
(Markevych Kateryna, 2021), and the gen-
eration of thermal energy, which often harms
the environment, although there are technolo-
gies for its use for the public good).

The study is based on the contributions
of Ukrainian and foreign scientists who
brought up issues of digitalization in terms
of the economy and environmental protection:
the Center for Innovations Development stud-
ied the environmental realm (Analitychnyy
zvit. 2021 ), K. Markevych — the carbon foot-
print of digitalization (Markevych Kateryna.
2021), M. Kinakh — the green course of Ukraine
(Kinakh Marharyta. 2020), S. Romanko -
the role of digitalization in the environmental
policy of Ukraine in terms of climate change
(Romanko S. 2019). The impact of digitaliza-
tion on economy and ecology was elucidated by
the Razumkov Center developments (Razum-
kov Center, 2020), cybersecurity in space activ-
ities — Malysheva N.R. (Malysheva N.R. 2021),
the digitalization of the economic sphere —
a group of authors (Oksana M. Vinnyk, Olga V.
Shapovalova, Nino B. Patsuriia, Olena M. Hon-
charenko, Kateryna V. Yefremova. 2020; Oksa-
na M. Vinnyk, Dmytro V. Zadykhaylo, Olena M.
Honcharenko, Olga V. Shapovalova, Nino B.
Patsuriia. 2021), and the legal regulation
of relations on the Internet — a collective work
(Hetman A. P, Atamanova Yu. Ye., Milash V. S,
et al, 2016.). The issues of the ambiguous
impact of digitalization on the environmental
and economic domains are raised by many for-
eign scientists: Lluis Torrent deals with the use
of the positive potential of digitalization to
improve the environmental situation on Earth
(Lluis Torrent. 2020); Flurina Waspi — the dou-
ble (positive and risky) impact of digitalization
on the environment (Flurina Wispi. 2021);
Sarah Lenz — the scope of digital technolo-
gies in solving socio-environmental problems
(Sarah Lenz. 2021), and others. At the same
time, the mentioned researchers have dis-
cussed individual issues of digitalization amidst
the economy or ecology without emphasizing
the role of legal means in addressing the prob-
lems at the national level.

The purpose of the article is to determine
the primary effects of digitalization on the eco-

logical and economic spheres of public life (both
positive, requiring government incentives,
and negative, associated with significant risks
to the economy and the environment); to ana-
lyze research findings on the relevant problems
in the contributions of Ukrainian and foreign
researchers and the state of legal regulation
of public relations in the mentioned areas; to
identify problems that need to be addressed
to reduce the adverse impact of digitalization
risks on the environment and the economy;
to develop proposals for solving the identified
problems using legal means.

This study relies on general and special meth-
ods of scientific cognition, namely: the dialectical
method helped expand the essence and purpose
of digitalization and trace its economic and envi-
ronmental impact; formal logic allowed identify-
ing those areas of environmental and economic
relations that are characterized by digitalization
risks; analysis was used in examining research
findings of both domestic and foreign authors,
the state of legal regulation of digitalization in
the mentioned areas; synthesis made it possible
to conclude about common tasks of the state
environmental and economic policy; prognos-
tics was applied to determine the potential
consequences of uncontrolled digitalization in
the relevant areas and develop proposals for
the introduction of legal mechanisms to pre-
vent/mitigate its negative effects.

2. The dual impact of digitalization on
the environment and the economy

Digital technologies are universal — it is con-
firmed by the option of applying them in all fields
of public life (including environmental protec-
tion and the economy). It allows the introduc-
tion of more cost-effective and green technol-
ogies in production (industrial, construction,
agricultural, etc.), solving problems of a search
for the most optimal ways of sustainable devel-
opment of the country and regions to find effec-
tive means of addressing current challenges
(including the reduction of environmental pol-
lution and increase in the share of environmen-
tally friendly industries). However, the conse-
quences of the use of digital technologies are
different: both socially useful /positive and very
challenging. These technologies are neither
good nor bad (Tepskott Don, Tepskott Aleks.
2019, p. 30), and the impact (positive or nega-
tive) depends on the purpose of their use, good
faith and competence of users, and the level
of knowledge of the consequences of the use
of technologies.

Being very important to society, the eco-
nomic and environmental spheres have many
critical issues to be addressed, including cli-
mate change caused by environmental pollution
and the need to reduce the negative implica-
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tions of this already irreversible process (OON.
2021) through appropriate measures, which
require large-scale investments, reorientation
of production to be eco-friendly along with
the use of the capacity of digital technologies,
incl. artificial intelligence.

Although scientists have discussed the com-
plex impact of digitalization on the environ-
ment and the economy, they usually cover each
area separately. As a rule, statutory regulation
concerns relations in environmental protection
and economic management separately. However,
there are exceptions: the connection of all these
areas and processes can be noticed in the provi-
sions of one of the new laws adopted in recent
years — “On the Basic Principles (Strategy)
of State Environmental Policy of Ukraine until
2030” (The Law of Ukraine dated 28.02.2019).
Among the root causes of environmental prob-
lems in Ukraine, it recognizes the functioning
of the economic realm with its focus on prof-
itability, often ignoring environmental issues
(subordination of environmental priorities to
economic feasibility), and disregard for envi-
ronmental effects of economic activity (includ-
ing electronic communications) in legislation
and statutory acts, weak efficiency of adminis-
tration in environmental protection and regula-
tion of the use of natural resources, a low level
of understanding of environmental priorities
and benefits of balanced (sustainable) develop-
ment in society, imperfection and thus, unsatis-
factory level of compliance with environmental
legislation and environmental rights and respon-
sibilities of citizens. According to the Law, key
objectives of environmental protection embrace
the need to ensure the integration of environ-
mental policy in the decision-making process
on socio-economic development, including
the introduction of e-government technologies
in the environmental sphere and automated
information systems of environmental data,
which will double down on transparency, effi-
ciency and quality of management decisions,
observance of environmental rights of citizens.

3. Carbon footprint and other adverse
effects of digitalization

Kateryna Markevych in her article “The
Carbon Footprint of Digitalization” makes
a thorough analysis of the effects of digitaliza-
tion on the environment, drawing attention to
their impact on the economy and the environ-
ment — both positive and challenging enough
(Markevych K. 2021). K. Markevych attri-
butes the following to the former (advantages
of digitalization): effectively designed and man-
aged digital infrastructure that can promote
environmental sustainability and reduction
of greenhouse gas emissions (thanks to loT tech-
nology and artificial intelligence); water saving
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and the detection of its contamination; optimi-
zation of waste disposal; optimization of energy
distribution and consumption in the energy
sector and reduction of energy consumption in
the manufacturing sector, and CO , reduction in
industrial systems, as well as the improvement
of the quality of manufactured products. “Today,
as K. Markevych states, there is a lot of practical
evidence of the effectiveness of digital technol-
ogies, incl. in terms of the transition to sustain-
able development ... The world can accelerate
the transition to a low-carbon economy using
digital technologies through standardization,
monitoring, and increasing accountability for
energy consumption”.

However, the impact of digitalization is
ambiguous: “digital technologies can both neu-
tralize carbon footprint and generate a partic-
ular volume of emissions” because the energy
intensity of the digital industry is growing
every year, as well as the share of digital tech-
nologies in global CO emissions ,; the digi-
talization of the transport sector (increasing
energy consumption and global emissions) has
the same effect. Thus, digitalization leads to
a considerable increase in energy consumption,
taking into account not only the use but also
the production of digital devices. By driving up
global electricity demand, digitalization con-
currently generates CO, (Markevych K. 2021).
Another example of the adverse impact of digi-
talization is the effects of cryptocurrency min-
ing (not only significant consumption of elec-
tricity, which increases the carbon footprint
and poses a potential threat of electricity short-
ages to other — domestic, industrial, transport,
etc. — needs, and generates a sizeable portion
of the heat, which negatively affects the envi-
ronment (Oberhaus D. 2018).

Summing up the findings of her research,
K. Markevych notes that “without decisive
political actions, the digital revolution can rise
energy consumption and accelerate environ-
mental damage. Therefore, the maintenance
of digitalization sustainably is a political prior-
ity, which should go hand in hand with the devel-
opment of levers of control over the digital
environmental impact, tools for assessing digi-
tal technologies and the consequences of their
operation” (Markevych K. 2021).

4. The degree of the legislator’s consider-
ation of the adverse effects of digitalization

Valid conclusions of the abovementioned
author about ways of reducing the environmen-
tal threats of digitalization require the analysis
of the relevant current regulations, the conse-
quences of which are as follows:

recognition in some statutory acts (in par-
ticular, in the Law “On Basic Principles (Strat-
egy) of State Environmental Policy of Ukraine
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until 2030”) of environmental risks of digitali-
zation, as well as of the business activity aimed
at increasing profitability through avoiding
the costs of green production technologies
and, accordingly, ignoring the need to consider
the environmental component when deciding
on socio-economic development of the country/
regions and taking environmental measures in
the process of economic activity;

key statutory acts governing relations in rel-
evant areas (the Commercial Code of Ukraine
in the economy, and the Law “On Environmen-
tal Protection” dated June 25, 1991 in ecology)
lack provisions on state policy aimed at ensur-
ing the social focus of digitalization with appro-
priate promotion of its socially positive results
and prevention / minimization of digitaliza-
tion-related risks;

a lack of legal mechanisms which can pre-
vent and /or compensate for the adverse impact
of digitalization on the environment, i.e., tech-
nical regulation, tax policy, enhancement
of socially responsible digital entrepreneurship.

5. Regulation of digital relations

State intervention in the digitaliza-
tion domain no longer raises objections, but
the calls for the freedom of cyberspace (A
Declaration of the Independence of Cyber-
space. 1996) and exclusive self-regulation are
a thing of the past. The above was driven by
the conduct of key players in digitalized mar-
kets with their unprecedented incomes amidst
the analog economy, stellar ambitions, abuse
of digital opportunities, and neglect of envi-
ronmental and economic issues. The striving
of digital, including cryptocurrency, billion-
aires to explore space using digital technol-
ogies, fleeing from environmental problems
on Earth (Cockburn H. 2021) is hardly evi-
dence of concern for the welfare of Earth’s
civilization, because vast sums of money are
not applied to the salvation of the Earth, its
ecology, but the salvation of the elite (not so
much intellectual as monetary). In this con-
text, the issue of using digitalization to solve
environmental and economic problems on
Earth, not in space, has become crucial. It
requires the participation of the entire interna-
tional community and each state to determine
at the legislative level and ensure the practical
implementation of measures for orienting all
branches of industry on green technologies,
outreach, and promotion of socially responsi-
ble (in part the environment and mitigation
of the risks of digital technologies) business.
In digitalization, domestic environmental
and economic policy, which is unfortunately
ignored by the Commercial Code of Ukraine,
holds pride of place in addressing the quite
serious problem. In fact, under present-day

conditions of society’s development, the prob-
lems of all its spheres are intertwined and need
a comprehensive solution. Thus, the fight
against Covid-19 is a challenge to the medical
sector and the economy (production of drugs,
vaccines, medical equipment and facilities,
online provision of various services, financial
losses caused by quarantine lockdown because
of tight restrictions for running a business),
and environmental protection (mass use of per-
sonal protective equipment against Covid-19
without proper measures for their disposal
causes environmental pollution). This also
concerns digitalization which is still accompa-
nied by euphoria about its enormous potential
despite the presence of significant risks. As
it always has been, today’s economic benefits
come to the fore, and the problem of threats
remains secondary.

6. Conclusions

The impact of a market economy and digita-
lization on the environment is ambiguous. One
of the primary causes of environmental pollu-
tion is a focus on marginal benefits from busi-
ness activities, incl. through neglecting green
production technologies to reduce production
costs. At the same time, digital technologies
developed in the process of innovation activity
allow controlling the environmental condition,
preventing, and reducing its pollution. How-
ever, digitalization, despite its great potential
for solving complex problems, is associated
with considerable risks that can adversely affect
the economy and the environment.

The duality of the impact of economic
activity (industrial, agricultural, construction)
and digitalization on the environment is a prob-
lem that must be addressed by a set of measures,
especially legal ones. This task should become
one of the priority areas of state legal policy
(at the national level) with the relevant reflec-
tion in the Constitution of Ukraine (in terms
of the state’s social and environmentally safe
focus of digitalization in the economy and other
spheres of social life; specification of fundamen-
tal digital rights and obligations of citizens),
Commercial and other codes/laws (in terms
of the consolidation of the specifics of the legal
regulation of digital relations in relevant areas
of the economy, environmental protection,
etc.). In the Commercial Code of Ukraine, it
is expedient to define features of the state eco-
nomic and legal policy in the context of grow-
ing threats to public welfare (first of all, in view
of climate change caused by pollution) and dig-
italization that advantages of the latter will not
be crossed by its risks, and a socially responsible
digital enterprise will be encouraged in a coun-
try with a developed digital economy (Ukray-
ins'kyy instytut maybutn'oho. 2020).
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EKOJIOTTYHUI CKJIATHUK B EKOHOMIKO-ITPABOBIIA ITOJITHIII
TEEP;KABU

Anorauis. Mema. Y cy4acHy enoXy pPO3BUTKY CYCIIJIBCTBA, SKY BJKe Ha3UBAIOTh U(DPOBOIO 3 OTJIs-
JIy Ha IMHUPOKE BUKOPUCTAHHS IU(PPOBUX TEXHOJIOTIH, BIVINB OCTAHHIX HA €KOJIOTIIO € HEOJHO3HAYHUM:
KpiM TIO3UTHBHOTO eeKTy (HANPHUKIAA, MOKINBICTD BUPINIEHHS HAJCKJIATHNUX 3aBIaHb), INdpoBisa-
1is1 [OB’s13aHa 31 3HAYHUMU PUSKKAMU. Y CTATTi JOCIIKYEThCS HU3Ka 11pobieM 1udposisaii (3 mosu-
1ii ii BIMBY Ha ceprt eKOHOMIKM I €K0JIOrii) 3 METOI0 HaMpaIloBaHHsI TPaBOBUX 3aC00iB 3MEHIIEHHST
TTOB’SI3aHUX 13 TIMM TIPOIIECOM PU3HKIB.

Memoou docnioxncenna. Buxopucranus HayKOBUX METOMIB AOCTIIKEHHs (AianeKTHaHoro, (Gop-
MaJIbHO-JIOTIYHOTO, CHCTEMHOTO aHaJli3y, CHHTE3Y, CHHepPreTHYHOT0, IPOrHOCTUYHOTO Ta 1HIINX METO/IB)
JIAJI0 3MOTY 3pOOUTH BUCHOBOK PO HEOOXIIHICTh KOPUIYBAHHS €KOHOMIKO-IIPABOBOI MOJITHKH JIePKaBH
B Cy4acHUX yMOBax 1uhpoBizailii 3 0008’ I3KOBUM yPaxXyBaHHSIM €KOJOITUHOTO CKJIAIHUKA.

Pesyavmamu. BucHoBOK Tpo HEOOXIAHICTh ypaxyBaHHs Ha PiBHI 3aKOHOAABCTBA He JIMIIe TTO3UTHB-
HUX, @ I HeraTUBHUX HACJI/IKIB BIIMBY 1I(POBI3aIlii IPyHTYEThCA Ha anaslisi GakTHYHOTrO CTaHy CIIPaB
B €KOHOMIYHIII Ta eKOJIOTTYHUX chepax, TeOPETUYHUX TIPallb YKPATHCHKUX 1 3apyOisKHIX aBTOPIB, a TAKOXK
CTaHy HOPMATHBHO-IIPABOBOTO PETYJIIOBAHHA 3a3HAYEHUX Bi[HOCHH. Y PE3yJbTaTi IPOBEIEHOTO JI0CIi-
JUKEHHS BUSBJICHO HEOAHO3HAYHICTh HACIKIB 3aCTOCYBAaHHS IM(POBUX TEXHOJOTIH, BUKOPUCTAHHS
SKUX MOKe OyTU JOCUThH CHPUATIUBUM JIJIsI CYCILILCTBA, IIPOTE IIOB'I3YETHCS 3 ICTOTHUMU PUHKAMUL.
Inerbes, 30KpeMa, PO 3acTocyBaHHs IUGMPOBUX TEXHOJIOTIIT 6e3 ypaxyBaHHs €KOJOTTYHOTO CKJIA[HUKA
(TaK 3BaHOTO BYIJIEIIEBOTO CJIi/LY, 110 IPUCKOPIOE HEraTHBHI 3MiHM KIiMaTy) 6e3BiZHOCHO 10 IMOBIPHOCTI
HACTAHHS IHINMNX HEraTUBHUX HACJIIIKIB.

Bucnosxu. 1lijcyMKOM IPOBEIEHOTO JOCTI/IPKEHHS € BUSIBJIEHHST KOMILIEKCY TPOOJIEM, OB’ SI3aHVX i3
BIIMBOM 1M(POBI3allil Ha eKOHOMIKY Ta €KOJIOTiI0, BCTAHOBJIEHHS B3AEMO3B'I3KY [UX IPOGJIeM, a TAKOK
HE3aJI0BLILHOTO CTaHy iX BUPIIIEHHs 3a JONOMOTON IIPABOBHX 3ac00iB; HAJ@HHS MPOMO3UIII I0/10
BJIOCKOHAJIEHHSI TIPABOBOTO 3abe3IiedeH sl PO3B’si3aHHsl PoGJIeM PU3UKOBOrO BIUIMBY IubpoBisailii Ha
€KOHOMIKY ¥ eKOJIOTifo, a caMe BKJIOYEHHS B OCHOBHI aKTH 3aKOHOJABCTBA, IO PETYITIOTh BiTHOCHHN
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OXOPOHY HABKOJIMIIHBOTO MPHPOHOTO CEPEIOBHUINA» ), OJOKEHD MO0 3abe3edeHHsI IePKABOIO COIli-
AJIBHOTO CHIPpsIMYBaHHS UG POBi3allii, 110 BKIIOYAE CTUMYJIIOBAHHS TIO3UTHBHOTO BUKOPUCTAHHST 1IU(PO-
BUX TE€XHOJIOTIH 1 MiHIMi3aIliio TOB’13aHUX i3 1M(POBI3aIi€I0 PUBUKIB.
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THE ROLE OF INTERNATIONAL LABOUR
ORGANIZATION CONVENTIONS IN THE SYSTEM
OF SOURCES OF LABOUR LAW OF UKRAINE

Abstract. Purpose. The aim of the article is to study the meaning and role of International Labour
Organization Conventions in the system of sources of labour law in Ukraine.

Results. In the article, the author comprehensively studies the main International Labour Organization
regulations and describes their individual provisions. The basic principles of labour law enshrined in
the Declaration of the International Labour Organization are analysed as the basis of Ukraine’s labour
relations in the State. Acts of the International Labour Organization that contain provisions regulating
important sectors of labour relations and require ratification by Ukrainian legislation are defined. The
importance of implementing the provisions of selected International Labour Organization Conventions
and Recommendations into domestic labour legislation is underlined. The author argues that, despite
the advisory and non-binding nature of the Recommendations of the International Labour Organization,
they contained important provisions and clarifications to the Conventions of the International Labour
Organization and can also be an effective tool in adjudicating labour disputes or conflicts. It is noted that
the acts of the International Labour Organization are of importance in the system of sources of labour law
in Ukraine, thereby require its full harmonization with their provisions.

Conclusions. The author makes a conclusion that, in the context of European integration, modern
and effective labour legislation is required in Ukraine. Accordingly, in order to accomplish this task, our State
must actively introduce international experience, on the basis of law-making of the International Labour
Organization. Theacts of the International Labour Organization can be considered a full-fledged source of labour
law in Ukraine, their provisions should be binding and have a positive impact on the protection of labour rights.
An analysis of the Conventions and Recommendations of the International Labour Organization enables to
state that their provisions are aimed at protecting the labour rights of employees, are incumbent not only
on the State but also on employers. The use of international labour standards requires a well-thought-out
and stable labour-law policy and the fulfilment of all the international obligations entered into.

Key words: sources of law, labour law, labour legislation, International Labour Organization,
International Labour Organization conventions, international standards.

1. Introduction

International labour standards are impor-
tant for regulating labour relations and are
developed on the basis of the study and compi-
lation of the practical experience of many coun-
tries in this field. Moreover, a market economy
in Ukraine and Ukraine’s further accession to
international institutions require the develop-
ment of new approaches to the legal regulatory
mechanism for labour relations and the broad-
ening of its sources.

The legal basis for the establishment
of sources of labour law is provided for by
the Constitution, which defines the legal
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regime for legal regulations adopted by the var-
ious State authorities, as well as the principles
of the legal regulatory mechanism for labour
relations. International legal instruments play
a leading role in the system of sources of labour
law in Ukraine.

The significance of the ratified international
legal regulations is the fact that, even though
they are generally binding and take precedence
over instruments of Ukrainian labour legisla-
tion, further incorporation of this type of source
into domestic labour legislation is an impor-
tant condition for Ukraine’s integration into
the international community. Moreover, not

© Yu. Chyzhmar, 2021
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only the process of ratifying international leg-
islation and bringing domestic legislation into
line with international standards, but also its
practical implementation in modern labour
relations, is of great importance.

Furthermore, the central role of the Conven-
tions of the International Labour Organization
as a world organization established to regulate
international cooperation in the field of labour
with a view to promoting peace and social
protection for workers should be underlined.
Therefore, the place and role of International
Labour Organization Conventions in the sys-
tem of sources of labour law in Ukraine require
specifying.

The aim of the article is to study the mean-
ing and role of International Labour Organ-
ization Conventions in the system of sources
of labour law in Ukraine.

The issues of the legal regulatory mecha-
nism for labour relations in international law are
studied by leading domestic and foreign schol-
ars: N.B. Bolovina, S.V. Venedictov, S.V. Vysh-
novetska, L.V. Vakariuk, O.0. Vostretsova,
L.P.  Harashchenko, N.D. Hetmantseva,
0O.S. Herasimova, W. Jencks, S.O. Ivanov,
M.I. Inshin, J.-C. Javillier, V.V. Zhernakov,
1.Ya. Kiselev, V. Leri, K.Yu. Melnyk, Zh. Potob-
ski, S.M. Prylypko, L. Svepston, K.L. Toma-
shevskyi, H.I. Chanysheva, D.V. Cherniaieva,
Yu.V. Chyzhmar, M. Shumylo, V.M. Shcherbyna,
O.M. Yaroshenko, et al.

2. International labour agreements

The international regulatory framework
for employment regulates, through interna-
tional agreements between States, issues relat-
ing to the use of labour, the improvement of its
conditions, labour protection and the protec-
tion of the individual and collective interests
of employees. Formally, such regulatory frame-
work is the labour norms (standards) embodied
in instruments adopted by the United Nations,
ILO, regional groupings of States in Europe,
America, Africa and the Middle East, as well as
in bilateral treaties between States (Chornous,
2012, p. 250).

The International Labour Organization was
the only attempt to grant universal rights to
workers. The development of the labour move-
ment in certain countries of the world coin-
cided with other objective processes, which sig-
nificantly influenced international labour law,
the growth of the division of labour in the inter-
national arena, increase in economic interde-
pendence of States and development of global
economic relations.

The main objectives of the 11O are to pro-
mote economic and social progress, achieve
peace and social justice, improve working
and living conditions, and protect human

rights. These objectives are pursued primarily
through law-making by the ILO, as well as all
its organizational and practical work, research
and publication activities.

With regard to the sources of international
labour law, the focus should be on the Inter-
national Labour Organization Conventions.
According to the Constitution, the ILO is
a specific international governmental organi-
zation aimed at regulating labour relations in
the countries, parties to its Convention in accor-
dance with the principles of equality and jus-
tice. It is this organization that has adopted
most of the special international labour stan-
dards. ILO Conventions regulate a wide range
of issues that are almost nowhere covered at this
level and often exceed the content of Ukraine’s
national legislation (Constitution of the Inter-
national Labour Organization, 1919).

The basic ILO instruments are sources
of universally accepted international standards
and norms of labour law. Universal instruments
include the ILO Declaration on Fundamental
Principles and Rights at Work (1998) (Decla-
ration of the International Labour Organization
on Fundamental Principles and Rights at Work,
1998).

According to I.Ya. Kiselev, the content
of these standards is a concentrated expression
of the experience of many countries, the produce
of a careful selection of valuable and universally
relevant norms and provisions of national sys-
tems of labour law, their transformation into
international provisions (Kiselev, 1997, p. 468).

ILO Conventions and Recommendations
constitute the International Labour Code (over
180 Conventions and over 190 Recommenda-
tions). The main ILO Conventions are: Night
Work (Women) Convention (No. 4, 1919),
Night Work of Yang Persons (Industry) Con-
vention (No. 6, 1919), Workmen’s Compensa-
tion (Accidents) Convention (No. 17, 1925),
etc.

Recent Recommendations adopted by
the ILO include HIV and AIDS Recommen-
dation, 2010 (No. 200) on, Domestic Work-
ers Recommendation, 2011 (No. 201), Social
Protection Floors Recommendation, 2012
(No. 202), Forced Labour (Supplementary
Measures) Recommendation, 2014 (No. 203).
However, the TLO has not been able to adopt
relevant Conventions on all of these issues
(Bilous, 2017, p. 156).

The ILO Declaration on Fundamental Prin-
ciples and Rights at Work (1998) lists the prior-
ity areas of the ILO standard-setting in this field
and the fundamental principles to be followed
by Member States, regardless of whether or
not they have ratified an ILO Convention, but
only by virtue of their accession to the Consti-
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tution of the Organization and the ILO Decla-
ration of Philadelphia (1944), which is annexed
thereto. The principles of international labour
law are: a) freedom of association and recog-
nition of the right to collective bargaining,
b) elimination of all forms of forced or compul-
sory labour, ¢) effective abolition of child labour
and d) prohibition of discrimination in employ-
ment and occupation (Declaration of the Inter-
national Labour Organization of basic princi-
ples and rights in the world of Labour, 1948).

The Declaration states that all Member
States of the ILO, in accordance with its Con-
stitution, are bound by the principles relating
to fundamental rights and have to promote
and implement them in good faith. These are:
a) freedom of association and the effective rec-
ognition of the right to collective bargaining,
b) elimination of all forms of forced or compul-
sory labour, ¢) effective abolition of child labour,
d) elimination of discrimination in respect
of work and employment (Kiselev, 1999, p. 461).

In view of the fact that not all ILO Member
States have ratified the fundamental Conven-
tions, the Declaration proclaims the principle
that all ILO member States, even if they have
not ratified the Conventions in question, have
obligation arising from the very fact of their
membership in the Organization to respect,
to promote and to realize, in good faith and in
accordance with the Constitution, the princi-
ples concerning the fundamental rights which
are the subject of those Conventions (Batry-
menko, 2012, p. 207).

For our State, the Conventions and Rec-
ommendations of the ILO are very important
because, in addition to the fundamental princi-
ples at work, they contain provisions governing
all sectors of labour, helping to resolve disputes,
and, above all, the obligation to respect labour
human rights.

3. Ratification of International Conven-
tions by Ukraine

Ukraine, as a member of the Organiza-
tion since 1954, has ratified more than sixty
ILO Conventions, of which about two dozen
since independence. Among these 20 Con-
ventions there are fundamental ones, such as
Worst Forms of Child Labour Convention
No. 182, Abolition of Forced Labour Convention
No. 105, Conventions No. 87 and No. 98,
related to freedom of association and right to
organise and collective bargaining. During
independence, about 30 ILO projects totalling
over $10 million were implemented in Ukraine.
The 11O standard-setting activities are mainly
in the form of Conventions and Recommen-
dations. The total number is now over 370,
and only one third has been ratified by Ukraine
(Volokhov, 2012).
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For example, ILO Forced Labour Con-
vention No. 29 of 1930 defines forced or com-
pulsory labour as all work or service which is
exacted from any person under the menace
of any penalty and for which the said person has
not offered himself voluntarily. This document
contains definitions of the time limit for the use
of forced labour and also specifies what work is
not considered forced labour. Ukraine ratified
the Convention on 10 August 1956.

With regard to regulating holidays, 11O
Holidays with Pay Convention No. 132 of 1970,
ratified by Ukraine on 29 May 2001, applies.
The Convention applies to all employed per-
sons, with the exception of seafarers. Under
Art. 3 of this Convention, every person to whom
this Convention applies shall be entitled to
an annual paid holiday of a specified minimum
length. In no case may leave be less than three
working weeks for one year of service. The hol-
iday shall in no case be less than three working
weeks for one year of service. The Convention
sets time limits for the use of leave. In particu-
lar, Part 1 of Art. 9 provides for that the unin-
terrupted part of the annual holiday with pay
referred to in Article 8, paragraph 2, of this
Convention shall be granted and taken no later
than one year, and the remainder of the annual
holiday with pay no later than eighteen months,
from the end of the year in respect of which
the holiday entitlement has arisen (Interna-
tional Labour Organization Holidays with Pay
Convention, 1970).

ILO Protection of Wages Convention
No. 95 of 1949, ratified on August 4, 1961, defines
the concept of “wage,” determines the procedure
for payment of wages, the conditions for pay-
ment of wages in the form of allowances in kind.
Article 14 of the Convention provides that, where
necessary, effective measures shall be taken to
ensure that workers are informed, in an appropri-
ate and easily understandable manner: a) before
they enter employment and when any changes
take place, of the conditions in respect of wages
under which they are employed; b) at the time
of each payment of wages, of the particulars
of their wages for the pay period concerned, in so
far as such particulars may be subject to change
(International Labour Organization Protection
of Wages Convention, 1949).

Moreover, an advantageous geopolitical posi-
tion and the liberalization of visa procedures con-
tribute to Ukraine’s status as one of the leading
countries supplying workforce abroad. In addi-
tion, within the country itself, there had recently
been an increase in the flow of migrants from other
countries. Issues of the legal status of migrant
workers are generally determined by international
organizations, primarily the International Labour
Organization and the United Nations.
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For example, ILO Conventions 97 and 143
provide for the following rules: States are given
the right to restrict access to limited catego-
ries of employment where this is necessary in
the interests of the State; the public authority
shall require a copy of the contract of employ-
ment to be delivered to the migrant before
his or her departure or be issued to him or her
at the reception centre at the time of his or her
arrival in the territory of the receiving country
and that the migrant should inform in writing
before his or her departure of the general con-
ditions of life and work, enjoyed in the country
of migration; the migrant may make the free
choice of employment, subject to the conditions
that he or she has resided lawfully in the ter-
ritory for of this State for a prescribed period
not exceeding two years; in countries where
the employment of migrant workers is subject
to certain restrictions, where possible, the latter
should not apply to migrant workers residing
in the country of migration for a certain period,
usually longer than 5 years; on condition that he
orshe has resided legally in the country of migra-
tion, the mere fact of the loss of employment by
the migrant worker shall not imply the with-
drawal of his authorisation of residence or work
permit; a migrant for employment shall not
be returned to their country of origin because
the migrant is unable to follow his occupation
by reason of illness or injury sustained subse-
quent to entry (International Labour Organ-
ization Migrant Workers Convention, 1949;
International Labour Organization Convention
on the Abuse of Migration and on Equal Oppor-
tunities and Equality of Treatment for Migrant
Workers, 1975).

However, Ukraine has not yet ratified
these Conventions. In Ukraine, the legal status
of migrants and other issues related to the reg-
ulatory mechanism for their work are regulated
by the European Convention on the Legal Sta-
tus of Migrant Workers. Taking into account
the provisions of the Law of Ukraine “On For-
eign Labour Migration,” according to which
the rights of migrant workers are regulated
by the legislation of the State of residence
and international treaties of Ukraine, to which
the Verkhovna Rada of Ukraine consented to
be bound, public policy on migration should
start the ratification and accession of Ukraine
to the International Convention on the Pro-
tection of the Rights of All Migrant Workers
and Members of their Familiesand ILO Conven-
tions on migration that declare the fundamen-
tal rights of migrants and guarantee the protec-
tion of the rights of migrants, including illegal
workers.

In modern context, ILO Home Work Con-
vention No. 177 (1996) and ILO Recommen-

dation No. 184 establish ILO standards on
home work, which, in accordance with Art. 1
of the Convention means work, carried out by
a person, to be referred to as a homeworker:
a) in his or her home or in other premises
of his or her choice, other than the workplace
of the employer; b) for remuneration; ¢) which
results in a product or service as specified by
the employer, irrespective of who provides
the equipment, materials or other inputs used,
unless this person has the degree of autonomy
and of economic independence necessary to
be considered an independent worker under
national laws, regulations or court decisions
(International Labour Organization Conven-
tion on Home Work, 1996).

The Convention has not yet been ratified by
Ukraine. The work of persons working at home
is regulated by the Regulation on Working
Conditions for Home Workers, approved by
the Resolution 275/17-99 of the State Labour
Committee of the USSR and the Secretariat
of the All-Union Central Soviet of Trade Unions
of 29 September 1998, considering that its pro-
visions contrary to the legislation of Ukraine
are not valid, as well as collective and labour
contracts. They are subject to the provisions
of the Labour Code. Considering that this legal
regulation is clearly outdated and does not meet
the new requirements and standards applicable
to home workers, Ukraine needs to ratify ILO
Home Work Convention No. 177, and to har-
monize domestic legislation with its main pro-
visions.

To protect the rights and interests of part-
time workers, ILO Part-Time Work Convention
No. 175 (1994) obliges Member States to ensure
that part-time workers enjoy conditions equiv-
alent to those of comparable full-time workers
(International Labour Organization Part-Time
Work Convention, 1994).

For example, Art. 7 of the Convention con-
tains provisions on the need to provide part-
time workers with conditions equivalent to
those enjoyed by part-time workers in compara-
ble situations in the fields of: a) maternity pro-
tection; b) termination of employment; ¢) paid
annual leave and paid public holidays; d) sick
leave; e) it being understood that pecuniary
entitlements may be determined in proportion
to hours of work or earnings (International
Labour Organization Part-Time Work Conven-
tion, 1994).

The Convention has not yet been ratified
by Ukraine, and the procedure for establish-
ing or modifying part-time work is governed
by the provisions of the Labour Code. How-
ever, the legislation does not clearly define
whether part-time work is permitted because
of the reduction of both working hours
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and working weeks. The law does not regulate
the number of days or hours of work that may
be set as part-time. In addition, there are other
contradictions and gaps that make it necessary
to ratify Part-Time Work Convention No. 175.

Recommendation No. 130 of the ILO con-
tains rules on the handling of employees’ indi-
vidual grievances arising from individual legal
disputes. The procedure established in this
instrument is a kind of complicated arbitra-
tion. Under this procedure, an attempt should
initially be made to settle grievances directly
between the worker affected and his immediate
supervisor. Where such attempt at settlement
has failed or where the grievance is of such
a nature that a discussion in this manner would
be inappropriate, the worker should be enti-
tled to have his case considered at one or more
higher steps, in accordance with the rules set out
in the collective agreements. Where all efforts
have failed, the dispute may be settled through
conciliation, recourse to a judicial authority or
other procedures provided for in a collective
agreement, as well as through voluntary arbi-
tration (Recommendation of the International
Labour Organization on the consideration
of complaints at enterprises in order to resolve
them, 1967)

Therefore, ILO Recommendation No. 92
calls upon States to establish voluntary con-
ciliation bodies to assist in the prevention
and settlement of industrial of labour dis-
putes. Such bodies should include equal
representation of employers and workers.
The conciliation procedure should be free
of charge and expeditious; such time limits
for the proceedings should be kept to a min-
imum. The Recommendation provides for
that its procedures may not be interpreted
as limiting the right to strike (International
Labour Organization Voluntary Conciliation
and Arbitration Recommendation, 1951).

It should be noted that ILO Recommenda-
tions contain advisory provisions for States to
harmonize national legislation with ILO Con-
ventions and are not binding. At the same time,
they should not be underestimated.

ILO Recommendations often accompany
particular Conventions, clarifying their provi-
sions, offering more rights and extending their
scope. However, unlike Conventions, which are
intended to create legal obligations for States
that ratify them, Recommendations are needed
to ensure that, without obliging the State to
do so, they serve as a model for the preparation
of national labour standards.

4. Conclusions

Therefore, in the context of European
integration, modern and effective labour legis-
lation is required in Ukraine. Accordingly, in
order to accomplish this task, our State should
actively introduce international experience, on
the basis of law-making of the International
Labour Organization. The ILO acts can be con-
sidered as a full-fledged source of labour law in
Ukraine, their provisions should be binding
and have a positive impact on the protection
of labour rights

An analysis of the Conventions and Rec-
ommendations of the International Labour
Organization enables to state that their pro-
visions are aimed at protecting the labour
rights of employees, are incumbent not only
on the State but also on employers. The use
of international labour standards requires
a well-thought-out and stable labour-law pol-
icy and the fulfilment of all the international
obligations entered into.

Ukraine’s labour legislation has not yet
been fully brought into line with international
standards and therefore needs to be reviewed
and amended in accordance with the provisions
of international legal instruments, including
ILO instruments.
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POJIb KOHBEHIII MIZKHAPO/[HOI Q_Pl’AHIBAI.IIi ITPAIII B CUCTEMI
JUKEPEJIA TPYIOBOTI'O IIPABA YRPAIHI

Anoraiisi. Memoto cmammi € JoCJTiJKeHHS] 3HAUeHHsI Ta PO KoHBeHIliit MiskHapoiHOT opraHizaitii
TIpalli B CHCTeMi JsKepesT TPYZOBOTO TTpaBa YKPaiHH.

Pe3ynvmamu. Y cTaTTi aBTOPOM IIPOBE/ICHO KOMILJIEKCHE IOCIIKEHHS OCHOBOIIOIOKHUX HOPMATHB-
HO-TIPABOBUX aKTiB MixkHapojiHoi opraHisartii mpaiti, oxapakTepr30BaHO OKpeMi ix mososkentst. [Ipoana-
JIi30BalO OCHOBHI 3aca/i1 TPYIOBOTO 11PaBa, sIKi 3akpimuieni B /lexmapartii Mixnapoioi opramisaitii npatti
Ta Ha SIKi TIOBUHHA CIIUpATHCS YKpaiHa Mijl 4ac peryJioBaHHS TPYAOBUX BITHOCHH y Jiep:kaBi. Busnaue-
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Ho aktu MixkHApoHOI opraHisaltii mpaiti, siKi MiCTSITb MOJOKEHHS, 0 PErJIaMeHTYIOTh BaXKJIUBI cepu
TPYIOBUX BIZIHOCKH, Ta HOTPeOYIOTh paruikallil BiANOBIAHO 40 3aKOHOaBCTBa YKpainu. Brasano Ha
BKJIMBICTD IMIITIEMEHTAILi] TT0JI0KeHb OKPeMHX KOHBeHIIH Ta pekoMenaliii MiskHapoHol opraHisarii
mpaiti y BiTYM3HSAHE TPY/I0BE 3aKOHOABCTBO. ABTOPOM 3ayBaKEHO, 1110, HE3BAKAIOUM HA PeKOMeH/Ialliii-
HUii 1 HeoOOB'A3KOBHI XapakTep pekoMerzaitiii MixkHapozHol opranisanii npaiti, BOHU MiCTSTh BaKJIUBI
TOJIOKEHHS 1 YTOUHEHHS 710 KOHBEHIIi# MiKHapoHOi opraHisaltii mparti, MOKYTb CIyryBaTH e(heKTHB-
HUM iHCTPYMEHTOM y BUPIIIEHHi TPYJOBUX CHOPIB Yi KOHMIIKTIB. 3a3HayeHo, 1o aktu MikHapOIHOT
oprasisaIfii mpaili MociJJaloTh BaroMe MicIle B CHCTeMi JKepesT TPYA0BOTO MpaBa YKpaiH! Ta BUMaraioTh
TIOBHOTO Y3TO/PKEHHSI H10T0 HOPM 13 IXHIMHU MTOJIOKEHHSMU.

Bucnosxu. KorncratoBaHo, 110 B yMOBax €BPOiHTerpallii BUHUK/Ia HEOOXiAHICTh CTBOPEHHS CYy4aCcHOTO
11 e)eKTUBHOTO TPYIOBOTO 3aKOHOABCTBA YKPaiHW. BiAmoBiHO, 7T BUKOHAHHS IIHOTO 3aBAHHS HAIA
JieprkaBa TIOBUHHA aKTMBHO BITPOBA/UKYBATH Y TPYAOBE 3aKOHOABCTBO MiXKHAPOJHUI JIOCBi/ 3 OLJIsiLY
Ha HOPMOTBOpUY mNpakTuKy MiskHapoaHoi opramisamii mparmi. Akt Mixnapopanoi opramizarii mpartti
MO’KHA BBKATH TOBHOI[IHHIM JUKEPEJIOM TPYZIOBOTO TIPaBa YKpaiHH, TOJOKEHHS SKOTO TIOBUHHI MaTh
000B'sI3KOBUII XapakTep i MO3UTHBHO BILIMBATH HA 3aXUCT TPYIOBUX [PaB. YHACJIIOK aHANI3y KOHBEH-
il Ta pekoMenzariti Mi>kHapoziHoi opramisaitii mparii Mo;kHa 3a3HAYNTH, 1[0 IXHi HOPMU CIIPSIMOBaHi Ha
3aXUCT TPYIOBUX IIPAB [PalliBHUKIB, 3a0e31eYeHHs SKUX OKJIAJaEThCs He JIHIIe Ha IepsKaBy, a il Ha po6o-
TOABIB. BUKOpHUCTaHHSI MIKHAPOJHUX CTAHAAPTIB Ipaili moTpeOye Bijl JeP/KaBy BeJEHHS IPOLYMaHO
Ta cTabiIbHOT TPYAOMPABOBOI MOITHKH, BUKOHAHHS BCIX MPUHHATHX Ha cebe MiKHAPOAHUX 30008’ 13aHb.

Kmouogi ciioBa: jukepesia 1pasa, TPy0Be MPaBo, TPYA0BE 3aKOHOAABCTBO, MikHApO/IHA OpraHi3ailis
npaili, KoHBeHI[i1 MizkHapoaHOi opraHisaiiii mparti, MiXkHapO/iHi CTaHAPTH.
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CURRENT ISSUES OF LAND TAXATION
MECHANISM IN UKRAINE IN THE CONTEXT
OF AGRICULTURAL LAND MARKET

Abstract. The purpose of the article is to analyze the current land, civil, tax legislation and doctrinal
sources to clarify the essence and legal nature of land fees in the context of the agricultural land market,
identify and analyze the main problems and shortcomings of pricing and collecting land fees, and the place
and role of this tax in the structure of revenues of local budgets of Ukraine. To define the concept of “land
fee” and “land market” in the taxation system of Ukraine, the authors analyze the framework of categories
and concepts of the study, specify land fees in terms of the land market and chief shortcomings of pricing
and the mechanism of collecting land fees. General theoretical proposals for the enhancement of the relevant
institution are formulated.

Researchmethods. The work is based on general scientific and special methods of scientific knowledge.

Results. The authors draw attention to the fact that the legislation of Ukraine needs to be reformed
in terms of the systematization of mandatory payments for land owners and users through enshrining
in the Tax Code of Ukraine a single mandatory payment for the relevant taxpayers — land fees. In
the case of implementation of this proposal at the legislative level, the land fee can be understood
as a mandatory fee paid by landowners and users (physical and legal entities) to local budget for
an efficient and rational use of land as the main national wealth of Ukraine. The article highlights
the major shortcomings of the current mechanism for pricing and collecting land tax. It is noted that
the improvement of the efliciency of land tax is associated with the implementation of the rental
concept of taxation aimed at collecting land rent driven by the advantages of location, fertility,
and quality of the land. The authors outline principal directions for the improvement of the system
of pricing and collecting land fees.

Conclusions. 1t is determined that land tax is one of the most important ways to increase
the economic efficiency of agricultural producers. The authors conclude that the establishment of land
tax should take place as follows: first, in proportion to income, economically and environmentally
sound; secondly, it should not burden a payer with a high rate, or a complicated payment procedure
or its inconvenient terms; third, tax rates should be in regression dependence on the dynamics
of the quality of agricultural land; fourth, it is necessary to include it in a single system of financial
circulation that its deduction and further use result in, at least, an indirect return to taxpayers through
its targeted focus on environmental needs.
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1. Introduction

An essential component of effective land
relations is a balanced fiscal policy of public
authorities in land use. The fundamental basis
of the organization of land management in
almost all civilized countries is the taxation sys-
tem. The selection of the strategy for developing
the land market and forms of its state regulation
in Ukraine should rest upon the national partic-
ularities of land relations, taking into account
the existing factors of socio-economic develop-
ment. Given the unique importance of the nat-
ural factor in the formation of national income
and the lifting of the moratorium on the sale
of agricultural land, the current task is to make
adequate changes in the tax system.

In the course of unfolding financial turmoil,
and thus, the volatile macroeconomic environ-
ment and escalating problems with pumping up
budgets, the consideration of the effectiveness
of the land tax mechanism in Ukraine becomes
particularly relevant. Unfortunately, the bene-
fits of collecting land tax in domestic practice
are not fully attained due to many problems, key
one of which is the inconsistency of the mecha-
nisms of collecting land fees with modern mar-
ket processes.

Moreover, with the development of Ukraine’s
market economy and state environmental policy,
it is essential to revise the essence and social role
of the land fee as a type of tax amidst the agri-
cultural land market, which is deducted to use
the land as the main national wealth of Ukraine
effectively and rationally, through analyzing
its financial and legal regulation, identifying
shortcomings of the specified regulatory impact,
and formulating proposals for their elimination.

Analysis of recent researches and publi-
cations. A set of statutory acts of Ukraine con-
ducted legislative regulation of land relations
and their taxation. Many scientific contributions
are devoted to land use taxation and the mar-
ket of agricultural lands. In particular, the legal
aspects of land fees were studied by such sci-
entists as Maksymchuk O.0., Pavlenko E.B.,
Horyn V.P, Bulavynets V.M., Bohatyrov Ye.M,
etal. Someaspectsoftheagricultural land market
were elucidated in the works by Korobska A.O.,
Stupen N.H., Ryzhok Z.R., Taratula R.B., Sal-
nykova T.V,, Kolesnik Ye.O., Silina LS., et al.
The mechanism of land taxation is covered by
Babii K., Pavlii A.S., Myshchyshyn L.R., Sydor-
ovych O.Iu,, Rudnytska Yu.V, et al. However,
despite a bulk of scientific papers, the issue
of creating an appropriate mechanism for col-
lecting land fees in the context of the agricul-
tural land market as a result of constant changes
in society is still poorly studied.

The purpose of the research is the analysis
of current land, civil, tax legislation, and doc-
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trinal sources to clarify the essence and legal
nature of land fees in terms of the agricul-
tural land market, identification and analysis
of major challenges and shortcomings in pric-
ing and collecting land fees, as well as deter-
mination of the place and role of the relevant
tax in the structure of revenues of local bud-
gets of Ukraine. The main tasks are: to clarify
the content of land fees in the context of the agri-
cultural land market; to determine the place
of land fees in the structure of revenues of local
budgets of Ukraine; to identify the fundamen-
tal shortcomings of the mechanism of collecting
land fees in the context of the agricultural land
market; to suggest ways to address them.

2. Theoretical-legal approaches to
the content and nature of land fees in the con-
text of the agricultural land market

The principal root of the existing difficulties
in the legal regulation of land fees in general
and in the context of the agricultural land mar-
ket, in particular, is the lack of a common inter-
pretation of the concepts of “land fee” and “land
market”. Although the legislator actively uses
the above terms, including in the fundamen-
tal act — the Land Code of Ukraine, neither
the Code or any other statutory legal act con-
tain their official interpretation. Most experts
agree that the lack of a legal definition of “land
fee” and “agricultural land market” is a signifi-
cant gap in Ukrainian legislation, which creates
difficulties in the practical application of land
law.

Considering the term “land fee”, it is worth
noting that the very term is not yet a legal
category. From a syntactic point of view, it
is a substantive phrase with the main word
“land” and its subordinate “fee” (Plotnikova,
2015, p. 44). It should be stated that the legal
definition of a land fee indicates that it consists
of two other taxes: rent for state or communal
land plots and land tax, which in their legal defi-
nitions are separated from other taxes and fees
by specifying a list of tax payers: 1) landhold-
ers; 2) owners of land shares; 3) permanent land
users; 4) tenants of land plots of state and com-
munal ownership.

V.I. Fedorovich’s opinion, who inter-
prets a land fee as a common name for all
types of mandatory payments paid in terms
of the exercise of a private right to property
and other real rights in land, generates interest
(Shulha, 2019, p. 446). However, it is essential
to mark that this definition demonstrates exclu-
sively private law nature of the land fee without
considering its essential features, in particular,
the fact that under para. 3 of art. 78 of the Land
Code of Ukraine (LCU), land in Ukraine may be
not only in private but also communal and state
ownership. Land fees are also paid for the use
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of communal and state-owned lands by payers,
which are not only individuals and legal enti-
ties as subjects of private law but also territorial
communities and the state, including as subjects
of public law.

The authors of the textbook “Tax Law
of Ukraine” edited by O. P. Hetmanets
and O. M. Shumila define the land fee by divid-
ing it into two components: land tax and rent
for the land of state and communal ownership.
At the same time, they argue that the social sig-
nificance of land fees involves both increasing
the relevant budgets or realizing the economic
interests of the owner and stimulating efficient
and rational land use (Hetmanets, Shumila,
Pokotaieva, 2013, p. 232).

In reviewing and analyzing the scientific
literature regarding the scope of the concept
“land fee” in the context of the agricultural land
market, it is necessary to clarify the essence
of the agricultural land market. It should be
noted that the concept of the land market does
not have an unambiguous interpretation, as it is
oftenidentified with land turnover. For example,
E. N. Krylatykh defines the land market as part
of land turnover under which establishment,
change of prices, and termination of land rights
occurs as a result of a legally executed contract
and is intermediated by cash or in-kind pay-
ment. The land market encompasses such types
of transactions as the purchase and sale of land
(land shares), land lease, pledge of the land
plot to obtain credit (Krylatykh, 1997, p. 35).
I. A. Tkonytska has a different view pointing out
that the land market covers more deals on land
plots, which are free of charge, including trans-
actions for the transfer of land ownership based
on an annuity and lifetime maintenance agree-
ment (Ikonitskaya, 2005, p. 241).

V. I. Nazarenko and H. I. Shmelov interpret
the land market even broader. Thus, accord-
ing to the authors, the land market should be
understood not as the very fact (or the right)
of land transfer from one owner to another by
purchase and sale, but as the whole complex
of relations on the movement of lands from one
user to another. This means that the land mar-
ket includes all transactions for its sale, lease,
exchange, inheritance, sublease, temporary use,
as well as certain forms of transfer of relevant
legal rights (Nazarenko, Shmelev, 2005, p. 112).
Moreover, V.I. Nazarenko and H.I. Shmelev
highlight that the land market should rely on
well-defined legislation, bylaws, the availability
of corresponding market infrastructure.

Judging from the current economic climate
and the level of development of land relations,
a broad understanding of the land market seems
correct. Given the concept of marketing, it
is the most relevant, in our opinion, to define

the land market as a system of economic rela-
tions for the alienation of land plots and rights
to them, which includes the following elements:
goods, demand, offer, price, infrastructure,
mechanisms of state regulation of land transac-
tions.

Based on the above, one can generally con-
clude that the legislation of Ukraine needs to be
reformed in terms of the systematization of man-
datory payments for land owners and users
through enshrining a single mandatory pay-
ment — land fees, at the Tax Code of Ukraine.
In the case of statutory implementation of this
proposal, epy land fee can be understood as
a mandatory payment made by landowners
and users to local budgets, payers of which are
both physical and legal entities, for eflicient
and rational use of land as the basic national
wealth of Ukraine.

3. Topical issues of the mechanism of col-
lecting land fees in the context of the agricul-
tural land market: the identification of funda-
mental problems and solutions

The analysis of the current mechanism
of land use taxation grounded on regulatory
and monetary value shows an equalizing sys-
tem that does not take into account the rental
income of land fees. As a result, the amount
of tax does not depend on the intended purpose,
usage pattern, and, most importantly, the out-
come of the economic activity of a taxpayer. In
the long run, it leads to violations of the princi-
ple of fair taxation of land use.

It should also be noted that the current
mechanism of collecting land tax does not
ensure the completeness, fairness, and gen-
erality of land taxation since it is related to
the problem of registration and cadastral regis-
tration of land. In addition, according to the tax
authorities, the information array they received
often does not contain land title deeds (tax iden-
tification number (TIN), land address, cadastral
number, etc.) and has many errors and inaccu-
racies: the same plots are duplicated under dif-
ferent cadastral numbers, the area of land plots
is incorrect, most of them do not contain data
on location and their owners; thus, it is impos-
sible to identify landholders and guarantee
appropriate tax administration. Consequently,
the number of taxpayers registered with the tax
authority at the location of the land does not
match the number of taxpayers (Borzenkova,
2015, p. 42).

There remains a set of serious challenges
that do not secure the complete formation
of the tax base for land tax in the state. In
particular, a serious challenge is the tax-
ation of land use without title documents
and proper registration of changes in the type
of permitted land use. Ukrainian tax legis-
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lation does not allow the taxation of areas,
which causes the loss of local budget reve-
nues due to the non-calculation of the tax
and its understatement (Dema, Sus, Trokoz,
2011, p. 370). Agricultural lands are some-
times used as land taxed at the maximum rate,
and tax authorities have no reason to collect
maximum tax as land tax calculation is based
exclusively on title documents and the type
of permitted land use. Moreover, tax author-
ities do not have information on tax ben-
efits that leads to incorrect determination
of the tax base and the amount of accrued tax.
Due to the above challenges upon identifying
the substantial base for land tax, there appear
to be differences in tax potential and the for-
mation of budget revenues.

According to the authors, the current mech-
anism for collecting land fees contains short-
comings that do not ensure fair taxation. It is
poorly differentiated in terms of property sta-
tus, profits of economic activity of agricultural
production. Differentiation rooted in the reg-
ulatory-monetary value rather characterizes
the purpose of land plots than their intended use
that does not stimulate the efficiency of land use
and does not consider the socio-economic situa-
tion of an individual landowner — it is of critical
importance amidst the high social inequality
of the population of our state — especially of one
who lives in rural areas and has small land plots
as subsistence. Some researchers contend that
the current mechanism of land taxation in gen-
eral and in the context of the land market is not
an effective tool for collecting and redistrib-
uting land rent (Yatsukh, 2018, p. 130). Thus,
the analysis of the current system of land use
taxation allows stressing that the improvement
of the effectiveness of land tax is associated with
the implementation of the rental concept of tax-
ation aimed at deducting land rent conditioned
by advantages of location, fertility, and quality
of the land.

It should be stated that for the moment,
Ukraine has developed a regulatory frame-
work focused on advancing the efficiency
of the agricultural land market and the use
of land resources following their intended
purpose and taxation principles. Pursuant to
Arts. 271 and 286 of the Tax Code of Ukraine,
a tax base comprises the statutory mone-
tary valuation of land, taking into account
the indexation coefficient, the area of land,
the statutory monetary valuation of which is
not carried out, and the data of the state land
cadaster. The Order of the State Committee
of Ukraine on Land Resources “On approval
of Guidelines for expert monetary valua-
tion of land plots” No. 118 as of 12.11.1998
approved Guidelines for expert monetary val-
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uation of land plots which contains the funda-
mental methodological principles, as follows:
- the use of indicators of standard crop capac-
ity(based on soil properties) and standard
costs calculated on the ground of planning
sheet; - the determination of the best and most
efficient use of a land plot under the current
type of land use; - the calculation of profit
indicators of an entrepreneur and capitaliza-
tion ratio for land plots.

At the same time, in the development
of Guidelines, an array of key aspects which
directly set the amount of the regulatory-mon-
etary value of the land has not been addressed:
1. the procedure for performing calculations
for plots the information on borders of which
the state real estate cadaster lacks; 2. it is not
possible to compile explications of land areas
by soil varieties without vectorization (digi-
tization of soil maps); this type of work causes
an increase in the cost of state cadastral val-
uation of agricultural land, but it is required
because the obtained materials will have a var-
ious functional application; 3. the guidelines
do not contain unambiguous requirements for
the procedure for fixing market (forecast) prices
of marketing crops, the calculation of profit
of a businessman and capitalization ratio. Such
requirements must be clearly and unambigu-
ously defined.

Nowadays, most authors propose to
improve tax benefits and increase land tax rates
for some categories of land as an alternative
for the improvement of the mechanism of cal-
culation and payment of land tax in Ukraine
in the context of the agricultural land mar-
ket (Sydorovych, Rudnytska, 2011, p. 115).
According to the contributors, the advance-
ment of the system of establishing and collect-
ing land fees in the context of the land mar-
ket is possible in two realms: a more detailed
differentiation of the tax rate; the clarification
of indicators of a regulatory-monetary value
of land plots.

In the former case, it is essential to main-
tain at the state level for a reduction in
the tax rate for agricultural land, from 0.3%
to zero — if agricultural producers, who manu-
facture the most important products and food,
are free of land fees in full. The advancement
of the relevant system in the latter case should
include timely updating of land valuation data
and differentiation of cadastral and regulatory
value of land plots depending on the purpose
and permitted use. The cadastral value should
be minimal for agricultural land; maximum —
for industrial lands. The introduction of dif-
ferentiated indicators of the regulatory-mon-
etary value of lands should also be carried out
at the level of specific public authority. More-
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over, in the authors’ opinion, when setting
payments for agricultural land, it is crucial to
consider their quality, location, and economic
significance.

In general, several areas prevent the use
of land tax in the context of the land market as
a regulator of efficient land use:

1. Low investment activity. The investment
attractiveness of land resources largely depends
on the stability, certainty, and predictability
of territory development, which can take place
only if available approved documents of ter-
ritorial planning of state entities. In addition,
the slow involvement in the economic turnover
of land plots of state or communal ownership
also has a negative impact on the investment
attractiveness of lands.

2. A lack of control over land use. Accord-
ing to the authors, the solution to this problem
requires the following: - the analysis of prin-
ciples and patterns of determining the market
and cadastral value of land plots, comparability
of results; - study of the legal regime of a land
plot, i.e., permitted use of the land plot, pros-
pects of urban development of the territory
it is located on; - the study of characteristics
of the land plot to find possible options for its
use; - assessment and analysis of current land
use.

3. A lack of coordinated activities of state
authorities and local self-government to control
the collection of land tax. The solution to this
problem embraces: - active involvement of spe-
cialists who deal with professional evaluation
and have expertise in establishing the regulato-
ry-monetary value, commissioning of economic
expert analysis; - the enhancement of interac-
tion between public authorities and local gov-
ernment bodies which take part in land manage-
ment and disposal; - additional administration
and transfer of services related to accounting,
monitoring, and analysis of land plots to special-
ized organizations in terms of the development
of the public-private partnership.

One of the activity areas of local govern-
ments should be the involvement of unclaimed
agricultural land plots in circulation; - the con-
version of unclaimed land plots and agricul-
tural land plots into state and local ownership;
- the creation of conditions for legal registration
of rights to land plots from agricultural lands,
which are used by agricultural organizations
and farm (agricultural) enterprises; - setting
increased land tax rates in case of their non-
use for the intended purpose; - the registration
of ownership of land plots that were legally
allotted from the lands of former collective
farms (kolkoz) based on shared ownership; -
identification of unaccounted land plots occu-
pied by country houses, homestead buildings.

Thus, the implementation of a unified pol-
icy in the field of land relations, arrangement
of the boundaries of land users, identification
of irrational land use, involvement of unac-
counted lands in taxation and civil turnover
will contribute to land tax revenues, create
a favorable investment climate that promotes
the flow of additional financial resources to
state and local budgets.

In general, the realization of the above pro-
posals requires the development of legal rules
regulating the serviceability of land tenure,
land use; resumption of the practice of conduct-
ing special surveys and studies (including soil
surveys); improvement of the theory and prac-
tice of land valuation; creation of an appropri-
ate mechanism of the agricultural land mar-
ket. These measures are aimed at improving
economic instruments for regulating land use,
organizing the rational use, and protecting land
resources of the country and its regions.

4. Conclusions

When considering the land tax in the con-
text of the land market as one of the main
ways to advance the economic efficiency
of agricultural producers, the authors hold
it necessary to emphasize that it should be
introduced: first, in proportion to income,
economically and environmentally sound;
secondly, it should not burden a payer with
a high rate, or a complicated payment pro-
cedure or its inconvenient terms; third, tax
rates should be in regression dependence
on the dynamics of the quality of agricul-
tural land; fourth, it is necessary to include
it in a single system of financial circulation
that its deduction and further use result
in, at least, an indirect return to taxpayers
through its targeted focus on environmental
needs. Foreign experience confirms that tax
regulation becomes effective when the land
tax in the land market acquires an objec-
tive environmental focus, i.e., it returns to
the level of rent-forming factors through
the mechanism of the financial cycle, ensur-
ing their sustainable reproduction.

Moreover, the land tax system must pri-
marily encourage the owner and user to use,
care for and maintain land efficiently. Sec-
ondly, the taxation system of agricultural
producers must consider the peculiarities
of this economic sector, the level of produc-
tion potential, the outcomes of financial
and economic activities of enterprises
and their efficiency. Hence, the implementa-
tion of the principle of fair taxation of land
use tax is achieved. Third, land taxation
should overcome the landowners’ visions
of the system of free land and promote their
careful treatment of it.
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AKTYAJIDHI TINTAHHSI MEXAHI3MY 3EME/IbHOI'O OITIOJATKYBAHHA
B YKPAIHI B KOHTERCTI PUHRY 3EMEJIb
CIIbCbKOT'OCIIOJAPCBKOTIO ITIPU3HAYEHHA

Anoranisi. Memoro cmammi € aHaji3 Y4MHHOTO 3eMeJIbHOTO, IUBIJIBHOIO i I0/JATKOBOIO 3aKOHO-
JIAaBCTBA Ta JOKTPUHAJBHUX JIXKePeJ /IS 3’sICYBaHHs CYTHOCTI i TPABOBOi TIPUPON TIJIATU 32 3eMJIIO
B KOHTEKCTi PUHKY 3eMeJIb CiIbChKOTOCIOaPChKOTO MPU3HAUEHHS, ileHTHdiKallisg Ta aHaxi3 0CHO-
BHUX TIPOOJIEM i HEJIOMIIKIB BUBHAUEHHS I[iHM Ta CIPABJASHHS IJIATH 32 3€MJII0, 8 TAKOK BU3HAYCHHS
MicIg i poJii OO0 MOAATKY Y CTPYKTYPi AOXOMIB MiclieBuX 6roskeTiB Ykpainu. [l BUSHAYEHHSI
TOHATH «IIJTaTa 3a 3eMJII0» Ta «PUHOK 3eMJIi» B CHCTeMi OTOAATKyBaHHS YKpPaiHM MpOaHaIi30BaHO
KOMIIOHEHTH TTOHSATIHHO-KaTeropiaJibHOTO anapaTy JOCTi/IKeHHs, BCTAHOBJICHO 3MICT IIJIATH 32 3eMJIIO
B KOHTEKCTi PUHKY 3€MJli, BAOKPEMJIEHO OCHOBHI HEJIOiKM BU3HAUYEHHST I[iHU I MeXaHi3My CIIPaBJIsH-
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HsI TIJIATH 32 3eMJTI0, COPMOBAHO 3araJbHOTEOPETUYHI TIPOTIO3UILii IO/I0 ONITUMIi3aIii GyHKITioHyBaH-
HSI IIbOTO IHCTHUTYTY.

Memoou docaioxncenns. PoGOTY BUKOHAHO HA TI/ICTaBi 3arajlbHOHAYKOBHX 1 CHEIialbHUX METO/IB
HayKOBOTO ITi3HAHHS.

Pesyavmamu. 3BepHeH0 yBary Ha Te, 110 3aKOHOAABCTBO YKpaitu n1oTpedye pehopMyBaHHs B HAIPSI-
Mi cucteMarusailii 060B'sI3KOBUX [IATEKIB /sl BJIACHUKIB 1 KOPUCTYBAYiB 3eMJIi IIJIIXOM 3aKPillJIeHHS
Ha piBHi [TogaTkoBOTO KOMEKCY YKpaiHU €IMHOTO 0O0B’SI3KOBOTO TIIATEKY Vsl 3a3HAYEHNX TMUIATHUKIB
TIO/IATKIB — TJIATH 32 3eMJIT0. Y pasi peastizaliii i€l mporo3wuilii Ha piBHi 3aKOHOAABCTBA TTi/T IIITATOIO 32 3eM-
JII0 MOKHA Oyjie po3yMiTi 000B’I3KOBUIL IIATIK, SIKUii CIIPABJISIETHCS 3 BIACHUKIB I KOPUCTYBAYiB 3eMIi
110 MiCIIeBHX OIO/KETIB i3 MeTOI0 e(peKTUBHOTrO i PallioHaJIbHOr0 BUKOPUCTAHHS 3eMeJb sIKk OCHOBHOTO
HaIioHa bHOro GaratcTBa YKpainm, a HOro miaTHUKamMu € gk (isudmi, Tak i opuandni ocobu. Y crar-
Ti BUOKPEMJICHO OCHOBHI HEJIOJIIKN YMHHOTO MeXaHi3My BH3HAYEHH: I[iHU Ta CIPABJSHHS 3€MEJIbHOTO
MOJIATKY. 3a3HavYeHo, IO TiBUIIeHHS e()eKTUBHOCTI 3eMeJIbHOTO TO/IATKY MOB’sI3aHe 3 Peasi3alli€io PeHT-
HOT KOHIIEIIIT OMO/IATKYBAHHSI, CIIPSIMOBAHOTO HA BUJTYYEHHST 3eMeJIbHOI PEHTH, 3yMOBJIEHOT IlepeBaramMmu
PO3TAlTyBaHHS, POJIOYOCTI T AKOCTI 3eMEJIbHUX YTijib. 3AIIPOIOHOBAHO OCHOBHI HATIPSIMHU BJIOCKOHAJICH-
HS CHCTEMHU BCTAHOBJIEHHS Ta CIIPABJISIHHA TJIATH 32 36MJTIO.

Bucnosxu. Busnaueno, 1110 3eMeJbHUN 0JATOK € OJHUM i3 HANTOJOBHINIUX CIIOCOGIB MiIBUIIICHHS
€KOHOMIUHOI ePEKTUBHOCTI CITbCHKOTOCIIOAAPCHKIX TOBAPOBUPOOHUKIB. 3POOIEHO BUCHOBOK PO TE, 110
BCTAHOBJIEHHSI 3eMEJIbHOTO TO/IATKY Ma€ BifllyBaTHCS 3 OIJISIIy Ha TaKi yMOBH: MO-TIEpIIie, BiH Mae OyTu
HPOIOPIIAHUM JI0XO0/LY, EKOHOMIYHO i €KOJIOriYHO OOTPYHTOBAHUM; I10-PYTe, BiH HE TIOBUHEH OOTSIKY-
BATU CBOTO IIATHUKA Hi BUCOKOK CTABKOIO, Hi CKJIA/[HOK TIPOIEAYPOIO CIIaT abo He3pydyHuMH ii Tep-
MiHaMM; MO-TPETE, CTaBKU MOJATKy MAIOTh TepedyBaTi B perpeciiiniil 3a1esKHOCTI Bil IMHAMIKH SIKOCTI
CIJIbCHKOTOCIIOIAPCHKUX YTijib; TI0-4eTBePTe, HeOOXIHO BKJIIOUUTH 1ell TOAaTOK y €Uy cucTeMy (hiHaH-
COBOTO Kpyroo0iry, 1106 Biji fI0ro BUIyYEHHsI Ta IOAAJIbIIOr0 BUKOPUCTaHHs OyJia Xoua 6 HelpsiMa Bijaua
IIATHUKAM TIOIATKIB Yuepe3 HOTo 1iIboBe CIPAMYBaHHS Ha eKOJOTTYHI TOTPEOH.

KmouoBi cioBa: miata 3a 3eMJI0, 3eMeJbHHI TOJATOK, MEXaHi3M OIO/IATKyBaHHS, JepKaBHA
[IOJIITHKA, IHBECTUI[IIIHA ITOJIITHKA.
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THE LEGAL INSTITUTE OF PUBLIC
PROCUREMENT IN THE SYSTEM
OF SPECIAL ADMINISTRATIVE LAW

Abstract. Purpose. The article deals with the study of the legal institute of public procurement,
which is newish but actively developing in Ukraine. The express purpose of the research is to understand
and arrange the adopted legislation on public procurement, separate the relevant legal institute,
and substantiate its branch attribution.

Research methods. Research methodology is conditioned by the article’s purpose; thus, it is used
both general scientific and special methods of scientific cognition. Research logic involves processing
and studying the application scope of the law: the procedure of procurement and administrative appeal,
and the mechanism of control and legal protection to achieve the purpose and tasks set by the authors.

Results. The conducted study of the legal institute of public procurement has made it possible to conclude
that the institute of administrative law comprises a set of rules regulating decision making about the need
for procurement, preparation for procurement, appeal, and control. In particular, the entities entering into
legal relations (customers) are subjects which are established by the state or a territorial community to
meet public needs. The procurement procedure and grounds for a refusal to participate in the procurement
procedure are compulsorily regulated by the law, and the method of determining the expected value
of the procurement item and the rules for setting the procurement item by the customer are regulated by
the act of the Ministry. Moreover, appeals against actions and decisions in public procurement procedures
can be carried out both in administrative and court proceedings, in which the Antimonopoly Committee
of Ukraine is the body of administrative appeal, and the administrative court — the body of judicial appeal.

Conclusions. Everything mentioned in the article as a whole allows asserting the formation
and becoming of a new institution of special administrative law — the institute of legal regulation of public
procurement.

Key words: public procurement, public procurement procedure, institute of administrative law,
PROZORRO.

1. Introduction

The current stage of the development
of laws on public procurement is characterized
by rapid growth. On the one hand, this is stipu-
lated by the general purpose of public procure-
ment — the introduction of efficient and trans-
parent procurement (Arrowsmith, 2010, 150;
Munoz, 2016, 13-37), the creation of a com-
petitive environment in public procurement,
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and the reduction of corruption risks as part
of the implementation of public procurement.
Thus, the evidence of procurement efliciency is
the full meeting of public needs and the rational
use of budget funds because of the implementa-
tion of such orders (Yaremenko, Shatkovs'kyy,
2014).

On the other hand, the development
of the legal institute of public procurement is

© T. Karabin, O. Bilash, 2021
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determined by the signing of the Association
Agreement, the provisions of which provide
for the consistent approximation of Ukrainian
legislation on public procurement to the EU
Public Procurement Law acquis'. That kind
of approximation is supported by institu-
tional reform and the introduction of an effec-
tive system of public procurement based on
the principles governing the European Union’s
public procurement, as well as the concepts
and definitions set out in Directive 2004,/18 /EC
of the European Parliament and of the Council
of 31 March 2004 on the coordination of proce-
dures for the award of public works contracts,
public supply contracts and public service con-
tracts and Directive 2004/17/EC of the Euro-
pean Parliament and of the Council of 31 March
2004 coordinating the procurement procedures
of entities operating in the water, energy, trans-
port and postal services sectors.

Therefore, science faces the task of under-
standing and arranging the adopted legislation
on public procurement, the separation of the rel-
evant legal institute, and the justification of its
branch affiliation. The authors of this article
pursue the same goal.

Research methodology is conditioned by
the article’s purpose and thus, both general
and special methods of scientific cognition are
used. The logic of the research involves process-
ing and studying the scope of the legislation,
the very procurement and administrative appeal
procedures, as well as the mechanism of con-
trol and legal protection to achieve the goals
and objectives set by the authors.

2. Scope of public procurement laws

The scope of public procurement laws is
specified by two factors: entities entering into
the relevant legal relations and the subject
of such relations.

Special procedures for public procurement
are applied in case when legally identified cus-
tomers carry out the procurement of goods,
works and services. By relying on the provisions
of the Law of Ukraine “On Public Procurement”
No 922-VIII as of 25.12.2015, it follows that
they are entities that are created by the state
or amalgamated community (hromada) to meet
public needs, including taxpayers, which must
be provided by the state and which spend public
finances for purchase. In the practical applica-
tion of procurement legislation, customers are

1 Prior to the adoption of the Law “On Public
Procurement” No. 922-VIII as of 25.12.2015, the legal
and economic principles of procurement of goods, works
and services to meet the needs of the state and an amal-
gamated community (hromada) were regulated by
the Law “On Government Procurement” No. 1197-VII
as of April 10, 2014. Accordingly, the Agreement uses
the term “public procurement” to refer to what is cur-
rently understood as government procurement.

conventionally divided into “ordinary” (public
administration entities) and those who carry
out activities in individual areas of management.

An important focus of public procurement
reform is professionalization, i.e., the establish-
ment of a rule according to which persons, who
have sufficient expertise in public procurement,
carry out organization and conduct of procure-
ment. It will improve the quality and man-
ageability of the procurement procedure, save
budget funds, enhance customer accountability,
and allow the integrating of the function of pub-
lic procurement into a comprehensive system
of public finance management. In fact, the above
is prescribed by the Strategy for reforming
the system of public procurement (“route map”)
approved by the Decree of the Cabinet of Min-
isters of Ukraine dated February 24, 2016,
No. 175-p. Starting from January 1, 2022, exclu-
sively authorized persons, who are employees
of the customer and put in charge of conducting
procurement procedures, will be responsible for
procurement.

The cost of the item or service of procure-
ment and the category of goods or services
specify the application scope of public procure-
ment laws. Customers may at sole discretion
use or determine their methods of calculation
of the expected value of the procurement item,
but the approximate method of identifying
the expected value of the procurement item was
approved by the Order of the Ministry of Eco-
nomic Development as of 18.02.2020, No. 275.

The rules for defining the procurement item
by the customer are regulated by the Procedure
for determining the procurement item approved
by the Order of the Ministry of Economy
No. 708 as of 15.04.2020.

The procurement of goods, works
and services, the value of which does not exceed
50 thousand hryvnias, requires compliance with
the principles of public procurement and pub-
lication of the report on the procurement con-
tract in the e-procurement system. At the same
time, the use of the e-procurement system is also
practicable in the case of procurement, the cost
of which is less than 50 thousand hryvnias, con-
ducted by a business entity, which is not a cus-
tomer in the eye of the law “On Public Procure-
ment”, for any amount. Such procurements are
called “pre-threshold procurements”; they are
used at the customer’s request as an alterna-
tive to the report on the procurement contract
concluded without using the electronic system.
The procedure for “pre-threshold procurement”
is regulated by the Order of SE “Prozorro”
No. 11 dated 20.03.2019.

3. Procurement procedure

The public procurement procedure is carried
out under the following principles: 1) a fair com-
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petition among participants; 2) maximum econ-
omy, efficiency, and proportionality; 3) openness
and transparency at all procurement stages;
4) non-discrimination of participants and equal
treatment of them; 5) objective and impartial
identification of the tender winner; 6) preven-
tion of corruption and abuse. The practical
significance of the above principles is growing,
as they are relevant not only to a proper inter-
pretation of the rules but are also applied by
the courts when rendering decisions in cases
(Case No. 902/347/20).

Study and analysis of the principles have
already been subjected to scientific discussion
(Karabin, 2021, 222-227), but some issues
should also be covered in this article. Thus,
the principle of openness and transparency
of public procurement envisages openness
and transparency of data on procurement, free
and unrestricted access, as well as the com-
pleteness and accuracy of relevant information
(Bondarenko, Pustova, 2016, 154). Custom-
ers provide all participants with free access to
procurement data. In Ukraine, there is a web
portal of the Authorized Procurement Agency
(the Ministry of Economic Development,
Trade and Agriculture of Ukraine), which is
an online service for creating, storing, publish-
ing full information about procurement, elec-
tronic auction, automatic exchange of infor-
mation and documents, and use of services
with automatic exchange of information, that
is accessed via the Internet. The information
and telecommunication system “PROZORRO”
available at www.prozorro.gov.ua (Order
of the Ministry of Economy, Trade and Agri-
culture “On the Web Portal of the Authorized
Body for Procurement” dated 07.04.2020,
No. 648) is the web-portal for public pro-
curement. Requirements for the functioning
of the electronic procurement system are reg-
ulated by the Procedure for the functioning
of the electronic procurement system and autho-
rization of electronic platforms approved by
the Resolution of the Cabinet of Ministers
of Ukraine No. 166 as of 24.02.2016.

The principle for preventing corruption
and abuse is essential for many countries
(Gnoffo, 2021, 75-96). In Ukraine, the pub-
lic procurement procedure is also not without
corruption risks (Typovi koruptsiyni ryzyky u
publichnykh zakupivlyakh). In particular, some
discretionary powers in procurement planning,
preparation of tender documents, consideration
of bid proposals can create conditions for corrupt
practices, as the very customer can adequately
determine the need for particular goods, specify
technical, qualitative, and quantitative charac-
teristics of the procurement item, set require-
ments for suppliers and terms of the contract.
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Procurement activities can be exercised
through one of the following procedures:

1) open bidding (it is the basic procurement
procedure and is conducted for procurement
exceeding 200 thousand hryvnias for goods
and services and 1.5 million hryvnias for works);

2) selective tendering (a new procurement
procedure, which has been commenced on
19.10.2020, is applied when the customer needs
to pre-qualify participants, and the expected
purchase value exceeds the amount equivalent
to 133 thousand euros — for goods and services,
5150 thousand euros — for works);

3) competitive dialogue (applied when it is
impossible to identify the required technical or
qualitative characteristics of goods or services,
as well as when the item of procurement is coun-
selling, legal services, development of informa-
tion systems, software products, use of new
innovative technologies, etc.);

4) simplified procurement (it is used while
procuring goods, works and services, the value
of which is equal to or exceeds 50.000 hryvnias
per procurement item per year and does not
exceed 200.000 hryvnias for goods and services
and 1.5 million hryvnias for works).

Article 17 of the Law “On Public Pro-
curement” outlines the grounds for refusing
to participate in the procurement procedure.
Thus, the law includes two types of grounds
for the refusal: some lead to the participant’s
refusal to participate in the procurement pro-
cedure, and others result in a decisive ban on
participation.

4. Appeal

An appeal is an important stage of the pub-
lic procurement procedure, which is focused on
protecting the participants’ rights and improv-
ing the quality of the customers’ procurement
procedure. The appeal procedure is regulated
by Article 18 of the Law “On Public Procure-
ment” and the Decree of the Cabinet of Min-
isters of Ukraine “On establishing the fee for
filing a complaint and approving the Procedure
for making a fee for filing a complaint with
the appellate body through the electronic pro-
curement system and returning it to the subject
of the appeal” No. 292 dated April 22, 2020.
However, the law explicitly prohibits the abuse
of rights, including the right to appeal against
decisions, actions, or omissions of the customer.

The Antimonopoly Committee of Ukraine
acts as the appeal body in these categories
of cases; its participation in protecting rights is
so significant that it is also called a “kind of judi-
cial body” (Fayizov, 2018, 31) for bidding. The
complaint is submitted in the form of an elec-
tronic document via the e-procurement system;
the complaint is also charged via the e-procure-
ment system. The fee for filing a complaint varies
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depending on the expected value of the procure-
ment item and the ground being challenged, in
particular, conditions of the procurement pro-
cedure or the customer’s decision or action.

Following the complaint’s consideration,
the appeal body is entitled to render the follow-
ing decisions:

1) on the establishment or absence of viola-
tions of the procurement procedure;

2) on measures which the customer is
obliged to take to eliminate the violations.
Such measures include full or partial cancella-
tion of the customer’s decisions, the provision
of required documents, explanations, the elimi-
nation of any discriminatory conditions, bring-
ing the tender documents in line with the law, or
the cancelation of the procurement procedure
in the case of impossibility to correct the viola-
tions. It is worth mentioning that the Antimo-
nopoly Committee is not authorized to deter-
mine the winner — only the procuring entity has
such authority.

The decision on the complaint’s consid-
eration is disclosed in the Prozorro system
and sent to the complainant and the customer.
It takes effect from the date of adoption and is
binding on all persons concerned. The total
number of appeals against procurement pro-
cedures is relatively small: according to offi-
cial statistics of the Antimonopoly Commit-
tee, the number of appeals against decisions
in judicial authorities does not exceed 5%
of the total number of decisions, and courts
often refuse to satisfy claims on procedural
grounds without referring to the point in dis-
cussion (delay beyond deadlines, a lawsuit filed
with the unauthorized court, etc.) (Hadzaman,
Overko, 2020, 59).

As for judicial appeals against decisions,
actions or omissions of executive authorities or
local governments in the procurement proce-
dure, the well-established case law states that
“... the executive body or local government acts
as a power entity in terms of the organization
and procedure of bidding (tender), and dis-
putes about the appeal of decisions or inaction
of these bodies fall within the jurisdiction
of administrative courts before the emergence
of contractual relations between the tendering
authority and the tender winner. However, after
concluding an agreement between the tender-
ing authority and the tender winner, the dis-
pute over the legality of the tender commit-
tee’s decision is subject to civil (commercial)
proceedings, as it affects the property interests
of the winning bidder” (Case Ne 918/843/17
of 14.05.2019). In other words, all legal rela-
tions before the emergence of contractual ones
between the tendering authority and the ten-
der winner of the competition based on their

essence are public and fall under the jurisdiction
of administrative courts.

5. Control

Control in the field of public procurement
is carried out at all stages of the procedure to
prevent violations of the law and bring violators
to justice. The entities of control activities com-
prise the Ministry of Economic Development,
Trade and Agriculture of Ukraine, the State
Audit Office of Ukraine, the State Treasury
Service of Ukraine, the Accounting Cham-
ber, the Antimonopoly Committee of Ukraine,
banks, citizens, public organizations and their
unions. Statistics of procurement activities are
highlighted and analyzed (Rusin, 2020).

Procurement control can take
the following forms: monitoring, procurement
verification, inspection (revision), and audit.
Article 8 of the Law “On Public Procurement”
regulates the monitoring procedure. Control
and inspection are conducted under the provi-
sions of the Law “On Basic Principles of Pub-
lic Financial Control in Ukraine” and the Pro-
cedure for Conducting Procurement Checks
by the State Audit Service of Ukraine
and Its Interregional Territorial Bodies (Decree
of the Cabinet of Ministers of Ukraine No. 631
as of 1.08.2013), and the Procedure for Inspec-
tions by the State Audit Office of Ukraine
and Its Interregional Territorial Bodies (Decree
of the Cabinet of Ministers of Ukraine No. 550
as of April 20, 2006).

The central executive body implementing
the state policy on state financial control (State
Audit Office of Ukraine) monitors the procure-
ment procedures (analysis of the customer’s
compliance with the legislation during the pro-
curement procedure, conclusion of the procure-
ment contract and its effect to prevent violations
of laws on public procurement) and supervision
of the observance of procurement legislation.

The state financial control body shall publish
a notice about the decision to start monitoring
the procurement procedure in the e-procurement
system within two working days from the date
of such decision. The term of monitoring the pro-
curement procedure shall not exceed 15 working
days from the next working date from the day
of publication of the notice of commencement
of monitoring of the procurement procedure in
the e-procurement system. The report of the con-
trolling body shall specify what measures the cus-
tomer must take and identify ways to eliminate
the violations found during the monitoring
(Case No. 640/467 /19 as of 5 March, 2020).

The legislation entitles the customer — not
the participant of the procurement procedure,
or its winner, or the contractual counterparty—
to appeal the monitoring report. This is the posi-
tion of the court (Case No. 540/686,/19).
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As it stands, the Antimonopoly Commit-
tee of Ukraine is the appeal body. According to
the law, it establishes Commissions for Com-
plaints of Violations of Public Procurement
Legislation, which make decisions on behalf
of the Antimonopoly Committee of Ukraine.
At present, Commissions for Complaints
of Violations of Public Procurement Legisla-
tion have not been established, and procedures
for appointing complaints commissioners take
place.

In addition to state control in public pro-
curement, public control is exercised. It is
ensured through free access to the entire data
on public procurement, which is subject to
disclosure, or informing controlling bodies
about violations of the procurements laws via
the e-procurement system or in writing. Public
control is also carried out via the DOZORRO
system (https://dozorro.org/). It is a platform
where each participant of the system (supplier,
customer, controlling body, citizen) can get
feedback from the state customer or supplier,
discuss and evaluate the conditions of a partic-
ular item to be procured, analyze the procure-
ment items of a particular government agency
or institution, prepare and submit a formal
application to regulatory authorities, and other
issues.

6. Conclusions

Consequently, the institute of administrative
law comprises a set of rules governing the deci-
sion on the need for procurement, preparation
for procurement, as well as the procedure for
procurement, appeal and control. During these
stages, “the administrative method of legal reg-
ulation” is manifested (Tsybulnyk, 2018, 196),

the implementation and protection of the public
interest are realized.

In particular, entities entering into the rel-
evant legal relations (customers) are entities
that are created by the state or an amalgam-
ated community to meet public needs, includ-
ing taxpayers, which must be provided by
the state and public finances which are spent
to purchase. The Law “On Public Procure-
ment” obligatorily regulates the procurement
procedure and grounds for a refusal to par-
ticipate in the procurement procedure. The
Order of the Ministry of Economic Devel-
opment adopted the method of determining
the expected value of the procurement item,
and rules for determining the procurement item
by the customer are regulated by the Procedure
for determining the procurement item approved
by the order of the Ministry of Economy.

Appeals against actions and decisions in
public procurement procedures can be made
in administrative and court proceedings. The
procedure for administrative appeal is regu-
lated by the Decree of the Cabinet of Minis-
ters of Ukraine “On establishing the fee for
filing a complaint and approving the Procedure
for making a fee for filing a complaint with
the appellate body through the electronic pro-
curement system and returning it to the subject
of the appeal”. The Antimonopoly Committee
of Ukraine is the administrative body of appeal
in the relevant cases, and the administrative
court — the body of judicial appeal.

All the above give ground to assert the for-
mation and becoming of a new institute of spe-
cial administrative law — the institute of legal
regulation of public procurement.
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IIPABOBUI IHCTUTYT IYBJIYHUX 3AKYIIIBEJb Y CUCTEMI
OCOBJUBOIO A/IMIHICTPATUBHOTI'O ITPABA

Anoraiig. CTaTTio IPUCBSYEHO TOCTI/PKEHHIO TTUTAaHb MPABOBOTO IHCTUTYTY MyOMIYHIX 3aKYTIiBEb,
SKWI € BITHOCHO HOBYM, TIPOTE TAKKUM, III0 OCTaHHIM 4aCOM CTPiMKO PO3BUBAEThCS B YKpaiHi. besmocepes-
HBOIO Memot0 TOCITI/KEHHS € OCMUCJIEHHST T CHCTEMATH3AIlisT IPUITHATOrO 3aKOHOABCTBA MO0 Ty 04~
HUX 3aKyIIiBeJIb, BUOKPEMJIEHHS BIIIIOBI[HOTO IIPABOBOTO IHCTUTYTY 3aKOHOIABCTBA, & TAKOK OOTPYHTY-
BaHHs HOTO rajy3eBoi MPUHAIEKHOCTI.

Memoou docaioxncenns. MeTo0J10ris1 TOCIIIZKEHHS 3yMOBJIEHa METOK POOOTH, TOMY BUKOPUCTOBY-
10TbCS SIK 3araJIbHOHAYKOBI, TaK i crieriajabHi MeTo/I HayKOBOTO MisHaHH4. JIoTika JoCTiIzKeHHS T10JIsTae
B OIPAIIOBaHHI Ta BUBUEHH] cheprt 3aCTOCYBaHHSI 3aKOHO/IABCTBA, BIACHE POIIE/LYPU 3aKYITiBEJIb Ta aiMi-
HICTPAaTHBHOTO OCKap;KeHHS, @ TAKOJK MEeXaHi3My KOHTPOJIIO 1 IIPAaBOBOTO 3aXUCTY JIJIsI IOCATHEHHS METH
it 3aB/IaHb, 110 OCTaBJIEH] aBTOPAMH.

Pesyavmamu. TlpoBesierie TOCTIKEHHST TMOZ0 MPABOBOTO IHCTUTYTY MyONIYHUX 3aKyIiBEsTb 1aj0
3MOTY JIIITH BUCHOBKY, 110 CYKYIIHICTh HOPM, SIKi PETYJIIOI0Th IIPUIHSTTS PillieHHS [IPO HEOOXiHICTD 3aKy-
TIBJT, MiITOTOBKY /10 TIPOBEJIEHHST 3aKYIiBJI, a TAKOK POy Py MTPOBEAEHHS 3aKyIiBIi, i1 OCKap>KeHHST
il KOHTPOJIb, € iHCTUTYTOM aJMiHICTPATUBHOTO TIpaBa. 30KpeMa, cy0 €KTamu, siKi BCTYMAIOTh Y Bi/[ITOBI/IHi
NPaBOBIAHOCKHHN (3aMOBHUKAMHK), € CyO'€KTH, 1[0 CTBOPEHi AepiKaBoio abo TePUTOPialIbHOI0 TPOMAIOIO
1 3abestedernst motpeb cycminbersa. [Iporeaypa 3aKymiBesb Ta MiCTaBy /I BiIMOBH B y4acTi y TIpo-
Ieypi 3aKyTiBJi IMIEPaTHBHO perJaMeHTOBaHI 3aKOHOM, METOJMKY BM3HAUEHHS OYiKyBaHOI BapTOCTi
npeMeTa 3aKyIiBJIi Ta MpaBU/JIa BU3HAYCHHS 3aMOBHMKOM IIPE/IMETa 3aKYIiBJi BPETyJIbOBAHO aKTOM

35



10,2021
ADMINISTRATIVE LAW AND PROCESS

minicTeperBa. KpiM Toro, ockap:KeHHst i i pilteHb y mpoleaypax myOJiuyHNX 3aKyTiBeIb MOKe 3/ii-
CHIOBATHCS SIK B a/IMiHICTPATMBHOMY, TaK i B CyJIOBOMY MOPSIJIKY, IPH IIbOMY OPraHOM a/IMiHiCTPaTHBHOTO
OCKap>KeHHS B 3a3HAYCHMX KATETOPISIX CIIPAaB € AHTUMOHOIOJIBHUI KOMITET YKPaiHu, a OPraHOM CY/I0BOTO
OCKapsKeHHs — a/[MiHiICTPATUBHUH CYI.

Bucnosxu. Yce BUKTajieHe y CTaTTi B KOMILTEKCI /Ia€ TMiICTaBN TOBOPUTH TIPO (hOPMYBAHHS Ta CTAHOB-
JIEHHSI HOBOTO IHCTUTYTY OCOOJIMBOTO aJIMiHICTPATUBHOIO IIPaBa — IHCTUTYTY IIPABOBOTO PETYJIHOBAHHSI
1y 6JIIYHIX 3aKYITiBEJb.

Kutiouosi ciroBa: mmy0urivHi 3aKy i, Iporeypa myOJigHIX 3aKy i BeJTb, IHCTUTYT aIMiHICTPATHBHOTO
mpaBa, PROZORRO.
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LEGAL CULTURE AS DETERMINING FACTOR
FOR LEGAL SOCIALIZATION
OF MODERN PERSONALITY

Abstract. Purpose. The aim of this article is to consider legal culture as an important factor in
the legal socialization of modern youth and to define its role and significance in the life of young people.

Results. In the current context of the development of an independent State governed by the rule of law
and of civil society in Ukraine, it is necessary to raise the level of legal culture of the people, especially
the younger generation. The article considers legal socialization as a two-way process (the person is both
the object and the actor of socialization) of active acquisition of legal values and norms by the individual with
a view to forming a personality with an appropriate level of legal culture. The study identifies the content
of the legal socialization of the personality, which is determined by the main factors, such as: the law as
a system of socially binding norms; legal awareness as a form of public awareness that reflects the attitude
of the parties to legal relations to the law; legal culture as a system of spiritual and pecuniary values in
the functioning of the law. The study identifies specific features of the legal socialization of young people
in modern Ukrainian society, related to the weakening of the social and legal activity of the personality
and the diminishing role of traditional institutions and means of legal socialization, while the inclusion
of the individual in social and legal environment is predominantly of a spontaneous nature, which often
gives rise to legal nihilism and antisocial behaviour among modern youth. It is proven that legal culture
and awareness of the younger generation should be increased through various measures and mechanisms.

Conclusions. The authors make a conclusion that the formation of a personality’s legal culture is
acomplex and long-term process in which both legal knowledge, legal experience and genuine legal practice
and, without a doubt, the whole legal reality matter. Legal culture cannot be an independent element
of social life, part of the general structure of legal awareness, nor can it function independently of the legal
awareness of the whole society and of individuals. The development of legal culture is an important factor
in the legal socialization of young people and the first step towards building a highly developed civil
society in a State governed by the rule of law.

Key words: law, legal socialization, legal culture, legal consciousness, personality, society.

cesses in society, based on the resolution of con-
tradictions between elements of the old social

1. Introduction
The development of the personality in mod-

ern society, defined by scholars as a post-indus-
trial, information, mass, consumer and knowl-
edge society, is characterized by significant
attitudinal transformations based on changes
in values, perceptions of norms and patterns
of behaviour and the like. Such changes are
a natural reflection of transformational pro-

© V. Kachur, S. Kozin, 2021

order and the creation of new goals of social
development and the means to achieve them.
They are also characterized by a rethinking
of the current state of affairs in society, an assess-
ment of the content and scope of the crisis,
and the elimination of inconsistencies with
the level and trends of modern civilizational
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development in the political and economic
and legal systems, as well as by new chan-
nels for the socialization of the personality.
The high dynamism of all processes of social
activities, the qualitatively new levels of its
existence and development, related to the pro-
cesses of intensive technology and informati-
zation of society in general and the existence
of a personality in particular, require the devel-
opment of an appropriate level of legal culture
and awareness of the personality and entire
society. Law, legal culture and legal awareness
are interdependent components of the process
of legal socialization, the functioning and action
of which directly influence the specificities
of the legal socialisation and certainly the very
result of socialization.

In the course of socialization, an individual
learns not only norms and laws, but also all ele-
ments of the legal system, including legal con-
cepts. Therefore, the legal socialization of young
people is based on: the acquisition of legal norms
and a certain attitude to those norms; the eval-
uation of the direct implementation of those
norms in legal practice; attitudes toward legal
concepts and institutions; assimilation of legal
ideology as a systematic and scientific reflection
of legal reality in ideas, concepts and principles.

In the course of legal socialization, a young
individual gradually integrates into a broad
social context and moves towards full par-
ticipation in the functioning of civil society
and the State. However, there may be distor-
tions that lead to subsequent criminal tenden-
cies in the individual and a legal nihilism. That
is why, in the current context of the develop-
ment of an independent State governed by
the rule of law and of civil society in Ukraine,
it is necessary to raise the level of legal culture
of the population, especially the younger gener-
ation.

Therefore, the aim of this article is to
consider legal culture as an important fac-
tor in the legal socialization of modern youth
and to define its role and significance in the life
of young people.

It should be noted that fundamental
works by domestic and foreign authors have
played an important role in the development
of the concept of legal socialization, considering
issues of the essence, value and elements of legal
socialization as a factor in the development
of legal culture of society, the role of legal educa-
tion in the process of legal socialization, its form
and methods, as well as the importance of legal
socialization in the formation of legal activity
and lawful behaviour of a person. These include
the works by H. Andreieva, 1. Zharovska,
I. Kon, A. Mudryk, A. Bandura, M. Kravets,
V. Shvachka and others. These studies consider
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general issues of socialization, legal awareness,
lawful behaviour and other aspects of the prob-
lem.

In our opinion, the above-mentioned studies
have not paid suflicient attention to the issues
of defining the content of the process of legal
socialization of young people, in particular
under the current development of the Ukrainian
State and the formation of civil society.

2. Specificities of the definition of legal
culture

As is well known, an important component
of the general culture is legal culture, that is,
a set of values, legal concepts and processes
that function as a socio-legal guide for people in
a given society. It has the following attributes:
decisive human and civil rights and freedoms in
the legal organization of societal and public life;
affirmation of respect for the law and the legal
order, the ideas and values of the rule of law in
the mass legal consciousness; practical imple-
mentation of the principles of constitutionalism
and the rule of law; legal activism of citizens
and their associations in the exercise of their
rights and in the proper discharge of their legal
obligations; active legislative, human rights
and law enforcement activities at all levels
of the State machinery (Kutovyi, 2021, p. 8).

According to Ye. Pidlisnyi, the definition
of legal culture of the personality should be
based on a number of general theoretical pro-
visions, which emphasize the most essential
values of both the phenomenon of legal culture
of society and the culture of the personality in
general. A number of fundamental points need
to be taken into account: first, legal culture
of the personality can be seen as the sum of two
components, such as creative and personal; sec-
ondly, as part of legal culture of society, which
is both dependent on legal culture of the soci-
ety and one’s creativity; and thirdly, legal cul-
ture of the personality can be seen as the degree
and nature of its legal development; fourth,
legal culture of the personality is based on posi-
tive legal consciousness and is realized in effec-
tive activity (Pidlisnyi, 2018, p. 242). Another
scientist M. Fabrikov defines legal culture
of the personality as the ability to apply legal
knowledge in life, as well as the level of devel-
opment of legal consciousness. It combines
concepts such as law, legal awareness, legal rela-
tions, legality and the rule of law, lawful con-
duct, legal institutions, level of acceptance by
society of the full diversity of legal values (Fab-
rikov, 2017, p. 17).

Thisisadvocated by G. Baliuk, whoincludes
in the concept of legal culture of the person-
ality knowledge of the law, understanding
of its essence and principles, values and qual-
ities, as well as respect for the law, confidence
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in the fairness of the law and the humanity
of justice, habit of observing legal regulations,
law in general. In other words, legal culture
of the personality implies not only knowledge
and understanding of the law, but also legal
judgments (Baliuk, 1984, p. 9), that is, legal
culture of the personality is his/her positive
legal consciousness in activities. Legal cul-
ture is confined to activities that correspond
to the progressive achievement of society
in the legal field, and that constantly bring
about the legal enrichment of the personality.
M. Keizerov includes in the concept of legal
culture the political evaluation of law and legal
behaviour, law making and legal science (Keiz-
erov, 1983, p. 17). B. Salnikov adds to the con-
cept of legal culture of the personality progres-
sive activity, which includes all values related
in one way or another to the functioning
of the law, its system of rules and principles
(Salnikov, 1989, p. 23).

Therefore, when studying legal culture,
researchers emphasize its subjective factor, in
which the personal, psychological, purposeful
and behavioural characteristics of the personal-
ity are prominent.

In such definition, the indicator of legal cul-
ture of the personality is an extent of the activ-
ity of the actor of the law in the legal field,
of the voluntary implementation of legal norms
and the reality of citizens' rights and free-
doms. The level of legal culture has an impact
on the efficiency of legal regulatory machin-
ery, the nature of legislation, forms and means
of guaranteeing citizens' rights, and the degree
to which universal human values and the norms
of international law are defined. In this con-
text, 1. Zharovska describes legal culture as
a level of legal awareness, including the degree
of knowledge of the law, on which the executive
branch and officials rely. It is also characterized
by the intensity of beliefs about the value of law
(Zharovska, 2016).

The study of the structure of legal cul-
ture of the personality is an important area for
understanding its essence and for emphasizing
its role and place in the legal life of society. It
would be wrong to limit the structure of legal
culture to a mere enumeration of its elements,
so that the structure is either the construc-
tion of the object, or the sum of its elements
and the relations between them, or the system
of all or only the permanent links of elements
forming the whole, or finally, the principle,
the method, the law of the bonds of the elements
of the whole. It is necessary to understand not
only the relationship between these elements
(legal knowledge, skills, emotions, feelings,
beliefs, legal practices, etc.) but also their unity
and system.

The authors of the entry “Legal Culture” in
the legal encyclopaedia edited by Yu.S. Shem-
shuchenko argue that it is expressed in three
main dimensions: legal cultural orientations,
activities for their implementation, results
of realization of these orientations (Shem-
shuchenko, 2003, p. 537). In the first dimen-
sion, the individual is expected to acquire
the knowledge, skills and ability to exer-
cise the right. The second is characterized
by human creativity in the legal field, which
implies acquiring or developing his/her rights,
knowledge and skills. The third dimension
expresses the internal potential of legal culture
(Shemshuchenko, 2003, p. 537).

B. Selivanov extends the list of elements
of legal culture of the personality by adding
to this system such elements as: awareness
of the essence of the law, its social and personal
value as an expression of justice and a guarantor
of the inalienable rights and freedoms, honour
and dignity of every human being; awareness
ofthenecessary primacy of the law over the State;
knowledge of the Constitution and the law, their
assessment in terms of the essence of the law
and legal ideals; knowledge of one’s rights, free-
doms and duties; respect for the rights and free-
doms of every individual, a conscious desire
to translate the principles of law into practice,
a habit of lawful behaviour, an awareness of one-
self as a free person and as the actor of real rights
and freedoms, and the ability to exercise them;
civil and legal activism in the exercise of their
political, other civil rights, freedoms and duties;
intolerance to any breach of the rule of law, ter-
ror of man by the State (Selivanov, 1999, p. 76).

Therefore, the analysis of the theoretical
basis for determining the structure of legal cul-
ture enables to argue that legal culture of young
people includes: 1) legal education; 2) legal
awareness; 3) understanding of the principles
of law; 4) confidence in the fairness of law, legal
rights and duties.

In terms of legal activity, legal culture
of young people can be grouped into: 1) theoret-
ical and practical, i.e. professional; 2) productive
and reproductive.

In terms of the content of legal culture,
it should be grouped into: 1) legal awareness
and legal thinking as a system of reflaction
of legal reality by the actor; 2) lawful behav-
iour as a system of legal thinking translated
into a specific life situation; 3) results of lawful
behaviour and legal thinking. This is what we
think the structure of legal culture of young
people should look like.

The young person’s attitude to his/her
rights and duties, which also reflects his/her
attitude to law, lawfulness and justice, is exer-
cised through certain functions of legal culture.
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The formation of an appropriate level
of legal culture among young people depends
on traditional attitudes towards the law,
legality, the state of affairs in the legal frame-
work, the institutional form of law-making
and law-enforcement practices, legal order,
professional competence of lawyers. The legal
socialization of young people is particularly
affected by the competence of legislators, law-
yers and all law-enforcement bodies.

An integral part of legal culture are
the rights, freedoms and duties of citizens,
prescribed by law. They are a normative way
for young people to interact with each other
and with society.

Thus, legal culture is an essential factor in
the legal socialization of young people. The role
of culture in the legal socialization of young peo-
ple is realized through a number of its functions.

3. Functions of legal culture

Indisputably, the functioning of legal
culture of society is ensured by the system
of economic relations. Through the develop-
ment of legal knowledge, habits and principles
in people, the reflection function of legal culture
is realized. The content of this function var-
ies according to the stage of the development
of society. On the other hand, the evaluation
function causes a certain emotional response
of the personality to various parties and phe-
nomena of legal life on the basis of legal practice.

The cognitive and educational function
of legal culture is linked to legal and moral
guarantees of such universal values as hon-
esty and decency, kindness and mercy, moral
self-control and decency, honour, dignity
and freedom of choice. The cognitive function
regulates the intellectual activity of the person-
ality, depending on his/her level of intellectual
development.

The regulatory function of legal culture
ensures that basic legal requirements become
daily behaviour. The degree of assimilation
of the law can be gauged by the behaviour of cit-
izens in various legal situations. The regulatory
function is a regulator of human behaviour
in accordance with the existing legal system
and general legal culture. Human behaviour is
a conscious manifestation of will, thus it differs
from other actions, such as those of an instinc-
tive or reflex nature. The law cannot operate
without the active creative role of legal aware-
ness and culture. Therefore, this function ena-
bles to regulate human behaviour in the legal
field.

The legal socialisation function of legal cul-
ture is to shape the legal qualities of the per-
sonality. His /her legal beliefs should be stable.
Legal qualities are formed in the process of legal
education and include elements of a regulatory
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function, because the process of law-making is
nothing more than consolidation of the need for
legal regulatory machinery for social relations
through legal awareness. The ultimate goal
of law-making is to regulate human behaviour.

The regulatory function of legal culture is
aimed at ensuring the stable, orderly, dynamic
and efficient functioning of all elements
of the legal system. Legal culture is not only
a reflection of public life, but also an active
factor in influencing the functioning of law in
society.

The axiological and normative function
of legal culture encompasses a variety of phe-
nomena. This is a reflection of the State’s atti-
tude to possible future facts, actions, rules
to follow. Non-compliance entails the conse-
quences of possible negative events.

The prognostic function of legal culture
simultaneously covers law-making and the exer-
cise of the right, includes the analysis of trends
in the legal system. The result of the function
of legal modelling is the establishment of certain
models (rules) of conduct, which are evaluated
by legal awareness as proper, socially necessary
for the successful development of public rela-
tions in the State.

The communicative function of legal cul-
ture acts separately, enabling evaluation of legal
communication as a phenomenon of legal cul-
ture and contributing to the legal development
of the personality.

4. Conclusions

Therefore, the formation of a personality’s
legal culture is a complex and long-term process
in which both legal knowledge, legal experience
and genuine legal practice and, without a doubt,
the whole legal reality matter. Legal culture
cannot be an independent element of social life,
part of the general structure of legal awareness,
nor can it function independently of the legal
awareness of the whole society and of individ-
uals.

An analysis of modern Ukrainian society,
which is in the process of developing a demo-
cratic political and legal system, enables to high-
light specific features of the legal socialization
of young people in modern Ukrainian society,
related to the weakening of the social and legal
activity of the personality and the diminish-
ing role of traditional institutions and means
of legal socialization, while the inclusion
of the individual in social and legal environ-
ment is predominantly of a spontaneous nature,
which often gives rise to legal nihilism and anti-
social behaviour among modern youth. There-
fore, the issue of raising legal culture and legal
awareness of the younger generation through
various measures and mechanisms is being
updated. These measures are as follows:
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1) With regard to State strategy: public pol-
icy aimed at protecting the interests of young
people and complying with the Constitution
and laws by all State bodies;

2) With regard to law-making: making leg-
islative activity more professional, granting
to the population the right to initiate legisla-
tion, broadening public coverage of legislative
activity, involving more youth organizations
in the drafting and preparation of legal regula-
tions; strengthening legal liability for violations
of citizens' rights and freedoms;

3) With regard to law application: licensing
of legal professions, reform of the judicial sys-
tem, holding of practical seminars, establish-
ment of advisory councils in legal departments
with stable involvement of members of youth
organizations;

4) With regard to legal education: raising
the general morality of citizens, popularizing

legal knowledge (including through the mass
media), arousing interest in legal knowledge
and making it more accessible, and developing
family legal education;

5) With regard to legal science and legal
education: further development of scientific
research in the field of legal culture, increasing
the efficiency of higher legal education;

6) With regard to civil society
and personal initiative: resolution of prob-
lems of local self-government, development
of the system of public organizations, active
defending the person's rights, combating any
manifestation of lawlessness and arbitrari-
ness.

Therefore, the development of legal culture
is an important factor in the legal socialization
of young people and the first step towards build-
ing a highly developed civil society in a State
governed by the rule of law.
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ITPABOBA KYJIBTYPA SIK ]}I/IBHA‘IAJIBHI/II}‘I YUHHHUK ITPABOBOI
COUIATI3ALII CYYACHOI OCOBUCTOCTI

Anorauisi. Memoto cmammi € po3rJisiji IPABOBOI KYJIKTYPH sSIK BaKJIMBOTO YMHHUKA ITPABOBOI cottiai-
3a1lii cyyacHoi MOJIOJIi, BU3HAUEHHS Ti POJIi Ta 3HAUEHHS B KUTTEAISIIBHOCTI MOJIOZI01 0COOUCTOCTI.

Pesynvmamu. Y cydacHux yMoBax po30yI0BU HE3aJI€KHOI TPABOBOI IepsKaBy Ta TPOMACHKOTO CyC-
HiJbeTBa B YKpaiti, 6e3yMOBHO, HeOOXiAHO MiAHATHA Ha GiIbII BUCOKUIL PiBEHb [IPABOBY KYJIBTYDPY Hace-
JIEHHSI, 2 0COOJIMBO MOJIOZIOTO TIOKOJIHHSL. Y CTATTi PO3IJISHYTO TIPABOBY COLAMI3allito SIK JBOCTOPOHHIIL
nporiec (0coba € 0HOYaCHO 06'EKTOM i cyG’€KTOM colliasizaliii) akTHBHOTO 3aCBOCHHS 1HMBIIOM IIPaBo-
BUX I[IHHOCTEH Ta HOPM i3 METOI0 (hOPMYBaHHS OCOOKCTOCTI 3 BIAMOBIIHNM PiBHEM TIPABOBOI KYJIBTYPH.
VTouHeHo 3MiCT IPaBoBOi comiamisanii 0cobu, SKUil BU3HAYAETHCA OCHOBHUMM YMHHUKAMHE, 30KPEMa:
[PaBOM $IK CHCTEMOIO COLIAIbHUX 3araibHOOO0B I3KOBUX HOPM; TIPABOCBIIOMICTIO K (hOPMOIO CYCITiJIb-
HOI cBizoMOCTI, 110 BigoGpaskae crapjieHHs cy0'€KTiB IPaBOBIAHOCKH J0 TIpaBa; IIPABOBOIO KYJIBTYPOIO K
CUCTEMOIO IyXOBHUX i MaTepiaJibHUX I[iHHOCTEl y cepi hyHKIIOHYBaHH 1paBa. BusHaueHo ocobimBoc-
Ti MPaBoOBOI collianizalii MOJIO/I B Cy4aCHOMY YKPaiHCHKOMY CYCIIJIBCTBI, 110 MOB'A3aHi 3 ociabaeHHsAM
COTHATBHO-TIPABOBOI aKTHBHOCTI OCOGMCTOCTI Ta 3MEHITEHHAM POJI TPAANIIHIX iHCTUTYTIB i 3acobiB
TIpaBoBOi comiamizariii. [Ipu 1poMy BKIIIOUeHHS iHANBI/IA B COMIATbHO-TIPABOBUI TIPOCTIP MA€E TEePEBAKHO
CTUXIITHUI XapakTep, 110 HePIJIKO NOPOXKY€E BUHUKHEHHS [TPABOBOTO HIr/li3My Ta acolliaJbHUX MPOsIBiB
y TMOBE/iHII cydacHol Mooz, JloBeieHo HeoOXiHICTh MiIBUIIEHHS TPaBOBOi KYJIBTYPH Ta MPaBOCBiI0-
MOCTi MOJIOZIOTO TIOKOJIIHHS 32 I0TIOMOT'0I0 Pi3HNX 3aXO/IiB i MEeXaHI3MiB.

Bucnosxu. Korcratosano, 1o (opMyBaHHs IPaBOBOI KYJIBTYPH OCOOMCTOCTI — 1€ CKJIaHIHA Ta TPH-
BaJIMI TIPOTIEC, Y TKOMY MalOTh 3HAUEHHST i TIPABOBI 3HAHHS, i TPABOBUII J0CBiJL, 1 peasibHa MPaKTHKA I0pH-
JIMYHOI [STBHOCTI, 1, 6€3 CyMHIBY, ycsi paBoBa peabhicTp. [IpaBoBa Kyaisrypa He Moske GYTH caMOCTiii-
HUM €JIEMEHTOM CYCIIJIBHOTO SKUTTS, CKJIJI0BOIO YACTUHOIO 3arajibHOI CTPYKTYPU IIPABOCBIZIOMOCTI, BOHA
He MOKe (PYHKI[IOHYBaTH OKPEMO BiJl TIPABOCBIZIOMOCTi BCOTO CYCIIJIBCTBA TA iHANBI/IB. PO3BIHEHICTH
[PAaBOBOI KYJIBTYPU € BasKJIMBUM YHHHUKOM [IPABOBOI COIliaIi3aliil MOJIOI Ta IepIiiM KPOKOM J10 100y-
JIOBU BUCOKOPO3BUHEHOTO POMA/ITHCHKOTO CYCIIJILCTBA Y [TPABOBIll /IepoKaBi.

KimouoBi ciioBa: mpaBo, paBoBa COTaTi3allist, TpaBoBa KyJIbTYpa, MPaBOBa CBiIOMICTb, 0COOHCTICTD,
CYCHiJIbCTBO.
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PLACE OF ADMINISTRATIVE LAW PROVISIONS
IN LEGAL FRAMEWORK FOR IMPLEMENTING
PUBLIC POLICY ON ECONOMIC SECURITY

OF THE STATE

Abstract. The aim of the article is to clarify the place of administrative law provisions in the legal
framework for implementing public policy on economic security of the State.

Results. The focus is on the complexity of the classification of legal provisions governing economic
security in Ukraine due to the involvement of elements such as financial security, macroeconomic
security, industrial security, energy security, foreign economic security, investment-innovation security.
In this context, the body of legal regulations that form the framework for implementing public policy on
economic security is analysed according to their legal force: the Constitution of Ukraine, international
legal acts and treaties ratified by Ukraine in accordance with the established procedure, legal regulations
(laws, codes) and by-laws (acts of the Government, central and local executive authorities). Certain
shortcomings in the legal regulatory mechanism for making public policy on economic security of the State
are underlined and ways of eliminating them are proposed.

Conclusions. 1t is proved that the specificity of the provisions of administrative law in the legal
framework for implementing public policy on economic security is that they have clearly defined limits
of their powers (scope of legal regulation), that is, the subject matter of the activities of the bodies of public
administration and the public relations of an administrative nature that arise as a result of the exercise
of managerial powers by them. Considering this, it is concluded that the provisions of the administrative
legislation are aimed at regulating social relations of a managerial nature, arising between the State
and economic entities or other legal and natural persons in the field of ensuring national economic
security and its constituent branches. It is emphasized that the specificity of this relationship is that one
of the parties is the State, represented by an authority, such as a public administration body vested with
real powers, which has the right to require certain legal conduct from other participants.

Key words: economic security, national security, public policy, administrative and legal framework,
actors, administrative legislation, optimization.

1. Introduction

Effective implementation of public policy
on economic security requires the existence
of a certain legal framework, which has sev-
eral similar names “legal framework,” “legal
basis,” “legal and regulatory framework” etc.
However, literature review reveals no uni-
form definition of the content of these terms.
Moreover, it can be argued that contemporary
threats to Ukraine’s national security and eco-
nomic security, as part of that strategy, require
careful analysis and improvement of legal pro-
visions, regulating the relevant public relations
and policies of the State in this field. Moreover,

© D. Koshykov, 2021

the focus should be on the importance of ana-
lysing the administrative and legal regulatory
mechanism for implementing public policy on
economic security, as that is, in our view, the key
element: which ensures the implementation
of power prescriptions in the daily activities
of social actors in the field of economic security.

The complexity of the classification of legal
provisions governing economic security in
Ukraine is due to the involvement of elements
such as financial security, macroeconomic secu-
rity, industrial security, energy security, for-
eign economic security, investment-innovation
security, etc. Therefore, we argue that the study
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of the legal framework for arranging the system
of economic security and implementing pub-
lic policy in this field should be carried out on
the basis of the generally accepted classification
of the content of legal regulations.

2. The Constitution of Ukraine

For example, the Basic Law stipulates that
human rights and freedoms, and their guar-
antees determine the content and direction
of the State’s activities, that is, public policy in
any field shall comply with the Constitution.

The State shall ensure protection of rights
of all property rights holders and economic oper-
ators, and the social orientation of the economy.
All the property rights holders shall be equal
before the law (article 13). According to article 41,
citizens may use the objects of State or com-
munal property in order to satisfy their needs,
no one shall be unlawfully deprived of the right
to property, while the right to private property
shall be inviolable. Article 42 provides for that
everyone has the right to engage in business
activities not prohibited by law, and the State
protects competition in business activities. In
the event of a violation of someone’s rights,
the Constitution guarantees everyone the right
to appeal in court against the decisions, acts or
omissions of State authorities or local self-gov-
ernment bodies, public officials. The Consti-
tution also establishes the right of the Verk-
hovna Rada of Ukraine to approve State-wide
programmes for economic, scientific, technical
and social development, and also provides for
the rule that exclusively the laws of Ukraine
shall determine the legal framework for prop-
erty, competition rules of antimonopoly regula-
tion and principles of external relations and for-
eign economic activities (Article 92).

In turn, the Cabinet of Ministers is respon-
sible for ensuring the economic independence
of Ukraine and for implementing the State’s
domestic and foreign policy. This higher exec-
utive authority formulates and implements
State-wide programmes for economic, scien-
tific, technical, social and cultural development
(Article 116) (Constitution of Ukraine, 1996).

3. Legal regulations

These are, first of all, the provisions
of the codes of Ukraine and the laws of Ukraine.
Among the first relevant documents are Tax
Code of Ukraine 2755-VI as of 02 December
2010, Customs Code of Ukraine 4495-VI as
of 13 March 2012, Budget Code of Ukraine
2456-VT as of 08 July 2010, Bankruptcy Proce-
dure Code of Ukraine 2597-VIII as of 18 Octo-
ber 2018, Economic Code of Ukraine 436-1V as
of 16 January 2003.

For example, the Economic Code estab-
lishes the basic principles of economic activity
in Ukraine and regulates economic relations
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arising in the process of organizing and car-
rying out economic activities between eco-
nomic entities, as well as between these enti-
ties and other participants in the economic
field (Economic Code of Ukraine, 2003). The
Budget Code regulates relations arising in
the process of making, examining, approving,
implementing budgets, reporting on and mon-
itoring compliance with budgetary legislation,
and issues of liability for violations of budget-
ary legislation, as well as defines the legal frame-
work for generating and reimbursing the State
and local debt (Budget Code of Ukraine, 2020).
The Customs Code of Ukraine establishes
the procedure and conditions for the move-
ment of goods across the customs border
of Ukraine, their customs control and customs
clearance, State control, in accordance with
the law, of non-food products when they enter
the customs territory of Ukraine, preventing
and counteracting smuggling, combating vio-
lations of customs rules, organizing and ensur-
ing the activities of customs bodies (Customs
Code of Ukraine, 2012).

Next, the focus should be on laws that
define foreign and domestic policy of the State,
including in the field of economic security: “On
the fundamentals of public regional policy”
156-VIII as of 05 February 2015, “On the fun-
damentals of domestic and foreign policy” 2411-
VI as of 01 July 2010, “On the national secu-
rity of Ukraine” 2469-VIII as of 21 June 2018,
“On the State regulation of the securities mar-
ket in Ukraine” 448/96-VR as of 30 October
1996, “On protection from unfair competition”
236,/96-VR as of 07 June 1996, “On investment
activity” 1560-XII as of 18 September 1991.

The basic principles of domestic eco-
nomic policy are: to ensure the competitive-
ness of the national economy, to achieve a high
rate of its growth, to ensure macroeconomic
stability and a low level of inflation; to main-
tain a stable, rational and fair tax policies; to
improve protection of the rights of depositors;
to ensure economic balance in the development
of the regions, harmonizing the vectors of their
development with the national needs; anti-shad-
owing of the economy, an enabling environment
for the activity of economic agents in a lawful
manner. In turn, the basic principles for foreign
policy are the use of international potential for
the establishment and development of Ukraine
as a sovereign, independent, democratic, social
and legal State and for its sustainable economic
development; an enabling environment for for-
eign policy in order to develop the Ukrainian
nation and its economic potential; support for
the development of trade and economic, scien-
tific and technical, and investment cooperation
between Ukraine and foreign States on the basis
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of mutual benefit; ensuring the integration
of the Ukrainian economy into the world eco-
nomic system, with a view to achieving full eco-
nomic development and enhancing the well-be-
ing of the people (Law of Ukraine On Principles
of Domestic and Foreign Policy, 2010).

It is necessary to single out the provisions
of laws establishing the legal status of some
actors of economic security of the State, namely:
“On the Cabinet of Ministers of Ukraine” 794-
VII as of 27 February 2014, “On the National
Bank of Ukraine” 679-XIV as of 20 May 1999,
“On the National Commission, implement-
ing the state regulation in the field of energy
and public services» from 22 September 2016-
VIII, “On the Antimonopoly Committee
of Ukraine” 3659-XII as of 26 November 1993,
“On the Accounting Chamber” 576-VIII as of 02
July 2015. These laws provide for the rights
and obligations of the relevant State bodies in
the field of economic security, as well as their
territorial and subject-matter competences.

4. By-laws

It should be noted that these provisions
are provided for by Resolutions and Orders
of the Cabinet of Ministers, departmental regu-
lations of central executive authorities and local
self-government. With regard to the regula-
tions of the Government, the focus should be
on instruments such as Resolution 571 “Some
Issues of Public Investment Management” as
of 22 July 2015, Resolution 83 “On the approval
of the list of State property objects of strategic
importance for the economy and State security”
as of 04 March 2015, Resolution 838 “Issues
of the Ministry of Economic Development,
Trade and Agriculture” as of September 2019,
Resolution 236 “On the State Fiscal Service
of Ukraine” as of 21 May 2014, Order 569-r “On
approval of the Concept of national security in
the financial sector” as of 15 August 2012, Order
605-p “On the approval of the Energy Strategy
of Ukraine up to 2035 ‘Safety, energy efficiency,
competitiveness’ as of 18 August 2017.

Therefore, the Cabinet of Ministers
of Ukraine adopts national economic security
programmes and plans aimed at their imple-
mentation. At the same time, the Government
of Ukraine has the authority to approve pro-
visions on central executive bodies responsible
for making public policy on the State’s national
economic security.

The emphasis should be on the role
of the President of Ukraine, who is the guar-
antor of the rights and freedoms of citizens
and the guarantor of social stability and is
responsible for national security, of which eco-
nomic security is an integral part. The President
of Ukraine, in exercise of the powers conferred
on him by the Constitution of Ukraine, issues

legal regulations aimed at making the basic pro-
visions of economic security, such as, Decree
453/2019 Issues of the National Anti-Corrup-
tion Policy Council as of 25 June 2019, Decree
206,/2020 “On the Energy Security Council” as
of 29 May 2020.

In the context of the subject matter of this
study, the role of the Head of State in directing
and implementing the decisions of the National
Security and Defence Council of Ukraine is
important. According to the Constitution
of Ukraine, the National Security and Defence
Council is the coordinating body for national
security and defence under the President
of Ukraine. The Chairman of the National
Security and Defence Council of Ukraine is
the President of Ukraine, who forms its per-
sonal staff. Among the NSDC’s decisions,
enforced by presidential decrees, the provisions
constituting the legal framework for the making
public policy on economic security are Decree
58/2018 “On the decision of the National
Security and Defence Council of Ukraine
as of March 1, 2018 ‘On urgent measures to
protect the national interests of the State in
the field of aircraft construction” as of March
06, 2018, “On the decision of the National Secu-
rity and Defence Council of Ukraine as of May
14, 2020, Decree 184,/2020 “On the application,
cancellation and introduction of changes in
personal special economic and other restrictive
measures (sanctions)” as of 14 May 2020, Decree
874/2019 “On the Decision of the National
Security and Defence Council of Ukraine as
of December 2, 2019 ‘On urgent measures to
ensure energy security’” as of December 02,
2019, “On the Decision of the National Security
and Defence Council of Ukraine as of Decem-
ber 18, 2016, Decree 560/2016 “On urgent
measures to ensure national security of Ukraine
in economic sector and protection of interests
of depositors” as of 18 December 2016, as well as
Order 270/2016-rp “On delegation of Ukraine
to participate in negotiations with the Inter-
national Bank for Reconstruction and Devel-
opment on conclusion of the Contract on
Indemnity (Guarantee on supply of safety gas
of Ukraine) between Ukraine and International
Bank for Reconstruction and Development”
of 09 November 2016.

At the local level, regulations adopted by
local public administrations are important in
ensuring regional economic security.

Local public administrations are responsi-
ble, inter alia, for the social and economic devel-
opment of the relevant territories, the budget,
finance and accounting, the administration
of property, privatization, promotion of entre-
preneurship development and implementation
of public regulatory policy and foreign economic
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activity. For its part, the local public adminis-
tration: drafts social and economic development
programmes and submits them to the relevant
Council for approval, ensures their implemen-
tation and reports to the relevant Council on
their implementation; report to the Council
on the advisability of placing new enterprises
and other objects in the respective territory,
regardless of the form of ownership; submit
proposals for the establishment of special (free)
economic zones, changes in the status and ter-
ritory of such zones, in agreement with the rel-
evant local self-government bodies; prepares,
approves and submits to the Council for its con-
sideration a forecast of the relevant budget; pre-
pares and submits to the Council for approval
the draft of the relevant budget and ensures its
implementation; reports to the relevant Council
on its implementation (Law of Ukraine On local
state administrations, 1999).

5. International regulations

These documents are of importance, as
they provide a basis for the implementation
of global economic security policies, and they
serve as guidelines for the adoption of national
regulations governing economic issues, issues
of fighting economic crime and promoting
international cooperation in financial customs,
investment activities, etc. Therefore, the focus
should be on the provisions of international
legal regulations, ratified by Ukraine, which
constitute the legal principles for implementing
public policy on economic security: 1) Final Act
of the Conference on Security and Coopera-
tion in Europe as of 01 August 1975; 2) Crim-
inal Convention Against Corruption (ETS
173) as of 27 January 1999; 3) Civil Conven-
tion Against Corruption as of 04 November
1999; 4) Council of Europe Convention on
Laundering, Search, Seizure and Confiscation
of the Proceeds from Crime as of 16 May 2005;
5) International Code of Conduct for Public
Officials as of 23 July 1996; 6) UN Resolution
on Crime prevention and criminal justice in
the context of development: implementation
and prospects for international cooperation” as
of 07 September 1990; 7) European Convention
on Certain International Aspects of Bankruptcy
(ETS 136) as of 05 June 1990; 8) Convention on
Laundering, Search, Seizure and Confiscation
of the Proceeds from Crime of 08 November
1990; 9) International Covenant on Economic,
Social and Cultural Rights; 10) Energy Charter
Treaty and its Final Act. Protocol on Energy
Efficiency and Related Environmental Aspects
as of 17 December 1994; 11) Resolution “Inter-
national Economic Security” as of 17 December
1985, etc.

The administrative legal provisions are
of special importance in the legal framework
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for implementing public policy on economic
security, because, in fact, they are a catalyst for
translating the conceptual provisions of legal
regulations into everyday activities related to
strengthening economic security of the country.
Administrative and legal provisions constitute
the administrative and legal regulatory frame-
work for implementing public policy by autho-
rized public administrators. Therefore, this phe-
nomenon will be further considered in detail.

The administrative and legal regulatory
mechanism is important in implementing pub-
lic policy on economic security of the State. As
we have noted above, the legal framework for
implementing public policy on economic secu-
rity of the State should be considered primar-
ily as a system of law provisions, enshrined in
current Ukrainian legislation and by-laws, pro-
gramme and strategic documents of the State,
which establish the objective, tasks, rules, order
and procedures for the activities of autho-
rized actors in ensuring economic security
of the State.

In turn, administrative and legal provisions
constitute the central element of the adminis-
trative and legal regulatory mechanism used
by the authorized actors of public policy on
economic security (public administration bod-
ies) to regulate, steer and organise social eco-
nomic relations. Therefore, in the mechanism
for implementing public policy on economic
security, with the help of the main instrument
of the administrative and legal regulatory
framework, that is, administrative and legal pro-
visions, the authoritative instructions of laws,
and codes, the Basic Law, international treaties
and other institutional instruments are imple-
mented into the practice of the State, its bodies
and officials.

The key makers of legal and administra-
tive provisions are the executive authorities:
the Cabinet of Ministers of Ukraine, the cen-
tral executive authorities and local executive
authorities.

The Cabinet of Ministers of Ukraine, on
the basis of and in compliance with the Consti-
tution and laws of Ukraine, issues binding regu-
lations, such as resolutions and orders. Regula-
tions of the Cabinet of Ministers of Ukraine are
issued in the form of Resolutions of the Cabinet
of Ministers. Acts of the Cabinet of Ministers
of Ukraine on organizational and administra-
tive issues and other current issues are issued in
the form of Orders of the Cabinet of Ministers
of Ukraine (Law of Ukraine On the Cabinet
of Ministers of Ukraine, 2014).

The Ministry, within the scope of its pow-
ers, issues orders signed by the Minister. The
central executive authority, within the scope
of its powers, on the basis of and in compliance
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with the Constitution and laws of Ukraine,
issues managerial orders, organizes and con-
trols their implementation (Law of Ukraine On
Central Bodies of Executive Power, 2011), in
turn, the head of the local State administration,
within the scope of his/her powers, issues direc-
tives, while the heads of structural units issue
orders (Law of Ukraine On local state adminis-
trations, 1999).

The administrative and legal regulations on
public economic policy and policy on national
and regional economic security are as follows:
Instructions on the processing of materials
relating to administrative offences by bod-
ies of revenue and duties, and Procedure for
obtaining information on taxpayers' accounts
registered with the control authorities by
the National Agency of Ukraine for finding, trac-
ing and management of assets derived from cor-
ruption and other crimes, Advisory clarifications
on the application of the provisions of Parts 2, 5
and 6 of Article 52 of the Law of Ukraine “On
protection of economic competition,” Parts 1
and 2 of Article 21 of the Law of Ukraine “On
protection against unfair competition,” the Form
of the regulation on the basis of the results
of planned (unplanned) event of State supervi-
sion (control) of compliance with the require-
ments of the law on consumer protection by
the economic entity, Regulations on financial
monitoring by primary financial monitoring
entities, Regulations on the application of sanc-
tions to non-banking financial institutions.

The focus should be on administra-
tive and legal regulations, adopted by local
executive authorities, such as the Order
of the Head of the Kharkiv Regional State
Administration “On expansion of production
of a type of economic activity,” “On approval
of the plan of measures for 2020 on filling local
budgets of the region, economical and rational
use of budget funds in the process of implemen-
tation of local budgets”; the Order of the Head
of the Dnipropetrovsk Regional State Admin-
istration “On approval of the 2020 Procedure
for granting and use of the subvention from
the regional budget to local budgets for social
and economic development,” “On approval
of the Regulation on the procedure of initiation
and submission of investment projects of All-
Ukrainian Public Budget of Dnipropetrovsk
Oblast.”

In addition to the adoption of administrative
provisions, the administrative and legal regula-
tory mechanism for implementing public policy
on economic security is reflected in the exercise
of managerial powers, such as control, inspec-
tion, organizational powers of administrative
and legal nature, by authorized public adminis-
trators.

6. Conclusions

However, along with this analysis of the legal
framework for implementing public policy on
economic security, certain shortcomings in
the legal regulatory mechanism for making
public policy on economic security of the State
should be underlined:

1. First of all, our country lacks a strategic
(conceptual) instrument on economic secu-
rity. This issue is very important in the context
of the global economic crisis and the increase
in government borrowing. The formulation
and adoption of the National Economic Secu-
rity Strategy should be the main reference point
for the State’s efforts to promote both own eco-
nomic interests and economic security of every-
one, who lives in our country.

2. The next step, in our opinion, should be
the introduction of appropriate amendments
to the Law of Ukraine “On National Security”
with regard to singling out its part on the issues
of economic security. The grounds for this pro-
posal are the fact that the security and defence
sector is based on the economic indicators
of the development of the State, that is, a strong
economy can defend the country according to
the best international standards.

3. The issue of legislative support for
the operation of an independent financial
investigation body, which has already been
announced on several occasions by the State
authorities, is a topical one.

4. Ukraine’s legislation governing
the Accounting Chamber of Ukraine requires
improving for better State control over the use
of budgetary funds.

These issues will be discussed in detail in
our further study.

The analysis of the legal framework for
implementing public policy on State economic
security enables to make certain conclusions
and overviews.

1. The legal framework for implementing
public policy on economic security of the State
should be considered primarily as a system of law
provisions, enshrined in current Ukrainian
legislation and by-laws, programme and stra-
tegic documents of the State, which establish
the objective, tasks, rules, order and procedures
for the activities of authorized actors related
to regulating and developing public economic
relations, ensuring citizens' social and economic
rights and freedoms and protecting them in
the event of violations; an enabling environ-
ment for the further development and growth
of the national economy and ensuring competi-
tiveness (Koshykov, 2020).

2. The legal framework for implementing
public policy on economic security in Ukraine
is contained in the Constitution, legislative
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acts (laws, codes) and by-laws (regulations
of the Government, central and local executive
authorities), international legal acts and agree-
ments ratified by Ukraine in accordance with
the established procedure.

3. The administrative legal provisions are
of special importance in the legal framework for
implementing public policy on economic secu-
rity, because they constitute the administrative
and legal regulatory framework for implement-
ing public policy by authorized public admin-
istrators. (Koshykov, 2020). These provisions
are mainly contained in by-laws adopted by
the Government of Ukraine, ministries and cen-
tral and local executive authorities. In addi-
tion to the adoption of administrative provi-
sions, the administrative and legal regulatory
mechanism for implementing public policy on
economic security is reflected in the exercise
of managerial powers, such as control, inspec-
tion, organizational powers of administrative
and legal nature, by authorized public adminis-
trators.

4. The specificity of the provisions of admin-
istrative law in the legal framework for imple-
menting public policy on economic security is
that they have clearly defined limits of their
powers (scope of legal regulation), that is,
the subject matter of the activities of the bodies
of public administration and the public relations
of an administrative nature that arise as a result
of the exercise of managerial powers by them.
This statement enables to argue that the object
of administrative and legal regulatory mecha-
nism for the implementation of public policy
on economic security of the State is public rela-
tions of a managerial nature, arising between
the State and economic entities or other legal
and natural persons in the field of ensuring
national economic security and its constituent
branches. The specificity of this relationship is
that one of the parties is the State, represented
by an authority, such as a public administra-
tion body vested with real powers, which has
the right to require certain legal conduct from
other participants.
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MICIE TOJIOKEHD AAMIHICTPATUBHOTI'O 3BAKOHO/JABCTBA
B CUCTEMI ITPABOBUX 3ACA/I PEAJII3ALII TEPSKABHOI TIOJIITUKY
Y COEPI 3ABE3IIEYEHHA EKOHOMIYHOI BE3IIEKU IEP;KABI

Anorarnis. Memoro cmammi € 3'sICyBaHHSI MiCIISl TIOJI0KEHD aIMiHiCTPATHBHOTO 3aKOHO/IABCTBA B CHC-
TeMi IPaBOBUX 3acajl peasizallil AepKaBHOI HOMITUKE Y cepi 3a0e3ledeHHs eKOHOMIYHOI Oe3IeKu aep-
JKaBU.

Pe3ynvmamu. Haronomieno Ha TOMY, IO CKJIQHICTD KJIacniKaIlii MpaBoBUX HOPM, SKi PETYIIOI0Th
nuTaHHs 3a0e311eYeHHsT eKOHOMIUHOT Ge3nekn YKpaiHu, 3yMOBIKOEThCS THM, 1110 /0 il CKJIaI0BHX eJeMeH-
TiB HasIesKaTh (hinancoBa 6esreka, MaKpoeKoHoMIYHa be3iieka, BUpoOHuda Gesiieka, enepreTudyna Oesrexa,
30BHINIHBOEKOHOMIUHA Oe3leKa, IHBeCTUIIHHO-IHHOBaIliliHa Oe3neka Tommo. Y 3B'I3KY i3 MM IIpoaHai-
30BaHO CYKYTHICTh HOPMATHBHO-TIPABOBUX aKTiB, SIKi CTAHOBJISTH OCHOBY TIPABOBUX 3aca/l peadisariii gep-
JKaBHOI MOJIITUKH Y cepi eKOHOMIUHOI 6e31eKH, 32 I0PUANYHOIO CUJI0I0, 30Kpema: Koncruryiio Ykpainm,
Mi’KHapO/IHi HOPMATUBHO-TIPABOBI aKTH Ta yroju, paTnudikoBaHi YKpPaiHOIO y BCTAHOBIECHOMY TOPSIIKY,
3aKOHO/IABYI aKTHU (3aKOHU, KOJIEKCH ), TTi/I3aKOHHI HOPMATHBHI aKTH (aKTH YPSLy, IeHTPAJIbHUX 1 Miciie-
BUX OPraHiB BUKOHABYOI BJIa/1 ). AKIIEHTOBAHO HA MIEBHUX HEJI0JIIKAX Yy IPABOBOMY peryJioBanti (hopmy-
BaHHsI i peasizatii iepKaBHOI OMITHKN Y cepi 3a0e3MedeHHs eKOHOMIUHOI Ge3TeKH AePsKaBH Ta 3aIpo-
TIOHOBAHO TIJISIXN iX YCYHEHHS.

Bucnosxu. Jlosezeno, 1o ocoOJIUBICTIO HOPM aIMiHICTPaTHBHOIO 3aKOHOJABCTBA B CUCTEMI TIPaBo-
BUX 3acajl peasisarii epsKkaBHOi TOMITHKA Y cepi eKOHOMIUHOI 6e3MeKn € Te, M0 BOHU MaioTh 4iTKO
BH3HAUEHY MEXKY CBOEI fIii (Me:Ki TPaBOBOTO PETYJIIOBAHHSA ), @ cCaMe TIpeZIMeTHY chepy JisITTbHOCTI OpTraHiB
1y 6uiyHOI agMiHicTpanii Ta cyCriibHi BiAHOCHHY YIIPABIiHCHKOTO XapaKTePy, IO CKIaAal0ThCst BHAC/III0K
peasmizariii HUMU OpramHi3alliiiHo-BJIaIHIX MOBHOBAKEHD. 3 OTJISALY Ha Iie 3POOJIEHO BUCHOBOK, IO HOPMH
a/IMiHICTPATUBHOTO 3aKOHO/IABCTBA CIIPSIMOBaHI Ha BIOPS/IKYBAHHS CYCIHIIbHIX Bi/[HOCHH YIIPaBIiHCHKO-
O XapaKTepy, SIKi BUHUKAIOTh MK JIEP/KABOIO Ta Cy0’€KTaMu roCoiapioBaHHst a00 IHITUMU OPUANYHIME
Ta dismunnMu ocobamu y cdepi 3abesriederHs HallioHaIbHOI eKOHOMIUHOI Ge3MeKH i ii
KPECJIEHO, 110 0COOIMBICTIO 1IUX BIIHOCKH € Te, 110 O/IHIEK 31 CTOPIH € fepkaBa B 0c00i cy(’eKTa BJIaJHIX
MOBHOBaKeHb — Opramy Mmybiunoi agMiHicTpanii, HafiJIeHoro BIaJHUMU MOBHOBAKEHHAME, KU Mac
MIPaBO BUMATaTH Bijl iHINX yYaCHWKIB MEBHOI TPABOBOI TIOBEIiHKN.

Kmouosi ciioBa: exonomivna 6esieka, Hanionanbha 6esieka, gepKaBHa oI THKA, aIMiHICTPaTUBHO-
paBoBi 3acaju, ¢y’ eKTH, aAMiHiCTPaTHBHE 3aKOHOIABCTBO, ONMITHMI3aIlisl.
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DISTANCE LEARNING TECHNOLOGIES
IN LEGAL STUDIES

Abstract. Purpose. The aim of the article is to define the role of distance learning in the system
of higher education, including legal studies, its main advantages and disadvantages, and the specificities
of its implementation.

Results. The organization of the educational process in higher educational institutions using
distance learning technologies has been updated. Specificities of the introduction of distance learning
in the system of domestic legal education are outlined. The study analyses the educational potential
of information resources for the effective organization of distance learning in legal studies. It is established
that a differentiated approach should be taken to solving the problems associated with legal studies in
higher educational institutions. Despite considerable experience in the use of innovative information
technologies in education in general and in the teaching of legal subjects in particular, active creation
of educational platforms on the Internet, search for the best ways to use information and communication
tools, consideration of their didactic potential, as well as the use of various information technologies that
meet the challenges of modern education, are still relevant.

Conclusions. Most educational online platforms focus only on their technical capacity, such as
the development of qualitative templates of tables, calendars, e-mails, documents for recording lectures
or meetings, however, objectively the lack of developed methodology for organizing distance learning
exists. The available recommendations and step-by-step instructions are mainly concerned with
the technical aspects of the organization of the educational process, from setting quality sound and image
to creating a virtual background. However, the methodology of conducting training sessions remains
mostly traditional. This approach is dangerous for passive students, as it is very difficult to supervise their
educational activities in a virtual environment. Therefore, the focus should be on finding the best methods
and techniques for organizing education in a distance learning environment.

Key words: higher educational institutions, legal studies, distance learning technologies, information
resources, digital education platforms.

1. Introduction

Under global integration and the rapid devel-
opment of global information technologies, a uni-
versal communication environment is emerging
promptly. Therefore, the main task of education is
to develop the adaptive qualities of the individual
in the context of the globalization of social life,
the diversity of information flows and the integra-
tion of science and culture. Modern information
technologies enable all actors in the educational
process to work in various formats and to imple-
ment innovative forms of acquiring knowledge.
With appropriate technical support and advanced
knowledge of information and communication
tools of all actors in the educational process
and of online teaching methods by teachers, it is
possible to organize effective distance learning, in
particular in legal studies.

50

The Ukrainian pedagogical dictionary
defines distance learning as a form of learning
in which Communication between a teacher
and a student or teacher and a pupil takes
place through correspondence, tapes, audio
and video cassettes, computer networks, cable
and satellite television, telephone or telefax,
etc. (Honcharenko, 1997, p. 92). However, in
modern education, this definition of distance
learning, exhaustive at the time of the creation
of the dictionary (1997), requires correlation,
as such concepts as tape, audio and video cas-
settes are no longer relevant, a distance learn-
ing is mostly associated with the use of digital
technology.

The aim of the article is to define the role
of distance learning in the system of higher edu-
cation, including legal studies, its main advan-
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tages and disadvantages, and the specificities
of its implementation.

A domestic literature review shows
that the use of ICT tools for the realization
of educational goals is being investigated by
V. Bykov, A. Hurzhii, M. Zhaldak, S. Ivanova,
S. Lytvynova, I. Malytska, N. Morze, V. Oliinyk,
N. Soroko, A. Spirin, T. Tarnavska, Yu. Tryus,
etc. The author takes advantage of the state-
ment of foreign researchers T. Singh, S. Chan,
who argue that ICT is not only a supplementary
tool, additional to traditional teaching meth-
ods, but also an important tool for supporting
new ways of learning (Singh & Chan, 2014).

2. The role of distance learning in everyday
life

Distance learning is well established in
everyday life, since it is almost impossible to
find a person who does not make use of dis-
tance learning resources, at least for domestic
purposes. Distance learning is a democratic,
simple and convenient learning system which,
according to the standard of higher education
in the specialty 081 “Law,” is equivalent with
full-time (day, evening), correspondence, dis-
tance learning (Order of the Ministry of Edu-
cation and Science On approval of the standard
of higher education in the specialty 081 "Law"
for the second (master's) level of higher edu-
cation, 2020). The indisputable advantages
of distance learning are its characteristics, such
as mass, accessibility, openness, interactivity,
comfort, efficiency, economy, etc. It is important
to understand how distance learning should be
organized in order to provide an effective crea-
tive dialogue-based educational process in legal
studies.

In domestic education, the date of the official
start of distance learning is January 21, 2004,
since Order 40 of the Ministry of Education
and Science of Ukraine approved “Regula-
tion on distance learning” (Order of the Min-
istry of Education and Science On approval
of the Regulations on distance learning, 2004),
which marked the beginning of the introduc-
tion of new technologies in the field of edu-
cation (Order of the Ministry of Education
and Science On approval of the Regulations on
distance learning, 2004). Currently the Regula-
tion, approved by MES Order 466 of 24 April
2013, is in force with certain changes and clarifi-
cations, determined both by rapid development
of digital technologies and competency orienta-
tion of the educational process.

The Regulation on distance learning pro-
vides specific definitions of the content and for-
mat of education with remote access. In par-
ticular, the concept of “distance education” has
been interpreted as the “individualized process
of acquiring knowledge, skills, and ways of cog-

nitive activity of a person,” realized “mainly
through indirect interaction of remote par-
ticipants of the educational process” (Order
of the Ministry of Education and Science on
approval of the Regulations on distance learn-
ing, 2013). Its purpose is to provide educational
services using modern information and com-
munication technologies. The Regulation also
provides a number of definitions, the under-
standing of which is important in the context
of the organization of distance learning, in
particular: “asynchronous regime,” “web-based
studies (programmes),” “web-based distance
learning,” “distance learning,” “information
and communication technologies of distance
learning,” “psychological and pedagogical tech-
nologies of distance learning,” etc.

Modern  computer telecommunications
can provide knowledge transfer and access to
a variety of educational information equivalent
to traditional means of learning and sometimes
even more efficiently. The quality and structure
of courses, as well as the quality of distance
learning teaching, are sometimes better than
in traditional forms. State-of-the-art digital
technologies, such as interactive disks, elec-
tronic bulletin boards, multimedia hypertext,
accessible through the global Internet, etc. not
only actively engage higher education appli-
cants in the educational process, but they also
enable to manage this process, unlike most
traditional learning environments. The inte-
gration of sound, movement, image and text
creates an extremely rich learning environment,
which increases the involvement of students in
the learning process. The interactive capabili-
ties of the programmes and information deliv-
ery systems used in distance learning enable to
development and promote feedback, dialogue
and continuous support impossible in most tra-
ditional learning systems.

Experience shows that distance learning is
particularly important in extreme situations.
The ability of educators to respond to the needs
of society in a timely manner, to display a high
level of information culture and to be familiar
with the methods of organizing distance learn-
ing in such an environment is of great impor-
tance.

In the modern world, there is a trend to rap-
idly update the requirements for the organiza-
tion of educational environment and the qualifi-
cations of teachers. Some educational resources
and distance learning technologies were used
by law teachers before extreme conditions.
However, the introduction of quarantine
and the introduction of intensified anti-epi-
demic measures in a territory with a high inci-
dence of acute respiratory disease COVID-19
caused by coronavirus SARS-CoV-2 has made
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this form of education necessary and only pos-
sible.

A differentiated approach should be taken to
solving the problems associated with legal stud-
ies in higher educational institutions. Despite
considerable experience in the use of innova-
tive information technologies in education in
general and in the teaching of legal subjects in
particular, active creation of educational plat-
forms on the Internet, search for the best ways
to use information and communication tools,
consideration of their didactic potential, as well
as the use of various information technologies
that meet the challenges of modern education,
are still relevant.

The standard of higher education in spe-
cialty “Law” is defined as “modern information
and communication equipment, information
resources and special software used in activ-
ities in the field of law” (Order of the Min-
istry of Education and Science On approval
of the standard of higher education in the spe-
cialty 081 "Law" for the second (master's) level
of higher education, 2020). According to
the instrument, the system of ensuring quality
higher education by higher educational institu-
tions (internal quality system) provides, inter
alia, for the implementation of such procedures
and measures, how to ensure the availability
of information systems for the effective manage-
ment of the educational process.

Distance learning, as an innovative edu-
cational process with the use of information
and computer technologies, assists students
in realizing their own educational goals aimed
at personal development. The use of distance
learning implies that not only knowledge, but
also the ability to use it to address specific life
situations, ways to acquire and use knowledge
successfully, and the ability to make responsible,
well-reasoned decisions are of importance.

It should be noted that in the context
of the rapid spread of digital technologies in
society, of the skills to use digital devices, need
to be carefully selected such forms of learning
organization, appropriate for abilities and inter-
ests of applicants for higher legal education.

The use of digital technologies implies
that traditional learning methods remain rele-
vant. Therefore, a modern professional teacher
should be familiar with the teaching methodol-
ogy and implement it through the use of digital
technologies where their application is moti-
vated and feasible. It is important that students
are not simply passive users of information, but
rather that they create their own understanding
of the content of education.

The introduction of distance learning tech-
nologies into the educational process is not
possible without the use of information and tel-
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ecommunication technologies. There are differ-
ent forms of distance learning. We will briefly
describe those that are most effective in organ-
izing legal studies in higher educational institu-
tions.

A chat session is a training session con-
ducted using chat technology. The chat sessions
are held in synchronization, that is, all partici-
pants have simultaneous access to the chat. The
number of participants in chat sessions can be
2 and more. However, the optimal number is
10-12 people.

Web-based sessions are distance-learning
sessions, conferences, seminars, business games,
virtual tours and other forms of Internet-based
training. For their organization and implemen-
tation, specialized educational web-forums are
used, that is, the form of users’ work on a cer-
tain topic with recordings, which remain on one
of the sites with a set program. In contrast to
chat sessions, web forums offer longer working
hours, and do not require synchronous interac-
tion of all participants in the educational pro-
cess.

Online conference (web conference, inter-
net conference) is organization of online meet-
ings and real-time collaboration via the Inter-
net. This form of organization of the educational
process is appropriate for final classes, as it
allows participants in the educational process
to share their projects, course work, etc., and to
summarize the studied.

An audio conference is an electronic con-
ference in which participants use telephones or
other equipment specifically designed for voice
communication. This type of distance learning
organization is rather accessible, as it does not
present any particular technical difficulties. Its
use is justified in introductory classes, when
studying new material.

A video lecture is a presentation of educa-
tional material, where a recording of the teach-
er’s explanation or his/her virtual counterpart
(avatar) is on the monitor. Video lectures in
legal studies are most effective if accompanied
by videos. The advantage of this form of pres-
entation of educational material is that the stu-
dents can independently regulate the course
of a video lecture, return to difficult moments;
and the teacher can reuse the material, make cer-
tain corrections in accordance with actual social
processes, changes in legislation and the like.

3. Features of distance and traditional
learning

Furthermore, distance learning, like tra-
ditional learning, involves the control of stu-
dents’ knowledge acquired, the level of inte-
gral, general and special (professional, subject)
competences in the applicants of education. In
this form of organization of learning, the opti-
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mal form is online testing, since this method
does not require the direct presence of the stu-
dents in the educational institution, and under
methodically considered selection of tasks for
testing reflects their actual level of knowledge.
In particular, any model of preparing students
of higher legal educational institutions on
the basis of distance learning technology should
include: a flexible combination of independent
activities with different sources of informa-
tion, prompt and systematic interaction with
the course lecturer, group work such as training
in cooperation with participants in the course;
joint telecoms projects of participants in
the course, monitoring of the educational activ-
ities of students and presentation of intermedi-
ate and final results of education.

The influence of psycho-emotional, orga-
nizational, technical and partly professional
factors on the effectiveness of the organization
of distance learning can be observed.

In particular, it should be noted that the pro-
cess of developing and introducing information
and communication technologies into the edu-
cational environment should be methodically
controlled, predictable and based on methods
and strategies for the use of information tech-
nologies. Distance learning, as a new form
of developing the competences of students,
involves the use of special means, methods
and techniques for organizing educational
activities, and requires a high degree of self-or-
ganization of all participants in the educational
process.

Any form of distance learning organization
is supervised by a teacher (tutor). In such con-
text, the level of his/her methodological train-
ing and mastery of modern educational tech-
nologies are of importance, as well as skills in
directing them towards the development of stu-
dents’ ability to solve research and/or innova-
tion problems in the field of law.

Mastering various forms of distance learn-
ing requires training courses in online learning
methodologies for educators, including online
interactive learning methods and individual
learning trajectories.

A highly professional teacher combines in
his/her practice both own distance learning
skills and the possibilities of educational online
platforms. For example, Google Classroom is
a free service for distance learning. Through
this service, the teacher can create own virtual
group and individual courses in which stu-
dents are given access via special codes. One
of the unquestionable advantages of this educa-
tional platform is that it can be used anywhere
there is an Internet, using both a computer
and a telephone. The teacher has the opportu-
nity to publish teaching materials, announce-

ments in the tape of the group (course), adding
an image or video if necessary, to communicate
with students in a chat, to conduct interviews,
tests, to place thematic assignments on the page
of each course, indicating the deadlines for their
completion. In addition, a teacher can give each
student an individual assignment that others
will not see, making cheating impossible. In
real time mode, students’ performance of tasks
can be observed, a list of completed or not com-
pleted works can be seen and evaluated. More-
over, this interactive platform enables teach-
ers to share experiences, improve their skills
and interact with colleagues.

As experience shows, Zoom has received
a considerable number of supporters as a service
for conducting online meetings, videoconfer-
ences, seminars and the like. The person who
has created the account can arrange the meet-
ing. The program is suitable for both individual
and group activities. The actors of the educa-
tional process may be in front of the computer
or use a tablet or telephone. It is very conven-
ient that the built-in interactive board allows to
switch to it quickly from screen display. There is
also a chat room where you can write messages.

On the platform of the national educational
community Vseosvita webinars are broadcast
and educational news is posted. Test Designer is
a convenient service on the site Vseosvita ena-
bling the teacher to create test tasks of differ-
ent types, in particular on choice of the correct
answer option (either one or several), with open
answer and cross-question.

The online platform Na Urok provides sig-
nificant opportunities for organizing remote
work, exchange of experience between teach-
ers. For example, a potential of free online
testing service for remote assessment of stu-
dents’ knowledge is justifiably demanded. The
unquestionable advantages of the service are
the possibility of performing training tests for
self-testing, because it enables to absorb theo-
retical knowledge without additional efforts.
In addition, the teacher has the opportunity
to promptly test the knowledge of students,
to obtain an objective picture of the number
of correct answers provided, to analyse both
general trends regarding the gaps in the knowl-
edge of a certain group (course) and of each stu-
dent, and to identify ways of eliminating them.

The online educational platform Test Pad
allows teachers to develop their own tests,
crossword puzzles, to conduct surveys using
a convenient online constructor. In addition,
a significant amount of teaching material is
available on the platform and is publicly avail-
able. Each student has the possibility to take
training in his or her own training room and to
monitor his or her learning results.

53



10,2021

ADMINISTRATIVE LAW AND PROCESS

The organization of distance learn-
ing requires changes not only in the work
of the teacher but also in the activities of the stu-
dent. Therefore, it is important to clearly define
thealgorithm of the work of the actors of the edu-
cational process, to voice the rules of conduct
and so forth. Direct distance learning should
be preceded by training sessions that address
technical issues and the specifics of a particular
form of distance learning. A careful combination
of different types of distance learning enables to
make the learning process productive and to
increase the motivation of the students.

The active introduction of remote tech-
nologies into the educational practice
of the National Academy of Internal Affairs,
in particular in the course of the Theory
of the State and Law, has made education more
accessible, efficient, comfortable compared to
traditional technologies.

4. Conclusions

Most educational online platforms focus only
on their technical capabilities, such as the devel-
opment of qualitative templates of tables, calen-
dars, e-mails, documents for recording lectures or
meetings, however, objectively the lack of devel-
oped methodology for organizing distance learn-
ing exists. The available recommendations
and step-by-step instructions are mainly con-
cerned with the technical aspects of the organ-
ization of the educational process, from setting
quality sound and image to creating a virtual
background. However, the methodology of con-
ducting training sessions remains mostly tradi-
tional. This approach is dangerous for passive
students, as it is very difficult to supervise their
educational activities in a virtual environment.
Therefore, the focus should be on finding the best
methods and techniques for organizing educa-
tion in a distance learning environment.
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TEXHOJIOTI'TI JUCTAHIIITHOTO HABYAHHS V ITPOIECI BUBUEHH
ITPABO3HABYUX NN CIUILJITH

Awnoranis. Memoto cmammi € BU3HAY€HHsT POJIi AUCTAHIIIHOTO HABYAHHS B CHCTEMI BHUIIOI OCBITH,
30KpeMa I[IPABOBOI, 1I0r0 OCHOBHUX TIEPEBAr i HEOJIKIB, & TAKOK 0COOIUBOCTEN peasizailii.

Pezynvmamu. AxryasnizoBaHo MUTAHHS OPraHi3allii OCBITHBOTO MPOIECY B 3aKJIa/laX BUIIOI OCBITH
i3 3acTOCYBaHHSIM TEXHOJIOTIH AUCTaHIiiiHOrO HaBuaHHs. OKpecieHO 0CcOOINBOCTI 3aPOBAKEHHSI 1C-
TaHIIITHOTO HABYAHHS B CUCTEMi BITYM3HSIHOI I0PUANYHOI OCBiTH. [IpoaHanizoBaHO OCBITHIll MOTeHIIIA
incdopmMariiitnux pecypcis st eeKTUBHOI OpraHizalfii AMCTAHIIITHOTO HABYAHHS Y MPOIleCi BUBUEHHS
MTPABO3HABYMX JIMCIUIIIIH. BeTaHOBIIEHO, 1110 10 BUPIlIEHHS 3aB/IaHb, OB’ SI3aHKX i3 BUBUEHHSIM ITPaBO-
3HABYMX JUCIMUILIIH Y 3aK/Ia4ax BUIIOI OCBITH, HEOOXinHO mixxoxutn audepenmiiiosano. Hespaxaoun
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Ha 3HAYHWI 0CBiJl BUKOPHUCTAHHSA 3ac00iB IHHOBAIIHHNX iH(MOPMAIiTHIX TEXHOIOTIH B OCBITI 3arajiom
i HaBUaHHI MTPABO3HABUMX JMCIUILITIH 30KpeMa, Ha aKTHBHE CTBOPEHHS OCBITHIX M1aThOpM B iHTEpHET-
[POCTOPI, 3ATUIIAETHCS AKTYAIBHOK MPodJIeMa HOIIYKY ONTHMAIbHUX (hOpM 3acTOCyBaHHS iH(OpMa-
IHHO-KOMYHIKaIlifHIX 3ac00iB, ypaxyBaHHs IXHIX IUAAKTIHIHIX MOKINBOCTEH, a TAKOK BUKOPUCTAHHST
pisHMX iH(pOPMAIIITHUX TEXHOJIOTIH, IO BiJINOBIAI0TH BUKJINKAM Cy4acHOI OCBITH.

Bucnoexu. Binbiiictb OCBiTHIX OHIANH-TIATGOPM AKI[EHTYIOTD JINIIE HA IXHIX TEXHIYHUX MOKIIMBOC-
TSX, a caMe Po3poOJIeHH ] sIKICHUX TabI0HIB TabIHIb, KaJTEeHAAPIB, eIEKTPOHHUX JIMCTIB, IOKYMEHTIB st
3aHOTOBYBAHHsI JIEKIIiIT UM 3yCTpiveid, ojiHaK € 00'€KTUBHI IiACTaBU /st TOTO, 106 KOHCTATyBaTH BiICyT-
HICTh PO3PO6JIEHOT METOIUKY OpraHizallii AucTaHuiiiHoro HaBuauHs. HasBHI pexoMeHpalii, TOKPOKOBI
IHCTPYKITii CTOCYIOThCS TTEPEBAYKHO TEXHIYHUX ACTIEKTIB OpraHisallii OCBITHbOTO TIporiecy (Bijl HATAIITY-
BAHHS SIKICHOTO 3BYKY i 300paskeHHs 10 CTBOPEHHs BipTyasibHoro (ory). BoaHouac MeTouka nposesieH-
H HaBYAJIBbHUX 3aHATH 3aJMINAETLCS B OLIBIIOCTI BUMAAKIB Tpaguiiiinoo. Takuii mixxin Hebesneunnii
IS TACUBHUX 3100yBaviB OCBITH, OCKIIBKU MTPOCTEKUTH 32 iX HABYAIBHOIO TisJIbHICTIO B YMOBaX BipTy-
AJIBHOTO 3aHSATTS JLy’Ke CKJIaAHO. BiTak HeoOXiZHO 30cepe/nTy yBary Ha MONIyKy ONTHUMAIbHUX METO/IB
1 mpuiioMiB opraHizaliii OCBiTHBOTO ITPOIleCY B yMOBAaX JUCTAHI[IITHOTO HABYAHHSI.

KiouoBi cioBa: 3ak/aju BUINOI OCBITH, NMPABO3HABYI JMCIUIUIIHU, TEXHOJOTII AMCTAHIIITHOTO
HaBYaHHs, iHdopMariitai pecypen, udposi ocBiTHi mraTdopmu.
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THE ADMINISTRATIVE AND LEGAL IMPACT
ON THE ECONOMY AND ENTREPRENEURSHIP:
COMPARATIVE AND LEGAL ASPECT

Abstract. Purpose. The issue of state influence on the economy and entrepreneurship is actively
discussed in professional and scientific circles of lawyers and economists of any modern country. Ukraine is no
exception. Domestic scientists have repeatedly tried to develop considerably significant theoretical and applied
recommendations for improving the business climate in our country. During the existence of Ukraine as
anindependentstate, the problemsof state regulation in the field ofeconomy,economicactivity (entrepreneurship
in particular) were reflected in the context of research on state influence on the economy, legal regulation
of business, implementation of state regulatory policy in business, some legal institutions. administrative law
(concerning administrative services, administrative liability, etc.). Some aspects of organizational and legal
regulation of economic activity are constantly under the scrutiny of domestic scientists. Despite such strong
attention from scholars, lawyers and economists, in Ukraine these aspects are practically not formed and are not
provided at the state level. So far, effective principles of state influence on the economy and entrepreneurship
have not even been declared, practical forms and methods of its implementation have not been defined and,
accordingly, proper effective legal support in this sphere of public life has not been created.

Research methods. The work is performed by applying general scientific and special methods
of scientific knowledge.

Results. Analytical and staging consideration of the outlined issues is the purpose of this study.
The article is the authors' attempt on the basis of analysis and comparison of foreign experience of state
influence in the fields of economics and entrepreneurship to continue and in some aspects introduce
a discussion (primarily in administrative law), which would be devoted to finding solutions and solving
scientific, applied and practical problems of future development and improvement of the state presence in
the field of economy and entrepreneurship of Ukraine.

The article on the example of Germany, Sweden, Finland, France, Great Britain and the United States
examines some opinions and views of legal scholars and economists on determining the role of the state in
regulating social relations in certain areas of the economy and entrepreneurship. First of all, it is analyzed
the administrative and legal impact in certain areas of public life.

Conclusions. Taking into account the analysis, we express our own opinions and considerations on
the outlined issues.

Key words: administrative and legal influence, state presence, economy, entrepreneurship, business,
economic activity, state regulation, state regulatory policy.

1. Introduction 2018). "Ukraine's investment attractiveness
According to the IMF report, Ukraine has  index in the first half of 2020 was 2,51 points out
been the poorest country in Europe since 2017 of 5 possible and continues to be negative. These
(Ukraina stala naibidnishoiu krainoiu Yevropy,  are the conclusions of a new wave of expert
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research conducted by the European Business
Association. In the previous period, the index
was 2,95 points” (Investory pohirshyly otsinku
biznes-klimatu Ukrainy, 2020).

Currently, the economic situation in
Ukraine, imperfect legal framework for entre-
preneurship, corruption, incomes and lack
of experience in the proper implementation
of investment projects suggest that it is impos-
sible to hope for the implementation of strate-
gically important economic projects without
government intervention in today's conditions.
Unfortunately, this is confirmed by the contents
of the Ukrainian government most programs,
which clearly showed a chronic disease of almost
all previous domestic government programs —
declarativeness, lack of clear indicators and key
indicators, which will make it difficult to assess
the performance of any government (as well as
predecessors, etc.), and the first lines of the text
of the program "Today Ukraine is in the deepest
economic, political and social crisis in the his-
tory of its independence. The country is brought
to the brink of bankruptcy, society — to a social
and humanitarian crisis. The threat of Ukraine's
loss of sovereignty and territorial integrity has
become real. The country is one step away from
financial and economic collapse” are generally
questionable, at least because these words were
simply copied from the program of the govern-
ment of Arseniy Yatsenyuk (Ukraina stala nai-
bidnishoiu krainoiu Yevropy, 2018).

Latest research and publications. Today, as
in all years of independence, the issue of coun-
try influence on the economy and entrepre-
neurship is actively discussed in professional
and scientific circles of lawyers and econo-
mists: I. Akimova, O. Belyanevych, J. Zhalilo,
O. Zhuravsky, I. Zapatrina, T. Yefimenko,
P. Yeshchenko, T. Kolomoyets, A. Krysovaty,
O. Ryabchenko, N. Saniakhmetova, D. Stech-
enko, V. Shcherbyna, etc. At the same time,
in Ukraine practically no effective principles
of state influence on the economy and entre-
preneurship have been formed, ensured, even
declared, practical methods and forms of its
implementation have not been determined and,
accordingly, proper effective legal support in
this sphere of public life has not been created.

A consideration of analytical issues is
the purpose of this study.

Presentation of basic research material.
In the EU member states, there is no com-
mon understanding of the concept and scope
of Law of the Economy, but the role of Law in
regulating the economy is equally understood
by all the countries (Saniakhmetova N. O,
1998, p. 87). Today in Europe there is a gen-
eral trend towards "a whole set of institutional
and procedural reforms that allow the EU: to

establish a common legal framework and insti-
tutional structure for the formation of an area
of freedom, security and justice, to put an end
to parallel legislation, etc. ..." noted by domestic
researchers in international law (Makarukha Z.,
2010, p. 193). However, there are other opinions
in Ukraine. Thus, a different position is argued
by the well-known scholar of commercial law
V. Shcherbyna, who also strongly opposes
the adoption of the Economic Code in our coun-
try, arguing his point of view that the subject
of regulation of this Code "cannot be defined,
because this subject had to regulate all social
relations in the economic sphere, including:
administrative, labor, financial, tax, land, envi-
ronmental, etc." (Shcherbyna V., 2010, p. 15). In
general, this is a fair statement.

It is almost universally recognized that
administrative and legal interference in the reg-
ulation of the economy in general and entre-
preneurship in particular is more prevalent in
countries with social market economies, which
are also declared by Ukraine's political leaders.

2. Some aspects of the state presence in
the German economy

A striking example of a classic country
with a socially oriented market economy is
the Federal Republic of Germany. In this coun-
try, administrative and legal regulation affects
the activities of most businesses and entre-
preneurship activities, which produce almost
half of the gross product. Under the condi-
tion that German statistics take into account
only those sectors of the economy in which
the level of administrative and legal regulation
is the highest, and do not take into account
the areas of entrepreneurship that are regulated
indirectly.

Individual domestic researchers argue that
when referring to the German economy, one
should not talk about strengthening state reg-
ulation, but about improving the efficiency
of state action (Morozov V.S., 2006). It seems to
be the right and effective conduct. It is also true
that the global goal of state regulation in Ger-
many is specified in the following special tasks:

- promoting market organization and mar-
ket-competitive relations; solution of economic
and economic-organizational issues raised by
certain influential groups of economic entities;

- achieving economic, political, social
and fiscal goals aimed at maintaining and ensur-
ing market order in the country;

- adjusting the allocation of resources
in order to influence the economic structure
and the structure of the national product.

At the same time, it seems expedient to
say that different tasks require different forms
of state intervention: on the one hand, direct
administrative, and purely economic influence,
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on the other hand. Taking into account every-
thing mentioned above, the system of state regu-
lation can be divided into two levels: market-or-
ganizational and financial (Stechenko D. M.,
2006, p. 48-49). Organizational and legal sup-
port is an external sectoral intervention of pub-
lic administration bodies in industry, entre-
preneurship and freedom of public-private
contracts, etc., which is carried out through
the refusal of certain branches of social pro-
duction and enterprises from the general prin-
ciples of market order in Germany. Thus, "the
provisions on public contracts, provided for in
paragraphs 54-62 of the Law of Germany "the
Administrative Procedure Act", are widely
used in the field of construction law, roads, edu-
cational law, commercial and administrative
law and the law of subventions” (Kuibida R.,
2009, p. 81).

As the bearer of the policy of economic
and legal influence, the state controls the market
behavior of all economic entities. In Germany,
the practical result of tripartite negotiations
between the government, businesses and trade
unions was the basis of a comprehensive national
strategy in 2006 — "The High-Tech Strategy"
(The High-Tech Strategy for Germany, 2006).
One of the main priorities in the development
of this act was to identify 17 key technologies
that need to be developed, the relationship
between science and economics, improving
the financing system of economic entities in this
area, and so on. In connection with the success-
ful implementation of the High-Tech Strategy
for Germany in 2010, the government decided
to further implement this project and adopted
anew document — "Ideas, innovation, economic
prosperity. High-Tech Strategy 2020 for Ger-
many" (Bobrovytskyi A., 2009).

Thus, the evidence from German practice
shows that market and organizational regula-
tion is also a form of economic macropolitics.

3. About the Swedish model of regulation
of social and market economy

Another example of a classical civilized
model of regulation of the social market econ-
omy is the Swedish model of regulation. The
term "Swedish model" is associated with
the formation and strengthening of Sweden
in the second half of the twentieth century
as one of the most developed countries in
the socio-economic aspect, which is charac-
terized by a combination of good governance,
political stability, sustainable economic growth,
a high level of social protection and a decent
level of welfare. The formation and development
of the Swedish economic system was not free
from the negative effects of global economic cri-
ses and recessions, as well as internal socio-eco-
nomic contradictions. However, the govern-
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ment has always managed to find an acceptable
compromise between the interests of employees
and employers, small and large owners, between
the need to maintain a high level of employment
and wages, on the one hand, and constantly
increase the competitiveness of the national
economy, on the other hand (Bobrovytskyi A.,
2009). At the same time, even in the critical
stage of development of the world economy
after the crisis of 2008-2009, the Swedish gov-
ernment tried to fulfill a strategic task to avoid
unjustified protectionism (Hullhren S., 2009).

In terms of production, Sweden is ahead
of most EU countries, its GDP per capita is
much higher than the corresponding average for
the EU (Bobrovytskyi A., 2009). The essence
of state regulation of the Swedish economy is
to maximize the production and development
of private sector entrepreneurship and the great-
est possible redistribution of profits by the state
through a progressive tax system and public
social infrastructure to improve the living stan-
dards of the average population.

It is fascinating that Sweden spends more
than 50% of GDP to finance the state's eco-
nomic functions and solve a number of social
problems (Krysovatyi A. I, Koshchuk T. V,
2009, p. 129). Administrative and legal sup-
port in the country can be provided to the least
mobile and attractive in terms of entrepre-
neurship industries, such as ferrous metallurgy,
shipbuilding and mining. According to Swed-
ish law, some state-owned enterprises that are
designed to perform special state management
functions are even monopolies. This applies to
such areas of public life as energy, transport,
post, and communications (Shvaika L. A,
2008, p. 434-438). Strong state influence in
the field of entrepreneurship in Sweden is con-
firmed by the doctrine of building a socially
oriented market economy, which provides for
the centralization of about 33% of GDP only
through indirect and personal taxation (Kryso-
vatyi A. I, Koshchuk T. V., 2009, p. 130), which
would not be possible without the use of admin-
istrative remedies and measures. A feature
of the Swedish economy, an important factor
in increasing competitiveness is the orientation
of the Swedish economy to high technology
(the so-called "knowledge economy"). There-
fore, large national and multinational compa-
nies invest heavily in research and development
(R&D), and the main development is carried
out in Sweden (Bobrovytskyi A., 2009).

4. Some aspects of the regulation
of the Finnish economy

Finland is a highly developed small indus-
trial country. International recent research
shows that Finland is one of the most devel-
oped and competitive countries in the world. Its
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advantages are political stability, highly devel-
oped infrastructure, accessibility and reliabil-
ity of telecommunications, freedom of banking
competition, well-established system of coop-
eration between enterprises and universities,
including the development of new technologies,
high educational level of workforce and man-
agement, ease of doing business (Finliandiia).

Asin most Western European countries, tax-
ationis the mostimportant instrument of admin-
istrative and legal regulation of the economy
in Finland. As for the above-mentioned coun-
tries, Finland is also characterized by a high
level of administrative and legal regulation
of the economy and significant state interven-
tion in the field of entrepreneurship. The coun-
try's tax system has several direct and indirect
taxes. The main direct tax is income tax, utility
and property taxes. The most important indi-
rect taxes are sales tax, customs taxes, tax cqual—
ization and vehicle excise taxes, excise duties on
alcoholic beverages, tobacco and some other
goods. At the same time, the Finnish tax author-
ities have the rights of inquiry and investigation.
State-owned and semi-state-owned companies
account for 14% of the total number of large
industrial companies in Finland. They provide
35% of total sales, perform 30% of export opera-
tions, focus on their production 25% of the work-
force (Shvaika L.A., 2008, p. 439). Conditions
for doing business in Finland, including legis-
lation, availability of financial resources, state
support, lack of bureaucracy and corruption
meet all the conditions for increasing the com-
petitiveness of entrepreneurship (Makara O. V.,
2007, p. 48).

Among the measures of administrative
and legal regulation of entrepreneurship a sig-
nificant place is occupied by ensuring healthy
and effective competition. In Finland, these
issues are dealt with by the Finnish Compe-
tition Authority under the Ministry of Trade
and Industry and the Competition Division,
which reports to the provincial governments.
In their work, these public bodies are guided
by the antitrust law of Finland, the purpose
of which is to "protect healthy competition”
from the practice of unjustified restrictions. At
the same time, within the framework of Finnish
legislation, the activities of enterprises are com-
pletely independent. Schweik L. A. emphasizes
that the state determines only the general con-
ditions of companies through legislation, mon-
etary and credit policy, currency control, tax-
ation, safety rules, environmental regulations,
standards, etc. (Shvaika L. A., 2008, p. 440).

5. Experience in regulating the French
economy and entrepreneurship

France is one of the few industrialized coun-
tries where there is a rather strict regime of state

regulation of entrepreneurship, which has sur-
vived to this day, as traditionally the mechanism
of state regulation of the economy in France
has its own history and a variety of economic
and administrative and financial instruments.
Today, as in the scientific and educational liter-
ature, it is noted in the textbook that in these
features lies the uniqueness of the French econ-
omy, which is often called a hybrid of planned
and market approaches. The post-war period,
during which the government tried to find
the most effective combination of the Keynes-
ian methods of regulation with the development
of free enterprise, was quite significant. The
main factors that led to the economic transfor-
mation of the French economy in the second
half of the twentieth century, in particular, were
the following.

This increases the presence of the state
and state property from 10% of the value
of national property to 40-50%% at the begin-
ning of 1980s. This is the formation of compet-
itive powerful Transnational Corporations (for
example, the automobile corporation "Renault™)
withahighratio of state share in the share capital
structure. However, this approach often proved
to be quite burdensome for the French budget,
which forced the government to compensate for
the damage to the ineflicient public sector. As
well as high rates of scientific and technological
progress and a successful combination of pub-
lic and private investments aimed at the devel-
opment of nuclear energy, electrical industry,
chemical, pharmaceutical industries, produc-
tion of aviation and automation equipment.
The following factors should also be noted
before the administrative and legal impact.
Concentration and centralization of industrial
and financial capital, significant strengthening
of the positions of French firms in international
and especially European markets. Clear choice
and stimulation of development of branches
of national specialization. Unconditional state
support for basic and applied research in pri-
ority areas of the French economy. Maximum
encouragement on a complementary basis for
the development of industrial and social infra-
structure, the quality of which has largely
become exemplary in the European Union
(Frantsuzka model ekonomiky, 2005).

For the development of the economy
and entrepreneurship, Ukraine should adopt
French experience, such as the indicative plan
in the country has no directive significance,
although adopted by the National Assembly
(Parliament). This plan covers a limited num-
ber of mandatory tasks and has a more focused,
recommendatory nature, in fact, it is a summary
of the proposals of various government institu-
tions and non-governmental organizations.
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Ukraine should also take into account that
the implementation of the French model of plan-
ning and conducting took place at the European
level. The current model of the European Com-
mission and other European structures, the devel-
opment of the current seven-year development
plan in the EU, the creation of structural funds
and social, regional and agricultural policies are
due to the fact that France wants to see Euro-
pean supranational governance systems that are
most comparable with the main components of its
national model (Frantsuzka model ekonomiky,
2005).

Stimulating the development of competition
is an important area of administrative and legal
regulation of the market in France. The role
of the state is manifested in the organizational
and legal aspect in encouraging the development
of small enterprises, for example, industrial, fam-
ily, group, which are assisted in obtaining long-
term and short-term government loans, training
of management staff, tax benefits, commercial
information, etc. (Shvaika L. A., 2008, p. 432). In
addition, besides the widespread use of enterprise
motivation mechanism in state planning, the state
appears as a product customer, owner of works
and services.

The French experience clearly confirms
the conclusion that the market, whatever its
achievements, does not solve many problems
(especially in the social spheres and spheres
of public life), especially those problems that are
caused by the general needs of different popula-
tion segments and are important for the future
of the country.

It should be added that the market does not
solve the problems of social protection, does not
provide basic, priority research, it is extremely
limited in the creation of infrastructure and devel-
opment of public transport. These and other prob-
lems must be solved by the state, using the admin-
istrative and legal mechanism for issuing special
government orders to manufacturers, which are
a priority for many companies, because in con-
ditions of fierce competition in the market they
ensure constant investment, profit and social
results. It is also possible to directly stimulate
government procurement through preferential
pricing, taxation and lending.

In other words, France is developing
a branched social sector and at the same time
trying to flatten structural maladjustments
of the economy through budget interventions
(Krysovatyi A. 1., Koshchuk T. V,, 2009, p. 128).
Therefore, the indicative plan is of great impor-
tance for the administrative-territorial units
of France (which is important to consider for
Ukraine in terms of the development of decentral-
ization policy). When it is approved by parliament,
it becomes a guide for concluding public-private
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agreements with regions, departments and com-
munes on the material and financial aspects of their
development, including subsidies and grants from
the central budget. This is a positive example
of concluding administrative and legal agreements
between various public administration bodies,
business entities, etc. The nature of fiscal policy
directly depends on the indicative plan: the more
subsidies — the less need to attract their own
financial resources and vice versa.

Today, the closer convergence of national
markets of countries with developed market
relations has forced the transition from indica-
tive planning to strategic planning. Its essence
is to choose the main priorities for the develop-
ment of the national economy, the leading role in
the implementation of which should be played by
the country. Due to strategic planning it is deter-
mined the ways in which society should go, decide
which markets are best to operate, which tech-
nology to master first, how to ensure the social
unity of the country, which sector of the economy
and social structures should be relied on (Stech-
enko D. M., 2006, p. 47).

Thus, the essence of strategic planning
in France is to choose the main priorities
of the national economy, the leading role is played
by the country, which is trying to decisively influ-
ence the definition of the main directions of social
relations in the economy and domestic entrepre-
neurship, etc.

6. State presence in the British economy

Great Britain, like France, as well as other
industrialized nations in general, significantly
strengthened some forms of state regulation
of the economy after the end of World War I1. The
main reason for this, at least initially, regardless
of the types of regulation introduced, was the pro-
tection or promotion of the public interest. Many
public funds that regulate the production and sale
of food and medicine are aimed at this. Research
on dominant market positions and the preven-
tion of significant mergers of companies are
aimed at supporting competition and promoting
effective economic development. After the Sec-
ond World War, the number of laws governing
the economy in the UK has grown significantly
and remains so today (Saniakhmetova N. O.,
1998, p. 87-88). Even the adoption in the second
half of the twentieth century of forms and rigid
methods of regulation inherent in Thatcher's gov-
ernment did not lead to a "return to a lower level
of government," as promised by the prime minis-
ter. Neoliberal model of state regulation in the UK
has extended its influence to utilities and other
sectors of the economy (Pabst A., 2010, p. 47).

Thus, the United Kingdom, especially London,
has traditionally been the world's financial center.
The United Kingdom has an extremely indepen-
dent, developed and international trade econ-
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omy. In the United Kingdom, according to both
domestic and foreign scientists (Stechenko D. M.,
2006; Utton M. A., 1986), there was no period
when the economy could function freely from
state regulation of one kind or another, although
its distribution and direction changed.

In the past, there were more foreign banks
in London than in any other city in the world,
although it is not yet known whether this ten-
dency persists after Brexit. Increased competition
and technological developments have acceler-
ated changes of an administrative nature. Thus,
the International Stock Exchange was reorga-
nized and the historic two-tier structure of bro-
kers and speculators was abolished. Brokers fol-
lowed the instructions of investors to buy and sell
shares and stocks, and speculators "created” mar-
kets for these securities. As a result, the new com-
panies link British and foreign banks with former
brokers and jobbers. These new financial institu-
tions are governed by the Financial Services Act
1986, the Construction Companies Act 1987,
and the Banking Act 1987.

In 1997, the government established
the Financial Services Authority (FSA) to
regulate the financial services industry, mak-
ing some organizational changes. Namely,
the government has replaced a number of sep-
arate oversight organizations, some of which
now operate on a self-regulatory basis. Among
other tasks, the FSA has taken over the admin-
istrative supervision of commercial banks in
the United Kingdom from the Bank of England.
The FSA was acting on the basis of protection-
ism, and due to this it was widely criticized for
its response to the financial crisis that erupted
in 2008 and which led to forced state financial
assistance to a number of well-known British
banks. As a result, the Financial Services Act
2012 repealed the FSA, and the "tripartite"
system of financial regulation (FSA, the Bank
of England and HM Treasury) was replaced
in 2013 by three new bodies - the Financial
Conduct Authority (FCA), the Financial Pol-
icy Committee (FPC) and the Prudential
Regulation Authority (PRA). FPC and PRA
were structured in the Bank of England, that
was returned to the administrative functions
of supervision and regulation of banks (United
Kingdom - Economy, 2020). Administrative
and legal impact on the economy in the UK,
primarily related to such institutions as: eco-
nomic database; financial incentives, prices
and incomes, credit, foreign trade; monopolies
and mergers; regulation of market behavior, con-
sumer protection, intellectual property, environ-
mental control. At the same time, the adminis-
trative and legal regulation of entrepreneurship
is primarily used in such sectors of the economy
as agriculture, fisheries, energy, and transport.

There are a number of organized financial mar-
kets in the United Kingdom. Securities markets
include the International Stock Exchange, which
trades officially registered shares; an Over-the-
Counter (OTC) securities market for small com-
panies; and the Third Market for small unlisted
companies. Money market activities include trad-
ing in promissory notes, certificates of deposit,
short-term deposits and, increasingly, trading
securities in pounds sterling. Other markets are
markets that trade in Eurocurrency, Eurobonds,
foreign currency, financial futures, gold, shipping
brokerage operations, freight futures, and futures
on agricultural and other commodities (United
Kingdom — Economy, 2020).

We believe that economic growth in the UK
is not least due to the stability of the financial
and tax system. And this despite the fact that over
the past few decades the economy and entrepre-
neurship in the country have been nationalized
and denationalized, prices and incomes have been
subject to mandatory voluntary control, attempts
have been made to control industrial relations
through legislative restrictions, "gentlemen's
agreements" and etc. (Kozyryn A.N., 2011).

In other words, in the United Kingdom,
selective administrative and legal interven-
tion of the state in the economy is not acciden-
tal and short-term. Attempts are made here to
encourage the development of certain industries,
entrepreneurship, and so on. In the United King-
dom, there are clear administrative and legal
mechanisms and relevant units in government
business support bodies that deal with the place-
ment of government orders in small businesses on
a competitive basis.

In addition, there is a system of subcontract-
ing, which allows large enterprises to transfer part
of the orders to small enterprises. Intervention
at the micro level has become a major part of the
state economic strategy (Saniakhmetova N. O,
1998, p. 88). Currently, the United Kingdom
conducts a fairly active budget financing of eco-
nomic (related to the development of infrastruc-
ture and capacity building of certain sectors of the
economy) and social programs (Krysovatyi A. L,
Koshchuk T. V., 2009, p. 128).

7. On government intervention in the US
economy

Government intervention in the economy is
a constant rule in the history of the United States,
that is the most developed country in North
America (Audretsch, David B., 1989, p. 9). The
state as person in state regulatory agencies (ana-
logues of Civil Services, inspections, agencies in
Ukraine) has a strong influence on the economy,
which operates in the microstructures of the econ-
omy (Brody E. David, 1986, p. 3).

Strengthening the presence of the state
in the United States is reflected in the signifi-
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cant expansion of direct regulation of economic
life, expanding the scope of state control,
and in the United States new activity catego-
ries fall under state control (Samuelson Pol,
2000, p. 278, 286, 302). The United States actively
uses the fiscal potential of personal tax, does not
significantly expand the limits of social taxation,
follow a strategy of moderate fiscal efliciency
of corporate tax and does not avoid the devel-
opment of property taxation. Unlike Western
Europe, the United States does not consider it
appropriate to set significant fiscal targets for
the taxation of consumption processes. This tax
structure indicates the desire of this country to fix
the main tax burden on relatively well-off strata
of society and at the same time create a favor-
able tax environment for entrepreneurship as
a prerequisite for GDP growth (Krysovatyi A. L,
Koshchuk T. V,, 2009, p. 130).

Researchers of macroeconomic regulation
of US entrepreneurship admit that until the eco-
nomic and financial crisis of 2008-2010, the US
market regulation mechanism was considered
the most developed, because neither direct nor
indirect government intervention in the econ-
omy caused undesirable deformation of the mixed
economy. The functioning of the US economy is
based on the "supply economy", which is charac-
terized by the idea of the central role of the mar-
ket. The state regulates the management relations
of enterprises, at the same time ensures their free-
dom, encourages honest business activity and pun-
ishes those who ignore the rights and interests
of market participants. US market self-regula-
tion is complemented by state and is formed into
a mechanism of purposeful macroeconomic regu-
lation. All this benefits domestic entrepreneurship
(Rechmen D. D., Meskon M. C.,, Bouvy K. L,
Tyll D. V., 1995, p. 359-360).

Throughout the long history of the United
States government agencies still perform numer-
ous functions to control economic activity: issue
laws against tax evasion and fictitious entre-
preneurship, exercise customs control, regulate
the activities of public and rail transport, moni-
tor the implementation of labor and social secu-
rity laws, set the minimum and maximum prices,
regulate public works, national defense, national
and local taxation, provide a minimum wage
(Martin T. Farris, 1978, p. 307-312). According
to the American historian A. Brinkley, in the most
difficult times for US entrepreneurship, the Gov-
ernment intensifies its intervention in the regula-
tion of certain sectors of the economy to prevent
negative phenomena, while playing a crucial role
(Brinkley A., 1997, p. 920).

Among the measures and means of admin-
istrative and legal regulation of the US market,
an important place has always been occupied by
the programming of the economy, which covered
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the development and implementation of federal
and regional programs. Administrative and legal
regulation of the US economy makes extensive
use of monetary policy, including government
procurement policy. Due to government orders,
such sectors of the US economy as the nuclear,
aerospace, electric power, and other industries
were practically created. In the regulation of man-
agerial relations in the United States a prominent
place is occupied by fiscal policy, which is to estab-
lish a regime of state taxation and public spending,
when they help to dampen economic fluctuations,
promote high employment, limit inflation or miti-
gate stagnation (Louis Hartz, 1948, p. 362).

Direct and indirect state intervention in
the economic life of the United States is based
on a system of theoretically sound and proven in
economic practice universal methods and lever-
ages. It is not aimed at deforming or eliminating
the system of private enterprise, the competitive
environment, the foundations of a mixed econ-
omy, etc. At the same time, having the most pow-
erful scientific and technological potential among
developed countries, the United States is try-
ing to maintain its position as a leading country.
According to the American scientist M. Weiden-
baum (Weidenbaum L. Murray, 1995, p. 46),
the general trend of business regulation is one
that continues on its upward trajectory. Both
corporations and the US federal government
attach great importance to the further progress
of the information sector of the economy. Accord-
ing to American experts, efficient and effective
telecommunications not only play a crucial role in
the information competence of the nation, but also
serve as a driving force for the growth of national
wealth and, consequently, its economic potential
(Shvaika L. A, 2008, p. 441).

On the example of the United States,
the Ukrainian-Canadian scientist N.O. Sani-
ahmetova. In her opinion (which we fully share),
according to the ideals of classical laissez-faire
capitalism, the US economy is characterized as
a "mixed" system. The state has a strong influ-
ence on the economy, penetrates into the micro-
structure of the economy and the functioning
of a successful economic system. Although, pri-
vate entrepreneurs make most decisions at their
own discretion, their scope is reduced, and accord-
ingly the sphere of state influence increases (Sani-
akhmetova N. O., 1998, p. 95).

8. Conclusions

Taking into account the above, it is worth
agreeing with the conclusions that highlight
the most similar features in the foreign experience
of administrative and legal influence of the state
on the economy, as follows:

Firstly, the most significant of these features
is the focus on the efficiency of the economy
and market forces, when the degree and form
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of state influence were mainly dictated by what
best promotes competition in the market. This is
a manifestation of international competition in
most commodity markets in the world, which has
an impact on public policy. In market economies,
where market mechanisms and state intervention
should be minimal, there is a need to use state
influence in case of market failures or imperfec-
tions, in particular, the existence of monopolies,
the weakness of small businesses, structurally
weak industries, etc., which cause and require
state aid and to some extent administrative
and legal interference. Market economies have
taken a variety of measures to help certain sectors
of the economy, regulate the behavior of entre-
preneurs, and sometimes participate in business.
Typical state intervention in the economy was
carried out in the form of regulation through
the activities of government agencies. State reg-
ulation is justified where the free market system
is unable to function effectively (for example, in
the areas of consumer protection; labor protec-
tion; for the rational use of natural resources)
(Saniakhmetova N. O., 1998, p. 88).

Secondly, today modern international eco-
nomic relations cannot be limited exclusively to
power relations between states; An important
place in their system is occupied by transnational

relations between non-governmental actors. As
a basic system of social relations, international
economic relations are regulated not only by
international economic law, but also by other
branches and institutions of international law
(Tolochko O.N., 2013).

Thirdly, analyzing the theories of state influ-
ence on the economy and entrepreneurship, it
is appropriate to take into account the fact that:
"Since the regulation of the economy takes many
different forms and affects by various means, it
is clear that there is no single explanation of its
causes and possible positive effects on the econ-
omy. State regulation of a market economy in
all its manifestations covers such a large number
of markets for goods and services and differs so
significantly in form and volume that one theory
is difficult to explain at least some of regulation
cases” (Saniakhmetova N. O., 1998, p. 84-85).

These findings indirectly confirm the well-cho-
sen data of expert economist V. Novikov which
cover all the stories of economic success over
the past 70 years, namely: 13 cases where during
the life of one generation of GDP per capita has
grown at least four times, which demonstrates
the researcher-economist in the following table 1:

From this table follows another simple
and obvious conclusion, which is also useful for

Table 1

Political regime and ideology in the country
Multi-party liberal democracy but, in fact, a one-party system. The
whole period of growth in power was one party, all presidents were its

members. Resource-based economy(diamonds).

1951-1954: the fascist regime of Vargas, 1956-1964: the democratic
regime, 1964-1980: the power of military dictators.

Dictatorial regime with official anti-communist ideology, periodic
changes in the economic policy of neoliberalism and nationalism. The

collapse of the neoliberal economy in 1997.

One-party authoritarian system with official communist ideology, in
practice — economic nationalism.
Multi-party constitutional monarchy, but the whole period of growth

Until 1987 — authoritarian military rule. The first civilian president
was elected in 1992, and a liberal-democratic regime has now been

A multiparty constitutional monarchy, but throughout the period
of growth in power there was one coalition led by the Malay National-

Parliamentary democracy — in fact, bipartisan. During the period
of growth, the economic policies of both parties were nationalistic.
Absolute monarchy of the medieval type (sultanate). Resource-based

Formally — a multiparty democracy, in fact — a one-party authori-
tarian regime. During the period of growth, the head of government

Almost the entire period of growth in power was one party ("The Kuo-
mintang"), which ideology is a mixture of nationalism and socialism.

Until 1987, martial law has been declared.

Country | The period | GDP
Botswana
1960-2007 18
Brazil 1950-1980 | 4
Hong Kong | 1960-1997 10 British colony.
Indonesia
1966-1997 5
China 19782019 | 24
Japan 1950-1983 | 11
in power was one party.
South Korea
1960-2001 12
established.
Malaysia
1967-1997 6
ist Party.
Malta 19631994 9
Oman 1960-1999 9 .
economy (oil).
Singapore
1967-2002 27
changed only once — in 1990.
Taiwan
1965-2002 11
Thailand 1960-1997 7

Most of the period of growth took place under a military junta.
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Ukraine: economic growth does not depend on
the ideology of the ruling political force, it can
be equally successfully provided by communists,
anti-communists, nationalists and even just
military dictators who cared (which is import-
ant — the authors' note) economic growth
(Novykov V., 2019), in particular, through
investments of any origin (excluding, of course,
criminal sources).

Thus, as a general conclusion, it can be
argued that in foreign experience of admin-
istrative and legal influence of the state on
the economy and entrepreneurship, the most
characteristic feature to be considered in
Ukraine is the fact that any regulation is jus-
tified where the free market system, unable to
function effectively.

Accordingly, the use of legal regulation
of the economy and entrepreneurship as a kind
of state regulation depends on the specific area
(direction) of regulation and is justified in cases
where the degree and form of legal influence on
the economy and entrepreneurship is justified
by the fact that this influence best promotes
competition.

It is also worth supporting the proposal
of domestic young researchers to develop
and implement a strategy for the development
of high-tech industries (Chubenko V., 2019),
which can be an impetus not only to the con-
ceptual proclamation by the state of the need to
develop high-tech industries, as well as to ini-
tiate effective and systematic measures of high-
tech products.
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PO AJIMIHICTPATUBHO-ITPABOBUI1 BIL'TUB HA EKOHOMIKY
TA IIAIIPUEMHHUIITBO: IIOPIBHAJIBHO-IIPABOBHIT ACIIEKT

Anorauig. [TpoGiemaTnka AepKaBHOIO BILIMBY Ha €KOHOMIKY W TIANPUEMHUIITBO aKTUBHO 00OTO-
BOPIOETHCs Y MPOdeCciiiHuX 1 HAYKOBUX KOJIaX IOPUCTIB Ta eKOHOMICTIB Oy/b-sIKOi cyuacHoi kpainu. He
€ BUHATKOM i3 11boro Ykpaina. Taxi Binomi Bitunsnsini Buewi, gk 1. Akimosa, O. Bensnesuy, f. YKamiso,
O. Kypascbkuii, I. 3anarpina, T. Epumenko, I1. €Emenko, T. Konomoerp, A. Kpucosaruii, O. Psabuenko,
H. Caniaxmerosa, [[. Creuerko, B. [llepOuna, HeOMHOPA30BO HaMaraaucst BAPOOUTH 3HAUYIII TEOPETU-
KO-TIPUKJIa/IHI PeKOMEH/IaIlii 1010 03/I0POBJIEHHS GisHec-KaiMaTy B Harmiil kpaini. 3a JaciB iCHyBaHHsI
VKpaiHu Ik He3aJIexKHOI fiepKaBu IPOOIeMHU JePKABHOTO PEryII0BaHHS Y cepi eKOHOMIKH, rocoaap-
CbKOI JIsIbHOCTI (30KpeMa, TIPUEMHUIITBA) OTPUMYBaIK BilOOPAKEHHS B KOHTEKCTI HAYKOBUX J[OCIIi-
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JUKEeHb JIeP’KaBHOTO BIJIMBY Ha €KOHOMIKY, TPABOBOTO PETyJIIOBAHHS Ii/IIPUEMHUIIBKOI /i ITIbHOCTI, peati-
3ariii epskaBHOI peryJIsITopHol Mo THKH B GisHecosiii cdepi, OKpeMuX IpaBOBHX iHCTHTYTIB, HACAMIIEPE/T
A/IMiHICTPaTUBHOTO 1paBa (1010 A/IMiHICTPATUBHUX MOCJIYT, AMiHICTPATUBHOI Bi/IOBIIa/IBHOCTI TOIIO).
OxpeMi acrekTy OpraHi3alliifHO-IPaBOBOTO PEryJIIOBaHHS FOCTOAAPCHKOI MisJIBHOCTI MOCTIHO mepeby-
BAIOTh T1i/l MUJIBHOIO YBArol0 BITYM3HSHUX HAYKOBILB. Ile 30kpema, cTocyeTnest iesikux mpaib O. Binnuk,
T. Kpasuogoi, B. Kpukyna, B. Onpuuika, B. Harpebenbtoro, A. Omesnbuetika, €. [lerposa, C. [losHskosa,
B. TTonaras, O. Xapuronosoi, C. Yucrosa, B. Memenka, JI. ITBaiiku ta 6arathbox iHIIMX AOC/IIHKUKIB.
HesBaskaioun Ha Taky MOTYKHY yBary 3 00Ky BUCHUX-IOPHCTIB Ta EKOHOMICTIB, B YKpaiHi Ha IepKaBHOMY
piBHi npakTHYHO He chopMOBaHi, He 3abe31eueHi, HABITH He 3a/[eKIAPOBaHI I€BI IPUHIIMIIN JEPKABHOTO
BILTMBY Ha €KOHOMIKY ¥ Mi/IIPUEMHUIITBO, He BU3HAYEHi MPAKTUYHI (hOpMU Ta METO/N HOTO 3/ifICHEHHS,
a 0TIKe, He CTBOPEHE HaJIesKHe JlieBe paBoBe 3a0e3neueH s B 1iii cepi cyCriibHOro JKUTT. AHATI THYHO-
MIOCTAaHOBOYHUI PO3IJI OKPECJAeHUX TUTAaHb 1 CTAHOBUTD Memy J0CTIPKeHHSL.

Memoou docnidscennsn. PoboTy BUKOHAHO Ha TMiCTaBi 3araJbHOHAYKOBUX i CIEIiabHIX METO/IIB
HAYKOBOTO ITi3HAHHSI.

Pezynvmamu. Crarrsi € cuipo60io aBTOPIB Ha IiJICTAB] aHAI3Y Ta HOPIBHSHHS 3aKOPAOHHOTO JOCBIy
JIepKaBHOTO BITUBY Y chepax eKOHOMIKH 1 Mi[IIPUEMHUIITBA POIOBKUTH, & B OKPEMUX acIieKTax (Hacam-
repesl B aIMiHICTPATHBHO-IPABOBIIl HayIli) 3aPOBAIUTH JUCKYCii0, sika Gyia GU IPUCBIYEHA MOIIYKY
[UISAXIB PO3B'sI3aHHS Ta BUPIIIEHHIO HAYKOBO-IPUKIAIHUX (2 MOKJIMBO, 1 IPAKTHYHUX) 1IPOOJIeM Maii-
GYTHBOTO PO3BUTKY i YIOCKOHAJIEHHS JepKaBHOI TIPUCYTHOCTI Y chepi eKOHOMIKH Ta I AMPUEMHHUIITBA
Yipainw. Y crarri va npukaagi Himewuwnn, HIsenii, @imnsnaii, @panii, Besmkoi bpuranii Ta CIITA
PO3IUIAAAIOTECS OKPEMI IYMKH BYEHUX-IOPUCTIB Ta eKOHOMICTIB I110/I0 BU3HAUEHHS POJIi IePKaBU B YIIO-
PSAZIKYBaHHI CYCITITBHUX BiZIHOCHH Y cpepax eKOHOMIKHU Ta IiIIPUEMHUIITBA, a TAKOJK aHATI3YETHCST aiMi-
HiCTPaTUBHO-TIPABOBHII BILIUB B OKPEMUX TANY35IX CYCTITIBHOTO JKUTTSI.

Bucnosxu. 3 ypaxyBaHHsM 3p00JIEHOTO aHAJII3Y aBTOPU BUCJIOBUJIU BJIACHI MIDKYBaHHS 3 OKpecJie-
HUX MTUTaHb Ta HA/IAJIN TTPOTIO3UILii II0/I0 TOKPAIEHHS CUTYAIlii B PO3TJIsLyBaHiii cepi.

Kimo4oBi coBa: agMiHicTpaTMBHO-IIPaBOBUI BILINB, Gi3HeC, TOCIOAAPCHKA iSJIBbHICTD, AepiKaBHE
peryJIioBanHs, epsKaBHa PeryJssTOpHA MOJITUKA, IepyKaBHA IPUCYTHICTh, EKOHOMIKa, T IIPHEMHUIITBO.
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FEATURES OF PUBLIC LEGAL RELATIONS
REGARDING THE PROTECTION OF RIGHTS
OF BUSINESS ENTITIES IN UKRAINE

Abstract. Purpose. The aim of the article is to distinguish features of public legal relations regarding
the protection of the rights of business entities in Ukraine.

Results. The article determines that in case of violation of the rights of business entities by private
persons (for example, other business entities), this dispute is subject to private law, that is, regulated
by the relevant legislation and provides for a wide range of forms of its realization. At the same time, if
the business entity activates its subjective right to appeal to the court, the administrative body or the very
competent body on human rights, the relations between the business entity and the authority are subject
to public law and are the basis of the legal category "administrative and legal protection”.

Conclusions. It is formulated that the features that are inherent in these public legal relations are:
a) general one — interrelation between actors of a large variety of constitutional roles, where one of the actors
necessarily is the authority, effects thereof is due to the use of administrative instruments; the behaviour
of the participants of interrelation normalised by legal regulations, to a greater extent provisions
of administrative legislation; dynamism, capability to develop and be terminated; the presence of privileged
position of one of the participants of interrelation, in particular the person over the authority, which is
manifested in the right to act or omit the realization of the functions of the State, or the authority over
the person in case of recognition as an objective regulatory component of such person's behaviour; they are
caused by the realization of public interest; b) special ones — a special objective elements of legal relations,
that is, the need to organize protection, its realization by means prescribed by the provisions of administrative
legislation or the fact of violation of the rights of a business entity in Ukraine by the authority; unification
within the mechanism for the protection of the rights of business entities in Ukraine of public legal relations
regarding the organization of proper protection of the rights of entrepreneurs and the procedure for its
realization in case of initiation of administrative and legal protection of the rights of business entities in
Ukraine or the fact of violation of the rights of business entities by the authority; parallel existence of public
and private legal relations regarding protection of rights of business entities in Ukraine.

Key words: protection, features, rights of business entities, private legal relations, public legal
relations.

1. Introduction

Any legal relations are a form of implement-
ing social relations. They always develop, as
they arise on the basis of relevant legal provi-
sions. Such provisions are established and pro-
vided by the State and are in constant dynam-
ics (Danylenko, 2021, p. 12). All business legal
relations, in particular those regarding the pro-
tection of the rights of business entities, are com-
prehensive and include both public-legal and pri-
vate legal elements (Biriukov, 2013, p. 56). The
main question is what ratio between them.

Peculiarities of entrepreneurial activity
and the essence of public legal relations are

© D. Paramanov, 2021

sufficiently studied in scientific research. In
particular, significant scientific developments
have been made by such scientists as: O. Ban-
chuk, V. Bevzenko, I. Berestova, V. Biriukov,
A. Danylenko, O. Krupchan, O. Kharytonova,
N. Khliborob, Yu. Tsvirkun, and others. How-
ever, the proposed consideration of this issue
has not been under focus of their scientific stud-
ies, that is, they are still not regulated and some
of its provisions need further research.

The aim of the article is to distinguish
features of public legal relations concerning
the protection of the rights of business entities
in Ukraine.
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2. Specificities of public and private rela-
tions

According to L. Berestova (Berestova, 2019),
it is the person, his/her life and health, honour
and dignity, immunity and safety as the highest
social value of the state is the sole purpose of law.
At the same time, public and private law is not
a purpose, but is a different means of achieving
it. The main task of private law and public law
is an enabling environment for the most com-
plete self-realization of the interests of society,
individuals and their satisfaction by the State.
Additional goals are formed and implemented in
practice by functions that are necessary homoge-
neous, expedient areas of private and public law,
caused by the necessity to satisfy objective needs
of society, separate interests of the State. Public
law should ensure full realization of private law
without distorting it. However, without public
law, private law is insufficiently effective or even
ineffective (Bakaeva, 2010, pp. 20-21).

The consideration of the issue on the nature
of public and private law has led to the forma-
tion of two areas in legal science: one of them
is based on the well-known Ulpian's sentence
(Publicum jus est, quod ad statum rei romanae
spectat, privatum quod ad sintgulorum utili-
tatem pertinet) and derives from the difference
in goals and interests subject to legal protec-
tion, while the second is based on the principle
of inadmissibility of changing public legal pro-
visions by private agreements, also presented
by Roman lawyers (Publicum jus pactis pri-
vatorum mutari non potest) and derives from
the difference in the nature of provisions or
in the subject of will affected by the violation
of private and public rights (Ioffe, 1949; Khary-
tonova, 2002, p. 36).

The scientist O. Banchuk argues that during
the delimitation of public and private relations
it is necessary to take into account a number
of features. Among these criteria, the scientist
identifies the following: 1) difference between
the parties to relations — public relationship
requires that a participant must be a person
involved in them for the purpose of exercising
public authorities granted to him/her. However,
itisimportant that the public authority exercises
its powers in these relations; 2) the difference in
the legal status of the participants of the rela-
tions — in public legal relations a certain party
(private persons or lower public authorities) is
subordinate to another authority. Subordina-
tion is manifested in the ability of the authority
in the course of exercising its powers to solve
the question of the rights and duties of the per-
son who participates in legal relations; 3) differ-
ence in the content of legal relations — in public
relations their participants may commit such
actions and fulfil their duties only in the manner
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expressly provided for in law; 4) the difference
in the forms of protection of rights — public legal
relations (criminal and administrative), due to
subordination of private persons to the will
of the authorities, realized in public authori-
ties, should be considered by the court in view
of the comprehensive protection of the rights
of the actually weaker party in relations (private
person); the nature of dominant interest in rela-
tions — in public and legal relations the interests
of the State, the people, the national minority,
the territorial community, individual persons
may be expressed (Banchuk, 2011, pp. 145-148).

Accordingly, public law regulates relations
through imperative orders, which cannot be
changed by any individual's private will. The
imperative method determines the nature
of the relationship, one of the parties thereof is
the public authority. In public-legal relations, all
is subordinated to the will of State power. And
the ability of the State body to exercise powers
is an important feature of the latter. However,
this ability is practical, provided it becomes
an exercise of these powers to fulfil the duties
of the authority (Tsvirkun, 2013, p. 25).

It should also be taken into account
that these relations may arise both between
the authority, on the one hand, and legal, phys-
ical persons, on the other, and between two
authorities (Khliborob, 2010). In particular,
according to O. Kharytonova, two main types
of public legal relations can be identified:
those that directly express the basic formula
of the managerial influence of the “actor —
object”, in which the power of administration
is manifested, are relations of authority-subor-
dination; and those which are outside the direct
imperious influence of the actor on the object,
but are organically related to its implementa-
tion. They are an organizational prerequisite
for the emergence of power relations. Some-
times these legal relations are called subordi-
nation and coordination, while the latter reject
the existence of authoritarianism inherent in
public law. Nevertheless, this is not quite true,
because coordination is a part of the legal power
manifestations of public authority. In addition,
a large number of public legal relations arise
between the parties not directly subordinated.
But in these cases, one of the parties, due to
its competence, is entitled to issue legal regu-
lations, binding for the party, organizationally
not subject to the authority. For example, this
is typical for inter-branch management rela-
tions. In addition, public authorities may issue
binding regulations addressed to citizens, public
organizations, etc., not directly subordinated to
them. Regardless of the nature of the subordi-
nation, the main feature of public legal relations
remains — the legal inequality of the parties,
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the legal dependence of one party on another,
which is conditioned by the legal powers nec-
essary to resolve one or the other issue of one
party — the public authority (Kharytonova,
2002, pp. 42-43).

Therefore, public legal relations are gov-
erned by legal regulations, to a greater extent
by the provisions of administrative legislation,
interrelation between parties of different con-
stitutional roles, where one of the parties nec-
essarily has powers that represent the exercise
of functions of the state for the provision, reali-
zation, protection of public interest.

3. The essence of public relations to pro-
tect the rights of business entities

With regard to the essence of public legal
relations of protection of rights of business enti-
ties, it should be noted that, in our opinion, it is
their dualistic nature, where, on the one hand, its
content is determined by the necessity of protec-
tion of rights of entrepreneurs, and on the other,
by the procedure for its realization in case of:
a) initiation of administrative and legal protec-
tion of the rights of business entities in Ukraine;
b) the existence of a violation of the rights
of a business entity by the authority.

In order to justify the above, it is nec-
essary to focus on the formulation of Art. 20
of the Economic Code of Ukraine, namely:
"The State provides protection of rights
and legitimate interests of business enti-
ties. Considering that the provisions of civil
and economic law regulate exclusively private
legal relations, it can be stated that the protec-
tion of the rights of the entities under study
is a public sector. In this case, unequivocally
public legal relations should be considered,
and more precisely their first type — public
legal relations concerning the organization
of proper protection of the rights of entrepre-
neurs in Ukraine. That is, the administrative
activity of the public authorities related to
proper protection of the rights of entrepre-
neurs in Ukraine is the basis for its practical
realization in the appropriate manner.

It should be considered that in case of viola-
tion of the rights of business entities by private
persons (for example, other business entities),
this dispute is subject to private law, that is,
regulated by the relevant legislation and pro-
vides for a wide range of forms of its realization.
At the same time, if the business entity acti-
vates its subjective right to appeal to the court,
the administrative body or the very competent
body on human rights, the relationship between
the business entity and the authority is subject
to public law and is the basis of the legal cate-
gory "administrative and legal protection.”

In addition, the relations where both the dis-
pute over the law and the procedure of its reso-

lution are public should be considered. This is
particularly true if the public authorities violate
the rights of entrepreneurs (regulatory, supervi-
sory or by other actions), while other authori-
ties directly protect them.

4. Conclusions

The analysis conducted makes it possible
to state that public legal relations regarding
the protection of the rights of business entities
in Ukraine have features that are inherent in all
public legal relations: the presence of privileged
position of one of the participants of interrela-
tion, in particular the person over the authority,
which is manifested in the right to act or omit
the realization of the functions of the State, or
the authority over the person in case of recog-
nition as an objective regulatory component
of such person's behaviour; they are caused by
the realization of public interest;

- interrelation between actors
of a large variety of constitutional roles, where
one of the actors necessarily is the authority,
effects thereof is due to the use of administra-
tive instruments;

— the behaviour of the participants of inter-
relation normalised by legal regulations, to
greater extent provisions of administrative leg-
islation;

— dynamism, capability to develop and be
terminated;

— the presence of privileged position of one
of the participants of interrelation, in particular
the person over the authority, which is mani-
fested in the right to act or omit the realization
of the functions of the State, or the author-
ity over the person in case of recognition as
an objective regulatory component of such per-
son's behaviour;

— they are caused by the realization of pub-
lic interest.

Specificity of legal relations under analysis
is determined by special features, such as:

— special objective elements of legal rela-
tions, that is, the need to organize protection,
its realization by means prescribed by the pro-
visions of administrative legislation or the fact
of violation of the rights of a business entity in
Ukraine by the authority;

— unification within the mechanism for
the protection of the rights of business enti-
ties in Ukraine of public legal relations regard-
ing the organization of proper protection
of the rights of entrepreneurs and the procedure
for its realization in case of initiation of adminis-
trative and legal protection of the rights of busi-
ness entities in Ukraine or the fact of violation
of the rights of business entities by the authority;

— parallel existence of public and private
legal relations regarding protection of rights
of business entities in Ukraine.

69



10,2021
ADMINISTRATIVE LAW AND PROCESS

References:

Bakaeva, O. (Eds.). (2010). Sootnoshenie chastnykh i publichnykh interesov v usloviiakh reform-
irovaniia zakonodatelstva Rossiiskoi Federatcii [The ratio of private and public interests in the context
of reforming the legislation of the Russian Federation]. Moscow: lurlitinforma [in Russian].

Banchuk, O. (2011). Pidstavy rozmezhuvannia publichnoho ta pryvatnoho prava v Ukraini
[Grounds for distinguishing between public and private law in Ukraine]. Publichne pravo — Public
law, 2, 143—151 (in Ukrainian).

Berestova, I. (2019). Pravova katehoriia «publichnyi interes» z pozytsii systemnoho pidkhodu
[Legal category "public interest”" from the standpoint of a systems approach]. Pravova derzhava —
Constitutional state, 33, 19—27 (in Ukrainian).

Biriukov, V. (2013). Mistse korporatyvnykh pravovidnosyn v systemi pryvatnoho prava [The
place of corporate relations in the system of private law]. Proceedings of the International Confer-
ence: Mizhnarodna naukovo-praktychna konferentsiia «Pravovi vidnosyny: problemy teorii ta prak-
tyky» - International Scientific and Practical Conference «Legal relations: problems of theory and prac-
tice.» (pp. 53—-56). Kyiv : Nika-Tsentr (in Ukrainian).

Danylenko, A. (2021). The Innovative Paradigm of Space Relations Development. Advanced
Space Law, 7,12—18 [in English].

TIoffe, O. (1949). Pravootnoshenie po sovetskomu grazhdanskomu pravu [Legal relationship under
Soviet civil law]. Leningrad [in Russian].

Kharytonova, O. (2002). Poniattia i oznaky publichnykh pravovidnosyn [ The concept and char-
acteristics of public relations]. Visnyk Akademii pravovykh nauk Ukrainy — Bulletin of the Academy
of Legal Sciences of Ukraine, 1(28), 36—46 (in Ukrainian).

Khliborob, N. (2010). Sutnist ta oznaky publichno-pravovoho sporu [ The essence and features
of public law dispute]. Proceedings from: Vseukrainska konferentsiy «Problemy pravovoi reformy
ta rozbudovy hromadianskoho suspilstva v Ukraini> — All-Ukrainian Conference «Problems of legal
reform and development of civil society in Ukraine.»> (pp. 184—187.). Lviv : Lviv. derzh. un-t vnutr.
sprav (in Ukrainian).

Tsvirkun, Yu. (2013). Poniattia “holovuiuchyi” u publichnykh pravovidnosynakh [The concept
of "chairman” in public relations]. Naukovyi visnyk Natsionalnoi akademii onutrishnikh sprav — Scien-
tific Bulletin of the National Academy of Internal Affairs, 2, 23—30 (in Ukrainian).

Henuc Ilapamanos,

acnipanm, Hayxoso-docrionuil incmumym nybaiunozo npasa, eya. I'. Kipnu, 2a, Kuis, Yxpaina, indexc
03035, Denys_Paramanov@ukr.net

ORCID: orcid.org/0000-0002-2158-4700

O3HAKU ITYBJTYHUX ITPABOBITHOCHUH IITOJ0 3AXUCTY ITPAB
CYB’ERTIB IIAITPUEMHUIIBKOI AIAJIbHOCTI B YKPAIHI

Awuorauisi. Memoro cmammi € BUOKPeMJIEHHS 03HAK 11yGJIIUHIX TIPABOBIHOCKHH 100 3aXUCTY TIPaB
cy6’€KTiB I ANPUEMHUIIBKOT AiSLIBHOCTI B YKpaiHi.

Pesynvmamu. Y crarti BU3HaY€HO, 1110 B Pasi MOPYIIEHHS TpaB Cy6'€KTiB MiAMPUEMHHUIIBKOI JisTb-
HOCTI pUBaTHUMU 0coOaMK (HANIPUKJIA, IHIIMMU Cy0'€KTaMy TOCIOfapioBaHHs1) 1ie CIIip € MpUBaTHO-
[PABOBUM, PETYJIOETHCS BIIIOBIIHUM 3aKOHOJABCTBOM Ta HePeAdayae MOCUTh IUPOKe KOJIO (hopM Horo
peauizarii. Bogmouac sxiio cy6’eKT miANPUEMHUIIBKOI AiSTBHOCTI aKTUBI3Y€E CBOE CYH’EKTHBHE MPaBO Ha
3BEPHEHHSI 0 CY/Y, AAMIHICTPATHBHOTO OPTAHy ui GE3MOCePeNHbO OPraHy MPAaBO3aXMUCHOI KOMITETEHTT,
BiIHOCHHY MiK Cy('€KTOM IMIAMPUEMHUI[BKOI [iSIBHOCTI Ta Cy0’'€KTOM BJIaJIHUX OBHOBAKEHbD € I1y0Jiiu-
HO-ITPABOBHMMH, & TAKOK OCHOBOIO IIPABOBOI KaTeropii «aJIMiHiCTPaTHBHO-TIPABOBUI 3aXHCT».

Bucnosxu. O6rpyHTOBaHO, 110 MM 11yOJIIUHIM IPABOBIAHOCHHAM IIPUTAMAHHI 3arajibHi Ta CIieliajib-
Hi O3HAKU. 3araJbHUMK O3HAKAMU €: a) HAsBHICTb 3B’13KYy MK cy0'eKramu 3/1€01/1b1I0ro PisHOI KOHCTHU-
TYIiiTHOT pouti, Ie ouH i3 cy6'eXTiB 060B’SI3KOBO Ma€ BJIaJIHI MOBHOBAKEHHsI, peasli3allis AKUX Ma€ CBiii
BUSIB y 3aCTOCYBAaHHI HUM IHCTPYMEHTIB a/MiHICTPATHBHOI AisiIbHOCTI; 6) YPEryJibOBaHICTh TOBEAIHKH
YYACHUKIB B3a€MO3B'A3KY MPABOBMMM aKTaMH, 34€OLIbIIOI0 HOPMaMU afMiHICTPATUBHOTO 3aKOHO/AAB-
CTBA; B) IMHAMIYHICTH, 3MATHICTh 10 PO3BUTKY Ta MPUIMHEHHS; I') HASIBHICTh PUBIIEHOBAHOTO CTAHO-
BUIIA OZHOTO 3 YYACHUKIB B3aE€MO3B 3Ky MOPIBHSIHO 3 IHIINM, 30KpeMa 0coOu Hajl Cy0'eKTOM BJIaJIHUX
TTOBHOBA)KEHb, 110 TIPOSBIIAETHCS B HASIBHOCTI ITPaBa BUMOTH TI[0/I0 BUNHEHHS UM YTPUMAHHS Bijl /IilA, SKi
perpeseHTyIoTh peasisanito (hyHKI aepskau, abo cy6’eKTa BAaAHUX TIOBHOBAKEHD Haj 0c000I0 B pasi
BU3HAHHS 00’€KTHUM CKJIQJHUKOM PEryJIOBaHHs MOBEIIHKU TaKol 0co0M; I') 3yMOBJIEHICTh peasizallicio
ny6uiunoro inTepecy. Haromictb crieriiaibHuMu o3HakaMu yGJIiuHUX [IPABOBIAHOCUH €: a) 0c00InBUil
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006 €KTHIH CKJTa/l TIPABOBIIHOCKH — HEOOXIAHICTh OpraHiszallii 3axXucTy, 1oro 3ificHen st 3acobaMu, Tiepe/i-
GaueHMMHU B HOPMaX aJIMiHICTPATHBHOIO 3aKOHOIABCTBA, YN HASBHICTb (hakTy MOPYLIEHHS [paB cy( eKTa
HiAPUEMHUIIBKOTL isIIbHOCTI B YKpaiHi cy6 €KTOM BJIJHUX OBHOBAKEHD; 0) 00’€/IHAHHS B MEKAX MeXa-
Hi3My 3a6e3mevyeH s 3aXUCTy TpaB cy0’€KTiB MANPUEMHUIIBKOI AiAIbHOCTI B YKpaiHi mybiuyHux mpaso-
BiZIHOCHH IIIO/I0 OPTaHi3allii HaJTeKHOTO 3aXVCTY TPAaB TiATPUEMIIIB Ta TIPOTIEYPH HOTO 3/IiICHEHHS B pasi
ininianii aAMiHICTPATMBHO-IPABOBOrO 3aXUCTY TIpaB Cy0'€KTIB MiAIPUEMHUIILKOL AisJIbHOCTI B YKpaiHi
abo HasiBHOCTI (hakTy TMOpYyIHIEHHs MpaB cy0’€KTa MiAMPUEMHUIIBKOI MisIBHOCTI CY6'€KTOM BJIAIHUX
[OBHOBAKeHb; B) IapajieJibHe iCHyBaHHs MyOJiYHUX | MPMBATHUX MPABOBIAHOCKH IIOAO 3aXUCTY TIPaB
cy6’eKTiB MAMPUEMHUIIBKOI ISLIBHOCTI B YKpaiHi.

Kmo4oBi cioBa: 3axucT, O3HaKW, MpaBa CyO'€KTiB TAMPUEMHUIILKOI TisSTHHOCTI, TPUBATHI
[PABOBIIHOCKHM, yOJIIYHI TPABOBIAHOCUHI.
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SPECIAL PRINCIPLES FOR MAKING PUBLIC
POLICY ON FIREARM CIRCULATION IN UKRAINE

Abstract. The relevance of the article is the fact that the principles for making public policy on firearm
circulation in Ukraine are a set of basic (fundamental) ideas, which contribute in a comprehensive manner
to the legitimate, optimal and effective public policy-making in this field in a State that is legal, democratic
and social. The aim of the article is to form a relevant scientific understanding of the nature and system
of special principles for making public policy on firearm circulation.

Results. The importance of the principles for making public policy on firearm circulation derives from
the fact that they are a complex, mutually agreed system, since the operation of a system of principles
of law implies two levels (orders) of system relations: external or environmental (forward and backward)
and internal (i.e., within a system of principles of law). The principles under study are considered as a set
of individual sectoral (administrative and legal) and certain basic ideas of public administration, which
together contribute to the legitimate, optimal and effective public policy-making in the field of firearm
circulation in Ukraine as a legal, democratic and social State.

Conclusions. The system of special principles for making public policy on firearm circulation
today involves the following principles: 1) openness and transparency; 2) harmonious consistency
(non-conflict); 3) objective justification; 4) scientific soundness and harmonization (unity) of theory
and practice; 5) reality and completeness; 6) planning and predictability; 7) rationality and efficiency;
8) relative flexibility and timeliness; 9) constancy. Today, in Ukraine, there is no special legislative act on
arms trafficking in the country, and therefore, it is necessary to create and adopt a bill on arms trafficking,
which will contain an article on a set of principles of arms circulation, which will apply to the formation
and implementation of state policy sphere.

Key words: public policy on firearm circulation, firearms, firearm circulation, legal principles,

implementation of public policy, special principles, public policy-making.

1. Introduction

The principles for making public policy
on firearm circulation in Ukraine are a set
of basic (fundamental) ideas, which contribute
in a comprehensive manner to the legitimate,
optimal and effective public policy-making in
this field in a State that is legal, democratic
and social. The importance of the principles
for making public policy on firearm circulation
derives from the fact that they are a complex,
mutually agreed system, since “the operation
of a system of principles of law implies two lev-
els (orders) of system relations: external or envi-
ronmental (forward and backward) and inter-
nal (i.e. within a system of principles of law).
Internal system relations can be classified in
genetic, structural (construction relations),
coordination, subordination and confronta-
tional ones” (Zakharova, 2009, p. 9). In other
words, the principles for making public policy
on firearm circulation facilitate the implemen-

12

tation of the relevant processes in accordance
with objective and fundamental rules, which
prevent actors of the law to make public pol-
icy to the detriment of the individual, society
and the State.

Among these basic ideas, the special prin-
ciples for making public policy on firearm cir-
culation are of particular significance, because
them comprehensively detail the basic ideas
of general law (the principles of the rule of law,
humanitarianism, justice and legal equality,
legality and the inevitability of liability) in
accordance with the actual needs of the sector
in question. The importance of these principles
is grounded on the fact that their totality is
determined by separate sectoral (administra-
tive and legal) principles and principles of pub-
lic administration. Therefore, it should be noted
that a comprehensive study of current special
principles for making public policy on firearm
circulation in Ukraine is required for practice.

© T. Shumeiko, 2021
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2. Theoretical justification of the problem

Despite the importance of special princi-
ples for making public policy on firearm circu-
lation in Ukraine, it should be noted that this
issue has not yet been studied by domestic
and foreign administrative law experts. In addi-
tion to this, the essence of the sectoral (admin-
istrative and legal) principles and principles
of public administration have already been
under focus of P.D. Baranchyk, M.V. Dzha-
farova, Ye.A. Myronenko, N.D. Petrushyna,
S.V. Potapenko, A.A. Pukhtetska, I.B. Stakhura,
Yu.M. Frolov, A. Sharaia, A.M. Shkolyk,
and other scientists. The scientific findings
of these and other scientists confirm the actual
possibility to distinguish and theoretically
define the essence of special principles for mak-
ing public policy on firearm circulation, taking
into account the legal nature and legal content
of this type of public policy, as well as the specif-
icities of making this policy.

Consequently, the aim of this research is
to form a relevant scientific understanding
of the nature and system of special principles
for making public policy on firearm circulation.
This aim will be achieved by implementing tasks
as follows: 1) To define the concept of “special
principles for making public policy on firearm
circulation in Ukraine”; 2) To outline the struc-
ture of the principles being studied and to ana-
lyse the requirements, established by these prin-
ciples for the proper course of making public
policy in this field; 3) To summarize the results
of the study.

3. Formation of principles of realization
of the state policy in the field of arms circula-
tion in Ukraine

The special principles for making public pol-
icy on firearm circulation are a set of individual
sectoral (administrative and legal) and certain
basic ideas of public administration, which
together contribute to the legitimate, optimal
and effective public policy-making in the field
of firearm circulation in Ukraine as a legal, dem-
ocratic and social State. Therefore, the group
of principles includes fundamental ideas such as:

1) The principle of openness and transpar-
ency in making public policy on firearm cir-
culation in Ukraine. In our study, the ration-
ale for considering the principle of openness
and the principle of transparency as a general-
ized fundamental idea is in the fact that the prin-
ciples of transparency and openness should be
mutually agreed upon, since without transpar-
ency as citizens and their collectives’ adequate
awareness of the conditionality and content
of the activities of public authorities” in corre-
sponding field no conscious and effective public
influence on these activities can be” (Lopush-
niak 2010, p. 76). Consequently, the principle

of openness and transparency in the context
of the issue under consideration requires at least
the following:

a) Making public policy on firearm circu-
lation in Ukraine provides for the possibility
for citizens (their associations) to carry out
the active actions, not prohibited by law, related
to determining the form (scope) and content
of such policy, as well as its implementation spe-
cificities;

b) The process of making public policy on
firearm circulation in Ukraine should be fully
regulated at the level of national legislation,
namely, involve the rules and standards in
respect of: sufficient grounds and a (positive
and negative) enabling environment for pub-
lic authorities” actions related to making such
public policy in this field; methods (expertise)
for carrying out actions (decision-making)
related to making public policy in this field; a set
of criteria for the sufficiency of forming public
policy under study, as well as the efficiency
(rationality) of its implementation; legal effects
of carrying out actions (decision-making),
aimed at making public policy in question; legal
effects of improper (unlawful) actions (deci-
sion-making) related to making public policy;
the possibility of participation by citizens (their
associations) at the various stages of making
public policy in this field;

c¢) All citizens should be informed of all
the processes related to making public policy on
firearm circulation and must be aware of their
rights and obligations with regard to the circu-
lation and use of firearms;

2) The principle of harmonious (non-con-
flict) consistency in making public policy
on firearm circulation in Ukraine. As is well
known, making all public policies (public pol-
icy under study is no exception): a) should not
harm making other public policies; b) should
be consistent with other public policies, espe-
cially with security policies (in different sec-
tors of public life, including law enforcement),
economic (including budget) and social poli-
cies; ¢) be comprehensive (non-fragmentary)
and shall be implemented in a coherent manner
at all levels at which it is objectified and in all
vectors within the same level; d) should not be
contrary to the public interest or to the common
good in society (first of all, it means that actions
(decisions), aimed at making public policy on
firearm circulation may not call into question
the constitutional order in the State, the high-
est social value in the State, the national secu-
rity of the State, etc.);

3) The principle of objective justification for
making public policy on firearm circulation in
Ukraine. This fundamental idea derives concep-
tually from the previous one and requires that,
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in practical reality, the actions (decisions) by
Parliament, public administrators (including
the actors of civil society) always be conducted
(made) exclusively: a) in compliance with
the requirements of Article 19 of the Constitu-
tion of Ukraine, which provide for: the process
of law-making, that is, preparation, elaboration,
adoption (by: adopting a new provision; amend-
ing an existing one; finding the legal regula-
tion or its individual provision null and void)
and the formal promulgation of the relevant
legal provision, which is based on the knowledge
of objective social needs and interests of soci-
ety” (Gladkii, 2016, p. 1); processes of compli-
ance with and implementation of the results
of law-making in practice; b) when these actions
(decisions) are objectively required and inac-
tion (failure to make these decisions) prevent
the proper realization of the objective of public
policy on firearm circulation in Ukraine (sci-
entists also call this requirement “social neces-
sity” of actions, which is “a certain problem or
an ‘acute issue’ in Ukrainian society that today
require a solution”) (Pochtovyi, 2009, p. 7);
¢) when the relevant actions (decisions) of pub-
lic authorities are based fully on real (and ver-
ified) data that constitute a sufficient ground
and/or condition for carrying out (making)
those actions (decisions);

4) The principle of the scientific soundness
and harmonization (unity) of theory and prac-
tice in making public policy on firearm circula-
tion in Ukraine. Making strategies and plans for
the development of legislation on firearm circula-
tion in the State, as well as the making and adopt-
ing laws in this field, institutional changes in
the mechanism of firearm circulation, as well as
the functioning of the mechanism, require rele-
vant actions (decisions) to be directly based on
the practical and relevant scientific thinking
of domestic and foreign legal experts in adminis-
trative law. This is a general requirement of scien-
tific soundness. Therefore, the relevant principle
requires, at least, the following:

a) Making public policy on firearm circu-
lation in the State should take into account
the current scientific thought on issues related
to firearm circulation. According to scientists,
an important part of the principle of scien-
tific soundness is “the broad, as much as pos-
sible, involvement of scientists in the discus-
sion and justification of particular legislative
provisions, especially those that determine
the conceptual basis of the process construc-
tion” (Loboiko, 2016, p. 44);

b) Any amendments of the regulations
governing firearm circulation in Ukraine
should be consistent with the extent to which
such amendments are scientifically justified.
This is extremely relevant, since nowadays,
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in our State, frequently the conclusions on
the draft laws of Ukraine by the Central Scien-
tific Experts Office, as well as the comments on
the draft laws by the Main Legal Department
are ignored and the draft legislation is adopted
in the form that these actors consider to be
scientifically unjustified, contradictory, irrele-
vant, declarative, etc., that calls into question
the efficiency of the relevant changes, as well as
the development of Ukraine as a modern State
governed by the rule of law;

5) The principle of the reality and com-
pleteness of making public policy on firearm
circulation, which requires making public pol-
icy on firearm circulation to meet all objective
public needs for firearm circulation (as well as
in respect of prevention of threats that have
not yet emerged) and should genuinely address
them. In this context, the relevant decisions
of public authorities should not be declarations,
as well as their actions should not be imitations
of public administration;

6) The principle of planning and predicta-
bility of making public policy on firearm circu-
lation in Ukraine. This principle requires mak-
ing public policy in question to be practically
planned, thus predictable (in terms of mani-
festations, effects) and controllable (the actor
of monitoring can, on the basis of plans, strat-
egies and evidence, form a control assessment
of making public policy), as well as can pre-
vent the risks in the field of firearm circulation
and minimize the negative impact of those risks,
which cannot be eliminated,;

7) The principle of the rationality and effi-
ciency of making public policy on firearm cir-
culation in Ukraine. Taking into account scien-
tific understanding of the essence of concepts
“rationality” (Korablova 2011, p. 12; Stasenko,
2015, p. 173) and “efficiency” (Hindes 2011, p. 3;
Hontareva, 2019, pp. 27-45) we argue that this
special fundamental idea requires: a) the pro-
cesses of making public policy on firearm cir-
culation in Ukraine to be carried out accord-
ing to an objective logic, that is, their required
(planned) results should be consistently
achieved with the minimum effort (means) and/
or using the optimal set of such efforts (means);
b) making public policy on firearm circulation
should have effects that genuinely address
current problems (precedes certain problems
in the field concerned), rather than imitate
the activities of the State or justify expenditures
from the State budget, etc.;

8) The principle of relative flexibility
and timeliness in making public policy on fire-
arm circulation in Ukraine, which requires:
a) the change (repeal) of the forms and instru-
ments for making public policy on firearm cir-
culation to be as flexible as possible and as
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required by the timeliness of appropriate adjust-
ments at a certain stage of society; b) the flexi-
bility of such changes to be relative, that is, they
should not cause changes in the course of mak-
ing this type of public policy, when the mech-
anism for firearm circulation does not require
them; c) the process of making such public
policy to take place in the light of current fac-
tors, which demand it, or the facts, which reveal
the need to prevent real threats to the function-
ing of the mechanism for making public policy
on firearm circulation in the future;

9) The principle of constancy of making
public policy on firearm circulation, which
requires: a) actions (decisions) of the public
policy makers to be evaluated in relation to
the actions (decisions) already implemented
(made) and planned actions (decisions) that
have been implemented (made) and are planned
to be implemented (to be made); b) public
policy-making to be sustainable in the static
and dynamic manifestation of these processes.

4. Conclusions

Inview of their social and legal significance,
the special principles for making public policy

on firearm circulation in Ukraine are aimed
holistically at ensuring successful (effective,
rational, predictable, required) development
of processes and relations in the field of fire-
arm circulation in the State, conducting man-
agement of public policy makers and /or imple-
menters in this field, in the process of which
the tasks and the goal of the phenomenon
under study are achieved. The importance
of the principles revealed in this scientific arti-
cle requires their list to be legislated (taking
this into account, their implementation will be
ensured by the requirements of the principle
of legality: “an abstract idea, which expresses
the principle of generally binding law, which
complies with the legality” (Muravenko,
2012, p. 383). However, it should be noted
that Ukraine still does not have a special
legal regulation on the circulation of weap-
ons in the State, and therefore, a draft law on
the circulation of firearms should be made,
adopted and include an article providing for
a set of principles for firearms circulation that
will govern processes of making public policy
in this field.
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SOME SPECIFIC FEATURES OF THE GUILT
OF A TAXPAYER UNDER THE TAX CODE
OF UKRAINE

Abstract. Purpose. Clarification of the content of the taxpayer's guilt as one of the elements of tax
offenses and as one of the conditions for brining to financial responsibility in the cases provided for by
the Tax Code of Ukraine.

Research methods. In preparing the work, there were used both general scientific (analysis, synthesis)
and special (historical-legal, comparative-legal) methods of scientific research.

Results. The study analyzes the concept of guilt in the contemporary theory of law and establishes that
the guilt of a taxpayer in tax law is consistent with the concept of behavioral (objective) guilt. It is emphasized
that evidence of guilt in committing a tax offense is a possibility for the taxpayer to comply with the rules
and regulations for the violation of which the Tax Code of Ukraine provides for liability, but the failure to
take sufficient measures to comply with acts that can be classified as unreasonable, unfair and negligent,
upon proving this fact by the supervisory authority. There are also analyzed the preconditions of legislative
consolidation of valuation concepts, which are the criteria for proving the taxpayer's guilt by the controlling
body. The use of the concepts of reasonableness, good faith, due diligence in judicial practice is studied.

Conclusions. Guilt as an element of a tax offense is expressed in the model of the offender's behavior
and characterizes his actions as the failure to meet the established criteria in specific cases provided for
by the Tax Code of Ukraine, which is consistent with the concept of behavioral (objective) guilt. When
proving the guilt of a taxpayer by the controlling body, the objective circumstances of the tax offense
are important, not the subjective attitude of the taxpayer to the committed offense. The combination
of the interrelated concepts of "reasonableness”, "good faith", and "due diligence" is the basis for
the supervisory authority's conclusion as to whether the taxpayer has taken sufficient measures to prevent
the committing of an offense when proving his guilt.

Key words: taxpayer’s guilt, guilt concepts, reasonableness, good faith, due diligence.

1. Introduction

With the entry into force of the relevant
amendments to the Tax Code of Ukraine
(TCU) as of January 1, 2021, it was intro-
duced a taxpayer to be held financially liable
for tax offenses if there is guilt in his actions in
the cases provided by the TCU. In particular,
paragraph 109.1 of Art. 109 defines a tax offense
as an illegal, guilty (in cases expressly pro-
vided by the TCU) act (action or failure to act)
of the taxpayer (including persons equated to

© L. Tymchenko, S. Fedchuk, 2021

it), regulatory authorities and/or their officers
(officials), other subjects in cases expressly pro-
vided by the TCU. Paragraph 109.3 of Art. 109
of the TCU provides a list of cases in which
the establishment by the supervisory authori-
ties of the guilt of a person is a necessary condi-
tion for bringing him/her to financial responsi-
bility for committing a tax offense.

Until January 1, 2021, para. 109.1 of Art. 109
of the TCU defined tax offenses as “illegal acts
(action or inaction) of taxpayers, tax agents
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and/or their officials, as well as officials of reg-
ulatory authorities, which led to non-compli-
ance or improper compliance with the require-
ments of this Code and other legislation,
control in compliance with which is entrusted
to the supervisory authorities”.

Comparison of both versions of para. 109.1
of Art. 109 of the TCU permit us to conclude
that their main difference in the definition
of "tax offense” is the introduction of such
a component as the guilt of a taxpayer.

Thus, until January 1, 2021, the domestic
tax legislation provided for liability without
establishing the guilt of a taxpayer (as a manda-
tory element of the tax offense in the cases pro-
vided), which led to the application of financial
sanctions in case of proof of the offense. How-
ever, some scholars believe that innocent liabil-
ity is directly contrary to the goals, functions,
and principles of legal responsibility. Thus,
innocent responsibility creates in citizens disre-
spect for the law and relevant public authorities
(Basin, 2006).

Guilt is the basis of legal responsibility,
but, despite this, there is no unity in the legal
doctrine on the definition of this concept. Its
content remains the subject of debate among
many scholars in various fields of law. Guilt is
a complex and multifaceted phenomenon that
can be considered as a philosophical, psycho-
logical, sociological and ethical-legal problem.
Many domestic and foreign scholars and practi-
tioners (L. Voronova, O. Gedziuk, T. Gubanova,
D. Getmantsev, A. Ivansky, M. Kucheryavenko,
S. Lawsky, O. Muzyka-Stefanchuk, A. Poly-
anychko, E. Smychok, R. Usenko, M. Fedorov,
R. Khanova, and others) devoted their works
to the study of guilt in tax relations, but a sig-
nificant number of aspects remain controversial
and unresolved even today.

Consequently, the purpose of this publica-
tion is the clarification of the content of the tax-
payer's guilt as one of the elements of tax offenses
and as one of the conditions for enforcing
the financial responsibility in the cases provided
for by the Tax Code of Ukraine. This involves
studying the concepts of guilt in the theory
of law using general scientific (analysis, syn-
thesis) and special (historical-legal, compara-
tive-legal) methods of scientific research.

2. The concept of guilt in legal science

In the theory of law, there are several con-
cepts of guilt: normative, evaluative, psycho-
logical, dangerous state, behavioral (objective
guilt), behavioral-psychological (objective-sub-
jective), and so on. The science of criminal
law most greatly developed the study of guilt
that influenced the approaches to determining
the institution of guilt in other branches of legal
science.

8

V. Zhernokuy notes that the concept of guilt
can be generally reduced to two approaches.
The first (psychological) consists of the views
of those scientists who understand guilt as
a "mental attitude of a person to their illegal
behavior." The second approach involves behav-
ioral theory according to which an abstract
model of expected behavior in a particular
situation of a reasonable and conscientious
participant should be used to determine guilt
(Zhornokui, 2020, p. 161). In the post-Soviet
countries, the concept of behavior (the concept
of objective guilt) is studied mainly by repre-
sentatives of the civil law science. According to
this approach, guilt is considered not as a spe-
cial mental attitude of the individual, but as
an objective category. Its supporters argue that
the guilt is the failure to take measures to pre-
vent adverse consequences of their own behav-
ior (Braginskij, Vitryanskij, 1998, pp. 582-613).

Some scholars believe that the character-
ization of guilt as a person's mental attitude
to the act is one-sided, so there is a need to
find other approaches to defining the concept
of "guilt" (Halkevych, 2017, pp. 109-110).
The understanding of guilt as a person's men-
tal attitude to the act does not meet the needs
of evolving legislation and law enforcement
practice, it cannot be viewed as general in
all branches of law, neither can it be applied
to legal entities, so it is necessary to develop
a different, general theoretical approach to
characterizing this concept (Yurchak, 2016).
Another significant disadvantage of the psy-
chological theory of guilt is that, interpreting
guilt as a mental attitude, its representatives
actually identify guilt as a legal category
with the concept of guilt in psychology, i.e.
implement the concept taken from psychol-
ogy "guilt-emotion" (attitude) with its inher-
ent subjectivism in the categorical apparatus
of the legal science (Zhornokui, 2020, p. 161).

The understanding of guilt acquires special
significance in the context of liability of legal
entities. This aspect provoked heated discus-
sions among Soviet scholars, representatives
of the general theory of law, as well as civil
and administrative law. In particular, the impos-
sibility of practical application to organizations
of "psychological" understanding of guilt under
civil and administrative law was one of the pre-
requisites for the application of "behavioral”
concept of guilt, which was supported, in partic-
ular, by B.I. Puginsky in the 1970s (Puginskij,
1979, pp. 63-70). Today, some scholars argue
that the most acceptable, consistent, logical
approach is to understand the guilt of legal enti-
ties on the basis of a behavioral concept that can
be applied in civil, tax, administrative and other
areas of law (Samylov, 2013, p. 171).
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3. The concept of behavioral (objective)
guilt and specific features of the taxpayer's
guilt

The so-called objective approach to deter-
mining guilt (the concept of objective guilt or
behavioral concept) is inherent in Anglo-Amer-
ican and continental law, as well as international
commercial law (Karnaukh, 2014, p. 104). An
analysis of the special literature shows that in
common law and in German law, the concept
of objective guilt dominates in legal practice, in
particular, in the administration of justice (Lahe,
2001, p. 130). However, the use of the word
"guilt" is not common, instead the term "negli-
gence" is preferred, although the legal reference
literature consideres the terms "guilt" and "neg-
ligence" as synonymous (Black's law dictionary,
1991, p. 421).

A. Karnaukh, having thoroughly stud-
ied guilt as a condition of tortious liability
in the countries of the Anglo-American legal
family, points out that the philosophical basis
and starting point of the legal interpretation
of guilt in Anglo-American jurisdictions is
the assertion that guilt is legally different from
guilt in the moral and ethical sense. A person
cannot judge another person, he can only con-
demn his/her actions (Karnaukh, 2011, p. 530).

Based on such philosophical origins, Brit-
ish scholars note that guilt is a deviation from
the standard of good behavior, not a mental
attitude to action (Tunc, 1983, pp. 63-86).
For example, J. Fleming emphasizes: “We
must assume that guilt is not a mental atti-
tude, but a way of behavior that does not meet
the appropriate standard set in society” (Flem-
ing, 1992, p. 105). In the law of Great Britain
and the USA, such standard of prudence, which
should be the purpose of behavior, is considered
"behavior of the reasonable man". An intelligent
person is an abstract concept used by judges,
comparing the behavior of each individual
defendant with the standard of behavior of this
abstract intelligent person. This is the so-called
test, in which the main answer to the question:
“How would a reasonable person behave in this
situation?” (Howarth, 1995, p. 37). For exam-
ple, in the United States, a taxpayer is exempt
from liability if there is evidence that he or she
has taken the appropriate precautions and pru-
dence in the conduct of business, that is, the con-
formity of a pattern of conduct chosen by a rea-
sonable person. Thus, the violation of the law
occurred in circumstances beyond the control
of the taxpayer. Reasonableness of behavior
and good faith for these purposes is determined
separately in each case (Lawsky, 2009, p. 104).
In other words, guilt is seen as failure to take
the precautions that a reasonable person would
resort to under the same circumstances.

The Tax Code of Ukraine does not contain
the concept of "guilt", but para. 112.2 of Art. 112
of the TCU states that a person is considered
guilty of an offense if it is established that he/
she had a possibility to comply with the rules
and regulations for violation of which the TCU
makes liable, but did not take sufficient mea-
sures to comply with them. The measures
taken by the taxpayer to comply with the rules
and regulations of tax law are considered sufi-
cient if the supervisory authority does not prove
that by performing certain actions or inaction
for which liability is provided, the taxpayer
acted unreasonably, in bad faith and without
due diligence.

In otjer words, the possibility for a tax-
payer to comply with the rules and regulations
for which the TCU makes liable, but failure to
take sufficient measures to comply with them
through acts that may be classified as unrea-
sonable, unfair and without due diligence, pro-
vided the control body proves committing a tax
offense.

A. Polyanychko notes that guilt as
an element of a tax offense is a form of behavior
of the offender. This understanding of guilt in
tax law is radically different from the content
of the concept of guilt as an institution of crimi-
nal law. The key to criminal law is to understand
whether a person was aware of the nature of his
action and whether he/she foresaw or could have
foreseen its consequences. Instead, the presence
of guilt in committing a tax offense is deter-
mined by the external features of the act itself
and does not require clarification of the men-
tal attitude of the person to his actions. Thus,
guilt in tax law is an element of the objective
part of the composition of the tax offense, not its
subjective part (Polianychko, 2021).

Thus, the analysis of the TCU norms
states that guilt as an element of a tax offense
is expressed in the model of the offender's
behavior and characterizes his/her actions as
not meeting the established criteria in specific
cases provided for by the TCU, consistent with
the concept of behavioral (objective) guilt.
According to the TCU, the guilt of the taxpayer
is determined by the objective part of the tax
offense, so when proving it by the supervisory
authority, the objective circumstances of the tax
offense are important, not the subjective atti-
tude of the taxpayer to the offense.

4. Criteria for proving the taxpayer's guilt
by the controlling body

It should also be noted that the TCU
enshrines valuation concepts (interpretation
of these concepts is not provided in the TCU),
which are the main criteria when proving
the taxpayer's guilt as one of the mandatory con-
ditions for bringing him/her to financial respon-
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sibility in the TCU cases. The set of interrelated
evaluative concepts of "reasonableness”, "good
faith”, "due diligence" is the basis for concluding
whether the taxpayer has taken sufficient mea-
sures to prevent committing of an offense (hav-
ing a possibility to comply with rules and reg-
ulations), but only conclusion is not enough,
the supervisory authority is obliged to provide
convincing evidence of guilt.

Legislation of such vague concepts as “suf-
ficient measures”, “reasonableness”, “good
faith” and “due diligence” gives the supervisory
authorities the power to assess the taxpayer's
actions at their discretion, based on specific cir-
cumstances, which, in turn, will provide some
flexibility of the tax legislation and is designed
to prevent abuse by taxpayers.

According to M. Kucheryavenko, discretion
in the tax regulation is a complex and multi-
faceted phenomenon. The main factors that
determine the existence of several behaviors
of the subjects of tax relations are the nature
and content of tax law, the specifics of the ter-
minology of tax law, the presence of conflicts
of tax law and valuation concepts in the content
of the latter (Kucheriavenko, 2017, p. 41).

Evaluative concepts in their interpreta-
tion by the controlling body each time acquire
a specific meaning, are filled with meaning
and are an important manifestation of discre-
tion. The presence of assessment categories in
the tax norms significantly strengthens the dis-
cretionary powers of tax authorities and courts.
The open, i.e. deliberately incomplete struc-
ture of the evaluation concept allows the law
enforcer to supplement it with new features
and content (Demin, 2017, p. 50). The authors
of the book “Delicate Balance: Taxes, Discre-
tion and the Rule of Law” are also right to
point out that "giving discretionary powers to
tax administrations evokes the strongest feel-
ings in the field of tax law" (Evans, Freedman,
Krever, 2011).

A fair balance between the needs of the pub-
lic interest and the requirements for the protec-
tion of fundamental human rights in a democ-
racy must be taken into account both during
rule-making and in the process of law enforce-
ment (Zadorozhnia, Kapeliush, Karmalita et
al., 2018, p. 46). At the same time, all states in
one way or another actively oppose aggressive
tax planning, in particular, using the General
Anti-Avoidance Rules (GAAR), i.e. general
approaches to combating tax evasion, which
began to apply in practice by different states in
the beginning of the 20th century.

Accordingto A. Demin, General Anti-Avoid-
ance Rules are a special kind of relatively spe-
cific legal remedies in the field of taxes and fees.
In the general sense, GAARs are superordinate
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principles that prohibit a taxpayer from abus-
ing subjective tax rights, dishonest conduct in
the field of taxes and fees, but do not specify
what "abuse" is. The taxpayer is offered general
and vague criteria and guidelines developed
by the judicial and law enforcement practice.
Opposition to such norms has been very strong
throughout the world, but today they are widely
implemented either as general principles of tax
law or as judicial doctrines (Demin, 2017, p. 50).

This approach is not new for domestic
judicial practice and law enforcement activi-
ties of regulatory authorities. For example, in
the decision of the Supreme Court of December
4, 2019 in case Ne 826/15729/17, it is stated:
“business activities are carried out by the busi-
ness entity at its own risk, and therefore, in eco-
nomic relations, the participants of economic
turnover must exercise reasonable caution,
because the negative consequences of choos-
ing an unscrupulous counterparty are borne by
such participants. Thus, proper tax prudence as
a legal prerequisite for obtaining tax benefits,
which implies that conscientious taxpayers need
to take care of the preparation of the evidence
base, which would confirm the manifestation
of due diligence in choosing a counterparty”
(Postanova Verkhovnoho Sudu vid 04.12.2019
u spravi Ne 826,/15729/17).

In turn, the requirements for a taxpayer to
justify the choice of counterparty are condi-
tioned by the decisions of the European Court
of Human Rights, which stipulate that the tax-
payer should not be liable for abuses committed
by his counterparties if he/she did not know
about such abuses and could not know about
them (Rishennia Yevropeiskoho sudu z prav liu-
dyny u spravi «Biznes Suport Tsentr proty Bol-
harii» (2010, March 18), Ne6689,/03). The deci-
sion of the Supreme Court of the panel of judges
of the Administrative Court of Cassation
of January 14, 2020 in case Ne 826,/16482/15/
established that the good faith of the taxpay-
er's actions is in accordance with the actions
committed by him for economic purposes.
Accordingly, the taxpayer, in addition to assess-
ing the commercial attractiveness of the terms
of the contract, must take into account the risks
that indicate the bad faith of the counterparty,
and his actions must be consistent with the eco-
nomic purpose (Postanova Verkhovnoho Sudu
vid 14.01.2020 u spravi Ne 826,/16482/15/).

5. Conclusions

Summarizing the above, we specify that in
accordance with the provisions of the TCU,
guilt as an element of a tax offense is expressed
in the model of the offender and character-
izes his actions as not meeting the criteria in
specific cases provided by the TCU, consis-
tent with the concept of behavioral (objec-
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tive) guilt. According to the TCU, the guilt
of the taxpayer is determined by the objective
side of the tax offense, so when proving it by
the supervisory authority, the objective cir-
cumstances of the tax offense are important,
not the subjective attitude of the taxpayer to
the offense.

The combination of the concepts of "rea-
sonableness”, "good faith" and "due diligence"
is the basis for the conclusion of the supervi-
sory authority on whether the taxpayer has
taken sufficient measures to prevent the com-
mission of an offense when proving his guilt.
Thus, the taxpayer's guilt is seen as the failure
to take the precautionary measures that a "rea-
sonable person” would resort to in the same cir-
cumstances. In this case, the concepts of "good
faith", "due diligence", "caution" are interrelated
and determine the characteristics of the behav-

ior of a "reasonable person”, which is used as
an appropriate standard of prudence and can
be considered the purpose of proper behavior
of the taxpayer.

Giving the tax authorities the discretion
to assess the actions of the taxpayer in prov-
ing his/her guilt, based on the criteria of rea-
sonableness, good faith and due diligence can
be seen as a necessary response of the state to
the challenges of the economic globalization
and aggressive tax planning. After all, taxpayers
are constantly looking for new ways to reduce
tax liabilities, using the stability of tax rules
and manipulating them without formally violat-
ing the law. At the same time, such an approach
requires a balance between the ability of tax
authorities to perform their tasks and functions
and the compliance with the legitimate rights
and interests of taxpayers.
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AEAKI OCOBJIMBOCTI BUHU IIVIATHUKA ITIOJATKIB
3ANTOJATRKOBUM KOJEKCOM YKRPAIHU

AHorauis. Memoto cmammi € 3'siCyBaHHSI 3MiCTy BUHM IUIATHUKA TIOJIATKIB SIK OJTHOTO 3 eJieMeH-
TiB TIOJIATKOBOTO TIPABOIIOPYIICHHS Ta K OJHIET 3 YMOB IIPUTSATHEHHS 10 (DiHAHCOBOI Bi/INIOBIZAIBHOCTI
y BUTAKAX, 1o nepeabadeni [TogaTKoBIM KofeKcoM YKpaitu.

Memoou docnioscenns. Y J0CHIUKEHHI BUKOPUCTAHO SIK 3arallbHOHAYKOBI (aHali3, CUHTE3), Tak
i cneriasnbHi (iCTOPUKO-TTPABOBUI, TOPIBHAIBHO-ITPABOBUH ) METO/IM HAYKOBOTO TTi3HAHHS.

Pesyavmamu. Y poboTi 0XapaKTepu3oBaHO KOHIIEMI[i BUHK B TEOPii MpaBa Ta KOHCTATOBAHO, IO
Ha CbOTOJIHI BUHA TJIATHMKA TIO/IATKIB Y MOJAATKOBOMY TPAaBi Y3TOKYEThCSI 3 KOHIEHIEI MOBEIHKOBOI
(o0’exruBHOI) BiHU. Harosomyerbest Ha TOMY, 1110 CBI[YEHHSIM BHHU Y BUMHEHHI OATKOBOTO TIPABOIIOPY-
IIeHHsT € MOKJIMBICTD JIOTPUMAHHSI TIJIATHIKOM TIO/IATKIB ITPABUJI i HOPM, 32 opyiieHHs akux y IlogarkoBo-
My KoZieKci Ykpaiin repeaibadeta BiIOBIaIbHICT, OJHAK HE BKUTO JOCTATHIX 3aXO/IB MO0 1X IOTPHMAH-
Hsl uepes [isiHHS, sIKi MOKYTb Oy TH KBaJTi(hiKOBaHi SIK HEPO3YMHI, HeIoOOPOCOBICHI Ta (e3 HaJIeKHOT 00AUHOCTI,
3a YMOBH JIOBEJIEHHSI 1[bOT0 KOHTPOJIIOI0UMM opranoM. [IpoanasizoBaHo 1epeslyMOBHI 3aKOHO/IABUOTO 3aKpi-
TJIEHHST OIIHHUX MOHSITD, SIKi € KPUTEPISIMU JIOBE/IEHHST KOHTPOJTIOIOUMM OPraHOM BUHU TJIATHUKA MOJIATKIB.
Po3IJIsIHY TO BUKOPUCTAHHSI OHSITh PO3YMHOCT], I00POCOBICHOCTI, HAJIE)KHOT 0GAUHOCTI B CYI0BIi TIPAKTHILI.
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Bucnoexu. Buna S eJeMEHT M0JATKOBOTO MPAaBONOPYHICHHS BUPAKAETHCA B MOJE/ MOBEAIHKH
MOPYITHUKA Ta XapaKTEePUIYE HOTO JIISTHHS SIK TaKi, 1110 He BiZINOBI/IAI0Th BCTAHOBJIEHUM KPUTEPISIM Y KOH-
KPETHHX BUIAAKaX, nependadennx I1ogaTkoBUM KOIEKcoM YKpaiHu, 1o CHiBBIAHOCUTHCS 3 KOHI[EIIIEIO
noBeiHKoBoI (06’exTrBHOI) BrHM. [Ti/1 yac 10BeAEH s KOHTPOTIOIOYUM OPTaHOM BUHH MJIATHUKA TTOJAT-
KiB MalOTh 3HaYeHHS 00'€KTUBHI 00CTAaBUHU BUNHEHHS [IOJIATKOBOTO [IPABOIIOPYIIEHHS, a He cy0'€KTUBHE
CTaBJICHHS IJIATHUKA TIOJATKIB JI0 BUMHEHOTO IpaBoropyiieHHst. CyKyIHICTh OB'SI3aHUX MiK €060
MOHSATH «PO3YMHICTB», «I06POCOBICHICTb> 1 «Ha/IeKHa 06aYHICTh» € MiZICTABOIO /ISt BUCHOBKY KOHTPOJIIO-
1090T0 OpTany Mpo Te, IO MIATHUK MOAATKIB BJKUB TOCTATHIX 3aX0/IB /IS 3aM00iraHHsI BUMHEHHIO PABO-
HOPYIIEHH, y pasi 0Be/leHHs 10r0 BUHM.

Kiiouosi ciioBa: BuHa IJIaTHUKA TIOAATKIB, KOHIIEIIT BUHU, PO3YMHICTb, 100POCOBICHICTb, HajlekKHa
00auHiCT.

The article was submitted 11.10.2021
The article was revised 02.11.2021
The article was accepted 25.11.2021

83



10,2021
CRIMINAL LAW

UDC 3438
DOT https://doi.org/10.32849,/2663-5313,/2021.10.13

Kyrylo Muraviov,

Doctor of Law, Associate Professor, Head of the Department of Administrative, Financial and
Banking Law, Educational and Scientific Institute of Law named after Prince Volodymyr the Great
of Interregional Academy of Personnel Management, 2, Frometivska street, Kyiv, Ukraine, postal code
03039, donkirill@ukr.net

ORCID: orcid.org/0000-0002-4422-4116

Muraviov, Kyrylo (2021). Specificities of optimising the system of penal bodies and institutions.
Entrepreneurship, Economy and Law, 10, 84—89, doi https://doi.org/10.32849,/2663-5313,/2021.10.13

SPECIFICITIES OF OPTIMISING THE SYSTEM
OF PENAL BODIES AND INSTITUTIONS

Abstract. Purpose. The aim of the article is to study the process of optimization of the system of penal
bodies and institutions.

Results. In the article, the author analyses the process of optimising the system of penal bodies
and institutions. The problems of inadequacy of the management of the domestic penitentiary system
are underlined. The optimization of the activities of the State Penitentiary Service of Ukraine in the field
of management of the penitentiary system and optimization of the activities in the field of execution
of sentences are studied. It is underlined that one of the areas of optimization of the activity of the State
Penitentiary Service of Ukraine in the field of penitentiary system management is a significant optimization
of the activities of pre-trial detention centres, penal institutions, and enterprises of penal institutions.
It is determined that the Ministry of Justice of Ukraine is the main actor entrusted with optimizing
the system of penal institutions. The main tasks of optimizing the system of penal bodies and institutions
are determined.

Conclusions. 1t is concluded that penal policy should include the following main tasks: reduction
of the number of penal institutions; improvement of financial and logistical support of existing institutions
and, accordingly, provision of appropriate condition of newly established institutions; personnel changes in
modern penal policy; improvement of organizational and managerial structure of the system of execution
of sentences. In addition, it is important to determine the range of actors to carry out optimization of penal
institutions with a clear division of functions between them and the legal mechanism of its realization. The
focus is on the issue of execution of sentences, alternative to deprivation of liberty, which are realized by
means of the mechanism of probation supervision.

Key words: optimization, penal bodies and institutions, State Penitentiary Service of Ukraine,
probation.

1. Introduction

One of the important areas of improving
the mechanism for public policy on execu-
tion of sentences is optimization of the system
of penal bodies and institutions. This is a neces-
sary step toward solving the problem of improving
the effectiveness of the organization and activity
of penal bodies, which has permanent relevance
for Ukraine, as well as for any other civilized coun-
try. In fact, the limited State financial and material
resources that fund these bodies' performance, as
well as the necessity and importance to protect
human rights and society during execution of sen-
tences, especially in the form of deprivation of lib-
erty, significantly complicate the tasks of success-
ful solution of the above problems.

The aim of the article is to study the process
of optimization of the system of penal bodies
and institutions.
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Individual aspects of activities of penal bod-
ies and institutions have been under study by
scientists such as: K.V. Avtukhov, I.H. Bohaty-
rov, O.A. Hrytenko, A.P. Helia, O.H. Kolb,
V.A. Lvochkin, O.V. Lysodied, 1.S. Mikhalko,
M.V. Romanov, A.Kh. Stepaniuk, V.M. Trub-
nikov, I.S. Yakovets, et al. However, the issue
of analysing the state of affairs in optimization
of the system of penal institutions today remains
unclear and requires a comprehensive study.

2. Determination of areas for reforming
the State Penitentiary Service of Ukraine

Today, the system of management of the penal
bodies and institutions is undergoing reform,
which requires to define certain areas of its
improvement. K. Muraviov argues that such
areas include determination of clear hierarchy
of actors of the system of management of penal
bodies and institutions at the regulatory level;

© K. Muraviov, 2021
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improvement and specification of the legal sta-
tus of parties to legal relations that arise within
the system of management of penal bodies
and institutions; updating of current and adop-
tion of new legal regulations, which establish
legal principles of functioning of the system
of management of penal bodies and institu-
tions, first of all, in so far its reform; legislative
consolidation of the regional offices’ activity;
improvement of personnel, logistical and finan-
cial support of the penal bodies and institutions
(Muraviov, 2016, p. 247).

With regard to the ways of reforming
the State Penitentiary Service of Ukraine,
L. Holovko stresses that the main priority areas
of public policy in this field are the solution
of the following problems:

- bringing the conditions of detention
of prisoners in pre-trial detention centres
and persons in the places of deprivation of lib-
erty to European standards;

- overcrowding of places of detention of pris-
oners and convicts;

- growth of TB and HIV infection and other
epidemic diseases among prisoners and convicts;

- insufficient logistics of the penal bodies
and institutions;

- prevention of new crimes by persons taken
into custody and serving sentence, as well as
prevention of tortures or inhuman or degrading
treatment of persons held in penal institutions;

- improvement of work with personnel
of the penitentiary service, upgrading of their
professional training (Holovko, 2016).

The problem of the imperfect manage-
ment of the domestic system of execution
of sentences was stated in the Concept of State
Policy in the Field of Reforming the State
Penitentiary Service of Ukraine, adopted by
Decree 631/2012 of the President of Ukraine
of November 08, 2012. In particular, it provides
for that despite the adoption of the Penitentiary
Code of Ukraine, which provides for qualita-
tively new principles of execution of sentences,
today in Ukraine the Soviet system of man-
agement of legal institutions with the features
of administrative and command management,
which prevents proper execution of tasks vested
to the State Penitentiary Service of Ukraine,
is actually preserved. At the same time, it is
planned to carry out organizational, methodi-
cal and informational measures aimed at intro-
duction of a modern model of management
of the State Penitentiary Service of Ukraine,
providing it with qualified personnel, human-
ization of conditions of detention of convicts
and persons taken into custody, modernization
of production of enterprises of the penal insti-
tutions (Decree of the President of Ukraine
on the Concept of State Policy in the Field

of Reforming the State Penitentiary Service
of Ukraine, 2012).

The current Concept of State Policy in
the Field of Reforming the State Penitentiary
Service of Ukraine points to the inefficiency
of the system of execution of sentences, alter-
native to deprivation of liberty, which is caused
by the inconsistency of logistics and the number
of personnel of the penitentiary inspection with
the scope of tasks and functions assigned to it.
The process of execution of sentences, not related
to deprivation of liberty, does not provide social
and educational influence on convicted persons
and is mainly a formal control over the fulfil-
ment of duties imposed on them by the court
(Decree of the President of Ukraine on the Con-
cept of State Policy in the Field of Reforming
the State Penitentiary Service of Ukraine, 2012).

At the end of 2015, the recommendations
of the Administration of the State Penitentiary
Service of Ukraine concerning further develop-
ment of this body noted that the priority of this
way is optimization of the system of functioning
of penal bodies and institutions, pre-trial deten-
tion centres, personnel of the State Penitentiary
Service of Ukraine and increase of its efficiency
in the context of the new policy on public
administration (Leikovskyi, 2015).

However, the issue of optimization
of the process of serving sentences not con-
nected with the deprivation of liberty, unfor-
tunately, is not under focus of the Concept
of reforming (development) of the penitentiary
system of Ukraine (Order of the Cabinet of Min-
isters of Ukraine On approval of the Concept
of reforming (development) of the penitentiary
system of Ukraine, 2017).

The process of optimization started with
adoption of Resolution 396 of the Government
of Ukraine On the procedure for optimizing
the activities of pre-trial detention centres,
Penal Institutions and enterprises of penal
institutions in 2017. This Resolution empow-
ered the system with a legal and organizational
instrument, enabling to formalize conservation
of unnecessary penal institutions. The previ-
ous practice of using this instrument led to
the occurrence of 27 optimized institutions,
2 of which found a "new life" in the system
of the Ministry of Defence of Ukraine.

As for today, Ukraine is one of the three
“leaders” in terms of the number of complaints
to the European Court of Human Rights con-
cerning conditions of detention and treatment
in places of deprivation of liberty, the domestic
system of execution of sentences requires signif-
icant changes.

The essence of the reform in the field of exe-
cution of sentences is the fulfilment of the fol-
lowing main tasks:
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1. Optimization of the organizational struc-
ture of penal and probation bodies and institu-
tions. Development of the basic law on the sys-
tem and status of penal and probation bodies
and institutions.

2. Optimization of the number of institu-
tions. Totally, in Ukraine there are 148 penal
institutions and pretrial detention centres,
121 operating ones with more than 52 thou-
sand prisoners and convicts at scheduled fill-
ing of 112 thousand. According to preliminary
estimates, the demand for a penal system for
the even detention of convicted and imprisoned
persons is 55-60 institutions.

3. Introduction of optimal system of out-
sourcing in penal institutions. It is about pro-
viding ready-made quality services on
nutrition, education, treatment, clinical, pro-
tection, etc. That is, there is no need for service
and house-keeping units, and the head of the col-
ony will have an opportunity to independently
control the quality and quantity of services pro-
vided on the basis of agreements concluded. The
previously proposed system of private prisons,
according to the world experience, is subject to
severe criticism because of significant violations
of human rights and the principles of execution
of sentences.

4. Gradual transfer of the function of super-
vision by the Prosecutor's Office with parallel
changes in the system of execution of sen-
tences and probation, as well as supervisory
powers. That is, to organize systematic inter-
departmental control and monitoring by
experts of relevant State and law enforcement
bodies with the involvement of human rights
defenders, representatives of the Ombuds-
man. Then the role of the Prosecutor's Office
will be to coordinate these processes (Website
of the Prosecutor General's Office of Ukraine,
https://www.gp.gov.ua).

3. Finding out the required number
of penal institutions

One of the areas of optimization of the activ-
ity of the State Penitentiary Service of Ukraine
in the field of penitentiary system management
is a significant optimization of the activities
of pre-trial detention centres, penal institu-
tions, and enterprises of penal institutions.

The Procedure for optimizing the activi-
ties of pre-trial detention centres, penal insti-
tutions and enterprises of penal institutions,
approved by Resolution 396 of the Cabinet
of Ministers of Ukraine of June 7, 2017, pro-
vides for the mechanism for optimizing activ-
ities of pre-trial detention centres, penal insti-
tutions and enterprises of penal institutions
with in order to save State funds and decrease
the share of depreciation deductions in the cost
of production of the enterprises of penal insti-
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tutions (Resolution of the Cabinet of Ministers
of Ukraine On the Procedure for Optimizing
the Activities of Pre-trial detention centres,
Penal Institutions and Enterprises of Penal
Institutions, 2017), such optimization is carried
out by means of their conservation (de-conser-
vation), liquidation, as well as change of the type
of the penal institutions.

Order 2865/5 of the Ministry of Justice
of Ukraine On optimization of penitentiary
institutions of September 13, 2017 determined
13 State penal institutions to be conserved.
During the government meeting, the first
Deputy Minister of Justice of Ukraine N. Sev-
ostianova noted: "To save budget funds we offer
to conserve 13 institutions, which are filled
from 8% to 44%. This decision will allow to save
more than UAH 70 million of budget funds as
soon as next year". Meanwhile, human rights
defenders express concern that the conse-
quences of the reform may be different - both
positive and negative. For example, the creation
of large-scale penal institutions will have a neg-
ative impact on the observance of the rights
of the convicts (Belous, 2017).

Further research of the necessary number
of penal institutions is one of the important
steps and stages of reform of the penal system
of the State. Its implementation, in combina-
tion with other measures, will lead to rational
use of the forces and means available, relocation
of the prisoners to places of deprivation of lib-
erty with better conditions, formation of finan-
cial preconditions for further reform.

The necessity of choosing the optimal num-
ber of penal institutions is also conditioned
by the provision of the Law of Ukraine On
the number of the State Penitentiary Service
of Ukraine, and in accordance with para. 2
of this legal regulation, the total number of per-
sonnel, providing the activities of penal institu-
tions, pre-trial detention centres, is 33 percent
of the number of persons who are detained.

Hence, two aspects are problematic. The
first one is that the legal provisions on execution
of sentences in practice are not implemented
and do not correspond to the modern state
of things. The second one is a number of penal
institutions of a reverse proportion, when
the number of staff is more than the number
of convicted persons. These problems should
be solved within the framework of optimization
of penal institutions.

For example, in one of the penal institutions
for women, their number is about 100, while
the number of personnel is about 200. Although
at different times in this institution there
were an average of 1000 convicted persons,
and at worst, more than 1500. Accordingly,
the infrastructure of such institution is aimed
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at keeping a much larger number of people than
there are physically. This requires the personnel
to make efforts aimed at preserving the property
at the disposal of the institution (which mainly
begins to decline), and at the same time to
provide security measures of the whole object,
which is operated on an average of 30 percent
(Vysotska, Hrechaniuk, & Nesyn, 2020).

The content of organizational measures
should involve: development and practical
application of modern approaches to the man-
agement of penal institutions; termination
of the operation of the penal institutions with
a significant reduction of the contingent
and conservation of their objects; liquidation
of and taking outside the cities those institu-
tions objects thereof are in despair and do not
correspond to the infrastructure of a modern
city; construction of modern European pre-
trial detention centres and penal institutions,
in particular by conducting open competitions
on involving private partners in realization
of the principles of State-private partnership;
establishment of the system of interregional
bodies of management of the SPS of Ukraine;
introduction of decentralization of manage-
ment and transition to mixed type of man-
agement of penal bodies and institutions, pre-
trial detention centres: central and territorial;
change of the system of forming the staff
structure of penal bodies and institutions by
means of legislative establishment of fixed limit
of the staff number, which will be reviewed
annually depending on filling of penal insti-
tutions and pre-trial detention centres; legis-
lative consolidation of the grounds for crea-
tion of penitentiary institutions of municipal
and private ownership (Leikovskyi, 2015).

4. Main problems in reforming the State
Penitentiary Service

The issue of identifying the actors to carry
out the process of optimization of the penal
institutions remains unclear.

LS. Yakovets argues that Ukraine does not
have a single system of actors capable of opti-
mizing the process of execution of sentences.
Currently, the President of Ukraine, the Verk-
hovna Rada of Ukraine, the Cabinet of Ministers
of Ukraine, the Ministry of Justice of Ukraine
and the State Penitentiary Service of Ukraine
are engaged in organizing the process of execu-
tion of sentences. But their activities in the field
of execution of sentences are irregular, lack nec-
essary cooperation and interaction. Therefore,
attempts to optimize the process of execution
of sentences do not reach the set goals and have
a formal character (Yakovets, 2013, p. 153).

Since the abolishment of the State Peniten-
tiary Service, the Ministry of Justice of Ukraine
has been recognized as its replacement, accord-

ingly, the process of optimization of the system
of penal institutions has been assigned to it.

Thus, one of the priorities, tasks and goals
set forth in the proposed reform of the peniten-
tiary system of Ukraine is to improve the organ-
izational structure and staffing of this system.
At the same time, the reduction of the number
of penal institutions should be accompanied by
improvement of the quality of their organization
and functioning. In particular, it is the necessity
of re-equipment of existing and construction
of new penal institutions in order to ensure
proper, up-to-date requirements and standards,
conditions of maintenance of persons.

The focus should be on a doubtful legal
mechanism for optimization of the system
of penal institutions.

Thus, depending on the nature of the rela-
tionship that needs regulation, it is necessary
to distinguish the following basic types of legal
methods that can be used for optimization:
1) penal methods that provide execution of pun-
ishment and an enabling environment for cor-
rection and re-socialisation; 2) administrative
and legal methods, enabling to regulate relations
between penal bodies and institutions of differ-
ent levels; 3) civil and legal methods regulating
economic relations; 4) labour methods regu-
lating labour relations with the participation
of convicts and staff (Yakovets, 2014, p. 173).

Moreover, nowadays the issue of alterna-
tive kinds of punishment and optimization
of the activities of the State Penitentiary Ser-
vice of Ukraine in the field of their implementa-
tion is especially topical.

The main priorities are announced to
be: full implementation of the probation ser-
vice — the first pilot offices for underaged persons,
opened with assistance from AGRITeam Canada,
have showed excellent results: 96% of under-
aged persons have not committed repeated
offenses after the removal from the register
of penal inspection; demilitarisation — reduction
of the number of registered employees in the sys-
tem from the current 77% to 28% (on the exam-
ple of the new structure of central apparatus
and interregional departments); re-socialisa-
tion — demilitarisation of the system will allow
to shift the focus more on psychological work
with convicted persons, to receive additional
professional skills, which in turn will allow to
increase the number of citizens who will be able
to return to the society more easily; new people
in the system — after the renewal, reorganization
of the system and increase of the wages rate, new
people (not less than 20% of the personnel) will
be able to enter historically the most closed sys-
tem (Maslyukivska, 2016).

Therefore, the importance of establishing
an optimal model of the system of execution

87



10,2021
CRIMINAL LAW

of sentences is directly connected with the pos-
sibility of its development, while the steps taken
within this process are aimed at improving
the quality of penal activities and effectiveness
of policy on execution of sentences in general.

5. Conclusions

Therefore, based on the analysis of the mod-
ern system of execution of sentences, it is nec-
essary to emphasize once again the importance
of optimising penal policy.

These activities should include the follow-
ing main tasks: reduction of the number of penal
institutions; improvement of financial and logis-
tical support of existing institutions and, accord-

ingly, provision of appropriate condition
of newly established institutions; personnel
changes in modern penal policy; improvement
of organizational and managerial structure
of the system of execution of sentences.

In addition, it is important to determine
the range of actors to carry out optimiza-
tion of penal institutions with a clear divi-
sion of functions between them and the legal
mechanism of its realization. The focus is on
the issue of execution of sentences, alternative
to deprivation of liberty, which are realized by
means of the mechanism of probation super-
vision.
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FOREIGN EXPERIENCE IN PREVENTING
LUCRATIVE VIOLENT CRIMES COMMITTED
BY CHILDREN

Abstract. Purpose. The aim of the article is to analyse foreign experience in preventing lucrative
violent crimes committed by children.

Results. The article establishes that respect for international norms and principles in the protection
of the rights and interests of the child requires appropriate political will and a willingness to update national
legislation and reform social institutions, ensuring the stable development of the State and the modernization
of the system for the prevention of crime and the protection of the rights of underaged persons in criminal
proceedings. International standards are aimed at giving priority to educational and social measures over
punitive measures with forced isolation from society. Therefore, it is important, in the process of implementing
international standards, to preserve the distinctiveness of the means for protecting the rights and freedoms
of the child in Ukraine; of measures to prevent and combat child crime; and of the juvenile criminal justice system,
which reflects Ukraine’s economic, political, ideological, religious, educational and cultural characteristics
and identity. The importance of long-term interventions, corrective measures and influencing the criminal
delinquency of children, while maximizing all resources, including the family, education, community volunteers,
with a view to promoting the well-being of the child and reducing interference by the law, and the effective,
fair and humane treatment of underaged persons involved in juvenile criminal proceedings are indisputable.

Conclusions. 1t is concluded that foreign experience has shown the efficiency of the adoption
of specialized legal instruments to create alegal basis for specific criminological measures to prevent lucrative
violent crimes committed by children. There is a trend to reduce the role of the police in the prevention
of children crime and to concentrate these functions in specialized social and educational institutions,
while activities of the police and other law enforcement bodies are primarily aimed at stopping crimes as
well as their recidivism. The prevention of child delinquency is based mainly on measures of assistance,
education and upbringing, and the priority of educational measures over correctional measures. It is
proved that in order to further improve and develop the domestic system for the prevention of juvenile
delinquency, to make and implement new effective forms and methods of prevention into the activities
of preventive entities, it is necessary to study and implement certain foreign methodological developments
and practical techniques in this field, considering the national peculiarities resulting from the previous
development of our State and the modern transformational processes in all sectors of social life.

Key words: child, lucrativeness, violence, crime, lucrative violent crime, prevention, foreign
experience.

of Ukraine” for 2021-2025, approved by the Res-
olution of the Cabinet of Ministers of Ukraine

1. Introduction
Modern socio-economic and political trans-

formations in the country, connected with
reforming of all sectors of social life, inevitably
lead to significant changes in society, break-
age of former moral values, norms, traditions,
stereotypes of thinking. These transforma-
tions have a negative impact on the formation
of the personality of children and contribute to
their criminal and other violations. According
to the State Target Social Programme "Youth
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of December 23, 2020, the necessity of self-reali-
zation and development of the potential of youth
in Ukraine, their participation and integration
into society, which will develop their national
consciousness on the basis of social and State
values and responsible citizenship, will provide
young people with opportunities for success-
ful realization and socialization, will increase
the level of their civic competence, ability to
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be independent, life-proof, active, patriotic
and responsible participants of social life, is one
of social values, and its social support is one
of the main priorities of public policy. There is
a need to solve problems related to the low level
of participation of young people in public life,
in the activities of institutions of civil society;
civil competence, including respect for legal
provisions, human rights standards, first of all
tolerant attitude and mutual respect; preparing
young people for family life, responsible attitude
of young people to family planning and their own
reproductive health; socialization, reintegration
and adaptation of young people living in diffi-
cult circumstances, vulnerable and marginalized
groups in society, especially youth with disabil-
ities; conscious choice of profession and career
development and development of leadership
qualities (Resolution of the Cabinet of Minis-
ters of Ukraine State Target Social Programme
"Youth of Ukraine" for 2021-2025, 2021).

On the background of a general decrease
in the number of registered criminal offenses
committed by children, the lucrative violent
encroachments have a steady tendency to
increase, in particular, the share of the robber-
ies has increased from 19,2 to 21.1 %; the rob-
bery with extreme violence — from 4.8 to 5.4 %,
extortion — from 1.8 to 2.1 %, misappropriation
of avehicle — from 3.9 % to 4.3 %), among which
every third crime is committed in the state
of alcohol or drug intoxication, almost 70 %
of them by a group of persons (in particular,
adults and organized groups) and repeatedly. It
is a concern to the downward shift in the age
of the person guilty. According to statistical data
of the State Judicial Administration of Ukraine,
the juvenile's sentences have certain positive
dynamics, in particular: in 2017, 1025; in 2018,
1185; in 2019, 1766; and in 2020, 1377. How-
ever, the proportion of underaged persons who
committed lucrative violent crimes among con-
victed persons shows negative trends in their
number: in 2017, 1.2 %; in 2018, 1.4 %; in 2019,
1.4 %; and in 2020, 1.6 %. These data make it
clear that the development of effective measures
to prevent lucrative violent crimes commit-
ted by children is not only an effective means
of protecting children, but it must also become
a priority of criminological policy and an effec-
tive means of protecting the nation’s gene pool
(Website of the Office of the Prosecutor Gen-
eral of Ukraine, 2021; Certificate of crimes com-
mitted in Ukraine in 2014-2020, 2021).

This is why further reform of existing legis-
lation in the field of criminal policy on children
as one of the most vulnerable sectors of the pop-
ulation, is particularly relevant: bringing leg-
islation into line with international standards
and its effective implementation in practice.

2. Laws and regulations against lucrative
violent crimes committed by children

According to the State Target Social Pro-
gramme "Youth of Ukraine" for 2021-2025,
the need for the full development and self-re-
alization of youth is one of the social values,
and its social support is one of the main prior-
ities of public policy. There is an urgent need
to address the problem of the low employment
of young people in the labour market in the cho-
sen profession and the practical skills of young
specialists (in 2021, in Ukraine the unemploy-
ment rate among young people aged 15-24 was
23.1 %); low motivation of young people to
adopt healthy and safe lifestyles; lack of a sus-
tainable downward trend in youth crime, vio-
lence and systemic prevention (Resolution
of the Cabinet of Ministers of Ukraine State
Target Social Programme "Youth of Ukraine"
for 2021-2025, 2021).

The United Nations and UNESCO,
the UNICEF and other international orga-
nizations focus on the prevention of negative
phenomena in the youth environment. Many
efforts have been made to find new or adapted
approaches to the prevention of juvenile
delinquency. In this regard, other countries,
in particular the United States of America
and the United Kingdom, have considerable
experience in juvenile delinquency preven-
tion, which is of interest in this field. The
Anglo-American system of crime prevention
is dominant and leading in Europe, the USA
and Japan (Vedernikova, 2005, 43), which
takes three main forms: situational, social,
community-based prevention.

Crime prevention specialists, depending on
their perception of the causes of the offence,
identify the following approaches to prevention:
a structural approach linking effective crime
prevention to significant social and economic
changes in society; a psychological approach
that recognizes the crucial preventive
importance of influencing the personality
of the potential offender as well as of persons
who have already committed offences (in order
to prevent recidivism); a situational approach,
where the decisive role is the social and phys-
ical factors of the external environment, totally
enabling criminal manifestations (Konovalova,
2007, pp. 61-62).

This is the way to differentiate the concepts
that focus on general prevention (the structural
approach) and those that justify special preven-
tion measures (the psychological and situational
approach). In addition, British and American
criminologists pay particular attention to spe-
cial prevention measures.

Special prevention is carried out at three
levels:
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— Primary prevention, aimed at eliminating
environmental factors that encourage the com-
mission of offences;

— Secondary prevention, aimed at prevent-
ing the criminalization of potential offenders
and involving influence on unstable persons,
including children of “risk groups”;

— Tertiary prevention, aimed at preventing
recidivism by persons who have already com-
mitted offences.

Primary offending prevention is considered
crucial in British (as well as in American) crim-
inology and is based on the assumption that
most offences are of a situational nature and are
committed as a result of certain opportuni-
ties, provided a specific enabling environment
for the offences. The very situation instigates
and provokes the commission of certain types
of offences. Situational prevention, as opposed
to the above-mentioned forms aimed at blocking
the causes of crime, primarily affects the reduc-
tion of opportunities to commit individual
crimes. The essence of this method is to organize
State support for crime prevention campaigns,
to consider urban planning and development
projects in order to create a crime-free environ-
ment, focusing on identifying and preventing
opportunities for youth to commit crimes, and,
more recently, pressure on business and industry
to change practices if they can affect the growth
of crime. Nowadays, in the United Kingdom,
France, the Netherlands and some other coun-
tries, this form of prevention is part of official
anti-crime policy (Vedernikova, 2014, p. 278).

Therefore, the most effective area of pre-
vention is the timely elimination of crimino-
genic environmental factors, as well as the cre-
ation of an anti-crime environment in which
the offender will abandon the intention to com-
mit an offence, that is, the conditions that will
make the commission of offences more difficult
and thus make the target less vulnerable, which
will make the commission of offences more risky
and less rewarding.

3. Specificities of global experience in pre-
venting child-related violent crimes

Recently, British and American scholars
have focused on the implementation of partici-
patory social prevention measures. Delinquency
is a social problem in which entire society must
participate.

The tasks of social prevention are:

— Improvement of social conditions;

— Strengthening the role of social institu-
tions;

— Increased opportunities for educa-
tion, decent employment, recreation (Luneey,
2012, p. 687).

This type of prevention focuses on working
with children, as the adolescent environment
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is considered the most problematic in terms
of the potential offending. One way of imple-
menting social prevention is to work with chil-
dren in schools. Children receive basic informa-
tion in schools. School curricula should include
subjects that contribute to the upbringing
of the child as a law-abiding citizen, lectures
and talks on the prevention of offences will help
to properly shape the child’s personality.

It should be noted that British and Ameri-
can scholars have come to the conclusion that
citizens should unite at their place of residence
(the entrance, house, yard, city, etc.) in order
to maintain cleanliness, order in their territory
and ensure the safety of their members, which
will reduce the number of offences. This type
of prevention is called “community-based pre-
vention.” Police officers take an active part in
organizing the preventive activities of citizens'
associations. They provide citizens with advice
and practical assistance. The most common
forms of this type of prevention are the imple-
mentation of programmes of “neighbourhood
watch,” "Stop an offender," etc.

Secondary prevention is aimed at preventing
the criminalization of those whose behaviour
and way of life indicate that they may com-
mit offences. In contrast to primary preven-
tion measures, which are general in nature
and aimed at eliminating the causes and condi-
tions of the offence, secondary prevention mea-
sures are individual in nature and are related to
the impact on the personality, its negative fea-
tures, determining wrongful conduct. Second-
ary prevention measures are based on the pre-
diction of the individual behaviour of a person,
that is, a study of persons prone to offences
and the sources of negative influence on them.

A variety of school programmes for the edu-
cation and control of the behaviour of und-
eraged persons of the “risk group” and pro-
grammes for preventive work with their parents
are specific measures of individual prevention.
Abroad, such programmes are implemented
jointly by the police, educational institutions
and social services. Individual prevention mea-
sures should be used with great caution, as they
can stigmatize underaged persons and acceler-
ate the commission of offences.

Tertiary prevention is aimed at preventing
recidivism by persons who have already com-
mitted offences. The prevention of recidivism
is linked to the application of police, judi-
cial and penal measures aimed at the timely
identification of the perpetrators of offences,
their prosecution and the application to them
of the appropriate means while serving their
sentences. In the prevention of recidivism, spe-
cial emphasis is placed on criminal law mea-
sures. In order to prevent recidivism, measures
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of increased control over the behaviour of per-
sons who have served their sentences, as well as
programmes for their individual rehabilitation,
are also widely used (Dzhuzha, Vasylevych, &
Hida, 2011, pp. 497-498).

It should be noted that the United Nations
has had specialized crime prevention structures
for over 50 years. Thus, in accordance with
the United Nations General Assembly Res-
olution of 1 December 1950, every five years
international congresses are held as forums
for the exchange of policies and for stimulat-
ing and preventing crime. The importance
and popularity of these congresses is reflected in
theincrease in the number of participating coun-
tries. For example, while 40 countries attended
the First UN Congress in 1955 in Geneva,
145 countries attended the First UN Congress
in Vienna in 2014 (Kruter, 2015, p. 144).

Examples of foreign programmes aimed
at preventing juvenile delinquency include:

Truancy and Disaffected Pupils Programmer
is a program aimed at reducing absenteeism
and the number of students who are nega-
tive attitudes toward school. This programme
implements activities aimed at improving
the registration of pupils who are absent from
school; responding to the absence from school
on the first day; and implementing educational
programmes for parents; prevention of school
hooliganism, threats and bullying of classmates;
treatment of truancy and supervision of truancy;
organization of training programmes for teach-
ers and staff of children’s organizations, with
a view to mastering special methods for posi-
tively influencing the behaviour of underaged
persons and responding to deviant behaviour;
improvement of the school teaching system
(United Kingdom, United States of America);

Students for Justice is a programme imple-
mented by police officers in cooperation
with teachers of educational institutions to
familiarize students with different aspects
of the law enforcement system. The programme
uses role-playing games with students. Stu-
dents are divided into groups representing
police, prosecutors and judges. They inspect
the scene of the offence, question witnesses,
suspects, apply for an arrest warrant, conduct
court proceedings, etc. The school authorities
assist the police in organizing the games. The
programme fosters students' respect for law
enforcement, eliminates mistrust of the police
and creates an atmosphere of trust and under-
standing (United States) (Moroz, Koval &
Tychyna, 2008, p. 89).

The most effective programmes are based
on a multi-factor approach and apply from early
childhood onwards and are not so much oriented
to the individual (aggressive behaviour, stress,

coping skills) but rather to the unfavourable
characteristics of the nearest family and social
environment. We believe that such programme
can be used for the prevention of child delin-
quency, since it is quite often the defects in fam-
ily education that cause deviant behaviour.

Some promising programs include the Seat-
tle Social Development Project (Hill et al.,
2001), Youth Violence Prevention Project
PeaceBuilders (Embry et al.,, 1996), The pro-
gramme Family and School together (FAST),
which combines parents' education and home
visits with school activities aimed at improving
the social functioning of teenagers in school.
The latter was introduced in half of US schools
and showed high rates of abstinence even after
the programme (Cornell, 2000) (Moroz, Koval
& Tychyna, 2008, p. 93).

In order to prevent robberies by school-
age children, two projects are mainly men-
tioned: Youth Positive Employment (a wide
range of development activities, especially
holiday programmes) and Safer School Part-
nership including police duty in schools, buses,
and other mediation, extra-curricular activi-
ties, boxing, tourism, individual work with risk
groups, interactive website. It is important that
the deterrent intervention do not interfere with
other initiatives, and that many agencies have
been involved in the partnership (Moroz, Koval
& Tychyna, 2008, 103).

In the United Kingdom special units
of “children’s police” have been created to pre-
vent crimes committed by children, working
with young people up to the age of 17, whose
behaviour indicates their demoralization. Reg-
ular contacts have been established between
the school administration and the “children’s
police.” With the assistance of the community,
the British Police practises three types of con-
tact. Individual contact, which is a policeman’s
moral and psychological, controlled action on
a specific person. Some cities have established
special services for police officers in relation to
the community. Anyone wishing to do so may
attend a reception, receive advice or provide
information of interest to the police. The most
promising group contacts between the police
and the community are thematic meetings
at universities, colleges and primary schools. In
some regions, the course “Protection of Public
Order” is introduced into the school curricu-
lum. The Metropolitan Police trains lawyers to
speak on radio and television. The Police Five
Minute TV programme has been popular for
many years (Matvitckii, 2016, pp. 58-59).

In Canada, long-term interventions focus on
helping children who are in a socially unsuitable
environment for their personal development, or
who are prone to antisocial or socially hazard-
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ous activities. The programme activities are
mainly designed to foster a positive attitude
towards social norms, rules, the law and public
morals, education and to correct juvenile delin-
quency and crime, as well as to foster respon-
sible behaviour. Preventive measures against
socially unacceptable behaviour on the part
of underaged persons include the legal, medi-
co-biological and social aspects.

Social prevention implies examination
of children and involves social organizations,
parents, teachers and neighbours that ensure
early prevention of criminal behaviour of chil-
dren. In addition, Girls Club of Canada/Amer-
ica Programs and Services for At-Risk and Fam-
ilies are created, implemented, funded directly
by volunteer organizations, and schools engage
local self-government bodies and local bud-
gets. The Youth Inclusion Program is based on
good-neighbourliness and is used in high-risk
areas. (Public Safety Canada Ottawa, 2014:
pp. 84—85). It aims to reduce child delinquency
and anti-social behaviour by creating safe
spaces where young people can acquire special
skills and learning assistance. Positive examples
provided by workers and voluntary programme
participants help change the attitudes of young
offenders towards learning and delinquency.

The social focus of the Boston Gun Proj-
ect and Operation Ceasefire and Seattle Social
Development Project reflects the clear interac-
tion between educational institutions and State
authorities regarding children, law enforcement
and juvenile justice, the social welfare authori-
ties, as well as the parents of the children par-
ticipating in the programme. The Canadian pre-
vention program has a steady trend to involve
the public in the implementation of measures
to prevent juvenile delinquency, which is prone
to criminal behaviour, or to commit offences or
crimes, under the criminal justice (Matvitckii,
2016).

Most programmes are comprehensive, with
concentrated educational, observation and cor-
rective measures to influence socially unaccept-
able behaviour, including criminal behaviour.

Educational, observation and corrective
programmes are generally of a long duration
(Fast Track, Olweus Bullying Prev Program,
Life Skills Training, Leadership and Resil-
iency Program). They are designed to have
a two- and three-year impact on the develop-
ment process of a child who is prone to anti-
social behaviour (such as alcohol and drug
abuse, violence towards peers or younger pupils
and aggression towards animals, etc.) during
their schooling.

Each component of the education and obser-
vation programme includes a separate curricu-
lum, which provides for: a programme descrip-
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tion, a detailed description of individual groups
of measures, and a sample of forms (question-
naires), the necessary materials for the imple-
mentation of these components and replicas, as
well as appropriate professional and personnel
support or coordination.

These programmes are aimed at preventing
juvenile delinquency by involving the public
in these activities and by seeking new oppor-
tunities for adolescents from risk groups to
realize themselves. These programmes are
purely preventive and produce the expected
results only with the active participation of all
actors involved in prevention (Moroz, Koval &
Tychyna, 2008, p. 103).

4. Conclusions

Therefore, it should be noted that foreign
experience has shown the efficiency of the adop-
tion of specialized legal instruments to create
a legal basis for specific criminological measures
to prevent lucrative violent crimes committed
by children. There is a trend to reduce the role
of the police in the prevention of children crime
and to concentrate these functions in special-
ized social and educational institutions, while
activities of the police and other law enforce-
ment bodies are primarily aimed at stopping
crimes as well as their recidivism. The preven-
tion of child delinquency is based mainly on
measures of assistance, education and upbring-
ing, and the priority of educational measures
over correctional measures.

On the basis of the review of foreign expe-
rience, the Recommendations of the European
Union, United Nations and UNICEF docu-
ments, the innovative model proposed in this
article of three-level prevention of lucrative
violent crimes committed by children should be
adopted, due to the need for a new, more effec-
tive response to such crimes and their preven-
tion, with a view to minimizing punishments.

Therefore, in order to further improve
and develop the domestic system for the preven-
tion of juvenile delinquency, to make and imple-
ment new effective forms and methods of pre-
vention into the activities of preventive entities,
it is necessary to study and implement cer-
tain foreign methodological developments
and practical techniques in this field, con-
sidering the national peculiarities resulting
from the previous development of our State
and the modern transformational processes in
all sectors of social life.

The review of foreign experience enables
to highlight the main areas of social reha-
bilitation for children who have committed
lucrative violent crimes in Ukraine: 1) estab-
lishment and development of preventive ser-
vices for working with children; 2) the diag-
nosis of the social environment; 3) community
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assistance and mentoring to address the most
important issues for children; 4) mediation
by “patronage” services in the form of support
for children particularly sensitive to conflict
in the family, school, in the street; 5) ensur-
ing an appropriate place of residence capable
of replacing the family; 6) the use by family
social workers of special psychological cards
for each child in a given neighbourhood from
the moment of birth to take timely precau-
tions until he reaches the age of majority;

7) establishment of the institution of family
social workers and assigning each family with
a child, at the place of residence, to a specific
social worker, who cooperates with the health
authorities and institutions; 8) legal propa-
ganda by employees of the Juvenile Prevention
Service among students of educational institu-
tions, which is an essential component of both
educational programmes and the activities
of the National Police to stop deviant behaviour
among children (Semenyshyn, 2018, p. 191).
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3APYBLKHUI JOCBIJI 3ATIOBITAHHA KOPUCJINBUM
HACWJIbHUIIbKUM 3JIOYNHAM, IO BUNHAIOTHCA JITbMU

Auorauisi. Memoro cmammi ¢ anaii3 3apyOisKHOTO JOCBILY 3a1100iTaHHsI KOPUCIMBUM HACUJIbHUIIb-
KUM 3JI09YMHAM, 1110 BYNHSAIOTHCS TiTHMIL.

Pe3zynvmamu. Y ctatTi 3’5COBaHO, 110 IOTPUMAHHS Mi>KHAPOTHIX HOPM i TPUHIIMIIIB Y cepi 3axucTy
[paB Ta iHTepeciB AUTHHU NOTPeOYE BIANOBIAHOT TOIITHYHOI BOJII il TOTOBHOCTI /10 OHOBJICHHS HAIlio-
HAJIbHOTO 3aKOHOJIABCTBA, PepOPMYBAHHS COI[AIbHIX IHCTUTYTIB, 110 3a6e311e4yI0Th CTablIbHUIT PO3BU-
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TOK JIepsKaBH, MOJIEPHI3allii cHCTeMH 3a106iraH s 3JI0YMHHOCTI Ta 3aXUCTY MPaB HEMOBHOJITHIX y chepi
KPUMiHATBHOTO CYZOYMHCTBA. MiXKHAPO/IHI HOPMU CHPSIMOBAHI HA MPIOPUTETHICTh OCBITHIX, BUXOBHUX,
COIiaJIBHNX 3aX0/1iB HaJl KapaJbHUMU 3 ITPUMYCOBOIO 130JIAII€I0 BiJl cycniabeTBa. Tomy y mpotieci imMie-
MeHTaIlii MiXKHapOZAHUX HOPM BayKJIMBe 30epeKeHHsT CBOEPIIHOCTI 3ac06iB OXOPOHM TIPaB i CBOOO AUTHHH
B YKpaini, 3aX0/iB 3amobirains Ta MpOTHIl 3J0YMHHOCTI JIiTel, BAACHOI CHCTEMM I0BEHATBHOI KPUMi-
HaJIBHOT I0CTHILI, SIKi BiT0OGPaKatOTh €KOHOMIUHI, MO THYHI, i/e0JI0TIYHi, peIiriiiHi il KyJIbTypHO-BUXOBHI
0cobBoCTi Ta caMmoOy THICTH YKpaitu. He BUK/IMKae cyMHIBIB BasKIMBICTh 3aTIPOBA/IKEHHS 3aXO0/IiB TPHU-
BAJIOTO BTPYYaHHs, KOPEKIIil Ta BIUIMBY Ha KPUMiHaJIbHY IIPOTUIIPABHY MOBEIHKY iTeil 32 YMOBU MaKCH-
MaJibHOI MOOLII3aIi BCIX pecypeiB, y TOMY 4ncii ¢iM'i, OCBITH, IPOMa/IH, BOJIOHTEPIB, 3 METOIO CIIPUSIHHS
6JIATOTIOJY YUIO IUTHHY T2 CKOPOYEHHS BTPYYaHHS 3 GOKY 3aKOHY, a TAKOK e(eKTUBHOTO, CIIPABE/IJIMBOTO
# TYMaHHOTO TOBOJIKEHHSI 3 HEMOBHOMITHIMIE, IO TIepedyBaioTh ¥ cepi 10BEeHATHHOTO KPIMiHATBHOTO
CY/IOUMHCTBA.

Bucnoexu. 3apy6iKHWI TOCBI CBIAYUTD PO MI€BICTh MPUIHATTS ClEMiali30BaHNX HOPMaTHBHO-
TIPABOBUX aKTiB i3 METOIO CTBOPEHHS IPABOBOTO Ii/IPYHTS CTIETiaTbHO-KPUMIHOJOTIYHUX 3aX0/1iB 3a10-
GiraHHs KOPUCIUBO-HACUIBHUI[BKUM 3JI04MHAM, 110 BUMHSIOTHCS AiTbMU. CIIOCTEPIra€Thest TEHAEHILISE 110
3BY:KeHHS (DYHKIIIN MOl 3 MTPOQiTaKTHKHU 3JI04MHHOCTI JIiTell Ta 30cepeikeHHs X PYHKITI y crelri-
AJ1i30BaHMX COIIATBbHUX Ta OCBITHIX YCTAHOBAX, a JISAVIbHICTD MOJIII Ta iHITUX IIPABOOXOPOHHUX OPraHiB
CIIPSIMOBYETBCS TIEPEBAKHO HA TIPUNIMHEHHS 3JI0YUHIB Ta IX peluanBy. 3arnobiraHHs 3JI0YMHHOCTI [iTeit
IPYHTYETBCS 371€61IBIIOT0 Ha 3aX0JlaX JOMOMOTH, HABYAHHI Ta BIXOBAHHI, IIPIOPUTETI BUXOBHUX 3aX0-
JIiB Ha/l BUNIPAaBHUMU. BusHaueHo, 10 /IS MOAAJIBIIOTO CTAHOBJIEHHS i PO3BUTKY BITUM3HSIHOT CHCTEMU
po(iIaKTHKN TIPABONOPYIIEHD CEPel AiTeli, a TAKOXK s PO3POOIECHHA i YIIPOBAIKEHHS B AiSIbHICTD
cy6’eKTiB MPOMIMAKTHKN TPaBONOPYIIeHb HOBUX, ePEeKTUBHUX (GOPM i METOAIB 3amobiranHs HeoOXiaHO
BUBYATH Ta BIPOBA/KYBATH MEBHI 3aKOPAOHHI METOITYHI HANPAIIOBAHHS 1 MPAKTHYHI TPUHOMHI B I
cdepi, pore pobUTH 1e HEOOXIAHO 3 ypaxyBaHHAM HAI[IOHAIBHUX OCOOJIMBOCTEIL, 3yMOBJICHUX IIOIE-
PeaHIM PO3BUTKOM HAIIOI JIep/KaBM Ta CYyY4aCHUMH TPAHCHOPMAIIHHIMU TPOILIECAMH, IO BiOYBAIOTHCSI
B ycix cdepax CyCHiibHOTO KUTTSL.

Ko4oBi coBa: nTHHA, KOPUCT, HACHJILCTBO, 3JI0UMH, KOPHC/JIMBA HACHIBHUIIBKA 3JOYMHHICTD,
3anobirans, 3apyOiKHUIT TOCBIJL.
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DISTINCTION BETWEEN COVERT INVESTIGATIVE
(SEARCH) ACTIONS AND OPERATIONAL-
TECHNICAL MEASURES AND SEARCH
OPERATIONS (PART 1)

Abstract. Purpose. The aim of the article is to analyse and distinguish between operational
and technical measures, covert investigative (search) actions and search operations, and to reveal their
role and significance in criminal proceedings.

Results. The article studies general theoretical and problematic issues of distinguishing between covert
investigative (search) actions and search operations, operational and technical measures, intelligence
and counter-intelligence operations. The genesis of covert investigative (search) actions, the regulatory
framework for forms of covert collection of information and the possibility of its use in criminal proceedings
are reviewed. The general features and differences in the manner of collecting and using information
collected from covert actions, the procedure and use in criminal proceedings are analysed. The author
makes conclusions on the scope of application of search operations (operational and technical measures),
which is broader than and not limited to criminal proceedings, although the results of such measures may
be used in criminal proceedings. Emphasis is on the fact that the objective of search operations is to seek
information on illegal activities and to detect criminal offences, while the objective of covert investigation
(search) actions is to collect and verify evidence in a specific criminal proceeding in connection with
a specific commission of a crime, an attempt or preparations. The objectives of counter-intelligence
activities are analysed as a form of operative-search activities under part 2 of art. 2 of the Law of Ukraine
“On counter intelligence activities,” such as collecting, analytical processing and use of information;
counteracting intelligence, terrorist and other activities of the special services of foreign States, as well
as those of organizations, individual groups and individuals, aimed at the detriment of the State security
of Ukraine; developing and implementing measures related to prevention, elimination and deactivation
of threats to the interests of the State, society and the rights of citizens. The evaluation of the results
of such activities for the admissibility of evidence is emphasised.

Conclusions. The study determines the main criteria for distinguishing covert investigative (search)
actions from search operations and operational and technical measures according to the objective, aim,
legal grounds and actors of conduct, forms of monitoring and supervision of compliance with the law
during their conduct, enabling conditions for violation (restriction) of rights and freedoms of individual
and legal entities. The need to respect fundamental human and civil rights and freedoms while covertly
collecting information and interfering in private communication is emphasised.

Key words: covert investigative (search) actions, operative-search activities, operational and
technical measures, documents in criminal proceedings, evidence, admissibility of evidence, investigative
actions.

1. Introduction to criminal activity was search operations,

Before the adoption of the new version
of the CPC in 2012, the criminal proce-
dural legislation of Ukraine did not contain
such a concept as CI(S)A. Instead, the form
of covert collecting of information related

© O. Babikov, 2021

including operational and technical ones,
regulated by the Law of Ukraine “On opera-
tive-search activities,” by other laws, orders,
instructions classified restricted, “secret”
and “top secret.”
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The regulatory framework for forms of cov-
ert information-gathering in criminal procedure
legislation was long overdue and was necessi-
tated by the need to establish clear and under-
standable rules for the conduct of such actions
in order to safeguard human and civil rights,
establishment of more effective judicial control
over the restriction of such rights, especially
in cases of interference with private commu-
nications or interference with the inviolability
of the home, and introduction of a mechanism
for the restoration of violated rights, freedoms
and the introduction of a mechanism for State
compensation for damage caused by interfer-
ence with private life.

2. Analysis of legal regulations

As a result, CI(S)A have involved both
elements of investigative (search) actions
and search operations (hereinafter referred to as
SO), operational and technical measures (here-
inafter referred to as OTM).

When the 2012 CPC was being developed
and adopted, scientists and practitioners dis-
cussed the further existence of SO and OTM,
the significance and applicability of which
essentially diminished after the introduction
of CI(S)A. The proponents of the abolition
of operative-search activities (hereinafter
referred to as OSA) insisted on the need to
prevent operational units from carrying out
any actions aimed at collecting evidence, infor-
mation-gathering without entering the URPI
and beyond criminal proceedings. Contrary to
this position, the representatives of the spe-
cial services and operational units argued for
the advisability and necessity of retaining this
form of exercising powers by operational units,
due to the specificity of the operational, oper-
ative-search activities, the impossibility of car-
rying out all operational measures solely within
criminal proceedings.

Finally, the Law of Ukraine “On opera-
tive-search activities,” like others regulating
some aspects of the organization and conduct
of intelligence and counter-intelligence opera-
tions, has not been repealed, and despite a sig-
nificant decrease in the scope of SO and OTM,
they are carried out, as well as the results
of criminal proceedings are used in order to
achieve the goal and objectives of OSA.

The issues of CI(S)A, OSA, the problems
of their application, use and delimitation were
under study by O.A. Bilichak, Yu.Yu. Brazh-
nik, O.M. Drozdov, O.V. Kaplina, S.S. Kudi-
nov, V.D. Pcholkin, O.P. Sniherov, A.M. Tytov,
O.H. Shylo, and others.

Thepossibility ofassessingtheresultsofoper-
ative-search activities in criminal proceedings
through the compliance with the provisions
of the principle of the rule of law and the princi-
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ple of legality was studied by O.S. Oliinyk (Oli-
inyk, 2021).

The aim of the article is to analyse and dis-
tinguish between SO, OTM and CI(S)A, and to
cover their role and significance in criminal pro-
ceedings.

3. Control and supervision in case of vio-
lation (restriction) of human rights and free-
doms and rights and freedoms of legal entities

The analysis of the provisions of the CPC
of Ukraine, the laws of Ukraine “On opera-
tive-search activities,” “On intelligence,” “On
counter-intelligence activities” allows defining
the following basic criteria for the delineation
of CI(S)A and SO, OTM:

1. With regard to objective (purpose). In
accordance with Art. 1 of the Law of Ukraine
“On operative-search activities” (hereinaf-
ter referred to as the LoU on OSA) (Law
of Ukraine “On operative-search activity”,
1992), the objective of operative-search activ-
ities is to search for and record actual data on
the unlawful acts of individuals and groups for
which the CC provides liability, intelligence
and subversive activities of the special services
of foreign States and organizations in order to
suppress offences and in the interests of criminal
proceedings, as well as to collect information in
the interests of the security of citizens, society
and the State.

The objective of CI(S)A, which is a form
of investigative actions under articles 223, 246
of the CPC of Ukraine, is the gathering (collect-
ing) of evidence or the verification of evidence
already collected in a particular criminal pro-
ceeding.

The following conclusions can be drawn
from the wording. The scope of application
of SO (OTM) is broader than and not limited
to criminal proceedings, although the results
of such measures may be used in criminal pro-
ceedings. The objective of SO is to seek infor-
mation on illegal activities and to detect crimi-
nal offences, while the objective of CI(S)A is to
collect and verify evidence in a specific criminal
proceeding in connection with a specific com-
mission of a crime, an attempt or preparations.
The objectives of counter-intelligence activ-
ities as a form of operative-search activities,
under part 2 of art. 2 of the Law of Ukraine “On
counterintelligence activities” (here and after
referred to as the LoU on CA) are collecting,
analytical processing and use of information
that implies signs or facts of the intelligence, ter-
rorist and other activities of the special services
of foreign States, as well as those of organiza-
tions, individual groups and individuals, aimed
at the detriment of the State security of Ukraine;
developing and implementing measures related
to prevention, elimination and deactivation
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of threats to the interests of the State, society
and the rights of citizens.

2. Withregardto the aim. The aim of the appli-
cation of CI(S)A is solely to safeguard the inter-
ests of criminal proceedings, to identify the per-
petrators of specific criminal offences recorded
inthe URPI and investigated, and to prove their
guilt. Instead, the aim of operative-search, intel-
ligence and counter-intelligence activities is to
prevent, promptly detect and prevent external
and internal threats to the security of Ukraine
and to cease intelligence, terrorist and other
unlawful attacks by the special services of for-
eign States, as well as by organizations, groups
and individuals, against the State security
of Ukraine, and the elimination of an enabling
environment for them and the reasons for their
occurrence.

Therefore, the aim of SO is precisely to cease
and prevent offences. The interests of criminal
proceedings are considered as an additional
(secondary) task. Operative-search activi-
ties in connection with intelligence activities
or the detection and cessation of intelligence
and subversive activities may not always involve
the commission of an act, a doing, liable under
the CC, but be required by the general interests
of the security of citizens, society and the State.

3. With regard to causes and grounds for con-
ducting OSA. According to art. 6 of the LoU on
OSA, grounds for OSA are:

1) Sufficient information collected in
the manner established by law, which requires
verification by means of search operations on:
criminal offences being prepared; persons who
prepare the commission of a criminal offence;
fugitives from pre-trial investigation bodies,
the investigating judge, the court or evaders
from serving their sentences; persons miss-
ing; intelligence and subversive activities
of the special services of foreign States, organi-
zations and individuals against Ukraine; the real
threat to the life, health, housing and property
of judicial and law enforcement personnel in
connection with their official activities; as well
as persons participating in criminal proceed-
ings, members of their families and close rela-
tives, with a view to creating the necessary con-
ditions for the proper administration of justice;
officers of the Ukrainian intelligence agencies in
connection with the official activities of these
persons, their close relatives and persons who
cooperate or have cooperated in confidence
with the intelligence agencies of Ukraine, as
well as their family members for the purpose
of appropriate intelligence activities;

2) Requests of competent State bodies,
institutions and organizations for the screening
of persons in connection with their access to
State secrets and to work with nuclear materials

and nuclear facilities; as well as persons granted
permission to stay unaccompanied in controlled
and sterile areas, restricted areas, protected
areas and critical sectors of such airports areas;

3) The need to verify persons in connection
with their appointment to posts in the Ukrain-
ian intelligence agencies or their involvement
in confidential cooperation with such bodies,
and the access of persons to intelligence secrets;

4) Search and counter-intelligence opera-
tions (Law of Ukraine on Intelligence, 2020);

5) Availability of consolidated materials
from the central executive authority imple-
menting public policy on preventing and com-
bating the legalization (laundering) of pro-
ceeds from crime or the financing of terrorism
(SCFM) collected in the manner prescribed by
law.

The cause (the form containing the grounds
for OSA (establishment of the OPC)) under
part 6 of Art. 2 of the LoU on OSA may be appli-
cations, reports of citizens, officials, public organ-
izations, mass media, in written assignments
and decisions of the investigator, instructions
from the prosecutor, rulings of the investigat-
ing judge or court, materials of law enforce-
ment agencies, requests and communications
from law enforcement bodies of other States
and international law enforcement organiza-
tions, as well as requests by authorized State
bodies, institutions and organizations desig-
nated by the CMU to inspect persons in con-
nection with their access to State secrets, work
with nuclear materials and nuclear facilities.

With regard to counter-intelligence activ-
ities as a form of operative-search activities,
the causes and the grounds on which it is con-
ducted are provided for in article 6 of LoU on
CA and have certain specificities.

Grounds for counter-intelligence activities
are:

1) Sufficient information, which should be
verified by means of special forms and meth-
ods, on: intelligence activities against Ukraine
by the special services of foreign States, as well
as by organizations, individual groups and indi-
viduals; infringement of the State sovereignty,
constitutional order and territorial integrity
of Ukraine; terrorist attacks or activities; crim-
inal offences against peace, the security of man-
kind and the international legal order;

2) Execution of the tasks defined by law
regarding: counter-intelligence support for eco-
nomic, information, scientific and technologi-
cal potential, defence and industrial, transport
complexes and their facilities, and the national
communications system, the Armed Forces
of Ukraine and other military formations estab-
lished in accordance with the laws of Ukraine,
military and technical cooperation, compliance
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with international non-proliferation regimes;
the counter-intelligence support for Ukrainian
diplomatic establishments abroad and the secu-
rity of staff of such establishments and members
of their families in the host State, and of Ukrain-
ian citizens who are sent abroad and who are
aware of information constituting a State secret,
and the protection of State secrets in these
establishments; counter-intelligence protection
of State authorities, law enforcement and intel-
ligence agencies, protection of State secrets;
protection of embassies and missions of foreign
States in Ukraine and their personnel against
terrorist attacks; examination and verification
of persons to be administered for access to State
secrets, to work with nuclear materials and to
nuclear facilities or to confidential cooperation;
ensuring own security, including members
of agencies and units engaged in counter-in-
telligence activities, members of their families
and persons who assist and support in coun-
ter-intelligence activities; information and ana-
lytical support for State authorities (regarding
threats to State security of Ukraine);

3) The need to detect by technical means
and to shut down radio-electronic and other
devices whose operation poses a threat to
the State security of Ukraine or a precondition
for leaking information with restricted access,
as well as radiation from radio-electronic media
used for illegal purposes.

The focus should be on certain specifici-
ties and differences in the grounds for opera-
tive-search and counter-intelligence activities.
According to LoU on OSA, the basis for OSA
can only be sufficient information, which needs
to be verified, collected in the manner prescribed
by law. Instead, the ground for CIA is any suf-
ficient information, which needs to be verified
by special forms, methods, means, regardless
of legality of its origin. Counter-intelligence
activities require neither the source nor the con-
ditions and manner of collecting information,
the main point is that it would be considered
sufficient to trigger CIA and would require spe-
cial forms, methods, means to be verified, while
a violation of the procedure for gathering infor-
mation to be verified by SO could entail admit-
ting such information from OSA useless for
achieving the goal and objectives of OSA.

Furthermore, certain  differences in
the causes of counter-intelligence activities
exist. In addition to the ones mentioned in
article 6 of the LoU on OSA, the cause for con-
ducting CIA can also be: the fact that the units
of internal security of the State Border Service
of Ukraine perform tasks of ensuring safeguard
(protection) of the State border of Ukraine;
the performance by the State Protection Service
Department of the tasks of protecting officials
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for whom State protection is provided; intelli-
gence activities by the intelligence agencies on
the basis of article 17 of the Law of Ukraine “On
Intelligence” (Law of Ukraine on Intelligence,
2020); information of persons involved in con-
fidential cooperation; materials of the SSU on
organization, implementation, forms and meth-
ods of terrorism, intelligence and other activities
to the detriment of State security in Ukraine.

With regard to CI(S)A, in accordance with
the requirements of articles 214, 223 and 246
of the CPC of Ukraine, the ground for their con-
duct is a decision by the investigator, the pros-
ecutor or the investigating judge, at the request
of the investigator, with the consent of the pros-
ecutor, made in criminal proceedings in cases
where the information on a criminal offence
and the offender cannot be collected otherwise.
According to articles 260-264 (in so far as con-
duct on the ground of a decision of the inves-
tigating judge), 267, 269, 269, 269-1, 270, 271,
272 and 274 of the CC of Ukraine, CI(S)A are
conducted exclusively in criminal proceedings
in connection with grave and exceptionally
grave crimes.

Therefore, according to legislation, a ground
for conducting CI(S)A is a set of requirements,
such as: a registered criminal proceeding;
the investigation of a criminal offence, which
meets certain requirements of gravity, depend-
ing on the type of CI(S)A; the adoption (issu-
ance) of a procedural decision by an author-
ized entity; the impossibility of collecting
otherwise information on the criminal offence
and the offender.

The cause for conducting CI(S)A isinforma-
tion collected during the pre-trial investigation
on the facts of the criminal offence, the offend-
er(s) and the impossibility to collect otherwise
the necessary information. Such information
may be contained in procedural instruments,
such as investigation reports, media, documents
and the like.

4. With regard to the actors of the conduct. In
accordance with article 5 of the LoU on OSA,
the actor of operative-search activities is oper-
ational units: the National Police, the State
Bureau of Investigation, the Security Service
of Ukraine, the Foreign Intelligence Service,
the State Border Service of Ukraine, the State
Protection Department, the Tax Police, penal
enforcement bodies and institutions; intel-
ligence bodies of the Ministry of Defence,
the  National  Anti-Corruption  Bureau
of Ukraine, while article 5 of the LoU on CA
defines actors of counter-intelligence activities,
such as: specially authorized operational units
of the SSU, the SBSU, the SPD.

The actors of CI(S)A are the investiga-
tors and, at their request, operational units,
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and of CI(S)A in the form of the withdrawal
of information from the transport telecommuni-
cation networks are authorized units of the SSU,
the NP, the NABU and the SBI.

5. With regard to forms of control and super-
vision of compliance with the law in their imple-
mentation. Operative-search activities are
subject to departmental control. The Chief
of the Operative unit is responsible for the legal-
ity of measures.

The supervision of OSA is exercised
by the Prosecutor-General, his deputies,
the heads of regional prosecutors, their first
deputies and deputies, as well as by the rele-
vant regional prosecutor’s offices authorized
by an order of the Prosecutor-General’s Office
and by an order of the Head of the Region
Prosecutor’s Office. The Head of the District
Prosecutor’s Office, as well as the prosecutors
of the District Prosecutor’s Office, authorized
by his order, supervise the observance of the law
in the course of operative-search activities in
operative-search cases instituted by local oper-
ational units of law enforcement bodies under
their supervision (Law of Ukraine On opera-
tive-search activity, 1992).

The above-mentioned requirements of LoU
on OSA provide for the exercise of supervisory
functions by prosecutors in a specific sector or
in a specific operational unit and the ground
for their execution is an order of the Head
of the Prosecutor’s Office, which authorizes
the prosecutor to supervise not a specific oper-
ative-search case but operative-search activi-
ties in a certain operational unit(s). As a rule,
individual orders are issued to supervise depart-
ments.

In criminal proceedings related to CI(S)A
the functions of departmental supervision are
exercised by the head of the pre-trial investi-
gation body within the powers defined in arti-
cle 39 of the CPC of Ukraine, as well as in so
far the extension of CI(S)A, initiated by his or
the investigator’s decision, up to six months,
approval of the use of previously identified
(marked) or false (simulation) means, approval
of the decision on disclosure, before the comple-
tion of the pre-trial investigation, the real infor-
mation about specially formed business entities
or about a person, acting without revealing his/
her true identity.

In addition, it is provided that the depart-
mental control can imply the right of the heads
ofautonomous structural units of authorized law
enforcement bodies to decide on the extension
of CI(S)A, initiated by the decision of the inves-
tigator, up to twelve months, and of the heads
of departments, up to eighteen months.

With regard to the exercise of supervisory
functions by prosecutors, the main powers are

granted to prosecutors, as they are procedural
controllers, who agree on the request of inves-
tigators or make decisions in cases prescribed
by law on CI(S)A, organise them, give instruc-
tions, decide on the classification of secrecy,
their removal, etc. in specific criminal proceed-
ings, where they are determined as procedural
controllers or included in the group of prose-
cutors of procedural controllers. The powers
of the heads of the Public Prosecutor’s Offices
related to organisation and conduct of CI(S)A
are limited to ensuring secrecy.

6. With regard to enabling conditions for vio-
lation (vestriction) of rights and freedoms of indi-
vidual and legal entities. According to part 5
of art. 9 LoU on OSA, an individual restriction
of rights and freedoms in the course of opera-
tive-search activities is possible, provided: such
violations are temporary and exceptional; they
are applied by decision of a judge; the pur-
pose of such restriction is to detect, prevent
or cease a grave or exceptionally grave crime,
to search for persons who evade serving a sen-
tence or missing persons, and to protect life,
health, housing and property of court and law
enforcement personnel and persons participat-
ing in criminal proceedings, and to terminate
intelligence and subversive activities against
Ukraine; operational and technical means may
be only applied to persons in respect of whom
an operative-search case is initiated (regis-
tered); in other cases provided for by Ukrainian
law, in order to protect the rights and freedoms
of other persons and the security of society,
a person whose rights have been violated during
OSA, has the right to a written explanation
of the restriction of his/her rights and freedoms
and to an appeal.

4. Conclusions

The procedure for CI(S)A, in so far
the restriction of human rights and freedoms in
the conduct of criminal proceedings, provides
for: CI(S)A in exceptional cases when informa-
tion cannot be collected otherwise; application
according to decision of the investigating judge;
possibility of conduct in respect of not only
grave and exceptionally grave crimes; CI(S)A
not only in respect of the suspect, but in respect
of any person; the exhaustive list of grounds for
the restriction of constitutional human and civil
rights in the CPC; no additional grounds for
CI(S)A provided for by other laws and by-laws;
notification of the person whose rights are to
restricted.

However, counter-intelligence activities, as
a form of operative-search activities, have their
own characteristics and specificities that also
influence the assessment of their use in criminal
proceedings. These issues will be addressed in
the second part of the article.
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BIIMIHHICTb HEIJIACHUX CJITYUX (PO3IIYKOBUX) JITii BT
OIEPATUBHO-TEXHIYHUX TA OIIEPATUBHO-PO3IIYKOBHUX 3AXO/IIB
(YACTHHA 1)

Anorauisi. Memoto cmammi € anaji3 Ta PO3MeXRYBaHHs HerJaCHUX CJiunX (PO3IIYKOBUX) il
Ta ONePaTHBHO-PO3NIYKOBUX, OMEPATHBHO-TEXHIUHUX 3aXO0/[iB, & TAKOXK 3'SICYBaHHS iX POJi I 3HAUEHHS
Y KPUMiHAJIBHOMY ITPOBA/PKEHH.

Pesyavmamu. CrarTio MPUCBSIYEHO 3aralbHOTEOPETHYHNM Ta TTPOOJIEMHIM [THTAHHSIM PO3MEKYBaH-
HST HETJIACHUX CJIMInX (PO3IIYKOBUX) [Iiii Ta OTepaTHBHO-PO3NIYKOBHX, ONEPATHBHO-TEXHIYHIX, PO3Bi/-
YBAJIbHUX 1 KOHTPPO3BiZyBAIbHUX 3aX0/iB. [lOCTi/IZKeHO reHe3nc HerIaCHUX CIi[unX (PO3IIYKOBUX) i,
cynounHcTBi. [IpoananizoBano crmisibHI prcH Ta BiIMIHHOCTI MO0 TIOPSIIKY OE€P:KAHHST i1 BUKOPHCTAHHS
y KpPUMiHAJIBHOMY TIPOBa/KEHHI iH(MOpMAIii, o/iepKaHol 3a HACJIZIKAMU MPOBE/ICHHS HEIVIACHUX 3aXOJIiB.
CdopmysiboBaHO BUCHOBKHU 1110710 ¢hepy 3aCTOCYBAHHS OIEPaTHBHO-PO3IIYKOBUX 3aXO0/1iB (ONepaTHBHO-
TEXHIYHUX 3aXO0]IiB), SIKA € TUPIIIOI0 Ta He 0OMEKYETHCS KPUMiHATBHIMI POBAIKEHHSIMHU, X0Ua Pe3yJIbTa-
TH TaKMX 3aX0/liB MOKYTb BUKOPHCTOBYBATHCS Y KPUMiHAJIBHOMY CY/IOUMHCTBI. AKIIEHTOBAHO HA TOMY, 1110
3aB/IAHHSIM OIIePATHBHO-PO3IITYKOBUX 3aX0/1iB € TIOIIYK iH(OpMAILii IIPO IPOTUIIPABHY JiSIbHICTD, BUABJIECH-
HsI KpUMIHAJIbHUX TIPABONIOPYIIEHb, TO/I K 3aBJAHHAM HEIJIACHUX CJIiAUnX (PO3IIYKOBKX) i € 30upaHHst
JIOKa3iB i iX 11epeBipKa B KOHKPETHOMY KPUMIiHAJIBHOMY NPOBA/KEHHI 32 KOHKPETHUM (haKTOM BUMHECHHS
3JI04MHY, 3aMaxXy Ha HbOTO YM TOTyBaHHA. [IpoanasizoBaHo 3aBaHHsA KOHTPPO3BIYBAIbHOI [i/IBHOCTI SK
Pi3HOBHU/Y OTIEPATUBHO-PO3ITYKOBOI isS/IBHOCTI BIATIOBIHO /10 4. 2 cT. 2 3akoHy Ykpainn «IIpo xoHTppos-
Bi/lyBaJIbHY JUsUIbHICTB>, IKUMY € 00YBaHHs1, aHaiTHYHa 06pOOKa Ta BUKOPHUCTAaHHsT iH(OpMALIIT; poTH-
Jlist PO3BiLYBAJIbHIMN, TEPOPUCTHYHIN Ta IHIIII MiSTIBHOCTI CIIEIialbHIX CTY/KO IHO3EMHUX JIeP/KaB, 8 TAKOK
oprasisaliiii, OKpeMuX IpyIl Ta oci6 Ha KOy JepsKaBHiil Oesneni Ykpainu; pospolbieHHs i peasizarlis
3aXOJ[iB MO0 3ar00iraHHs1, YCYHEHHsI Ta HeliTpaslisallil 3arpo3 iHTepecaM JepiKaBH, CYCIIiIbCTBA 1 IpaBam
rpoma/isiH. OKpeMo TIPUJIITIEHO YBary OIliHIli Pe3YJIbTaTiB TAKOI AisS/IBHOCTI CTOCOBHO JIOMYCTUMOCTI JIOKa3iB.

Bucnogxu. BusnaueHo 0CHOBHI KpUTepii Po3MesKyBaHHs HETJIACHUX CJTiTInX (PO3NIYKOBUX ) /IiHf Ta otie-
PATUBHO-PO3IIYKOBUX, OTEPATUBHO-TEXHIYHUX 3aXOJiB 32 3aBJAHHSAM, METOI, [TPABOBUMH IIiJICTABAMH,
cy6'ekramu IpoBezieHHsI, (hopMaMit KOHTPOJIIO if HATTISIY 32 OJlePKAHHSIM 3aKOHOABCTBA il Yac iX mpo-
BeJIEHHsI, yMOBaMH, 32 SIKKX JIOITYCKA€ThCsI HOPYITeHHs (00MeKeHH ) [paB i CBOOOI JIIOIMHHU Ta FOPUAMYHUX
0ci6. OKpeMo 30cepeKeHo yBary Ha HeOOXiZHOCTI ZOTPUMAHHS OCHOBOIONOKHUX TIPaB i CBOOO JIOANHN
Ta rPOMaJIsTHIHA TTi/ Yac HerJIacHOro 30MpanHs iHdopMariil Ta BTpyJYaHHs y MPUBATHE CIIIKYBAHHSL.

Kmouogi ciioBa: HersiacHi crizigi (po3IyKoBi) i, onepaTuBHO-PO3IIYKOBA AisITIbHICTb, OTIEPaTHBHO-
TeXHIUHi 3aX0/IU, AOKYMEHTU Y KPUMiHATIbHOMY IIPOBAJKE€HHI, IOKA3M1, JIOILYCTUMICTD I0Ka31B, CJiYi Aii.
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TYPES AND SPECIFITIES OF ELECTRONIC
DOCUMENTS AND ELECTRONIC PRESENTATIONS
AS SOURCES OF EVIDENCE

Abstract. Purpose. The aim of the article is to cover the legal nature of the sources of evidentiary
information, i.e., electronic evidence, and their place in the system of evidence.

Research methods. Research methods are chosen on the basis of the specific objectives, tasks, object
and subject matter of the study. These include a dialectic method for elucidating some aspects of electronic
documents and presentations as sources of evidentiary information in criminal proceedings; the technical
legal method is used to study the law provisions and specificities of legal technology; hermeneutic one
makes it possible to reveal the legal content of provisions of the CPC and legislative proposals and to
identify flaws in the regulatory mechanism.

Results. The current legislation, legislative proposals aimed at expanding sources of evidentiary
information are analysed. The need for electronic documents and presentations as the sources of evidentiary
information is emphasised. Understandably, tangible medium can be referred to “tangible objects,” that
is, related to physical evidence, since the latter may indeed contain information relevant to criminal
proceedings. For example, appropriate skills, techniques and other cognitive tools, enabling to properly
fix and interpret the crime pattern, are required to perceive any traces. In practice, “electronic media”
can be examined both as parts of the physical world and as means of reading, recording and reproduction
of computer hardware. In such case, it can be stated that “electronic documents” are really a criminal
procedural category indeed closely connected with electronic information media.

Conclusions. The article analyses the concepts of “electronic evidence,” “electronic documents”
and “electronic presentations”; determines their legal nature and further ways of developing the concept
of “electronic evidence” in criminal procedure. It is proposed to increase the list of procedural sources
of evidence by supplementing “electronic presentations.”

Key words: sources of evidence, electronic evidence, electronic documents, electronic information
medium, electronic presentations, pretrial investigation.

1. Introduction

The creation and use of the Internet, new
technologies and new ways of communica-
tion have caused the changes in law. New ways
of committing crimes emerged, crime became
more experienced and inventive. The national
legislator has faced with the need both to intro-
duce legal provisions for regulating relations
that arise and to adapt existing legislative pro-
visions to new realities. The aim of the article
is to elucidate the legal nature of the sources
of evidentiary information, namely electronic
evidence, and their place in the system of evi-
dence.

Rapid development of science and technol-
ogy provides new opportunities for the progress
of mankind. Evidence in electronic form, seen

© M. Hrebenkova, 2021

as admissible in courts before, is already an ele-
ment of the evidence base. In practice, there are
many questions about the possibility of using
information from the Internet as evidence or
stored in electronic media. Due to the increas-
ing relevancy of the issue, both legislative
proposals and some scientific perspectives on
the issue occur.

2. Review of regulations on electronic
documents and electronic presentations

One of the first legal regulations, which pro-
vided for the use of electronic means of informa-
tion fixation was the Law of Ukraine on Infor-
mation as of 02 October 1992, in which part 1
of article 1 has defined the term "information” as
"any intelligence and/or data that may be stored
in tangible media or_presented electronically”
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(Law of Ukraine On Information, 1992). The
lawmaker immediately separated information
in tangible media from electronically stored
information. In turn, the lawmaker gave a sep-
arate definition of the term "document": "tan-
gible medium, which stores information, main
Jfunctions thereof are its storage and transmission
in time and space" (Law of Ukraine On Infor-
mation, 1992). Therefore, it can be argued that
the term "information” which is intelligence or
data is important in proving only when it is in
the medium. That is, with regard to the mate-
rial world it is intangible. Therefore, speci-
ficities enable to understand that "electronic
form (mode)" is an intangible form of fixation
for intangible by its essence information. This
is the way to interpret the "electronic form"
of fixation in accordance with the provisions
of the law being investigated. Consequently, it is
not clear that it is an "electronic mode," because
the phenomenon is only a form of information
presentation and has an indirect relation to
the document, since the document, according to
the law, is a material medium.

Provisions of the Law of Ukraine on elec-
tronic documents and electronic document flow
of confuses even more defining the term "elec-
tronic document" as "a document that fixes infor-
mation in the form of electronic data, including
mandatory particulars of the document” (Art. 5
of the Law) (Law of Ukraine On Electronic Doc-
uments and Electronic Document Flow, 2003).
In this case, obviously the legislator interprets
a tangible medium (the object of the material
world), as information (non-material category)
fixed in electronic data, including the manda-
tory particulars of the document. According to
part 1 of article 8 of this Law, electronic docu-
ments have the legal status, according to which
"the legal force and admissibility of the electronic
document cannot be denied solely because it has
an electronic form" (Shepitko, 2010). Therefore,
"electronic documents” for the first time came
in legal force equal to physical ones. According
to the above theoretical provisions on the web
portal of the State Archival Service of Ukraine,
the content of the "electronic document” can
be considered as "text and graphic parts that
make up the document. The context of the elec-
tronic document is information about the rela-
tionship of documented information with natural
or legal persons and other documents” (Website
of the State Archival Service of Ukraine, n.d.).
Thus, it is possible to agree that the components
of the "electronic document" can be grouped into
structural elements such as content and context.
However, in turn, the "electronic document,”
according to the above theoretical provisions,
is divided into the internal "this is the structure
of the content part of the document;” (Website
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of the State Archival Service of Ukraine, n.d)
and the external "this is the structure of the envi-
ronment in which an electronic document exists
(information medium, file format, etc.)" (Website
of the State Archival Service of Ukraine, n.d.).
Such interpretation of "electronic documents”
by their structure has been since the entry into
force of the Law of Ukraine on electronic docu-
ments and electronic document flow".

However, it should be noted that finally
the lawmaker has not revealed the meaning
of "electronic data,” which is in an intangible
form of fixation and fixes intangible, abstract
intelligence in the tangible medium. The docu-
ment of a tangible nature is now both tangible
and intangible. Intelligence in the form of elec-
tronic data cannot be read (perceived) without
tangible media. A.S. Bilousov, argued that this
is the obvious dichotomy. The latter for the first
time introduced the term "computer objects,"
stressing the mutual dependence of "electronic
information” on its medium (Bilousov, 2008)
and referring them to the category of physical
evidence.

3. Scientific perspectives on using elec-
tronic evidence

V.Yu. Shepitko in his study on the role
of electronic information means has defined
potential advantages of information technol-
ogies. He argues that they can be used during
criminal proceedings and forensic examinations
""information technologies enables to gather,
compare and analyse information from differ-
ent sources (messages, search operation results,
interrogations, address database, etc.), to estab-
lish a chronological sequence of events over
time and correspondence of individual facts,
to make plans and patterns of the scene, model
of the crime event using computer equipment,
etc." (Shepitko, 2010, pp. 196-197). In other
words, the role of electronic information tech-
nologies has been clearly and theoretically rea-
soned not only as a subject matter of proof but
also as a means of perception through which
the work of law enforcement bodies can be tech-
nically improved.

A.V. Kovalenko in his work has come
even closer to understanding the legislative
regulation of the problem of "electronic evi-
dence". Thus, he analyses: current provisions
of the Civil Procedure Code of Ukraine,
the Economic Procedure Code of Ukraine,
the Code of Administrative Justice of Ukraine,
the concept of electronic evidence, different
scientific concepts concerning the definition
of the investigated problem and finally deter-
mines the urgent need to formulate the doctri-
nal and legal definitions of the concept of "elec-
tronic evidence" in the criminal procedure
and in the scientific development of the basic
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approaches to gathering, examining and using
electronic evidence with further consolidation
of such approaches in the CPC of Ukraine
(Kovalenko, 2018, pp. 237-233).

Therefore, over recent, the importance
of "electronic evidence" and/or “electronic
documents” has been increasing years in
the science of law, for example, in their study,
O. Kravchenko and K. Makarchuk underlined
the adoption of Draft Law No. 6232 as of June
20, 2017, providing for amendments to the fol-
lowing procedure codes: the EPC (the Economic
Procedure Code of Ukraine), the Civil PC (the
Civil Procedure Code of Ukraine, the CAJ (the
Code of Administrative Justice of Ukraine). In
this regard, the corresponding Law of Ukraine
2147-VIII was adopted later and introduced
a new term "electronic proof". Furthermore,
in the course of this study, scientists state
the problems of determining electronic evidence
and their sources in the CPC of Ukraine, such
as "the criteria for establishing one or another
electronic proof either as an original or as a copy
" (Kravchenko, & Makarchuk, 2019).

For example according to amendments
to Art. 94 of the EPC of Ukraine, Art. 100
of the Civil PC of Ukraine, Art. 99 of the CAJ
of Ukraine, "electronic evidence" is: "... infor-
mation in electronic (digital) form that contains
data on circumstances relevant to the case, in
particular, electronic documents (including text
documents, graphic images, plans, photos, video
and audio recordings, etc.), web sites (pages),
text, multimedia and voice messages, metadata,
databases and other data in electronic form.
Such data can be stored in portable devices
(memory cards, mobile phones, etc.), servers,
backup systems, other electronic storage locations
(including the Internet)” (Law of Ukraine On
Amendments to the Commercial Procedural
Code of Ukraine, the Civil Procedure Code
of Ukraine, the Code of Administrative Pro-
cedure of Ukraine and Other Legislative Acts,
2017). According to the provisions of the above
definition, "electronic evidence" is recognized
as "information in electronic (digital) form,
which contains data on circumstances which are
relevant for the case” and these data should be
stored in the appropriate media.

A.V. Stolitnii and 1.V. Kalancha argue that:
"Sources of evidence available in the criminal
procedure of Ukraine ... do not allow to declare
separate electronic evidence as an individual
source, however, their electronic fixation is stated.
Thus, ... the term "electronic evidence” should
have only theoretical recognition, while the arti-
ficial concept of "electronic evidence" should not
replace the electronic form of their fixation.
Of course, ..there is the prospect of such for-
mat of electronic information... that will require

the expansion of sources of evidence by electronic
ones. In this case, the criminal procedure law will
require amendments in terms of how it is received,
fixed, stored and used. Therefore, first of all, it is
necessary to clearly delimit the electronic source
of evidence and to fix the evidence in electronic
format, ..” (Stolitnii, & Kalancha, 2019, pp.
188). Therefore, the latter review of "electronic
evidence" in the context of Bilousov and Shep-
itko’s ideas has been continued. Consequently,
the ideas of double criminalistic perception
of "electronic sources" have been further stud-
ied and placed among other scientific and the-
oretical ideas of the mentioned topic. However,
the main difference stated by researchers is that
electronic information/intelligence in the tan-
gible media in this case is considered separately
as an "electronic source" and as a separate form
of protocol fixation. In this case, scientists
unintentionally delimitate "electronic sources
of evidence" from "electronic documents,”
which directly contradicts the CPC provisions
of Ukraine.

The provisions of the CPC of Ukraine,
which require all participants to comply with
the principles of publicity, "electronic evidence"
is considered in the context of documents (as
a type of physical evidence). According to para.
1 of part 2 of Art. 99 CPC of Ukraine “docu-
ments, provided the availability of information
in them, ... may include: footage, sound record-
ing, video recording and other media (includ-
ing electronic)” (Criminal Procedure Code
of Ukraine, 2012). In this case, the legal con-
cept of physical evidence as "material objects"
(Art. 98 CPC of Ukraine) is the same as
the notion of "electronic documents/evidence”.
According to a teaching manual by M.V. Hutsa-
liuk, O.V. Korneiko and V.H. Khakhanovskyi,
the list provided by para. 1 of part 2 of article 99
of the CPC of Ukraine should be expanded by
"... Information media that fix the procedural
actions by the technical means. In some cases,
namely, when the document is unchanged, it can
have both signs of the document and a physical
evidence” (Hutsaliuk, Korneiko, & Khakhano-
vskyi, 2019, p. 5). Accordingly, the authors
of the textbook once again argue that the "elec-
tronic evidence" is the same as a physical evi-
dence, assuming the permanence of the medium
of the latter. In our opinion, the permanence
can be applied both to the tangible media
and to the intelligence in it in electronic form.
Nevertheless, as is known, according to part 1
of the Article 94 of the CPC of Ukraine, dur-
ing the evaluation of evidence (electronic doc-
uments, electronic presentations) must comply
with the following requirements: appropriate-
ness, admissibility, sufficiency and reliability
(Bandurka, 2013, p. 281).
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According to M.A. Pohoretskyi and M.Ye.
Shumylo, investigative (search) actionsand cov-
ert investigative (search) actions are the most
important for proving among methods of col-
lecting evidence (Bandurka, 2013, p. 277). For
example, nowadays procedurally, according to
articles 93, Section 20 of the CPC, "electronic
presentations" can be detected by officers of law
enforcement bodies during searches (Art. 234),
examination (Art. 237), as well as during tempo-
rary access to things and documents as an action
of criminal proceedings (Art. 159) (Criminal
Procedure Code of Ukraine, 2012). In addition,
"electronic presentations” can be obtained dur-
ing the conduct of covert investigative (search)
actions, provided for by Articles 260, 263, 269,
269, 270 and Art. 271 of the CPC of Ukraine.
In this case, they are drawn up as an appendix
to the protocol of the relevant investigative
(search) action (Criminal Procedure Code
of Ukraine, 2012).

Understandably, regardless of the branch
of law where the concept of "electronic evi-
dence" is applied, the "electronic evidence/
document” is inseparable from its information
medium.

According to the content of the website
of the Ukrainian Library Encyclopaedia, "elec-
tronic medium is a tangible medium, which is used
Jfor recording, storing and reproduction of infor-
mation processed by means of computer tech-
nics. Electronic media include hard drives, flash
memory, CD, DVD, Blue-ray, discs, diskettes,
tapes, etc.” (Barkova, Zemtseva, & Sanchenko,
2014). Understandably, tangible medium can
be referred to “tangible objects,” that is, related
to physical evidence (according to provisions
of the CPC of Ukraine), since the latter may
indeed contain information relevant to criminal
proceedings. For example, appropriate skills,
techniques and other cognitive tools, enabling
to properly fix and interpret the crime pattern,
are required to perceive any traces. In practice,
“electronic media” can be examined both as
parts of the physical world and as means of read-
ing, recording and reproduction of computer
hardware. In such case, it can be stated that
“electronic documents” are really a criminal
procedural category indeed closely connected
with electronic information media.

S. S. Chernyavskyi and Yu.Yu. Orlov advo-
cate the relationship between "electronic evi-
dence/document” and the information medium
in their research, substituting the term of "elec-
tronic documents” with the term "electronic
images," as a separate independent type of evi-
dence: "Electronic documents” as a source of evi-
dence in criminal proceedings, in our opinion,
are not traditional documents. Because of this,
and in order to avoid terminological confusion,
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the author proposes to mark them with a special
term electronic presentation” and to consider it
as an independent source of evidence in criminal
proceedings and a separate type of evidence”
(Orlov, & Cherniavskyi, 2017, p. 116-117).

It should be noted that among other
researchers of the legal nature of "electronic evi-
dence" M.I. Demura, D.I. Klepka and I.O. Kryt-
ska should be noted because in their studies
they reveal different scientific approaches to
the modern attitude to the concept of "elec-
tronic evidence". For example, the following
scientific perspectives on the nature of "elec-
tronic evidence" can be underlined: "7) the
possibility of referring this category of objects to
documents (denying the need to allocate them as
an independent procedural source, emphasizing
the priority of information fixed in the medium
Jfor proving); 2) the possibility of referring this
category of objects to physical evidence (com-
puter objects are one of the varieties of a separate
group of physical evidence, in connection with
a special field of use); the possibility of referring
this category of objects to both documents and to
physical evidence (digital evidence can be recog-
nized both as physical evidence and documents);
4) the need to separate digital sources of eviden-
tiary information as an independent procedural
source (digital information is determined by
unique characteristics different from other proce-
dural sources of evidence)” (Demura, Klepka, &
Krytska, 2020, p. 40).

4. Promising vectors for the development
of legislation on the use of electronic evidence

Therefore, in our opinion, it would be
appropriate to consider in the context of under-
standing the nature of "electronic evidence"
the provisions of the Draft Law of Ukraine
On Amendments to the Criminal Procedure
Code of Ukraine to Increase the Effectiveness
of the Fight against Cybercrime and the Use
of Electronic Evidence, according to the propos-
als of which, it is necessary to complete Chapter 4
"Evidence and Proving" of Section 4 "General
Provisions" with paragraph 4-1 "Electronic evi-
dence," according to which: "7. Electronic evi-
dence is information in electronic (digital) form
with intelligence that may be used as evidence
of fact or circumstances established during crimi-
nal proceedings." From now on, any information
in electronic (digital) form constitutes evidence.
"2. Electronic evidence may include: 1) electronic
documents (including text documents, graphic
images, plans, photos, video and sound recordings,
etc.); virtual assets; 3) web sites, web pages; text,
multimedia and voice messages; metadata; data-
bases; 7) other information in electronic (digital)
Jform" (Draft Law of Ukraine On Amendments
to the Criminal Procedure Code of Ukraine
to Increase the Effectiveness of the Fight
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against Cybercrime and the Use of Electronic
Evidence, 2020). Thus, the "electronic docu-
ment," according to the Law of Ukraine “On
electronic documents and electronic document
flow”, is an intangible presentation, which has
legal force, and now it is proposed to include
"electronic documents” in the list of evidence,
though we know, the provisions of the current
CPC of Ukraine, provide for only "electronic
documents”. Such change of legislative prior-
ities (from intelligence/information stored in
a tangible medium to information exclusively
in an electronic form) is a reflection of trends
of social relations development, including sci-
entific and technological progress. However,
the lawmaker does not answer the question
what exactly is the "electronic form of pres-
entation/fixation". All that we know today is
that the information is stored electronically
in tangible media. How does it occur, what
types of traces can be identified and what types
of means of fixing the mentioned traces should
be used in the course of the pre-trial investiga-
tion — the response we are not given.

The next part of the article empowers
the bodies of pre-trial investigation, the pros-
ecutor's office to use information as evidence
in criminal proceedings: "Copies of informa-
tion contained in information (automated) sys-
tems, telecommunication systems, information
and telecommunication systems, their integral
parts, made by the investigator, the prosecutor
with the involvement of a specialist, are found by
the court an electronic evidence"; and other par-
ticipants of the criminal procedure: "3. The par-
ties to the criminal proceedings, the victim, the rep-
resentative of the legal entity, in respect of which
the proceedings are conducted, are obliged to pro-
vide the court with an electronic proof in the origi-
nal or in electronic copy without any infringement
of itsintegrity and authenticity; 6. The copy of elec-
tronic evidence, made by the investigator, prose-
cutor with the involvement of a specialist, and is
Jound by the court the original of electronic evi-
dence" (Draft Law of Ukraine On Amendments
to the Criminal Procedure Code of Ukraine to
Increase the Effectiveness of the Fight against
Cybercrime and the Use of Electronic Evi-
dence, 2020). Moreover, the focus should be on
the innovation such as "original of electronic
evidence": "4. The original electronic evidence is
its presentation, which is as substantial as the pro-
cedural source of evidence”. Tt is quite difficult
to state the urgent need to introduce the term
"original electronic evidence" because, in our
opinion, this definition, which gives priority to
one or another information in a particular crimi-
nal proceeding, can only confuse its participants,
because, according to a technical logic method,
when it comes to the original, there is a ques-

tion of whether a copy is available and whether
the copy of "electronic evidence" constitutes evi-
dence equal to the original. In this case, the term
"unique electronic evidence" would be more
appropriate in our opinion. In turn, the term
"copy of electronic evidence,” used in the Draft
Law, should be mentioned “7. A party to a crim-
inal proceeding that submits a copy of electronic
evidence must indicate that he or she has the orig-
inal of electronic evidence. If a copy of electronic
evidence is submitted, the court may, upon request
of the party to the criminal proceedings or on its
own initiative, request the original of electronic
evidence to be submitted to the person concerned”
(Draft Law of Ukraine On Amendments to
the Criminal Procedure Code of Ukraine to
Increase the Effectiveness of the Fight against
Cybercrime and the Use of Electronic Evidence,
2020). Obviously, quite different attitudes con-
cerning definition of terms "original of electronic
evidence" and "copy of electronic evidence" are
provided for by law. As the original, according
to the proposals in para. 4 of article automati-
cally gives the "original of electronic evidence"
the status of the source of evidence, the "copy
of electronic evidence" is only a subjective
attitude of the party to criminal proceedings
directly to "electronic evidence" provided in
the course of criminal proceedings. The actual
difference between the original and the copy can
only be established during the course of expert
examinations. This is not mentioned in the Draft
Law. Thus, information relating to the commis-
sion of an offense in electronic form, which is
stored in the tangible medium again turns into
intangible information, dependent on the judi-
cial body's decision exclusively whether it con-
stitutes evidence or not, moreover the court
will have the right to appoint expert examina-
tions concerning the reasonable confirmation
of the originality of one or another "electronic
evidence". This, in our opinion, can serve as
a lever for manipulation during the establish-
ment of objective truth in the case.

Furthermore, in accordance with the pro-
visions of the paragraph, we see a well-estab-
lished idea about the relationship of "elec-
tronic evidence" with the medium: "5. The
parties to criminal proceedings submit electronic
evidence in the tangible medium" (Draft Law
of Ukraine On Amendments to the Crimi-
nal Procedure Code of Ukraine to Increase
the Effectiveness of the Fight against Cyber-
crime and the Use of Electronic Evidence,
2020). Therefore, the Draft Law being studied
enables to conclude that its authors advocate
the approach that "electronic evidence" is a sep-
arate type of sources of evidence.

At the present stage, "electronic pres-
entations” are differentiated by specialists in
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the field of library science and information
and communication technologies as separate
types of electronic resources or electronic doc-
uments (Karpiuk, 2014).

Evidence in electronic form, such as images
and videos, is fast becoming a recognized group
of forensic artifacts and is most commonly
found on social networking sites and platforms.
Large amounts of images, audio and video are
created, transmitted, stored and forged on
a daily basis, and they are posted on public
internet platforms, which are again poten-
tial sources of evidence in criminal proceed-
ings. However, with the proliferation of dig-
ital images and public tools enabling to edit
digital photos, the accuracy and authenticity
of the photo, for example, may become ques-
tionable. Therefore, it is important to authen-
ticate photographs and other images properly
before presenting them as potential evidence
(Kravchenko, & Makarchuk, 2019, p. 364).
Therefore, it would be more appropriate to use
the term "electronic presentations,” because
this definition of the phenomenon being stud-
ied fully reflects the truth of its use in practice.
Because with regard to electronic evidence, or
electronic documents, it is primarily a presenta-
tion of the objects of the material world, i.e.
electronic technology.

5. Conclusions

Therefore, not only a lack of unanimous inter-
pretation and understanding of the term “elec-
tronic evidence,” but also differences in the rep-

resentation of scientists and legislators on their
legal nature and affiliation should be noted. In
most cases, both scholars and law-makers agree on
the intrinsic relationship of electronic information/
intelligence with the medium (media) and there-
fore the unique source of evidence under investiga-
tion is accepted. Nevertheless, it can be argued that
electronic images should be an independent source
of evidence in criminal proceedings.

The term “electronic document,” enshrined
in the provisions of the CPC of Ukraine
derives from the provisions of the adopted Law
of Ukraine “On electronic documents and elec-
tronic document flow,” which in turn is related
to the term “information,” introduced by
the Law of Ukraine on Information, which has
caused a number of conflicts and contradictions,
due to a lack of full knowledge of “electronic
form of presentation” and “electronic docu-
ment.” These issues should be further regulated.

Unfortunately, the term “electronic pres-
entation” has not been legally established yet,
but scientists have already identified electronic
reflection as a source of evidence in electronic
form. In Part 3 of Art. 99 of the CPC of Ukraine
the legislator applies the term “electronic doc-
ument,” obviously referring to it. However, it
should be admitted that there is no full proce-
dure for the recognition, storage of “electronic
presentation,” its admission as evidence in
criminal proceedings and the understanding
of the procedural admissibility of copies of elec-
tronic images and original electronic images.
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BUJIU i1 OCOBJIMBOCTI EJIEKTPOHHUX JOKYMEHTIB
TA ENEKTPOHHUX BI/IOBPAJKEHD AR /IKEPEJI IOKA3IB

Anorais. Memoto cmammi € PO3KPUTTSI IPABOBOI MPUPOJIU JUKEPeEST TI0Ka30Boi iHdopMmaliii, a came
eJIeKTPOHHUX JIOKAa3iB, Ta iX MiCIlS B CHCTEMi JIOKa3iB.

Memoou docaidncenna obpani 3 ypaxysanuaM crerudiky 1iei, 3apganb, 00’'eKTa Ta mpeamera
nocrigkenns. Cepest HUX — iaJeKTUYHUI METOJL, AKWii /1aB 3MOTY PO3KPUTH OKPEMi aCHeKTH eJIEKTPO-
HHUX JOKYMEHTIB i BigoOpaskeHb sIK JpKepes A0Ka30Boi iHdopMaili y KpUMiHAJIBHOMY MPOBa/IKEHHI;
dhopmaIbHO-OpUANYHUE (IOPUANKO-TEXHIUHMIT) METOM, 10 OyB BUKOPUCTAHWN /I BUBYCHHSA HOPM
[paBa, JOCII/KEHHs 0COOJIMBOCTEN I0PUITIHOI TEXHIKI; TEDMEHEBTHYHUIT METO/I, 32 J0IIOMOTOIO SIKOTO
3'sICOBaHO MPaBOBUH 3MicT HOPM KprMiHAIBHOTO MpOTIeCyaqbHOTO KO/IEKCY YKPAiHU Ta 3aKOHOABYNX
IPONO3UILiH, BUSBIIEHI IeheKTH HOPMATUBHOTO PETYJIIOBAHHS.
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Pesyavmamu. 1lpoBesieHo anasli3 YNHHOTO 3aKOHOJABCTBA Ta 3aKOHOJIABYMX IIPOTIO3UILiH, CIIPSMO-
BAaHKX HA PO3IIMPEHHS JKepest T0Ka3oBoi iHdopmarii. [lixkpecieHo HeoOXiHICTD BUKOPUCTAHHS €JIEK-
TPOHHKX JOKYMEHTIB 1 BitoOpaskeHb K JKepes 10Ka30Boi iHopmarii. Beranosaeno, mo matepiaabauii
HOCi#T MOXKHA BiJIHECTH IO «MaTtepiaJbHUX 00'€KTiB», TOOTO TaKMX, M0 HAJEXKATh 0 PEYOBUX JOKa3iB,
OCKIJIBKM Ha OCTaHHIX MOXKYTh MICTUTHCS Bi[OMOCTI, SIKi MAIOTh 3HAUEHHS JJIsT KPUMiHATIBHOTO TPOBa-
mokenHst. Tak, Juist cupuilHATTS Gy/ib-SIKMX CJIIIB HEOOXi/[HE 3aCTOCYBAHHS BINOBIHUX YMiHb, HABUUOK,
TEXHIKM Ta IHITUX iHCTPYMEHTIB Mi3HAHHS i CIIPUIAHSTTS, 0 IAI0Th 3MOTY 3/[IiICHIOBATH HAJIEKHIM YNHOM
(ixcartito Ta iHTEpIIPETAILiIO CJIi/I0BOI KAPTUHY 3IMOYNHY. Y TPAKTUIHIHN iSTBHOCTI €JIEKTPOHHI HOCIT MOK-
Ha JIOCJIUKYBATU 1 SIK YaCTUHU MATEePiaJIbHOTO CBIiTY, 1 SIK 3ac00M 3UMTYBAHHS, 3allUCY U BIATBOPEHHS
KOMIT IOT€PHOI TEXHIKU. Y TaKOMY Pa3i MOKHA BU3HATH, 1110 eJIEKTPOHHI JOKYMEHTH SIK KPUMiHATbHA TIPO-
1iecyaibia KaTeropis Crpas/i TiCHO 110B’sI3aHi 3 eJIEKTPOHHUMHI HOCiSIMU iHopMaltil.

Bucnoskxu. Y ctaTTi IpOaHAJIi30BaHO TOHATTS <EJIEKTPOHHI /I0Ka3W», «eJIEKTPOHHI JOKyMEHTH»
Ta <«eJIeKTPOHHI BiOOPasKeHHsT», BCTAHOBJIEHO IXHIO IIPABOBY MPHMPOAY Ta MOAAJIBIN MIISIXH PO3BUTKY
THCTUTYTY €JeKTPOHHUX JIOKa3iB y KPUMIHAIBHOMY HpPOIeci. 3armpornoHoBaHo 36IMBIINTH MEpPeiK Mpo-
HeCyaJbHUX [ZKEPeJT 10Ka3iB IUISIXOM [OMOBHEHHS iX eJIEKTPOHHUMU BiZl0OPaKeHHSIMU.

Kmouogi cioBa: /kepesia I0Ka3iB, eJIEKTPOHHI OKa3H, eJeKTPOHHI JIOKYMEHTH, eJIEKTPOHHUI HOCIiT
inopmallii, eIeKTPOHHI BitoOPaKeHH s, T0CYI0BE POSCIIiLYBaHHSL.
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