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A CLOSER LOOK AT PRIVATE LAW METHODOLOGY
Abstract. The purpose of this article is to substantiate the influence of the methodology of private 

law on the processes of law-making and law enforcement. Pursuing the goal of presenting broad coverage 
of the issue, the authors tend towards a narrative style that favors simplicity over generality or rigor. 

Research methods. The also applied mixed methods in identifying frameworks of private law 
and their relative visibility striving to allay bias inherent in a single method. Thus, it is distinguished two 
main branches of the research methods being used in this article: general scientific and special methods 
of scientific knowledge. 

Results. The conclusion summarizes the article’s main arguments by suggesting the new definition 
of term “methodology” through two key meanings: 1) a system of methods and techniques used in 
a particular field of activity and 2) the doctrine of such a system as general theory of method, theory 
in action. To put it another way, this article starts where most of previous studies have given up: it has 
been concluded such main features of the method of regulation of private law relations, as legal equality 
of participants, free will of the parties, their initiative, property independence, use of dispositive norms. It 
is noted that the methodology is also based on a system of principles, which are also enshrined in Article 3 
of the Civil Code of Ukraine due to the implementation of the rules private international law in national 
law become, the rules formulated in the Principles, Definitions and Model Rules of Private European Law 
(DCFR), Principles of European Contract Law (PECL), Principles of European Law (PEL), Principles 
of European Insurance Law, Principles of Acquis, Principles of UNIDROIT. 

Conclusions. The results of our empirical analysis provide strong evidence that the interaction 
between theory and practice in methodology should be the basis of the study, because it is the methodology 
which solves the problems posed by practice and vice versa, the problems of practice lead to the creation 
of rational legal constructions.

Key words: methodology, practice, principles, methods, norms, private law.

1. Introduction
The current state of development of society 

and the state, achievements of domestic legal 
thought – despite the large number of scien-
tific papers on the problems of methodology – 
requires the search for new scientific approaches, 
principles and methods of scientific knowledge, 
deepening and specialization of the method-
ology of knowledge. Methodology as a field 
of scientific knowledge has an interdisciplinary 
nature; it has a special place in the system of sci-
ences. Being a general scientific phenomenon, 
structural methodology covers a range of com-
ponents, among which are a system of methods 

and doctrines about them, a certain worldview 
of the researcher and general theoretical prin-
ciples.

The goal of this article is to substantiate 
the influence of the methodology of private 
law on the processes of law-making and law 
enforcement. Pursuing the goal of presenting 
broad coverage of the issue, the authors tend 
towards a narrative style that favors simplicity 
over generality or rigor. The also applied mixed 
methods in identifying frameworks of private 
law and their relative visibility striving to allay 
bias inherent in a single method. Thus, it is dis-
tinguished two main branches of the research 
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methods being used in this article: general sci-
entific and special methods of scientific knowl-
edge.

2. Underlying origins of private law meth-
odology

The empirical evidence presented in this 
chapter proves that it is currently important to 
study the practical problems of private law, as 
well as the interpretation of the content of pos-
itive law. According to Andrew S. Gold et al., 
a thread that runs throughout New Private Law 
theory is an interest in the internal point of view 
that is combined with an interest in empirical 
research, functional analysis, or the practical 
effects of legal doctrine (Gold et al., 2019, р. 2-3). 
The European legal tradition prides the founda-
tions of its laws were laid down by the ancients 
(de Bérier, 2015). With respect to the research 
field, the authors turn their attention to exam-
ining the way judicial review principles – 
developed over centuries to control dominant 
state-based power – can be adapted to regulate 
the contractual relations between powerful pri-
vate organizations and ordinary citizens. This 
may have wide-ranging implications, including 
a growing irrelevance of judicial review proce-
dure and contract law doctrines exerting at least 
an anchoring effect on the way judicial review 
principles evolve (Liang, 2020, р. 427-428). 
However, it should be noted that methodology 
is of great importance for the processes of law-
making and law enforcement; it allows improv-
ing and making more effective practice. Legal 
practice in various forms of its manifestation 
is determined by some factors. Thus, the end 
result depends on one who acts (subject), on 
what it is focused (object), and how such a pro-
cess is carried out (used methods, techniques, 
means). 

There is the same dynamics during the con-
struction of private legal schemes (Verstein, 
2019, р. 557). Methodology has a multifaceted 
nature: it consists of philosophy, which in com-
bination with dialectics, epistemology and logic, 
performs in the cognitive process an important 
task of subjective understanding of objective 
development. Methodology is multilevel, which 
makes it possible to use a variety of tools to com-
prehensively characterize the object of knowl-
edge, from its analysis at the categorical level, 
using dialectical and metaphysical approaches 
and ending with the study of this object based 
on knowledge not only of law but also other sci-
ences. 

Some domestic scientists distinguish 
between general and branch methodology. 
General methodology is an in-depth approach 
to the study of all objects and phenomena 
of the world with using cognitive tools of phi-
losophy. At the highest, second level – in branch 

methodology – there is a choice of general 
methodological arsenal of appropriate starting 
points for the implementation of specific cogni-
tive tasks.

Foreign scholars note that methodology 
is a special branch of the theory of cognition, 
which is a logical justification of the historical 
path, means, methods of research in various 
fields. In the methodology of scientific knowl-
edge, a pride of place belongs to the methodol-
ogy of legal science. The methodology of private 
law quickly adapts to the regulation of modern 
relations and produces such mechanisms, which 
are characterized by a high degree of flexibility 
and they effectively meet the challenges of mod-
ern society. The current regulation does not add 
a comprehensive set of rules but contains vari-
ous gaps in their substantive scope that make it 
necessary to rely on other sources of private law 
(Rühl & von Hein, 2015, p.703). 

Although there are many issues for discus-
sion, one key issue emerges: a new public-pri-
vate law paradigm is developing with respect 
to the state’s role in private contracts. The 
paradigm melds private law concepts, e.g., mala 
fides, good faith, and relevant handling with 
the general human rights principles of dignity 
and vulnerability (Barnes, 2020, p. 91). Com-
mon law represents an ongoing negotiation 
between past precedents and present-day prin-
ciples and policies, if the basis of the common 
law and judicial review is the courts` duty to 
protect the individual from the effects of dom-
inant power; thus, we must look to where that 
dominant power will increasingly reside (Liang, 
2020, р. 427-428). 

In turn, we should agree with R. Maidanyk, 
who believes that "the methodology of private 
law reflects the specifics of subjective civil rights 
and interests, their relations with public rights 
and interests, which determines the application 
or the presence of unknown public law methods, 
principles and legal constructions» (Maidanyk, 
2019, p. 58). The concept of "methodology" 
has two main meanings: a system of methods 
and techniques used in a particular activity, 
and the doctrine of such a system, i.e., the gen-
eral theory of the method, the theory in action. 
O. Yuldashev proposes to consider the method-
ology of private law as "a component of the sys-
tem of methodology of state and law. This system 
should be three-level and cover: 1) the method-
ology of private law philosophy; 2) methodol-
ogy of private law theory; 3) the methodology 
of private law, which must have methodological 
and methodi levels (Yuldashev, 2004, p. 63).

3. Contextualization of private law princi-
ples

Considering the issue of private law meth-
odology, it is necessary to pay attention to 
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the method of private law, i.e., the way it affects 
public relations. However, these concepts can be 
identified in no way. Method (in Greek «metho-
dos») means the way an entity operates in any 
form. Method is a subsystem of law methodol-
ogy. The method combines methods of studying 
law. Methods are characterized by the following 
features: the presence of a set of methods, tools, 
techniques by which the subject of science is 
studied; it is carried out by a certain sequence 
of actions, using in the process of cognition, 
a specific object, the appropriate tools; this 
sequence is aimed at achieving the goal set by 
the researcher; these goals can vary: from gain-
ing new knowledge to generalization, evalu-
ation, systematization of existing knowledge; 
goals are classified into theoretical (cognitive) 
and practical.

Classifying the methods of legal science, 
P. M. Rabinovych distinguishes: general sci-
entific methods, i.e., those used in all or most 
sciences (methods of structural, functional, 
convergence from abstract to specific; formally 
logical procedures – analysis, synthesis, etc.); 
group methods, i.e., those that are used only in 
a particular group of sciences. Special methods, 
i.e., adopted for the study of the subject of a sin-
gle science: for example, in jurisprudence – clar-
ification (interpretation) of legal norms, spe-
cial methods of generalization of legal practice 
(Rabinovych, 2001, p. 618).

In private law, the method is dispositive, 
permissive, i.e., it allows participants in the rela-
tions to act freely within the statutory rela-
tions. However, according to V. V. Vasiliev "the 
presence in the rule of law of norms of conduct, 
at least variable, is not a manifestation of dis-
positiveness due to the lack of possibility of its 
concretization or the formation of an alternative 
model. Similarly, the possibility of refusing to 
exercise subjective civil right is not a manifes-
tation of dispositiveness (Vasiliev, 2018, p. 13).

The specificity of the method of private 
law is that the state takes a minimal part in it, 
and therefore the subjects receive certain rights 
as a result of their purposeful actions, initia-
tive, property independence, use of dispositive 
norms. It is worth agreeing with the position 
of O. D. Krupchan, who believes that “the 
objective basis of any scientifically verified legal 
methodology and the starting point of legal 
activity based on its principles is a certain sys-
tem of principles. After all, the principles of law 
most emphatically reveal the goals of legal reg-
ulation, the desire for practical implementation 
of which leads to the design and implementation 
of various legal means (Krupchan, 2016, p. 13). 
The same considerations are shared by some for-
eign researchers of private law, who emphasize 
the crucial importance of studying the princi-

ples of law in the methodological context (Bar, 
Clive, & Schulte-Nölke, 2009, p. 542).

Such principles are enshrined in 
Art. 3 of the Civil Code of Ukraine: 1) inadmis-
sibility of arbitrary interference in the sphere 
of personal life; 2) inadmissibility of deprivation 
of property rights, except in cases established 
by the Constitution of Ukraine and the law; 
3) freedom of contract; 4) freedom of entrepre-
neurial activity, which is not prohibited by law; 
5) judicial protection of civil rights and inter-
ests; 6) justice, good faith and reasonableness. 
The above general principles of civil law regu-
lation apply to the entire private law. T. V. Bod-
nar notes that “the principles of civil law have 
a practical orientation, which is manifested in 
the fact that they are: norms of direct action; 
are taken into account when developing new or 
replacing old regulations; they should be guided 
in case of need to apply the analogy of law; they 
must be taken into account when interpreting 
the rule of law or the content of the contract; 
serve as an aid to overcoming contradictions 
between legal norms (Bodnar, 2007, p. 110).

The principles of law determine the gen-
eral direction, high quality, and the effective-
ness of law-making and practical activity in 
any civilized society. A. S. Dovgert identifies 
"norms-principles of natural private law, which 
belong to the uniform norms of law. These 
include bona fides (good faith, justice, reason-
ableness), the human right to honor and dignity, 
property rights, principles of freedom of con-
tract, compensation for damage, etc. (Dovgert, 
2012, p. 249).

Given the implementation of private interna-
tional law in national law, the principles formu-
lated in the "Principles, Definitions and Model 
Rules of European Private Law" - the scientific 
"Draft General Reference Scheme" – Princi-
ples, Definitions and Model Rules of European 
Private Law - Draft Common Frame of Refer-
ence (Principles, Definitions and Model Rules 
of European Private Law, 2009). The Model 
Rules consist of 10 books, each article of which 
is accompanied by a commentary explaining 
the content of its provisions, as well as notes 
that contain an overview of the legal regulation 
of certain issues under EU law, national law 
of EU member states and international unified 
documents. Worth noting are the documents 
that preceded them: Principles of European 
Contract Law (PECL), Principles of European 
Law (PEL), Principles of European Insurance 
Law, Principles of Acquis, Principles of UNI-
DROIT. An analysis of the case law of the Court 
of Justice shows that in cases of competition or 
conflict between a rule of EU law and a princi-
ple of law, the latter will be preferred. As a body 
of law, it is not restricted to specific rules that 
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are only relevant for certain legal relation-
ships (such as rules on the law applicable to 
contracts, torts or divorce). It rather contains 
a general part consisting of legal principles that 
effect the determination of the law applicable to 
various legal relationships (Rühl & von Hein, 
2015, p. 703). 

4. Conclusions
The interaction between theory and practice 

in methodology should be the basis of the study. 
Methodology solves the problems posed by 
practice and vice versa, the problems of prac-
tice lead to the construction of rational legal 
constructions. Thus, we can easily summa-
rize the article’s main arguments by suggest-
ing the new definition of term “methodol-
ogy” through two key meanings: 1) a system 
of methods and techniques used in a particu-
lar field of activity and 2) the doctrine of such 

a system as general theory of method, theory in 
action. Methodology is also based on a system 
of principles, which are enshrined, including 
in Article 3 of the Civil Code of Ukraine, and, 
in connection with the implementation of pri-
vate international law in national law, become 
the rules formulated in the Principles, Defi-
nitions and Model Rules Private European 
Law, Principles of European Contract Law 
(PECL), Principles of European Law (PEL), 
Principles of European Insurance Law, Princi-
ples of Acquis, Principles of UNIDROIT. The 
results of our empirical analysis provide strong 
evidence that the interaction between theory 
and practice in methodology should be the basis 
of the study, because it is methodology which 
solves the problems posed by practice and vice 
versa, the problems of practice lead to the cre-
ation of rational legal constructions.
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ДО ПИТАННЯ МЕТОДОЛОГІЇ ПРИВАТНОГО ПРАВА

Анотація. Метою статті є обґрунтування впливу методології приватного права на процеси 
законотворчості та правозастосування.

Методи дослідження. Роботу виконано на підставі загальнонаукових і спеціальних методів нау-
кового пізнання.

Результати. Проаналізовано взаємозв’язок теорії та практики в методології приватного права. 
Зокрема, визначено, що поняття «методологія» має два основні значення: по-перше, система спосо-
бів і прийомів, які застосовуються в певній сфері діяльності, а по-друге, учення про таку систему, 
загальна теорія методу, теорія в дії. Автори виділяють основні ознаки методу регулювання приват-
ноправових відносин: юридичну рівність учасників, вільне волевиявлення сторін, їх ініціативність, 
майнову самостійність, використання диспозитивних норм. У зв’язку із цим для приватного права 
традиційно характерний диспозитивний метод, який дає змогу учасникам відносин вільно діяти 
в межах урегульованих законом правовідносин. Зазначається, що основою методології є також сис-
тема принципів, які закріплені, зокрема, у статті 3 Цивільного кодексу України та у зв’язку з імпле-
ментацією норм міжнародного приватного права в національне законодавство набувають значення 
правил. Ці принципи сформульовані у Принципах, дефініціях і модельних правилах європейського 
приватного права (DCFR), Принципах європейського договірного права (PECL), Принципах євро-
пейського права (PEL), Принципах європейського страхового права, Принципах acquis, Принципах 
УНІДРУА. У правозастосовній практиці спостерігається зростання інтересу до використання цих 
принципів.

Висновки. Встановлено, що зв’язок теорії та практики в методології має бути основою дослі-
дження. Методологія вирішує проблеми, які поставлені практикою, і навпаки, проблеми практики 
приводять до побудови раціональних правових конструкцій.

Ключові слова: методологія, практика, принципи, методи, норми, приватне право.
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