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A CLOSER LOOK AT PRIVATE LAW METHODOLOGY

Abstract. The purpose of this article is to substantiate the influence of the methodology of private
law on the processes of law-making and law enforcement. Pursuing the goal of presenting broad coverage
of the issue, the authors tend towards a narrative style that favors simplicity over generality or rigor.

Research methods. The also applied mixed methods in identifying frameworks of private law
and their relative visibility striving to allay bias inherent in a single method. Thus, it is distinguished two
main branches of the research methods being used in this article: general scientific and special methods
of scientific knowledge.

Results. The conclusion summarizes the article’s main arguments by suggesting the new definition
of term “methodology” through two key meanings: 1) a system of methods and techniques used in
a particular field of activity and 2) the doctrine of such a system as general theory of method, theory
in action. To put it another way, this article starts where most of previous studies have given up: it has
been concluded such main features of the method of regulation of private law relations, as legal equality
of participants, free will of the parties, their initiative, property independence, use of dispositive norms. It
is noted that the methodology is also based on a system of principles, which are also enshrined in Article 3
of the Civil Code of Ukraine due to the implementation of the rules private international law in national
law become, the rules formulated in the Principles, Definitions and Model Rules of Private European Law
(DCFR), Principles of European Contract Law (PECL), Principles of European Law (PEL), Principles
of European Insurance Law, Principles of Acquis, Principles of UNIDROIT.

Conclusions. The results of our empirical analysis provide strong evidence that the interaction
between theory and practice in methodology should be the basis of the study, because it is the methodology
which solves the problems posed by practice and vice versa, the problems of practice lead to the creation
of rational legal constructions.
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1. Introduction

The current state of development of society
and the state, achievements of domestic legal
thought — despite the large number of scien-
tific papers on the problems of methodology —
requires the search for new scientific approaches,
principles and methods of scientific knowledge,
deepening and specialization of the method-
ology of knowledge. Methodology as a field
of scientific knowledge has an interdisciplinary
nature; it has a special place in the system of sci-
ences. Being a general scientific phenomenon,
structural methodology covers a range of com-
ponents, among which are a system of methods
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and doctrines about them, a certain worldview
of the researcher and general theoretical prin-
ciples.

The goal of this article is to substantiate
the influence of the methodology of private
law on the processes of law-making and law
enforcement. Pursuing the goal of presenting
broad coverage of the issue, the authors tend
towards a narrative style that favors simplicity
over generality or rigor. The also applied mixed
methods in identifying frameworks of private
law and their relative visibility striving to allay
bias inherent in a single method. Thus, it is dis-
tinguished two main branches of the research
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methods being used in this article: general sci-
entific and special methods of scientific knowl-
edge.

2. Underlying origins of private law meth-
odology

The empirical evidence presented in this
chapter proves that it is currently important to
study the practical problems of private law, as
well as the interpretation of the content of pos-
itive law. According to Andrew S. Gold et al.,
a thread that runs throughout New Private Law
theory is an interest in the internal point of view
that is combined with an interest in empirical
research, functional analysis, or the practical
effects of legal doctrine (Gold et al., 2019, p. 2-3).
The European legal tradition prides the founda-
tions of its laws were laid down by the ancients
(de Bérier, 2015). With respect to the research
field, the authors turn their attention to exam-
ining the way judicial review principles —
developed over centuries to control dominant
state-based power — can be adapted to regulate
the contractual relations between powerful pri-
vate organizations and ordinary citizens. This
may have wide-ranging implications, including
a growing irrelevance of judicial review proce-
dure and contract law doctrines exerting at least
an anchoring effect on the way judicial review
principles evolve (Liang, 2020, p. 427-428).
However, it should be noted that methodology
is of great importance for the processes of law-
making and law enforcement; it allows improv-
ing and making more effective practice. Legal
practice in various forms of its manifestation
is determined by some factors. Thus, the end
result depends on one who acts (subject), on
what it is focused (object), and how such a pro-
cess is carried out (used methods, techniques,
means).

There is the same dynamics during the con-
struction of private legal schemes (Verstein,
2019, p. 557). Methodology has a multifaceted
nature: it consists of philosophy, which in com-
bination with dialectics, epistemology and logic,
performs in the cognitive process an important
task of subjective understanding of objective
development. Methodology is multilevel, which
makes it possible to use a variety of tools to com-
prehensively characterize the object of knowl-
edge, from its analysis at the categorical level,
using dialectical and metaphysical approaches
and ending with the study of this object based
on knowledge not only of law but also other sci-
ences.

Some domestic scientists  distinguish
between general and branch methodology.
General methodology is an in-depth approach
to the study of all objects and phenomena
of the world with using cognitive tools of phi-
losophy. At the highest, second level — in branch
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methodology — there is a choice of general
methodological arsenal of appropriate starting
points for the implementation of specific cogni-
tive tasks.

Foreign scholars note that methodology
is a special branch of the theory of cognition,
which is a logical justification of the historical
path, means, methods of research in various
fields. In the methodology of scientific knowl-
edge, a pride of place belongs to the methodol-
ogy of legal science. The methodology of private
law quickly adapts to the regulation of modern
relations and produces such mechanisms, which
are characterized by a high degree of flexibility
and they effectively meet the challenges of mod-
ern society. The current regulation does not add
a comprehensive set of rules but contains vari-
ous gaps in their substantive scope that make it
necessary to rely on other sources of private law
(Riihl & von Hein, 2015, p.703).

Although there are many issues for discus-
sion, one key issue emerges: a new public-pri-
vate law paradigm is developing with respect
to the state’s role in private contracts. The
paradigm melds private law concepts, e.g., mala
fides, good faith, and relevant handling with
the general human rights principles of dignity
and vulnerability (Barnes, 2020, p. 91). Com-
mon law represents an ongoing negotiation
between past precedents and present-day prin-
ciples and policies, if the basis of the common
law and judicial review is the courts’ duty to
protect the individual from the effects of dom-
inant power; thus, we must look to where that
dominant power will increasingly reside (Liang,
2020, p. 427-428).

In turn, we should agree with R. Maidanyk,
who believes that "the methodology of private
law reflects the specifics of subjective civil rights
and interests, their relations with public rights
and interests, which determines the application
or the presence of unknown public law methods,
principles and legal constructions» (Maidanyk,
2019, p. 58). The concept of "methodology"
has two main meanings: a system of methods
and techniques used in a particular activity,
and the doctrine of such a system, i.e., the gen-
eral theory of the method, the theory in action.
O. Yuldashev proposes to consider the method-
ology of private law as "a component of the sys-
tem of methodology of state and law. This system
should be three-level and cover: 1) the method-
ology of private law philosophy; 2) methodol-
ogy of private law theory; 3) the methodology
of private law, which must have methodological
and methodi levels (Yuldashev, 2004, p. 63).

3. Contextualization of private law princi-
ples

Considering the issue of private law meth-
odology, it is necessary to pay attention to



10,2021
CIVIL LAW AND PROCESS

the method of private law, i.e., the way it affects
public relations. However, these concepts can be
identified in no way. Method (in Greek «metho-
dos») means the way an entity operates in any
form. Method is a subsystem of law methodol-
ogy. The method combines methods of studying
law. Methods are characterized by the following
features: the presence of a set of methods, tools,
techniques by which the subject of science is
studied; it is carried out by a certain sequence
of actions, using in the process of cognition,
a specific object, the appropriate tools; this
sequence is aimed at achieving the goal set by
the researcher; these goals can vary: from gain-
ing new knowledge to generalization, evalu-
ation, systematization of existing knowledge;
goals are classified into theoretical (cognitive)
and practical.

Classifying the methods of legal science,
P. M. Rabinovych distinguishes: general sci-
entific methods, i.e., those used in all or most
sciences (methods of structural, functional,
convergence from abstract to specific; formally
logical procedures — analysis, synthesis, etc.);
group methods, i.e., those that are used only in
a particular group of sciences. Special methods,
i.e., adopted for the study of the subject of a sin-
gle science: for example, in jurisprudence — clar-
ification (interpretation) of legal norms, spe-
cial methods of generalization of legal practice
(Rabinovych, 2001, p. 618).

In private law, the method is dispositive,
permissive, i.e., it allows participants in the rela-
tions to act freely within the statutory rela-
tions. However, according to V. V. Vasiliev "the
presence in the rule of law of norms of conduct,
at least variable, is not a manifestation of dis-
positiveness due to the lack of possibility of its
concretization or the formation of an alternative
model. Similarly, the possibility of refusing to
exercise subjective civil right is not a manifes-
tation of dispositiveness (Vasiliev, 2018, p. 13).

The specificity of the method of private
law is that the state takes a minimal part in it,
and therefore the subjects receive certain rights
as a result of their purposeful actions, initia-
tive, property independence, use of dispositive
norms. It is worth agreeing with the position
of O. D. Krupchan, who believes that “the
objective basis of any scientifically verified legal
methodology and the starting point of legal
activity based on its principles is a certain sys-
tem of principles. After all, the principles of law
most emphatically reveal the goals of legal reg-
ulation, the desire for practical implementation
of which leads to the design and implementation
of various legal means (Krupchan, 2016, p. 13).
The same considerations are shared by some for-
eign researchers of private law, who emphasize
the crucial importance of studying the princi-

ples of law in the methodological context (Bar,
Clive, & Schulte-Nolke, 2009, p. 542).

Such  principles are enshrined in
Art. 3 of the Civil Code of Ukraine: 1) inadmis-
sibility of arbitrary interference in the sphere
of personal life; 2) inadmissibility of deprivation
of property rights, except in cases established
by the Constitution of Ukraine and the law;
3) freedom of contract; 4) freedom of entrepre-
neurial activity, which is not prohibited by law;
5) judicial protection of civil rights and inter-
ests; 6) justice, good faith and reasonableness.
The above general principles of civil law regu-
lation apply to the entire private law. T. V. Bod-
nar notes that “the principles of civil law have
a practical orientation, which is manifested in
the fact that they are: norms of direct action;
are taken into account when developing new or
replacing old regulations; they should be guided
in case of need to apply the analogy of law; they
must be taken into account when interpreting
the rule of law or the content of the contract;
serve as an aid to overcoming contradictions
between legal norms (Bodnar, 2007, p. 110).

The principles of law determine the gen-
eral direction, high quality, and the effective-
ness of law-making and practical activity in
any civilized society. A. S. Dovgert identifies
"norms-principles of natural private law, which
belong to the uniform norms of law. These
include bona fides (good faith, justice, reason-
ableness), the human right to honor and dignity,
property rights, principles of freedom of con-
tract, compensation for damage, etc. (Dovgert,
2012, p. 249).

Giventheimplementation of private interna-
tional law in national law, the principles formu-
lated in the "Principles, Definitions and Model
Rules of European Private Law" - the scientific
"Draft General Reference Scheme" — Princi-
ples, Definitions and Model Rules of European
Private Law - Draft Common Frame of Refer-
ence (Principles, Definitions and Model Rules
of European Private Law, 2009). The Model
Rules consist of 10 books, each article of which
is accompanied by a commentary explaining
the content of its provisions, as well as notes
that contain an overview of the legal regulation
of certain issues under EU law, national law
of EU member states and international unified
documents. Worth noting are the documents
that preceded them: Principles of European
Contract Law (PECL), Principles of European
Law (PEL), Principles of European Insurance
Law, Principles of Acquis, Principles of UNI-
DROIT. An analysis of the case law of the Court
of Justice shows that in cases of competition or
conflict between a rule of EU law and a princi-
ple of law, the latter will be preferred. As a body
of law, it is not restricted to specific rules that
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are only relevant for certain legal relation-
ships (such as rules on the law applicable to
contracts, torts or divorce). It rather contains
a general part consisting of legal principles that
effect the determination of the law applicable to
various legal relationships (Riithl & von Hein,
2015, p. 703).

4. Conclusions

The interaction between theory and practice
in methodology should be the basis of the study.
Methodology solves the problems posed by
practice and vice versa, the problems of prac-
tice lead to the construction of rational legal
constructions. Thus, we can easily summa-
rize the article’s main arguments by suggest-
ing the new definition of term “methodol-
ogy” through two key meanings: 1) a system
of methods and techniques used in a particu-
lar field of activity and 2) the doctrine of such

a system as general theory of method, theory in
action. Methodology is also based on a system
of principles, which are enshrined, including
in Article 3 of the Civil Code of Ukraine, and,
in connection with the implementation of pri-
vate international law in national law, become
the rules formulated in the Principles, Defi-
nitions and Model Rules Private European
Law, Principles of European Contract Law
(PECL), Principles of European Law (PEL),
Principles of European Insurance Law, Princi-
ples of Acquis, Principles of UNIDROIT. The
results of our empirical analysis provide strong
evidence that the interaction between theory
and practice in methodology should be the basis
of the study, because it is methodology which
solves the problems posed by practice and vice
versa, the problems of practice lead to the cre-
ation of rational legal constructions.
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JI0 IUTAHHSA METO/10JIOTTi IPUBATHOTO ITIPABA

AHotauis. Memoto ctaTTi € OOIPYHTYBaHHSI BILUIUBY METOOJIOTIi HPUBATHOTO IPaBa Ha TPOIECH
3aKOHOTBOPYOCTI Ta IIPABO3ACTOCYBAHHSI.

Metoau pocaimkenns. PoboTy BUKOHAHO Ha TiCTaBi 3aralbHOHAYKOBHX i CHEIiaIbHIX METO/IIB Hay-
KOBOTO ITi3HAHHS.

Pe3ynvmamu. [IpoananizoBaHo B3a€MO3B’I30K TeOPii Ta MPAKTUKN B METO/[OJIOTi] IPUBATHOTO TTPaBa.
30KpeMa, BUBHAYCHO, 110 TOHATTS «METOI0JIOTISI> MA€E /IBa OCHOBHI 3HAUECHHS: TI0-TIE€pIIIe, CUCTEMa CIIOCO-
6iB 1 mpUOMiB, SIKi 3aCTOCOBYIOTHCSI B TIEBHIiT cepi MisIbHOCTI, a MO-ApyTe, YYEHHS PO TaKy CHCTEMY,
3arajJibHa Teopisl METOY, Teopis B [Iil. ABTOPH BU/ILTAIOTH OCHOBHI O3HAKN METO/TY PeTyJIIOBaHHS TIPUBAT-
HOIIPABOBUX BiJTHOCHH: IOPU/INYHY PiBHICTb YUACHUKIB, BiIbHE BOJIEBUABICHHS CTOPIH, IX IHIIIATUBHICTS,
MaifHOBY CAMOCTilHiCTh, BAKOPUCTAHHSI AUCTIO3UTUBHIX HOPM. ¥ 3B'SI3KY i3 IIUM JIJIsST IPUBATHOTO TIPaBa
TPA/INITIITHO XapaKTepHUN AMCHO3NTUBHUI METOJ, SKUIl Ta€ 3MOTY yYaCHUKAM BiJIHOCWH BIIbHO SATH
B MeKax yperyJIbOBaHNX 3aKOHOM MTPABOBIIHOCHH. 3a3HAYAETDLCS, 1[0 OCHOBOIO METOI0JIOTT € TAKOK ChC-
TeMa IPUHIINTIB, SIKi 3aKpirieHi, 30kpema, y ctatti 3 [luBinbHOTO KOZtEKCY YKpainu Ta y 3B’I3KYy 3 iMILiIe-
MEHTAI€I0 HOPM MIKHAPOHOTO PUBATHOTO NIPaBa B HAIIOHAIbHE 3aKOHOAABCTBO HAOyBalOTh 3HAYEHHSI
npasuJr. i npuanumm copmysbosani y [puniunax, rediniiisx i MogebHUX NIPaBUIaX €BPOIEHCHKOTO
npusatroro 1pasa (DCFR), [Ipunmumnax esponeiicbkoro porosiproro npasa (PECL), [Ipunnumnax espo-
neiicskoro npasa (PEL), [Ipunnunax eBponeiicbkoro crpaxoBoro 1pasa, [Ipunnunax acquis, Ipunnnmnax
YHIJIPYA. ¥V npaBo3acToCOBHiil IIPAKTHILI CHOCTEPIra€ThCA 3POCTAHHS IHTEPECY 10 BAKOPUCTAHHS 1IUX
TIPUHIIATIIB.

Bucnogxu. Beranoiero, 110 3B’130K Teopil Ta PAKTUKH B METOOJIOTII Mae GYTH OCHOBOIO JTOCJi-
JuKeHHst. MeTozosorist Bupiinye mpo6ieMu, siKi oCcTaBJeH] IPAKTUKOW, | HABIAKH, IPOOJIEME IPAKTUKH
HPUBOJISTD /10 OOYI0BU PAI[iOHATBHIX IPABOBUX KOHCTPYKITI.
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