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THE ROLE OF INTERNATIONAL LABOUR
ORGANIZATION CONVENTIONS IN THE SYSTEM
OF SOURCES OF LABOUR LAW OF UKRAINE

Abstract. Purpose. The aim of the article is to study the meaning and role of International Labour
Organization Conventions in the system of sources of labour law in Ukraine.

Results. In the article, the author comprehensively studies the main International Labour Organization
regulations and describes their individual provisions. The basic principles of labour law enshrined in
the Declaration of the International Labour Organization are analysed as the basis of Ukraine’s labour
relations in the State. Acts of the International Labour Organization that contain provisions regulating
important sectors of labour relations and require ratification by Ukrainian legislation are defined. The
importance of implementing the provisions of selected International Labour Organization Conventions
and Recommendations into domestic labour legislation is underlined. The author argues that, despite
the advisory and non-binding nature of the Recommendations of the International Labour Organization,
they contained important provisions and clarifications to the Conventions of the International Labour
Organization and can also be an effective tool in adjudicating labour disputes or conflicts. It is noted that
the acts of the International Labour Organization are of importance in the system of sources of labour law
in Ukraine, thereby require its full harmonization with their provisions.

Conclusions. The author makes a conclusion that, in the context of European integration, modern
and effective labour legislation is required in Ukraine. Accordingly, in order to accomplish this task, our State
must actively introduce international experience, on the basis of law-making of the International Labour
Organization. Theacts of the International Labour Organization can be considered a full-fledged source of labour
law in Ukraine, their provisions should be binding and have a positive impact on the protection of labour rights.
An analysis of the Conventions and Recommendations of the International Labour Organization enables to
state that their provisions are aimed at protecting the labour rights of employees, are incumbent not only
on the State but also on employers. The use of international labour standards requires a well-thought-out
and stable labour-law policy and the fulfilment of all the international obligations entered into.

Key words: sources of law, labour law, labour legislation, International Labour Organization,
International Labour Organization conventions, international standards.

1. Introduction

International labour standards are impor-
tant for regulating labour relations and are
developed on the basis of the study and compi-
lation of the practical experience of many coun-
tries in this field. Moreover, a market economy
in Ukraine and Ukraine’s further accession to
international institutions require the develop-
ment of new approaches to the legal regulatory
mechanism for labour relations and the broad-
ening of its sources.

The legal basis for the establishment
of sources of labour law is provided for by
the Constitution, which defines the legal
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regime for legal regulations adopted by the var-
ious State authorities, as well as the principles
of the legal regulatory mechanism for labour
relations. International legal instruments play
a leading role in the system of sources of labour
law in Ukraine.

The significance of the ratified international
legal regulations is the fact that, even though
they are generally binding and take precedence
over instruments of Ukrainian labour legisla-
tion, further incorporation of this type of source
into domestic labour legislation is an impor-
tant condition for Ukraine’s integration into
the international community. Moreover, not
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only the process of ratifying international leg-
islation and bringing domestic legislation into
line with international standards, but also its
practical implementation in modern labour
relations, is of great importance.

Furthermore, the central role of the Conven-
tions of the International Labour Organization
as a world organization established to regulate
international cooperation in the field of labour
with a view to promoting peace and social
protection for workers should be underlined.
Therefore, the place and role of International
Labour Organization Conventions in the sys-
tem of sources of labour law in Ukraine require
specifying.

The aim of the article is to study the mean-
ing and role of International Labour Organ-
ization Conventions in the system of sources
of labour law in Ukraine.

The issues of the legal regulatory mecha-
nism for labour relations in international law are
studied by leading domestic and foreign schol-
ars: N.B. Bolovina, S.V. Venedictov, S.V. Vysh-
novetska, L.V. Vakariuk, O.0. Vostretsova,
L.P.  Harashchenko, N.D. Hetmantseva,
0O.S. Herasimova, W. Jencks, S.O. Ivanov,
M.I. Inshin, J.-C. Javillier, V.V. Zhernakov,
1.Ya. Kiselev, V. Leri, K.Yu. Melnyk, Zh. Potob-
ski, S.M. Prylypko, L. Svepston, K.L. Toma-
shevskyi, H.I. Chanysheva, D.V. Cherniaieva,
Yu.V. Chyzhmar, M. Shumylo, V.M. Shcherbyna,
O.M. Yaroshenko, et al.

2. International labour agreements

The international regulatory framework
for employment regulates, through interna-
tional agreements between States, issues relat-
ing to the use of labour, the improvement of its
conditions, labour protection and the protec-
tion of the individual and collective interests
of employees. Formally, such regulatory frame-
work is the labour norms (standards) embodied
in instruments adopted by the United Nations,
ILO, regional groupings of States in Europe,
America, Africa and the Middle East, as well as
in bilateral treaties between States (Chornous,
2012, p. 250).

The International Labour Organization was
the only attempt to grant universal rights to
workers. The development of the labour move-
ment in certain countries of the world coin-
cided with other objective processes, which sig-
nificantly influenced international labour law,
the growth of the division of labour in the inter-
national arena, increase in economic interde-
pendence of States and development of global
economic relations.

The main objectives of the 11O are to pro-
mote economic and social progress, achieve
peace and social justice, improve working
and living conditions, and protect human

rights. These objectives are pursued primarily
through law-making by the ILO, as well as all
its organizational and practical work, research
and publication activities.

With regard to the sources of international
labour law, the focus should be on the Inter-
national Labour Organization Conventions.
According to the Constitution, the ILO is
a specific international governmental organi-
zation aimed at regulating labour relations in
the countries, parties to its Convention in accor-
dance with the principles of equality and jus-
tice. It is this organization that has adopted
most of the special international labour stan-
dards. ILO Conventions regulate a wide range
of issues that are almost nowhere covered at this
level and often exceed the content of Ukraine’s
national legislation (Constitution of the Inter-
national Labour Organization, 1919).

The basic ILO instruments are sources
of universally accepted international standards
and norms of labour law. Universal instruments
include the ILO Declaration on Fundamental
Principles and Rights at Work (1998) (Decla-
ration of the International Labour Organization
on Fundamental Principles and Rights at Work,
1998).

According to I.Ya. Kiselev, the content
of these standards is a concentrated expression
of the experience of many countries, the produce
of a careful selection of valuable and universally
relevant norms and provisions of national sys-
tems of labour law, their transformation into
international provisions (Kiselev, 1997, p. 468).

ILO Conventions and Recommendations
constitute the International Labour Code (over
180 Conventions and over 190 Recommenda-
tions). The main ILO Conventions are: Night
Work (Women) Convention (No. 4, 1919),
Night Work of Yang Persons (Industry) Con-
vention (No. 6, 1919), Workmen’s Compensa-
tion (Accidents) Convention (No. 17, 1925),
etc.

Recent Recommendations adopted by
the ILO include HIV and AIDS Recommen-
dation, 2010 (No. 200) on, Domestic Work-
ers Recommendation, 2011 (No. 201), Social
Protection Floors Recommendation, 2012
(No. 202), Forced Labour (Supplementary
Measures) Recommendation, 2014 (No. 203).
However, the TLO has not been able to adopt
relevant Conventions on all of these issues
(Bilous, 2017, p. 156).

The ILO Declaration on Fundamental Prin-
ciples and Rights at Work (1998) lists the prior-
ity areas of the ILO standard-setting in this field
and the fundamental principles to be followed
by Member States, regardless of whether or
not they have ratified an ILO Convention, but
only by virtue of their accession to the Consti-
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tution of the Organization and the ILO Decla-
ration of Philadelphia (1944), which is annexed
thereto. The principles of international labour
law are: a) freedom of association and recog-
nition of the right to collective bargaining,
b) elimination of all forms of forced or compul-
sory labour, ¢) effective abolition of child labour
and d) prohibition of discrimination in employ-
ment and occupation (Declaration of the Inter-
national Labour Organization of basic princi-
ples and rights in the world of Labour, 1948).

The Declaration states that all Member
States of the ILO, in accordance with its Con-
stitution, are bound by the principles relating
to fundamental rights and have to promote
and implement them in good faith. These are:
a) freedom of association and the effective rec-
ognition of the right to collective bargaining,
b) elimination of all forms of forced or compul-
sory labour, ¢) effective abolition of child labour,
d) elimination of discrimination in respect
of work and employment (Kiselev, 1999, p. 461).

In view of the fact that not all ILO Member
States have ratified the fundamental Conven-
tions, the Declaration proclaims the principle
that all ILO member States, even if they have
not ratified the Conventions in question, have
obligation arising from the very fact of their
membership in the Organization to respect,
to promote and to realize, in good faith and in
accordance with the Constitution, the princi-
ples concerning the fundamental rights which
are the subject of those Conventions (Batry-
menko, 2012, p. 207).

For our State, the Conventions and Rec-
ommendations of the ILO are very important
because, in addition to the fundamental princi-
ples at work, they contain provisions governing
all sectors of labour, helping to resolve disputes,
and, above all, the obligation to respect labour
human rights.

3. Ratification of International Conven-
tions by Ukraine

Ukraine, as a member of the Organiza-
tion since 1954, has ratified more than sixty
ILO Conventions, of which about two dozen
since independence. Among these 20 Con-
ventions there are fundamental ones, such as
Worst Forms of Child Labour Convention
No. 182, Abolition of Forced Labour Convention
No. 105, Conventions No. 87 and No. 98,
related to freedom of association and right to
organise and collective bargaining. During
independence, about 30 ILO projects totalling
over $10 million were implemented in Ukraine.
The 11O standard-setting activities are mainly
in the form of Conventions and Recommen-
dations. The total number is now over 370,
and only one third has been ratified by Ukraine
(Volokhov, 2012).
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For example, ILO Forced Labour Con-
vention No. 29 of 1930 defines forced or com-
pulsory labour as all work or service which is
exacted from any person under the menace
of any penalty and for which the said person has
not offered himself voluntarily. This document
contains definitions of the time limit for the use
of forced labour and also specifies what work is
not considered forced labour. Ukraine ratified
the Convention on 10 August 1956.

With regard to regulating holidays, 11O
Holidays with Pay Convention No. 132 of 1970,
ratified by Ukraine on 29 May 2001, applies.
The Convention applies to all employed per-
sons, with the exception of seafarers. Under
Art. 3 of this Convention, every person to whom
this Convention applies shall be entitled to
an annual paid holiday of a specified minimum
length. In no case may leave be less than three
working weeks for one year of service. The hol-
iday shall in no case be less than three working
weeks for one year of service. The Convention
sets time limits for the use of leave. In particu-
lar, Part 1 of Art. 9 provides for that the unin-
terrupted part of the annual holiday with pay
referred to in Article 8, paragraph 2, of this
Convention shall be granted and taken no later
than one year, and the remainder of the annual
holiday with pay no later than eighteen months,
from the end of the year in respect of which
the holiday entitlement has arisen (Interna-
tional Labour Organization Holidays with Pay
Convention, 1970).

ILO Protection of Wages Convention
No. 95 of 1949, ratified on August 4, 1961, defines
the concept of “wage,” determines the procedure
for payment of wages, the conditions for pay-
ment of wages in the form of allowances in kind.
Article 14 of the Convention provides that, where
necessary, effective measures shall be taken to
ensure that workers are informed, in an appropri-
ate and easily understandable manner: a) before
they enter employment and when any changes
take place, of the conditions in respect of wages
under which they are employed; b) at the time
of each payment of wages, of the particulars
of their wages for the pay period concerned, in so
far as such particulars may be subject to change
(International Labour Organization Protection
of Wages Convention, 1949).

Moreover, an advantageous geopolitical posi-
tion and the liberalization of visa procedures con-
tribute to Ukraine’s status as one of the leading
countries supplying workforce abroad. In addi-
tion, within the country itself, there had recently
been an increase in the flow of migrants from other
countries. Issues of the legal status of migrant
workers are generally determined by international
organizations, primarily the International Labour
Organization and the United Nations.
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For example, ILO Conventions 97 and 143
provide for the following rules: States are given
the right to restrict access to limited catego-
ries of employment where this is necessary in
the interests of the State; the public authority
shall require a copy of the contract of employ-
ment to be delivered to the migrant before
his or her departure or be issued to him or her
at the reception centre at the time of his or her
arrival in the territory of the receiving country
and that the migrant should inform in writing
before his or her departure of the general con-
ditions of life and work, enjoyed in the country
of migration; the migrant may make the free
choice of employment, subject to the conditions
that he or she has resided lawfully in the ter-
ritory for of this State for a prescribed period
not exceeding two years; in countries where
the employment of migrant workers is subject
to certain restrictions, where possible, the latter
should not apply to migrant workers residing
in the country of migration for a certain period,
usually longer than 5 years; on condition that he
orshe has resided legally in the country of migra-
tion, the mere fact of the loss of employment by
the migrant worker shall not imply the with-
drawal of his authorisation of residence or work
permit; a migrant for employment shall not
be returned to their country of origin because
the migrant is unable to follow his occupation
by reason of illness or injury sustained subse-
quent to entry (International Labour Organ-
ization Migrant Workers Convention, 1949;
International Labour Organization Convention
on the Abuse of Migration and on Equal Oppor-
tunities and Equality of Treatment for Migrant
Workers, 1975).

However, Ukraine has not yet ratified
these Conventions. In Ukraine, the legal status
of migrants and other issues related to the reg-
ulatory mechanism for their work are regulated
by the European Convention on the Legal Sta-
tus of Migrant Workers. Taking into account
the provisions of the Law of Ukraine “On For-
eign Labour Migration,” according to which
the rights of migrant workers are regulated
by the legislation of the State of residence
and international treaties of Ukraine, to which
the Verkhovna Rada of Ukraine consented to
be bound, public policy on migration should
start the ratification and accession of Ukraine
to the International Convention on the Pro-
tection of the Rights of All Migrant Workers
and Members of their Familiesand ILO Conven-
tions on migration that declare the fundamen-
tal rights of migrants and guarantee the protec-
tion of the rights of migrants, including illegal
workers.

In modern context, ILO Home Work Con-
vention No. 177 (1996) and ILO Recommen-

dation No. 184 establish ILO standards on
home work, which, in accordance with Art. 1
of the Convention means work, carried out by
a person, to be referred to as a homeworker:
a) in his or her home or in other premises
of his or her choice, other than the workplace
of the employer; b) for remuneration; ¢) which
results in a product or service as specified by
the employer, irrespective of who provides
the equipment, materials or other inputs used,
unless this person has the degree of autonomy
and of economic independence necessary to
be considered an independent worker under
national laws, regulations or court decisions
(International Labour Organization Conven-
tion on Home Work, 1996).

The Convention has not yet been ratified by
Ukraine. The work of persons working at home
is regulated by the Regulation on Working
Conditions for Home Workers, approved by
the Resolution 275/17-99 of the State Labour
Committee of the USSR and the Secretariat
of the All-Union Central Soviet of Trade Unions
of 29 September 1998, considering that its pro-
visions contrary to the legislation of Ukraine
are not valid, as well as collective and labour
contracts. They are subject to the provisions
of the Labour Code. Considering that this legal
regulation is clearly outdated and does not meet
the new requirements and standards applicable
to home workers, Ukraine needs to ratify ILO
Home Work Convention No. 177, and to har-
monize domestic legislation with its main pro-
visions.

To protect the rights and interests of part-
time workers, ILO Part-Time Work Convention
No. 175 (1994) obliges Member States to ensure
that part-time workers enjoy conditions equiv-
alent to those of comparable full-time workers
(International Labour Organization Part-Time
Work Convention, 1994).

For example, Art. 7 of the Convention con-
tains provisions on the need to provide part-
time workers with conditions equivalent to
those enjoyed by part-time workers in compara-
ble situations in the fields of: a) maternity pro-
tection; b) termination of employment; ¢) paid
annual leave and paid public holidays; d) sick
leave; e) it being understood that pecuniary
entitlements may be determined in proportion
to hours of work or earnings (International
Labour Organization Part-Time Work Conven-
tion, 1994).

The Convention has not yet been ratified
by Ukraine, and the procedure for establish-
ing or modifying part-time work is governed
by the provisions of the Labour Code. How-
ever, the legislation does not clearly define
whether part-time work is permitted because
of the reduction of both working hours
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and working weeks. The law does not regulate
the number of days or hours of work that may
be set as part-time. In addition, there are other
contradictions and gaps that make it necessary
to ratify Part-Time Work Convention No. 175.

Recommendation No. 130 of the ILO con-
tains rules on the handling of employees’ indi-
vidual grievances arising from individual legal
disputes. The procedure established in this
instrument is a kind of complicated arbitra-
tion. Under this procedure, an attempt should
initially be made to settle grievances directly
between the worker affected and his immediate
supervisor. Where such attempt at settlement
has failed or where the grievance is of such
a nature that a discussion in this manner would
be inappropriate, the worker should be enti-
tled to have his case considered at one or more
higher steps, in accordance with the rules set out
in the collective agreements. Where all efforts
have failed, the dispute may be settled through
conciliation, recourse to a judicial authority or
other procedures provided for in a collective
agreement, as well as through voluntary arbi-
tration (Recommendation of the International
Labour Organization on the consideration
of complaints at enterprises in order to resolve
them, 1967)

Therefore, ILO Recommendation No. 92
calls upon States to establish voluntary con-
ciliation bodies to assist in the prevention
and settlement of industrial of labour dis-
putes. Such bodies should include equal
representation of employers and workers.
The conciliation procedure should be free
of charge and expeditious; such time limits
for the proceedings should be kept to a min-
imum. The Recommendation provides for
that its procedures may not be interpreted
as limiting the right to strike (International
Labour Organization Voluntary Conciliation
and Arbitration Recommendation, 1951).

It should be noted that ILO Recommenda-
tions contain advisory provisions for States to
harmonize national legislation with ILO Con-
ventions and are not binding. At the same time,
they should not be underestimated.

ILO Recommendations often accompany
particular Conventions, clarifying their provi-
sions, offering more rights and extending their
scope. However, unlike Conventions, which are
intended to create legal obligations for States
that ratify them, Recommendations are needed
to ensure that, without obliging the State to
do so, they serve as a model for the preparation
of national labour standards.

4. Conclusions

Therefore, in the context of European
integration, modern and effective labour legis-
lation is required in Ukraine. Accordingly, in
order to accomplish this task, our State should
actively introduce international experience, on
the basis of law-making of the International
Labour Organization. The ILO acts can be con-
sidered as a full-fledged source of labour law in
Ukraine, their provisions should be binding
and have a positive impact on the protection
of labour rights

An analysis of the Conventions and Rec-
ommendations of the International Labour
Organization enables to state that their pro-
visions are aimed at protecting the labour
rights of employees, are incumbent not only
on the State but also on employers. The use
of international labour standards requires
a well-thought-out and stable labour-law pol-
icy and the fulfilment of all the international
obligations entered into.

Ukraine’s labour legislation has not yet
been fully brought into line with international
standards and therefore needs to be reviewed
and amended in accordance with the provisions
of international legal instruments, including
ILO instruments.
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POJIb KOHBEHIII MIZKHAPO/[HOI Q_Pl’AHIBAI.IIi ITPAIII B CUCTEMI
JUKEPEJIA TPYIOBOTI'O IIPABA YRPAIHI

Anoraiisi. Memoto cmammi € JoCJTiJKeHHS] 3HAUeHHsI Ta PO KoHBeHIliit MiskHapoiHOT opraHizaitii
TIpalli B CHCTeMi JsKepesT TPYZOBOTO TTpaBa YKPaiHH.

Pe3ynvmamu. Y cTaTTi aBTOPOM IIPOBE/ICHO KOMILJIEKCHE IOCIIKEHHS OCHOBOIIOIOKHUX HOPMATHB-
HO-TIPABOBUX aKTiB MixkHapojiHoi opraHisartii mpaiti, oxapakTepr30BaHO OKpeMi ix mososkentst. [Ipoana-
JIi30BalO OCHOBHI 3aca/i1 TPYIOBOTO 11PaBa, sIKi 3akpimuieni B /lexmapartii Mixnapoioi opramisaitii npatti
Ta Ha SIKi TIOBUHHA CIIUpATHCS YKpaiHa Mijl 4ac peryJioBaHHS TPYAOBUX BITHOCHH y Jiep:kaBi. Busnaue-
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Ho aktu MixkHApoHOI opraHisaltii mpaiti, siKi MiCTSITb MOJOKEHHS, 0 PErJIaMeHTYIOTh BaXKJIUBI cepu
TPYIOBUX BIZIHOCKH, Ta HOTPeOYIOTh paruikallil BiANOBIAHO 40 3aKOHOaBCTBa YKpainu. Brasano Ha
BKJIMBICTD IMIITIEMEHTAILi] TT0JI0KeHb OKPeMHX KOHBeHIIH Ta pekoMenaliii MiskHapoHol opraHisarii
mpaiti y BiTYM3HSAHE TPY/I0BE 3aKOHOABCTBO. ABTOPOM 3ayBaKEHO, 1110, HE3BAKAIOUM HA PeKOMeH/Ialliii-
HUii 1 HeoOOB'A3KOBHI XapakTep pekoMerzaitiii MixkHapozHol opranisanii npaiti, BOHU MiCTSTh BaKJIUBI
TOJIOKEHHS 1 YTOUHEHHS 710 KOHBEHIIi# MiKHapoHOi opraHisaltii mparti, MOKYTb CIyryBaTH e(heKTHB-
HUM iHCTPYMEHTOM y BUPIIIEHHi TPYJOBUX CHOPIB Yi KOHMIIKTIB. 3a3HayeHo, 1o aktu MikHapOIHOT
oprasisaIfii mpaili MociJJaloTh BaroMe MicIle B CHCTeMi JKepesT TPYA0BOTO MpaBa YKpaiH! Ta BUMaraioTh
TIOBHOTO Y3TO/PKEHHSI H10T0 HOPM 13 IXHIMHU MTOJIOKEHHSMU.

Bucnosxu. KorncratoBaHo, 110 B yMOBax €BPOiHTerpallii BUHUK/Ia HEOOXiAHICTh CTBOPEHHS CYy4aCcHOTO
11 e)eKTUBHOTO TPYIOBOTO 3aKOHOABCTBA YKPaiHW. BiAmoBiHO, 7T BUKOHAHHS IIHOTO 3aBAHHS HAIA
JieprkaBa TIOBUHHA aKTMBHO BITPOBA/UKYBATH Y TPYAOBE 3aKOHOABCTBO MiXKHAPOJHUI JIOCBi/ 3 OLJIsiLY
Ha HOPMOTBOpUY mNpakTuKy MiskHapoaHoi opramisamii mparmi. Akt Mixnapopanoi opramizarii mpartti
MO’KHA BBKATH TOBHOI[IHHIM JUKEPEJIOM TPYZIOBOTO TIPaBa YKpaiHH, TOJOKEHHS SKOTO TIOBUHHI MaTh
000B'sI3KOBUII XapakTep i MO3UTHBHO BILIMBATH HA 3aXUCT TPYIOBUX [PaB. YHACJIIOK aHANI3y KOHBEH-
il Ta pekoMenzariti Mi>kHapoziHoi opramisaitii mparii Mo;kHa 3a3HAYNTH, 1[0 IXHi HOPMU CIIPSIMOBaHi Ha
3aXUCT TPYIOBUX IIPAB [PalliBHUKIB, 3a0e31eYeHHs SKUX OKJIAJaEThCs He JIHIIe Ha IepsKaBy, a il Ha po6o-
TOABIB. BUKOpHUCTaHHSI MIKHAPOJHUX CTAHAAPTIB Ipaili moTpeOye Bijl JeP/KaBy BeJEHHS IPOLYMaHO
Ta cTabiIbHOT TPYAOMPABOBOI MOITHKH, BUKOHAHHS BCIX MPUHHATHX Ha cebe MiKHAPOAHUX 30008’ 13aHb.

Kmouogi ciioBa: jukepesia 1pasa, TPy0Be MPaBo, TPYA0BE 3aKOHOAABCTBO, MikHApO/IHA OpraHi3ailis
npaili, KoHBeHI[i1 MizkHapoaHOi opraHisaiiii mparti, MiXkHapO/iHi CTaHAPTH.
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