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THE LEGAL INSTITUTE OF PUBLIC
PROCUREMENT IN THE SYSTEM
OF SPECIAL ADMINISTRATIVE LAW

Abstract. Purpose. The article deals with the study of the legal institute of public procurement,
which is newish but actively developing in Ukraine. The express purpose of the research is to understand
and arrange the adopted legislation on public procurement, separate the relevant legal institute,
and substantiate its branch attribution.

Research methods. Research methodology is conditioned by the article’s purpose; thus, it is used
both general scientific and special methods of scientific cognition. Research logic involves processing
and studying the application scope of the law: the procedure of procurement and administrative appeal,
and the mechanism of control and legal protection to achieve the purpose and tasks set by the authors.

Results. The conducted study of the legal institute of public procurement has made it possible to conclude
that the institute of administrative law comprises a set of rules regulating decision making about the need
for procurement, preparation for procurement, appeal, and control. In particular, the entities entering into
legal relations (customers) are subjects which are established by the state or a territorial community to
meet public needs. The procurement procedure and grounds for a refusal to participate in the procurement
procedure are compulsorily regulated by the law, and the method of determining the expected value
of the procurement item and the rules for setting the procurement item by the customer are regulated by
the act of the Ministry. Moreover, appeals against actions and decisions in public procurement procedures
can be carried out both in administrative and court proceedings, in which the Antimonopoly Committee
of Ukraine is the body of administrative appeal, and the administrative court — the body of judicial appeal.

Conclusions. Everything mentioned in the article as a whole allows asserting the formation
and becoming of a new institution of special administrative law — the institute of legal regulation of public
procurement.

Key words: public procurement, public procurement procedure, institute of administrative law,
PROZORRO.

1. Introduction

The current stage of the development
of laws on public procurement is characterized
by rapid growth. On the one hand, this is stipu-
lated by the general purpose of public procure-
ment — the introduction of efficient and trans-
parent procurement (Arrowsmith, 2010, 150;
Munoz, 2016, 13-37), the creation of a com-
petitive environment in public procurement,
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and the reduction of corruption risks as part
of the implementation of public procurement.
Thus, the evidence of procurement efliciency is
the full meeting of public needs and the rational
use of budget funds because of the implementa-
tion of such orders (Yaremenko, Shatkovs'kyy,
2014).

On the other hand, the development
of the legal institute of public procurement is
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determined by the signing of the Association
Agreement, the provisions of which provide
for the consistent approximation of Ukrainian
legislation on public procurement to the EU
Public Procurement Law acquis'. That kind
of approximation is supported by institu-
tional reform and the introduction of an effec-
tive system of public procurement based on
the principles governing the European Union’s
public procurement, as well as the concepts
and definitions set out in Directive 2004,/18 /EC
of the European Parliament and of the Council
of 31 March 2004 on the coordination of proce-
dures for the award of public works contracts,
public supply contracts and public service con-
tracts and Directive 2004/17/EC of the Euro-
pean Parliament and of the Council of 31 March
2004 coordinating the procurement procedures
of entities operating in the water, energy, trans-
port and postal services sectors.

Therefore, science faces the task of under-
standing and arranging the adopted legislation
on public procurement, the separation of the rel-
evant legal institute, and the justification of its
branch affiliation. The authors of this article
pursue the same goal.

Research methodology is conditioned by
the article’s purpose and thus, both general
and special methods of scientific cognition are
used. The logic of the research involves process-
ing and studying the scope of the legislation,
the very procurement and administrative appeal
procedures, as well as the mechanism of con-
trol and legal protection to achieve the goals
and objectives set by the authors.

2. Scope of public procurement laws

The scope of public procurement laws is
specified by two factors: entities entering into
the relevant legal relations and the subject
of such relations.

Special procedures for public procurement
are applied in case when legally identified cus-
tomers carry out the procurement of goods,
works and services. By relying on the provisions
of the Law of Ukraine “On Public Procurement”
No 922-VIII as of 25.12.2015, it follows that
they are entities that are created by the state
or amalgamated community (hromada) to meet
public needs, including taxpayers, which must
be provided by the state and which spend public
finances for purchase. In the practical applica-
tion of procurement legislation, customers are

1 Prior to the adoption of the Law “On Public
Procurement” No. 922-VIII as of 25.12.2015, the legal
and economic principles of procurement of goods, works
and services to meet the needs of the state and an amal-
gamated community (hromada) were regulated by
the Law “On Government Procurement” No. 1197-VII
as of April 10, 2014. Accordingly, the Agreement uses
the term “public procurement” to refer to what is cur-
rently understood as government procurement.

conventionally divided into “ordinary” (public
administration entities) and those who carry
out activities in individual areas of management.

An important focus of public procurement
reform is professionalization, i.e., the establish-
ment of a rule according to which persons, who
have sufficient expertise in public procurement,
carry out organization and conduct of procure-
ment. It will improve the quality and man-
ageability of the procurement procedure, save
budget funds, enhance customer accountability,
and allow the integrating of the function of pub-
lic procurement into a comprehensive system
of public finance management. In fact, the above
is prescribed by the Strategy for reforming
the system of public procurement (“route map”)
approved by the Decree of the Cabinet of Min-
isters of Ukraine dated February 24, 2016,
No. 175-p. Starting from January 1, 2022, exclu-
sively authorized persons, who are employees
of the customer and put in charge of conducting
procurement procedures, will be responsible for
procurement.

The cost of the item or service of procure-
ment and the category of goods or services
specify the application scope of public procure-
ment laws. Customers may at sole discretion
use or determine their methods of calculation
of the expected value of the procurement item,
but the approximate method of identifying
the expected value of the procurement item was
approved by the Order of the Ministry of Eco-
nomic Development as of 18.02.2020, No. 275.

The rules for defining the procurement item
by the customer are regulated by the Procedure
for determining the procurement item approved
by the Order of the Ministry of Economy
No. 708 as of 15.04.2020.

The procurement of goods, works
and services, the value of which does not exceed
50 thousand hryvnias, requires compliance with
the principles of public procurement and pub-
lication of the report on the procurement con-
tract in the e-procurement system. At the same
time, the use of the e-procurement system is also
practicable in the case of procurement, the cost
of which is less than 50 thousand hryvnias, con-
ducted by a business entity, which is not a cus-
tomer in the eye of the law “On Public Procure-
ment”, for any amount. Such procurements are
called “pre-threshold procurements”; they are
used at the customer’s request as an alterna-
tive to the report on the procurement contract
concluded without using the electronic system.
The procedure for “pre-threshold procurement”
is regulated by the Order of SE “Prozorro”
No. 11 dated 20.03.2019.

3. Procurement procedure

The public procurement procedure is carried
out under the following principles: 1) a fair com-
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petition among participants; 2) maximum econ-
omy, efficiency, and proportionality; 3) openness
and transparency at all procurement stages;
4) non-discrimination of participants and equal
treatment of them; 5) objective and impartial
identification of the tender winner; 6) preven-
tion of corruption and abuse. The practical
significance of the above principles is growing,
as they are relevant not only to a proper inter-
pretation of the rules but are also applied by
the courts when rendering decisions in cases
(Case No. 902/347/20).

Study and analysis of the principles have
already been subjected to scientific discussion
(Karabin, 2021, 222-227), but some issues
should also be covered in this article. Thus,
the principle of openness and transparency
of public procurement envisages openness
and transparency of data on procurement, free
and unrestricted access, as well as the com-
pleteness and accuracy of relevant information
(Bondarenko, Pustova, 2016, 154). Custom-
ers provide all participants with free access to
procurement data. In Ukraine, there is a web
portal of the Authorized Procurement Agency
(the Ministry of Economic Development,
Trade and Agriculture of Ukraine), which is
an online service for creating, storing, publish-
ing full information about procurement, elec-
tronic auction, automatic exchange of infor-
mation and documents, and use of services
with automatic exchange of information, that
is accessed via the Internet. The information
and telecommunication system “PROZORRO”
available at www.prozorro.gov.ua (Order
of the Ministry of Economy, Trade and Agri-
culture “On the Web Portal of the Authorized
Body for Procurement” dated 07.04.2020,
No. 648) is the web-portal for public pro-
curement. Requirements for the functioning
of the electronic procurement system are reg-
ulated by the Procedure for the functioning
of the electronic procurement system and autho-
rization of electronic platforms approved by
the Resolution of the Cabinet of Ministers
of Ukraine No. 166 as of 24.02.2016.

The principle for preventing corruption
and abuse is essential for many countries
(Gnoffo, 2021, 75-96). In Ukraine, the pub-
lic procurement procedure is also not without
corruption risks (Typovi koruptsiyni ryzyky u
publichnykh zakupivlyakh). In particular, some
discretionary powers in procurement planning,
preparation of tender documents, consideration
of bid proposals can create conditions for corrupt
practices, as the very customer can adequately
determine the need for particular goods, specify
technical, qualitative, and quantitative charac-
teristics of the procurement item, set require-
ments for suppliers and terms of the contract.
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Procurement activities can be exercised
through one of the following procedures:

1) open bidding (it is the basic procurement
procedure and is conducted for procurement
exceeding 200 thousand hryvnias for goods
and services and 1.5 million hryvnias for works);

2) selective tendering (a new procurement
procedure, which has been commenced on
19.10.2020, is applied when the customer needs
to pre-qualify participants, and the expected
purchase value exceeds the amount equivalent
to 133 thousand euros — for goods and services,
5150 thousand euros — for works);

3) competitive dialogue (applied when it is
impossible to identify the required technical or
qualitative characteristics of goods or services,
as well as when the item of procurement is coun-
selling, legal services, development of informa-
tion systems, software products, use of new
innovative technologies, etc.);

4) simplified procurement (it is used while
procuring goods, works and services, the value
of which is equal to or exceeds 50.000 hryvnias
per procurement item per year and does not
exceed 200.000 hryvnias for goods and services
and 1.5 million hryvnias for works).

Article 17 of the Law “On Public Pro-
curement” outlines the grounds for refusing
to participate in the procurement procedure.
Thus, the law includes two types of grounds
for the refusal: some lead to the participant’s
refusal to participate in the procurement pro-
cedure, and others result in a decisive ban on
participation.

4. Appeal

An appeal is an important stage of the pub-
lic procurement procedure, which is focused on
protecting the participants’ rights and improv-
ing the quality of the customers’ procurement
procedure. The appeal procedure is regulated
by Article 18 of the Law “On Public Procure-
ment” and the Decree of the Cabinet of Min-
isters of Ukraine “On establishing the fee for
filing a complaint and approving the Procedure
for making a fee for filing a complaint with
the appellate body through the electronic pro-
curement system and returning it to the subject
of the appeal” No. 292 dated April 22, 2020.
However, the law explicitly prohibits the abuse
of rights, including the right to appeal against
decisions, actions, or omissions of the customer.

The Antimonopoly Committee of Ukraine
acts as the appeal body in these categories
of cases; its participation in protecting rights is
so significant that it is also called a “kind of judi-
cial body” (Fayizov, 2018, 31) for bidding. The
complaint is submitted in the form of an elec-
tronic document via the e-procurement system;
the complaint is also charged via the e-procure-
ment system. The fee for filing a complaint varies
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depending on the expected value of the procure-
ment item and the ground being challenged, in
particular, conditions of the procurement pro-
cedure or the customer’s decision or action.

Following the complaint’s consideration,
the appeal body is entitled to render the follow-
ing decisions:

1) on the establishment or absence of viola-
tions of the procurement procedure;

2) on measures which the customer is
obliged to take to eliminate the violations.
Such measures include full or partial cancella-
tion of the customer’s decisions, the provision
of required documents, explanations, the elimi-
nation of any discriminatory conditions, bring-
ing the tender documents in line with the law, or
the cancelation of the procurement procedure
in the case of impossibility to correct the viola-
tions. It is worth mentioning that the Antimo-
nopoly Committee is not authorized to deter-
mine the winner — only the procuring entity has
such authority.

The decision on the complaint’s consid-
eration is disclosed in the Prozorro system
and sent to the complainant and the customer.
It takes effect from the date of adoption and is
binding on all persons concerned. The total
number of appeals against procurement pro-
cedures is relatively small: according to offi-
cial statistics of the Antimonopoly Commit-
tee, the number of appeals against decisions
in judicial authorities does not exceed 5%
of the total number of decisions, and courts
often refuse to satisfy claims on procedural
grounds without referring to the point in dis-
cussion (delay beyond deadlines, a lawsuit filed
with the unauthorized court, etc.) (Hadzaman,
Overko, 2020, 59).

As for judicial appeals against decisions,
actions or omissions of executive authorities or
local governments in the procurement proce-
dure, the well-established case law states that
“... the executive body or local government acts
as a power entity in terms of the organization
and procedure of bidding (tender), and dis-
putes about the appeal of decisions or inaction
of these bodies fall within the jurisdiction
of administrative courts before the emergence
of contractual relations between the tendering
authority and the tender winner. However, after
concluding an agreement between the tender-
ing authority and the tender winner, the dis-
pute over the legality of the tender commit-
tee’s decision is subject to civil (commercial)
proceedings, as it affects the property interests
of the winning bidder” (Case Ne 918/843/17
of 14.05.2019). In other words, all legal rela-
tions before the emergence of contractual ones
between the tendering authority and the ten-
der winner of the competition based on their

essence are public and fall under the jurisdiction
of administrative courts.

5. Control

Control in the field of public procurement
is carried out at all stages of the procedure to
prevent violations of the law and bring violators
to justice. The entities of control activities com-
prise the Ministry of Economic Development,
Trade and Agriculture of Ukraine, the State
Audit Office of Ukraine, the State Treasury
Service of Ukraine, the Accounting Cham-
ber, the Antimonopoly Committee of Ukraine,
banks, citizens, public organizations and their
unions. Statistics of procurement activities are
highlighted and analyzed (Rusin, 2020).

Procurement control can take
the following forms: monitoring, procurement
verification, inspection (revision), and audit.
Article 8 of the Law “On Public Procurement”
regulates the monitoring procedure. Control
and inspection are conducted under the provi-
sions of the Law “On Basic Principles of Pub-
lic Financial Control in Ukraine” and the Pro-
cedure for Conducting Procurement Checks
by the State Audit Service of Ukraine
and Its Interregional Territorial Bodies (Decree
of the Cabinet of Ministers of Ukraine No. 631
as of 1.08.2013), and the Procedure for Inspec-
tions by the State Audit Office of Ukraine
and Its Interregional Territorial Bodies (Decree
of the Cabinet of Ministers of Ukraine No. 550
as of April 20, 2006).

The central executive body implementing
the state policy on state financial control (State
Audit Office of Ukraine) monitors the procure-
ment procedures (analysis of the customer’s
compliance with the legislation during the pro-
curement procedure, conclusion of the procure-
ment contract and its effect to prevent violations
of laws on public procurement) and supervision
of the observance of procurement legislation.

The state financial control body shall publish
a notice about the decision to start monitoring
the procurement procedure in the e-procurement
system within two working days from the date
of such decision. The term of monitoring the pro-
curement procedure shall not exceed 15 working
days from the next working date from the day
of publication of the notice of commencement
of monitoring of the procurement procedure in
the e-procurement system. The report of the con-
trolling body shall specify what measures the cus-
tomer must take and identify ways to eliminate
the violations found during the monitoring
(Case No. 640/467 /19 as of 5 March, 2020).

The legislation entitles the customer — not
the participant of the procurement procedure,
or its winner, or the contractual counterparty—
to appeal the monitoring report. This is the posi-
tion of the court (Case No. 540/686,/19).
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As it stands, the Antimonopoly Commit-
tee of Ukraine is the appeal body. According to
the law, it establishes Commissions for Com-
plaints of Violations of Public Procurement
Legislation, which make decisions on behalf
of the Antimonopoly Committee of Ukraine.
At present, Commissions for Complaints
of Violations of Public Procurement Legisla-
tion have not been established, and procedures
for appointing complaints commissioners take
place.

In addition to state control in public pro-
curement, public control is exercised. It is
ensured through free access to the entire data
on public procurement, which is subject to
disclosure, or informing controlling bodies
about violations of the procurements laws via
the e-procurement system or in writing. Public
control is also carried out via the DOZORRO
system (https://dozorro.org/). It is a platform
where each participant of the system (supplier,
customer, controlling body, citizen) can get
feedback from the state customer or supplier,
discuss and evaluate the conditions of a partic-
ular item to be procured, analyze the procure-
ment items of a particular government agency
or institution, prepare and submit a formal
application to regulatory authorities, and other
issues.

6. Conclusions

Consequently, the institute of administrative
law comprises a set of rules governing the deci-
sion on the need for procurement, preparation
for procurement, as well as the procedure for
procurement, appeal and control. During these
stages, “the administrative method of legal reg-
ulation” is manifested (Tsybulnyk, 2018, 196),

the implementation and protection of the public
interest are realized.

In particular, entities entering into the rel-
evant legal relations (customers) are entities
that are created by the state or an amalgam-
ated community to meet public needs, includ-
ing taxpayers, which must be provided by
the state and public finances which are spent
to purchase. The Law “On Public Procure-
ment” obligatorily regulates the procurement
procedure and grounds for a refusal to par-
ticipate in the procurement procedure. The
Order of the Ministry of Economic Devel-
opment adopted the method of determining
the expected value of the procurement item,
and rules for determining the procurement item
by the customer are regulated by the Procedure
for determining the procurement item approved
by the order of the Ministry of Economy.

Appeals against actions and decisions in
public procurement procedures can be made
in administrative and court proceedings. The
procedure for administrative appeal is regu-
lated by the Decree of the Cabinet of Minis-
ters of Ukraine “On establishing the fee for
filing a complaint and approving the Procedure
for making a fee for filing a complaint with
the appellate body through the electronic pro-
curement system and returning it to the subject
of the appeal”. The Antimonopoly Committee
of Ukraine is the administrative body of appeal
in the relevant cases, and the administrative
court — the body of judicial appeal.

All the above give ground to assert the for-
mation and becoming of a new institute of spe-
cial administrative law — the institute of legal
regulation of public procurement.
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IIPABOBUI IHCTUTYT IYBJIYHUX 3AKYIIIBEJb Y CUCTEMI
OCOBJUBOIO A/IMIHICTPATUBHOTI'O ITPABA

Anoraiig. CTaTTio IPUCBSYEHO TOCTI/PKEHHIO TTUTAaHb MPABOBOTO IHCTUTYTY MyOMIYHIX 3aKYTIiBEb,
SKWI € BITHOCHO HOBYM, TIPOTE TAKKUM, III0 OCTaHHIM 4aCOM CTPiMKO PO3BUBAEThCS B YKpaiHi. besmocepes-
HBOIO Memot0 TOCITI/KEHHS € OCMUCJIEHHST T CHCTEMATH3AIlisT IPUITHATOrO 3aKOHOABCTBA MO0 Ty 04~
HUX 3aKyIIiBeJIb, BUOKPEMJIEHHS BIIIIOBI[HOTO IIPABOBOTO IHCTUTYTY 3aKOHOIABCTBA, & TAKOK OOTPYHTY-
BaHHs HOTO rajy3eBoi MPUHAIEKHOCTI.

Memoou docaioxncenns. MeTo0J10ris1 TOCIIIZKEHHS 3yMOBJIEHa METOK POOOTH, TOMY BUKOPUCTOBY-
10TbCS SIK 3araJIbHOHAYKOBI, TaK i crieriajabHi MeTo/I HayKOBOTO MisHaHH4. JIoTika JoCTiIzKeHHS T10JIsTae
B OIPAIIOBaHHI Ta BUBUEHH] cheprt 3aCTOCYBaHHSI 3aKOHO/IABCTBA, BIACHE POIIE/LYPU 3aKYITiBEJIb Ta aiMi-
HICTPAaTHBHOTO OCKap;KeHHS, @ TAKOJK MEeXaHi3My KOHTPOJIIO 1 IIPAaBOBOTO 3aXUCTY JIJIsI IOCATHEHHS METH
it 3aB/IaHb, 110 OCTaBJIEH] aBTOPAMH.

Pesyavmamu. TlpoBesierie TOCTIKEHHST TMOZ0 MPABOBOTO IHCTUTYTY MyONIYHUX 3aKyIiBEsTb 1aj0
3MOTY JIIITH BUCHOBKY, 110 CYKYIIHICTh HOPM, SIKi PETYJIIOI0Th IIPUIHSTTS PillieHHS [IPO HEOOXiHICTD 3aKy-
TIBJT, MiITOTOBKY /10 TIPOBEJIEHHST 3aKYIiBJI, a TAKOK POy Py MTPOBEAEHHS 3aKyIiBIi, i1 OCKap>KeHHST
il KOHTPOJIb, € iHCTUTYTOM aJMiHICTPATUBHOTO TIpaBa. 30KpeMa, cy0 €KTamu, siKi BCTYMAIOTh Y Bi/[ITOBI/IHi
NPaBOBIAHOCKHHN (3aMOBHUKAMHK), € CyO'€KTH, 1[0 CTBOPEHi AepiKaBoio abo TePUTOPialIbHOI0 TPOMAIOIO
1 3abestedernst motpeb cycminbersa. [Iporeaypa 3aKymiBesb Ta MiCTaBy /I BiIMOBH B y4acTi y TIpo-
Ieypi 3aKyTiBJi IMIEPaTHBHO perJaMeHTOBaHI 3aKOHOM, METOJMKY BM3HAUEHHS OYiKyBaHOI BapTOCTi
npeMeTa 3aKyIiBJIi Ta MpaBU/JIa BU3HAYCHHS 3aMOBHMKOM IIPE/IMETa 3aKYIiBJi BPETyJIbOBAHO aKTOM
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minicTeperBa. KpiM Toro, ockap:KeHHst i i pilteHb y mpoleaypax myOJiuyHNX 3aKyTiBeIb MOKe 3/ii-
CHIOBATHCS SIK B a/IMiHICTPATMBHOMY, TaK i B CyJIOBOMY MOPSIJIKY, IPH IIbOMY OPraHOM a/IMiHiCTPaTHBHOTO
OCKap>KeHHS B 3a3HAYCHMX KATETOPISIX CIIPAaB € AHTUMOHOIOJIBHUI KOMITET YKPaiHu, a OPraHOM CY/I0BOTO
OCKapsKeHHs — a/[MiHiICTPATUBHUH CYI.

Bucnosxu. Yce BUKTajieHe y CTaTTi B KOMILTEKCI /Ia€ TMiICTaBN TOBOPUTH TIPO (hOPMYBAHHS Ta CTAHOB-
JIEHHSI HOBOTO IHCTUTYTY OCOOJIMBOTO aJIMiHICTPATUBHOIO IIPaBa — IHCTUTYTY IIPABOBOTO PETYJIHOBAHHSI
1y 6JIIYHIX 3aKYITiBEJb.

Kutiouosi ciroBa: mmy0urivHi 3aKy i, Iporeypa myOJigHIX 3aKy i BeJTb, IHCTUTYT aIMiHICTPATHBHOTO
mpaBa, PROZORRO.
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