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CIVIL LAW REGULATION OF INFORMATION
TECHNOLOGY (IT) CONTRACTS

Abstract. The purpose is to analyze and substantiate the expediency of settling legal relations arising
in the IT sphere by means of the contract, definition of the legal nature of the specified type of contracts.

Research methods. The work is based on general scientific and special methods of scientific knowledge.

Result. Taking into account these methods, the article considers the current problems of civil law
regulation ofinformation technology contracts. The concept of “information technology” and its substantive
components are considered. It is determined that the development of the IT sphere stimulated a noticeable
change in public relations. As a result, there is an urgent need to create an appropriate mechanism for legal
regulation. It is established that the most effective way of such regulation is the conclusion of a relevant
agreement. The author also analyzes the legal nature of these agreements. The analysis of judicial practice
is carried out, and it is determined that courts characterize IT contracts differently. Examples of judgments
of the Supreme Court, whic\h contain conclusions on the content and legal nature of IT contracts, are
given. The bills regulating the performance of labor functions remotely are analyzed. The research studies
the legislation on creating an environment that will stimulate the development of the digital economy in
Ukraine. The legal regulation of concluding contracts in digitalization is considered.

Conclusions. The author concludes that the transformation of traditional spheres of public activity
has occurred due to the application of innovative technologies. Therefore, an IT contract should be
recognized as a type of contract that regulates public relations in the intellectual and information sphere.
The conclusion of such an agreement is the most appropriate way to settle the relevant type of legal
relations. At the same time, the specified type of the contract, considering its features, must be statutory
consolidated in the provisions of the Civil Code of Ukraine.

Key words: civil law regulation, information technology, provision of services, IT contracts, judicial
practice.

1. Introduction

The development of the digital economy
in Ukraine contributes to the emergence
and expansion of new models of legal relations.
Innovative technologies create a new reality
that requires the adaptation of almost all legal
institutions. To realize human capacity in such
conditions,thereisanobviousneedtocreateaclear
framework of legal regulation. In the scientific
literature, the concept of “information
technology” means a set of interdependent
information processes (Firsova, 2013).

Moreover, the international literature
states that information technologies (IT)
cover any form of technology, that is, any
equipment or technique used by a company,
institution, or any other organization
that systematizes and processes data. This
process includes computational, household
devices, telecommunications technologies,

© M. Briukhovetska, 2021

as well as consumer electronic means of use
and broadcasting as it becomes increasingly
digital. The rapid development of information
technology began in the mid-1960s. Over
the past decades, technology has spread
to virtually every area of society and has
almost inextricably linked the areas of public
life: industry, education, medicine, science,
professional telecommuting, entertainment,
and business (Grauer, 2001).

In these circumstances, it seems that
the contract is the most effective form of legal
consolidation of the desired economic content
of the parties.

2. Determination of the essence of the
IT contract in civil law and scientific doctrine

Article 6 of the Civil Code of Ukraine
stipulates that the parties have the right to
enter into an agreement that is not provided
for by acts of civil law but meets its general
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principles, the so-called “unnamed contracts”.
An important condition for concluding this
type of contract is the agreement of the parties
on its subject (Civil Code of Ukraine, 2003).

In particular, it is also determined that
the parties have theright tosettlein the contract,
which is provided by acts of civil law, their
relations, which are not regulated by these acts,
namely to conclude a “named contract” taking
into account the subject of such a contract.

In the author’s opinion, the specifics
of the application of the principles of legal
regulation peculiartoITincludethe presumption
of transparency and reliability of information,
its effective use, which is the object of legal
relations. The legal relations arising in the field
of information technology are characterized by
specific features.

It should be noted that free modeling
of IT contracts does not always minimize
the risks for each party. Despite the dispositive
nature of these contracts, their interpretation,
amendments and additions are often difficult
because they set a precedent.

Nowadays, the only legal nature
of the contract, which would regulate IT legal
relations, remains uncertain. The application
of the Commercial Code of Ukraine or the Civil
Code of Ukraine does not directly determine
the specifics of the essential conditions necessary
to regulate the creation or use of various objects
of the IT sector.

K. Yefremova considers the content
of Internet relations and emphasizes that
their regulation is an important area of work
of lawyers. It is necessary to clearly define
the basic concepts of these relations, ways
to regulate them, to pay attention to their
subjective composition (Yefremova, 2014, p. 8).

N. Kuchakovska notes that the current
legislation does not have a single approach to
the concept of a contract form. According to
the scientist, the form of the contract is a way to
reflect the mutual will of the parties to the cont-
ract towards its content on the appropriate
media. The scientist considers the procedure
for concluding electronic contracts by agreeing
and sending them via the Internet and states
that the current legislation needs to be improved
in the research area (Kuchakovska, 2016, p. 64).

Simson O.E. rightly says that most
companies operate in different countries,
therefore, this format of work significantly
affects the execution of legal relations. These
specifics are clearly reflected in the agreements
concluded between such entities. The scientist
points to the fact that the IT law of Ukraine is
still developing and also has its own features
that follow from the state of the IT market.
In Ukraine, the IT industry ranks third in
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terms of exports. Almost 54% of customers are
the United States, which accounts for more
than half of the global IT services market
(Simson, 2017).

I. Koval holds that the legal form
of contractual relations within the framework
of attracting exclusive rights to innovation
should create conditions for reducing risks in
intellectual property relations. At the same time,
the scientist emphasizes the need for legislative
regulation, as well as functional and specialized
legal framework (Koval, 2015, p. 52).

K. Kustovska, analyzing the legal nature
of the information technology contract, marks
that it is a kind of a contract for work and labor.
It is reasonable to think that an important
prerequisite for the final desired outcome is
the proper and timely execution of contractual
relationsin the field of production of information
outputs, the proper implementation of each
party’s obligations (Kustovska, 2017, p. 35).

3. Judicial practice of the application of IT
contracts

Analyzing the case law, one can repeatedly
find the conclusions of the courts on the mixed
nature of contracts in this area.

For example, in case Ne 910/2683/19,
the defendant and the plaintiff concluded
a contract under which one party undertook to
provide comprehensive creative, informational,
digital, advertising, marketing, promotions
services, services for design development
and functional content of the website, supply
of software, as well as provide other services
related to the promotion of the brand, product
and services on the Internet defined by this
agreement, and the other party undertook to
accept and timely pay for services / works /
software security (Supreme Court ruling, June
2020).

The courts of first and appellate instance
resumed that the concluded agreement
is mixed by its legal nature and contains
elements of agreements for the provision
of services, contracting, production and transfer
of intellectual property rights, etc. At the same
time, the Supreme Court found unreasonable
and disregarded the applicant’s allegation that
the courts of previous instances, in violation
of Article 236 part 4 of the Commercial
Procedural Code of Ukraine, had failed
to take into account the Supreme Court’s
findings as of October 2, 2012 in Case 23,/236
on the application of part 4 of Article 822
of the Civil Code of Ukraine, as the contract has
no features of a construction contract.

Thus, if the parties have erroneously
incorrectly named or chosen the type of contract,
then to settle the legal relations arising between
them, the legal classification of the contract,
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in fact, is carried out by the courts during
the judicial settlement of the dispute between
the parties.

To implement an effective management
of intellectual property in the digital space, on
April 15, 2021, the Verkhovna Rada adopted
in first reading the draft Law “On Stimulating
the Development of the Digital Economy in
Ukraine” Ne 4303 (hereinafter referred to
as “the Law Ne 4303”) (Draft Law Ne 4303,
2020).

As defined in the explanatory note,
the purpose of the bill is to form an advanced
digital economy in Ukraine in the coming years
and increase the share of high-tech products
and services in Ukraine’s total GDP (gross
domestic product) to 10 percent.

The provisions of the bill propose to create
Diia City — an environment (ecosystem) that
will stimulate the progress of the digital economy,
developments in advanced technologies
with high added value, and the formation
of the knowledge economy.

The legislator determines the option
of choosing a contractual form of employment
contract in the registration of employment
relations between residents of Diia City and their
employees, which solvesanumber of problematic
issues of employment and performance of their
direct functions.

Thus, according to statistics provided by
the State Labor Service, the largest number
of violations in the field of employment
are committed by IT companies. To avoid
the conclusion of employment contracts,
companies use circumvention of the law. For
example, they conclude contracts with natural
persons-entrepreneurs, which allow the actual
admission to work of employees without
concluding an employment contract, keeping
shadow tax documentation and hiding the real
amount of wages (Lukash, 2019, p. 81).

Thus, the need for the adoption of this
bill is noticed in the objective need to create
an independent legal direction, using traditional
institutions of private and public law not limited
to the classical concepts of civil doctrine.

It should be highlighted that as a result
of the development of digital economy, which is
also called IT — network economy, the concept
of “virtual organization” is increasingly used in
the information society. O.V. Bignyak defines it
as “the adaptation of business to the conditions
of the post-industrial society that exists in
the realities of the digital environment, when
the leaders of organizations begin to understand
that business will develop only when
the organization is strongly connected with
modern technologies, including the Internet”
(Bignyak, 2018).

After the active transition of employees
of all types to remote work, which was caused
by the consequences of the spread of respiratory
disease COVID-19, there was a need to take
measures to regulate labor relations.

Many international companies, such as
Microsoft, Apple, Google, consider the remote
form of work as prospects for the development
of labor relations in general (Clayton, 2021).

However, Ukrainian legislation is still
at the initial stage of the development
of statutory regulation of such legal relations.

Therefore,in 2020, the bill “On Amendments
to Certain Legislative Acts to Improve the Legal
Regulation of Telework” was registered. Based
on the content of the explanatory note,
the main purpose of the adoption of the law is
to reform the old legislation, adopted in 1995,
in the context of digitalization. This bill came
into force on February 4, 2021 (Law of Ukraine
Ne 1213-1X).

With regard to the legal regulation
of the conclusion of contracts, it should be
noted that the draft Law Ne 4303 conceptually
new interprets the institution of compensation

and recovery of damages for improper
performance of the contract.
The legislator proposes to wuse such

a concept as “assurance” with the introduction
of a relevant article in the Civil Code
of Ukraine, referring to the ineffectiveness
of the current rule on the legal consequences
of an agreement in which one party misled
the other party on material circumstances.
Thus, the draft determines the possibility
for the parties to agree on a list of assurances
provided  regarding the  circumstances
and relevant to the conclusion, performance or
termination of such an agreement.

Analyzing the outlined issues, it should be
noted that the assurance should be understood
as written guarantees of compliance with
the actual circumstances that are essential to
the contract. In fact, assurance is a mechanism
for preventing risks by the parties.

At the same time, the provisions of this
bill provide for the non-obligation to prove all
the constituent elements of a civil violation.
The option of payment of compensation
is determined on the model of the English
institute of indemnity, the essence of which
is that one party to the contract may oblige
the other party to pay compensation in
the event of contractual circumstances
not related to breach of obligations.
Compensation is paid regardless of the intent
and fault of the person who undertakes to pay
the compensation.

This position is not entirely consistent with
established case law and civil law provisions.
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The Supreme Court in the
case Ne 759/2997/17-ts considering the
issue of imposing a penalty for late fulfillment
of obligations under the contract for
the provision of services for the development
and implementation of Internet-oriented
software, concluded that the courts should
assess the arguments of the executor guilt in his
actions, as well as the agreement of the parties
on non-fulfillment of obligations regardless
of the deadlines (Supreme Court ruling, March
2020).

Thus, in the opinion of the Supreme Court,
the appellate court unreasonably rejected
the arguments of the defendant to establish
the circumstances relevant to the proper
resolution of this case, in particular the absence
of his guilt in non-performance of the service
contract and unreasonable penalty.

The provisions of the mentioned draft
also provide for the avoidance of unjustified
reduction of compensation in court, unless
the party proves that it did not intend to
increase the damages. In such cases, the courts
must rely on the evidence base to promote
compliance with the principles of fair trial.

A separate problem, in the author’s opinion,
is the recognition of electronic documents
(electronic contracts) as court evidence. At
present, there is no proper legal regulation
in the procedural codes, which would detail
the fundamental possibility of using such
evidence.

The exercise of the rights of the parties
significantly depends on the legal nature
of the contract in terms of its voluntary or
legally binding nature. The Draft Law Ne 4303
will ensure the conditions for the conclusion
and proper fulfillment of IT contractual
obligations, protect the rights of the parties to
the contract in the introduction of innovative
technologies in private law relations.

The scientific literature contains numerous
scientific positions that an important tool for
legal regulation of the IT market is the creation
of an effective regulatory framework that will

promote the development of the Ukrainian
market of information technology. Thus,
the specified legal regulation should include
provisions on protection of intellectual
property rights, antitrust policy, regulate fair
competition, determine industry standards.
In addition, it is essential to take measures
to combat cybercrime and trafficking in
information technology. These measures should
be aimed at promoting the advancement
of the IT market and information society, as
well as the implementation of international
agreements in national law (Lytvyn, 2011, p. 83).

4. Conclusions

Given the above, the author concludes that
in Ukraine, the digital economy has begun to
develop rapidly, resulting in new models of legal
relations. Thanks to the use of innovative
technologies, the transformation of traditional
spheres of public activity has taken place.
This requires the adaptation of almost all
branches of law to such a process. Thus, there
is an obvious need to create a clear mechanism
of legal regulation not similar to other, new
areas of legal relations.

In our opinion, an IT contract should
be recognized as a type of contracts that
regulates public relations in the intellectual
and information sphere. An IT contract
is an agreement between a customer
and a contractor to provide services or perform
work in the field of information technology.
The definition of intellectual property rights
transferred under this agreement is crucial in its
content. The peculiarity of such contracts lies in
the fact that it can be concluded even through
a mobile application.

Entering into an IT contract is the most
appropriate way to settle legal relations arising
due to the provision of relevant services
and performance of work. At the same time,
this type of agreement, given its features,
should have a clear legislative enshrinement
in the provisions of the Civil Code of Ukraine,
whichwilldetermineitslegal natureand regulate
the procedure for concluding and terminating.
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IUBLJIbHO-ITPABOBE PEI'YJIIOBAHHS 1OT'OBOPIB
Y COEPI IHOOPMAI[IITHAX TEXHOJIOTI (IT)

AHorauis. Memoto cmammi € anaii3 Ta 00rDyHTYBaHHSI IOIIIBHOCTI BPETYIIOBAHHS [IPABOBI[HOCHH,
1110 BUHUKAIOTh Y cdepi indopmartitinux texnooriii (I1T), 3a momomororo goroBopy Ta BU3HAYEHH: ITPaBo-
BOI TIPUPOAHU 1[bOTO BUY ZIOTOBOPIB.

Memoou docnidscenns. Po60oTy BUKOHAHO HA MIJICTABI 3aralbHOHAYKOBKX Ta CIIEIIaIbHUX METO/IB
HayKOBOTO Ii3HAHH.

Pezyavmamu. 3 orisily Ha 3a3Ha4YeHi METOAM Y CTATTi PO3IJISAAIOTHCS AKTyalbHi MpobieMu
IIUBIILHO-TIPABOBOTO PETYJIIOBAHHS JIOTOBOPIB, 10 YKJIAAAOThCS y cdepi iHpopManitHUX TEXHOJIOTIN.
PosrasHyTo TOHATTS «iH(OpPMAITiiTHI TEXHOJIOTIi» Ta HOTO 3MiCTOBI CKIaIHIKHN. BrusaHaueHo, 110 B pe3yJib-
TaTi po3BuTKy I T-cdepu Bigdymacs moMitHa 3MiHa CyCIiIbHUX TIPABOBIIHOCKH, YHACIIIOK YOT0 BUHUKJIA
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HaraJbHa HeoOXiIHICTh CTBOPEHHS BiAMOBIIHOTO MEXaHi3My MPaBOBOTO peryioBanis. KoHcraroBaHo,
10 HafieheKTUBHINNM CTOCOOOM TAKOTO PETYJIIOBAHHS € YKJIAJEHHS BiAMOBIAHOTO I0TOBOPY. ABTOPOM
TaKOoX MTPOAHANi30BaHO MPABOBY IIPUPOJY BKa3aHUX /0roBopiB. IIpoBeneHo aHami3 cynoBOi IpakTUKK
Ta BU3HAYEHO, 110 CY/IU TI0-Pi3HOMY XapaKTepu3yioTb goroBopu y cdepi I'T-Texnomnoriit. HaBeneno npu-
KJIaau cyloBuX pitenb Bepxosnoro Cypy, y SIKUX MICTATbCS BUCHOBKH I[OZI0 3MICTY 1 ITPaBOBOI IPUPOAN
IT-norosopis. [IpoananizoBaHo 3aKOHONPOEKTH, 1O PETYJIIOITh BUKOHAHHS TPYAOBUX (DYHKIIIi AUCTaH-
iiino. [IpuiseHo yBary BUBYEHHIO 3aKOHOJABCTBA I[0/I0 CTBOPEHHS CEPE/IOBHIINQ, SIKE CTUMYJIIOBATH-
Me PO3BUTOK IIUGPOBOI €KOHOMIKHU B Ykpaiti. Po3risinyTo npaBose perysoBants yKJIaJeHHs J0r0BOPiB
B YMOBaX JApKUTai3alii.

Bucnoexu. Yuacigok JoCTiKeHHs 00IPYHTOBAHO, 10 B Pe3yJbTaTi 3aCTOCYBAHHS IHHOBAI[IHHUX
TEXHOJOTIH BinOyJiacs TpancdopMallist Tpaguiiiinux chep cycuinbhol gisibrocti. Tomy IT-norosip Bap-
TO BU3HATH SIK BUJ[ JIOTOBOPIB, 1110 PETYJIIOI0TH CYCIiJIbHI BITHOCHHY B IHTEJIEKTYaJIbHii Ta iHOpMaItiiiHiil
cepi. YKIaieHHsI TAKOTO JIOTOBOPY € HANWIOPEUYHININM CrIOcOO0M yperyJ ioBaHHs 3a3HaYeHNX [PABOBI/-
HocuH. BogHovac 1eif BUL I0r0BOpY, 3 OISy Ha HOro 0COOIMBOCTI, TOBHHEH MATH YiTKE 3aKOHOABYE
3aKpimvieHHs B HosI0keHHAX Ll1BiIbHOTO Ko/lekey YKpaiHu.

KmouoBi cioBa: 1MBiJIbHO-TIPABOBE peryJiioBaHHs, iH(OpMAIliitHi TEXHOJIOTI, HAJaHHSI TIOCHYT,
IT-noroBopw, cyioBa MpakTHKa.
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