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HISTORICAL DEVELOPMENT OF THE PROCEDURAL
FORM OF THE COMPLETION OF A PRE-TRIAL
INVESTIGATION IN UKRAINE

Abstract. The purpose of the article is to determine the historical stages of the procedural form
of the completion of a pre-trial investigation on the territory of modern Ukraine.

Research methods. The paper is executed by applying the general scientific, historical, comparative,
legal and dialectical methods of scientific knowledge.

Results. Historical and legal analysis of the procedural design of the completion of a pre-trial
investigation in modern Ukraine has been carried out. The way of formation and historical development
of the legal form of the indictment act is presented.

Conclusions. As a result of the study, three main historical stages of formation and development
of the procedural design of the end of pre-trial investigation in Ukraine were identified: pre-revolutionary,
Soviet and modern. The pre-revolutionary stage covers the time from Kievan Rus to the last years
of the Russian Empire. The 1864 judicial reform made most significant changes in the procedural design
of the completion of a pre-trial investigation in the pre-revolutionary period. This reform formally defined
the duty of the prosecutor to draw up closing indictment in the form of an indictment act. The Soviet stage
includes the period from the beginning of the establishment of Soviet government as a result of the civil
war of 1917-1922 until the collapse of the USSR in 1991. Initially, the Soviet stage was characterized by
the collapse of the achievements of the judicial reform of 1864. However, after the first codification of Soviet
law, it was marked by the creation of a legal form of the closing indictment, which lasted with changes for
almost a century. There are four most important legal acts of the Soviet stage: 1) Decree of the All-Russian
Central Executive Committee “About the Court»” as of March 7, 1918; 2) Criminal Procedure Code
of the USSR as of September 13, 1922, which introduced a legal form of closing indictment, consisting
of descriptive and operative parts; 3) Criminal Procedure Code of the USSR as of July 20, 1927; 4) Criminal
Procedure Code of Ukraine as of December 28, 1960. The current stage of formation and development
of the legal form of the completion of a pre-trial investigation has begun with independence of Ukraine in
1991 and continues to this day. At this stage, the former Soviet legislation was adapted to the new socio-
political realities, and eventually the new Criminal Procedure Code of Ukraine was adopted on April 13,
2012, which replaced the closing indictment with the indictment act.

Key words: criminal proceedings, criminal procedure legal relations, pre-trial investigation, criminal
prosecution, report list, indictment act, closing indictment.

1. Introduction

Any concepts and phenomena of objective
reality go their own way of formation and
development, which occurs in accordance with
the basic laws of dialectics as the fundamental
logic of the existence and functioning
of such concepts and phenomena. A pre-trial
investigation and its procedural form, which
underthe current criminal procedural legislation
of Ukraine is expressed in such legal document as
an indictment act, are not exceptions. However,
long before the appearance of the modern
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indictment act on the territory of contemporary
Ukraine, related forms of the completion
of a pre-trial investigation were used, the study
of which requires special attention.

The modern form of the indictment act as
the final procedural document of the pre-trial
investigation stage reflects a long historical path
and the accumulated experience of procedural
formation of the completion of the pre-trial
investigation on the territory of Ukraine. The
very concept of modern indictment act is given
in part four of Article 110 of the current Criminal
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Procedure Code of Ukraine, being described as
a procedural decision in which the prosecutor
brings charges of a criminal offense and which
ends the pre-trial investigation.

The closest to the current indictment act,
both in terms of the time of appearance and its
content, is the form of the closing indictment,
known since the Soviet period. The latter is
almost unanimously understood by experts in
the field of criminal procedure as a procedural
document  containing  the  accusation
formulated in the case, defining the limits
of the trial, as well as the system and analysis
of evidence and focusing the procedural decision
of the competent authorities and officials on
the possibility of sending a criminal case to
the court to consider it on its merits. At the same
time, no direct comparison was made between
indictment act and the closing indictment.

In this case, it is noteworthy that if
the indictment act is legally defined through
the category of “procedural decision”, then in
relation to the closing indictment, the term
“procedural document” is used. This difference
indicates a shift in emphasis in the context
of the form and content of the procedural form
of the completion of a pre-trial investigation:
if the Soviet legislator adhered to the classical
logic of transition from the external form
to the internal content, then in the current
criminal procedural legislation of Ukraine
there is a regulation from content to form,
where the latter occupies dominant place.
Undoubtedly, this leaves its imprint on
the peculiarities of law enforcement both
at the stage of pre-trial investigation and during
judicial consideration of criminal cases. Thus,
the relevance of the study is supported by
the need for a better understanding of the nature
and essence of the modern indictment act by all
participants of the criminal process.

Many scientists, in particular Ya.A. Grishin,
T.A. Gumerov, N.A. Yakubovich and others, have
devoted their works to the study of the historical
and modern forms of the completion of a pre-trial
investigation. At the same time, acomprehensive
study with the identification of the historical
stages of the procedural form of the completion
of the pre-trial investigation was not carried
out. With this in mind, the purpose of this
article is to conduct an analysis using general
scientific,  historical, comparative, legal
and dialectical methods of scientific knowledge
for determination of the historical stages
of the procedural form of the completion
of the pre-trial investigation on the territory
of modern Ukraine, while the specific tasks
of the research include the periodization
of the main historical stages in the development
of the legal form of the final document

of the pre-trial investigation, the identification
ofthefeaturesofeachsuchstageand theoverview
of historical roots of the modern indictment act.

2. Criterion for identifying individual
stages in the development of the indictment
concept

The section reveals the key features
of the legal form of the indictment as the main
criterion for identifying the historical stages
of the indictment’s development on the territory
of modern Ukraine.

Even long before the appearance
of the terms “indictment act” and “closing
indictment” and their legal consolidation in
codified acts of criminal procedure legislation
of Ukraine, positive law and its subsequent
enforcement faced the gradual formation
of certain substantive key signs that symbolized
the end of the stage of the pre-trial investigation.
T.A. Gumerov justly notes: “Like any other legal
institution, the indictment and the problems
of its drafting are rooted in the depths
of centuries, transforming and changing
depending on the characteristics of a particular
state, its legal structure, form of government
and political regime” (Gumerov, 2011, p. 4).

It is also important that as a result
ofthehistoricalandlegalanalysisoftheprocedural
formation of the completion of the pre-trial
investigation, it becomes possible not only
to consider the final individual procedural
documents and decisions of the investigation,
but also to highlight the corresponding
historical stages of their existence. Such stages
on the territory of modern Ukraine can be
considered: 1) the pre-revolutionary stage,
covering the time from Kievan Rus to the last
years of the existence of the Russian Empire;
2) the Soviet stage, including the period from
the beginning of the establishment of Soviet
power as a result of the civil war of 1917-1922
and until the collapse of the USSR in 1991;
3) the modern stage, which started at the
moment when Ukraine gained independence
in 1991 and continues to this day. Each
of these stages is characterized by its own
individual features of legal regulation
of the end of the pre-trial investigation
and the approach to determining the form
and content of the main effective legal document
that specifies the essence of the official charge
and the boundaries of the subsequent trial.

3. The pre-revolutionary stage
of the development of a procedural form
of the completion of a pre-trial investigation
(10*—20% centuries)

The sectionrevealsthe featuresof thefirst stage
in formation of the legal form of the indictment
on the territory of modern Ukraine, covering
the period from the 10" to the 20" centuries.
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The pre-revolutionary stage is the longest,
and the establishment of the institutions
of the court and pre-trial investigation goes
back to the time of the formation of statehood on
the territory of modern Ukraine. In particular,
based on the content of the Russian-Byzantine
agreement of 911, it can be concluded that
society already then renounced arbitrariness
and demanded an official trial of criminals.
At the same time, due to the lack of parchment
and the poor development of written office work
in Kievan Rus, there were no documentary
forms of pre-trial investigation (Gumerov,
2011, p. 8). At the beginning of the 11" century,
Russkaya Pravda consolidated the first ancient
procedural forms of a pre-trial investigation in
the form of persecution of the trace and vault
(Tikhomirov, 1953, pp. 87—112).

The time of feudal fragmentation in
Russia was characterized by the accumulation
of a variety of procedural forms of pre-trial
activities, and the appearance of such documents
as the oath (for parties, the governor
of the prince, witnesses), summons, letter
of delivery of the defendant, bill of indictment.
Their legal regulation was carried out on
the basis of veche legislation, in particular,
the Pskov Judicial Charter of 1397. The
development of these procedural forms
continued in the Code of Laws of Ivan III
of 1497 — a normative legal act, which was
a set of laws of the Russian state, created with
the aim of systematizing the norms of law
existingat that time. Itsarticle 16 enshrined such
a legal form as a report list, which, at the same
time, acted as an indictment and a protocol
of the court session, in which the court, which
is also the investigative body, brought charges
against the suspect and made a decision itself.
The decision was not recorded in the report
list, but was formalized by a legal letter, which
was drawn up by a special official — a deacon
or clerk (Gumerov, 2011, pp. 11-12). In turn,
Articles 4 and 5 of the Code of Law of Ivan IV
of 1550 additionally introduced criminal
prosecution of an official for incorrect presen-
tation (distortion) of the report list. Thus,
the increased requirements of the society to the
procedural registration of the pre-trial investigation
were consolidated and the prerequisites were
created for the formation of a form of indictment
with the further improvement of legislation.

The appearance of a procedural document as
close as possible to the indictment is evidenced
by Article 4 of the Decree of Peter I “On
the Form of the Court” of November 5, 1723.
In accordance with the norm enshrined in it,
“before the trial (except for these cases: treason,
villainy, or words contrary to the Imperial
Majesty and His Majesty’s surname and revolt),
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it is necessary to give a list to the defendant
with the items submitted from the petitioners,
in order to lead to acquittal, thus, calling
the defendant before the court, and to give
the list to him; on which to mark all judging
the number in which to stand before the court”
(Gumerov, 2011, p. 17).

Themostsignificantchangesintheprocedural
formation of the completion of the pre-trial
investigation in the pre-revolutionary time
were brought by the Judicial Reform of 1864.
This reform, in addition to the introduction
of a clear system of courts, the same for all parts
of the Russian Empire, the adoption of new
judicial charters that enshrined the democratic
principles of legal proceedings, the introduction
of the institutions of justices of the peace,
attorneys at law (advocacy) and the jury,
officially determined the duty of the prosecutor
to draw up the closing indictment in
the form of the indictment act. This was
directly enshrined in Article 519 of the Charter
of Criminal Proceedings of November 20,
1864, in accordance to which the indictment
must include the following data: 1) an event
containing signs of a criminal act; 2) the time
and place of the commission of this criminal act,
as far as is known; 3) the title, name, patronymic
and surname or nickname of the accused;
4) the nature of the evidence collected in
the case against the accused; 5) definition
according to the law: to which particular crime
the signs of the act in question correspond.
According to article 521 of the Charter,
the prosecutor attaches to the indictment act
a list of persons who, in his opinion, should be
summoned to the judicial investigation. In 1864,
immediately after the adoption of the Charter
of criminal proceedings, P1. Lyublinskiy noted:
“This Charter must be considered as a law
addressed to citizens, about the rights that are
given to them to protect from the arbitrariness
of the state and judicial authorities, and not only
as a set of prescriptions for judicial authorities
on the forms of legal process” (Lyublinskiy,
1906, p. 11). This important achievement
actually ended the pre-revolutionary stage
in the development of the procedural form
of the end of the pre-trial investigation.

4. The Soviet stage of the development
of a procedural form of the completion
of a pre-trial investigation (1918—1991)

The  section  reveals  the  features
of the second stage in formation of the legal
Jform of the indictment on the territory of modern
Ukraine, covering the period from the beginning
of formation till the collapse of the Soviet Union.

The next, Soviet stage began in the difficult
times of the Civil War and at first took
place against the background of the collapse
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of the achievements of the Judicial Reform
of 1864, however, after the first codification
of Soviet legislation, it was marked by
the creation of a legal form of the closing
indictment, which existed with appropriate
changes for almost century.

Four most important normative legal
acts of this stage should be highlighted:
1) Decree of the All-Russian Central Executive
Committee “On the Court” dated March 7, 1918
Ne 2, in accordance with Article 22 of “which in
criminal cases, the indictment act is replaced
by a resolution of the investigative commission
on trial. If such by a district people’s court was
found to be insufficiently substantiated, then it
dependsonittoreturnthecasetothecommission
of inquiry for further investigation or to entrust
it to one of the members of the court” (All-
Russian Central Executive Committee, 1918);
2) the Criminal Procedure Code of the Ukrainian
SSR of September 13, 1922, which introduced
the legal form of the closing indictment,
consisting of descriptive and operative
parts  (All-Ukrainian Central Executive
Committee, 1922); 3) the Criminal Procedure
Code of the Ukrainian SSR of July 20, 1927,
the articles of which in a new way regulated
the activities of the preliminary investigation
bodies, the prosecutor’s office and the court, in
particular, expanded the rights of investigators
and prosecutors to close criminal cases in
the absence of corpus delicti; 4) Criminal
Procedure Code of Ukraine of December 28,
1960 Ne 1001-05, which, with amendments,
continued to operate for the first twenty
years after the collapse of the Soviet Union
(Verkhovna Rada of the Ukrainian SSR, 1961).

5. The modern stage of the development
of a procedural form of the completion of a pre-
trial investigation (since 1991 — to this day)

The section reveals the key features
and achievements of the third stage in formation
of the legal form of the indictment, covering
the period from the adoption of independence by
the Ukrainian parliament on August 24, 1991 to
the present day.

The modern stage in the development
of the procedural form of the completion
ofthepre-trialinvestigation began when Ukraine
gained its independence — in 1991. At first,
this stage was characterized by the adaptation
of the former Soviet legislation to the new
socio-political realities, the approval of Ukraine
as a full-fledged member of the international
community, including the signing and ratification
of the European Convention on Human
Rights and its protocols with the subsequent

implementation of the convention into
the national legal order of Ukraine.

The key event of the current stage became
the adoption of the Criminal Procedure Code
of April 13, 2012 Ne 4651-VI, which, among
other things, replaced the legal form of the closing
indictment with the legal form of the indictment
act with the rejection of the structural division
into descriptive and operative parts, but with
a clear regulation of the list of data that is subject
to mandatory inclusion in the indictment act
(Verkhovna Rada of Ukraine, 2013).

6. Conclusions

As a result of the study, three main
historical stages of formation and development
of the procedural design of the end of pre-trial
investigation in Ukraine were identified: pre-
revolutionary, Soviet and modern. The pre-
revolutionary stage covers the time from Kievan
Rus to the last years of the Russian Empire.
The most significant changes in the procedural
design  of the completion of pre-trial
investigation in the pre-revolutionary period
were brought by the judicial reform
of 1864. This reform formally defined the duty
of the prosecutor to draw up closing indictment
in the form of an indictment act. The Soviet
stage includes the period from the beginning
of the establishment of soviet government as
a result of the civil war of 1917-1922 until
the collapse of the USSR in 1991. Initially,
the Soviet stage was characterized by
the collapse of the achievements of the judicial
reform of 1864, but after the first codification
of soviet law was marked by the creation
of a legal form of the closing indictment, which
lasted with changes for almost a century. There
are four most important legal acts of the soviet
stage: 1) Decree of the All-Russian Central
Executive Committee “About the Court”
of March 7, 1918; 2) Criminal Procedure Code
of the USSR of September 13, 1922, which
introduced a legal form of closing indictment,
consisting of descriptive and operative parts;
3) Criminal Procedure Code of the USSR
of July 20, 1927; 4) Criminal Procedure
Code of Ukraine of December 28, 1960. The
current stage of formation and development
of the legal form of the completion of a pre-trial
investigation has begun with independence
of Ukraine in 1991 and continues to this day.
At this stage, the former Soviet legislation was
adapted to the new socio-political realities,
and eventually, the new Criminal Procedure
Code of Ukraine, which replaced the closing
indictment with the indictment act, was
adopted on April 13, 2012.
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ICTOPUYHUI1 PO3BUTOK HPO]_[E.CYAJII)HO'I' ®OPMU 3AKTHYEHHA
A0CYAOBOTIO CIAIACTBA B YRPAIHI

Anoranis. Memoto cmammi € BU3HAYEHHS iCTOPUYHUX €TAIiB MPOIECYATbHOI GOPMU 3aKiHUeHHST
JIOCY/TOBOTO PO3CJIi/TyBaHHS Ha TePeHAX CyJacHOi YKpaiHH.

Memoou docnidscennsn. CtaTTioO BUKOHAHO i3 3aCTOCYBaHHSM 3arajlbHOHAYKOBUX Ta CIEIiabHUX
MeTO/[iB HAyKOBOTO ITi3HAHHS.

Pezynvmamu. 1lpoesieHo icTOPUKO-TIPABOBUII aHAJI3 TIPOIeCyanbHOTO OGhOPMJIEHHS 3aKiHUeHHS
JIOCY/IOBOTO CJI/ICTBA HA TepUTOPii cyyacHoi Ykpainu. IlpezncraBieno nuisx hopmMyBaHHS Ta iCTOPUYHUI
PO3BHTOK MPaBoBOi (hOpMU 0OBUHYBAIBHOTO AKTa.

Bucnosxu. Yracminok TpoBeeHOTO IOCTIIKeHHsSI BU3HAYEHO TPH OCHOBHI iCTOPWYHI eTamu cTa-
HOBJICHHSI i PO3BUTKY MPOIECYaTbHOTO O(OPMIIEHHS 3aKiHYEHHS [OCYIOBOTO CJI/CTBA B YKpaiHi:
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JIOPEBOJIOIIITHUT, pasTHCbKUI Ta cyvacHuil. JlopeBooniiinuit etan oxomuioe dac Big KuiBebkoi Pyci
JI0 OCTaHHIX POKiB icHyBaHHst Pociiicbkoi immepii. HailGibin 3Hauymii sMisn y npomuecyanbte ohopm-
JICHHS 3aKiHYEHHS JIOCY/I0BOTO CJIJICTBA B JIOPEBOJIIOLIMHUI Tiepios HpuBHecaa cynoBa pedopma
1864 p., skor0 GyJs0 odiliiiHo BU3HAYEHO OOOB'SI30K MPOKYpOpa CKJIACTH OOBMHYBAJbHUII BHCHOBOK
y dopmi 06BHHYBaJIBHOTO aKTa. PajsHCHKHUIl €Tar BKJIIOYA€E Tepioj] i3 MOYAaTKy BCTAHOBJIEHHS PA/ISH-
CBKOI BJIaJI SIK Pe3yJibrary rpoMasiHebkoi Bitfinu 19171922 pp. no posnagy CPCP y 1991 p. Cnouarky
PaZTHCHKUH eTam MPOXO/IMB Ha TJIi 3TOPTaHHs 0CITHEHb cy10Boi pechopmu 1864 p., opHaK micsst meproi
Koauikalii pajsHCbKOTO 3aKOHOJABCTBA O3HAMEHYBABCSI CTBOPEHHSAM IIPaBOBOi (hOPME OOBUHYBAJIb-
HOT'O BUCHOBKY, 1[0 IPOICHYBaJIa 3 BIANOBIIHMMYU 3MiHaMu Maitxe crouitrs. HazsaHo yotupu Haiibisibi
BaKJIMBI HOPMATHBHO-TIPABOBI akTH pajsiHcbkoro eraty: 1) [lekper Beepocilichkoro 1ieHTpaibHOTO BUKO-
Hauoro Komitery «IIpo cym» Bin 7 Gepesusi 1918 p.; 2) Kpuminanpro-npouecyanbuuii kogexe YCPP
Bin 13 Bepechst 1922 p., sikuil 3anpoBaguB MPaBoBY (GOpMY 0OBUHYBAIBHOTO BUCHOBKY, 0 CKJIa/ajia-
cs1 3 OIMCOBOI Ta Pe30JIOTUBHOI YacTuH; 3) KpuminambHo-mponecyanbunii kogeke YCPP Bin 20 sumns
1927 p.; 4) Kpuminanbno-nponecyansuuii kogeke Ykpainu Big 28 rpyans 1960 p. Cywacuuil eran
CTAHOBJICHHS i1 PO3BUTKY NPABOBOI (hOPMHU 3aKiHUEHHS I0CY/IOBOTO CJI/ICTBA PO3IIOYABCS 3 MOMEHTY 3/10-
6yTTst Yrpainoio HezamexHocTi B 1991 p. Ta Tpusae nonuni. Ha ribomy etari BinGyJacst agamtarist KOJIHII-
HBOTO Pa/ITHCHKOTO 3aKOHOJABCTBA 10 HOBHX CYCIIJBHO-TIOJITUYHUX Peatiil, a Takoxk OyB MpUitHSTHIL
Kpuminanbhuii nporecyanbiuit kogeke Yipainu Bix 13 kBitHs 2012 p., sskuii 3MiHUB 1IPaBoBy Gopmy
0OBUHYBAJIbHOTO BHCHOBKY Ha IIPaBOBY (hOPMY OOBUHYBAJIBLHOTO aKTa.

KmouoBi cnoBa: KpuMiHaJbHe TPOBAKEHHS, KPUMIHATBHO-IIPOIECYATbHI TIPABOBITHOCHHH,

JIOCY/I0BE  CJIICTBO, KpUMiHajbHe OOBMHYBAYeHHs, MAOMOBIAHMI CIMCOK, OOBMHYBAJbHHUN aKT,
0OBMHYBaJIbHUIT BUCHOBOK.
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