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CIVIL LAW REGULATION OF INFORMATION
TECHNOLOGY (IT) CONTRACTS

Abstract. The purpose is to analyze and substantiate the expediency of settling legal relations arising
in the IT sphere by means of the contract, definition of the legal nature of the specified type of contracts.

Research methods. The work is based on general scientific and special methods of scientific knowledge.

Result. Taking into account these methods, the article considers the current problems of civil law
regulation ofinformation technology contracts. The concept of “information technology” and its substantive
components are considered. It is determined that the development of the IT sphere stimulated a noticeable
change in public relations. As a result, there is an urgent need to create an appropriate mechanism for legal
regulation. It is established that the most effective way of such regulation is the conclusion of a relevant
agreement. The author also analyzes the legal nature of these agreements. The analysis of judicial practice
is carried out, and it is determined that courts characterize IT contracts differently. Examples of judgments
of the Supreme Court, whic\h contain conclusions on the content and legal nature of IT contracts, are
given. The bills regulating the performance of labor functions remotely are analyzed. The research studies
the legislation on creating an environment that will stimulate the development of the digital economy in
Ukraine. The legal regulation of concluding contracts in digitalization is considered.

Conclusions. The author concludes that the transformation of traditional spheres of public activity
has occurred due to the application of innovative technologies. Therefore, an IT contract should be
recognized as a type of contract that regulates public relations in the intellectual and information sphere.
The conclusion of such an agreement is the most appropriate way to settle the relevant type of legal
relations. At the same time, the specified type of the contract, considering its features, must be statutory
consolidated in the provisions of the Civil Code of Ukraine.

Key words: civil law regulation, information technology, provision of services, IT contracts, judicial
practice.

1. Introduction

The development of the digital economy
in Ukraine contributes to the emergence
and expansion of new models of legal relations.
Innovative technologies create a new reality
that requires the adaptation of almost all legal
institutions. To realize human capacity in such
conditions,thereisanobviousneedtocreateaclear
framework of legal regulation. In the scientific
literature, the concept of “information
technology” means a set of interdependent
information processes (Firsova, 2013).

Moreover, the international literature
states that information technologies (IT)
cover any form of technology, that is, any
equipment or technique used by a company,
institution, or any other organization
that systematizes and processes data. This
process includes computational, household
devices, telecommunications technologies,

© M. Briukhovetska, 2021

as well as consumer electronic means of use
and broadcasting as it becomes increasingly
digital. The rapid development of information
technology began in the mid-1960s. Over
the past decades, technology has spread
to virtually every area of society and has
almost inextricably linked the areas of public
life: industry, education, medicine, science,
professional telecommuting, entertainment,
and business (Grauer, 2001).

In these circumstances, it seems that
the contract is the most effective form of legal
consolidation of the desired economic content
of the parties.

2. Determination of the essence of the
IT contract in civil law and scientific doctrine

Article 6 of the Civil Code of Ukraine
stipulates that the parties have the right to
enter into an agreement that is not provided
for by acts of civil law but meets its general
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principles, the so-called “unnamed contracts”.
An important condition for concluding this
type of contract is the agreement of the parties
on its subject (Civil Code of Ukraine, 2003).

In particular, it is also determined that
the parties have theright tosettlein the contract,
which is provided by acts of civil law, their
relations, which are not regulated by these acts,
namely to conclude a “named contract” taking
into account the subject of such a contract.

In the author’s opinion, the specifics
of the application of the principles of legal
regulation peculiartoITincludethe presumption
of transparency and reliability of information,
its effective use, which is the object of legal
relations. The legal relations arising in the field
of information technology are characterized by
specific features.

It should be noted that free modeling
of IT contracts does not always minimize
the risks for each party. Despite the dispositive
nature of these contracts, their interpretation,
amendments and additions are often difficult
because they set a precedent.

Nowadays, the only legal nature
of the contract, which would regulate IT legal
relations, remains uncertain. The application
of the Commercial Code of Ukraine or the Civil
Code of Ukraine does not directly determine
the specifics of the essential conditions necessary
to regulate the creation or use of various objects
of the IT sector.

K. Yefremova considers the content
of Internet relations and emphasizes that
their regulation is an important area of work
of lawyers. It is necessary to clearly define
the basic concepts of these relations, ways
to regulate them, to pay attention to their
subjective composition (Yefremova, 2014, p. 8).

N. Kuchakovska notes that the current
legislation does not have a single approach to
the concept of a contract form. According to
the scientist, the form of the contract is a way to
reflect the mutual will of the parties to the cont-
ract towards its content on the appropriate
media. The scientist considers the procedure
for concluding electronic contracts by agreeing
and sending them via the Internet and states
that the current legislation needs to be improved
in the research area (Kuchakovska, 2016, p. 64).

Simson O.E. rightly says that most
companies operate in different countries,
therefore, this format of work significantly
affects the execution of legal relations. These
specifics are clearly reflected in the agreements
concluded between such entities. The scientist
points to the fact that the IT law of Ukraine is
still developing and also has its own features
that follow from the state of the IT market.
In Ukraine, the IT industry ranks third in

6

terms of exports. Almost 54% of customers are
the United States, which accounts for more
than half of the global IT services market
(Simson, 2017).

I. Koval holds that the legal form
of contractual relations within the framework
of attracting exclusive rights to innovation
should create conditions for reducing risks in
intellectual property relations. At the same time,
the scientist emphasizes the need for legislative
regulation, as well as functional and specialized
legal framework (Koval, 2015, p. 52).

K. Kustovska, analyzing the legal nature
of the information technology contract, marks
that it is a kind of a contract for work and labor.
It is reasonable to think that an important
prerequisite for the final desired outcome is
the proper and timely execution of contractual
relationsin the field of production of information
outputs, the proper implementation of each
party’s obligations (Kustovska, 2017, p. 35).

3. Judicial practice of the application of IT
contracts

Analyzing the case law, one can repeatedly
find the conclusions of the courts on the mixed
nature of contracts in this area.

For example, in case Ne 910/2683/19,
the defendant and the plaintiff concluded
a contract under which one party undertook to
provide comprehensive creative, informational,
digital, advertising, marketing, promotions
services, services for design development
and functional content of the website, supply
of software, as well as provide other services
related to the promotion of the brand, product
and services on the Internet defined by this
agreement, and the other party undertook to
accept and timely pay for services / works /
software security (Supreme Court ruling, June
2020).

The courts of first and appellate instance
resumed that the concluded agreement
is mixed by its legal nature and contains
elements of agreements for the provision
of services, contracting, production and transfer
of intellectual property rights, etc. At the same
time, the Supreme Court found unreasonable
and disregarded the applicant’s allegation that
the courts of previous instances, in violation
of Article 236 part 4 of the Commercial
Procedural Code of Ukraine, had failed
to take into account the Supreme Court’s
findings as of October 2, 2012 in Case 23,/236
on the application of part 4 of Article 822
of the Civil Code of Ukraine, as the contract has
no features of a construction contract.

Thus, if the parties have erroneously
incorrectly named or chosen the type of contract,
then to settle the legal relations arising between
them, the legal classification of the contract,
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in fact, is carried out by the courts during
the judicial settlement of the dispute between
the parties.

To implement an effective management
of intellectual property in the digital space, on
April 15, 2021, the Verkhovna Rada adopted
in first reading the draft Law “On Stimulating
the Development of the Digital Economy in
Ukraine” Ne 4303 (hereinafter referred to
as “the Law Ne 4303”) (Draft Law Ne 4303,
2020).

As defined in the explanatory note,
the purpose of the bill is to form an advanced
digital economy in Ukraine in the coming years
and increase the share of high-tech products
and services in Ukraine’s total GDP (gross
domestic product) to 10 percent.

The provisions of the bill propose to create
Diia City — an environment (ecosystem) that
will stimulate the progress of the digital economy,
developments in advanced technologies
with high added value, and the formation
of the knowledge economy.

The legislator determines the option
of choosing a contractual form of employment
contract in the registration of employment
relations between residents of Diia City and their
employees, which solvesanumber of problematic
issues of employment and performance of their
direct functions.

Thus, according to statistics provided by
the State Labor Service, the largest number
of violations in the field of employment
are committed by IT companies. To avoid
the conclusion of employment contracts,
companies use circumvention of the law. For
example, they conclude contracts with natural
persons-entrepreneurs, which allow the actual
admission to work of employees without
concluding an employment contract, keeping
shadow tax documentation and hiding the real
amount of wages (Lukash, 2019, p. 81).

Thus, the need for the adoption of this
bill is noticed in the objective need to create
an independent legal direction, using traditional
institutions of private and public law not limited
to the classical concepts of civil doctrine.

It should be highlighted that as a result
of the development of digital economy, which is
also called IT — network economy, the concept
of “virtual organization” is increasingly used in
the information society. O.V. Bignyak defines it
as “the adaptation of business to the conditions
of the post-industrial society that exists in
the realities of the digital environment, when
the leaders of organizations begin to understand
that business will develop only when
the organization is strongly connected with
modern technologies, including the Internet”
(Bignyak, 2018).

After the active transition of employees
of all types to remote work, which was caused
by the consequences of the spread of respiratory
disease COVID-19, there was a need to take
measures to regulate labor relations.

Many international companies, such as
Microsoft, Apple, Google, consider the remote
form of work as prospects for the development
of labor relations in general (Clayton, 2021).

However, Ukrainian legislation is still
at the initial stage of the development
of statutory regulation of such legal relations.

Therefore,in 2020, the bill “On Amendments
to Certain Legislative Acts to Improve the Legal
Regulation of Telework” was registered. Based
on the content of the explanatory note,
the main purpose of the adoption of the law is
to reform the old legislation, adopted in 1995,
in the context of digitalization. This bill came
into force on February 4, 2021 (Law of Ukraine
Ne 1213-1X).

With regard to the legal regulation
of the conclusion of contracts, it should be
noted that the draft Law Ne 4303 conceptually
new interprets the institution of compensation

and recovery of damages for improper
performance of the contract.
The legislator proposes to wuse such

a concept as “assurance” with the introduction
of a relevant article in the Civil Code
of Ukraine, referring to the ineffectiveness
of the current rule on the legal consequences
of an agreement in which one party misled
the other party on material circumstances.
Thus, the draft determines the possibility
for the parties to agree on a list of assurances
provided  regarding the  circumstances
and relevant to the conclusion, performance or
termination of such an agreement.

Analyzing the outlined issues, it should be
noted that the assurance should be understood
as written guarantees of compliance with
the actual circumstances that are essential to
the contract. In fact, assurance is a mechanism
for preventing risks by the parties.

At the same time, the provisions of this
bill provide for the non-obligation to prove all
the constituent elements of a civil violation.
The option of payment of compensation
is determined on the model of the English
institute of indemnity, the essence of which
is that one party to the contract may oblige
the other party to pay compensation in
the event of contractual circumstances
not related to breach of obligations.
Compensation is paid regardless of the intent
and fault of the person who undertakes to pay
the compensation.

This position is not entirely consistent with
established case law and civil law provisions.
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The Supreme Court in the
case Ne 759/2997/17-ts considering the
issue of imposing a penalty for late fulfillment
of obligations under the contract for
the provision of services for the development
and implementation of Internet-oriented
software, concluded that the courts should
assess the arguments of the executor guilt in his
actions, as well as the agreement of the parties
on non-fulfillment of obligations regardless
of the deadlines (Supreme Court ruling, March
2020).

Thus, in the opinion of the Supreme Court,
the appellate court unreasonably rejected
the arguments of the defendant to establish
the circumstances relevant to the proper
resolution of this case, in particular the absence
of his guilt in non-performance of the service
contract and unreasonable penalty.

The provisions of the mentioned draft
also provide for the avoidance of unjustified
reduction of compensation in court, unless
the party proves that it did not intend to
increase the damages. In such cases, the courts
must rely on the evidence base to promote
compliance with the principles of fair trial.

A separate problem, in the author’s opinion,
is the recognition of electronic documents
(electronic contracts) as court evidence. At
present, there is no proper legal regulation
in the procedural codes, which would detail
the fundamental possibility of using such
evidence.

The exercise of the rights of the parties
significantly depends on the legal nature
of the contract in terms of its voluntary or
legally binding nature. The Draft Law Ne 4303
will ensure the conditions for the conclusion
and proper fulfillment of IT contractual
obligations, protect the rights of the parties to
the contract in the introduction of innovative
technologies in private law relations.

The scientific literature contains numerous
scientific positions that an important tool for
legal regulation of the IT market is the creation
of an effective regulatory framework that will

promote the development of the Ukrainian
market of information technology. Thus,
the specified legal regulation should include
provisions on protection of intellectual
property rights, antitrust policy, regulate fair
competition, determine industry standards.
In addition, it is essential to take measures
to combat cybercrime and trafficking in
information technology. These measures should
be aimed at promoting the advancement
of the IT market and information society, as
well as the implementation of international
agreements in national law (Lytvyn, 2011, p. 83).

4. Conclusions

Given the above, the author concludes that
in Ukraine, the digital economy has begun to
develop rapidly, resulting in new models of legal
relations. Thanks to the use of innovative
technologies, the transformation of traditional
spheres of public activity has taken place.
This requires the adaptation of almost all
branches of law to such a process. Thus, there
is an obvious need to create a clear mechanism
of legal regulation not similar to other, new
areas of legal relations.

In our opinion, an IT contract should
be recognized as a type of contracts that
regulates public relations in the intellectual
and information sphere. An IT contract
is an agreement between a customer
and a contractor to provide services or perform
work in the field of information technology.
The definition of intellectual property rights
transferred under this agreement is crucial in its
content. The peculiarity of such contracts lies in
the fact that it can be concluded even through
a mobile application.

Entering into an IT contract is the most
appropriate way to settle legal relations arising
due to the provision of relevant services
and performance of work. At the same time,
this type of agreement, given its features,
should have a clear legislative enshrinement
in the provisions of the Civil Code of Ukraine,
whichwilldetermineitslegal natureand regulate
the procedure for concluding and terminating.
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IUBLJIbHO-ITPABOBE PEI'YJIIOBAHHS 1OT'OBOPIB
Y COEPI IHOOPMAI[IITHAX TEXHOJIOTI (IT)

AHorauis. Memoto cmammi € anaii3 Ta 00rDyHTYBaHHSI IOIIIBHOCTI BPETYIIOBAHHS [IPABOBI[HOCHH,
1110 BUHUKAIOTh Y cdepi indopmartitinux texnooriii (I1T), 3a momomororo goroBopy Ta BU3HAYEHH: ITPaBo-
BOI TIPUPOAHU 1[bOTO BUY ZIOTOBOPIB.

Memoou docnidscenns. Po60oTy BUKOHAHO HA MIJICTABI 3aralbHOHAYKOBKX Ta CIIEIIaIbHUX METO/IB
HayKOBOTO Ii3HAHH.

Pezyavmamu. 3 orisily Ha 3a3Ha4YeHi METOAM Y CTATTi PO3IJISAAIOTHCS AKTyalbHi MpobieMu
IIUBIILHO-TIPABOBOTO PETYJIIOBAHHS JIOTOBOPIB, 10 YKJIAAAOThCS y cdepi iHpopManitHUX TEXHOJIOTIN.
PosrasHyTo TOHATTS «iH(OpPMAITiiTHI TEXHOJIOTIi» Ta HOTO 3MiCTOBI CKIaIHIKHN. BrusaHaueHo, 110 B pe3yJib-
TaTi po3BuTKy I T-cdepu Bigdymacs moMitHa 3MiHa CyCIiIbHUX TIPABOBIIHOCKH, YHACIIIOK YOT0 BUHUKJIA
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HaraJbHa HeoOXiIHICTh CTBOPEHHS BiAMOBIIHOTO MEXaHi3My MPaBOBOTO peryioBanis. KoHcraroBaHo,
10 HafieheKTUBHINNM CTOCOOOM TAKOTO PETYJIIOBAHHS € YKJIAJEHHS BiAMOBIAHOTO I0TOBOPY. ABTOPOM
TaKOoX MTPOAHANi30BaHO MPABOBY IIPUPOJY BKa3aHUX /0roBopiB. IIpoBeneHo aHami3 cynoBOi IpakTUKK
Ta BU3HAYEHO, 110 CY/IU TI0-Pi3HOMY XapaKTepu3yioTb goroBopu y cdepi I'T-Texnomnoriit. HaBeneno npu-
KJIaau cyloBuX pitenb Bepxosnoro Cypy, y SIKUX MICTATbCS BUCHOBKH I[OZI0 3MICTY 1 ITPaBOBOI IPUPOAN
IT-norosopis. [IpoananizoBaHo 3aKOHONPOEKTH, 1O PETYJIIOITh BUKOHAHHS TPYAOBUX (DYHKIIIi AUCTaH-
iiino. [IpuiseHo yBary BUBYEHHIO 3aKOHOJABCTBA I[0/I0 CTBOPEHHS CEPE/IOBHIINQ, SIKE CTUMYJIIOBATH-
Me PO3BUTOK IIUGPOBOI €KOHOMIKHU B Ykpaiti. Po3risinyTo npaBose perysoBants yKJIaJeHHs J0r0BOPiB
B YMOBaX JApKUTai3alii.

Bucnoexu. Yuacigok JoCTiKeHHs 00IPYHTOBAHO, 10 B Pe3yJbTaTi 3aCTOCYBAHHS IHHOBAI[IHHUX
TEXHOJOTIH BinOyJiacs TpancdopMallist Tpaguiiiinux chep cycuinbhol gisibrocti. Tomy IT-norosip Bap-
TO BU3HATH SIK BUJ[ JIOTOBOPIB, 1110 PETYJIIOI0TH CYCIiJIbHI BITHOCHHY B IHTEJIEKTYaJIbHii Ta iHOpMaItiiiHiil
cepi. YKIaieHHsI TAKOTO JIOTOBOPY € HANWIOPEUYHININM CrIOcOO0M yperyJ ioBaHHs 3a3HaYeHNX [PABOBI/-
HocuH. BogHovac 1eif BUL I0r0BOpY, 3 OISy Ha HOro 0COOIMBOCTI, TOBHHEH MATH YiTKE 3aKOHOABYE
3aKpimvieHHs B HosI0keHHAX Ll1BiIbHOTO Ko/lekey YKpaiHu.

KmouoBi cioBa: 1MBiJIbHO-TIPABOBE peryJiioBaHHs, iH(OpMAIliitHi TEXHOJIOTI, HAJaHHSI TIOCHYT,
IT-noroBopw, cyioBa MpakTHKa.
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AN INVESTMENT CONTRACT
IN THE PRIVATE LAW OF UKRAINE

Abstract. The purpose of the article is to conduct a detailed consideration of the nature
of an investment contract as a private-law construction and specify particularities of its generic definition
in the system of civil law contracts.

Research methods. When developing the paper, the authors relied on general scientific and special
methods of scientific cognition. Analysis and synthesis helped identify elements and particularities
of aninvestment contract as a private-law construction, consider it through the prism of civil-law contracts,
and provide a promising outlook of its application as a regulator of private law relations. The methods
of classification and systematization used in the research allowed generalizing doctrine and the current
legislation of Ukraine, eliciting challenges of interpreting the nature of an investment contract through
its subject.

Results. The article conducted a detailed consideration of different approaches to the nature
of an investment contract available in doctrine. Consequently, they were conditionally divided into
public-law and private-law concepts interpreting an investment contract. It was established that the latter
approach is top-priority in modern science and practice. The thesis relies on a criterion of the contract’s
subject matter — investments as capital expenditure. The latter means action. This action is legitimate,
initiative — the outcome of a free expression of the will and focused on achieving a legal result. Being
an initiative, lawful act of a person’s free expression of the will, capital expenditure is conducted on
the basis of the discretionary nature of civil-law regulation. The social and economic effect as a result
of capital expenditure allows interpreting it as widely as possible. Thus, to attribute an investment
contract to a particular type seems debatable from the perspective of the complexity of its separation from
related contractual structures.

Conclusions. An investment contract is immanently characterized by the private-law nature driven by
its legitimate essence as a free, initiative, lawful act focused on the dynamics of civil relations and governed
by the mechanisms of dispositive legal regulation. The analysis of legal regulations does not allow limiting
it to a specific range of subjects that may act as investors. An investment contract is a through concept by
nature, and the presence of its special features does not negate the affiliation of a particular contractual
structure to some type in another system of classifications established by law or doctrine.

Key words: contract, investment, private law, transaction, investment contract.

1. Introduction

Despite the intense development of modern
social relations in all their manifestations driven
by global integration processes, the convergence
of legal systems, digitalization, the basic
structures underlying the legal regulation

© V. Vasilieva, A. Zelisko, 2021

of these relations remain the same. In particular,
this is about contract design. The above-
mentioned confirms universality, the flexibility
of such design, which, based on the principles
of dispositive contractual regulation of relations,
tends to get through all those socio-economic
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and legal transformations taking place in society.
The most effective applicability of the contract
as a form of regulation of social relations
is manifested in doctrinal developments
of the contract as a source of civil contract law.
Nowadays, the interpretation of the contract as
an act of individual lawmaking is ubiquitous in
domestic science and practice.

The use of contractual construction to
regulate different spheres of public relations
determines the generation of a large variety
of contracts, which are marked by their
inherent legal characteristics and specifics
of the subject, object, and content. At the same
time, the development of social, economic,
and legal conditions in society also determines
the availability of such contractual structures,
which are difficult to distinguish from each
other.

These two trends in designing different
types of contracts in society ascertain
the static demand in the doctrine and practice
of developments on the nature of such
contracts, the problem of their correlation
or differentiation. Studies of the nature
of an investment contract are among the above
scientific and applied problems. The contractual
construction is characterized by the drives for
growing relevance in the modern context, as
the intensification of investment attractiveness
of states is becoming almost the top-priority
area of their strategy and tactics.

The issues of contract law and some
of its aspects have been studied by a cohort
of prominent modern scientists: T.V. Blashchuk,
A.H. Biriukova, T.V. Bodnar, M.I. Brahinskyi,
O.A. Belianevych, S.M. Berveno, V.A. Vasylieva,
A.B. Hryniak, S.D. Hrynko, N.Yu. Holubieva,
O.V. Dzera, ILR. Kalaur, V.M. Kossak,
V.V. Luts, V.V. Rieznikova, N.V. Fedorchenko,
O.S. Yavorska, O.Yu. Cherniak (Dyminska),
Zh.L. Chorna, and others. Specialized scientific
investigations of subject investment contracts
have been carried out by the following
scientists: O.M. Antypova, V.V. Kafarskyi,
O.R. Kibenko, V.M. Kossak, O.E. Simson,
O.M. Chaban, and others. However, different
approaches to the interpretation of the nature
of an investment contract and its attributes keep
actualizing scientific inquiry in the relevant
legal dimension. Given the above, the purpose
of the scientific article is to conduct a detailed
examination of the nature of an investment
contract as a private-law  construction
and specify particularities of its generic
definition in the system of civil law contracts.

2. Private law nature of the structure
of an investment contract

Moderndoctrineisfullofdifferentapproaches
to the nature of the contractual structure
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under study, the maximum generalization
of which allows the authors to conditionally
divide them into supporters of public-law
and private-law essence of an investment
contract. It is worth noting that interpreting
it as private-law, in particular, civil contract,
is more common. For example, V.V. Kafarskyi
regards an investment contract as a transaction
between two or more persons, under which
the parties establish rights and obligations for
a defined period within the relations between
the parties regarding investment of all types
of property and intellectual assets in objects
of business and other activities to generate
profit or a social effect (Kafarskyi, 2006, p. 106).
O.M. Chaban in his research also concludes that
an investment contract is an independent type
of civil contract, which focuses on investing
in investment object, emphasizing that it is
required to exclude the possibility of applying
civil acts concerning other civil contracts to
the relations it regulates (Chaban, 2013, p. 3).
Leading scientists of commercial law also define
an investment contract through the concept
of a civil contract and transaction. Thus,
O.M. Vinnyk interprets an investment contract
as the contract of property-organizational
nature concluded by an investor or his
authorized representative with other parties,
which stipulate the implementation of practical
actions to provide specific investments for
an object defined by the contract which have
to produce a socio-economic effect expected
by the investor (Vinnyk, 2009, p. 68).
O.Ye. Simson defines the concept of an
investment contract as a joint venture
agreement, or any other civil agreement under
which one party (investor) transfers property,
property rights and/or other valuables, which
have a market value, in possession or for use
to the other party (investment recipient),
and the investment recipient, in exchange,
undertakes to pay the investor a share
of the profit (income), specified by the contract,
of business in the form of periodic payments or
one-time payment (Simson, 2000, p. 222).
Therefore, the consideration of the main
legal features of such contracts should be
carried out by relying on the criterion that
identifies the generic attribution of any
contract — the subject-matter of the contract.
Thus, according to para. 1 of Art. 638
of the Civil Code of Ukraine, the subject-matter
of the contract is an absolutely essential
condition for any type of contract (Zelisko et al.,
2019, p. 916). In terms of specifying the subject
matterof any contract, it should be emphasized in
view of the availability of different concepts. As
already mentioned, the essence of an investment
contract is capital expenditure, which by its
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legal nature, is the action of legal entities. The
very actions of legal entities in most cases
are the basis for the origin of relevant legal
relations. The acts of external conduct of people
are a subject of legal regulation (Vasilieva,
2006, p. 161). Therefore, since there is no
legally defined subject matter of an investment
contract, it would be appropriate to proceed
from the fundamental concept in the area under
study — “investment”. Its nature determines
the legal characteristics of an investment
contract.

3. Capital expenditure as the subject
matter of an investment contract

According to art. 1 of the Law of Ukraine
“On Investment Activity”, investments are
all types of property and intellectual values
invested in objects of entrepreneurial and other
activities, which generate profit (income) and/
or social and environmental effects (Zakon
“Pro investytsiynu diialnist”, 1991). Thus, one
can invest anything (except for the restrictions
prescribed by current legislation) in anything,
as the Law does not limit investment only
to entrepreneurial activities. Both the social
and economic effect as a result of investment
expenditure allows it to be interpreted as
broadly as possible. Consequently, from
the perspective of the external form, investment
expenditure can be manifested in any civil
contract (Zelisko, 2021). This conclusion is
confirmed by para. 2 of Art. 5 of the Law, under
which investors can act as depositors, creditors,
buyers, as well as perform the functions of any
participant in investment activities.

The very essence of the definition
of investment is limited to the etymological
origin of this concept - investment
expenditure. When transferring this concept
to the legal realm, it is obvious that capital
expenditure means an action. This action is
legitimate, proactive — the outcome of a free
expression of the will, and focused on achieving
a legal result. These features correspond to
Art. 202 of the Civil Code of Ukraine, which
states that a transaction shall be an action
of a person aimed at acquiring, changing or
terminating civil rights and obligations. In
O.A. Pidopryhora’s opinion, the legitimacy
of actions aimed at achieving a particular legal
result (the emergence, change or termination
of rights and obligations) initially reveals
the nature of the transaction (Pidopryhora,
1995, p. 215). Thus, investment expenditure as
the essence of an investment contract is fully
consistent with the structure of the transaction.
Being an initiative, lawful act of a person’s free
expression of the will, capital expenditure is
conducted on the basis of the discretionary
nature of civil-law regulation, which, inter

alia, is manifested in legal equality, freedom
of expression, and property independence
of participants in legal relations.

In science, there are positions according to
which the involvement of public-law entities in
the investment contract establishes the public-
law nature of the investment contract. The
authors believe that the applicability of the above
dispositive legal regulatory mechanisms to
the investment contract is one of the arguments,
which indicate that the participation of a public
entity in the contract under study does not
affect the private-law nature of the investment
contract. If such contractual relations are
regulated by legal equality and free will of their
participants, then public-law entities realize their
so-called “private legal capacity” acting legally
equal to other participants in civil relations.
In this regard, it is worth supporting available
in the literature developments of the so-called
dual legal capacity of public-law entities
(in particular, the conceptual developments by
0.0. Pervomaiskyi) (Pervomayskyi, 2003, p. 8;
Klymenko, 2006, p. 9). The state realizes its public
legal capacity by establishing rules for regulating
relations in society. However, when entering into
property and non-property relations, the state
acts within its private legal capacity and is legally
equal to other participants in relations. Therefore,
the participation of public-law entities in
the investment contract does not transform its
private-law nature.

According to the provisions of the Civil Code
of Ukraine (p. 4 of Art. 11), an administrative
act may be the basis for the emergence of private
law relations, but it causes the dynamics of civil
relationsrather than administrative onesas public.
As O.S. Yoffe, the classic of civil law, rightly notes,
the body committing an administrative act aimed
at establishing civil law relations never becomes
a party to the legal relations. The contract
is concluded by subjects of civil law (Yoffe,
2004, p. 109). According to V.V. Vasilieva, in
contrast to an administrative act, transactions are
made to generate exclusively civil effects, while
administrative acts also generate the occurrence
of administrative effects (Vasilieva, 2016, p. 45).
Thus, the statutory and practice-based option
of the origin of civil relations pursuant to
an administrative legal act cannot be a ground for
doubts in the private law nature of the investment
contract as a transaction.

There is no doubt, the main subject-matter
of regulation of the investment contract
with its legal nature is property relations. At
the same time, its feature entails the inclusion
of a significant segment of the so-called
organizational relations in its regulatory scope.
The complex nature of investment relations,
which mediates the process of capital expenditure,
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is reflected in organizational relations. Those
that have an organizational nature seems to be
an undoubted characteristic of civil relations
today. In particular, R.A. Maydanyk elucidates
the nature of civil organizational relations as
jural relations of a legal procedure focused
on the emergence and adjustment of actions
of participants in organized legal relations following
the rights and obligations that constitute the essence
of these relations (Maydanyk, 2012, p. 106—107).
Thus, supporting the fact that organizational
relations are immanently peculiar to investment
contracts and, at the same time, one can present
another argument in favor of the private-law nature
of the investment contract.

Among the potential factors that may
provoke attempts to interpret the investment
contract as public-law, the authors stress
its distinct focus on meeting the public
interest of the state and society as a whole.
It appears that the category of interest in terms
of the differentiation of private-law or public-
law nature of the investment contract cannot
be an independent and unconditional criterion.
In the modern context, there are such areas
of public relations in which the coherence of public
and private interests is so strong that it is difficult to
separate them from each other for sure. This feature
is most prominent in the realm of the issue under
consideration. The very definition of the subject-
matter of the investment contract as capital
expenditure, the purpose of which is to make
a profit or achieve other social and economic
effects, proves the above. Thus, even if it concerns
the satisfaction of private interest of an individual
under capital expenditure, it is beyond controversy
that separate capital expenditure is an activating
factor for the state economy. In the very
context of capital expenditure, it becomes clear
the dominant role of private interest in specifying
and affecting the public interests of society as
a whole. Therefore, the design of an investment
contract, remaining private-law by its nature,
is distinguished by the maximum impact on
the satisfaction of public interests.

4. Generic characteristics of an investment
contract

Both social and economic effect as a result
of capital expenditure allows it to be interpreted
as broadly as possible. From the perspective
of the external form, capital expenditure can be
manifested in any civil contract. The conclusion
is supported by para. 2 of Art. 5 of the Law,

investors can act as depositors, creditors, buyers
and perform the functions of any participant in
investment activities.

Given the above, it seems debatable to
attribute an investment contract to the specific
type of contract given the complexity of its
separation from related contractual structures.

The mentioned feature of investment
contracts is rendered in the scientific
developments. R.B. Shyshka emphasizes that
thisisacollective concept foragroup of contracts
that mediate legal relations between participants
in the investment process using the provisions
of investment law (Shyshka, 2014, p. 117).
Indeed, one can discuss the existence of so-called
“integrated” contracts which also comprise
investment contracts in addition to foreign
economic, business, consumer or commecial
(Vasilieva, 2016, p. 130). This concept embraces
a range of long-known and relatively new, even
unnamed, contracts which lay groundwork for
investments. It likely refers to the characteristic
algorithm of such contracts following their
purpose and scope than a special subtype or
even type (Shyshka, 2014, p. 118).

Thus, based on the characteristics of the
subject-matter of investment contracts -—
capital expenditure, they can be manifested in
any civil-law contracts focused on achieving
social or economic effect by investing material
benefits in the object of any activity.

3. Conclusions

By relying on the above, the authors hold
that an investment contract asan act of investing
is immanently characterized by private-law
nature driven by its legal nature as a free,
proactive, lawful act aimed at the dynamics
of civil relations and governed by mechanisms
of dispositive legal regulation. The latter are
manifested in the established categories of legal
equality, freedom of expression and property
independence, which are unconditional for
the doctrine of civil law.

The analysis of legal regulations does
not allow limiting it to any type of activity
(entrepreneurial ~ or  non-entrepreneurial)
or a certain range of entities that can act as
an investor. An investment contract is a through
concept in its essence, and the presence
of its features does not negate the attribution
of a particular contractual structure to some
type in another system of -classifications
established by law or doctrine.
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IHBECTUIIITHUI IOTOBIP ¥ IPUBATHOMY ITPABI YKPATHU
Anorauis. Memoto cmammi € KOMIUIEKCHWIA PO3TJISi/L IPUPO/Y iHBECTUIIITHOTO JIOTOBOPY SIK TPUBAT-

HOTIPABOBOI KOHCTPYKIIil Ta OKpeCIeHHsI 0cOOIMBOCTEl 10r0 BUIOBOrO BUSHAYEHHS B CUCTEMI IIMBLIBHO-
IIPAaBOBUX JIOTOBOPIB.
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Memoou docnidacenns. Po6oTy BUKOHAHO Ha TIiCTaBi 3araJbHOHAYKOBUX i CIIEIiaJbHUX METOIB
HayKOBOIO Tli3HAHHSL. 32 JJONOMOTOI0 METOAIB aHAJI3y Ta CUHTE3Y BUSBJIEHO O3HAKH i 0COGIMBOCTI iHBEC-
TUIIHHOTO JIOTOBOPY $IK IIPUBATHOIIPABOBOI KOHCTPYKIIil, 3/[i1ICHEHO PO3IJIS HOT0 KPi3h IJIOIUHY CHUC-
TeMHU IMBIJTbHO-IIPABOBUX /IOTOBOPIB Ta OKPECJIEHO MEPCIIEKTUBHICTD HOT0 3aCTOCYBAHHS K PETyJIsITOpa
TIPUBATHUX BifiHOCWH. BukopucTtani B goci/keHHI MeToan Kiaacudikaliii i cucreMaTn3ariii 1aam 3Mory
[POBECTH y3arajbHEHHsI JOKTPUHU T4 YMHHOTO 3aKOHOIABCTBA YKDAiHU, BUSBUTU OCHOBHI IpPoGjieMu
TPaKTYBaHHS IPUPOJN IHBECTUILITHOTO 0TOBOPY Yepe3 MOHATTS HOTo npeaMeTa.

Pesynomamu. Y crarti posriistHyTo BceGIUHO TIpeCTaBieHi B IOKTPUHI Pi3HI MAX0AM 10 IPUPOAK
IHBECTHIIITHOTO JIOTOBOPY, 32 PE3YJIbTaTaMU YOr0 YMOBHO IMO/IIJIEHO iX Ha MyOJIiYHO-TIPABOBI Ta IPUBAT-
HOIIPABOBI KOHIIEIIii TPaKTyBaHHS iHBECTHUIIHOTO M0TOBOPY. KoHCTaTOBaHO, 10 caMe OCTAaHHi MmiaXi
€ IIPIOPUTETHNUM Y CyYacHiii HayIi | mpakTuil. B ocHOBY 00IpyHTYBaHHSI HaBeIEHOI T€3H MOKJIAJeHO KPH-
Tepiil mpeaMeTa JOTOBOPY — IHBECTHII K KamiTtanmoBkianeHHss. OCTaHHE 32 CBOIM 3MiCTOBUM HaBaHTa-
JKeHHSIM € fii€to. | 111 [1ist € mpaBoMipHOIO, iHIIIATMBHOIO — € Pe3yJIbTaTOM BiJIbHOTO BOJIEBUSIBJIEHHS OCO-
6u Ta cIIpsIMOBaHa Ha JOCATHEHHSI TIPABOBOTO pe3yJibraty. STk iHiliaTHBHUM, MPaBOMIPHUN aKT BiIBHOTO
BOJICBUSBJICHHsI 0COOM, KalliTaJTOBKJIAJCHHS 3AIHCHIOETHCA HA OCHOBI JMCIIO3UTUBHOCTI IIUBLIBHO-TIPa-
BOBOTO perysoBanHs. ColliabHUI Ta eKOHOMIYHUI eDeKT SIK Pe3yJIbTaT KalliTaTOBKIANEHHS A€ 3MOTY
MaKCHMAJIbHO IMUPOKO HOTO TpaKTyBaTH. TakmM 4MHOM, BifiHECEHHST iHBECTHINIHOTO JIOTOBOPY CYTO /IO
SKOTOCb BUJIY JIOTOBOPY BUJAETHCA JUCKYCIMHUM 13 1MO3ULII CKIAHOCTI H0T0 BiMEXyBaHHs Bijl CyMix-
HUX JIOTOBiPHUX KOHCTPYKIIiH.

Bucnosxu. [lns iHBeCTHIIHOTO TOTOBOPY iMaHEHTHO XapaKTepHa IPUBATHOIPABOBA TIPHPOJA,
3yMOBJIEHA HOTO TPAaBOYMHHOIO CYTHICTIO SIK BIJIBHOTO, 1HII[IaTHBHOTO, IIPABOMIPHOTI0 aKTa, CIIPSIMOBAHOTO
Ha JINHAMIKy [MBIJbHUX IIPABOBIZIHOCHH Ta PEryJbOBaHOTO 3a JIOIOMOTOI0 MEXaHi3MiB AMCIO3UTHBHO-
IO TPAaBOBOTO PeryJioBaHHs. AHaJIi3 3aKOHOMABYNX HOPM HE A€ 3MOTH OOMEKUTH HOTO [EBHUM KOJIOM
cy6’exTiB, siKi MOKYTb OyTH iHBeCTOpaMU. |HBECTUIIHHUIT IOTOBIP € HACKPI3HUM 3a CBOEIO CYTTIO IIOHSIT-
TSIM, 1 HAsIBHICTh IOTO CIEI[iaIbHUX O3HAK He HiBETIOE HAJIEKHICTh MEBHOI JIOTOBIPHOI KOHCTPYKILi 10
STKOTOCh BU/LY B iHIITI crcTeMi KTacudikarii, ycTaleHuX y 3aKOHOABCTBI UM TOKTPHHI.
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SQUEEZE-OUT: INTRODUCTION EXPEDIENCY
AND FAIR VALUE CHALLENGE

Abstract. The purpose of the article is to substantiate the legality of the squeeze-out procedure given
legal opinions about the constitutionality of regulations on the compulsory sale of the shares of minority
shareholders and the determination of their fair value.

Research methods. The contribution is based on general scientific and special methods of scientific
cognition.

Results. The author analyzed the procedure for exercising squeeze-out, elucidated legal approaches
to establishing the constitutionality of provisions covering squeeze-out, outlined legislative approaches to
compulsory expropriation. The author also identified a range of problems of a fair value of the stock traded
under squeeze-out and offered ways to improve the issue under consideration at the legislative level.

Conclusions. 1t is argued that the right to compulsory expropriation may be established by
the Constitution of Ukraine, the Civil Code of Ukraine, and special laws; the squeeze-out procedure is
set under authority and in the manner consolidated in the Law of Ukraine “On Joint-Stock Companies”.
In addition, the Law contains a guarantee for full compensation for stock value under the relevant terms.
Theshortcoming ofthe current legislation is zero guarantees for the protection of the monitory shareholder’s
rights, whose shares are bought out, which should be specified in the very procedure. It is manifested in
the lack of proper control over squeeze-out compliance that, in turn, causes the determination of an unfair
market price of shares, which are compulsorily bought out. Therefore, there should be statutory provisions
for special control of the court or the National Securities and Stock Market Commission to ensure
a transparent squeeze-out and determination of a fair value of the stock.

Key words: squeeze-out, owner of dominant controlling stake, fair price, minority shareholders,

public interest, property, ownership.

1. Introduction

Over the last few years, the efficiency
of a market economy has required addressing
a strategic task — to ensure the quality
of laws. Permanent legal reforms with frequent
alterations in the content of legislative rules
and legal procedures in different areas of legal
relations without a sound legal doctrine do
not do good for society (Tertyshnyk, 2019).
In particular, rules of corporate legislation
are subject to drastic changes. It is driven by
the execution of the state’s task — to bring
domestic legislation in line with European
standards. Each of the implemented changes
needs to be discussed and analyzed, and if
available gaps or conflicts — a high-quality
solution to the existing shortcoming.
Therefore, the issue of introducing squeeze-
out (the procedure of mandatory sale of shares
by minority shareholders at the request

© L. Sishchuk, 2021

of majority shareholders) into corporate law
was not ignored.

Analyzing the definition of squeeze-out in
national law, the legislator has chosen a broader
approach — covered by this procedure all
joint-stock companies, not only those whose
shares are traded on the regulated securities
market — than one set out in the standards of EU
Directive 2004/25/€C as of April 21, 2004.
Instead, a squeeze-out threshold was chosen
higher than 90 percent, which is the minimum
under the Directive (Shvydka, Lohvynenko,
2021, p. 315).

As it is known, corporate relations are
in rapid evolution, hence becoming more
complicated. Therefore, they require proper
regulation. Juridical facts in the mechanism
of legal regulation of corporate relations
have all the features of traditional specific
differentiation of juridical facts (Zhornokui,
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Slipchenko, 2020, p. 39). According to legal
consequences, there are such juridical facts that
establish the right; change the right; exercise
the right; terminate the right. The availability
of the latter leads to the termination of legal
relations. Such juridical facts include legal
actions related to the squeeze-out procedure.

As the procedure of selling shares through
squeeze-out is associated with the compulsory
termination of corporate relations of a minority
shareholder with the company, the corporate
community faces a range of issues concerning
the legality of making the relevant
amendments to legislation, compliance with
the Constitution, imperfection of the proposed
mechanism of mandatory alienation of shares
(a lack of proper control over the procedure
by regulatory authorities; the challenge
of determining fair value for shares; a lack
of specific ways to protect the rights of minority
shareholders, etc.).

The squeeze-out procedure was eluci-
dated in the scientific works by L.M. Bielkin,
Yu.M. Zhornokui, A.V. Kostruba, O.V. Kolo-
hoida, L.D. Rudenko, V.M. Tertyshnyk,
T.I. Shvydka and other. However, guarantees
for the exercise and protection of the rights
of minority participants during the compulsory
buying out of their shares remain unresolved in
terms of legislation.

The purpose of the article is to
analyze squeeze-out given legal opinions
about the constitutionality of regulations
of the compulsory sale of the shares of minority
shareholders at the request of the owner
of the dominant controlling stake and about
legal approaches to determining the fair value
of redeemable shares.

The study highlights important scientific
and applied issues concerning the legitimacy
of the squeeze-out procedure and compliance
with the principle of social necessity
and justice in case of execution. Keeping in
mind the research purpose, the author used
methods, which generally allowed establishing
the relevant lines: analysis and synthesis,
systems analysis, induction and deduction,
formal-legal and comparative-legal method,
etc. Thus, the structural and functional
analysis made it possible to describe the legal
procedure for squeeze-out, determine necessary
elements of a public irrevocable demand
and the method of calculation of the fair
price of redeemable shares. Systems analysis
and synthesis elucidated the inner nature
and impact of the squeeze-out procedure on
the rights and interests of minority interests,
as well as the lack of adequate guarantees for
the exercise and protection of their rights in
case of violation.
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2. Legal
squeeze-out

The Law of Ukraine “On Amendments
to Certain Legislative Acts of Ukraine on
Increasing the Level of Corporate Governance
in Joint-Stock Companies” Ne 1983-VIII as
of March 23, 2017 amended the Law of Ukraine
“On Joint-Stock Companies” and updated
Arts. 65-1-65-5, which touch upon squeeze-
out. In particular, Art. 65-2 of the Law envi-
sages the procedure for the mandatory sale
of shares by shareholders at the request
of a person (persons acting in concert) who
is the owner of the dominant controlling
interest. Therefore, the owner of the dominant
controlling interest is a person (persons acting
in concert) who owns 95 and more percent
of the ordinary shares of the joint-stock
company. Persons acting in concert are natural
and/or legal persons who rely on the agreement,
which they have concluded and coordinate their
actions to achieve a common goal (Verkhovna
Rada of Ukraine, 2008).

According to the regulations, the owner
of the dominant controlling stake, the applicant
of demand, is obliged to notify the National
Securities and Stock Market Commission
oftheacquisition of title within the next working
day from the date of acquisition of title to shares.
The joint-stock company is also obliged to
publish the relevant notice on the JSC website
and in the database of the person who carries
out the presentation of regulated information
on behalf of capital market participants. Since
that moment, the owner of the dominant
controlling interest acquires the right to appeal
to the company and its shareholders, who jointly
hold 5 or less percent of ordinary shares, with
a public irrevocable demand for buyout. The
term for submitting a public irrevocable demand
is 90 days after sending the relevant notification
to the National Securities and Stock Market
Commission, joint-stock company, and capital
market (Verkhovna Rada of Ukraine, 2008).

Along with the submission of a public
irrevocable claim to the company, it is sent
a copy of the agreement concluded between
the applicant and the banking institution in
which the escrow account is opened. In order
to realize the public irrevocable demand,
the applicant pays shareholders the share
price by transferring the sums of money to
the banking institution in which the applicant
has opened an escrow account. In this case,
the company and minority shareholders are
obliged to sell their shares unconditionally.
The beneficiaries of such an account are
the shareholders who sell the shares or their
heirs, successors, and other persons who have
the right to receive funds by law.

procedure for exercising
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The Central  Securities  Depository
(hereinafter — CSD) also posts a public
irrevocable demand on its website, imposes
restrictions on share transactions within
the depository system, and provides depository
institutions, the accounts of which hold shares,
with a copy of the public irrevocable demand
and a certified copy of the escrow agreement.
Within three working days from the date
of receipt of the relevant notice, the CSD
shall compile a list of company shareholders
and send it to the company. When the applicant
has transferred funds to the escrow account
within three working days of the day of receipt
of the relevant information, the CSD lifts
the restriction on share transactions in
the depository system and ensures that
depository institutions transfer share rights
from the accounts of their owners — minority
shareholders — to the applicant’s account.

As for the joint-stock company, from receipt
of the notice of acquisition of the controlling
interest by the owner, the company is obliged
to send a copy of the public irrevocable
demand and the escrow agreement to each
shareholder whose shares are bought out, make
a list of persons who sell the shares, indicating
the amount to be paid by the applicant in favor
of each shareholder, provide the list of such
shareholders to the banking institution in which
the escrow account is opened. Upon receiving
information on the transfer of the specific sums
of money from the applicant for the shares
of minority shareholders, the company is obliged
to notify the CSD within the next business day.
The applicant reimburses for JSC expenses
related to the execution of the squeeze-out
procedure.

The banking institution, which has
opened the escrow account, shall, within three
years, transfer funds to the banking accounts
of shareholders, whose shares are bought out,
or pay the fixed funds in cash. In order to
receive funds, the shareholders must apply to
the banking institution and receive them in
non-cash or cash form.

The squeeze-out procedure, introduced
through amending the Law of Ukraine
“On Joint-Stock Companies”, is specified
to improve the efliciency of corporate
governance in companies. The proposals are
one of the directions of European integration
processes to bring domestic corporate law in
line with EU acquis and the recommendations
of the EU Directives.

However, the corporate community met
the innovation under consideration with
amixed reception which necessitated the appeal
to the Constitutional Court of Ukraine to
explain of whether squeeze-out complies with

the constitutional provisions of Ukraine. Thus,
the subject of the right to a constitutional
petition — 47 people’s deputies of Ukraine —
appealed to the Constitutional Court of Ukraine
with a request concerning the compliance
of the provisions of Art. 65-2 of the Law
of Ukraine “On Joint-Stock Companies” with
the Constitution of Ukraine (constitutionality).

One of the arguments in favor of such
an appeal was the fact that the expropriation
of private property objects stipulated by
para. 5 of Art. 41 of the Constitution of Ukraine
may be applied only as an exception for the
reasons of social necessity, on the grounds of
and in the order established by the law, and on
terms of advance and complete compensation
of their value (Verkhovna Rada of Ukraine,
1996). In this regard, the question came up: can
squeeze-out be considered a reasonable ground
for the expropriation of shares, which, taking
into account the provisions of para. 5 of Art. 41
of the Constitution of Ukraine, can occur as
an exception for reasons of public necessity?

Inaddition, the constitutional petition refers
to Art. 1 of the First Protocol to the Convention
for the Protection of Human Rights and
Fundamental Freedoms as of 1950, stating
that every natural or legal person is entitled to
the peaceful enjoyment of his possessions. No
one shall be deprived of his possessions except in
the public interest and subject to the conditions
provided for by law and by the general principles
of international law (Council of Europe, 1952).

Given the above, the subjects of the
right to a constitutional petition noted that
the expropriation of shareholders’ shares
through squeeze-out is permissible in the public
interest for the legitimate social purpose with
observance of the principle of justice and balance
of interests without putting a heavy burden on
the dispossessed party. However, according
to the subjects, the minority shareholder is
a weak party in economic terms of corporate
relations. Squeeze-out leads to mandatory,
independent of the will of the minority
shareholder, termination of his rights. The
interest of the majority shareholder in reducing
the administrative costs of holding shareholders’
meetings, minimizing the risks of corporate
blackmail on the part of minority shareholders,
depriving the company of “dormant
shareholders” is not the public interest, but
the violation of the right to private ownership
of one person in favor of another (Constitutional
Court of Ukraine, 2019a).

However, having considered the con-
stitutional petition, the Grand Chamber
of the Constitutional Court of Ukraine adopted
a ruling as of October 10, 2019, which refused
to initiate constitutional proceedings for
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lack of valid grounds (Constitutional Court
of Ukraine, 2019b).

If one directly turns to the analysis of current
legislation, it is worth mentioning the following.
According to Art. 8 of the Constitution
of Ukraine, the rule of law is recognized
and operates in Ukraine. The Constitution
of Ukraine has the highest legal force. Laws
and other regulations are adopted by relying on
the Constitution of Ukraine and shall comply
with it. At the same time, according to Art. 1
of the Civil Code of Ukraine, civil laws govern
personal non-property and property relations
(civil relations) based on legal equality, free will,
and property independence of their participants.
Pursuant to Art. 4 of the Civil Code of Ukraine,
the Constitution of Ukraine is at the core
of the civil legislation of Ukraine. The Civil
Code of Ukraine is the principal act of the civil
legislation of Ukraine. Other laws of Ukraine,
which are adopted in line with the Constitution
of Ukraine and the Code Civil, are civil acts
as well (Verkhovna Rada of Ukraine, 2003).
The above shows that property relations that
arise, change, or are terminated from the right
to own property are regulated by the Civil
Code of Ukraine and special laws adopted on
the ground of the Constitution of Ukraine.

Accordingtopara.2, Article3ofthe Civil Code
of Ukraine, the general principles of civil laws
comprise the inadmissibility of expropriation
except as provided in the Constitution
of Ukraine and the law. Moreover, according
to para. 1 of Art. 12 and para. 1 of Art. 13
of the Civil Code of Ukraine, a person shall
exercise his civil rights freely, at his own
discretion. A person shall exercise his civil
rights within limits specified by the agreement
or civil law acts (Verkhovna Rada of Ukraine,
2003). Thus, a person exercises his rights freely,
at his own discretion, except for the grounds
established by law.

Pursuant to Art. 41 of the Constitution
of Ukraine, everyone shall have the right to own,
use, or dispose of his property and the results
of his intellectual or creative activities. No one
shall be unlawfully deprived of the right to
ownership. The right to private property shall
be inviolable (Verkhovna Rada of Ukraine,
1996). These provisions are reflected in the
Civil Code of Ukraine. According to Art. 316,
para. 1 of Art. 319 of the Code, ownership right
shall be the right of an individual to an object
(property) that he/she enjoys in compliance
with the effective legislation on his/her own
will irrespective of the will of the third parties.
The owner owns, uses, disposes of his property
at his own discretion. According to paras. 1, 2
of Art. 321 of the Civil Code of Ukraine, the
right of ownership is inviolable No one can be
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illegally deprived of this right or restricted
in its exercise. The person may be deprived
of the ownership right or restricted in their
exercise only in cases and in the manner
prescribed by the law (Verkhovna Rada
of Ukraine, 2003).

By relying on the above legislative
provisions, the author concludes the following:
1) the owner freely, at his own discretion, owns,
uses, and disposes of his property; 2) the owner
exercises the right of ownership within limits
set by the law; 3) the owner may be restricted in
the right of ownership or deprived of the right
of ownership only under the law; 4) the property
owner has the right to reimbursement for
the value of property in case of restricting
his right to property or forced deprivation
of property.

Given that the right to expropriation can
be determined by the Constitution of Ukraine,
the Civil Code of Ukraine and special laws,
the squeeze-out procedure is defined on
the ground of and in the manner prescribed
by the Law of Ukraine “On Joint-Stock
Companies”. The Law specifies the grounds
for applying squeeze-out, the procedure for
its implementation and the guarantee for full
reimbursement of the stock value on the terms
set by the law.

Inaddition,keepingin mind Art. 1 of the First
Protocol to the Convention for the Protection
of Human Rights and Fundamental Freedoms,
the legal realm concludes that the preceding
provisions shall not, however, in any way impair
the right of a State to enforce such laws as it
deems necessary to control the use of property in
accordance with the general interest or to secure
the payment of taxes or other contributions or
penalties.

Regarding the application of the squeeze-
out procedure for reasons of public necessity,
it is worth noting the following. In 2017,
Ukraine implemented the requirements
of Directive 2004/25/€C of the European
Parliament and of the Council of April 21, 2004
on takeover bids making general squeeze-out
recommendations in the European Union. In
particular, Arts. 15, 16 provide for the right
of mandatory sale (squeeze-out) at the fair price
of shares of minority shareholders if the person
owns or acquires following acceptance of the bid
of at least 90% of the voting rights in the offeree
company. Member States may set a higher
threshold that may not, however, be higher
than 95% of the capital carrying voting rights.
According to domestic law, the squeeze-out
procedure provides for the right of the person
(persons acting in concert), who became
the owner of 95 or more percent of shares, to
conduct a mandatory buyout from minority
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shareholders (European Union, 2004). Thus,
the interest threshold has been raised — it
allows the owner of the dominant controlling
to exercise squeeze-out under domestic law
meeting European standards on the threshold
of voting rights (the stock of shares).

It should be noted that similar arguments are
found in the Judgment of the Grand Chamber
of the Supreme Court as of November 24, 2020.
It states that Partnership and co-operation
agreement between the European communities
and their member states and Ukraine was
concluded on June 14, 1994. The agreement
provided for the approximation of the current
and prospective legislation of Ukraine with
the legislation of the Community. The
Association Agreement between the European
Union and the European Atomic Energy
Community and their Member States,
of the one part, and Ukraine, of the other part,
was signed on March 21, 2014 and ratified
on September 16, 2014. The Agreement
is an integral part of Ukrainian law.
Annex XXXIV to Chapter 13 of the Agreement
stipulates that Ukraine undertakes to gradually
approximate its legislation to EU acquis in
terms of the establishment and operation
of companies, corporate governance, accounting
and auditing within time limits set by the Annex.
The annex also contains the Directive on
takeover bids (Supreme Court, 2020).

Therefore, public interests in the
sustainable  operation and  development
of joint-stock companies have contributed
to the state’s introduction of the relevant
statutory regulation that ensures workplaces
and settled taxes in the state, advancement
of the investment attractiveness of joint-stock
companies, reduction of corporate conflicts,
raiding, etc. This requires an appropriate level
of corporate governance and minimization
of related costs necessary, in particular, to
maintain the infrastructure associated with
the convening of general company meetings
or the exercise of shareholders’ other rights
and powers (Supreme Court, 2020). The author
believes that the above arguments are fair
enough and confirm the legality of the squeeze-
out procedure as defined by the Law of Ukraine
“On  Joint-Stock Companies”. Therefore,
squeeze-out may be in the public interests.

3. Fair value challenge

Upon acquisition of the dominant
controlling stake, the owner - demand
applicant — is obliged to send a notice to
the National Securities and Stock Market
Commission, the Central Securities Depository
directly and/or through the company, post it on
the JSC website and the stock exchange. The
applicant then formulates a public irrevocable

demand, which is sent to shareholders
and the company. The publicirrevocable demand
must contain information about the applicant,
the purchase price of shares with an indication
that the payment for shares is made exclusively
in cash, as well as the procedure for setting price,
the banking institution in which the escrow
account is opened, the joint-stock company,
a depository in which the applicant has opened
securities account and his account details,
the procedure for implementing demand. The
public irrevocable demand shall be signed by
the applicant.

Although the general procedure and
requirements for a public irrevocable demand
are set by the law, the application highlights
the problem of determining the fair
price of the mandatory share sale. Para. 5
of Art. 65-2 of the Law of Ukraine “On Joint-
Stock Companies” states that a price is set
as the highest of the following: 1) the highest
share price under which the applicant, his
affiliates, or third parties acting in concert
with him bought company stock in 12 months
preceding the acquisition date of the dominant
controlling interest, including the acquisition
date; 2) the highest price under which
the mentioned persons indirectly acquired
ownership of company stock  during
12 months preceding the date of acquisition
of the dominant controlling stake, including
the date of acquisition, provided that
the value of shares owned directly or indirectly
by the legal entity is not less than 90% of total
assets following the latest annual financial
statements; 3) the market value of the company
stock set as of the last working day preceding
the day when the applicant acquires
the controlling company stock (Verkhovna
Rada of Ukraine, 2008).

In a joint stock company, the market value
of shares is determined under the requirements
of para. 2 of Art. 43 of the Law of Ukraine “On
Joint-Stock Companies”. Thus, the market
value of shares, which are not traded on
organized capital markets, is determined in
accordance with the legislation on the appraisal
of property, property rights and professional
appraisal activity, and the market value of shares
traded on organized capital markets — as
the average rate ensuing from regular securities
trading on the relevant organized capital
market and calculated by the market operator
for the last three months of their circulation
preceding the day when the market value
of securities is determined. If the above
procedure does not facilitate determining
the market value of shares traded on organized
capital markets, it is determined following
the legislation on the appraisal of property,
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property rights and professional appraisal
activities (Verkhovna Rada of Ukraine, 2008).
The decision of the National Commission on
Securities and Stock Market “On Determining
the Market Value of Securities” first enshrined
the proposed options for determining the market
value of shares (National Securities and Stock
Market Commission, 2016).

Therefore, to set the fair price of a block
of shares in the squeeze-out procedure, it
is necessary to establish the market value
of the company stock. This requires calculations
to establish the highest price resulting from
the value of a block of shares grounded on
the ratio of the value of shares determined
by relying on para. 5 of Art. 65-2 of the Law
of Ukraine “On Joint Stock Companies” given
para. 2 of Art. 8 of the same Law. In other words,
the statutory order for determining the purchase
price of shares for the relevant procedure
envisages choosing the highest rate of the three
options set in these rules. The highest rate is
the purchase price of shares. At the same time,
since share transactions are not carried out on
a competitive basis in the domestic organized
capital market stock, the more popular
approach to determining the fair price of shares
in the squeeze-out procedure involves referring
to the legislation on the appraisal of property,
property rights and professional appraisal
activity.

Art. 65-5 of Ukraine “On Joint-Stock
Companies” states that the charter of a private
joint stock company in case of its creation as well
as the decision of the general meeting of JSC
shareholders to amend the company’s charter
adopted by more than 95% of shareholders may
fix that the requirements of Arts. 65-2 and 65-3
of the Law do not apply to the company or apply
with exceptions or peculiarities to be determined
by the company’s charter (Verkhovna Rada
of Ukraine, 2008). As the shares of a private joint
stock company are not alienated on organized
capital markets, it is obvious that the fair price
for shares in the squeeze-out procedure is
determined in accordance with the legislation
on the appraisal of property, property rights
and professional appraisal activity.

With regard to the above provision, it is
expressed the opinion that entitling a joint-stock
company to independently decide on the terms
and conditions of application of the law, in
particular, on guarantees of minority rights,
can be considered a violation of the principle
of equal protection of all subjects of property
rights (Shvydka, Lohvynenko, 2021, p. 315).
The author believes this comment is reasonable
because the squeeze-out procedure determines
the price in a public irrevocable demand, which
is submitted for obligatory acceptance by
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aminority shareholder; in the context of buying
out, there is no freedom to determine price
or recalculate it by a minority shareholder.
In addition, the analysis of laws shows that
the National Securities and Stock Market
Commission or other external supervisory
authorities are not involved in the procedure
of mandatory sale of shares by a minority
shareholder and thus, the shareholder can
protect his rights exclusively in court and after
the actual conclusion and execution of the sale
contract under the squeeze-out procedure.

Therefore, in the above-mentioned
constitutional petition, the legal subjects,
who appealed to the Constitutional Court
of Ukraine, state that the laws of Ukraine do
not specify specific requirements for appraisers
and the mechanism (way and method)
of appraising the market value of shares.
This causes inconsistency in the assessment
of the market value of shares with the fair
market value of the shares in order to apply
the squeeze-out procedure. The introduction
of the Directive 2004/25/€EC  into
domestic legislation should be preceded by
the development and approval of the Regulation
on the valuation of the market value of shares
for the implementation of share buyback
procedures defined by the Law of Ukraine “On
Joint-Stock Companies”. These Regulations
should stipulate requirements for property
appraisers (for example, companies,
theincome of which exceeds UAH 500 million for
the previous reporting year, must be appraised
by the Big Four — PricewaterhouseCoopers,
Deloitte Touche Tohmatsu, Ernst & Young,
KPMG), assessment methods and techniques,
the responsibility of assessors for providing
unreliable information (Constitutional Court
of Ukraine, 2019a).

If one refers to the analysis of the Directive
2004,/25/€C as of April 21, 2004, the following
should be noted in this regard. Para. 4 of Art. 5
states that the highest price paid for the same
securities by the offeror, or by persons acting
in concert with him/her, over a period, to be
determined by Member States, of not less
than six months and not more than 12 before
the bid shall be regarded as the equitable price.
The Directive also provides for the possibility
of raising or lowering the maximum price by
the supervisory authorities of Member States
that requires determining a list of probable
circumstances that will facilitate this process.
For example, if the highest price was set by
agreement between the purchaser and a seller,
if the market prices of the securities in question
have been manipulated, if market prices in
general or certain market prices in particular
have been affected by exceptional occurrences,
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or in order to enable a firm in difficulty to be
rescued. They may also determine the criteria
to be applied in such cases, for example,
the average market value over a particular
period, the break-up value of the company
or other objective criteria generally used in
financial analysis. In the form of compensation,
the bidder may offer securities, cash
or a combination of both. In addition,
para. 5 of Art. 15 of the Directive notes that
Member States shall ensure that a fair price
is guaranteed. That price shall take the same
form as the consideration offered in the bid or
shall be in cash (European Union, 2004).

International Financial Reporting
Standard 13 sets out the criteria for determi-
ning fair value, namely: a) defines fair value;
b) sets out in a single IFRS a framework for
measuring fair value; ¢) requires disclosures
about fair value measurements. Fair value
is a market-based measurement, not
an entity-specific measurement. For some assets
and liabilities, observable market transactions
or market information might be available.
For other assets and liabilities, observable
market transactions and market information
might not be available. However, the objective
of fair value measurement in both cases is
the same — to estimate the price at which
an orderly transaction to sell the asset or to
transfer the liability would take place between
market participants at the measurement
date under current market conditions
(i. e, an exit price at the measurement date
from the perspective of a market participant
that holds the asset or owes the liability)
(International Accounting Standards Board,
2013).

Based on the above provisions, it is worth
pointing out that, on the one hand, the current
legislation lacks a specific method of valuing
company stock redeemable on the capital
market or outside it voluntarily or compulsorily.
However, on the other hand, the legislator
has granted the stock company’s supervisory
board, which is responsible for the clarity
and transparency of the procedure, considerable
powers to monitor the determination of a fair
price. Moreover, many practicing appraisers note
that the legislation on the valuation of property
and property rights envisages approaches that
should and have to be applied in the valuation
of shares. The crucial thing is to choose
an acceptable model when choosing a valuation
method because the choice of an unsuitable
valuation model can lead to overestimation or
underestimation of business that, in particular,
is conditioned by the company’s performance
peculiarities, negative market conditions,
and incorrect wording of valuation goal. There

are three widely used valuation methods:
the market approach, the cost approach,
and the revenue approach.

Arts. 12, 13 of the Law of Ukraine “On
the Appraisal of Property, Property Rights
and Professional Appraisal Activity in Ukraine”
stipulate that property valuation findings are
elucidated in the property valuation report,
which specifies procedures and the used legal
framework for property valuation. In addition,
it is drawn up an appraisal report, which is
a document that contains conclusions on
the property value and confirms performed
property valuation procedures. A review
of the appraisal report (appraisal act) may be
conducted at the request of the person using
the property appraisal and its findings for
decision-making (Verkhovna Rada of Ukraine,
2001).

According to the National Standard Ne 1
“General principles of the appraisal of property
and property rights” Ne 1440 (sub-paras. 35,
36, 37, 38, 40), property appraisal is carried out
using methodological approaches, valuation
methods that are elements of methodological
approaches or the outcome of combining
several methodological approaches, as well as
evaluation procedures. As a rule, an appraiser
applies several methodological approaches that
best meet the purpose of the appraisal, the type
of value if available reliable information sources
for its implementation. The following basic
methodological approaches are used to
appraise property: cost, income, comparative.
Particularities of applying the cost (real estate)
approach are established for the valuation
of objects in the form of integral property
complexes and in the form of financial interests,
which include shares (Cabinet of Ministers
of Ukraine, 2003). The above provisions show
that in conducting the valuation of shares,
the appraiser must apply the cost approach
individually or in combination with other
approaches, taking into account market
conditions, efficiency of company performance,
completeness of initial data on the company’s
operations and its assets, etc.

As for the challenge of determining
the fair price of shares in the squeeze-out
procedure, the fact of the matter is that there
is a likelihood of unfair practice of the owner
of the dominant controlling stake, a lack
of influence of the minority shareholder on
determining the price of shares upon their
alienation without his will and a lack of special
control over the determination procedure before
depriving the minority shareholder of the right
of ownership of shares. Therefore, the Resolution
of the Grand Chamber of the Supreme Court
as of November 24, 2020 states that in case
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of minority shareholders’ appeal of the procedure
of forced alienation of their shares under
Art. 65-2 of the Law of Ukraine “On Joint-
Stock Companies”, the court must establish:
1) whether this procedure was conducted in
accordance with the law; 2) whether it was
carried out for a legitimate purpose, namely,
whether the motives of the majority shareholders
were in the public interest when implementing
this procedure; 3) whether the value of share
buyback offered to minority shareholders is fair,
and whether the criterion of proportionality
of interference with the plaintiff’s rights is met
(Supreme Court, 2020).

The criteria of the expediency of the squeeze-
out procedure are consistent with the standpoint
of the European Court of Human Rights, which
developed three criteria for the compatibility
of interference with the right of a person to
the peaceful enjoyment of possession with
the guarantees of Art. 1 of the First Protocol,
namely: 1) whether the interference is lawful;
2) whetherit pursuesa “social”, “public” interest;
3) whether such a measure (interference
with the right to the peaceful enjoyment
of possession) is proportionate to the objectives
set. In the case of violation of the right to
the peaceful enjoyment of possession by
at least one of these criteria, the European
Court of Human Rights notes a violation.

The Grand Chamber of the Supreme
Court of Ukraine, referring to Protocol Ne 1 to
the Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950,
also marks that when performing squeeze-out,
the price should be both market and fair. The
Supreme Court holds that the cost valuation
method (as single, or among others), which
follows from the legislation on the appraisal
of property, property rights and professional
appraisal activity in Ukraine, should be used in
calculating the fair (market) value of shares in
terms of squeeze-out. When applying the cost
approach, the fair (market) price of one ordinary
share of the company should be determined in
the package of 100% of the authorized capital by
the formula: “market value of the company’s net
assets divided by total ordinary company stock”
(Supreme Court, 2021).

Thus, as you can see, the application
practice and case law have already developed

some criteria and formulas for determining
the fair price of shares in the squeeze-out
procedure. However, it is emphasized that there
is no adequate control over the observance
of the legality principle during the squeeze-out
procedure.

Thus, in Ukraine, squeeze-out shares
are evaluated by an appraiser appointed by
the issuer without the obligatory participation
of an additional reviewer or a state disinterested
arbitrator from the state (regulator or court).
That does not mean that any stock valuation
ordered by the issuer is a priori unfair, but
such a procedure does not sufficiently protect
against valuation misuse. Foreign case law
shows that each occasion of unfair valuation
should be considered within a specific buyout
procedure (Thonin, Shmatov, 2019). Therefore,
in order to improve the squeeze-out procedure in
the national legislation, it is proposed to amend
the powers of the National Securities and Stock
Market Commission in the part of reviewing
the appraiser’s report and acceptance of complaints
from minority participants in case of the violation
of proportionality and sufficiency criteria
(Shvydka, Lokhvynenko, 2021, p. 317). However,
the question of what minority shareholders should
do in the case of a negative review remains open
(Bielkin, 2018).

4. Conclusions

The Law of Ukraine “On Joint-
Stock Companies” consolidates the right
to the mandatory buyout at the request
of the owner of the dominant controlling stake.
The squeeze-out procedure does not contradict
the constitutional provisions on the inviolability
of property rights, as it is defined on the grounds
of and under the procedure established by
law. The drawback of the current legislation
is the lack of guarantees to protect the rights
of the minority shareholder, whose shares
are redeemed, which should be envisaged in
this procedure that is primarily manifested
in the absence of proper control over its
observance. Thus, to conduct a transparent
squeeze-out and determine the fair price
of redeemable shares, it is necessary to introduce
statutory provisions on specific control
within this procedure on the part of the court
or the National Commission on Securities
and Stock Market.
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SQUEEZE-OUT: JOLLIbHICTb 3AITPOBA/UKEHHSA
TA IIPOBJIEMA CITPABE/I/IMBOI OIIIHKU

Auotanisi. Memoto cmammi € 0OTPYHTYBaHHsI 3aKOHHOCTI TIPOLIEYPU Squeeze-out 3 ypaxyBaHHIM
MPABOBKX TIO3UIIIH MO0 KOHCTUTYIIHOCTI HOPMATHBHUX TOJIOKEHD MPOTIELYPH 000B SI3KOBOTO TPOJIa-
Ky TTaKeTa aKI[iil MiHOPUTAPHUX aKI[iOHePiB Ta BU3HAYEHHS CIIPaBeJINBOI I[iHN 32 aKITii.

Memoou docaidxncenns. PoboTy BUKOHAHO HA Mi/ICTABI 3aralbHOHAYKOBUX Ta CIENiaTbHIX METO/IIB
HAyKOBOTO ITi3HAHHS.

Pezynvmamu. IlpoananizoBaHo TIOPSZIOK 3MiNICHEHHS squeeze-out, PO3TJISIHYTO MPaBOBI MiAXOAN
JI0 BU3HAUEHHST KOHCTUTYIIMHOCTI TOJI0KEHb, 10 PO3KPUBAIOTH MPOIEAYPY Squeeze-out, Ta OKPeCcaeHO
3aKOHO/IaBYi MiIXO/H JI0 TIPUMYCOBOTO [030aBJIEHHST [IPaBa BIacHOCTI 0co6u. Takok po3KpUTO IpobieMy
CIIPaBe/VINBOI OIIHKY TTAKeTa aKIliid, SIKKii BUKYIIOBYEThCSI, 32 MPOIIEAYPOIO Squeeze-out Ta 3alporoHOBa-
HO HIISIXY BIOCKOHAJICHHS 3a3HAUYCHOTO MUTAHHS HA 3aKOHOJIABYOMY PiBHi.

Bucnosxu. AprymMeHTOBaHO, 1[0 TIPABO HA MIPHMYCOBE T030aBIEHHS [IPaBa BJIACHOCTI MOJKE BCTAHOB-
mosatucs Koncrurytieio Yipainu, [lusinbnnm xogexcom Ykpainu ta creriansaumu 3akonamu. [Iporte-
JIypa squeeze-out € Takoo, 110 BUBHAYAETHCA Ha TMiICTaBi i y NOPSKY, 110 3aKpilieHi B 3aKoHi YKpaiHu
«IIpo akmionepni ToBapuctBas. Kpim Toro, y 1ipoMy X 3aKOHi TIPOMIICAHO TAPAHTIIO TOBHOTO Bi/lIIKOLY-
BaHHS BApTOCTI aKIlili HA YMOBAX, 0 HUM BU3HaveHi. HemomikoM 4iMHHOTO 3aKOHOABCTBA € BiICYyTHICTD
rapaHTiil 3aXUCTY IIPaB MIHOPUTAPHOTO aKI[iOHEPa, aKI[ii IKOr0 BUKYIIOBYIOThCSL, [0 MAIOTh OYTH IIepe/-
Gaueni came B wiit mpomneaypi. Ile MposIBAAETbCSA Y BIICYTHOCTI HAJIEXKHOTO KOHTPOJIO 32 IOTPHMAHHSIM
squeeze-out, 1[0 CBOEIO YE€PTOI0 3YMOBJIIOE MOKJIMBICTh BUSHAYEHHSI HECTIPABEJIMBOI PUHKOBOI BAPTOC-
Ti aKWii, AKi TPOAAIOTHCs, B 000B I3KOBOMY TOPSAAKY. TOMY /I IIPO30POr0 MPOBEACHHS Squeeze-out
Ta BU3HAUEHH: CIIPAaBe/JINBOI I[IHNU aKIIiii, AKi BUKYIIOBYIOTBCS, HA 3aKOHOIABYOMY PiBHI BapTO 3aIIpoBa-
JIUTH TOJIOKEHHST TIPO CTeIiaIbHIH KOHTPOJIb i3 Goky cy/ay abo HarioHambHOT KOMicil i3 IiHHNX manepis
Ta (JOHJOBOTO PUHKY 32 II€I0 TIPOLEYPOIO.

KimouoBi cioBa: squeeze-out, BJACHUK JOMiHYI0UOTO KOHTPOJIBHOTO TTAKeTa aKITii, CIpaBe/I/INBa ITiHa,
MIHOPHUTApHI aKIliOHepH, CyCIiTbHUH iHTepec, MalfHO, ITPAaBO BJIACHOCTI.
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THE RIGHT OF THE NATURAL PERSON
TO INDIVIDUALITY

Abstract. The purpose of the research is to substantiate the need for statutory consolidation
of the human right to intellectual freedom as an integral component of the right of a natural person to
individuality.

Research methods. The contribution was developed by relying on the following methods of scientific
cognition: analysis, synthesis, logical semantics, the method of studying information sources, as well as
formal-logical, dialectical, retrospective, prognostic methods.

Results. The article studied theoretical approaches to the analysis of the history of the human right to
individuality and individual freedom available in scientific and philosophical thoughts. The authors paid
attention to the understanding of the concept of individual freedom and its significance in the modern
world. The research showed that the maintenance of a good condition of human affairs and thus harmony
of civilized life in the modern era primarily involves establishing and protecting human individuality from
mental and emotional captivity and hence establishing and protecting the scope of individual consciousness
independent of the control of the majority, even in the form of a public opinion. It was proved that “the
interest of the majority” per se without its civilized “fertilization” with the idea of the absolute value
of human personality is at least not identical, rather opposite to the “harmony of civilized life”. The authors
demonstrate that an unjustified “invasion” of the will of the majority in the realm of individual freedom
and the actual suppression of the human right to individuality, which become possible due to the lack
of effective legal and social safeguards against the public will, are often the consequences of the collision
between individual and group rights in modern societies. The significance of intellectual freedoms for
mass societies was studied. Particularities of intellectual life in the democratic epoch were clarified. The
authors drew attention to modern threats to freedom of thought. It was highlighted the need to develop
and protect the intellectual freedom of an individual.

Conclusions. According to the results of the study, the following conclusions about the harmonization
of human individuality with social solidarity are substantiated: 1) it is proposed to admit that
incorrect, exaggerated understanding and application of a noble idea of human solidarity may lead to
the crisis of human individuality in modern civilization; 2) this crisis may be manifested, in particular, in
impediments affecting the desire to have and support one’s cultural identity and in restraining the very
desire; 3) it is proposed to admit that intellectual freedoms and intellectual life in modern mass societies
are gaining specific attention and, at the same time, are in danger; 4) it is proposed to add para. 3 to art. 300
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of the Civil Code of Ukraine and present it in the version as follows: “A natural person shall have the right
to intellectual freedom — the right to the development of conscious attitude to oneself and the world,
the implementation of personal creative initiative, intellectual development, incl. through discussion.
A natural person shall be free from judgments, concepts, feelings, and prejudices of others’ opinion, as long
as it does not harm others”. The authors hold that human individuality is incomplete in today’s context

without promoting intellectual freedom.

Key words: individuality, individual freedom, public opinion, “tyranny of the majority”, culture,

mass society, intellectual freedom.

1. Introduction

Every person shall have the right to free
development of his personality, provided that
the rights and freedoms of other persons are
not thus violated (art. 23 of the Constitution
of Ukraine). The “individuality” concept as
an object of the relevant right is conveyed
by the legislator as the intangible personal
benefit of an individual, which includes a set
of his mental properties, characteristics, life
and professional experience, that distinguishes
him from other individuals. Individuality
consists of many particularities of a natural
person related to his national, cultural, religious,
linguistic, and other kinds of identity (Dzera
etal., 2019, p. 442). At the same time, originality
is the personal identity, the realization
of own belonging to a particular social group or
community. Itisusually expressed in thesubject’s
appearance. Individuality, in turn, is manifested
in language, behavior, religious affiliation,
worldview, attitude to others, communication
style, character traits, temperament, habits,
priority interests, cognitive processes, abilities,
individual activity style, etc. Individuality is
exclusively personal, intangible, social benefit.
Moreover, external anatomic features are not
considered by the concept (Spasybo-Fatieieva,
2021, p. 712).

The right to individuality implies that
a natural entity: a) has own identity, i. e., he is
recognized as a holder of the intangible personal
benefit. The right to preserve one’s national,
cultural, religious, linguistic originality, which
is guaranteed by art. 2 of article 300 of the Civil
Code of Ukraine and art. 11 of the Constitution
of Ukraine, is close in its meaning; b) uses
personal identity, i. e., to choose any possible
form and way to display his individuality unless
they are prohibited by the law and contradict
the moral principles of society (para. 2 of
article 300 of the Civil Code of Ukraine);
c) creates and changes his individuality;
d) requires protection in case of any violation
of the right to individuality. The protection
of the right is carried out on the grounds
of and in the manner prescribed in section 3
and articles 275-280, 1166—1168 of the Civil
Code of Ukraine (Dzera et al., 2019, p. 443).

The European Court of Human Rights
holds it inadmissible to ignore the aspirations
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of a person (a community) to have and maintain
his cultural identity, even if the majority
of society no longer keeps up traditions due to
the influence of progress and personal choice;
ethnic (national) identity is an essential
aspect of a person’s private life (Spasybo-
Fatieieva, 2021, p. 713). The person can join
national groups, adhere to certain traditions,
wear national, cultural, and religious symbols,
develop culture, communicate in a particular
language, create works, etc. (Spasybo-Fatieieva,
2021, p. 714).

The following authors studied the
regulation of intangible personal rights
related to the human right to individuality:
0O.S. Hyliaka, Yu.O. Zaika, A.O. Kodynets,
O.V. Kokhanovska, N.S. Kuznietsova,
0.0. Kulinich, N.V. Kushakova-Kostytska,
R.A. Maidanyk, O.V. Petryshyn, O.0. Posy-
kaliuk, S.O. Slipchenko, R.O. Stefanchuk,
Ye.O. Kharytonov, O.I. Kharytonova and
other (Kharytonov, Kharytonova, 2018;
Kodynets, 2016;  Kokhanovska,  2006;
Kokhanovska, 2020; Kulinich, 2016; Kusha-
kova-Kostytska, 2018; Kuznietsova et al.,
2013; Petryshyn, Hyliaka, 2021; Posykaliuk,
2012; Slipchenko, 2013; Stefanchuk, 2007,
Stefanchuk, 2010; Zaika et al., 2021).

However, thedomesticscienceof civil law has
not yet paid proper attention to the consistency
of the growing social solidarity with the human
right to individuality. This fact triggers the need
to settle a complex of important scientific
and practical tasks:

- to examine approaches to
the understanding of individual freedom and its
significance;

— to study consequences of a collision
between individual and group rights;

— toelucidate thesignificance of intellectual
freedoms in mass societies.

The purpose of the article is to substantiate
the need for statutory consolidation
of the human right to intellectual freedom as
an integral component of the right of a natural
person to individuality.

Modern scientists have touched upon some
aspects of the issue under consideration. In
particular, there are studies devoted to honor
and dignity following laws of the countries
of Continental Europe (Zaika, 2017).
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However, the realm of the human right
to individuality contains issues which must
be thoroughly analyzed. The article covers
the issues as follows:

— study of theoretical approaches to
the analysis of the history of the human right to
individuality and individual freedom available
in scientific and philosophical thoughts;

— clarification ~ of  the  correctness
of the statement about groundless identification
of the concepts of “harmony of civilized life”
and “the interest of the majority”;

— 1identification of possible modern threats
to the human right to individuality;

— study of particularities of intellectual life
in the democratic epoch.

Using the method of scientific analysis,
the authors sought to divide the research
object into components and elucidate its
features and connections with other elements
in the system by relying on its components.
Synthesis was applied to unite previously
separated parts into a coherent whole. Logical
semantics was used to elicit the significance
of the framework of concepts and categories
involved in the research and its interpretation.
According to the method of studying
information sources, the authors analyzed
scientific contributions devoted to the right
of a natural person to individuality in domestic
and international legal science. The Aristotelian
method facilitated the harmonization of major
components of the study of the right of a natural
person to individuality with the laws of formal
logic. The dialectical method facilitated
identifying the evolution of legal theory
and practice in exercising the right of a natural
person to individuality. The retrospective
method was applied to study the historical
development of the right of a natural person
to individuality and its becoming as a legal
category. The prognostic approach helped
develop the recommendations for improving
domestic civil laws to ensure their compliance
with the need to reconcile growing social
solidarity with the human right to individuality.

2. The history of individual freedom

There are inviolable and immutable laws
of social life, which determine the preservation
and evolution of public life: they are eternal
per se and in their inner meaning; however,
these empirical laws may be violated and are
often violated that result in the fall or, at best,
paralysis, weakening, and disease of society. It is
precisely the laws that have always been meant
in the doctrine of “natural law”. Pursuant to
the laws, man has a firm benchmark of what
must be true, something towards which he must
direct and adapt his aspirations. Man is a free
being; he is free to choose his life path as he sees

fit. He may make mistakes, and then he perishes;
he may obey the requirements of truth, laws
established not by his will but by the source
of the highest truth, and then he asserts
and strengthens his life (Frank, 1992, p. 34).
All human rights eventually arise from the only
“inherent right”: the right to demand to be
given the opportunity to fulfill his duty (Frank,
1992, p. 109). The object “towards which every
human being must ceaselessly direct his efforts
is the individuality of power and development”;
for this there are two requisites, “freedom,
and variety of situations”; from the union
of these arise “individual vigour and manifold
diversity”, which combine themselves in
“originality” (Von Humboldt, as cited in
(Mill, 2001, p. 54)). Additional individual
rights arising from the principle of freedom
and personal identity are indirectly established
in the obligation to protect individual freedom
as a legitimate, i. e., obligatory, beginning
of human life (Frank, 1992, p. 109).

However, what does it mean to say that
a right is fundamental, and according to what
standards of importance or urgency is it so
judged? (Weston, 2021).

To answer the above question, the authors
refer to the history of the human right to
individual freedom.

The ancient world could differentiate
between “natural”, internally authoritative,
divine in its origin law and positive law,
originating from state power or a conditional
agreement between people, but the difference
between law and morality in our sense of these
concepts was unknown in that period (Frank,
1992, p. 82). Morality was undistinguished
from religion and politics from morals; and in
religion, morality, and politics there was only
one legislator and one authority (Dalberg-
Acton, 1949, p. 45). “In this period of history, it
is necessary to be endowed with an unstoppable
genius to not be assimilated” (Hennequin, as
cited in (Guyau, 1900, p. 70)). The influence
of the social environment for most great geniuses
ceased to be predetermining in largely civilized
societies, like Athensin the times of the Sophists,
imperial Rome (Guyau, 1900, p. 71). Freedom
arose in the Middle Ages (Fedotov, 2004, p. 103).
Freedom under discussion is social freedom,
which is based on two truths. The former is
the absolute value of an individual (“soul”),
which cannot be sacrificed for any collective —
the people, the state, or the Church. The latter
is the freedom to choose the path — between
verity and falsity, good and evil (Fedotov,
2004, p. 110).

In the modern world, the greater size
of political communities, and, above all,
the separation between spiritual and temporal
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authority (which placed the direction of men’s
consciences in other hands than those which
controlled their worldly affairs), prevented
an interference by law in the details of private
life (Mill, 2001, pp. 16—17). As Lord Acton
put it, “with the decline of coercion the claim
of Conscience rose, and the ground abandoned
by the inquisitor was gained by the individual”
(Dalberg-Acton, 1921, p. 31). As an individual
becomes a part of a social whole, more modified
and more widespread, the better organization
of which will require few moral sacrifices on
the part of citizens, the latter will be able to
preserve their personal qualities more easily
without being forced to acquire extreme
strength to withstand extreme social pressures.
Hence, it follows the progression of individuality
and personal freedom, which has lasted since
ancient times (Guyau, 1900, p. 70).

In this context, the following question
may arise: what are individuality and personal
freedom?

Evil Ramovich suggested “understanding
individuality in the sense of a subjective
mouthpiece of the combination of internal
characteristics and those internal conditions
under which a human being transforms into
a consciously and peculiarly responsive person”
(Ramovich, 1903, p. 10). J.S. Mill brilliantly
analyzed the phenomenon of personal liberty:
“the region of human liberty comprises, first,
the inward domain of consciousness; demanding
liberty of conscience; liberty of thought
and feeling; absolute freedom of opinion
and sentiment. The liberty of expressing
and publishing opinions belongs to that part
of the conduct of an individual which concerns
other people; but, being almost of as much
importance as the liberty of thought itself,
is practically inseparable from it. Secondly,
the principle requires liberty of tastes
and pursuits; of framing the plan of our life
to suit our own character; of doing as we like,
subject to such consequences as may follow:
without impediment from our fellow creatures,
so long as what we do does not harm them,
even though they should think our conduct
foolish, perverse, or wrong. Thirdly, from this
liberty of each individual, follows the liberty,
within the same limits, of combination among
individuals; freedom to unite, for any purpose
not involving harm to others: the persons
combining being supposed to be of full age,
and not forced or deceived” (Mill, 2001,
pp. 15-16).

The conscious shift of the system of rights
towards individualistic elements took place
in the 18" century when the famous doctrine
of natural law finally matured. It stated that
everyone has the right to enjoy common goods
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which had previously belonged to the elite
(Ramovich, 1903, pp. 168—169). Equality is in
generosity, not in a lack of legal rights (Fedotov,
2004, p. 105). A person was granted the rights in
the light of the very fact of his birth (Ramovich,
1903, p. 169). The optimistic vision became
a common prerequisite: a free struggle
of the elements within an individual and society
led to harmony or promotion of creative
energies. During two or three generations, a life
lived up to these hopes (Fedotov, 2004, p. 112).

At the beginning of the 18th century,
“personal liberty” turned into the intelligentsia’s
slogan; it was supposed to fill the emptiness
of the concept of the highest good and change
the old ideals. However, having changed
these ideals, liberty could not replace them.
Individual liberty cannot be a goal guiding
a person’s life. It is only a means, although
necessary, but for the best achievement
of other goals. Liberty itself does not harmonize
the mutual relations of group members, does
not provide an individual with any definite
idea of good and evil, does not do a painting
of the desired future in view of which we could
choose the right path for applying our creative
instincts. The freedom of spirit nourishes our
creativity just till one must achieve it; however,
having achieved freedom, people subsequently
miss a guiding principle. Decadence began in
a long while. The truths discovered by science
and wealth accumulated by the industry had no
longer delightful. Human contributions seemed
to be drowning in the abyss of aimlessness.
In terms of short-term personal existence,
progress products were not worth the efforts
invested. It was not of public interest to work
without bearing in mind that it contributes
to the happiness and improvement of future
generations. The lack of an ideal discouraged
people from struggling and working and made
them feel redundant. It caused despondency
and skepticism, prostration and poor creativity,
glum views on society and social progress
(Ramovich, 1903, pp. 312-313).

The 19th century lost the power and need to
createand construct. Manlost himselfin the mass
of objects. Even such a natural phenomenon as
the struggle for existence, following the spirit
of the times, could be considered the norm for
human history. Man lost his faith in the power
of personality (Barth, 1902, p. 345).

In the last quarter of the 19th century
European thought became a prey to self-
doubt and the fear of decadence (Barzun,
2021). The basis of Decadence — bitter regret
for the loss of a world of moral and political
absolutes, and middle-class fears of supersession
in a society where the power of the masses
(as workers, voters, purchasers, and consumers)
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is slowly but inexorably on the increase
(Robinson, Birkett, 2021). The impulse
of Realism had generated the middlebrow,
while the evolution of industrial democracy
had generated the mass man (Barzun, 2021).
The increasing influence of public opinion
on the conduct of affairs was yet another new
factor which had to be taken into account
(Montgomery, 1968, p. 411). As Stendhal put it
earlier “the tyranny of public opinion (and what
public opinion!) is as stupid in the little towns
of France as in the United States of America”
(Stendhal, 1916, p. 4). It seemed as if all noble
thought and true emotion had been suffocated
(Barzun, 2021).

Society, which had lost its shrines,
inevitably lost its inner peace (Trubetskoy,
1919, p. 14). The fierce struggle for existence did
not contribute to the development of personality
but, on the contrary, broke it (Barth, 1902,
pp. 345-346). Freedom from sin and personal
responsibility, the loss of the hateful and sick
“the self” attracts the European soul (Fedotoy,
2004, p. 159).

TheWesternworldlostitssenseofidentitywas
still full of strength (Fedotov, 2004, p. 160). From
under the despair and decadence, the scattered
retreats and the violent nihilism, human
strength was trying to reshape the civilization
that all found so unsatisfactory (Barzun,
2021). A new chapter is a renewal through
violence (Fedotov, 2004, p. 161). In opposition
to the mainstreams, the revolt of the minority
awakened. The doctrines of the superhuman
and master morality, down to the misconceptions
oftheoretical anarchism, became understandable
only against the backdrop of the era seeking to
proclaim the peremptory right of the majority
(Jellinek, 1906, p. 47).

What has been called the politics of cultural
despair fastened on a great many saviours
as the new hope — monarchy, “integral
nationalism”, a new aristocracy, technocracy,
the proletariat, a corporate state, or the mystic
unity of “blood” and “race”. In all these creeds
the thirst for the ideal is evident; together they
formed a new utopianism, of which the later
fruits are quite other than those predicted:
Soviet and Chinese communism, Italian fascism,
German National Socialism. As the 19th
century passed into the 20th, all the violent rival
energies seeking an ideal found an unexpected
outlet. The occasion for battle was the Dreyfus
affair. Its cultural suggestiveness is apparent: on
one side, the ideal of justice and the regard for
the individual as an end in himself; on the other,
the social or collective ideal (Barzun, 2021).

B.H. Weston argued that “individualist-
collectivist debate was especially evident during
the period of the Cold War” (Weston, 2021).

In 1991 the Leninist experiment had failed as
definitively as that of the fascists a generation
earlier (Brogan, 2021). The notion of liberty,
a shield that safeguards the individual — alone
and in association with others — against the abuse
of political authority is the core value. Western
liberal conception of human rights is sometimes
romanticized as a triumph of the individualism
over glorification of the state (Weston, 2021).
Yet Western democracy faces other problems
that may prove too big for it to solve (Brogan,
2021).

The study of theoretical approaches to
the analysis of the history of the human right
to individuality and individual freedom
available in scientific and philosophical
doctrines helps us to understand the concept
of individual freedom and its significance better.
It is worth supporting the statements found in
literature about the nature of personal freedom
and the consequences of misuse of this good.

As one author put it “the lack of a new
universal ideal in society — individual freedom
was mistaken for that — was naturally
accompanied <..> by the confusion of minds”
(Ramovich, 1903, p. 325). The possession
of a clear and definite ideal of society seems
dangerous to its possessors (Creighton,
1949, p. 371). Freedom is the primary
obligation of an individual as a general
and supreme condition for performing all his
other obligations; thus, being an obligation, it
becomes theright because the rightisan absolute
claim to the performance of the obligation
(Frank, 1992, p. 115).

Lord Acton put it: “By liberty I mean
the assurance that every man shall be protected
in doing what he believes his duty against
the influence of authority and majorities, custom
and opinion” (Dalberg-Acton, 1949, p. 32).

Personal liberty has a functional value,
not self-sufficient (Frank, 1992, p. 142). Man
is not the highest being in the world. He is
not the endpoint the world gravitates to, but
the middle stage of global recovery. Therefore,
it turns out that it is impossible to stop
at the middle stage (Trubetskoy, 1919, p. 21).

Freedom, after all, is not merely
emancipation, meaning the liberation or
relaxation or absence of rules imposed on
people by society, church, or state, by religion
or government, by the tyranny of a ruler, by
a minority, or by a majority. Freedom means
the capacity to know something about oneself,
and the consequent practice or at least the desire
to live according to limits imposed on oneself
rather than by external powers. This appetite
for freedom is not extinct, not even in today’s
world; but the present “cultural” atmosphere
provides something very different, indeed
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contrary to its proper nourishment (Lukacs,
2005, p. 222).

Thus, despite the eventually declared
triumph of individualism as a defining
feature of our time, the issue of a proper
understanding of personal freedom is still
relevant. As the history of mankind shows,
a misunderstanding of the phenomenon by
masses threatens civilization with serious
social diseases and catastrophes. The authors
propose to support the standpoint expressed
in literature, which states that the personal
freedom of man is primarily essential as
a fundamental means assisting him to achieve
other goals, among which the development
of human individuality is almost the most
important. The very advantage of individualism
over the glorification of the state may not
be enough to allow human individuality to
progress freely.

What threats to the proper nourishment
ofindividual freedom does the current “cultural”
atmosphere pose? The authors refer to opinions
on the so-called “Tyranny of the Majority”
expressed in literature to answer this question.

3. “The Tyranny of the Majority”

Lord Salisbury put it: “Free institutions,
carried beyond the point which the culture
of the nation justifies, cease to produce freedom.
There is the freedom that makes every man free;
and there is the freedom, so-called, which makes
every man the slave of the majority” (as cited in
(Lukacs, 2005, p. 225)). Prince E.N. Trubetskoy
argued: “There are two <..> concepts
of democracy <..> one establishes democracy
on the rule of force. Such an understanding
of democracy is incompatible with freedom.
If people’s power is the supreme source
of all norms prevailing in co-existence, then
<..> life, freedom, and property of man entirely
depend on the whim of the majority <..>
democracy degenerates into massive despotism.
Another concept <..> takes the recognition
of the absolute value of the human being
as the basis of democracy.. it excludes
the possibility of bringing an individual down to
the level of means and guarantees his freedom,
regardless of whether he is a representative
of the majority or minority” (Trubetskoy, 1918,
pp. 9-10).

The fear of “majority tyranny” was a common
theme in the 17th century and later, even among
those who were sympathetic to democracy.
Given the opportunity, it was argued, a majority
would surely trample on the fundamental rights
of minorities (Dahl, 2021).

The authors try to find out whether
something like that can happen in modern
society, and if so, under what circumstances it
can become a reality. Thus, the authors refer to
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some opinions on the harmonization of social
solidarity with the personal freedom of man.

As one writer put it, “without being able to
degenerate into arbitrariness that would disrupt
the harmony of civilized life (i. e., the interest
of the majority), the freedom of each individual
is automatically limited by the interaction
of freedoms of all others and therefore settled —
not without struggle and hesitation — by an equal
distribution of rights and responsibilities”
(Ramovich, 1903, p. 256).

Are “harmony of civilized life” and “interest
of the majority” always identical concepts? Is
such identification legitimate in general? From
our point of view, the above concept of social
harmony is controversial enough. The following
question is also important in this context:

What happens when individual and group
rights collide? (Weston, 2021).

Let’s look for ways to solve this problem.
Let’s consider the circumstances under which,
when individual and group rights collide,
literature prefers the latter. It seems that
the below statements cannot be refuted.

The very essence of society implies
that every society has power or authority,
i. e, an agency which subordinates all, or
at least the overwhelming majority, and ensures
the unity of co-existence; that in society there
are some general rules imposing obligations on
its participants, etc. (Frank, 1992, p. 32). Every
society is obliged to use force for the suppression
of certain overt actions, and the time between
expedient and inexpedient compulsion, will be
drawn differently by different persons (Ritchie,
1891, p. 138).

Thus, as we see, the degree of legitimate
predominance of group rights over individual
ones is a very subjective indicator, which
is set in literature. How to find the optimal
ratio between growing, according to some
researchers, social solidarity and the human
right to individuality? It is obvious that there
is no moment to talk about some universal
formula in this realm.

Society is apt to make mistakes, to number
the patriot or the saint among transgressors.
But the individual is apt to make mistakes also,
and there have been martyrs for bad causes.
The limits of justifiable compromise cannot
be laid down in any hard and fast apriori rules
(Ritchie, 1891, p. 140—141).

In an ideal scenario, a civilized state
shall have a developed and social mechanism
of settling “disputes” between personal
and group rights that should assist in
establishing “the favorite right”, individual
or group, in each particular case. However,
there is a critical factor that can largely upset
the balance which must exist not only between



11,2021
CIVIL LAW AND PROCESS

social solidarity and individual freedom but
also between group rights and the human right
to individuality. The following ideas should be
taken into account.

There is in the world at large an increasing
inclination to stretch unduly the powers
of society over the individual, both by the force
of opinion and even by that of legislation;
and this encroachment is not one of the evils
which tend spontaneously to disappear, but,
on the contrary, to grow more and more
formidable (Mill, 2001, p. 17). Society has
now fairly got the better of individuality;
and the danger which threatens human
nature is not the excess, but the deficiency,
of personal impulses and preferences (Mill,
2001, p. 57). The highest goal of empirical
state-public life is the good and the interests
of society as a whole, its self-preservation
and  strengthening, and the conduct
of its members should be dedicated to its
achievement; society acts and is experienced as
a kind of “earthly God” (Frank, 1992, p. 110).

The following should be kept in mind.

Whatever  crushes  individuality  is
despotism, by whatever name it may be called,
and whether it professes to be enforcing
the will of God or the injunctions of men (Mill,
2001, p. 59). Reflecting persons perceived
that when society is itself the tyrant — society
collectively over the separate individuals
who compose it — its means of tyrannising are
not restricted to the acts which it may do by
the hands of its political functionaries (Mill,
2001, p. 9). Aristotle knew that it is more
difficult to be free than not to be free. That
political freedom does not exhaust the meaning
of freedom ought also to be obvious. Tocqueville
noted something related to The Tyranny
of the Majority: that a man may be free to
express his personal opinions but that against
the massive power of “public opinion” (let alone
popular sentiment) he was helpless, condemned
to a kind of loneliness that was worse than
solitude (Lukacs, 2005, p. 130). Tocqueville
taught that upon democracy, a public opinion
mercilessly stifles every contradictive view
and that it takes much more courage to resist
the “voice of the people”, vox populi, than
the order of the autocrat (Jellinek, 1906, p. 46).

Protection, therefore, against the tyranny
of the magistrate is not enough. There isalimit to
the legitimate interference of collective opinion
with individual independence: and to find that
limit, and maintain it against encroachment, is
as indispensable to a good condition of human
affairs, as protection against political despotism
(Mill, 2001, p. 9).

Consequently, in our opinion, the
maintenance of a good condition of human

affairs and hence the harmony of a civilized
co-existenceinthemodernageprimarilyinvolves
protecting human individuality from mental
and emotional captivity and thus establishing
and protecting the scope of individual
consciousness independent of the control
of the majority, even in the form of a public
opinion. It is the way — not serving the interests
of the majority at any cost — that results in
finding the best compromise between growing
social solidarity and the human right to
individuality.

It is worth drawing attention to some
particularities of modern civilization which
may under certain circumstances cause
the crisis of human individuality under certain
circumstances. This entails threats which are
driven by faulty, exaggerated understanding
and application of the grand conception
of human solidarity. In order to clarify the above,
the authors resort to the relevant ideas found in
the literature.

When scientists and politicians are
asked about power limits, the majority
answer as follows: minority rights are equal
in scope to individual rights. The existence
of legally recognized rights of an individual
acts as an insurmountable obstacle to
the will of the majority. An individual and thus
the minority shall possess the right of protest
against all attempts of the majority to invade
an area that is out of its jurisdiction (Jellinek,
1906, p. 27). Minority rights will be even more
crucial to the distant future than to modern life —
moreover, in relation to all areas of public life.
Modern society is embraced by an increasingly
evolving process of democratization. One can
happily welcome this progress, one can be
afraid of it, but no force in the world is able to
retard this spontaneous historical process for
a long time (Jellinek, 1906, p. 44). Personal
freedom leads to the equality of individuals,
and the striving for it has already become
universal (Ramovich, 1903, p. 325). In one
place, it is faster, in another — slower; cultural
nations are marching towards universal
leveling (Jellinek, 1906, p. 44). Equality entails
conditions requiring cooperation and solidarity
(Ramovich, 1903, p. 325). In an increasingly
interdependent global community, any human
rights orientation that does not support
the widest possible shaping and sharing of values
or capabilities among all human beings is likely
to provoke widespread skepticism (Weston,
2021).

The division of mankind threatens
it with destruction (Sakharov, 1968).
In a world increasingly knit together by trade
and communications technology, it seems ever
more unlikely that the single nation-state can
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on its own successfully handle the universal
enemies of poverty, hunger, disease, natural
disaster, and war or other violence (Brogan,
2021). International unity is not a luxury,
not a dream of idealists, but a life-and-death
issue (Fedotov, 2004, p. 173). Having lost
the form of a baseless dream or abstract
conclusion, solidarity will undoubtedly prove
to be an urgent need for humanity (Ramovich,
1903, p. 325).

The more the democratization of society
progresses, the more the rule of the majority
principle spreads. The more the idea of universal
human solidarity suppresses the individual,
the less boundaries are recognized by the will
oftherulingmajorityinrelationtotheindividual.
It masks is a terrible danger for the entire
civilization (Jellinek, 1906, p. 45). “Civilization”
and “culture” are coming to be antithetical
terms. Some of the most disinterested solicitude
for civilization is apt to be, consciously or
unconsciously, inimical to culture (Leavis,
1948, p. 164).

Whatever role coercion, external pressure
plays in public life, after all, a participant
in the public is a person, a spontaneously
acting individual will. It is the only engine
of public life, and everything else in society
is a transmission mechanism in relation to
it (Frank, 1992, p. 115). One can feel like
an integral part and, at the same time, the
bearer of the only specific individual
whole — a specific family, the specific people,
aspecific church. The true “we” isasindividual as
“I” and “you”. In this context, humanitarianism
replaces a living feeling and a specific intrinsic
relation with a powerless abstract principle
(Frank, 1992, pp. 61-62).

The most urgent social need involves
providing a person with such a scope that
would be free from the influence of the state
and society and within which the person would
not be obliged to obey any majority. Nothing
can be more merciless and relentless, nothing
can be more hostile to the most elementary
rights of the individual, nothing can so hate
and despise everything great and genuine as
a democratic majority (Jellinek, 1906, p. 45, 47).

J. Ortega y Gasset, in “The Revolt
of the Masses”, invented the phrase
of “modern Mass Man”. J. Ortega y Gasset
wrote about the masses made up by men
whose opinions and ideas, whose physical
and, more important, mental behavior may be
unoriginal, middling, crude. A majority, like
an aristocratic minority, or like a monarch,
may be right or wrong; and when it is wrong,
to change it or its consequences may be long,
arduous, for a while seeming hopeless (Lukacs,
2005, p. 175-176).
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Thus, in the authors’ opinion, the above
review allows making definitive conclusions
that “the interest of the majority” per se
without its civilized “fertilization” with the idea
of an absolute value of human personality is
at least not identical, rather opposite to
the “harmony of civilized life”. One can hold
that an unjustified “invasion” of the public will
in the realm of individual freedom and the actual
suppression of the human right to individuality,
which become possible due to the lack
of effective legal and social safeguards against
the public will, are often the consequences
of the collision between individual and group
rights in modern societies. It is also essential
to pose questions on objectively available
obstacles to the implementation of such
an important and integral part of the human
right to individuality as the aspiration to have
and support one’s cultural identity as well on
hindering the development of the very aspiration
which originates from modern civilization.
Does it deplete modern threats to the right to
individuality?

4. The significance of intellectual liberties
in mass societies

More important is the question how much
(if any) of intellectual liberties matter in mass
societies (Lukacs, 2005, p. 130).

In order to study the relevant issue
and determine the place and significance
of intellectual freedom of man, which
we consider as one of the dimensions
of his freedom, the structure of the right
to individuality requires studying existing
scientific and philosophical approaches to
theoretical analysis of the phenomenon under
consideration and challenges to its existence in
the modern world.

Intellectual freedom is essential to human
society — freedom to obtain and distribute
information, freedom for open-minded and
unfearing debate and freedom from pressure by
officialdom and prejudices (Sakharov, 1968).
Widely shared experiences and freedoms
of the public always need updating and renewing
with freshness and new ideas (Guyau,
1900, p. 433). Everything new actually begins
with nothing in that mysterious deepest center
of the personality, which we call freedom. After
being conceived and gradually shaping in
the depths of the individual spirit, in the creative
personal initiative, the new is subsequently
perceived by the social environment, penetrates
it, and becomes consolidated in it (Frank,
1992, p. 126).

But freedom of thought is under a threat in
modern society (Sakharov, 1968). In “Was ist
Aufklarung?” 1. Kant drew a vital distinction
between the public and private use of one’s
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reason (Treasure, 2021). In 1784 1. Kant
wrote: ‘A high degree of civil freedom seems
advantageous to a people’s intellectual freedom,
yet also sets up insuperable barriers to it.
Conversely, a lesser degree of civil freedom
gives intellectual freedom enough room
to expand to its fullest extent” (as cited in
(Treasure, 2021)). Stendhal argued that “the
factors which are essential if art is to flourish
are often diametrically opposed to those which
are indispensable if a nation is to be happy. <..>
Should we not <..> suppose this dispiriting
cheerlessness <..> to be the necessary price
and consequence of liberty?” (Stendhal,
1959, p. 400, 445).

To clarify the above, the authors consider
the following statements.

At all times of each new great thought,
each idea, which subsequently shook the whole
world, had to make its way, not without
difficulty and danger, contrary to the resistance
of the ruling forces. Democratic society resists
a hundred times stronger than any other
(Jellinek, 1906, p. 46).

Let us consider one of the examples
that most vividly illustrates the situation in
which a person’s individuality in the realm
of intellectual freedom may concede to social
solidarity; moreover, a person may be directly
required to sacrifice his individuality in favor
of group rights. Let’s speculate whether such
an approach can be justified by any supreme
goal.

It seems that the despotism of vox populi
neverinfluencesthepersonsoimperativelyasin
terms of the formation of aesthetic judgments.
Our enthusiasm is landed in us without our
knowledge (Tarde, 1895, p. 43). At any given
moment in society, there must be a lot of such
judgments ready to become concepts and then
aesthetic feelings, often erroneous prejudices
which the artist — creator — must always
consider; if he attempts to attack these beliefs
bluntly, risking to be foundered on them — or
even if he does not bother to agree them with
new judgments of taste that he intends to make
admitted — then he finds himself disregarding
(neglecting) his social mission of enrichment
not reduction, strengthening not weakening
the links of social faith, which is the common
goal of logic, both social and aesthetic,
and a feature of their relationship (Tarde,
1895, p. 44).

However, does not the declared social
mission come at a price? Does the person,
who seeks to protect a particular scope
of individual consciousness from one that
he regards as encroachment, have the right
not to succumb to social pressure, even in
the form of public opinion? Can resistance to

the will of the majority in the specific realm be
considered anti-social behavior? What features
of modern intellectual life cause a natural
decrease in the intellectual freedom of man,
which is discussed by some researchers? The
questions need to be covered in detail.

Actually, each individual is aware of himself
as the absolute beginning; “I” is the very
point where an absolute being reaches self-
consciousness; it perceives the whole empirical
world, including society, as an environment
and means for self-fulfillment and therefore
can never come to terms with its position as
ameans or a body of public good. Consciousness
is not identical with gross egoism (Frank,

1992, p. 110).
If culture should be understood
as a conscious attitude to oneself

and the world — it seems that culture cannot be
defined differently — it is obvious that increasing
hypertrophy of the conscious beginning
within each individual inevitably accompanies
cultural progress (Gershenzon, 1915, p. 51).
If there is a firmly established course for
the development of culture, then this is
the course of an ever-greater mind expansion,
aline of mental growth, ever-greater destruction
of stupidity (Miiller-Lyer, 1925, p. 257).

As M. Kundera put it, “in the modern world
of technology and mass media, the prospects
for culture were not bright” (Kundera,
1984, p. 36). Modern technology and mass
psychology constantly suggest new possibilities
of managing the norms of behavior, the strivings
and convictions of masses of people. Civilization
is imperiled by stupefaction from the narcotic
of “mass culture” (Sakharov, 1968).

Here Tocqueville is again pertinent.
He believed, and wrote, that ideas, indeed
intellectual life, in the democratic age move,
and will move, very slowly. His contemporaries
believed that with the rise of democracy ideas
would gather speed, sometimes dangerously
so: that the awakened populations would force
the political and social to swing to extremes,
perhaps from one extreme to the other.
Tocqueville recognized the very opposite. He
wrote not only that the monstrous accumulating
weight of public opinion might lead to (or even
constitute) a tyranny of the majority, but that
it actually slows down the movement of ideas,
dependent as those are on their acceptability
by large masses of people. He foresaw
the considerable and often dangerous condition
of democratic stagnation, in intellectual as well
as in political life (Lukacs, 2005, pp. 178—179).

In our opinion, both above standpoints
about intellectual life in the democratic epoch
are accurate and do not exclude each other. The
below statements justify our approach.
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In the part where the principle of preserving
the old is so comprehensive and intense that
it begins to absorb and suppress the freedom
of personal initiative and creative construction,
the very fundamental principle of society —
spiritual life — begins to fade away: since life
per se is a relentless flow of becoming, a creative
impulse, an influx of new forces and contents
into the human experience of being continuously
generated in the depths of a free spirit. When
the influx is delayed and weakens or stops,
the protection itself loses its meaning because
thereisnoreal material forit; thecommencement
of protection, the continuity of living being turns
into the ossification of empty forms. However,
everything ossified, paralyzed, deprived
of an influx of living spiritual blood inevitably
falls apart; on the other hand, the delayed flow
of spiritual creativity, without finding its direct
embodiment, becomes a destructive whirlpool
of rebellion, a force internally poisoned by
its painful distortion, transforming it from
a creative element into a destructive element.
Protection similarly becomes destruction
(Frank, 1992, pp. 126—127).

We hold the following words are relevant
today.

Nowadays, virtually all countries of the
Western world are characterized by a dan-
gerous tendency to erode the foundations
of the political center, when the extreme right-
wingersattack theprinciplesofliberaldemocracy,
and extreme left-wingers — the principles
of the market economy (Kasparov, 2020).
In many countries, nationalism, nativism,
and xenophobia still distort voters’ judgments
in matters of foreign policy, as greed misleads
them over economic policy. Class conflicts have
been muted rather than resolved. Demagogues
abound as much as they did in ancient Athens
(Brogan, 2021). Now there is such ideological
and mental chaos that people have quit
recognizing threats. They do not understand
what poses a threat. It is a common feature to
the whole democratic world. (Pomorski, 2019).
The economic system of the Western world has
become less flexible, less efficient, less dynamic,
and less innovative than it was. Thus, against
the backdrop of these processes, it is appeared
generations which have poor knowledge
of history (historical knowledge is undervalued)
and find demagogic slogans very attractive
(Kasparov, 2020). The common absence
of concern for what is happening is not to be
explained by erudition or philosophy. It is itself
a symptom (Leavis, 1948, p. 145). Democracy
is becoming more elite, the matter of a limited
number of people, while the Internet, social
networks give something that was called direct
democracy when every populist can, through
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mechanisms and algorithms, address literally
every person and promise him what he wants
or what he has imagined. Does this mean that
the role of intellectuals, who have somehow
affected society in old communication rela-

tions, is now disappearing due to new
communication links, the Internet,
and social networks? (Pomorski, 2019).

According to psychologists, the World Wide
Web is deprived of the essence of intellectuality,
“I understand” in Latin. Awareness, even as
an “intelligent product”, will not transform
a consumer of the all-encompassing Internet
into an intelligent person (Drahan, 2000).
As ER. Leavis put it earlier “the modern is
exposed to a concourse of signals so bewildering
in their variety and number that, unless he
is especially gifted or especially favoured, he
can hardly begin to discriminate” (Leavis,
1948, p. 158). In fact, there is a danger that
“net culture”, after becoming public through
eliminating differences, will become a nightmare
of civilization (Drahan, 2000).

In this context, the question arises: what
should be contrasted with the considered crisis
phenomena, which characterize the intellectual
life in the epoch of modern democracy
and technologies? To answer the question,
it is primarily essential to find out the guide
which a modern person should have to properly
assess the current state of affairs in the realm
of intellectual freedom.

Even an imperfect system is better than
a lack of any system. The truth may be revealed
based on developments, even if erroneous
rather than based on a real mess (Miiller-
Lyer, 1925, p. 43). We have no thread through
the enormous intricacy and complexity
of modern politics except the idea of progress
towards more perfect and assured freedom
(Dalberg-Acton, 1921, p. 202).

As one author put it “we should focus <..>
on how we can learn to be selective in what we
see and learn how social media truly works”
(Grant, 2021). No one in the world has yet
invented vaccination against algorithms on
social networks (Pomorski, 2019).

However, we believe that a way out exists.

There are sudden abrupt transitions from
complete immobility and inertia to sponta-
neous rebellion. There is only one salvation
from this evil — the development of a conscious
individual ~ (Trubetskoy, 1918, p. 43).
Furthermore, we must not forget that discussion
itself is one of the most important means
of education (Ritchie, 1891, pp. 138-139).
The right of spreading one’s opinions implies
certain legal and constitutional securities
and a certain condition of public sentiment.
Without explicitly recognized legal safeguards
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public sentiment is a somewhat fickle protector
of liberty. Outbursts of fear, fanaticism,
and intolerance are only too possible (Ritchie,
1891, p. 137).

Thus, it is imperative to statutorily consolidate
the right to intellectual right as an integrated part
of the human right to individuality. The authors
propose formulating the statutory definition
of the right of a natural person to intellectual
freedom: “A natural person has the right to
intellectual freedom — the right to the development
of a conscious attitude to oneself and the world,
the implementation of personal creative initiative,
mental growth, incl. through discussions. A natural
person is free to judgments, concepts, feelings,
and prejudices of surrounding opinion until it does
not harm others”.

5. Conclusions

The authors hold that the following
measures may assist in addressing the issues
associated with the growing social solidarity
with the human right to individuality:

— it is proposed to highlight that studying
theoretical —approaches to the analysis
of the history of the human right to individuality
and individual freedom available in scientific
and philosophical thoughts can contribute to
a better understanding of individual freedom
and its significance in the modern world;

— it is proposed to state that despite
theeventually declared triumph of individualism
as a defining feature of our time, the issue
of a proper understanding of personal freedom is
still relevant. As the history of mankind shows,
a misunderstanding of the phenomenon by
masses threatens civilization with serious social
diseases and catastrophes;

— it is proposed to support the standpoint
found in the literature under which personal
human freedom is primarily important as
a fundamental means for the achievement
of other goals, among which the advancement
of human individuality is a priority;

— itisproposed to admit the very advantage
ofindividualism overthe glorification of the state
is insufficient that human individuality can
make continuous progress;

— it is proposed to declare that “the interest
of the majority” per se without its civilized
“fertilization” with the idea of an absolute value
of human personality is at least not identical,
rather opposite to the “harmony of civilized life”;

— it is proposed to understand that
an unjustified “invasion” of the public will in
the realm of individual freedom and the actual
suppression of the human right to individuality,
which become possible due to the lack
of effective legal and social safeguards against
the public will, are often the consequences
of the collision between individual and group
rights in modern societies;

— it is proposed to declare that faulty,
hypertrophied understanding and application
of the grand conception of human solidarity
may cause the crisis of human individuality in
modern civilization; the crisis may be manifested,
inter alia, in obstacles to the aspiration to have
and support one’s cultural identity and in
hindering the very development of that sort
of the aspiration;

— it is proposed to recognize that
intellectual freedoms and intellectual life in
modern mass societies are becoming relevant
and, at the same time, are under specific
threat;

— it is proposed to add para. 3 to art. 300
of the Civil Code of Ukraine and present it in
the version as follows: “A natural person shall
have the right to intellectual freedom — the right
to the advancement of conscious attitude to
oneself and the world, the implementation
of personal creative initiative, intellectual
development, incl.  through  discussion.
A natural person shall be free from judgments,
concepts, feelings, and prejudices of others’
opinion, as long as it does not harm others”.
The authors hold that human individuality
is incomplete in the modern world without
promoting intellectual freedom.

The authors believe that further study
of the human right to individuality is essential
to respond to a range of challenges, namely:
harmonization of interests of the individual
and the state in terms of the circulation
and processing of personal information;
identification of the ratio between the tangible
form of the intangible good and intangible good
as it is; finding the optimal correlation between
intellectual property rights and the interests
of society in the free use of information that
is the object of intellectual property right;
striking a balance between the right to
privacy and the right to seek, receive, impart
and disseminate information.
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IIPABO ®I3UYHOI OCOBY HA IHIUBIAYAJIBHICTD

AHotauisi. Memoto pobotu € oOIpyHTYBaHHsI HEOOXi[HOCTI 3aKOHOIABYOrO 3aKPIILIEHHS MPaBa
JIO/IMHU Ha IHTeJIeKTyabHy CBOOOLY SIK HEBil'€MHOI CKJIal0BOI yacTHHM NpaBa (isimuHoi 0cobu Ha iHAM-
BiIyaJIbHICTb.

Memoou docaioncenns. Po6oTy BUKOHAHO HA T/ICTABI TAKUX METOJIiB HAYKOBOTO TIi3HAHHS, SIK HAY-
KOBUH anajIi3, CuHTe3, BUBYEHHS iHPOPMAIIHUX JKepest, JIOTIKO-CeMaHTHYHUH, (hOpMasIbHO-JIOTIUHNI,
JaJIeKTUYHUHN, PETPOCIEKTUBHIH, TPOTHOCTUYHIH METOTH.

Pesynvmamu. Y po6OTi BUBYEHO TEOPETHYHI MiAXOAN [0 aHaJi3y icTOpii mpaBa JIOAMHU Ha iHAU-
BiyasbHiCTb Ta iHAMBIAYaIbHY CBOGOAY, HasiBHI B HayKoBiii i disocodebkiii gymii. [Ipuginero ysary
PO3YMIHHIO TIOHATTS IHAMBIyaIbHOI CBOGOAM Ta 1l 3HAYEHHS B Cy4acHOMY CBIiTi. JloCIIiIzKeHHs OKA3aJ10,
IO MATPUMAHHSI CyCTiibHOTo 106po6yTY (a good condition of human affairs), a otxe, i rapMoHii 1UBiTi-
30BaHOTO MTOOYTY, HUHI ITOJISITA€ HACAMIIEPE/L Y 3aXHCT JIOICHKOI IHMBIIyaIbHOCTI Bil PO3YMOBOI Ta €MO-
iltHOT HecBOOO/IU, @ TAKOXK Y BCTAHOBJIEHHI i 0XOPOHI 06CATY IHAMBIyaIbHOI CBIZIOMOCT, 1[0 He TIiBJIaj-
HUH BoJii GibIIOCT], HaBiTh ¥ hopMi rpoMazichkoi nymMKH. JloBesieHo, o «iHTepec GLIBIIOCTI», Y3ATHIA
caM 110 co0i, 6e3 IUBITIZYIOUOTO «3allIiHEHHS» HOT0 ile€io 6e3yMOBHOI LIHHOCTI JIIOCHKOI 0COGKCTOCTI,
H[OHANMEHIIIE He TOTOXKHUIL, SIKIIO He TIPOTUIIEKHUI «rapMOHil 1uBitizoBanoro mobyrys. [lokasauo, 1o
HACJIiZIKaM1 3iTKHEHHS 1HANBIlyaJIbHUX i IPYIIOBUX TIPaB Y CYYaCHUX CYCIIJIbCTBAX YaCTO CTAIOTh HEBU-
[PaBJIaHe «BTOPTHEHHsT» BOJI OIBIIOCTI B APUHY iHAMBIIyaIbHOI cBOOOIH Ta (DaKTUUYHE TPHLYIICHHS
TIpaBa JIIOJMHYU Ha IHAUBIAYJIbHICTD, SIKi CTAIOTh MOKIUBUMHE Yepe3 BiICYTHICTD JIIEBUX ITPABOBHUX i Cyc-
MJIBHUX 3aMOBIKHUKIB Ha MIISIXY BOJi Mac. BUBYEHO MUTAHHS 3HAYYIIOCTI IHTENEKTYaJIbHOI CBOGOIM
B MacOBWX CYCII/IbCTBAX. 3'SICOBAHO OCOOJMBOCTI IHTEJEKTYaJIbHOTO JKUTTS B JIEMOKPATHUYHY €TIOXY.

40



11,2021
CIVIL LAW AND PROCESS

IIpuziseno yBary 3arpo3aM cBOOO/II IYMKH, SIKi iICHYIOTb y CydacHy ernoxy. BkasaHo Ha HeoOXiqHiCTb po3-
BUTKY Ta 3aXKCTY IHTEJEKTYaJIbHOI CBOOOIN JIIOIMHHU.

Buchosexu. 3a pe3yJibraTaMu IPOBEIEHOTO JOCIPKEHHS OOTPYHTOBAHO TaKi BUCHOBKU II[OJI0 FAPMO-
Hi3allii iHAWBIYaTBHOCTI JIOMWHHU i3 CYCITIIBHOIO coJlilapHicTio: 1) TPOTOHy€EThCS BU3HATH, 1O Hempa-
BUJIBbHE, TimepTpodoBane PO3yMiHHS i 3aCTOCYBAHHS IJISIXETHOI i/1e] JIF0ZICBKOI COJTiIApHOCTI MOsKe TPH-
3BOJIMTH JI0 KPU3M iH/AUBIYaJbHOCTI JIIOJMHY B CyYacHiil IUBITi3allii; 2) 119 KPr3a MOXKe MPOSBISATUCH,
30KpeMa, Yy BUHUKHEHHI IIE€PeniKo/| /sl peasisallii IparHeHHs MaTé Ta IiATPUMYBATH CBOIO KYJIBTYp-
Hy CaMOOYTHICTh, @ TAKOK y CTPHMYBAHHI CaMOTO PO3BUTKY I[bOTO TMPArHEHHs; 3) MPOMOHYETHCS BU3-
HATH, 10 IHTEJEKTyalbHi CBOOOAM Ta IHTENEKTyalbHE JKUTTS B CYYaCHUX MACOBUX CYCIILJILCTBAX Haby-
BalOTh 0COOJIMBOI Baru i BogHOYAC MepebyBaiOTh i 0cOBIUBOIO 3arpo30i0; 4) a0 ct. 300 IusiabHOrO
KOZleKCy YKpaiHU IIPOIIOHYEThCS A0AATH HOBY 4. 3, IKY HEOOXiIHO BUKJIACTH B Takiil pepaxiiii: «DisnuHa
ocoba Ma€ MpaBo Ha IHTEJIEKTYaIbHY CBOOO/LY — IIPAaBO HA PO3BUTOK CBIJIOMOIO CTaBJieHHs 10 cebe Ta 10
CBIiTY, Ha peaJIi3aliito TBOPYOi 0OCOOKCTOI iHIIIaTHBH, Ha PO3YMOBE 3POCTAHHS, 30KpeMa i MIJISIXOM AUCKYCii.
DizrunHa 0coba € BIIBHOIO Bl Cy/IKEHb, IOHSATD, HOYYTTIB Ta yIepelKeHb OTOUYEHHS, IOKM BOHA He 3a110-
€ WKOAY iHmuM». MU BBasKaeMo, 110 6e3 0COOIMBOTO CIPUSHHS IHTEIEKTYalIbHii CBOOO/I B Cy4acHO-
MY CBiTi iHIMBiyaJIbHICTb JIOJHU € HETIOBHOIO.

Kiouogi ciioBa: iHauBiAyaibHiCTh, iHAMBIAyaibHa cBOOOAA, TPOMA/IChKA LyMKa, «THPaHis OLIbIIOCTi,
KYJIBTYPa, MACOBE CYCIIJILCTBO, iHTENEKTyalbHa CBOOO/IA.
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INVALID TRANSACTIONS
IN PRIVATE LAW DOCTRINE

Abstract. Purpose. This article studies legal features of invalid transactions in private law doctrine.
The author explores different approaches to determining the place of invalid transactions in the system
of legal facts. Particular attention is paid to the separation of invalid transactions from torts, as well
as the study of the relations between transactions and invalid transactions. The works of the founders
of the doctrine of pandects are highlighted. The genesis of the doctrines of invalid transactions and their
place in the doctrine of private law of Ukraine is discussed.

Research methods. Scientific investigations have focused broadly on the analysis of the relevant
literature. The author has used a number of general and special methods of scientific cognition. Thus,
logical, quantitative, comparative, historical and sociological methods have been used.

Results. The article analyses the invalidity of transactions in the context of the doctrine of private
law. The author compares invalid transactions with other legal categories: transactions, torts, and legal
facts. The author draws conclusions about the place of invalid transactions in the system of legal facts
and determines their legal nature.

Conclusions. Based on the study, the author establishes the legal nature of invalid transactions.
In particular, the paper concludes about the inadmissibility of identifying invalid transactions and torts.
A distinction should also be made between invalid transactions as a category contrary to the provisions
of private law and other legal facts that do not meet the requirements of public law. At the same time,
there is no reason to talk about any special nature of invalid transactions. The application of the notion
of invalidity to a certain legal category does not change the legal nature of a legal fact but means that
the rule of law does not recognize the ability to create legal consequences that are typical of “normal” legal
facts. Invalid transactions cannot create their own, specific legal consequences, because trust under such
a transaction takes place within the framework of the construction of restitution.

Key words: invalid transactions, private law doctrine, distinguishing between transactions and torts,
void and voidable transactions.

1. Introduction

In the doctrine of private law, an important
place is occupied by the study of the legal
nature of legal facts, especially those that are
components of private law tools for regulating
public relations (Tatsiy et al., 2017). This
thesis is especially relevant to invalid
transactions, because their place in the system
of legal facts was the subject of numerous
scientific ~ discussions. In  this regard,
V. Tarkhov noted that the concept of invalid
transactions is contradictory in terms of logic,
and transactions are always a legal action
and therefore, transactions cannot be invalid
(Tarhov, 1997).

This issue has been the subject of many
scientific contributions: D. Genkin, Yu. Gam-
barov, H. Dernburg, V. Isakov, A. Kosruba,
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0O.Kot, I. Novitskiy, I. Peretersky, N. Rabinovich,
V. Ryasentsev, I. Spasybo-Fatieieva, F. Heifetz,
V. Shakhmatov, S. Ernst, S. Raschke, S. Medina,
B. Windscheid, and others.

The analysis of scientific researches allows
highlighting some points of view concerning
the legal nature of invalid transactions.

2. Invalid transactions as civil offenses

Lawyers use different terms — “offenses”,
“wrongful acts”, “illegal acts”, “torts”, but they
are united by the emphasis on such a feature
of an invalid transaction as non-compliance
with legal requirements.

One of the founders of this concept was
I. Peretersky, who pointed out that an action is
not a transaction if it creates legal consequences,
but not those that the participants had in mind
(Goykhbarg, Pereterskiy,1929).

© R. Tashian, 2021
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F. Kheifets stated in this regard that
an invalid transaction should be classified as
a civil offense (Kheifets, 2007). V. Shakhmatov
singled out the category of “unprohibited
actions” as intermediate between legality
and illegality that reflects the non-compliance
of the subject’s behaviour with statutory
requirements, which the state both does
not approve and does not consider illegal.
Such actions create socially undesirable
consequences. At the same time, the researcher
singled out the composition of the illegal
transaction as part of the offense. V. Shakhmatov
actually equated illegal transactions and torts,
which led to the application of provisions on
torts — composition, aggravating features,
etc. In conclusion, the researcher pointed
out the requirement for the subjects of illegal
transactions guilt in the form of direct intent or
negligence (Shakhmatov, 1967).

I. Matveyev marked that the court’s
decision which declares the transaction invalid,
and the application of the consequences
of its invalidity according to their guilty
counterparties imposes the civil liability on
them (Matveyev, 2002).

I. Spasybo-Fatieieva notes that entering
into transactions which have some defects
is an abnormal legal phenomenon to which
the law should respond in some way. The
scientist believes that the concept of invalid
transactions was introduced for the above
purpose and deals with transactions with some
defects of will, subject composition, form,
content, which does not meet the requirements
specified in Art. 203 of the Civil Code of Ukraine
(Spasybo-Fatieieva, 2007).

Similar vision has O. Kot. The scientist
substantiates his own point of view by the fact
that the norms of law in all cases directly indicate
theillegality of invalid transactions. At the same
time, O. Kot says that illegality does not always
mean an offense: the issue of causing harm by
making an invalid transaction and the option
of compensating it by applying the consequences
of the invalidity of the transaction is the Achilles
tendon of the concept, which interprets
an invalid transaction as a civil offense.
However, such cases, according to the author,
are rather exceptions (Kot, 2009).

It seems that this latter is a weak point
of such avision. In fact, it is extremely difficult to
“fit” all invalid transactions in the Procrustean
bed of torts. Even transactions violating public
order are controversial. Thus, is it possible at all,
for example, to say that a transaction concluded
with the violation of the requirements for
its notarization is an offense? It is hardly
appropriate even to propose such a question
(Hameau et al., 2016).

The recognition of invalid transactions
as offenses in the context of the doctrine
of private law has serious effects: in deciding on
the invalidity of a particular transaction, one
should establish the composition of the civil
offense. In this regard, O. Kot rightly notes
that the court, considering the dispute over
the claim for invalidation, does not investigate
(and should not investigate!) the issue
of the subjective attitude of the parties to their
actions, which are qualified by the court as
invalid transaction (Kot, 2009).

There is no doubt that it is necessary to
distinguish between obvious torts, which
only outwardly resemble transactions (for
example, an agreement on tax evasion, fees
(mandatory payments) within the meaning
of Art. 212 of the Criminal Code of Ukraine)
and on the other hand, transactions that are
invalid, but which are clearly not torts. Minor’s
transactions are also difficult to recognize as
offenses, because they do not have the fault
of at least one party.

It draws attention that part 2 of Art. 216
of the Civil Code provides for the possibility
of compensation for property and moral damage,
which, at first glance, indicates the illegal
nature of the invalid transaction. However,
at the same time, the legislator does not mention
compensation for damage caused by an invalid
transaction, but compensation for damage “in
connection with the commission of an invalid
transaction”, which is fundamentally different.
It should be noted that the Civil Code
of Ukraine uses different terms in this regard.

Thus, the Civil Code of Ukraine further
marks compensation of the losses caused by
the entering into invalid transaction (part 4
of item 221 of the Civil Code) that is already
obviously closer to the losses caused by
the transaction. Part 4 of Art. 226 of the Civil
Codedealswith compensation fornon-pecuniary
damage, but it does not specify what exactly it is
caused (apparently, by concluding a transaction
with an incapable person). Finally, Part 2
of Art. 227 of the Civil Code directly speaks
of causing moral damage by the transaction.
Part 2 of Art. 229 of the Civil Code provides
for compensation for damages caused by error
of the person in the transaction, part 2 of Art. 230
of the Civil Code, part 2 of Art. 231 of the Civil
Code, part 2 of Art. 232 of the Civil Code,
part 2 of Art. 233 of the Civil Code — damages
and non-pecuniary damage caused entering
into the transaction. Accordingly, it is difficult
to follow a single approach. Undoubtedly,
damage may be caused during the conclusion
and execution of the transaction, but it
is challenging to determine from the text
of the Civil Code whether it is caused directly
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by the transaction (action) or other acts
of conduct (influence on the expression of will,
malicious agreement). Two things can be said for
sure. First, the legislator assumes the possibility
of causing harm directly by the transaction,
but this is not noticed as a rule. Secondly,
one can conclude that an invalid transaction
creates legal consequences, which allows us
to unambiguously attribute it to the system
of legal facts.

It is important to keep in mind the
cases when an invalid transaction violates
the requirements of public law. For example,
the parties entered into an agreement to
evade taxes, fees (mandatory payments), as
provided for in Art. 212 of the Criminal Code
of Ukraine. In this case, such an agreement will
really no longer be a transaction, but a criminal
act. However, its legal nature is due not to
the prescriptions of civil but criminal law.

3. Invalid transactions are transactions

One of the founders of this approach is
considered to be Yu. Gambarov, who attributed
invalid transactions to transactions because
they cause liability for damages and therefore,
“cannot be attributed to facts that have no legal
existence” (Gambarov, 1911). V. Shakhmatov,
who once noted that not only valid transactions
are aimed at establishing, changing or
terminating civil rights and obligations -
every action that has such a direction, the law
recognizes as the transaction (Shakhmatov,
1966). Accordingly, the emphasis is on the focus
on achieving legal consequences, rather than on
the real, actual achievement.

D. Genkin also considered invalid
transactions to be transactions. According
to the researcher, the transaction as a legal
fact, in contrast to the tort, is characterized
by the presence of an action (will) aimed
at establishing, changing or terminating
civil relations, while in a tort the person who
committed it does not want the occurrence
of certain legal consequences. The fact
of concluding a transaction does not turn
it into a tort if there is no result in the legal
consequences to which the parties sought to
achieve. Legality or illegality is not a necessary
element of the transaction as a legal fact,
but determines only certain consequences
of the transaction (Genkin, 1947).

I. Samoshchenko noted that an offense
differs from an invalid transaction, in particular,
in the fact that the offense is always a guilty
act, while the invalidity of transactions is often
established by relying on one objective basis —
non-compliance with the law (Samoshchenko,
1963). 1. Novitskiy had similar views using
the term “illegal transaction”, noting that
it has some legal consequences, but these
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consequences are different from those desired
by the parties (Novitskiy, 1954). V. Ryasentsev
had the same opinion, pointing out that it is
impossible to identify the actual composition
of the transaction with its consequences
and such proposals are not justified by factual
considerations (Ryasentsev, 1974).

This point of view is still actively supported
today. Thus, among modern researchers, such
views are held by A. Kostruba, who notes that
an invalid transaction is an action that is not
similar to the model defined by law. However,
since the Civil Code is guided by the general
permissive principle, i. e. everything is allowed that
is not expressly prohibited by law, it turns out that
in the absence of a real and directly established
prohibition not to perform certain actions (for
example, not to comply with the transaction form),
the latter are legitimate or at least those that are
not clearly regulated by law.

In understanding of the invalidity
of the transaction A. Kostruba proposes to
focus in the direction of the will, because
by concluding a transaction the legislator
understands the expression of the subject
of civil turnover of his will, i. e. the expression
of will. If the expression of will is aimed
at establishing, changing or terminating civil
rights and obligations, then such expression
is necessarily recognized as a transaction
(Kostruba, 2012).

V. Kucher holds a close position pointing
out that civil offenses should include only
those insignificant transactions that contain
all the elements of a civil offense, as well as
objectively illegal insignificant transactions
(Kucher, 2004). Obviously, all other invalid
transactions  should be recognized as
transactions.

In our opinion, one should agree with
such vision. Indeed, it can be considered
that the conclusion of a contract in violation
of the law on notarization in itself causes
something negative to its participants?
Of course, we can talk about the violation
of the relevant provisions of the law, but
the very fact of such a conclusion does not mean
the existence of specific damage.

In this context, it is worth referring to
theexperienceofclassical Germanjurisprudence.
Thus, Bernhard Windscheid (this eminent
jurist is the author of several fundamental
works, among which are “The Doctrine
of the Invalidity of Deeds in the Napoleonic
Code” of 1847, and “Will and Expression of Will”
of 1878) equated the invalidity of the deed to
his non-existence (non-existence). In his apt
words, an invalid transaction is “a body without
a soul, but nevertheless a body” (Medina, 2015;
Scalise, 2019).
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Among modern researchers, the author
cites the opinion of Professor Martiny Stefanie
Raschke, who notes that insignificant
transactions exist as acts, but do not lead to
the desired legal consequences. However, they
can lead to other consequences, such as paying
a damage (Raschke, 2008).

4. Invalid transactions as some special
legal acts

In the literature, one can identify another
point of view on the nature of invalid
transactions, the proponents of which insist
on their specific legal nature, a special place
in the system of legal facts. This also includes
attempts to find in invalid transactions both
features of both transactions and illegal actions.

Thus, V. Isakov attributed invalid
transactions to special “defective” legal facts
(Isakov, 1984). N. Rabinovich believed that
an invalid transaction is a transaction in its
content, form, direction, but at the same time is
an offense, but an offense of a special order, in
a broad sense (Rabinovich, 1960).

Quite  conditionally,  this  includes
the position of M. Agarkov, who noted
that the expression of will of an incapable
citizen, or one who did not realize the nature
of their actions, as well as the expression of will
of the parties without the intention to generate
legal consequences are legally indifferent
actions. Accordingly, they are not illegal
because they do not violate the law. However,
they cannot be considered legitimate, as they do
not create legal consequences (Agarkov, 1946).

In this context, the following should be
stated. The concept of invalidity is used not only
in relation to the transaction. Only the Civil
Code uses “invalidity” in relation to more
than ten categories — rights, certificates, acts,
marriage, adoption, decisions of legal entities.
And if one raises the issue that an invalid
transaction has a fundamentally different legal
nature than a valid one, and thus, one should
talk about a different nature of all other invalid
rights, acts, decisions, and so on. However,
according to the author, an invalid right
remains a right, an invalid decision — a decision.
The issue is different — the current system
of law deprives these phenomena of legal force,
does not recognize them as legally significant
and does not establish their protection. In
addition, the recognition of the role of any
special legal significance in invalid transactions
will lead to the dispersion of the system of legal
facts and is unlikely to have any scientific
and practical value.

It is also worth mentioning the view that
invalid transactions are not legal facts at all.
Today, this view is not common in the literature,

the main argument of its supporters is that
the legislator “deprives” invalid transactions
of the option to create legal consequences.
The founder is D. Meyer, who believed that
illegal transactions are not recognized as valid,
and therefore, they are not existing (Meyer,
2000).

Heinrich Dernburg had a similar vision.
In his in work “Pandects” as of 1884, he
distinguished between the non-existence
and invalidity of the transaction. The deed
exists only when all its essential elements are
observed. If one of the required elements is
missing, it is only the visibility of the transaction.
Since “being” and “non-being” are mutually
exclusive concepts, invalidity leads to non-
existence. Accordingly, absolutely invalid
(insignificant) transactions are completely
absent, non-existent (Medina, 2015).

Among modern researchers, Professor
Stefan Ernst (Germany) points out that the void
transactions are invalid from the beginning; this
means that they do not exist (Ernst, 2013).

This concept is opposed, first of all, by
the fact that, although invalid transactions
do not create the legal consequences to which
they are intended, this does not preclude
the possibility of other consequences, first of all,
the obligation to compensate the damage.

5. Conclusions

The invalidity of the transaction does not
mean a fundamental change in the legal nature
of this legal fact. It is the issue of deprivation
of this act of legal force and option of judicial
protection of the relevant rights. However,
invalid transactions are transactions. In
addition, this conclusion can be extended
to other legal facts to which the category
of invalidity applies.

Based on the study, the author established
the legal nature of invalid transactions.
In particular, the author concluded about
the inadmissibility of identifying invalid
transactions and torts. A distinction should
also be made between invalid transactions as
a category contrary to the provisions of private
law and other legal facts that do not meet
the requirements of public law. At the same
time, there is no reason to talk about any special
nature of invalid transactions. The application
of the notion of invalidity to a particular legal
category does not change the legal nature
of a legal fact, but means that the rule of law
does not recognize the option to create legal
consequences that are typical of “normal” legal
facts. Invalid transactions cannot create their
own, specific legal consequences, because trust
under such a transaction takes place within
the framework of the construction of restitution.
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HEJIIICHI IIPABOYHHU B IOKTPUHI IPUBATHOTO ITPABA

Awuorauisi. Mema. Y ctarTi T0CITi/IKYIOTBCS 0COOTHBOCTI HEHCHUX PABOYMHIB Y IOKTPUHI IPHUBAT-
HOTO TIpaBa. ABTOP PO3IVISIAE Pi3Hi MiJIXO/IH 10 BUSHAYCHHS MiCIlsl HeIIHCHUX ITPABOYKHIB Y CUCTEM] 0PH-
nuaHuX GakTis. OcobaMBY yBary MPUALIEHO BiIMEKYBaHHIO HeIHCHUX IIPABOYMHIB Bi/l AEMKTIB, a TAKOK
JIOCJTi/IKEHHIO CITiBBiIHOIIEHHST TPABOYNHIB i HeI{ICHUX MTPaBOYNHIB. ABTOD MPOBIB aHAJi3 PAI(h OCHO-
BOIIOJIOXKHUKIB YUeHHS TIPo NaHAeKTH. [loc/IikeHo reHe3nc JOKTPHH IIPO He/[iHCHI IIpaBOuNHM Ta iX Mic-
1€ B JIOKTPHHI TIPUBATHOTO MTPaBa YKPaiHI.

Memoou docnidncennsn. Haykose pociimkerts cpoKycoBaHe Ha eMIIPUYHOMY aHaIi31 HAyKOBHX
poGIT y wiit cepi. ABTOP BUKOPHUCTAB HU3KY 3araJbHKX i CHEIialbHUX METOAIB HAYKOBOTO AOCTIIKEH-
Hs1. /17151 11bOTO BUKOPHUCTOBYBAINCS JIOTIYHUM, KiTbKiCHU, TOPiBHSIBHU, iCTOPUYHIIA T COIIOIOTIUHITI
METO/IN.

Pezynvmamu. Y crarTi aHaJIi3y€eTbhesl HEAINCHICTD TIPABOYMHIB Y KOHTEKCT] ZOKTPUHU IIPUBATHOTO
npaBa. HepxilicHi mpaBouynHy aBTOp MOPIBHIOBAB 3 iHIMUMU IOPUINYHUMU KATETOPisIMU: MTPABOYMHAMU,
JeIKTaMU Ta IHIUME opugrndHnMu (paktamu. 3po6ieHO BUCHOBKY [P0 Miclie HeAifiCHUX MPaBOYMHIB
y cucTeMi IopuinyHuX (hakTiB Ta BUSHAYCHO IXHIO IOPUIMYHY TIPUPO/LY.

Bucnosxu. Ha ocHOBi IpOBe/IeHOTO IOCJTi[ZKEHHS aBTOPOM BCTAHOBJIEHO ITPABOBY ITPUPO/LY HEAIHCHUX
[paBOYNHIB. 30KpeMa, 3p06IEHO BUCHOBKH IIPO HEIPUIIYCTUMICTh OTOTOKHEHHS HeIHCHUX TIPaBOYMHIB
Ta JeJiKTiB. BapTo TakoX po3pisHATU HeMiliCHI TPAaBOUYMHU SIK KaTEeropiio, M0 CyHepeduTh I0J0KEeHHIM
MPUBATHOTO TIPaBa, Ta iHNT IOPUANYHI (HaKTH, sIKi He BiANOBIZAOTh BUMOraM mybsiiuroro npasa. BomaHo-
Yac HeMa€ Mi/ICTaB TOBOPUTHU TIPO SKHUICh 0COOJNMBHUIT XapaKkTep HE[IHCHUX MPABOYMHIB. 3aCTOCYBAHHSI
HOHATTS HEAIHCHOCTI 10 TIEBHOI I0PUINYHOI KaTeropii He 3MiHIOE IOPUANYHY HPUPOLY IOPUIMYHOTO (hak-
TY, @ 03HAYAE, 1110 IIPABONOPSAIOK He BU3HAE 3[IaTHICTh CTBOPIOBATH IOPUANYHI HACHI/IKU, XapaKTepHi 1S
«3BUYAHIX> TopUANIHNX (akTiB. HesmiticHi mpaBoynHu He 3/1aTHI CTBOPUTH BJIACHI, KOHKPETHI MPaBOBI
HACJII/IKH, OCKLIbKY TIOBEPHEHHS] OTPUMAHOTO 32 TAKMM TIPABOYMHOM BiIGYBAETHCS B MEKAX KOHCTPYKILii
PeCTUTYIIii.

KiouoBi cioBa: HesiiicHi IpaBOYMHY, JOKTPUHA TPUBATHOTO TIPaBa, PO3MEKYBAHHS MTPABOYMHIB i
JIeJIIKTIB, HIKYEMHi Ta OCIIOPIOBAHI PABOYUHU.
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THE CONCEPT OF JUDICIAL LAWMAKING
AND ITS LIMITS IN CIVIL PROCEEDINGS
OF UKRAINE

Abstract. The purpose of this article is to consider the most controversial and poorly studied concept —
judicial lawmakingand itslimitsin the civil procedural law of Ukraine. Although the concept of judicial lawmaking
isnot enshrined in the Civil Procedural Code of Ukraine as revised in 2017, the grounds for such law enforcement
actions are specified by the Grand Chamber of the Supreme Court. These grounds are proxy and related to
“exclusive legal problems” that make it possible to “ensure the development of law and the formation of a unified
law enforcement practice” (as stated in para. 5 of Art. 403 of the Civil Procedural Code of Ukraine). Moreover,
it is judicial lawmaking that underlies judicial precedents. Referring to these grounds, it is possible to hold that
Ukraine has taken the first step towards the introduction of case law into justice. Today, such a step plays a triple
role: a) to provide safety measures for the legislator against the possibility of legislative gaps; b) to shape a single
law enforcement practice; ¢) to develop law. Thus, Ukraine is gradually straying from Soviet normativism
and tends towards the practice of living justice, when legal positions, legal analogies, judicial lawmaking take
place in the consideration of a particular case. The convergence of common law and continental law is evolving
steadily in Ukraine due to the shift of that sort of methodological approach. This trend is observed not only
in Ukraine but also in Estonia, Latvia, Lithuania, and Georgia. Thus, in the medium term, the legislator and,
subsequently, the scientific doctrine will have to recognize the existence of judicial lawmaking, which is the basis
of judicial precedents which should be recognized as a source of law. Therefore, the issue of judicial lawmaking
will gain a new impetus in further research.

Research methods. The contribution is based on the complex application of general scientific
and special methods of research and cognition. In this context, the systemic-functional method allowed
studying judicial lawmaking and its limits as a procedural law phenomenon, which is the fundamental
principle of the formation of future case law in civil proceedings of Ukraine. The historical method was
used to clarify the previous historical conditions that became the basis for the emergence and development
of judicial lawmaking and, subsequently, influenced the establishment of some legal traditions. The
dialectical method allowed elucidating the unity and contradictions of the process in judicial lawmaking,
which made it possible to build a holistic system of ideas about the substantive and legal essence of such
a phenomenon as judicial lawmaking and its limits.

Results. The paper proves that judicial lawmaking as a procedural law category is an integral part
of court precedents, the application of which in overcoming legislative gaps is an inevitable issue today.
This means that the legislator is gradually forgoing the postulates of continental law in civil proceedings,
and hence procedural law, by directing towards common law.

Conclusions. The court, being an independent branch of state power, is designed to resolve various
legal disputes between individuals and legal entities, as well as the state, thus eliminating tensions in
public relations. Although the court does not create the law, it finds some legislative gaps (cracks) or
outdated legislation while hearing court cases. Consequently, it is forced to overcome such legislative
challenges by creating new legal formulas, concepts or provisions, which on the one hand develop law,
and on the other — form a single law enforcement practice. Thus, judicial lawmaking encourages today’s
doctrinal research to start not from theory to practice, but on the contrary — from practice to research
theory of some provisions or concepts. This trend is peculiar not only to Ukraine but also to the European
doctrine of the international case law of the European Court of Human Rights. At the same time,
judicial lawmaking is not a limitless concept. It takes place whenever and where it is necessary to secure
the legislator against legislative complications or inconsistencies. In this part, there is a list of conditions
specified in this work which objectively restrict judicial lawmaking.

Key words: judicial lawmaking, limits of judicial lawmaking, legislative gaps (cracks).
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1. Introduction

Judicial lawmaking as a procedural law
category always takes place in that part where
legislative inconsistencies or legislative gaps
(cracks) in both substantive and procedural
law are manifested in considering civil cases.
This trend occurs against the background
of many economic and legal reforms requiring
extensive law-making activity, which focuses on
immediate legislative support of such reforms
that causes objective stylistic and textual
errors, legislative gaps (cracks). This appears
at the stage of the court hearing of civil
disputes.

Since courts are not entitled to deny a person
justice due to a lack of legislation, its undue
reliance on cases, or disputability, the courts are
bound to settle a dispute between the parties by
relying on the most accurate legal qualification
of contentious relations. In this regard, courts
often face challenges in their work. The above
is driven by the extremely rapid scientific
and technological development, which also
contributes to the rapid development of social
relations in all spheres of human life that entails
the accelerated obsolescence of substantive law
and the lack of new legal rules, encouraging
the court to judicial lawmaking under particular
legal conditions that always accompany such
a process.

Judicial lawmaking and its features have
been covered in research by such specialists as Ya.
Romaniuk (2016), N. Stetsyk (2019), P. Komar
(2020), S. Zapara (2021), I. Kravchenko (2021),
O. Dashkovska (2021), and Yu. Riabchenko
(2021). Other priority studies somehow have
addressed judicial lawmaking and its limits.

2. Historical and legal analysis
of the institute of judicial lawmaking

The court as a universal state legal
institute resolves all existing civil disputes
in the state, regardless of whether they are
statutory regulated or not. The system-wide
approach to justice is inherent in the judicial
systems of all world countries, and Ukraine is no
exception. Another question is, what procedural
tradition of civil law disputes has historically
developed in a particular state? What do
such traditions have in common, and is there
a process of their gradual convergence in today’s
realities? These and other issues have been
repeatedly discussed in studies by both young
and prominent scholars. However, given their
extensionality, complexity, judicial lawmaking
and its boundaries, they have been ignored due
to new features emerging during such studies.

Society and the judiciary first encountered
judicial lawmaking in medieval England,
where the royal crown courts, because
of the incompetence of royal power, were

forced to combine state legislation and local
well-established customs through their law-
making in considering civil disputes. Thus,
specific legal formulas, which were further
used in the legal mechanism for litigation, were
created. The legal formulas (legal positions)
were applied as legal “patterns” to similar
disputes, and if they coincided, the case was
considered by analogy. Time after time, courts
traditionally referred to the legal positions
already tested by the court by treating them
as laws. Consequently, the doctrinal formula
“stare decisis”, which means “to stand by things
decided”, gradually crystallized the justice
of England (Carner, 1995, p. 953).

That gave rise to the emergence of case
law in England. It was called the Anglo-Saxon
legal family in the countries where it spread.
At the same time, it was called common
(Bernkhem, 1999, p. 54), living (Shevchuk,
2007, p. 24), or natural (Marchuk, Nikolaieva,
2004, p. 81), and judicial law (Shevchuk,
2007, p. 24) as it is based on judicial lawmaking,
which today is considered a separate procedural
category.

As for Soviet Ukraine, the state kept
a tight rein on courts, because the court was
not recognized as authority obeying not
the law but proletarian expediency grounded
on the principle of socialist legality. That
sort of legality hinged on the force of dogma,
cult of the leader, and forceful interference
of the state in all civil-law relations. Thus,
the characteristic feature of continental law is
the availability of the sustainable case law that
does not rely on judicial lawmaking, which
allows stepping back from legal positions
of the past, but on the exclusive interpretive
law enforcement of outdated legal rules. Until
recent times, the Plenum of the Supreme
Court of Ukraine has acted as the classic
moderator of this methodology. There is no
doubt the Plenum was not a court authority,
but its “guiding explanations” were binding on
the lower courts, although they had the status
of legal recommendations.

3. Judicial lawmaking as a way to fill
legislative gaps (cracks)

It is beyond argument that the concept
“judicial lawmaking” is more a legal fiction,
as the court does not create law. The court
interprets it both within the framework
of the substantive legal essence of a particular
rule of law and legal principles, common
grounds of substantive law, and its objectives to
develop new legal formulas. Therefore, the court
fills legislative gaps between legal rules due
to substantive and legal disparity between
them, or when the content of a particular
law rule is stylistically, and accordingly
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legally, inconsistent with the general essence
ofthelaw ensuingin alegal gap in the substantive
and legal essence of such rules. This means that
in the presence of legislative gaps (cracks),
the court shapes a new legal understanding
of both individual concepts, which are peculiar
to legal relations in dispute, and provisions
that justify the grounds for filling such gaps.
Moreover, based on exclusive, logical-legal
thinking and interpretive methods, the court
creates legal formulas for “general principles
of substantive law and the principles of law
and its institutions” (Kaptsova, 2021, p. 94),
the principles of morality and social values to
resolve the dispute on the one hand and fill
legislative gaps (cracks) on the other.

At the same time, judicial lawmaking, its
algorithm, and justification techniques for
filling legislative gaps (cracks) in consideration
of civil cases in courts of general jurisdiction
allow developing both individual law branches
and law in general. Thus, on the one hand,
judicial lawmaking can be considered as a source
for the development of the theory of law
and on the other, as a way to form a unified
law enforcement practice. It is the basis on
which a new development course of both
substantive and procedural law is being formed
in Ukraine. The course follows the formula: not
from theory to practice, but from practice to
theory. Although law has historically performed
long-term tasks, it, like any hypercomplex
system, has some inaccuracies, inconsistencies,
which justice later identifies and eliminates.
This process is called filling legislative gaps
(cracks), which the court identifies when
considering the case on merits. The reasons for
the emergence of legislative gaps (cracks) lie
in the legislative process. The legislator always
discusses and adopts each legal rule separately
in a bid to anticipate all possible directions
of the development of public relations. However,
regardless of such meticulous work, courts deal
with extra-statutory cases in the practical
dimension of law enforcement practice.

4. Judicial lawmaking in the field of judicial
reform

Judicial reform, which has been launched
in Ukraine, depends today not only on
the judiciary’s upgrade but also on the adoption
of new approaches in law enforcement practice,
which regards judicial lawmaking as a process
of filling legislative gaps (cracks) in the law
enforcement practice of civil procedure.

All of these things are the grounds that
motivate the court to judicial lawmaking,
which acts as legal insurance of the legislator
against legislative gaps (cracks) or untimely
modifications, additions, or clarifications
of outdated legislation. At the same time, this is
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not only about the legislator. This refers to quite
rapid development of social relations stipulated
by constant innovations in the economy,
technology, property, finance and information
spheres, as well as innovations in human
behavior.

The above tendencies are peculiar today
both to Ukraine and continental Europe where,
as well as in Ukraine, the classic concept of legal
positivism — justice was limited to the content
of the legal rule— prevailed for a long time.
Consequently, courts mechanically applied
the “text of a law that excluded any creative role
of judges” (Koziubra, 2016, pp. 38—48).

One might jump to the conclusion
that the legislator will expand the source
base of procedural laws and thus recognize
the law-making practice of the Supreme Court
as a source of law; and as well as in European
countries, there will be a shift from the positivist
theory of law to common law since it allows
law and its theoretical positions to develop.
For the sake of justice, it should be noted that
the legislator indirectly admits the existence
of judicial lawmaking as a growth area of our
justice if there is “an exclusive legal problem”
in order “to develop law and form a unified
law enforcement practice” (para. 5 of Art. 403
of the Civil Procedural Code of Ukraine). This
can be understood as the legislator set
about paying attention to natural law
and its component — judicial lawmaking, which
is always in close contact with reality (Van
Caeudem, 1992, p. 170). Thus, one currently can
state that the judgments of the Supreme Court,
under their binding legal positions, de facto
act as judicial precedents, because “in choosing
and applying legal rules to the disputed legal
relations, the court has regard to the conclusions
about the application of the relevant legal rules
set out in the judgments of the Supreme Court”
(para. 4 of Art. 263 of Civil Procedural Code
of Ukraine).

What is “judicial lawmaking” as a procedural
category? This question provokes a range
of scientific discussions, and the first question
in this discussion is as follows: what branch
of the judiciary is entitled to administering
lawmaking? Some scientists, incl. A. Norkin,
B. Malyshev, and M. Yasynok, believe that
courts of all instances are entitled to judicial
lawmaking, as courts of all levels “are prohibited
from refusing to consider the case on the grounds
of absence, incompleteness, inconsistency
of the legislation governing disputed relations”
(para. 10 of Art. 10 of the Civil Procedural
Code of Ukraine). The article’s author supports
the above position, but he understands that
the legal formulas specified by the court in filling
legislative gaps (cracks) are definitive since
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they can be changed or repealed on appeal or in
cassation. However, the courts of all instances
have the relevant right, albeit indirectly.
Another group of scholars, M. Marchenko,
0. Popov, S. Kyvchuk, believe that the Supreme
Court should be the only subject of judicial
lawmaking in our country, because following
para. 5 of Art. 403 of the Civil Procedural
Code of Ukraine, only the Supreme Court is
authorized to ensure the development of law
to form a single law enforcement practice in
the presence of an exceptional legal problem. The
beforementioned means that the very Supreme
Court has the right to judicial lawmaking
and thus, the formation of new legal concepts,
which allow filling legislative gaps (crack) that
are noticed in the current legislation during
the trial of civil cases. There is no doubt that
the Supreme Court, as the highest judicial body,
should have the right to judicial lawmaking,
thus developing law from its practice to theory.
5. Judicial lawmaking of the European
Court of Human Rights and its particularities
If one compares the approach of the Supreme
Court in judicial lawmaking with the case-
law of the European Court of Human Rights,
which often relies on the lawmaking process,
one can point out that such lawmaking is
grounded on an expanded interpretation
of the European Convention on Human Rights
(hereinafter — the Convention). The peculiarity
of such interpretation, which usually moves
to judicial lawmaking, is that the European
Court has to go beyond the substantive
and legal essence of the Convention because
its rules are abstract, and therefore not
specific, as set out in a synthetical form. As
a result, the European Court of Human Rights
notes that its judgments are not judicial
precedents. At the same time, it concurrently
admits that its law-making is compulsory, as
neither the Convention nor its protocols are
of a clarification nature. Such an approach to
the statement of the Convention’s rules relies on
factual circumstances, as the European Court is
not bound by the national law of the European
Union. Consequently, when considering cases
of protection of individual rights, freedoms
and interests, the court should manage to
interpret the Convention extensively. It
acts so in the practical dimension because
the Convention does not consolidate a set
of concepts concerning, for example, housing
(case “Prokopovich v. Russia”, judgment as
of November 18, 2004) (European Court
of Human Rights, 2004), reasonable terms (case
“Zimmermann and Steiner v. Switzerland”,
judgment as of June 20, 1983) (European
Court of Human Rights, 1983), property (case
“Marx v. Belgium”, judgment as April 27, 1979)

(Fulei, 2008, p. 43). etc. Consequently, in order
to overcome legislative gaps, the European
Court, driven by the law-making process,
goes beyond the substantive and legal scope
of the conventional rules and thus directly
forms and enshrines the relevant concepts in
its judgments. Such decisions are recognized
both in continental law and common law
of Ukraine. For these reasons, the European
Court in its judgments gradually combines
both common and continental law generating
such a procedural synthesis in which, along
with the classics of continental law, European
case law is formed incl. its: a) lawmaking;
b) unification; c¢) recurrence; d) a single law
enforcement practice: e) a single growth area
of European law.

Thus, an obvious fact is that in considering
civil cases, each court in its procedural work
always somewhat deals with judicial lawmaking,
as social development constantly needs new
legal concepts, provisions, and therefore,
the advancement of science — the renewal
of judicial practice corresponds to the conditions
of social development in which they are formed.
The paradox of law is that law regulates social
relations, but it cannot anticipate them.

6. Judicial lawmaking and its limits

There is no doubt that the right to judicial
lawmaking is not a court’s permission for
infinity, illogicality, and unreasonableness.
Judicial lawmaking shall always have some
limits stipulated by particular conditions,
and it is conditions that create law-making
restrictions. Therefore, judicial lawmaking is
only practicable to:

a) legal relations that have already
accomplished their active function and passed
into the stage of disputed stagnation and thus,
have become the subject of litigation;

b) judicial lawmaking can take place only
within the procedural form of court hearings
and can never take place outside;

¢) judicial lawmaking may be carried out
only by a court which considers the case on
the merits on appeal or in cassation;

d) judicial lawmaking may not go beyond
those legal relations that are considered by
the court;

e) judicial lawmaking may not take place in
that part which contains legal rules governing
the disputed legal relations;

f) judicial lawmaking cannot occur towards
the matter in dispute, which is excluded from
civil circulation;

g) judicial lawmaking cannot occur in
the presence of legislative prohibitions.

7. Conclusions

The court, being an independent branch
of state power, is designed to resolve various
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legal disputes between individuals and legal
entities and the state, thus eliminating tension
in public relations.

Although the court does not create law,
it identifies some legislative gaps (cracks) or
outdated legislation while considering court
cases. Consequently, it is forced to respond to
such legislative challenges by creating new legal
formulas, concepts, or provisions, which on
the one hand, advance the law and on the other —
shape a single law enforcement practice. Thus,
judicial ~lawmaking encourages today’s
doctrinal research to act not from theory to

practice, but on the contrary — from practice
to the theory of study of particular provisions
or concepts. This trend is peculiar to Ukraine
and the European doctrine of the international
case-law of the European Court of Human
Rights.

At the same time, judicial lawmaking
is not a limitless concept. It takes place
whenever and where it is necessary to secure
the legislator against legislative complications
or inconsistencies. In this part, there is
a list of conditions specified in this work, which
objectively restrict judicial lawmaking.
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MMOHATTS CYZ0BOI IIPABOTBOPYOCTI TA i MEJK
Y IMBUIbHOMY CYIOYUHCTBI YKPATHU!

Anoraiis. Mema po6omu 110J1irac B 10CJIIKEHHI LyKe JUCKYCIIHOTO I MATOAOCIIKEHOTO MOHSAT-
TSI CYZIOBOI TIPABOTBOPUOCTI Ta ii MeX y IMBLIBHOMY TIpOIleCyaJbHOMY TIpaBi Ykpainu. He3saxkaioun Ha
Te, IO TOHATTS CYA0BOI TpaBoTBOpUOCTi B I{nBiTbHOMY mpoIlecyanbHOMY Kofekci YKpainu (y pefaxiiii
2017 p.) He Ma€e CBOro HOPMATUBHOTO 3aKPITIEHHST, IPOTE TiICTABU JIJIsI TAKUX TIPABOTBOPUUX JIill HA PiBHI
Besmkoi [Tanatun Bepxosroro Cymy Bce »k 3a3HaueHi. | Xoua 11i mizicTaBu MaioTh OTIOCEpeIKOBAHMIA 3MiCT
Ta CTOCYIOTBCS «BUKJIIOUHUX IPABOBUX TIPOOIEM», 1[0 JAKOTh MOKJIUBICTh 3a0€31EUNTH «PO3BUTOK [IPABA
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Ta GopMyBaHHSI €MHOI ITPABO3ACTOCOBHOI TPAKTHKU» (SIK 3a3Ha4eHO B 4. 5 cT. 403 [luBisbHOTO TpoItecy-
aJTbHOTO KOJIEKCY YKpaiH! ), TIPOTe caMe Taka OMOCEePeIKOBAHICTD BiIKPUBAE TILISIX /10 CYA0BOI TIPABOTBOP-
yocti. OKpecJieHui mi/Xil 10 Cy/10BOI MPaBOTBOPYOCTI JIEKUTh B OCHOBI CYJIOBUX NPEIIE/ICHTIB. 3 OTJISLY
Ha 3a3HAYeHi ITJICTaB1 MOKHA TOBOPUTH TIPO Te, 1110 B YKpPaiHi 3p06JIEHO TIEPIITHI KPOK 10 BIPOBAJIKEHHST
y TpaBOCy/S mpeteieHTHOTO TipaBa. ChOTO/HI 1€l KPOK Bifirpa€ MOTPiitHY poJib: a) CTPaxy€e 3aKOHO-
JIABI[S HA BUIIAJOK 3aKOHOABYMX [POraikH; 6) hOPMYE €/[1HY IPABO3aCTOCOBHY [IPAKTUKY; B) PO3BUBAE
mpaBo. TakuM YnHOM, YKpaiHa MOCTYTIOBO Bi/[XOUTH Bi/l PAfsTHCHKOTO HOPMATHBI3MY Ta MPUXOUTH JI0
MIPAKTUKH JKUBOTO MPABOCY/IAIS, KOJH MPABOBI TO3UIIii, TPABOBI aHAJIOTIi, CyZI0Ba MTPAaBOTBOPYiCTh MAIOTh
Micie 1 yac Ge3M0cepesHbOro Po3rJisiily KOHKPETHOI cy0Boi cripaBu. Came 3aBASKU 3MiHAM I1[bOTO
METOIOJIOTTYHOTO TAXOAY B YKpaiHi MOCTYIOBO BiflGYBAEThCS 30 IMKEHHST 3aralbHOTO W KOHTUHEHTAJb-
HOTO TIpaBa. Taka TeH/eHIlisl Ma€ Micile He Jmire B YKpaiHi, a #f B Ecronii, JlaTsii, JIutsi, Ipysii. Taxum
YUHOM, YK€ B CEPEIHbOCTPOKOBIN MEPCIIEKTUBI 3aKOHOABEIlb, 4 OTHKE, | HAYKOBA IOKTPUHA OYAyTh 3MY-
IIIeHi BU3HATH HASIBHICTh Y IPABOCY/Ili CYI0BOi TPABOTBOPYOCTI, IT[0 € OCHOBOIO CY/IOBUX TIPEIe/IEHTiB, SKi
HeoOXizHO Oy/ie BUBHABATH JIKEPEJIOM 1IPaBa, a BiITaK IUTAHHS CY0BOI IPAaBOTBOPYOCTI OTPUMAE HOBUIA
IMITyJIBC Y TTOIATIBIIOMY HayKOBOMY ZIOCJI/PKEHHI.

Memoou docaidxncenns. PoboTy BUKOHAHO HA MiICTaBi KOMILIEKCHOTO 3aCTOCYBAHHS 3arajbHOHA-
VKOBUX i CHeI[ialbHUX METO/IB /OCTI/KeHHS i mi3HaHH:. Tak, cucreMHo-GyHKIIOHAIBHUN METO] /1aB
TAJIbHOIO OCHOBOIO (hOPMYBAHHS MaiiGyTHHOTO MPEIEJEHTHOTO MIPABA B IIUBIIBHOMY CYIOUYHHCTBI YKpai-
HU. [cTOpruHMiT METOT 3aCTOCOBYBABC /J1s1 3'ICYyBAHHS THX iCTOPUYHIX YMOB, SIKi CTAJN MiICTABAMU JJIsT
BUHUKHCHHS il PO3BUTKY CYZIOBOi IPABOTBOPYOCTI Ta HA/laJIi BIUIMHYJIN HA (OPMYBAHHS EBHUX [PABO-
BUX Tpaautliil. /[ianekTHIHUI METO/T 1aB MOKJINBICTh PO3KPUTH €IHICTD i CyTIePEUIUBICTD TIpoliecy y cde-
Pi CyZI0BOI MPAaBOTBOPYOCTI, IO [IAJI0 3MOTY CKJIACTH I[JTICHY CHCTEMY YSIBJIEHB II[OJI0 3MiCTOBHO-TTPABOBO]

Pezyavmamu. Y po6oTi 10BeJIEHO, 110 CY/I0BA MIPABOTBOPUICTb SIK IIPOIECYATHbHO-IIPABOBA KATETOPist
€ HEBi/l'€MHOIO CKJIAJIOBOIO YACTHHOIO CY/IOBUX ITPEIe/IEHTIB, 3aCTOCYBAHHS SIKUX Y TUTAHHSX MO/I0JIAHHS
3aKOHO/IABYMX ITPOTAJINH € HA CbOTO/[HI HEBiZIBOPOTHUM NUTaHHSM. Lle 03HauaE, 1110 3aKOHO/IABE1lb TTOCTY-
TI0BO Bi/[XO/IUTD Bi/l OCTYJIATiB KOHTMHEHTAJILHOTO IIPaBa B IIUBIIBHOMY CYZI0YMHCTBI Ta CIIPSIMOBYE CBOI
HorJisiiu (2 OTKe, i porecyaibHe 3aKOHOJIABCTBO) Y HATIPSIMi 3aTaJIbHOTO TIPABA.

Bucnoexu. Cy, sik camocTiiiHa rijika iep:KaBHoi BJIa/Iu, OKJIMKAHUN YPETYJIbOBYBATH PiZHOCIIPSIMO-
BaHi IPaBOBI CIIOPHU MiK (Di3MUHIMHK Ta IOPUANYHIME 0COOAMM, & TAKOJK MiK HUMH I epKaBoio. Y Takuii
croci6 BiH ycyBae HalpyTy B CyCHIbHUX BigHOCKHaX. He3paxkaioun Ha Te, 110 Cy/I He TBOPUTb TIPaBo, Mijl
Yac PO3IJISIAY CYAOBUX CIIPAB BiH BUSIBJISIE Ti UM iHIII 3aKOHOABYI IporajuHu (uiignHu) abo 3acrapije
3aKOHO/IABCTBO, & TOMY BUMYIIEHHI 10JIaTH TaKi 3aKOHOJIaBYl HETapas3iii 3a PaXyHOK CTBOPEHHS HOBUX
TPaBOBHX (HOPMYJI, TIOHATD YK TOJMOKEHb, IKi, 3 OJTHOTO OOKY, PO3BUBAIOTH TIPABO, a 3 iHIIOTO — (hOPMYIOTH
€/IUHY ITPAaBO3aCTOCOBHY TPAKTUKY. TaKUM UMHOM, Cy/10Ba ITPABOTBOPYICTb CIIOHYKAE /10 3/I1{ICHEHHS ChO-
TOHIIIHIX TOKTPUHAIBHUX HOCIKEHb THX UM 1HIIMX TOJI0KeHb ab0 TIOHATh Y HAMPsAMI He Bij Teopii 10
TIPAKTHKH, a HABIIAKY — BiJl TPAKTUKN 10 Teopii. L TenpeHItis xapaktepHa He Jntie 711 YKpainu, a if 71
€BPOIEHCHKOI JOKTPUHY Y cepi MiXKHAPOHOI CYZI0BOI IPAKTHKKM €BPOIENCHKOTO CY/y 3 IIPaB JIOIMHN.
BojiHouac cyzoBa IpaBOTBOPYICTD He € Oe3MEKHUM MOHSITTSIM. BOHO Mae MicIie Jiuiie TaM i Tofi, KoJm
BUHMKA€ HEOOXIiZHICTh CTPaXyBaHHS 3aKOHOJAABI Bijl 3aKOHOJIABYMX YCKJIAJHEHb YU HEY3TOIKEHOCTI.
[lozo0 1BOro € IiIuMil mepesiik yMOB, 3a3HAYEHUX Y [PeACTaBIIeHiil po6oTi, Ki 06'€KTUBHO 0OMEKYIOTH
CY/IOBY ITPAaBOTBOPYiCTb.

KiouoBi cioBa: cyzioBa IIpaBOTBOPYICTb, MEKi CYZI0BOI MPABOTBOPYOCTI, 3aKOHO/IABYI MTPOTATUHA
(miyumnm).
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CITIZENS OF UKRAINE AS SUBJECTS
OF SPECIAL ECONOMIC AND OTHER
RESTRICTIVE MEASURES (SANCTIONS)
IMPOSED BY THE UKRAINIAN STATE

Abstract. The purpose of the article is to establish legal grounds and feasibility of the imposition
of special economic and other restrictive measures (sanctions) on citizens of Ukraine, as well as related
guarantees of ensuring their rights, freedoms and interests.

Research methods. The contribution is developed on the basis of general scientific and special
methods of scientific cognition.

Results. The author considered the validity of introducing special economic and other restrictive
measures (sanctions) as the mechanism of state policy and requirements for ensuring the legitimacy
of their imposition on citizens of Ukraine.

Conclusions. Special economic and other restrictive measures (sanctions) may be imposed on citizens
of Ukraine only if they are entities conducting terrorist activities. That fact shall be confirmed by a court
judgment adopted in the manner established by the Criminal Procedure Code of Ukraine or the Code
of Administrative Proceeding of Ukraine. “Court authorization” is a generally recognized requirement to
guarantee compliance with the rule of law in contentious legal relations. The procedure for administrative
control through making a decision by the National Security and Defense Council of Ukraine, which
the President of Ukraine puts into effect, as well as the right to the follow-up judicial control, cannot secure
an alternative to the mentioned guarantees. Sanctions are measures of state coercion that are imposed
on a person when implementing state policy through establishing additional conditions for economic
and financial activities in Ukraine. Alternate and general formulation of sanctions in the National Security
and Defense Council of Ukraine enforcement decision, which the President of Ukraine puts into effect,
does not mean an illegal interference in rights, freedoms, and interests of persons who are subject to it;
a sanction will be further realized in a particular context, ensuring the adjustment of the sanctions regime
to an individual situation.

Key words: sovereignty, state coercion, judicial authorization, terrorist activity, restriction of rights,
freedoms and interests.

1. Introduction

The current political and social situation
ofthearmedaggression of the Russian Federation
against Ukraine in the form of a “hybrid war”
has led to real physical threats to sovereignty
and national security. This requires adequate
feedback from the state apparatus to meet
and protect the state and its citizens, their
rights and freedoms, from the relevant threats.
The application of special economic and other
restrictive measures (sanctions) following
the Law of Ukraine “On Sanctions” dated
August 14, 2014 Ne 1644-VII (hereinafter —
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the Law Ne 1644-V1I) is an element of the new
realityofthelegalregimeofpublicadministration.

The form of restrictive measures chosen
by the Ukrainian statutory model widely
defines a range of actors subjected to their
imposition (para. 2 of Art. 1 and Art. 3
of the Law Ne 1644-VII). Given the essence
of these measures, it inevitably raises the issue
of the legitimacy of interference in the rights,
freedoms, and interests of sanctions’ addressees.
The mechanism of sanctions is traditionally
considered in the dimension of the evolution
of reprisals in public international law. However,

© O. linytskyi, 2021
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the last years of their application for combating
the globalized challenges of international crime
and terrorism changed the vector of their
application from interstate sovereign relations
to the state level — a person of private law.

The study of the current status of the
application of sanctions in Ukraine shows
the same approach — special economic and other
restrictive measures are mainly regarded as
operational ways to protect national interests,
national security, sovereignty and territorial
integrity of Ukraine, counter-terrorist activity,
and prevent violations, restore the violated
rights, freedoms, and legitimate interests
of citizens of Ukraine, society and the state
against legal entities and individuals regardless
of the extent of state sovereignty over them.

It should be noted that the rapid application
of the relevant institution during 2018-2021
took place in the absence of comprehensive
studies on the procedure for applying sanctions
in its regulatory version. Instead, the study
of the ontological nature of international legal
sanctions has long been the subject of scientific
and practical interest of leading international
(0. Elagab, J. Crawford, K. Tomuschat)
and domestic and Eastern European experts
(V.A. Vasylenko, D.B. Levin, LI Luka-
shuk, Yu.V. Maniichuk, K.V. Manuilova,
V.I.  Menzhynskyi, S.V. Chernychenko,
A.L. Cherniavskyi).

The consequence of using the mechanism
of special economic and other restrictive
measures (sanctions) is the emergence
of a new category of disputes in case law
appealing the decrees of the President
of Ukraine, which implement the relevant
measures. Thus, the lack of sufficient theoretical
basis causes significant practical problems
ofanadequate settlement of theissue of synergies
between public interests and compliance with
the guarantees of the legal status of individuals
in this mechanism, especially if it concerns their
application to legal entities and individuals,
who are residents of Ukraine, and the choice
of extraordinary restrictive measures instead
of ordinary coercive measures in public
administration.

The purpose of this article is to
establish the legal validity and justification
of the imposition of special economic and other
restrictive measures (sanctions) on citizens
of Ukraine, as well as guarantees of ensuring
related rights, freedoms and interests.

2. Institutionalization of special economic
and other restrictive measures (sanctions) in
the legislation of Ukraine

The wording of Art. 1 of the Constitution
of Ukraine, which primarily characterizes
Ukraine as a sovereign and independent state

and its status as democratic, social and legal,
indicates the consequent relations between
theneed toensuresovereignty and independence
within the State for further execution of its
obligations to guarantee democracy, establish
and protect human rights and freedoms as
an element of law and order that secures
the implementation of the constitutional
principle of the social and rule-of-law state
(para. 4 of the reasoning part of the Judgement
of the Constitutional Court of Ukraine dated
December 22, 2010 Ne 23-p11/2010). Therefore,
para. 1 of Art. 17 of the Constitution of Ukraine
stipulates that protecting the sovereignty
and territorial integrity of Ukraine and ensuring
its economic and information security shall
be the most important function of the State
and a matter of concern for all the Ukrainian
people.

It is the Parliament in Ukraine
that is entitled to represent the whole
Ukrainian nation — the citizens of Ukraine
of all nationalities — and act on their behalf,
and thus,itisarepresentative body of state power
(point 4, sub-para. 2.1, para. 2 of the reasoning
part of the Opinion of the Constitutional
Court of Ukraine (Grand Chamber) dated
December 16, 2019 Ne 8-8/2019).

Despite the lack of direct reference in
the Constitution of Ukraine to the mechanism
of special economic and other restrictive
measures (sanctions), the laws of Ukraine may
also regulate other issues, the solution of which
does not fall within the competence of other
public authorities or local self-government
bodies under the Constitution of Ukraine.
This follows from para. 2 of Art. 85
of the Constitution of Ukraine.

Pursuant to point 17, para. 1 of Art. 92
of the Constitution of Ukraine, only laws
of Ukraine shall determine the fundamentals
of national security, the formation of the Armed
Forces of Ukraine, and ensuring public order.

Special economic and other restrictive
measures (sanctions) are “internally illegal”
but justified by the purpose and grounds for
their application, countermeasures” (Alland,
2002, pp. 1221-1222) and, at the same time,
coercive measures as an element of the method
of functioning of international law, one
of the means of formally legal implementation
of law (Lukashuk, 2005, p. 401). Conse-
quently, they acquire the characteristics
of universally recognized elements of the state
and international policy focused on protecting
national interests and ensuring the security
of the individual, society and states from
external and internal threats.

Acting upon the representative mandate
and keeping in mind the preconditions
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specified in the Preamble of Law Ne 1644-VTI,
the Verkhovna Rada of Ukraine statutorily set
the legal regime of applying special economic
and other restrictive measures (sanctions)
in Ukraine and thus legalized them as
an instrument of public policy.

The procedure, established by the Law

Ne 1644-VT1I, for applying special economic
and other restrictive measures (sanctions)
prescribed by the decision of the National
Security and Defense Council of Ukraine
(hereinafter — NSDC), which the decree
of the President of Ukraine puts into effect,
also corresponds to the constitutional tasks
and powers of the NSDC and the President
of Ukraine; the latter ensures the independence,
national security, and legal succession
of the State (para. 1 of Art. 106
of the Constitution of Ukraine).

The Constitutional Court of Ukraine
holds that the provisions of the Constitution
of Ukraine, which outline the scope and essence
of the powers of the President of Ukraine
and the Verkhovna Rada of Ukraine, can
be specified only at the level of Ukrainian
laws. However, that kind of specification
cannot lead to distortion of the provisions
of the Constitution of Ukraine or go beyond it
(point 5, sub-para. 2.2, para. 2 of the reasoning
part of the Decision of the Constitutional
Court of Ukraine (Grand Chamber) dated
September 16, 2020 Ne 11-p/2020).

At the same time, in point 6, sub-para. 2.1,
para. 2 of the reasoning part of the Decision
of the Constitutional Court of Ukraine
of February 25, 2009 Ne 5-p1i/2009, the body
of constitutional jurisdiction concluded that
the systematic analysis of the Constitution
of Ukraine gives grounds to believe that
the Verkhovna Rada of Ukraine, the President
of Ukraine, and the Cabinet of Ministers
Ukraine have individual constitutional
powers in the area of national security
and defense, and only the President
of Ukraine has the constitutional authority
to exercise leadership in the mentioned areas.
It means that the President of Ukraine guides
the activity of subjects of national security
and defense of the state while exercising such
leadership.

Thus, the decrees of the President
of Ukraine, which put in effect the NSDC
decisions on theapplication of special economic
and other restrictive measures (sanctions)
adopted within the powers provided by
the Constitution of Ukraine and in the form
of competence exercise, which is enshrined
in para. 3 of Art. 106 of the Constitution
of Ukraine, are binding on all entities under
the jurisdiction of Ukraine.
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3. Legal nature of special economic
and other restrictive measures (sanctions) in
the legislation of Ukraine and their clearness

The legal basis of special economic or other
restrictivemeasures (sanctions)applied by thestates
against threats to sovereignty and a constitutional
order relies on Art. 41 of the UN Charter: “The
Security Council may decide what measures not
involving the use of armed force are to be employed
to give effect to its decisions, and it may call upon
the Members of the United Nations to apply such
measures. These may include complete or partial
interruption of economic relations and of rail, sea,
air, postal, telegraphic, radio, and other means
of communication, and the severance of diplomatic
relations”.

The theory of international law interprets
economic sanctions as a measure of lawful
coercion (Tomushat, 1994; Lukashuk, 2005) or
through the prism of legitimate countermeasures
(Cherniavsyi, 2017). However, according
to the standards of international law, such
coercion is the outcome of an illegal act,
the nature of which should be grounded
on international law, not the national law
of the state; the application of such measures
should not create conditions for violating
fundamental tenets of international law or
human rights and freedoms; the sole purpose
of sanctions is to restore the victim’s legitimate
rights and interests and restore the status quo
ante, including compensation for pecuniary
damage (Crouford, 1999, pp. 436—-439). Thus,
the vector of their action is always directed
outwards and must compensate for the limited
influence of the state on the violator that is not
under its internal sovereign jurisdiction.

A systems study of the provisions of the Law
Ne 1644-VII allows one to assert that special
economic and other restrictive measures
(sanctions) are law-enforcement in their nature,
have a restrictive coercive effect on the violator.
However, compared to the measures of ordinary
legal responsibility, which has the punishment
for the act as its primary purpose, listed in
Art. 4 of the Law Ne 1644-V1I, special economic
and other restrictive measures (sanctions) are
ones designed to prevent and put an end to
threats, in response to which they are applied in
the decisions or actions of subjects.

The personal and sectoral sanctions listed
in the Law Ne 1644-VII, in their effects, are
temporary measures of operational influence on
the conduct of participants by imposing special
restrictions under the framework of public
policy in some areas (economic, financial,
infrastructure,  diplomatic, environmental,
trade, cultural, etc.). They are intended to point
out the violation, eliminate opportunities for
keeping illegal activities and causing major
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damage to protected legal relations before
remedying the situation, avoid potential
use of resources and capabilities through
the state mechanism to harm its protected
fundamental values. There is no doubt that
they are adversarial to the rights and interests
of addressees that highlights their essence.
With the application of special economic
and other restrictive measures (sanctions) to
persons under private law, the issue of assessing
the legality of the intervention arises in each
case. Moreover, given the nature of sanctions,
it is necessary to refer to the similar practice
of the Constitutional Court of Ukraine. The
Court holds that one should distinguish
the concept of “restriction of fundamental
rights and freedoms” from the concept
of “fixation of the limits of the essence of rights
and freedoms” adopted in lawmaking through
applying legal methods (techniques) recognizing
such practice admissible if additional stan-
dardization of the right’s enjoyment by the
special legislation aims not to narrow the scope
of rights and freedoms but to specify the content
and regulation of procedural issues and outline
the general limits of the fundamental rights
(point 2, para. 10 of the reasoning part
of the Decision of the Constitutional Court
of Ukraine dated June 12, 2007 Ne 2-p11/2007).
In this aspect, a good part of special
restrictive measures applied to a particular
person (personal sanctions) is characterized
by the establishment of additional conditions
for economic and financial activities in
Ukraine, the use of state resources owned by
the Ukrainian people to prevent their use to
the detriment of the people, state or universally
recognized values of the world law and order.
They do not restrict the rights completely as
measures of responsibility. However, the state,
represented by authorized bodies, has changed
approaches to the procedure for exercising
rights, freedoms, and interests of an individual
to ensure the public interest, which is manifested
in the statutory purpose of sanctions.
Alternate and general wording of sanctions
in the regulatory prescriptions of Art. 4
of the Law Ne 1644-V1I, as well as their word-
for-word reproduction in a law enforcement
decision, does not indicate unlawful interference
with the rights, freedoms, and interests
of persons subject to its application because such
a sanction will be further implemented under
specific conditions of disputed legal relations
(for example, on the ratio of the validity term
of sanctions and the validity term of a specific
suspended license) to adjust the sanctions
regime to the individual situation of the person.
If the imposition of specific special
economic or other restrictive measures results

in the restriction of certain rights, freedoms
and interests of the individual, it should
be noted that threats to national interests,
national security, sovereignty, and territorial
integrity of the state, terrorist activity are
a universal statutory criterion for the lawful
application of the restrictions with regard to
the provisions of the Constitution of Ukraine,
acts of international law on the protection
of human rights and freedoms, the practice
of human rights jurisdiction in Europe
and the world to the extent of derogation from
international obligations in this area required
by the severity of the situation and granted
that such measures do not conflict with its
other obligations under international law
(Art. 15 of the Convention for the Protection
of Human Rights and Fundamental Freedoms).
The Resolution of the Verkhovna Rada
of Ukraine dated May 21, 2015 Ne 462-VIII
approved the Statement of the Verkhovna Rada
of Ukraine “On the Derogation of Ukraine from
certain Obligations under the International
Covenant on Civil and Political Rights
and the Convention for the Protection
of Human Rights and Fundamental Freedoms”.

The essential content of the application of
sanctions in the legislation of Ukraine deserves
special attention; some of them are detailed by
the Resolution of the Board of the National Bank
of Ukraine dated October 1, 2015 Ne 654 “On
Ensuring the Implementation and Monitoring
of the Effectiveness of Personal Special Economic
and Other Restrictive Measures (Sanctions)”.
The study of this act allows predicting order
and consequences of the sanctions’ application in
the financial sector which concurrently regulates
the operation of the state apparatus and eliminates
objections about the vagueness and uncertainty
of regulation.

4. Guarantees of the lawful imposition
of special economic and other restrictive
measures (sanctions) on citizens of Ukraine

The introduction of the mechanism
of personal (targeted) sanctions in international
practice has arisen the issue of ensuring
respect for the rights of individuals subjected
to sanctions. As a general rule, it is agreed
that the rights restricted by sanctions are
not absolute, and public interests justify such
interferences (as discussed in previous sections
of the article). Therefore, a more important
task for the entity imposing sanctions is to
ensure compliance with the procedure for
applying sanctions. The procedure includes:
a proper notification stating the reasons for
the application of sanctions; ample evidence to
justify sanctions; hearing; an option of reviewing
the decision on the application of sanctions by
an independent court (Chachko, 2019, p. 157).
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Following the case law of the European
Court of Human Rights, the assessment
of the expediency of interference with
guaranteed human rights and freedoms is based
on the study of whether it is conducted under
the law, whether it meets the legitimate aim,
and whether it is necessary for a democratic
society. (sub-paras. 42—46 of the Judgments in
the case “Klass and Others v. Germany” dated
September 6, 1978).

The legitimate restriction of constitutional
rights and freedoms of man and citizen should
be understood as the possibility of state
intervention set by the Constitution of Ukraine,
which meets the rule of law, necessity,
expediency and proportionality in a democratic
society, in the scope of constitutional rights
and freedoms of man and citizen using legal
remedies. The restriction’s purpose is to protect
fundamental values in society, which include
inter alia life, human freedom and dignity,
public health and morality, national security,
public order (point 2, para. 6 of the reasoning
part of the Decision of the Constitutional Court
of Ukraine dated July 12,2019 Ne 5-p(1)/2019).

The expression “under the law” in terms
of setting restrictions on human rights
and freedoms to combat terrorism requires, first,
that the disputed measure has relevant grounds
in national law; it also concerns the quality
of the law in question, requiring that it be
consistent with the rule of law and be available
to the mentioned persons, who must also be
able to foresee its consequences (see, inter alia,
Kruslin v. France, 24 April 1990, § 27, Series A
Ne 176-A; Huvig, cited above, § 26; Lambert
v. France, 24 August 1998, § 23, Reports 1998
V; Perry v. the United Kingdom, Ne 63737,/00,
§ 45, ECHR 2003 IX (extracts), Dumitru
Popescu v. Romania (Ne 2), Ne 71525/01,
§ 61, 26 April 2007, Association for European
Integration, cited above, § 71, and Liberty, cited
above, § 59).

In the issues affecting fundamental rights,
the expression of the executive’s discretion in
the field of national security in terms of unlimited
power will contradict the rule of law, one
of the fundamental principles of a democratic
society enshrined in the Convention. Therefore,
the law shall specify the scope of any such
discretion given to the competent authorities
and the way of its implementation with sufficient
clarity, keeping in mind the legitimate aim
of the relevant preventive measure, to provide
the person with adequate protection against
arbitrary interference (see Roman Zakharov,
cited above, § 247) (sub-paras. 59, 62, 65
of the Judgment in the case “Szab6 and Vissy v.
Hungary” dated January 12, 2016 (application
Ne 37138/14)).
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Assessing  the level of legitimacy
of interference with rights and freedoms
of an individual in the context of judicial
evaluation of compliance with their guarantees,
since the 80s of the twentieth century,
the European Court of Human Rights has
pointed out that one of the significant factors
subjected to consideration is the level reached in
recent years by terrorism in Europe as a threat,
countering which requires the application
of restrictive measures. Democratic societies
face the threat of highly sophisticated forms
of espionage and terrorism. Consequently,
in order to counter such threats effectively,
the state must be able to take extraordinary
countermeasures against subversives. The
Court notes that in determining the conditions
which activate a system of the relevant
measures, the state legislative branch exercises
the discretionary right (cf., mutatis mutandis,
Judgment in the case of De Wilde, Ooms
and Versyp v. Belgium dated June 18, 1971,
Series A, Ne 12, pp. 45-46, § 93; and in the case
of Golder dated February 21, 1975, Series A,
§ 18, pp. 21-22, § 45; cf., in relation to Article 10
§ 2, Judgment in the case of Engel and Others
dated June 8, 1976, Series A Ne 22, pp. 41-42,
§ 100, and in the case of Handyside dated
December 7, 1976, Series A, Ne 24, p. 22, § 48).

At the same time, the Court emphasizes
this does not mean that the State is granted
unlimited discretion to take extraordinary
measures. The assessment of their legitimacy
is relative: it depends on all circumstances
of the case, i. e., nature, scale, and duration
of potential measures, the grounds necessary to
issue an order to apply the measures; it depends
on the authorities empowered to authorize,
implement and control such measures and on
the legal remedy prescribed by the national law
(paras. 48—50 of the Judgment in the case “Klass
and Others v. Germany” dated September 6,
1978).

In this context, a well-defined determination
of the subjective feature of the application
of state coercive measures is one of the priority
tasks.

Examining the range of addressees
subjected to personal special restrictive mea-
sures (sanctions), one draws attention to
the fact that under the system application
of the provisions of para. 2 of Art. 1, para.l
of Art. 3, para. 3 of Art. 5 of the Law Ne 1644-VTI,
this international law institute is implemented
in the current legislation of Ukraine in terms
of its application, firstly, to a foreign legal entity,
alegal entity under the control of a foreign legal
entity or non-resident individual, foreigners,
stateless persons (it follows generally accepted
principles of international law) and, secondly,
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to entities conducting terrorist activities
without imposing any restrictions based on
nationality or residence of such persons. Thus,
a legal entity-resident of Ukraine and a natural
person-citizen of Ukraine may be subjected to
special economic and other restrictive measures
(sanctions) under the Law Ne 1644-VII only in
terms of recognizing them as terrorist entities.

If no one has the right to challenge the state’s
discretion to protect its sovereignty by applying
such an extraordinary mechanism as sanctions,
then the resolution of the issue of waiving
sanctions in the national legal system in favor
of international coercion is one of the aspects
of assessing the legitimacy of restrictions
of rights, freedoms, and interests through special
restrictive measures; especially if the substantial
and procedural level of guarantees in
the latter case is significantly lower for
the legal status of the person. At the same
time, it is obvious that this cannot be justified
by the recommendations on establishing
international cooperation and supporting
the actions of the world community in
combating the global phenomenon (Barash,
2017) because both the source of decisions
and the addressee of the consequences are
within single sovereignty.

In the context of the above stipulations
about ensuring legal certainty and hence
limiting the discretion of law enforcement,
imperative  prescriptions do not allow
specifying the addressees of sanctions in
an expanded interpretation of the regulatory
prescription. The specification of an addressee
is inextricably linked with the normative
content of the understanding of the concept
of “terrorism” and “terrorist activity” (item 2,
Art. 1 of the Law of Ukraine “On Combating
Terrorism”  dated  March 20, 2003
Ne 638-1V (hereinafter — the Law Ne 638-
1V)) and the legislative definition of “national
security”, “national interests” and threats to
national security of Ukraine formulated under
the Law (sub-paras. 6, 9, 10, para. 1, Art. 1
of the Law of Ukraine “On National Security
of Ukraine” dated June 21, 2018 Ne 2469-VIII
(hereinafter — the Law Ne 2469-VIII)), which
are affected by terrorism.

Assessing the elucidation of these features in
applying to an individual, the European Court
of Human Rights recalls that even in the field
of covert surveillance, where predictability
is of particular concern, the concepts
of the danger of terrorist acts and the need for
rescue operations are clear enough to comply
with the law. For the Court, the requirement
of “predictability” of the law does cross a line to
compel States to enact legislation that specifies
all potential situations that may entail a decision

to initiate a covert surveillance operation.
In fact, the mention of a terrorist threat or
rescue operation can be regarded as providing
citizens with the necessary indication (compare
and contrast Iordachi and Others, cited above,
§ 46). At the same time, for the Court, nothing
in the text of the relevant legislation indicates
that the concept of “terrorist acts” used in
section 7/E (1) a) (ad) of the Police Act does
not coincide with the similarly defined crime,
which is found the Criminal Code. (see para. 16
above) (para. 65 of the Judgment in the case
“Szab6 and Vissy v. Hungary” dated January 12,
2016 (application Ne 37138/14)).

The Criminal Code of Ukraine in
Arts. 258-258-5, as in the cited case
of Hungary, criminalizes the manifestations
of terrorist activity, which determines the need
to ensure standards of protection of a citizen
of Ukraine from a criminal charge in resolving
the justification of imposing special restrictive
measures against him/her as a terrorist based
on the presumption of innocence under para. 1
of Art. 62 of the Constitution of Ukraine.

Thus, terrorism and terrorist activity
are legal categories, not political ones.
Accordingly, they should be assessed by
relying only on the mentioned feature (outside
of political activity), evidence, or intelligence
information ~ about  terrorist  activities
and meet the “reasonable suspicion” standard
(Judgment in the case “O’Hara v. the United
Kingdom” dated October 16, 2001, application
Ne 37555/97).

In addition to criminal law qualification,
a person’s involvement in terrorist activities
in Ukraine may be confirmed by a court in
administrative proceedings (Art. 284 of the Code
of Administrative Proceedings of Ukraine)
at the request of the Security Service of Ukraine
pursuant to Art. 11-1 of the Law Ne 638-IV
for inclusion/exclusion in/from the relevant
sanctions lists, including the list of persons
connected with terrorist activities or in respect
of whom international sanctions have been
applied.

Preliminary availability of a court decision
about the establishment of the fact of a person’s
involvement in terrorism or the grounds for
inclusion in the relevant list (so-called “judicial
authorization”) is a sufficient guarantee
of the national system of protection of individual
rights in case of their further restrictions in
applying special restrictive measure based
on the decisions; in terms of the application
of sanctions, it reduces the NSDC decision
to the selection of those measures, according
to Art. 4 of the Law Ne 1644-VII, which meet
the requirements of ensuring the purpose
of their application to the person.
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However, if the NSDC of Ukraine, by its
decision to apply special economic and other
restrictive measures (sanctions), pre-qualifies
the actions of a person as one involved in
terrorist activities, the NSDC of Ukraine,
together with the President of Ukraine, acts
as “the court” in disputable legal relations to
assess the guarantees of human rights (see,
e. g., sub-paras. 87-91 of the Judgment in
the case of “Oleksandr Volkov v. Ukraine” dated
January 9, 2013, application Ne 21722/11).

The distribution of powers between
the political executive and the judiciary has
become increasingly important in its practice
(see the Judgment in the case of Stafford v.
the United Kingdom (proceeding in execution),
application Ne 46295,/99, § 78, ECHR 2002-1V).
At the same time, neither Article 6 nor any other
provision of the Convention requires States to
adheretoany theoretical constitutional concepts
regarding the permissible limits of interaction
between the branches of government (see
the Judgment in the case of Kleyn and Others
v. the Netherlands (proceeding in execution),
applications Ne 39343/98, Ne 39651/98,
Ne 43147/98 and Ne 46664/99, § 193, ECHR
2003-VT).

Instead, the activity of the National Security
and Defense Council of Ukraine apparently
does not correspond to the characteristics
of a “fair and impartial court” as defined
in para. 1 of Art. 6 of the Convention, as it
is a body under the President of Ukraine
that coordinates and controls the activity
of executive power bodies in the area of national
security and defence; the President of Ukraine
forms the personal membership of the National
Security and Defense Council of Ukraine
(Art. 107 of the Constitution of Ukraine).
Thus, the NSDC, depending on the President
of Ukraine as the head of state, helps him
implement the principles of domestic and foreign
policy on national security and defense
and coordinates executive bodies’ relevant
activities in peacetime (incl, the Security
Service of Ukraine, the data of which contribute
to the decision on the application of sanctions).
Therefore, it has neither functional nor
institutional independence and impartiality
to settle the issue of addressing sanctions; it
is directly interested in taking measures to
improve prevention and combating threats to
national interests and national security in terms
of its competence and functions in the state
apparatus.

A lack of preliminary judicial autho-
rization to interfere in the rights, freedoms,
and interests of individuals due to
the application of extraordinary measures to
combat global threats is a particular problem
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(Judgment in the case “Szabé and Vissy
v. Hungary” dated January 12, 2016, application
Ne 37138/14, pp. 73—78). Other forms of control
by law enforcement agencies and officials,
which are elements of the law enforcement
system and have wide powers to apply
countermeasures in the fight against terrorism,
are mainly political — they are incompetent in
providing the adequate assessment of urgency
about the objectives and means considered.
Although the Court agrees with the functional
arguments that such individuals and bodies
are better adapted to authorization than
judges, it is not convinced of this when it comes
to analyzing objectives and means in terms
of urgency.

As for a body empowered to authorize
restrictive measures, a non-judicial body
may comply with the Convention (see, for
example, Klass and Others, cited above,
§ 51; Weber and Saravia, cited above, § 115;
and Kennedy, cited above, § 31), if this body
is sufficiently independent of the executive
branch (see Roman Zakharov, cited above,
§ 258). However, the political nature
of authorization and control increases the risk
of abuse. The Court recalls that the rule
of law means, inter alia, that the interference
of executive bodies in human rights shall be
subject to effective control, which must be
enshrined by litigation. If there is no other
way, judicial control at least provides the best
guarantees of independence, impartiality
and proper procedure. In a realm where
abuse seems potentially easy to commit in
individual cases and where it can have serious
consequences for a democratic society, it is
advisable to entrust a judge with supervision
(see Klass and Others, cited above, § 55
and § 56). The Court recalls that in the case
of Dumitru Popescu (cited above, §§ 70-73),
it has expressed an opinion that either a body
granting the interception authorization
should be independent, or there should be
control over the authorizing body by a judge
or an independent agency. Accordingly, in this
context, control of an independent body —
usually ajudge with specific experience, should
be the rule, and reserve methods should be
the exception, ensuring close supervision (see
Klass and Others, cited above, § 42 and § 55).
The ex-ante authorization of such a measure
is not an absolute requirement per se, as this
may balance shortcomings of authorization
in the part which has thorough post factum
juridical supervision (see Kennedy, cited
above, § 167). From the Court’s perspective,
the control of a politically responsible member
of the executive branch does not provide
adequate guarantees.
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Post factum judicial control, by granting
the right to appeal against the court decisions,
actions, or omissions of public authorities,
officials, and officers in the field of national
security and defense (Art. 9 of the Law Ne 2469-
VIII), is not an efficient alternative, given that
even the invalidation of the relevant decision
of the NSDC of Ukraine on the application
of special restrictive measures and its abolition
does not restore rights, freedoms or interests
limited during the restrictions.

Moreover, such control is currently carried
out only when a person brings the matter before
the court when appealing the relevant decisions.
In fact, it causes the transfer of responsibility
for proving the legality/illegality of coercive
measures from the power entity to the person.

5. Conclusions

Special economic and other restrictive
measures (sanctions) may be applied to citizens
of Ukraine only if they are entities involved
in terrorist activities. This fact must be
confirmed by a court decision adopted following
the procedure established by the Criminal
Procedure Code of Ukraine or the Code
of Administrative Procedure of Ukraine.

As the application of coercive measures to
citizens of Ukraine and legal entities-residents
in Ukraine relies on the recognition of their
involvement in criminal activities, judicial
authorization during the application of such
restrictive measures is a universally recognized
requirement to ensure compliance with the rule
of law in disputes. The administrative procedure

of control through the decision of the NSDC
of Ukraine, which is put in force by the decree
of the President of Ukraine, as well as the right
to follow-up judicial control of its legality,
cannot provide an alternative to the above
guarantees.

Sanctions are the  measures of
state coercion applied to a person while
implementing state policy by establishing
additional  conditions  for  economic
and financial activities in Ukraine, using state
resources owned by the Ukrainian people to
prevent their exploitation to the detriment
of the people, state or universally recognized
values of the world law and order. Not all
of them are means restricting rights, but
the state, represented by authorized bodies, is
changing approaches to exercising individual
rights to ensure the relevant public interest,
which is manifested in the statutory purpose
of sanctions. Sanctions are not measures
of the legal responsibility of an individual.

Pursuant to Art. 4 of the Law Ne 1644-V1I,
alternate and general wording of sanctions
by reproducing them in the law enforcement
decision of the NSDC, which is put into effect
by the decree of the President of Ukraine,
does not indicate unlawful interference with
the rights, freedoms and interests of persons
subjected to their application; such a sanction is
further implemented under specific conditions
of the disputed legal relations, ensuring
the adaptation of the sanctions regime to
a particular situation of a person.
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TPOMAJIIHU YKPATHU K CYB’€KTU 3ACTOCYBAHHS
CHENIAJIbHAX EKOHOMIYHUX TA IHIINX OBMESKYBAJIbHIUX
3AXO/IIB (CAHKIIII) I3 BOKY YKPATHCBKOI IEPKABU

Anoranis. Mema cmammi — BCTAaHOBUTH TIPAaBOBI MiJICTaBU Ta OOTPYHTYBATH JAOIIBHICTD 3aCTOCY-
BaHHS CIEIiaIbHUX eKOHOMIYHMX Ta IHIIMX 0OMEXYBAIbHUX 3aX0/iB (CAHKILIN) 40 rpoMajsdH YKpaiHu,
a TaKOX [OB’s13aHi i3 1lUM rapaHTii 3abe3IeyeHHst IXHIX [PaB, CBOOO]L Ta iHTepPeCiB.

Memoou docnioxncenns. Po6oTy BUKOHAHO Ha Ti/CTaBi 3aralbHOHAYKOBUX Ta CIEI[iabHUX METO/IIB
HAYKOBOTO ITi3HAHHSI.

Pe3ynvmamu. Po3risHyTO MUTAHHS KOHCTUTYIIIHOCTI 3alIPOBA/IKEHHS CIIeliaIbHIX eKOHOMIYHUX
Ta IHIIMX 0OMEKYBaTbHIX 3aX0/IiB (CaHKIIii) SIK MEXaHi3My JepsKaBHOI MOMTHKH, 2 TAKOXK BUMOTH TIO/I0
3a0e311eUeHHs IPABOMIPHOCTI IX 3aCTOCYBaHHsI 10 POMA/ISIH YKpaiHu.

Bucnosxu. Crierianbti eKOHOMIUHI Ta iHII 06MeKyBaIbHI 3aX0/U (CAHKILT) MOKYTb 3aCTOCOBYBa-
THCS JI0 TPOMAJISTH YKPAiHU JIMITEe B TOMY pasi, AKIO BOHU € cy(’€KTaMu, sKi 3/[iiCHIOI0Th TEPOPUCTHY-
Hy misbHicTh. e Mae OyTH MiATBEp/UKEHE CYIOBUM PIlIEHHSM, TPUHHATHM Y TTOPSIIKY, BCTAHOBICHOMY
KpuMiHaibHUM TIpOIIECYaIbHIM KoeKkcoM Ykpainu a6o KojekcoMm ajMiHiCTpaTUBHOTO CYAOYMHCTBA
Yxpainu. «CyzoBa aBTopu3allis» € 3araJbHOBU3HAHOIO BUMOIOIO FapaHTYBaHHS AOTPUMAHHS HPUHIU-
Iy BEPXOBEHCTBA TIPaBa Y CHiPHUX MPABOBIHOCUHAX. AIMiHICTPATUBHUIL TTOPSIIOK KOHTPOJIIO HITISIXOM
npuiiHaATTS pitenHst Paju HarfioHanbHoi Ge3neku i 060poHN YKpaiHu, sike BBOIUTHCS B 110 ykazoM [Ipe-
3ujieHTa YKpaiti, a TAKOK IIPaBO Ha MOAAJIbIIUIT CYI0BUIi KOHTPOJIb He 3/IaTHi 3a6€3MeYnTH albTepHATH-
By 3a3HaueHnx rapanTiil. CaHKIIii € 3aX01aMu 1epKaBHOTO IIPUMYCY, SIKI 3aCTOCOBYIOTHCS 10 0COOU Y TIPO-
11eci 3/[iICHEeHHS JIep:KaBHOI TOJITUKY MIJIIXOM BCTAHOBJIEHHS OJJATKOBUX YMOB PEKUMY €KOHOMIYHOI
Ta diHancoBoi AisibHOCTI Ha TepuTopil Ykpainu. CaHKIlii He € 3aX0flaMy I0PUANYHOI Bi/ITOBIATBHOCTI
ocobu. AsTepHaTHBHE Ta 3aTasbie (DOPMYJTIOBAHHST CAaHKITIH Y IPaBO3aCTOCOBHOMY pitiieH i Paau mattio-
HaJIbHOI Oe3meku i 060poHN YKpaiHu, sike BBOAUTBHCS B Jit0 yKazoM I[Ipesuenta YKpainu, He CBiIuuTh
came 110 coBi Ipo MPOTUIPaBHe BTpyUanHs y cepy npas, cBoGo/ Ta iHTepecis 0cif, 110 AKUX BOHO 3aCTO-
CoBaHe, OCKIJIbKM HaJlaJli Taka CaHKIIig IiisraTuMe peaisaliil BiAIOBIIHO 10 KOHKPETHUX YMOB i3 3a0€3-
TIeYeHHAM a/IalTallil PesKUMY CAaHKITIH 0 IHAUBIyaIbHOI CUTYAIli.

Kmouogi cioBa: cyBepeHiTerT, fep;KaBHUE TPUMYC, CYI0BA aBTOPHU3AILisl, TEPOPUCTUYHA [isIbHICTB,
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Abstract. Purpose. The article deals with the study of the legal regulation of environmental impact
assessment, and the express purpose is to substantiate the relevant administrative institute.

Research methods. Research methodology is stipulated by the article’s purpose, and thus, both
general and special methods of scientific cognition are used. The contribution involves addressing
and studying the entities and subject of environmental impact assessment, the assessment procedure,
as well as legal liability for the violation of statutory requirements. This structure of the study allows
achieving the objectives set by the authors.

Results. The study of the legal regulation of environmental impact assessment allowed the authors to
conclude that public-law institute is a set of rules specifying the entities and subject of impact assessment,
the procedure for impact assessment, powers of authorized bodies and the rights and obligations of economic
entities, appeals and control in the field of impact assessment. In particular, the entities entering into
relevant legal relations are the Ministry of Environmental Protection and Natural Resource, regional, city
Kyiv and Sevastopol state administrations, and their ecology and natural resources departments. The Law
of Ukraine “On Environmental Impact Assessment” imperatively regulates the impact procedure, and all
its stages are rendered in the Unified National Environmental Impact Assessment Registry to ensure
transparency and public access. Criteria for specifying planned activities, the procedure for submitting
comments, suggestions, conducting public hearings, financing of public discussion are imperatively
regulated by the law and bylaws.

Conclusions. All mentioned in the article give grounds to argue about the formation and establishment
of a new public-law institute of environmental impact assessment. It regulates public relations arising in
assessing the adverse effects of the planned activity on the environment and human health, the development
of measures designed to prevent, avert, avoid, reduce, eliminate such effects, and ensure the increase
of positive influence.

Key words: impact assessment, environment, natural environment, planned activity, ecological
expertise.

1. Introduction

The Constitution of Ukraine guarantees
everyone the right to an environment that is safe
for life and health. Everyone shall be guaranteed
the right of free access to information about
the environmental situation, the quality
of foodstuffs and consumer goods, as well as
the right to disseminate such information. At
the same time, the Basic Law obliges everyone
not to harm nature and compensate for
the damage caused.

© Ya. Lazur, O. Bilash, 2021

The ratified international acts determine
the statutory regulation of environmental
impact assessment: the UNECE Convention
on Access to Information, Public Participation
in Decision-Making and Access to Justice
in Environmental Matters (the Aarhus
Convention) ratified by the Law of Ukraine
Ne 832-XIV dated 06.07.1999; Convention
on  Environmental Impact  Assessment
in a Transboundary Context (the Espoo
Convention) ratified by the Law of Ukraine
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Ne 534-XIV dated 19.03.1999; Protocol on
Strategic  Environmental — Assessment to
the Convention on Environmental Impact
Assessment in a Transboundary Context (SEA
Protocol) ratified by the Law of Ukraine
Ne 562-VIII dated 01.07.2015; Association
Agreement between the European Union
and the European Atomic Energy Community
and their member states, of the one part,
and Ukraine, of the other part (UA-EU
Association Agreement) ratified by the Law
of Ukraine Ne 1678-VII dated 16.09.2014.

Branch laws, including administrative ones,
elucidate and specify the relevant provisions
of the Constitution and international acts.
In particular, it also concerns the assessment
of the adverse effects of the planned activity
on the environment and human health,
the development of measures designed to
prevent, avert, avoid, reduce, eliminate such
effects, as well as ensure the increase of positive
influence. Therefore, the purpose of the article
is to substantiate an individual public institute
of environmental impact assessment within
the framework of administrative law.

2. Entities and subject of
assessment

At present, the obligation to assess
environmental impact is one of the root
principles of environmental protection under
the provisions of the Law of Ukraine

impact

“On Environmental Protection”. Environ-
mental impact assessment is also one
of the environmental protection tools

(Malysheva et al., 2018). The immediate
and obvious goal of assessment is to inform
economic entities about the potential
environmental implications of their actions,
but environmental impact assessment is
increasingly promoted in the broader context
of sustainable development and its initial
content — as a contribution to more sustainable
forms of development (Jay et al., 2007).

In decision-making on economic activity,
the special law “On Environmental Impact
Assessment” Ne 2059-VIII dated 23.05.2017
regulates legal and organizational frameworks
of environmental impact assessment focused on
preventing environmental damage, maintaining
environmental safety, environmental protec-
tion, rational  use, and  restoration
of natural resources. However, the development
of the relevant legislation has come a long way
(Eremeeva, 2017). According to statutory
provisions, the mentioned law de facto
substituted the law “On Ecological Expertise”
(case Ne 580/1078/19). The new legal institute
of environmental impact assessment is more
complex in content and procedure than the state
environmental expertise (which it superseded);
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it covers a broader range of participants
(Sydor, 2018, p. 145) and provides for detailed
regulation of public debates and sanctions for
violations of the legislation on environmental
impact assessment. It sufliciently regulated
the rights and obligations of individuals
and the powers of authorities that became
the blueprint for the progress of the relevant
case law (Kovalenko, 2019; Digest of the case
law of the Supreme Court, 2019).

As for the case law, the Digest of the practice
of the Supreme Court in disputes arising in terms
of environmental protection and environmental
rights (Digest of the case law of the Supreme
Court, 2019) attributes disputes over
environmental impact assessment to a separate
group of cases. This is primarily stipulated by
the high risk of negative implications while
implementing  potential  environmentally
unfriendly activities and the mandatory
consideration of findings such implications
with the necessary and direct participation
of the public.

The Law “On Environmental Impact
Assessment” defines the following range
of participants in legal relations: 1) a business
entity or public authorities, local self-
government bodies, which are customers
of planned activities and thus, their legal status
is equated to business entities; 2) government
entities: the authorized central body, authorized
territorial bodies, other executive bodies,
local self-government bodies; 3) the public;
4) the country of origin and the affected country.

The authorized central body is a central
executive body, which ensures the formation
and implementation of state policy on
environmental protection — the Ministry
of Environmental Protection and Natural
Resources of Ukraine. Authorized territorial
bodies are oblast, city Kyiv and Sevastopol state
administrations: relevant units (departments)
for ecology and natural resources, executive
body for ecology and natural resources
of the Autonomous Republic of Crimea.

The publicisdefined as one or more natural or
legal persons, their associations, organizations,
or groups. According to the Convention on
Access to Information, Public Participation
in Decision-Making and Access to Justice in
Environmental Matters ratified by Ukraine,
“the public” means one or more natural or legal
persons, their associations, organizations or
groups performing under national legislation
or practice; “the public concerned” means
the public affected or likely to be affected by,
or having an interest in, the environmental
decision-making; for the purposes of this
definition, non-governmental organizations
promoting environmental protection and
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meeting any requirements under national law
shall be deemed to have an interest. The case
law shows that the conventional definition
is also taken into account by the courts when
considering the relevant category of cases (case
Ne 640,/21828/18).

The Ministry of Environmental Protection
and Natural Resources of Ukraine coordinates
and provides environmental impact assessment
and reports on environmental impact
assessment. It also maintains the Unified
National Environmental Impact Assessment
Registry, the procedure for which is determined
by the Decree of the Cabinet of Ministers
of Ukraine Ne 1026 dated 13.12.2017.
Information  available on the website
of the Unified National Environmental Impact
Assessment Registry is open, and free access
is via the Internet (Register of environmental
impact assessment).

According to the Law “On Environmental
Impact Assessment”, there are two categories
of activities and facilities, the initiation
of which may have a significant impact on
the environment and is subject to impact
assessment:

1) oil and gas refineries, thermal power
plants, and other facilities for the production
of electricity, steam and hot water, nuclear
power plants, metallurgical enterprises,
chemical industry, construction of facilities
(airports, aerodromes, highways, automobile
roads, main railway lines of general use,
hydraulic constructions, waste management,
dams, quarries, surface mining operations,
and other similar industries;

2) individual types and high production
capacities in agriculture, forestry and water
management, mining industry, energy industry,
mineral processing, food industry, textile,
leather, woodworking, and some infrastructure
projects.

However, scientific literature contains
viewpoints on the improper identification
of the scope of environmental impact assessment
and offers options for specifying the lists
of activities which are subject to mandatory
environmental impact assessment to improve
its statutory regulation (Erofeev, 2021; Tretiak,
2016).

Impact assessment is obligatory to
the planned activity, i. e., the activity which is
being planned, before rendering the decision
to carry out the activity, as its implementation
is devoid of any meaning after taking such
a decision. As a general rule, an assessment
cannot be conducted towards activities which
are already in progress. An exception comprises
expansion and alterations, including revision
or updating of the conditions of the planned

activity established (approved) by the decision
to carry out the planned activity or extension
of its implementation,  reconstruction,
technical re-equipment, overhaul, reorientation
of activities and facilities which are subjected to
obligatory assessment.

In addition to statutory provisions,
the Government Resolution “On Criteria for
Determining Planned Activities Not Subject
to Environmental Impact Assessment” Ne 1010
dated 13.12.2017, exercises the regulation
of the scope of impact assessment.

3. Approval of environmental impact
assessment

The statutory procedure of environmental
impact assessment consists of several stages:
1) business entity’s sharing informing
with the authorized territorial body about
the intention to carry out the planned activity;
2) the publication of anotice of planned activities
subject to environmental impact assessment;
3) the announcement of the beginning
of a public discussion of the impact assessment
report; 4) ensuring that the business entity
drafts an environmental impact assessment
report; 5) the business entity’s submission
of a drafted report on environmental impact
assessment and announcement of the beginning
of its public discussion; 6) a public discussion in
the process of environmental impact assessment;
7) the issuance of an opinion on environmental
impact assessment by the authorized central or
territorial body (Aleksyeyeva, 2018).

To gain transparency and public access,
each of these stages is elucidated in the Unified
Environmental Impact Assessment Registry.
A registration file, involving the following
components, is created in the registry:
anotification of the planned activities subjected
to environmental impact assessment; the request
of the business entity to offer all essential
requirements for the scope of examination; all
public comments and suggestions on the planned
activity, examination scope to be included in
the report on environmental impact assessment;
comments and suggestions of the authorized
body; the announcement of the beginning
of a public discussion of the environmental
impact assessment report; environmental
impact assessment report; a report on public
discussion; information on the decision to carry
out the planned activity; other documents
related to the planned activity submitted by
the business entity.

The business entity informs the authorized
territorial body about the intention to carry out
the planned activity and assess its environmental
impact through submitting a notification.
The authority records it into the Unified
Environmental Impact Assessment Registry;
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during the next 20 working days, the public
may provide the authorized territorial body
with comments and suggestions on the planned
activity, examination scope, and the level
of information specification to be included in
the environmental impact assessment report.

The business entity submits the
environmental impact assessment report
signed by its authors and the announcement
ofthebeginningofreport publictotheauthorized
territorial body, and the latter enters the relevant
report in the Unified Environmental Impact
Assessment Registry, which keeps it throughout
the planned activity, but not less than five years
from the date of receipt of the decision to carry
out the planned activity.

During environmental impact assessment,
the public should be provided with timely,
adequate, and efficient information in order
to identify, collect, and take into account
comments and suggestions from the public
on planned activities. The public is free to
submit any comments or suggestions which,
in its opinion, relate to the planned activity
without the need to justify them. Comments
and suggestions may be submitted in writing,
including in electronic form (in the manner
prescribed by Article 7 of the Law of Ukraine
“On  Environmental Impact Assessment”)
and orally during public hearings, which are
regulated by the Government Resolution on
the Procedure for Conducting Public Hearings
during Environmental Impact Assessment
Ne 989 dated 13.12.2017.

A public discussion is funded by the business
entity, and the amount of the charge is
determined by the Order of the Ministry
of Ecology and Natural Resources of Ukraine
Ne 182 dated 30.05.2018. The charge covers
expertservicesof membersofexpert commissions
for environmental impact assessment,
the organization of public hearings (rent
of premises for public hearings, technical support
of public hearings, business trips, the printing
of materials,servicesofapublichearingorganizer,
etc.) and conducting a public discussion
following the procedure of transboundary
impact assessments, other costs related to
the deduction of Ministry of Environmental
Protection and Natural Resources of Ukraine.
The report on the public discussion is entered
into the Unified National Environmental
Impact Assessment Registry together with
the statement on the environmental impact
assessment.

The conclusion of environmental impact
assessment  determines  admissibility  or
justifies the inadmissibility of the planned
activity and lays down the environmental
conditions for its implementation. The
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conclusion of environmental impact assessment
and ecological conditions for conducting
the planned activity are mandatory. Article 9
of the Law of Ukraine “On Environmental
Impact Assessment” defines its content. The
conclusion of environmental impact assessment,
other decisions, actions, or omissions of public
authorities or local governments may be
challenged by any natural or legal person in
court.

4. Liability for the violation of laws on
environmental impact assessment

Persons guilty of violating laws on
environmental impact assessment are held
liable for disciplinary, administrative, civil, or
criminal liability. Violations of environmental
impact assessment mean the provision
of knowingly false or incomplete information
on the environmental impact of the planned
activities; the violation of the established
procedure for environmental impact assessment;
failure to consider the findings of environmental
impact assessment when deciding on the planned
activities; the preparation of a knowingly
false report on environmental impact
assessment or a knowingly false conclusion
on environmental impact assessment; illegal
interference in the preparation and issuance
of an opinion on environmental impact
assessment; the implementation of the planned
activities subject to environmental impact
assessment without conducting such assessment
and obtaining a decision on the planned
activities; non-compliance during economic
activities of the operation of facilities and other
interventions into the natural environment
and landscapes with ecological conditions
defined in the conclusion on environmental
impact assessment, the decision to carry out
planned activities and projects of construction,
expansion, reshaping, liquidation of facilities,
other interventions in the environment
and landscapes, changes in these activities, or
extensionofterms(article 150fthe Lawof Ukraine
“On  Environmental Impact Assessment”,
article 68 of the Law of Ukraine “On Environ-
mental Protection”).

According to article 91-5 of the
Code of Ukraine on Administrative Offences,
administrative liability means the provision
of knowingly false or incomplete information on
the environmental impact of planned activities,
the violation of statutory requirements
for  environmental impact  assessment,
including the procedure for informing
the public and conducting a public discussion
and taking into account its results, as well
as non-compliance during economic activity
with the ecological conditions provided for in
the conclusion on the environmental impact



11,2021

ADMINISTRATIVE LAW AND PROCESS

assessment, the decision on the planned
activities and construction projects, expansion,
reshaping, liquidation (dismantling) of facilities,
other interventions in the environment
and landscapes, as well as changes in this
activity or extension of its terms.

Article 1729-2 of the Code of Ukraine on
Administrative Offenses “Violation of Laws
on Environmental Impact Assessment” in
the chapter “Administrative offenses related to
corruption” provides for the body of offenses,
which can be violated only by officials. According
to its provisions, administrative liability means
the violation of the procedure and deadlines for
environmental impact assessment, interference
in the preparation and issuance of an opinion
on environmental impact assessment or
a decision to take into account the findings
of transboundary environmental impact
assessment, the refusal of a legally authorized
territorial body, legally authorized central
executive body to issue the conclusion on
environmental impact assessment on grounds
not established by law.

Another group of administrative offenses
in this area comprises ones that are related
to the violation of the right to information
(Komarnytskyi, 2020). This refers to
Article 212-3 “Violation of the Right to
Information and the Right to Appeal”
of Chapter 15 “Administrative offenses encroa-
ching on the established management order”.

Moreover, article 16 of the Law “On
Environmental Impact Assessment”additionally
sets such sanctions as temporary prohibition
and cessation of the operation of enterprises
or individual industries, as well as violations
that may be grounds for the application
of each of the sanctions. At the same time,
the Supreme Administrative Court expressed
the legal position that the response measure
in the form of a complete cessation of works is
an exceptional measure, the choice of which
is possible if the identified violations pose

a threat to life and/or health. In choosing such
a response measure, the plaintiff as an authority
and the court, respectively, must have regard to
the principle of proportionality of the response
measure to those violations that occurred
and those that remained unsettled at the time
of trial, as well as a guarantee of a fair balance
between defendant’s interests and the public
interests (case Ne 807/1410/17). Thus, recourse
to the court with claims to the business
entity through suspending works shall be
carried out in compliance with the principle
of legal certainty following the provisions
of Article 2 of SAC and after the expiration
of the voluntary compliance with the order (case
Ne 804/3983/18). Otherwise, the application
of response measures, as an exceptional measure,
by litigation is applied to all business entities
that have been inspected and have violations
that, in the opinion of the specially authorized
body, pose a real threat to human life and/or
health (case Ne 420/5235/18).

3. Conclusions

Therefore, the  individual  public-
law institute is being formed in domestic
legislation — the institute of environmental
impact assessment, which may either occupy
aseparate place in special administrative law or
become a part of natural resource law (Bilash,
Karabin, 2021). The subject of the regulation
of the institute of environmental impact
assessment is public relations arising in
assessing the adverse effects of planned
activitiesontheenvironmentand human health,
developing measures to prevent, avert, avoid,
reduce, and eliminate such effects, and enhance
positive impacts. The institute’s tasks are
to regulate the procedure of environmental
impact assessment clearly and properly
that ensures openness and transparency,
accessibility and public participation in
decision-making, an approximation to EU
acquis, and compliance with international
agreements.
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IIYBJIYHO-IIPABOBUI IHCTUTYT OIIHKH BILIABY HA IOBKLJLJIS

Anoranisgs. Mema. CtaTTio TIPUCBSYEHO JOCTI/PKEHHIO THUTAHb MPABOBOTO DETYJIOBAHHS OIiHKA
BILIMBY Ha JOBKLJIA, a 6€31M0CEpPeHbOI0 METOI0 € 00IPYHTYBAHHS BiANOBIAHOIO OKPEMOIo aiMiHicTpa-
TUBHO-TIPABOBOTO iHCTUTYTY.
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Memoou docaioxncenns. Metonoiorist TOCIiKEHHS] 3yMOBJIEHa METOIO POOOTH, TOMY BUKOPHCTOBY-
IOTBCST SIK 3aTaTbHOHAYKOBI, TaK i CIeNialbHi METOM HAYKOBOTO IMi3HAHHS. 3MiCT JOCITI/PKEHHS MOJIS-
ra€ B ONPAIlOBaHHI Ta BUBYEHHI Cy0'€KTIB i IIpeaiMeTa OIHKU BIUIMBY Ha JOBKIJLIS, BIACHE HPOIELYPH
OI[IHKM, a TaKOX IOPMIAMYHOI BiJNOBIAJILHOCTI 3a TOPYIIEHHS BCTAHOBJEHMX 3aKOHOIABYUX BUMOT.
Taka cTpyKTypa I0CJIiPKEHHSI Ia€ 3MOT'Y JIOCSIT'TH 3aB/IaHb, IO MOCTaBJIeH] aBTOPaMHU.

Pe3ynvmamu. [IpoBeneHe 10CTiZKeHHS IIPABOBOTO PETYJIIOBAHHS OI[iHKY BILIUBY Ha JOBKLLIS a0
3MOTY AifiTH BUCHOBKY, IO CYKYIIHICTh HOPM, SIKi BUSHAYaIOTh CY0O’€KTIB i MpeAMET OIiHKK BIJIUBY, ITPO-
TleLypy TPOBENEHHS OIiHKN BILIMBY, MOBHOBAKEHHS YIMOBHOBAKCHWX OPTaHiB Ta TpaBa i 00OB'SI3KH
rOCIOZIAPIoYNX Cy0'€KTIB, OCKAPKEHHS Ta KOHTPOJb Y cepi OI[HKY BIUIUBY, € IyOJiYHO-TIPABOBUM
imcTuTyTOM. 30KpeMa, cy6’€KTaMu, sIKi BCTYIAIOTh Y BiAMOBIAHI MpaBoBiAHOCKHHM, € MiHiCTepCTBO 3axmc-
Ty JIOBKIJIISI Ta TIPUPOJHUX PECypeiB YKpainu, a Takox obsacHi, Micbki KuiBcbka it CeBacTomosbebka
JlepskaBHI afMiHicTpanii Ta iX MiZPO3/iIN 3 MUTaHb €KOJIOoTii 1 TpUpoHUX pecypciB. Ilporeaypa orinku
BILIMBY iMIIEPATHBHO perjiaMeHToBaHa 3aKoHOM Ykpaitu «I1po oliHKy BIUIMBY Ha TOBKiIsT», IS 3a0€3-
IeYeHHsI IPO30POCTI Ta IOCTYITY TPOMAZICbKOCTI BCi il eTari 3HaXoAsTh BiftoOpakeHHs B EAMHOMY peecTpi
3 OLIIHKM BIUIMBY Ha JIOBKiJLIsA. KpuTepii BUSHAUEHHS TIJIAHOBAHOI JIiSIIHOCTI, MOPS/IOK TIOJIAaHHS 3ayBa-
JKEHb 1 IPOTIO3HUIIiil, TPOBEIEHHSI TPOMAJICBKUX CJIyXaHb, (GiHAHCYBAHHS FPOMaJICbKOTO 0OTOBOPEHHSI Bpe-
IyJIbOBAHO IMIIEPATUBHO 3aKOHOM Ta T1i/I3aKOHHUMHU aKTaMH.

Bucnoexu. Yce BUKJIa/ieHe y CTATTi B KOMILIEKCI IA€ Mi/ICTaBU TOBOPUTH T1PO (hPOPMYBAHHS Ta CTAHOB-
JIEHHsI HOBOTO MyOJIYHO-TIPABOBOTO IHCTUTYTY OI[HKK BIUIMBY Ha JOBKLLISL, IIPEIMETOM PETYJIIOBAHHS
SIKOTO € CYCHi/IbHI BiZTHOCHHH, [0 BUHUKAIOTDH ¥ cepi OI[iHKY HEeraTUBHUX HACTI/IKIB TMIJIAHOBAHOI [TisITb-
HOCTI JIJIst IOBKIJIIA 1 3/0pOB’S JIIOANHM, a TAKOK PO3POOIEHHS 3aX0/AiB, CIPAMOBAHKUX Ha 3a100iraHHs,
Bil[BepHEHHSI, YHUKHEHHsI, 3MEHIIEHHS Ta YCYHEHHS TAKOTO BILTUBY, i 3a0€3MeYeHHsI TTOCUIIEHHSI TO3UTHB-
HOTO BILJIUBY.

KmouoBi cioBa: olliHKa BIUIMBY, JOBKIJIIsSI, HaBKOJIMIIHE IMPUPOJHE CEPEJOBHINE, IJIAHOBAHA
TSITBHICTD, €KOJIOTIYHA eKCTIePTH3a.
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ADMINISTRATIVE INSTRUMENTS
FOR ACTIVITIES OF PUBLIC ADMINISTRATION
IN LOCAL DEVELOPMENT IN UKRAINE

Abstract. The purpose of the article is to establish administrative instruments for the activities
of public administration in local development in Ukraine.

Results. The article studies legal regulations and theoretical developments concerning
the concept and elements of administrative instruments of the activities of public administration in local
development in Ukraine. It is established that the administrative instruments of the activities of public
administration in local development can be classic forms of administrative activity and specific methods
of their implementation. The author argues that the main instrument for public administration of local
development in Ukraine is an administrative provision, or more precisely, their totality in a specific
regulation, the most recent of which is represented by the legal regulatory framework that logically
integrates all the principles, rules and procedures that are essential for the efficiency and effectiveness
of a particular public administration. The study concludes that the instrument of implementation of public
administration of local development in Ukraine and the instruments of activities of public administration
implementing the mechanism for state power and service implementation of public authority in local
communities are different legal phenomena, while the instruments of its implementation are concrete
administrative actions of authorized public administrators of local development.

Conclusions. Therefore, the administrative instruments for the activities of public administration
in local development in Ukraine are the interrelated set of external expressions of the activities
of the public administrators (forms) and the ways of their influence on legal relations (methods) in respect
of local development administration, which contribute to the implementation of specific actions, goals
and strategies for local development, settlement of local issues, and meeting the legitimate needs of society
in the democratization process.

Key words: administrative legal instruments, local development, public administration, activities,
forms, methods, administrative provision.

1. Introduction

The processes of political transformation
in the State, the establishment of a new State
structure and a new system of local self-
government have required new views on
the already existing forms and methods of public
administration of local development in Ukraine.
Although the legal science pays sufficient
attention to the study of the fundamental
principles of the functioning of local
development, the issues of organizational legal
forms and methods of work of public
administration on local development in Ukraine
remain largely neglected by scientists, despite
the increasing scope of issues being solved by
the local authority (Shpak, 2013, pp. 58—62).

The development of regional self-
government, impact of decentralization on
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the development of the State and territorial
communities, improvement of the organizational
and methodological principles of administration
of local and regional  development
and some related public administration
issues have been studied by scientists such
as: V. Averianov, M. Azhazha, O. Altunina,
A. Artemenko, O. Batanov, I. Bezena, Yu. Bytiak,
K. Blishchuk, O. Bobrovska, I. Bovsunivska,
H. Vasylchenko, Yu. Vorobiov, P. Vorona,
V. Voronkova, O. Yevsiukova, N. Yeremenko,
Ya. Zhovnirchyk, O. Zahorodnyuk, O. Zamrii,
O. Zvizdai, A. Zienina-Bilichenko, P. Klymenko,
M. Kovalenko, M. Kovalivy, A. Kozhyna,
K. Kolesnykova, N. Kolisnichenko, N. Komar,
I. Kostenok, V. Kostytskyi, V. Kruhlov,
S. Maistro, Yu. Napalkina, D. Nekhaichuk,
O. Nyzhnyk, O. Remeniak, S. Rudeichuk,
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L. Sameliuk, O. Svitovyi, I. Semyhulina,
S. Serohin, M. Sydor, and others. However,
from the perspective under concern, the issue has
not been addressed in their scientific research.

The purpose of the article is to establish
administrative instruments for the activities
of public administration in local development
in Ukraine.

2. Particularities of public administration

Generally, the instruments of the activity
of public administration in local development
in Ukraine are a set of ways of exercising their
competence. However, literature review reveals
a lack of unified, well-established scientific
approaches to the issue of administrative
instruments of public administration activities
in the field of local development in Ukraine
(Shpak, 2013, pp. 58—62).

In particular, contemporary academic
standpoints state that public administration
instruments  include the forms and
methods of administrative activities of public
administration (Halunko et al., 2018, p. 143).
Thus, some scientific perspectives should be
analysed to formulate the essence of the forms
of activities. For example, Yu. Starilov defines
forms of administration as externally
expressed and legally formalized actions of an
administration body (or an official) within
its competence and with legal effects defined
by law (Starilov, 2002). The scientist argues
that the forms of public administration are
characterised as follows: they are set out in
a legal regulation; they are of a State-power
nature; they are subsidiary due to the by-law
nature of the powers of administration and its
officials; the forms of public administration are
executive and administrative. According to
the scientist, the forms of public administration
are used by the executive authorities, that is,
the administrative bodies of public authority.
Specific forms of public administration include
the issuance of legal regulations, non-legislative
(individual) legal regulations, conclusion
of contracts, other legally significant acts on
the basis of a law or on the basis of an issued
administrative legal regulation, organizational
actions, logistical actions (Starilov,
2002, p. 212).

According to V. Bila, the legal form of public
administration is an objectivation, structured in
accordance with the established legal procedure,
in the administrative law of the expression
of the will of the authorized person to
perform functions of public administration
of the subject, which gives rise to legal effects
in substantive and procedural matters. The
above-mentioned effects arise in accordance
with the scope, legal force and legal content
of the power dictates defined by the competence

of the person expressing the will and by
the stage of the administrative-legal regulatory
mechanism (Bila, 2020, p. 4).

Referring  directly to the concept
of “instruments of administrative activity”,
I. Paterylo comprehensively determines that
the replacement of the category of “forms
of State administration” with the concept
of “instruments of activities of public
administration” is now necessary and timely;
these are the totality of means used by public
administrators to regulate public relations
arising in public administration (Paterylo,
2013, p. 289).

More systematically, V. Halunko defines
the instrument of public administration as
an external expression of the homogeneous in
its legal nature groups of administrative actions
by public administrators, carried out in strict
compliance with the competence defined by
law, with a view to achieving the result required
for public administration (Halunko et al.,
2018, p. 143).

Moreover, from our perspective, the main
instrument for public administration of the local
development in Ukraine is an administrative
provision, or more precisely, their totality in
a specific regulation, the most recent of which is
represented by the legal regulatory framework
that logically integrates all the principles,
rules and procedures that are essential for
the efficiency and effectiveness of a particular
public administration.

We are convinced that the instrument
of implementation of public administration
of local development in Ukraine and
the instruments of activities of public
administration implementing the mechanism
for State power and service implementation
of public authority in local communities, are
different legal phenomena. For example, one
of the instruments of public administration
of local development in Ukraine is the State
Strategy for Regional Development (currently
approved for 2021-2027 by the Resolution 695
of the Cabinet of Ministers of 5 August 2020),
while the instruments of its implementation
are concrete administrative actions
(forms and methods) of authorized public
administrators of local development.

Nevertheless, in the administrative law
study, forms of public administration are
forms of administrative activity of public
administration grouped into: issuance of
administrative regulations (issuing by-laws
and individual administrative regulations);
concluding administrative agreements;
performing other legally significant admi-
nistrative  actions; logistical  operations
(Halunko et al., 2018, p. 143).
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In fact, the issuance of individual
administrative regulations is the most common
way of exercising administrative powers by
public administration bodies; without their
issuance, no more or less important case in this
field can be resolved. The issuance of individual
administrative  regulations is close to
the regulatory, but not identical. The difference
is that individual administrative regulations
establish, modify or terminate specific
administrative legal relations. In contrast with
regulatory ones, they address specific actors
in administrative relations and are terminated
after the exercise of the rights and obligations
established therein (Halunko et al., 2018, p. 135).

V. Bila studies the category of indi-
vidual regulation of public administration
and highlights the following main features:

1) itisthe expression of the will of the public
administrator to exercise own competence
in respect of a specific situation, the person,
the property, the object of the material world
and the legal regime. In contrast with a legal
regulation, an individual regulation of public
administration is not always a decision and is
not always of a managerial nature;

2) it is powerful, that is, binding, supported
by legal means, including the possibility to use
administrative coercive measures and legal
liability;

3)it has special legal effects, such
as the ability to bring about changes in
the administrative and legal status of a person,
the legal regime of property, the object,
the territory and the situation. The difference
between a legal regulation and an individual
regulation of public administration is not only
in the legal content, the functions performed
and the modifications of the legal effects,
but also in the scope of the latter. While
a legal regulation of public administration may
directly change the provisions of other branches
of law, an individual regulation of public
administration always causes changes in
the administrative and legal status of a person,
so indirectly influences one’s ability to exercise
rights and perform duties in other legal relations;

4) it expresses the state of the art in
the functions of public administration, as it is
exhausted by the execution of the prescriptions
therein (Bila, 2020, p. 284).

The adoption of regulations by bodies
and officials of local self-government is
a legal form of the exercise of their own powers
and powers delegated by the State. Legal
regulations of local self-government differ in
form, content, legal force, legal properties,
action in time and space, procedure and grounds
for adoption. The purpose of the classification
is to identify the specificities of the groups
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of theregulations in question, which isimportant
in their issuance. A proper classification orders
a rather complex and comprehensive system
of legal regulations of local self-government,
enables to identify  objective  trends
and patterns in the development of this system
and to better understand the legal nature
of these regulations, to establish clear control
over their implementation, ensures a proper
scientific approach in the systematization
of these regulations, that is, contributes to
the improvement of the legal forms of activity
of bodies (officials) of local self-government
(Kalynovska, 2009, pp. 219-224; Kovalenko,
1997, p. 3).

Individual regulations include the municipal
legal regulation as a temporary official
legal instrument adopted by the territorial
community, a body or an official of local self-
government within their own or delegated
powers, in the manner and form prescribed by
the Constitution, thelawsof Ukraine, the Statute
of the territorial community and the regulations
of the Local Council, aimed at establishing,
amending, supplementing (revising) or
cancelling legally binding regulations intended
for repeated application in the territory
concerned. The system of municipal legal
regulations is a complex and comprehensive set
which, in terms of scope and composition, does
not coincide with the general system of sources
of Ukrainian law. The two systems overlap.
The intersection point is the municipal legal
regulations and regulations adopted within
the scope of delegated powers, combined with
the form of law such as legal regulations as well
as regulatory contracts. The rules of conduct in
the legal regulations of local self-government,
although not originating from the State, but
of State power character, since they exercise
municipal power. The latter is an expression
of the people’s power, one of the foundations
of the constitutional order of Ukraine.
Therefore, in the provisions of local self-
government regulations there is not only “power
of authority” of local self-government, but also
the authority, power of municipal authority
as special public authority under the unified
system of people’s power (Petryshyna, 2012).

Therefore, the issuance of individual
administrative regulations as a form of
administrative activity of a public administ-
rator of local development is law application
of specific individual prescriptions of a public
administrator, the legal content thereof is
the creation, modification and termination
of internal administrative legal relations,
temporary or definite.

The collective issuance of regulatory
and individual administrative regulations by
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the public administrators of local development
is the exercise of the will of the public
administrator during his or her term of office
of a general or specific individual nature, which
define specific local development activities,
goals and plans related to finance, infrastructure
development, involvement of entrepreneurs,
investors, business projects, improvement
of the quality of services at the local level,
addressing other local issues and different needs
of the territorial community.

With regard to administrative contracts,
an administrative contract is a public agreement
between two or more subjects of administrative
law, one of which isalwaysa publicadministrator.
The features of an administrative contract
are: 1) subjectivity — mandatory participation
of the public administrator; 2) a subject
matter — its content is the rights and obligations
of the parties arising from the managerial
functions of the public administrator (Halunko
et al., 2018, p. 137).

3. Particularities of relations of public
administration

Public administration bodies always
enter into  contractual relations  for
the purpose of realizing a public interest, while
the delimitation of administrative and economic
contracts are the effects of performing
the obligations assumed by the unauthorised
entity. If such effectsachieve asocially significant
result, the contract is an administrative one if
the effect of the contract is to meet economic
needs of public administration body and to
generate profits for the economic entity, it is
economic (Bila, 2020, pp. 264-265).

Thus, administrative contracts are
a rather common form of administrative
activity of public administrators of local
development in Ukraine, which is concluded
between two administrative actors in different
forms (agreement, memorandum, protocol)
and contain powers in respect of joint legal
measures of activity, partnership, solution
of obligations in the public-legal field of local
development.

The next legal form is organizational
actions. These include various activities aimed
at improving the work of public administration
personnel, advancing the organization of work
and executive discipline, and implementing
good practices and state-of-the-art technologies.
At the same time, they can be used to influence
social structures and citizens. These actions
have no direct legal effect. Such actions may
include various instructions, meetings, seminars,
meetings, conferences, practical assistance,
dissemination of good practices, monitoring
activities, and the study of public opinion,
measures to introduce the latest achievements

of science and technology (Kolpakov, 2012,
pp. 102-103).

Since the actions constituting the content
of the organizational form of the activity do
not necessarily have to be enshrined in the law,
the organizational and legal form of the activity
is often identified in the legal literature. In
particular, according to the Law of Ukraine
on Local Self-Government, the organizational
legal forms of the activities of local self-
government bodies may be: sessions; separate
and general meetings of the permanent
commissions, sub-commissions and working
groups; meeting of the presidium of the oblast,
district councils; meeting of provisional
monitoring  committees;  personal  work
of the Chairman of the Council, the Secretary,
the Deputy Chairmen of the Council,
the Executive Committee of the Council,
the work of the deputies in the electoral
districts, the participation of the Chairman
of the Council or the deputies in the general
meeting of citizens in their place of residence;
participation of deputies with the right to
advisory vote in meetings of other local councils
and their bodies and self-organization bodies;
reports of the rural, township and city head
to the territorial community; and reports
of deputies to the electorate (Verkhovna Rada
of Ukraine, 1997; Kaminska, 2010, p. 101).

At the same time, the list of organizational
forms of work of local self-government bodies
cannot be exhaustive. Community life is so
multifaceted that new organizational forms
of local government are constantly being
sought to improve their functioning, so
the legal and regulatory consolidation of the list
of organizational forms of their work cannot
hinder the further development of local self-
government (Shpak, 2013, pp. 58—62; Semko,
2011, p. 55).

The implementation of organizational
actions is structured, systematic form of activity
of public administrators of local development
(proceedings, conferences, sessions, meetings,
etc.) determining the internal organization
of their functioning for the exercise of the powers,
tasks and functions of public administration in
the field of administration of local development.

The focus should also be on the performance
of logistical operations, which in most cases are
auxiliary. They serve functioning of the entire
public sector. These operations are aimed
at an enabling environment for the performance
of administrative functions by the actors
concerned. Logistical operations include
the preparation of materials for organizational
activities, office management, the preparation
of certificates, reports, documents, etc. The
role and importance of logistical operations
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cannot be underestimated. Administration is
highly dependent on them (Kolpakov, 2012,
pp. 102-103).

According to V. Halunko, logistic operations
determinethe provisionby publicadministration
of collection, storage and processing
of information, use of technical means, logistical
working conditions, etc. They play a auxiliary
role in the system of administrative activities
of public administrators (Halunko et al.,
2018, p. 138, 143). These include actions that
directly make a new legal provision, alter
existing legal relations or become a necessary
condition for legal effects, whether or not they
are intended to do so. Examples of such actions
include registration, documentation, taking
an oath of office, enforcement of administrative
sanctions, enforcement of coercive measures
without the prior issuance of such regulations
(for example, the use of firearms as a last resort)
(Halunko et al., 2018, p. 138; Ivanyshchuk,
2014, p. 47).

Therefore, logistical operations, as forms
of activity of public administration of local
development in Ukraine, play a statutory role
in legalizing legal relations in resolving local
issues.

The above actions of public administration
of local development are classical forms
of their administrative activities, but
special forms, such as those of the Ministry
of Community and Territorial Development,
should also be taken into account and, according
to O. Pieshyi, be grouped into: 1) legal (legally
significant) forms of activity: law-making (inter-
departmental and departmental), law application
(certification of legal facts, resolution of legal
conflicts and bringing perpetrators to justice),
constituent, monitoring and  supervising,
interpretation activities; 2) organizational forms:
administrative and economic (logistical support
for the Ministry’s activities), organizational
and prescriptive activities (staffing and operational
management of the Ministry); 3) information:
public disclosure of the Ministry’s activities
(press conferences, press releases, information
stands, the official website) and responses to
citizens’ communications and  information
requests regarding access to public information;
4) communication: communication between
the Ministry and other public administration
bodies and exchange of information within
a unified electronic document flow information
system  (Pieshyi, 2019). The Ministry
of Community and Territorial Development, in
carrying out its tasks, cooperates with other State
bodies, subsidiary bodies and services established
by the President of Ukraine, temporary
advisory, consultative and other subsidiary
bodies, formed by the Cabinet of Ministers
of Ukraine, bodies for local self-government,
citizens’ associations, public unions, trade unions
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and employers’ organizations, the relevant bodies
of foreign States and international organizations,
as well as enterprises, institutions, organizations
(communication form) (Pieshyi, 2019).

Thus, a scientist O. Pieshyi vividly
demonstrates the interrelation of the category
of form and method of activity of public
administration, which should be considered
inseparably (Pieshyi, 2019). The legal literature
review reveals that if the form of public
administration performance can be rather
clearly demonstrated, as well as its legal content
and main function, its methods are less legally
regulated. However, there are some difficulties
in understanding the category of method,
with its identifying in contrast with the form
of public administration, as well as with the legal
regulatory method. The most well-founded view
is that methods of public administration are
applied by authorised actors of administrative
law (public administration), where the form is
primary to the method. It shows that specific
actions of public administration are carried
out through their incorporation, for example,
into a legal regulation entailing legal effects.
On the contrary, the method enables to
see the nature of the relationship between
the subject and the object of the influence.
It  necessarily  finds  expression  in
the form of public administration. That is, if
there were no form of public administration,
the methods of public administration would
have been meaningless. For example, how can
administrative sanctions be applied or a natural
or legal person licensed without documenting
such actions, that is, without adopting
a legal regulation of public administration?
Therefore, the method of public administration
is inextricably linked to its forms (Kovalenko,
2012, p. 278; Kuzmenko, 2018, p. 74).

4. Conclusions

To sum up the consideration of the issues
of local development instruments, the author
makes the following conclusions.

The main instrument for public admi-
nistration of local development in Ukraine is
an administrative provision, or more precisely,
their totality in a specific regulation, the most
recent of which is represented by the legal
regulatory framework that logically integrates
all the principles, rules and procedures that
are essential for the efficiency and effectiveness
of a particular public administration. The
instrument of implementation of public
administration of local development in Ukraine
and the instruments of activities of public
administration implementing the mechanism
for State power and service implementation
of public authority in local communities, are
different legal phenomena. For example, one
of the instruments of public administration
of local development in Ukraine is the State
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Strategy for Regional Development (currently
approved for 2021-2027 by the Resolution
of the Cabinet of Ministers of 5 August
2020 Ne 695), while the instruments of its
implementation are concrete administrative
actions of authorized public administrators
of local development, such as:

— the issuance of individual administrative
regulations as a form of administrative activity
of a public administrator of local development is
law application of specific individual prescriptions
of a public administrator, the legal content thereof
is the creation, modification and termination
ofinternaladministrativelegalrelations, temporary
or definite. The collective issuance of regulatory
and individual administrative regulations by
the public administrators of local development is
the exercise of the will of the public administrator
during his or her term of office of a general or
specific individual nature, which define specific
local development activities, goals and plans
related to finance, infrastructure development,
involvement of entrepreneurs, investors, business
projects, improvement of the quality of services
at the local level, addressing other local issues
and different needs of the territorial community;

— the  administrative  contracts  are
a rather common form of administrative activity
of public administrators of local development

in Ukraine, which are the concluded between
two administrative actors in different forms
(agreement, memorandum, protocol) and contain
powers in respect of joint legal measures
of activity, partnership, solution of obligations in
the public-legal field of local development;

— the implementation of organizational
actions is structured, systematic forms of activities
of public administrators of local development
(proceedings, conferences, sessions, meetings, etc.)
determining the internal organization of their
functioning for the exercise of the powers, tasks
and functions of public administration in the field
of administration of local development;

— logistical operations, as forms of activity
of public administration of local development in
Ukraine, play a statutory role in legalizing legal
relations in resolving local issues.

Therefore, the administrative instruments
for the activities of public administration of local
development in Ukraine are the interrelated set
of external expressions of the activities of the public
administrators (forms) and the ways in which
they influence legal relations (methods) in respect
of local development administration, which
contribute to specific local development actions,
goals and strategies, to addressing local issues
and to meeting the legitimate needs of society in
the democratization process.
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AI[MIHICTPATI/[BHPI?I IHCTPYMEHTAPIA AIJIbHOCTI HS.’.BJII‘IHO'I.
AJIMIHICTPANIL Y COEPI MICHHEBOTI'O PO3BUTKY B YKPAIHI

Awuorauis. Memoro cmammi ¢ 3's5icyBaHHs aIMiHICTPaTHBHOTO iHCTPYMEHTAPIIO AiSIBHOCTI My dHOT
aviHicTpatii y cdepi MiciieBoro po3BuTKy B YKpaiHi.

Pesynvmamu. Y crarti IOCHIIKEHO HOPMATHBHO-TIPABOBI aKTU Ta TEOPETHYHI JOPOOKH 10O
HOHSTTS, €JIEMEHTIB aIMIHICTPaTMBHOTO IHCTPYMEHTapio AisbHOCTI mybiuHol agMiHicTpaiii y cepi
MiCIIEBOTO PO3BUTKY YKpainu. BusnaueHo, 110 ajiMiHiCTpaTUBHUIA iHCTPYMEHTaPil AisJIbHOCTI My 0IIiy-
HOi ajiMiHicTparii y ccdepi MicIieBOro po3BUTKY TIPECTABIEHNN KIACHYHIMU GOPMaMK aIMiHiCTPATHB-
HOI TiSI7TPHOCTI Ta crielniuHuMI MeTOIaMU 1X peati3atii. ABTOpOM /[0BeIeHO, 10 OCHOBHUM iHCTpY-
MEHTOM MyOJIiYHOr0 aJMiHICTPYBaHHs MICI[EBOTO PO3BUTKY B YKpaiHi € ajMiHICTPATUBHO-IIPABOBA
HOPMa, a TOYHillle, CYKYTIHICTb HOPM y neBHOMY akTi. OcTaHHi IIpejicTaBieHi 3aKOHOlaBU0-HOPMATHB-
HOI0 63010, 110 JTOTTYHO 00’€/[HYE BCI MPUHIAITH, IIPABUIIA TA TPOIE/LYPH, IOTPUMAHHS IKUX € HEOOXijl-
HOI0 YMOBOI €(DeKTUBHOCTI i Pe3yJIBTATUBHOCTI KOHKPETHOI aJMiHICTPATUBHOI [isJIbHOCTI 11yGJIiYHO
aamiHicTparii. Y poboTi 3po6JeHo BUCHOBOK TIPO Te, 10 iHCTPYMEHT peasisanii myG/IiqHOro agMini-
CTPYBAHHsI MIiCIIEBOTO PO3BUTKY B YKpaiHi Ta iHCTPyMeHTH AistibHOCTI myGaiunol agminicTparii, sika
peasii3oBy€ MeXaHi3M yTUIEHHS JepKaBHO-BJIA[HOI Ta CePBiCHOI peasizaiii my061iuHOl Biaay Ha MiCIsX,
€ Pi3HUMU MTPABOBUMH SIBUIIAMHU, 2 IHCTPYMEHTAMU ii peasizaii clIyryioTh KOHKPETHi aIMiHiCTpaTHBHI
il yIOBHOBakeHUX Cy6'eKTiB My GIivHOl aAMiHiCTPaIlii MiCIIeBOTO PiBHSI.

Bucnosxu. TakuM 4uHOM, aAMIHICTPATHBHI IHCTPYMEHTH AisiibHOCTI myGJiYHOI agMiHicTparii
y cdepi MicieBoTO pO3BUTKY B YKpaiHi — Ile B3a€MO3aJie)kHA CYKYITHICTh 30BHIITHHOTO BUPAKEH-
Hst istibHOCT] cy6’ekTiB mybivnoi aaMinictpartii (Gpopm) i cmocobiB iX BIUIMBY Ha MPaBOBiIHOCH-
HU (MeTO/iB) II0/I0 aIMiHICTPYBAHHS MiCIIEBOTO PO3BUTKY, 3aB/SIKU SKUM peasi3yloThCsl KOHKPEeTHI
3aXO/IH, TIiJli Ta CTPATETii MiCI[EBOTO PO3BUTKY, PO3B’A3yIOThCS MTUTAHHS MiCI[EBOTO 3HAYEHHS Ta 33710~
BOJIBHSIOTHCSI 3aKOHHI TOTPeOU IPOMa/K y TIPOIieci IeMOKPaTH3aIlii.

KimouoBi coBa: ajiMiHiCTpaTHBHO-TIPABOBUI IHCTpyMEHTapiil, MicleBMH pPO3BUTOK, IybiuHa
aZIMiHiCTpaIlis, AiSIBHICTD, GOPMU, METO/IH, AIMiHICTPATUBHO-IIPABOBA HOPMA.
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LAW AND IDEOLOGY: THE ESSENTIAL UNITY

Abstract. The article is devoted to the study of legal ideology as a separate legal category and values
of modern society through the understanding of the categories “law” and “ideology”, their interrelation in
society. The purpose of the article is to determine the essential unity of these categories and issues related
to the organization of the ideological and legal sphere of modern society.

Research methods. The research is based on general scientific and special methods of scientific
cognition.

Results. It is substantiated that the ideology of the society of the XXI century is filled with the values
reflected through the system of legal ideas, and law acquires growing ideological content. The mechanism
for the implementation of modern ideology is closely connected with law, and such connection is
caused by legal, democratic character of modern statehood the basis of which is the political and legal
system grounded on compromise, the contract, and consensus. In addition, there is an increasing role
of legal discourse in the ideological sphere of society, which solves the problems of legitimacy of state
power and the existing socio-political order, and therefore, legal ideology becomes more important in
the ideological sphere of modern society.

The article provides the division of types of ideology, as follows: metaphysical type, dialectical type,
and modern type of ideology.

The author conducts the analysis of the functioning of law as a general measure of interconnection
of all social phenomena, which regulates relations at all social levels: multinational, intergovernmental,
local, and all spheres of social life: legal, economic, social-political, spiritual, family etc., and ideology,
which a product of the spiritual life of people and subjected to the influence of law. The impact of law on
legal ideology, which contain objective and subjective conditions, is characterized.

Conclusions. 1t is proved that law functions as a general measure of the interaction of all social
phenomena; it regulates relations at all levels of the social system (interstate, domestic, local), as well as
in all spheres of public life (legal, economic, socio-political, spiritual, family, etc.). Ideology, as a product
of people’s spiritual life, cannot but feel the influence of law. The essential unity of law and ideology lies in
the set of ideological ideas in a certain period of time, which are necessarily expressed in law and always
take the form of law.

Key words: law, ideology, essential unity, legal system, political system.

1. Introduction

Society and the state, law and political
institutions are evolving together with
the ideological sphere of modern society.
According to the author, it is essential to adhere
to several theoretical dimensions while studying
the category of “ideology” in the modern
dimension:

— first, ideology has always accompanied
the socialization of society and accompanies it as
a necessary process of constructing ideas about
reality. In this context, ideology is considered as
a set of particular social influence aimed at its
"conservation" and reproduction; such influence
is possible only in the presence of a specific

© Yu. Andrushchakevych, 2021

type of consciousness and conscious action. In
R.A. Yuryev’s opinion, such consciousness can
be considered either as a consciousness that has
been subjected to a kind of “manipulation”, or
as the consciousness of a “manipulator” (Yuryey,
2004, pp. 71-72). The scientist argues that
the consciousness of the “manipulator” is also
a product of social practices;

— second, ideology arises in a particular
period of the development of society, depends
on many factors, including the peculiarities
of the historical evolution of society, the nature
of the state-power dimension of society,
the option of affecting the ideology of moral
and traditional principles of society.
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The complex nature of the content,
structure and essence of ideology and law,
the polistructural nature of their functional
purpose and a special place in reforming modern
society determine the diversity of doctrinal
views on ideology and law that conditions
the possibility of identifying certain areas
(levels) of the study. Modern doctrinal studies
of the phenomenon of ideology and law are
carried out at the following levels:

— structural level (V.S. Lisovy, A.I. Kli-
menko, M.A. Reisner) specifies relations
between ideology, consciousness and law;

— level of “reflection” (K. Mannheim,
M.K. Mamardashvili) of ideology, as
a philosophical problem, which studies
it since the emergence of society; thus,
the very historical and philosophical explication
of the phenomenon of ideology is derived from
the objective structures of social relations
and historical process;

— practical level (L.A. Voitov, S.G. Kara-
Murza) characterizes ideology as a means
of solving practical problems which primarily
concern not the negative interpretations
of “ideology” associated with the mechanisms
of power and coercion, but the integrative
function of ideology which, in a pragmatic
aspect, allows involving individuals in effective
socio-practical interactions.

The purpose of the article is to identify
the features of the doctrinal understanding
of ideology and law, the possibilities
and conditions of optimal ideological
and legal support of the needs of modern society.
Achieving this goal requires the solution
of the following research tasks: a) determination
of the main characteristics of law and ideology
in terms of their modern doctrinal perception;
b)  clarification  of the  importance
of ideology to various spheres of modern
society; c¢) establishment of the unity between
the categories “law” and “ideology” through
the category “essence”.

2. Transformation of the ideological
and legal sphere of society

Modernity is characterized by
a new qualitative component — the speed
of data transfer, which is a much more important
characteristic than the data themselves.
Thought becomes short, superficial, unstable,
but pervasive and fast. Human knowledge
is not seen as a system but as a bright part
of the mosaic, and the bearer of such knowledge
does not feel discomfort, moving from one part
to another with amazing speed, and does not
even have time to comprehend his existence.

Z. Bauman substantiates the idea that
the intensive movement of people, fund,
information is an essential feature of modern

8

society (Bauman, 2008, p. 78), which affects
both the political structures and thinking of each
person, including in the legal and ideological
dimensions. Consequently, the transformation
of the ideological and legal sphere of society
happens. The scientist emphasizes that many
features of thinking customary for people are
due to the past social environment, which
considered the spatial characteristics as the most
important. Such atavisms in the legal sphere
include a total political and legal ideology that
has a religious or quasi-religious character
(Bauman, 2008, p. 79).

Modern researchers pay attention to
the existence of spatio-temporal characteristics
of law and legal reality. J.L. Bergel, studying
the problem of the environment of law, one
of the aspects of measuring this environment
calls space and time (Bergel, 2000, p. 195).
E. Toffler and Z. Bauman draw attention to
the important characteristics of modern society
associated with changes in the ratio of social
space and social time (Bauman, 2008, p. 100).

The growing role of time and the decreasing
importance of space lead to the fact that
in the political and legal sphere, ideology
as a complex, relatively static structure is
substituted by the technology of situational
manipulation ~ of  public  consciousness
and human needs, which does not seem to need
an ideology.

A1 Klymenko supports this theory as really
true, assuming that modern man does not need
to understand what is happening in the formed
“worldview” (Klymenko, 2016, p. 35). The
scientist stresses that the “death” of ideology
and its replacement by the manipulation
technique does not happen instantly
(Klymenko, 2016, p. 36).

J. Baudrillard argues that society observed
as metaphysical (systemic) static ideological
images of reality, establishing a political
and legal ideal by often resorting to religious
suprarational argumentation, was gradually
replaced in the human mind with increasing
importance of temporarily - dynamic
characteristics of reality by dialectical ideology,
which takes into account the dynamics
and assumes the ideal at some time distance,
some “bright future” (Baudrillard, 2006, p. 74).

J. Habermas, contrasting the ideology
of traditional myth, notes that ideology always
comes from a scientific standpoint and we
can not talk about pre-bourgeois ideologies
(Habermas, 2007, p. 44). Habermas’s theory
contains a philosophical view of ideology,
which is identified with a dialectical ideological
system that opposes metaphysical ideological
systems. The theory of ideology of traditional
myth, proposed by the scientist, contains
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the idea of progress, which is qualitatively new
in relation to the traditional idea of “return
of the lost paradise” and is a victory of time
over space. The image of the “holy place” gives
way to the image of the “Holy stream of time”,
the understanding of life as a result is replaced
by the attitude to life as a process (Baudrillard,
2006, p. 46).

The standpoint of A.IL Klymenko is
scientifically sound: he argues that in modern
society, there is a relatively new socio-political
system that can undertake the whole ideological
burden — a system of legal ideology. The scientist
substantiates that the ideology of modern
states can be characterized as legal. Legal
ideology may contain quasi-legal (religious,
moral, and others) elements — it depends on
the method of substantiation (legitimacy)
of the state (Klymenko, 2016, p. 31).

According to many experts, the perception
of ideology as a universal idea or worldview that
reflects a single system of views or a particular
social order (“Russian idea”, “capitalism”,
“communism”, etc.) is anachronistic and
ineffective (Reisner, 2008, p. 65). M.A. Reisner
proves that the postmodernist interpretation
of ideology paints a picture of the disintegration
of a unified order into many fragments (Reisner,
2008, p. 38). A. Toffler substantiates the concept
of the crisis of ideology and determines that
such terms as “communist ideology”, “capitalist
ideology” no longer fit into modern scientific
theories and definitions (Tofller, 2004, p. 48).

Taking into account the abovementioned,
there are difficulties with the modern
definition of ideology. Each historical period
is characterized by a special understanding
of this problem. Therefore, the theoretical
and methodological analysis of the category
of ideology, which is carried out in this
section, must begin with the conceptualization
of the concept of ideology.

The concept of “ideology” in legal,
philosophical, sociological, political, and other
areas is characterized by different approaches to
its definition (Klymenko, 2016, p. 39).

In the modern reference literature, ideology
(from the Greek — representation and logos —
word, doctrine, knowledge) is defined asasystem
of views and ideas which interprets and asseses
human attitudes towards reality and each other,
social problems and conflicts, and contais goals
(programs) of social and legal activities aimed
at consolidating or changing (developing) these
social relations (Marushchak, 2020, p. 100).

Any ideology by its nature and to a large
extent is a political phenomenon designed
to solve some problems in society, namely:
the legitimacy of a certain order and justification
of the unity of politically organized society,

because the existence of ideology loses meaning
outside the politically organized society. The
scientific literature contains two opposing views
on the relations between ideology and law.

The first view is to study the relations
between ideology and law as ideological, where
ideology is a higher and basic way of thinking
than law.

There is the second (opposite) view,
which corresponds to the academic tradition
and understands ideology as one of the types
of possible relations of ideology and law, along
with which other types of relations are
formulated. In such relations, the law itself is
recognized as an ideology and a system of higher
spiritual values, which is more or less realized
by current legislation and the state. Law, in
this regard, is understood as a natural law
that exists above the rules of law, which only
give it a certain verbal legal form, which only
expresses the idea of law. This view, according
to M.M. Kazantseva, explores the relationship
between ideology and law with the help
of “metaideotheory” (Kazantsev, 2010, p. 48).
This theory, according to the scientist, classifies
ideology, distinguishing:

a) ideologies of truth, or substantive
ideologies, which are divided into ideologies
of transcendent truth, is religious ideologies
and ideologies of corporate or party truth,
which take the form of class ideologies;

b) ideologies of relations develop into law
itself, passing through the stages of ideology
of law, legal ideology and ideology of legality
and legality;

c¢) ideologies of action through teleology
find meaning in the ideology of pragmatism,
implemented  through various programs
and plans for national development, doctrines
and concepts of improving social practice,
national economy, society, state. Ideologies
of action are related to law, they follow from
it, because they begin and end with lawful
action, or, conversely, declare themselves
as criminal ideologies of extremism. And
when such an ideology becomes dominant, it
abolishes the law and laws in force in the state.
In this case, the ideology of action is aimed,
ultimately, any of the ideologies, each seeks to
become an ideology of action, and therefore
the ideology of pragmatism expresses a certain
stage of maturity of the nation and state;

d) ideologies of qualities are associated
with the practice of accumulating exceptional
subjective qualities and values, including
the qualities of the individual, state
institutions, legislative and law enforcement
practice in courts and in the executive branch,
where the quality of legality and law play
an exclusive and primary role. This ideology,
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based on the ideology of transcendent truth
and the divine origin of law, for many centuries
created from the original party or corporation
of invaders — the national aristocracy, which
created a nation-state and nation in parallel
with the people’s involvement in civilization,
education of citizens. However, this process is
accompanied by contempt for values, decline
in morality and decline of personal moral
and ethical qualities, defamation of freedom,
rights and justice, their replacement by law
and formal legality with contempt for human
rights, freedom, equality and the establishment
of a cult of power as the dominant spirituality.

All  researchers-ideologists unanimously
determine the historical stage of development
of ideology and law through the dominance
of one phenomenon over another and vice
versa. Scholars identify periods when ideology
exists at such levels of awareness as law,
religion, ideology of pragmatism and targeted
programming of national (state) development —
in others (Kazantsev, 2010, p. 50).

In H.M. Markovich’s opinion, ideology
plays a fundamental role in shaping state legal
policy. According to the researcher, the modern
rule of law puts man, his rights and freedoms in
the central place, which serve as a starting point
for further legal transformations. The existence
of a state legal ideology promotes consistent
and effective reformism (Markovich, 2021, p. 54).

3. Types of ideology

Modern scientific sources contain a division
of types of ideology in accordance with the method
of research, among which there are metaphysical
type, dialectical type and modern type of ideology
(Klymenko, 2016, p. 47).

The metaphysical type of ideology is total
and, in political terms, it is characterized by
the emergence of ideocratic and theocratic states
with a strong total ideology, usually of religious
content.

The dialectical type of ideology is no longer
total, but permeates all spheres of human life. It
is still strongly connected with the worldview
system. This type of ideology is characteristic
of rationalized states (Reisner, 2008, p. 118),
acting not as “oracles” of ideology, not as theocracy,
but as a kind of “pedagogical institutions” that
broadcast “scientific ideology”.

The modern type of ideology observed
in the developed countries of the West is
a “minimal” legal ideology, i. e., such a rational
ideology, which in general, the most important
moments, in terms of the needs of modern
politically organized society, offers a fairly
simple system of values. Modern ideology is
legal with almost “exhausted” content, the main
place in which is occupied by legal dogma
(what is formally defined and enshrined in

80

legal law) (Alekseev, 2006, p. 67), on the one
hand, and the axiomatics of legal consciousness
of society — on the other. This type of ideology is
akind of “minimum of ideology” and in principle
meaningless. The content of the “minimal” legal
ideology is the law or “legal beliefs” (Gurvich,
2004, p. 88), that is, legal ideas, by definition,
are simplified and superficial, relating only
to issues of socially significant behavior
of the individual. But, as he emphasizes

According to S.S. Alekseev, the presence
of a “minimal” legal ideology does not mean
minimizing the ideological factor in modern
life. The scientist argues that any, even minor
changes in the minimum ideology entail very
serious consequences for society (for example,
if we draw an analogy with fresh water,
the insufficient amount of which does not
indicate a decrease in its significance, but rather
vice versa) (Alekseev, 2006, p. 78).

The modern type of ideology — legal ideology,
frees up space for manipulation of people’s
consciousness and increases the variability of such
manipulation, while maintaining a minimum
set of politically significant values and ideals on
which man is focused. Under such conditions,
the individual, breaking out of the slavery
of total ideology, falls into the direct slavery of their
material needs, emotions and passions (remaining
alone with themselves) (Gurvich, 2004, p. 67).

G. Marcuse argues that a person can become
a robot who does not think about anything
but what he is directly dealing with and that
allows him to meet their immediate needs
and sublimated interests (Marcuse, 1994, p. 71).

Most modern scholars emphasize that
the “current state” has no ideology other than
the “minimal” legal, and this statement gives
many scholars the opportunity to talk about
the lack of ideology in such states, or even
put forward the concept of deideologization
(Alekseev, 2006, p. 113).

4. The influence of law on ideology

Modern scientific thought is based not only
on the views of scientists and researchers, but
also on the conclusions of legal practitioners
who hold that the characteristics of a particular
legal system is important legal ideology and this
is due to the ideological component that exists
in modern law and affects it.

Law functions as a general measure
of interaction of all social phenomena, it regulates
relations at all levels of the social system: interstate,
domestic, local, as well as in all spheres of public
life: legal, economic, socio-political, spiritual,
family and others. And ideology, being a product
of the spiritual life of people, can not help but feel
the influence of law.

According to A.I. Klymenko, the process
of the influence of law on legal ideology includes
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both objective conditions and subjective factors.
The objective side of this process, according to
theresearcher, is the impact on the legal ideology
of existence, i. e. legal information is learned as
a result of practical activities, communication
with other people. From the subjective point
of view — the law affects the legal ideology
through legal training, education, propaganda
(Klymenko, 2016, p. 36).

S.S. Alekseev notes that the law within
the ideological orientation should play
an educational role. The scientist emphasizes
that with the help of law, the state can assert
and strengthen the fundamental foundations
of society, cultivating in people a sense of justice
and goodness, which raises the problem of legal
and moral education. S.S. Alekseev substantiates
the creation in society of requirements for respect
for the law, providing guarantees of compliance
with the rule of law. The researcher concludes that
the main task of the state in the process of forming
the legal ideology of the individual is not only to
replenish his legal knowledge, but also to increase
the level of human consciousness, which should be
guided not only by narrow personal interests but
alsotheinterests of society. in general. The scientist
justifies that the state, exercising ideological
and legal influence on human consciousness,
forms in it not only legal but also moral ideology
(Alekseev, 2006, p. 90).

Thus, law can influence ideology both directly
(purposefully) and indirectly (not purposefully).
The direct influence of law is the assimilation
by the individual of aggregate, theoretically
generalized legal beliefs through legal education
and training. The indirect influence of law is that
a person’s legal ideas are formed individually in
the process of influencing the social environment.

5. The essential unity of the categories
of “law” and “ideology”

The essential unity of the categories “law”
and “ideology” expresses the basic and decisive
commonality in these categories, which is due
to the deep, necessary and internal connections
and development trends in modern society.
The category “essence” is inextricably linked
with the categories of law and ideology as
independent phenomena. However, the essence
is always hidden behind the phenomena
and acts as the inner meaning of the phenomena
of law and ideology, which is hidden from direct
perception. The philosophy of idealism endows
the essential unity of law and ideology with
aspiritual, ideal meaning, considering it primary
in relation to the material world. Dialectical
materialism, in contrast to idealism, considers
the essence of law and ideology in dialectical
unity as stages of the movement of knowledge
of these categories, proving that both law
and ideology are phenomena that express some
side of the essence, and the essence is always
manifested in specific objects or processes
(Cassen, 2009, p. 111).

Philosophers argue that the essence can
change, develop in accordance with the general
laws of development of the material world. Thus,
E. Coret states that the essence is an intrinsically
constitutive principle of the finite, through
the limitation and separation of it from other
meanings of existence, constructing its certainty.
The essence of the categories of law and ideology,
according to the scientist, is the negative prin-
ciple, the principle of restriction: through
the relative denial of other meanings of these
categories, which, on the one hand, negatively
limits, distinguishes this finite being from others;
and on the other hand, due to the certain nature
of each negation, positively gives to this finite
being certainty of content, the semantic form
of this finite being. Due to the negativity of the
restriction of these categories, their single essence
realizes the positivity of the essential and semantic
images of the end result, which is specifically defined.
Due to the essential unity of these categories,
the ultimate essence is the emergence of the relative
from the absolute as the finite from the infinite being
(Coret, 1998, p. 124).

Exploring this issue using logic, the category
“essence” is an integral category of “quality”,
without which the existence of these categories
is impossible. The unity of the essence of law
and ideology can be traced through the direct
definition of these categories. V. Solovyov proved
that law as a spiritual ideology, as a social
phenomenon, contains ideological significance.
Ideology as a philosophy of law that reveals
the spiritual origins of the rule of law, organically
linked to the categories of morality. Legal
ideology evaluatively determines the content
of normative-legal regulators, their expediency,
cultivating human legal feelings, its legal
psychology, substantiate the legal expediency
of a certain vector of social development
and guarantee the normal course of human life.

Thus, the essential unity of law and ideology
is that the set of ideological ideas in a certain
period of time is necessarily expressed in law
and always takes the form of law.

6. Conclusions

Leeping in mind the above, the author
concludes the following:

— modern conditions of the development
of society pose a threat to the creation of global
information space, the domination of which is
based on the manipulation of consciousness;

— the law of modern society is increasingly
becoming an ideology;

— normative feature of law gives way
to ideology and an axiomatics of public
legal consciousness emerges as a response to
the formation of a “legal ideology”;

— the essential unity of law and ideology
is to strive to legitimize the only correct
understanding of some phenomenaand processes
through rational (law) and irrational (ideology)
value-affective means.
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ITPABO TA I/IEOJIOTIA: CYTHICHA €IHICTD

Anotanisi. CTaTTiO IPUCBSIYEHO JOCIKEHHIO IIPOGIeMU IPABOBOI 1/1€0JI0Tii 1K OKPeMOl 11paBoBoi
KaTeropii Ta I[iHHOCTell Cy4acHOTO CYCHiJIbCTBA Yepe3 OCMUCTEHHST KAaTeropill «IIpaBo» Ta «ifleoJoTisy,
iX CHiBBiIHONIIEHHSI B CycCIiibCcTBl. Memoro cmammi € BU3HAUEHHSI CYTHICHOI €IHOCTI 1IMX KaTeropiii
i TUTaHb, OB sI3aHUX 3 OPTAHI3AIIIEI0 i/IE0JIOTIYHO-TIPABOBOI ChepH Cy4aCHOTO CYCIiIbCTBA.

Memoou docnioncenns. JlocimikeH s IDYHTY€EThCS Ha 3aralbHOHAYKOBHX 1 CIEIIAIbHIX METOIAX
HAyKOBOTO ITi3HAHHSI.

Pesyavmamu. O6rpyHToBano, o igeosoris cycmiabersa X XI cTOMTTS HAOBHIOETHCA IIHHOCTSAMU,
Bi0OpaKEeHNMH Yepe3 CHCTEeMY TPaBOBUX ifiel, a mpaBo HabyBa€ mefai GilbIIOro i1eoIoriuHoro 3mic-
Ty. Mexani3m peaisarii cy4acHoi ileosiorii TiCHO 1MOB’sI3aHWII 13 TPAaBOM, i TAKUH 3B’SI30K 3yMOBJIEHUI
TIPaBOBUM, IEMOKPATUUYHNM XapaKTEePOM CyJacHO] ep:KaBHOCTI, OCHOBOIO SIKOI € MOJIITHKO-TIPAaBOBA CUC-
TeMa, 3aCHOBaHa HA KOMIIPOMici, 1oroBopi Ta koncencyci. Kpim Toro, B ifeosoriuniii ccepi cycmizbeTsa
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3POCTAE POJIb IPABOBOTO JIUCKYPCY, SIKMI BUPIIIYE TTPOOIEMU JETITUMHOCTI IEPKABHOI BJIA/M Ta HASIBHO-
TO CYCITIbHO-TIOJIITUIHOTO JIAZy, a OT>Ke, B i7Ie0JI0TiuHiH chepi cydacHOTO CYCIiTbCTBA TIPABOBA 11€0JIOTis
HabyBae Jieftasri GiIbITOro 3HAYEHHS.

Y cratrti 3milicHeHO TOZIIN THIIIB i€0JIOTii, cepenl STKUX — MeTa(i3suyHUil TUT, AiaTeKTHYHUN THII
Ta Cy4acHUii TUII i71e0JIorii.

3aiiicHeHo aHasli3 (DYHKIIOHYBAHHS TIPaBa SK 3arajbHOI MipH B3a€MO/Ii BCiX COIiaJIbHUX SBUII, 1110
PeryJiioe BiTHOCUHYM Ha BCiX PiBHSX COIaJbHOI cucTeMu (MiXKA€pKaBHOMY, BHYTPIlIHbOJEPKABHOMY,
JIOKQJIBHOMY) Ta Y BCiX cdepax CyCIHiTbHOTO KUTTS (TIPaBOBill, eKOHOMIUHIH, COI[iaIbHO-TIOTITHYHII,
JlyXOBHiii, ciMeiiHO-1100YTOBIIT TOIIO), & TAKOK i/1€0JIOTii, SIKa € TIPOLYKTOM JYXOBHOTO JKUTTS JIOJEl Ta He
MOKe He BifuyBaTu Ha co0i BB mpaa. OXapaKkTepr30BaHO MPOIEC BILINBY TIPaBa Ha IIPABOBY i/1€0J10-
rifo, 1110 MICTUTb K 00’€KTUBHI, TaK i Cy('€KTUBHI yMOBH.

Bucnoexu. [loBeziero, 110 mpaBo (DYHKI[OHYE K 3arajbHa Mipa B3a€MOZIl BCIX COLia/IbHUX SBUII;
BOHO PETYJIIOE BiIHOCHHK Ha BCiX PiBHAX CYCIIIBHOI crcTeMu (MisKIepKaBHOMY, TOOYTOBOMY, MiCIIeBO-
MY), @ TaKOXK Yy BCiX cpepax CycIibHOTO sKUTTS (1IpaBOBiil, eKOHOMIYHiH, COIiaNIbHO-TOMITHYHIN, 1yX0-
BHill, cimMeliHill Tomo). Ieooris, K TPOAYKT AYXOBHOTO KUTTS JIIO/iell, He MOXKe He BifiuyBaTH BILIHB
npaBa. [cToTHa €HiCTD TIPaBa Ta i1€0JIOTI1 MOJIATAE B CYKYITHOCTI i/I€0JIOTIYHUX YsIBJIEHb Y TIEBHUI TIPO-
MIKOK 1acy, siki 060B’SI3K0BO BUPAKAIOTHCS Y MPaBi Ta 3aBsK/11 HaOyBatoTh (hOPMHU TpaBa.

Koouogi cioBa: 11paBo, ijieoJIorist, cyTHiCHA EHICTH, IPABOBA CHCTEMA, TIOJIITUYHA CUCTEMA.
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HISTORICAL DEVELOPMENT OF THE PROCEDURAL
FORM OF THE COMPLETION OF A PRE-TRIAL
INVESTIGATION IN UKRAINE

Abstract. The purpose of the article is to determine the historical stages of the procedural form
of the completion of a pre-trial investigation on the territory of modern Ukraine.

Research methods. The paper is executed by applying the general scientific, historical, comparative,
legal and dialectical methods of scientific knowledge.

Results. Historical and legal analysis of the procedural design of the completion of a pre-trial
investigation in modern Ukraine has been carried out. The way of formation and historical development
of the legal form of the indictment act is presented.

Conclusions. As a result of the study, three main historical stages of formation and development
of the procedural design of the end of pre-trial investigation in Ukraine were identified: pre-revolutionary,
Soviet and modern. The pre-revolutionary stage covers the time from Kievan Rus to the last years
of the Russian Empire. The 1864 judicial reform made most significant changes in the procedural design
of the completion of a pre-trial investigation in the pre-revolutionary period. This reform formally defined
the duty of the prosecutor to draw up closing indictment in the form of an indictment act. The Soviet stage
includes the period from the beginning of the establishment of Soviet government as a result of the civil
war of 1917-1922 until the collapse of the USSR in 1991. Initially, the Soviet stage was characterized by
the collapse of the achievements of the judicial reform of 1864. However, after the first codification of Soviet
law, it was marked by the creation of a legal form of the closing indictment, which lasted with changes for
almost a century. There are four most important legal acts of the Soviet stage: 1) Decree of the All-Russian
Central Executive Committee “About the Court»” as of March 7, 1918; 2) Criminal Procedure Code
of the USSR as of September 13, 1922, which introduced a legal form of closing indictment, consisting
of descriptive and operative parts; 3) Criminal Procedure Code of the USSR as of July 20, 1927; 4) Criminal
Procedure Code of Ukraine as of December 28, 1960. The current stage of formation and development
of the legal form of the completion of a pre-trial investigation has begun with independence of Ukraine in
1991 and continues to this day. At this stage, the former Soviet legislation was adapted to the new socio-
political realities, and eventually the new Criminal Procedure Code of Ukraine was adopted on April 13,
2012, which replaced the closing indictment with the indictment act.

Key words: criminal proceedings, criminal procedure legal relations, pre-trial investigation, criminal
prosecution, report list, indictment act, closing indictment.

1. Introduction

Any concepts and phenomena of objective
reality go their own way of formation and
development, which occurs in accordance with
the basic laws of dialectics as the fundamental
logic of the existence and functioning
of such concepts and phenomena. A pre-trial
investigation and its procedural form, which
underthe current criminal procedural legislation
of Ukraine is expressed in such legal document as
an indictment act, are not exceptions. However,
long before the appearance of the modern

84

indictment act on the territory of contemporary
Ukraine, related forms of the completion
of a pre-trial investigation were used, the study
of which requires special attention.

The modern form of the indictment act as
the final procedural document of the pre-trial
investigation stage reflects a long historical path
and the accumulated experience of procedural
formation of the completion of the pre-trial
investigation on the territory of Ukraine. The
very concept of modern indictment act is given
in part four of Article 110 of the current Criminal
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Procedure Code of Ukraine, being described as
a procedural decision in which the prosecutor
brings charges of a criminal offense and which
ends the pre-trial investigation.

The closest to the current indictment act,
both in terms of the time of appearance and its
content, is the form of the closing indictment,
known since the Soviet period. The latter is
almost unanimously understood by experts in
the field of criminal procedure as a procedural
document  containing  the  accusation
formulated in the case, defining the limits
of the trial, as well as the system and analysis
of evidence and focusing the procedural decision
of the competent authorities and officials on
the possibility of sending a criminal case to
the court to consider it on its merits. At the same
time, no direct comparison was made between
indictment act and the closing indictment.

In this case, it is noteworthy that if
the indictment act is legally defined through
the category of “procedural decision”, then in
relation to the closing indictment, the term
“procedural document” is used. This difference
indicates a shift in emphasis in the context
of the form and content of the procedural form
of the completion of a pre-trial investigation:
if the Soviet legislator adhered to the classical
logic of transition from the external form
to the internal content, then in the current
criminal procedural legislation of Ukraine
there is a regulation from content to form,
where the latter occupies dominant place.
Undoubtedly, this leaves its imprint on
the peculiarities of law enforcement both
at the stage of pre-trial investigation and during
judicial consideration of criminal cases. Thus,
the relevance of the study is supported by
the need for a better understanding of the nature
and essence of the modern indictment act by all
participants of the criminal process.

Many scientists, in particular Ya.A. Grishin,
T.A. Gumerov, N.A. Yakubovich and others, have
devoted their works to the study of the historical
and modern forms of the completion of a pre-trial
investigation. At the same time, acomprehensive
study with the identification of the historical
stages of the procedural form of the completion
of the pre-trial investigation was not carried
out. With this in mind, the purpose of this
article is to conduct an analysis using general
scientific,  historical, comparative, legal
and dialectical methods of scientific knowledge
for determination of the historical stages
of the procedural form of the completion
of the pre-trial investigation on the territory
of modern Ukraine, while the specific tasks
of the research include the periodization
of the main historical stages in the development
of the legal form of the final document

of the pre-trial investigation, the identification
ofthefeaturesofeachsuchstageand theoverview
of historical roots of the modern indictment act.

2. Criterion for identifying individual
stages in the development of the indictment
concept

The section reveals the key features
of the legal form of the indictment as the main
criterion for identifying the historical stages
of the indictment’s development on the territory
of modern Ukraine.

Even long before the appearance
of the terms “indictment act” and “closing
indictment” and their legal consolidation in
codified acts of criminal procedure legislation
of Ukraine, positive law and its subsequent
enforcement faced the gradual formation
of certain substantive key signs that symbolized
the end of the stage of the pre-trial investigation.
T.A. Gumerov justly notes: “Like any other legal
institution, the indictment and the problems
of its drafting are rooted in the depths
of centuries, transforming and changing
depending on the characteristics of a particular
state, its legal structure, form of government
and political regime” (Gumerov, 2011, p. 4).

It is also important that as a result
ofthehistoricalandlegalanalysisoftheprocedural
formation of the completion of the pre-trial
investigation, it becomes possible not only
to consider the final individual procedural
documents and decisions of the investigation,
but also to highlight the corresponding
historical stages of their existence. Such stages
on the territory of modern Ukraine can be
considered: 1) the pre-revolutionary stage,
covering the time from Kievan Rus to the last
years of the existence of the Russian Empire;
2) the Soviet stage, including the period from
the beginning of the establishment of Soviet
power as a result of the civil war of 1917-1922
and until the collapse of the USSR in 1991;
3) the modern stage, which started at the
moment when Ukraine gained independence
in 1991 and continues to this day. Each
of these stages is characterized by its own
individual features of legal regulation
of the end of the pre-trial investigation
and the approach to determining the form
and content of the main effective legal document
that specifies the essence of the official charge
and the boundaries of the subsequent trial.

3. The pre-revolutionary stage
of the development of a procedural form
of the completion of a pre-trial investigation
(10*—20% centuries)

The sectionrevealsthe featuresof thefirst stage
in formation of the legal form of the indictment
on the territory of modern Ukraine, covering
the period from the 10" to the 20" centuries.
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The pre-revolutionary stage is the longest,
and the establishment of the institutions
of the court and pre-trial investigation goes
back to the time of the formation of statehood on
the territory of modern Ukraine. In particular,
based on the content of the Russian-Byzantine
agreement of 911, it can be concluded that
society already then renounced arbitrariness
and demanded an official trial of criminals.
At the same time, due to the lack of parchment
and the poor development of written office work
in Kievan Rus, there were no documentary
forms of pre-trial investigation (Gumerov,
2011, p. 8). At the beginning of the 11" century,
Russkaya Pravda consolidated the first ancient
procedural forms of a pre-trial investigation in
the form of persecution of the trace and vault
(Tikhomirov, 1953, pp. 87—112).

The time of feudal fragmentation in
Russia was characterized by the accumulation
of a variety of procedural forms of pre-trial
activities, and the appearance of such documents
as the oath (for parties, the governor
of the prince, witnesses), summons, letter
of delivery of the defendant, bill of indictment.
Their legal regulation was carried out on
the basis of veche legislation, in particular,
the Pskov Judicial Charter of 1397. The
development of these procedural forms
continued in the Code of Laws of Ivan III
of 1497 — a normative legal act, which was
a set of laws of the Russian state, created with
the aim of systematizing the norms of law
existingat that time. Itsarticle 16 enshrined such
a legal form as a report list, which, at the same
time, acted as an indictment and a protocol
of the court session, in which the court, which
is also the investigative body, brought charges
against the suspect and made a decision itself.
The decision was not recorded in the report
list, but was formalized by a legal letter, which
was drawn up by a special official — a deacon
or clerk (Gumerov, 2011, pp. 11-12). In turn,
Articles 4 and 5 of the Code of Law of Ivan IV
of 1550 additionally introduced criminal
prosecution of an official for incorrect presen-
tation (distortion) of the report list. Thus,
the increased requirements of the society to the
procedural registration of the pre-trial investigation
were consolidated and the prerequisites were
created for the formation of a form of indictment
with the further improvement of legislation.

The appearance of a procedural document as
close as possible to the indictment is evidenced
by Article 4 of the Decree of Peter I “On
the Form of the Court” of November 5, 1723.
In accordance with the norm enshrined in it,
“before the trial (except for these cases: treason,
villainy, or words contrary to the Imperial
Majesty and His Majesty’s surname and revolt),
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it is necessary to give a list to the defendant
with the items submitted from the petitioners,
in order to lead to acquittal, thus, calling
the defendant before the court, and to give
the list to him; on which to mark all judging
the number in which to stand before the court”
(Gumerov, 2011, p. 17).

Themostsignificantchangesintheprocedural
formation of the completion of the pre-trial
investigation in the pre-revolutionary time
were brought by the Judicial Reform of 1864.
This reform, in addition to the introduction
of a clear system of courts, the same for all parts
of the Russian Empire, the adoption of new
judicial charters that enshrined the democratic
principles of legal proceedings, the introduction
of the institutions of justices of the peace,
attorneys at law (advocacy) and the jury,
officially determined the duty of the prosecutor
to draw up the closing indictment in
the form of the indictment act. This was
directly enshrined in Article 519 of the Charter
of Criminal Proceedings of November 20,
1864, in accordance to which the indictment
must include the following data: 1) an event
containing signs of a criminal act; 2) the time
and place of the commission of this criminal act,
as far as is known; 3) the title, name, patronymic
and surname or nickname of the accused;
4) the nature of the evidence collected in
the case against the accused; 5) definition
according to the law: to which particular crime
the signs of the act in question correspond.
According to article 521 of the Charter,
the prosecutor attaches to the indictment act
a list of persons who, in his opinion, should be
summoned to the judicial investigation. In 1864,
immediately after the adoption of the Charter
of criminal proceedings, P1. Lyublinskiy noted:
“This Charter must be considered as a law
addressed to citizens, about the rights that are
given to them to protect from the arbitrariness
of the state and judicial authorities, and not only
as a set of prescriptions for judicial authorities
on the forms of legal process” (Lyublinskiy,
1906, p. 11). This important achievement
actually ended the pre-revolutionary stage
in the development of the procedural form
of the end of the pre-trial investigation.

4. The Soviet stage of the development
of a procedural form of the completion
of a pre-trial investigation (1918—1991)

The  section  reveals  the  features
of the second stage in formation of the legal
Jform of the indictment on the territory of modern
Ukraine, covering the period from the beginning
of formation till the collapse of the Soviet Union.

The next, Soviet stage began in the difficult
times of the Civil War and at first took
place against the background of the collapse
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of the achievements of the Judicial Reform
of 1864, however, after the first codification
of Soviet legislation, it was marked by
the creation of a legal form of the closing
indictment, which existed with appropriate
changes for almost century.

Four most important normative legal
acts of this stage should be highlighted:
1) Decree of the All-Russian Central Executive
Committee “On the Court” dated March 7, 1918
Ne 2, in accordance with Article 22 of “which in
criminal cases, the indictment act is replaced
by a resolution of the investigative commission
on trial. If such by a district people’s court was
found to be insufficiently substantiated, then it
dependsonittoreturnthecasetothecommission
of inquiry for further investigation or to entrust
it to one of the members of the court” (All-
Russian Central Executive Committee, 1918);
2) the Criminal Procedure Code of the Ukrainian
SSR of September 13, 1922, which introduced
the legal form of the closing indictment,
consisting of descriptive and operative
parts  (All-Ukrainian Central Executive
Committee, 1922); 3) the Criminal Procedure
Code of the Ukrainian SSR of July 20, 1927,
the articles of which in a new way regulated
the activities of the preliminary investigation
bodies, the prosecutor’s office and the court, in
particular, expanded the rights of investigators
and prosecutors to close criminal cases in
the absence of corpus delicti; 4) Criminal
Procedure Code of Ukraine of December 28,
1960 Ne 1001-05, which, with amendments,
continued to operate for the first twenty
years after the collapse of the Soviet Union
(Verkhovna Rada of the Ukrainian SSR, 1961).

5. The modern stage of the development
of a procedural form of the completion of a pre-
trial investigation (since 1991 — to this day)

The section reveals the key features
and achievements of the third stage in formation
of the legal form of the indictment, covering
the period from the adoption of independence by
the Ukrainian parliament on August 24, 1991 to
the present day.

The modern stage in the development
of the procedural form of the completion
ofthepre-trialinvestigation began when Ukraine
gained its independence — in 1991. At first,
this stage was characterized by the adaptation
of the former Soviet legislation to the new
socio-political realities, the approval of Ukraine
as a full-fledged member of the international
community, including the signing and ratification
of the European Convention on Human
Rights and its protocols with the subsequent

implementation of the convention into
the national legal order of Ukraine.

The key event of the current stage became
the adoption of the Criminal Procedure Code
of April 13, 2012 Ne 4651-VI, which, among
other things, replaced the legal form of the closing
indictment with the legal form of the indictment
act with the rejection of the structural division
into descriptive and operative parts, but with
a clear regulation of the list of data that is subject
to mandatory inclusion in the indictment act
(Verkhovna Rada of Ukraine, 2013).

6. Conclusions

As a result of the study, three main
historical stages of formation and development
of the procedural design of the end of pre-trial
investigation in Ukraine were identified: pre-
revolutionary, Soviet and modern. The pre-
revolutionary stage covers the time from Kievan
Rus to the last years of the Russian Empire.
The most significant changes in the procedural
design  of the completion of pre-trial
investigation in the pre-revolutionary period
were brought by the judicial reform
of 1864. This reform formally defined the duty
of the prosecutor to draw up closing indictment
in the form of an indictment act. The Soviet
stage includes the period from the beginning
of the establishment of soviet government as
a result of the civil war of 1917-1922 until
the collapse of the USSR in 1991. Initially,
the Soviet stage was characterized by
the collapse of the achievements of the judicial
reform of 1864, but after the first codification
of soviet law was marked by the creation
of a legal form of the closing indictment, which
lasted with changes for almost a century. There
are four most important legal acts of the soviet
stage: 1) Decree of the All-Russian Central
Executive Committee “About the Court”
of March 7, 1918; 2) Criminal Procedure Code
of the USSR of September 13, 1922, which
introduced a legal form of closing indictment,
consisting of descriptive and operative parts;
3) Criminal Procedure Code of the USSR
of July 20, 1927; 4) Criminal Procedure
Code of Ukraine of December 28, 1960. The
current stage of formation and development
of the legal form of the completion of a pre-trial
investigation has begun with independence
of Ukraine in 1991 and continues to this day.
At this stage, the former Soviet legislation was
adapted to the new socio-political realities,
and eventually, the new Criminal Procedure
Code of Ukraine, which replaced the closing
indictment with the indictment act, was
adopted on April 13, 2012.
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ICTOPUYHUI1 PO3BUTOK HPO]_[E.CYAJII)HO'I' ®OPMU 3AKTHYEHHA
A0CYAOBOTIO CIAIACTBA B YRPAIHI

Anoranis. Memoto cmammi € BU3HAYEHHS iCTOPUYHUX €TAIiB MPOIECYATbHOI GOPMU 3aKiHUeHHST
JIOCY/TOBOTO PO3CJIi/TyBaHHS Ha TePeHAX CyJacHOi YKpaiHH.

Memoou docnidscennsn. CtaTTioO BUKOHAHO i3 3aCTOCYBaHHSM 3arajlbHOHAYKOBUX Ta CIEIiabHUX
MeTO/[iB HAyKOBOTO ITi3HAHHS.

Pezynvmamu. 1lpoesieHo icTOPUKO-TIPABOBUII aHAJI3 TIPOIeCyanbHOTO OGhOPMJIEHHS 3aKiHUeHHS
JIOCY/IOBOTO CJI/ICTBA HA TepUTOPii cyyacHoi Ykpainu. IlpezncraBieno nuisx hopmMyBaHHS Ta iCTOPUYHUI
PO3BHTOK MPaBoBOi (hOpMU 0OBUHYBAIBHOTO AKTa.

Bucnosxu. Yracminok TpoBeeHOTO IOCTIIKeHHsSI BU3HAYEHO TPH OCHOBHI iCTOPWYHI eTamu cTa-
HOBJICHHSI i PO3BUTKY MPOIECYaTbHOTO O(OPMIIEHHS 3aKiHYEHHS [OCYIOBOTO CJI/CTBA B YKpaiHi:
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JIOPEBOJIOIIITHUT, pasTHCbKUI Ta cyvacHuil. JlopeBooniiinuit etan oxomuioe dac Big KuiBebkoi Pyci
JI0 OCTaHHIX POKiB icHyBaHHst Pociiicbkoi immepii. HailGibin 3Hauymii sMisn y npomuecyanbte ohopm-
JICHHS 3aKiHYEHHS JIOCY/I0BOTO CJIJICTBA B JIOPEBOJIIOLIMHUI Tiepios HpuBHecaa cynoBa pedopma
1864 p., skor0 GyJs0 odiliiiHo BU3HAYEHO OOOB'SI30K MPOKYpOpa CKJIACTH OOBMHYBAJbHUII BHCHOBOK
y dopmi 06BHHYBaJIBHOTO aKTa. PajsHCHKHUIl €Tar BKJIIOYA€E Tepioj] i3 MOYAaTKy BCTAHOBJIEHHS PA/ISH-
CBKOI BJIaJI SIK Pe3yJibrary rpoMasiHebkoi Bitfinu 19171922 pp. no posnagy CPCP y 1991 p. Cnouarky
PaZTHCHKUH eTam MPOXO/IMB Ha TJIi 3TOPTaHHs 0CITHEHb cy10Boi pechopmu 1864 p., opHaK micsst meproi
Koauikalii pajsHCbKOTO 3aKOHOJABCTBA O3HAMEHYBABCSI CTBOPEHHSAM IIPaBOBOi (hOPME OOBUHYBAJIb-
HOT'O BUCHOBKY, 1[0 IPOICHYBaJIa 3 BIANOBIIHMMYU 3MiHaMu Maitxe crouitrs. HazsaHo yotupu Haiibisibi
BaKJIMBI HOPMATHBHO-TIPABOBI akTH pajsiHcbkoro eraty: 1) [lekper Beepocilichkoro 1ieHTpaibHOTO BUKO-
Hauoro Komitery «IIpo cym» Bin 7 Gepesusi 1918 p.; 2) Kpuminanpro-npouecyanbuuii kogexe YCPP
Bin 13 Bepechst 1922 p., sikuil 3anpoBaguB MPaBoBY (GOpMY 0OBUHYBAIBHOTO BUCHOBKY, 0 CKJIa/ajia-
cs1 3 OIMCOBOI Ta Pe30JIOTUBHOI YacTuH; 3) KpuminambHo-mponecyanbunii kogeke YCPP Bin 20 sumns
1927 p.; 4) Kpuminanbno-nponecyansuuii kogeke Ykpainu Big 28 rpyans 1960 p. Cywacuuil eran
CTAHOBJICHHS i1 PO3BUTKY NPABOBOI (hOPMHU 3aKiHUEHHS I0CY/IOBOTO CJI/ICTBA PO3IIOYABCS 3 MOMEHTY 3/10-
6yTTst Yrpainoio HezamexHocTi B 1991 p. Ta Tpusae nonuni. Ha ribomy etari BinGyJacst agamtarist KOJIHII-
HBOTO Pa/ITHCHKOTO 3aKOHOJABCTBA 10 HOBHX CYCIIJBHO-TIOJITUYHUX Peatiil, a Takoxk OyB MpUitHSTHIL
Kpuminanbhuii nporecyanbiuit kogeke Yipainu Bix 13 kBitHs 2012 p., sskuii 3MiHUB 1IPaBoBy Gopmy
0OBUHYBAJIbHOTO BHCHOBKY Ha IIPaBOBY (hOPMY OOBUHYBAJIBLHOTO aKTa.

KmouoBi cnoBa: KpuMiHaJbHe TPOBAKEHHS, KPUMIHATBHO-IIPOIECYATbHI TIPABOBITHOCHHH,

JIOCY/I0BE  CJIICTBO, KpUMiHajbHe OOBMHYBAYeHHs, MAOMOBIAHMI CIMCOK, OOBMHYBAJbHHUN aKT,
0OBMHYBaJIbHUIT BUCHOBOK.
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POLICE AVIATION IN UKRAINE

Abstract. The purpose of the research is to describe the stages of creation and development of police
aviation in Ukraine, cover basic concepts and terms, determine the directions of its further advancement.

Research methods. The paper is executed by applying general research and special methods
of scientific cognition.

Results. The basic approaches to understanding “police aviation” in Ukraine, its origin
and development are analyzed, and its role for effective detection and investigation of crimes is proved.
The research establishes that during the restructuring of the economy of the newly created Ukrainian
state, after the collapse of the Soviet Union, the aviation industry in law enforcement declined. Only
in 2017, the first steps towards the reconstruction of the former police aviation, or rather, the creation
of new police aviation in Ukraine, have begun. With the support of the Ministry of Internal Affairs, in
2020, the National Police established the Department of Air and Water Police equipped with specialized
helicopters of domestic and European standard and unmanned aerial vehicles designed to perform a wide
range of tasks in law enforcement, medical and other public activities. Since 2019, the National Police
has trained external operators of unmanned aerial vehicles and improved the skills of police officers who
use Class I unmanned aerial vehicles to perform police tasks. In November 2020, Ukrainian State Air
Traffic Services Enterprise handed over to the National Police of Ukraine the Kanev (Pekari) Helicopter
Platform heliport located in Cherkasy Oblast and suitable for all types of helicopters weighing up to
13 tons, which meet the technical characteristics of Class 1 or Class 2 and are certified by Category A or
Small Rotorcraft, by visual and instrument flight rules. At the initiative of the Ministry of Internal Affairs
and the Ministry of Health, a Single Aeromedical Space has been created in 2021.

Conclusions. However, despite significant gains, police aviation is still in its infancy and needs to be
essentially developed and implemented in the National Police of Ukraine.

Key words: unmanned aircraft, police helicopter, external operator of unmanned aerial vehicle, Unified
System of Aviation Security and Civil Protection of the Ministry of Internal Affairs, police aviation.

1. Introduction

The earliest recorded use of an unmanned
aerial vehicle (hereinafter — UAV) occurred
in July 1849. Oddly enough, it happened in
the military realm when Austrian troops floated
unmanned balloons in Venice, which was under
siege, for its bombing (State Aviation Museum
of the National Aviation University). In due
course, with the rapid development of science
in electricity and radio, other industries,
drone-type devices became more widespread
and were used as a means of performing tasks
that are unattainable or dangerous to humans.
An unmanned device could be any vehicle
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(including maritime, aerial, railway, etc.).
Before using remote-controlled naval anti-
surface ship torpedoes, they were also guided by
divers or suicide pilots. With the development
of new information technologies, the automation
of almost all spheres of our life, robotics,
unmanned vehicles (devices) have evolved
into a device sized from a space station to
a matchbox. Today, our children play with
one that originated as a means of destroying
the enemy’s manpower and infrastructure.
Many of us even do not realize how deeply UAVs
have penetrated our lives. Anyone can buy
a UAV in a modern gadget store or even a toy

© A. Sakovsky, A. Patyk, 2021
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store and use it for one’s own, and unfortunately
not always legitimate, purposes. We cannot
ignore the fact that, as well as several centuries
ago, unmanned devices are used as a weapon
both by state armed forces and armed criminal
groups, petty offenders, etc. Unfortunately,
there are currently no thorough scientific
studies in the area concerned that could be
implemented in combating crime. This issue has
been considered by Ye.l. Bakutin, V.V. Bilous,
Yu.V. Hnusov, V.A. Korshenko, S.M. Lozova,
V.K. Myronenko, M.V. Mordvyntsev, S.I. Perlin,
V.A. Svitlychnyi V.V. Chumak and other.

Therefore, a scientific assessment of the
status, capabilities, and development prospects
oftheinvolvement of UAVsin the National Police
of Ukraine becomes relevant and essential for
further practical use. According to the authors,
as never before, it is high time to “arm” state law
enforcement agencies with UAVs to allow them
to perform their tasks and functions vested by
the state. This concerns both ensuring public
security and peace across Ukraine as well as
guarantees of the constitutional rights of its
citizens.

2. Police aviation: basic approaches to
understanding

Unfortunately, during the 30-year history
of independent Ukraine, the use of aircraft in
the official activity, later the National Police,
has not become widespread. Helicopters
of other bodies of the Ministry of Internal
Affairs (hereinafter — MIA) or the Armed
Forces of Ukraine, usually the Mi-8 variants,
have been often used in critical and resonant
situations. By comparison, in European
countries and the United States, the police have
long had their own air units to support ground
operations, maintain fire accompaniment, rapid
transfer of forces and supplies, transportation
of victims and wounded, keep surveillance
and reconnaissance, etc.

During the Soviet era, law enforcement
agencies had some aviation assets, such as
Mi-2, for the needs of the State Automobile
Inspectorate, etc. However, after the breakup
of the Soviet Union, the young state Ukraine
had more important tasks of reforming
and establishing a democratic system. Therefore,
police aviation has long been ignored, including
due to a lack of funds — especially in those days
when 10 liters of gasoline per day were allocated
for task vehicle of the district police station.
What kind of aviation could be discussed under
such conditions?

It was not until 2017 that the Order of the
National Police of Ukraine dated July 21,
2017 Ne 744 “On Institutional and Staffing
Changes in the National Police” established
the Department of Air and Water Police in

the structure of the Central Police Office.
The main tasks of the Department embrace
organization, coordination, methodological
support and control of official activities of police
units on the water and provision of the units
of the National Police of Ukraine with air
support.

In 2018, the Ukrainian Interior Minister,
Arsen Avakov, and the Minister for Europe
and Foreign Affairs of France, Jean-Yves
Le Drian, signed a government-to-government
memorandum of intent on bilateral cooperation.
Within the framework of the memorandum,
the MIA of Ukraine procured French
H125, H145 and H225 helicopters to equip
the State Emergency Service, the National
Guard, the National Police and the State
Border Guard Service of Ukraine. The main
tasks of the helicopter units comprise rescue
operations, support of public security, criminal
investigations, anti-terrorist and special
missions, protection of state borders, and road
safety (Today’s newspaper, 2018).

It is interesting to note that the word
“helicopter” is often considered synonymous
with the word “vertolit”. According to
explanatory  dictionaries, a vertolit is:
1) a helicopter, a rotor-winged aircraft;
an aircraft heavier-than-air, which can rise into
the air without running and land vertically,
as well as stay in one position in the air
(Yaremenko, Slipushko, 2001, p. 182); 2) from
the Greek. Helix — spiral, whirl; pteron — wing —
helicopter (Petrov, 1989, p. 117).

The media language has almost quit
using the word vertolit by replacing it with
a helicopter (English: helicopter; the opposite
substitution in the course of consistent
purism in modern Croatian: vrtolet instead
of a helicopter) and a hvyntokryl (rotor-
winged aircraft) (although the word is
considered a Ukrainian unit, it was borrowed
from the Russian language during the Soviet
era (“vintokryl”) but with another meaning—
an aircraft with the characteristics of both
a helicopter and an airplane) (Taranenko,
2008, p. 162).

As practice shows, linguistics is not an exact
science. Authors of explanatory dictionaries are
sometimes conditionally divided into groups
and assert their point of view by relying on their
knowledge. There are cases when a borrowed
word is so popular among the population
that, over time, it becomes conventional
and correct in a particular area. However,
the views of linguists concur in the issue under
consideration. They suggest differentiating
terms helicopter (implicit differential feature —
“lack of wings”) and hoyntokryl (rotor-winged
aircraft) (differential feature — “wing”).
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The term of hvyntokryl is synonymous with
acombined helicopter (synonymization based on
the common features of “wing” and “propeller”).
The terms of helicopter and vertolit are
considered absolute synonyms (synonymization
based on the feature “propeller”) (Khalinovska,
2013, p. 63). Thus, you can use both “helicopter”
and “vertolit” — they mean the same thing.

3. Admission to operation (adoption) in
the bodies and units of the National Police
of Ukraine of unmanned aerial vehicles

After the beginning of the armed conflict in
eastern Ukraine, the Armed Forces of Ukraine
and the Ministry of Internal Affairs of Ukraine
have widely used combat aircraft, in addition
to ground combat equipment. Air umbrella
and support in some combat situations are
much needed and indispensable. However,
any war implies human and equipment losses,
and unfortunately, such losses occurred.
Combat aircraft and helicopters became
the prey of enemy air combat means, and thus
the airspace of some areas of hostilities was
closed to further use of air force.

As the state could not afford further
losses of pilots and fairly expensive aircraft,
the number of flights was reduced. At the same
time, land forces could not be deprived of aerial
reconnaissance. Civilian volunteers, who had
had the experience of controlling UAVs in
peacetime, came to the rescue. Using serial
quadcopters and DIY-model aircraft, they
began to modify and equip them following
the needs of combat conditions. Most often,
vehicles were equipped with surveillance
cameras with additional functions of infrared
and night vision to locate enemy forces. UAVs
could hover in the air for hours, move at low
altitudes, be inconspicuous due to their small
size and a tricky target for small arms.

Under paragraph 23 of Article 1 of the Air
Code of Ukraine, an unmanned aerial vehicle
is an aircraft designed to accomplish flight
without a pilot on board, which is controlled
and manipulated via a special control station
unit located out of the aircraft (Verkhovna
Rada of Ukraine, 2011, p. 536).

The best practices of using UAVs in the area
of the Joint Forces Operation have drawn
the attention of executives of the Armed Forces
of Ukraine and the Ministry of Internal Affairs.
Nowadays, the issue of providing military
and law enforcement units with UAVs is
addressed within public procurement.

The advantages of UAVs over manned
aircraft are apparent: they can be small in size,
up to several centimeters — they are difficult
to shoot down; they can fly at maximally
low altitudes; visually inconspicuous; have
a low noise level of engines and propellers;
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can monitor a target from a distance of one
kilometer; mobile (launch is carried out from
any point with an area of 10 centimeters); can
perform tasks in both controlled and offline
modes; can be equipped with both internal
and electric combustion engines; economical in
construction, cost price, and operation (due to
the small size and lack of space and equipment
for the pilot); zero human losses come
before everything; depending on the model,
they are easy manageable (controlled from
a smartphone); can carry a combat payload
similar to aircraft, have jet propulsion, and be
controlled remotely thousands of miles away,
etc.

However, this does not mean that
the era of manned aircraft has come to an end.
On the contrary, it appeared a gap in the activity
of the armed forces and law enforcement
agencies, and UAVs filled the niche promptly.
As before, there is still a need to transport
people, bulky cargo, conduct high-rise assembly
and disassembly under emergency recovery,
rescue operations in mountainous and under
extreme weather and temperature conditions.
In other words, the need for the pilot’s presence
remains in all cases, which require “surgical”
accuracy and mastery, immediate response,
fast decision-making, full situation awareness,
contact with crew members and passengers,
the ability to handle an on-site emergency, etc.
The impact of the human factor on the situation,
especially the failure of machinery and its
equipment, should never be excluded.

Technologies are making progress. With
the advent of drones, the means to combat
them originated, in particular, means for
suppressing and intercepting the control
signal of the device. However, it is worth
mentioning that similar systems began to be
used on manned combat aircraft as a means
of radar combat (attack and defense) with other
aircraft. They are used to deactivate control,
navigation, and other tracking systems that
make the plane or helicopter sitting a target —
it is a guaranteed loss for a drone. In a manned
aircraft, the pilot can, at least, maintain explicit
control of the situation and aircraft operation.

In other words, the authors emphasize
that manned and unmanned aerial vehicles are
different classes of aviation equipment, which are
designed to address a narrow and, in particular
cases, related range of missions of the armed
forces and law enforcement agencies, and cannot
substitute for each other in full.

The Order of the National Police of Ukraine
dated February 27, 2019 Ne 196 “On Release
to Service (Service Introduction) in Bodies
and Units of the National Police of Ukraine
of Unmanned Aerial Vehicles” authorized
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the Department of Air and Water Police
to be a body governing unmanned aviation
of the National Police of Ukraine.

In 2020, in order to ensure the operation
of the Unified System of Aviation Security
and Civil Protection of MIA of Ukraine,
the State Institution “Lviv Specialized Center
for Training of Police Officers” was renamed in
the State Institution “National Police Center
of Air Support of Ukraine” by the Order
of Head of the National Police of Ukraine,
Police General of the third rank Thor Klymenko
dated June 17, 2020 Ne 470.

In the same year, the Order of the
National Police of Ukraine dated 19.06.2020
Ne 482 “On Amendments to the Structure
oftheNational Police” established and integrated
the “Department of Air and Aviation Police”
into the Structure of the National Police
approved on November 6, 2015.

According to the Order of the
Ministry of Defense of Ukraine Ne 2-2015, the
Order of the Ministry of Defense of Ukraine
Ne 367-2015, after theoretical retraining,
internship and control test, the Order
of the Department of Water and Air Police dated
August 16, 2019 Ne 17 admitted employees
of the Department of Aviation of Unmanned
Aerial Vehicle of the National Police Ukraine to
the management of flights of I-class UAVs from
the work area of flight manager.

Having acquired all the necessary
documents, the Department for the first time in
the National Police of Ukraine began a training
course for external operators of UAVs, as well
as advanced training of police officers who use
Class I unmanned aerial systems to perform
police tasks, based on developed and approved
training programs for level 1 qualification.
Police officers’ training was held in the State
Institution “Lviv Specialized Police Training
Center”. Police officers, who completed
the program, received certificates and flight
books (National Police of Ukraine, 2019).

A UAV external pilot is an individual
who is authorized by an operator to perform
the necessary duties of operating a UAV flight
and who manipulates the relevant flight controls
in the air (Ministry of Defense of Ukraine,
2015).

On July 13, 2020, the State Institution
“National Police Center of Air Support
of Ukraine” was established in Lviv Specialized
Police Training Center.

In November 2020, Ukrainian State Air
Traffic Services Enterprise (hereinafter -
UKSATSE), which is a base of the national Air
Navigation System and the Joint Civil-Military
Air Traffic Management System of Ukraine
and affiliates with the Ministry of Infrastructure

of Ukraine, gratuitously handed over to
the National Police of Ukraine the Kanev
(Pekari) Helicopter Platform heliport located
in Cherkasy Oblast. It is suitable for all types
of helicopters weighing up to 13 tons, which
meet the technical characteristics of Class 1 or
Class 2 and are certified by Category A or Small
Rotorcraft, by visual and instrument flight rules
(UKSATSE, 2020).

As part of the development of the Unified
System of Aviation Security and Civil Protection
of MIA in 2020, in addition to granted Airbus
helicopters H145, our technical experts were
re-trained in Airbus Helicopters Deutschland
and obtained certificates of instructors, pilots
and 4 engineers of the National Police (Cherkasy
Regional State Administration, 2021).

Moreover, at the initiative of the Ministry
of Internal Affairs and the Ministry of Health,
a Single Aeromedical Space was created in 2021.
It provides for the integration of the aeromedical
evacuation system and air transportation
of anatomical materials of recipients. On April 1,
in Lviv region (there are 7 region: Lviy,
Zakarpattia, Ivano-Frankivsk, Volyn, Rivne,
Ternopil and Chernivtsi), the MIA aviation took
up the permanent duty. On May 1, the same duty
was introduced in Kyiv region (Kyiv, Vinnytsia,
Zhytomyr, Kirovohrad, Poltava, Sumy, Chernihiv
oblasts and the city of Kyiv). Now, Cherkasy
and the east of the country are joining a Single
Aeromedical Space. There are plans to establish
such points across the country by the fall. In
addition to the flight crew, medics will constantly
be on duty at the bases. Young pilots, who have
already passed or are undergoing training, will
navigate helicopters and aircraft of the Aviation
Security System of the Ministry of Internal Affairs.

4. Conclusions

Thus, the authors draw attention to the fact
that police aviation has already originated in
Ukraine and begun to take “its first steps”
in fulfilling the tasks of the National Police,
the Ministry of Internal Affairs, and other
government agencies, including, the Ministry
of Health. The police aircraft fleet is not yet
fully equipped, and not all departments in
regional centers have air support. However, this
is just the beginning of the history of Ukrainian
police aviation. We hope, in the next few years,
all district police departments of Ukraine
will be equipped with UAVs and relevant
units, and every main department, depending
on the population, will have a minimum
of one helicopter for air support. In addition
to significant improvement of police efficiency,
this is required by today’s realities and the rapid
development of world technology. Therefore,
the National Police should not lag, as it is
the principal law enforcement body of Ukraine.
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MOJIIIENICHKA ABIAIIIS B VKPATHI

AHoranis. Memoto cmammi € BHUCBITJICHHS €TalliB CTBOPEHHS Ta PO3BUTKY HOJIlelicbKoi aBiamii

Gy1oBH.
Memoou docnioxncennsa. Po6oTy BUKOHAHO Ha TIiACTaBi 3aralbHOHAYKOBUX Ta CHEI[iaIbHUX METO/IIB
HayKOBOTI'O ITi3HAHHSI.
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Pe3zynvmamu. IlpoananizoBaHo OCHOBHI MiZIXOIM /10 PO3YMIHHS <IOJIIEChKOI aBiaiii> B Ykpai-
BcranoBiieHo, 110 B yacy 1epeGy0BU eKOHOMIKM HOBOCTBOPEHOI YKPATHCHKOI iepKaBu (IiCJIs PO3HaLy
Pagaucekoro Coio3y) aBiartiitna ray3b y MpaBOOXOPOHHII isSTBHOCTI TIepekBasa 3aHenal. 3'scoBaHo,
wo e y 2017 p. moyasiu poOUTH mepii KPOKU B HAIPsIMi CTBOPEHHsI MoJiielichKol asianii B Ykpai-
Hi. 3a migTpumkn MiHictepcTBa BHYTpilHIX cripaB Ykpainu y 2020 p. 8 Hanionasnbhiit mosinii Ykpai-
HU CTBOPEHO YMPaBJIiHH aBiallii Ta MOiIii Ha BOJi, YKOMIJIEKTOBAHE CITeIiali30BaHMHU BEPTOIBOTAMM
BITYM3HSIHOTO Ta €BPOTEHCHKOTO 3pa3Ka, a TAKOK OE3MIOTHUMH JTATBHIMI KOMILIEKCAMH, TPU3HAYe-
HUMU JIJIs1 BAKOHAHHSI IIMPOKO CIIEKTPY 3aBJlaHb y IIPAaBOOXOPOHHIil, MenuHiii Ta iHmux chepax 3abe3-
neyeHHs sepkaBHoi gisibHOCTi. 3 2019 p. Hamionaspa nosinist Ykpainu roTye 30BHIIIHIX OMepaTopiB
Ge3NIOTHUX JITaJIbHUX allapaTiB, a TAKOXK MiABUILYE KBami(iKalliio criBpoOi THUKIB iAPO3ALIIB MO,
SIKI BUKOPMCTOBYIOTh Ge3MLIOTHI aBiaiiiiii koMiiekcy | Kiacy /jist BAKOHAHHSI HOJIIEChbKIX 3aB/atb.
Y mucronami 2019 p. «Ykpaepopyx» nepeznas HarmionanpHiit nosminii Yxpainu Beproapom «lenikonrepaa
miomaznka Kaunes (Ilekapi)», posramosanuii y YepkachKiil 061acTi Ta IpUAATHUIL 10 BUKOHAHHS [OJIBO-
TiB yCiX THIIB reJiikonTepis Macoro 10 13 T, 110 BiAnosizaoTs TexHiuHuM xapakrepuctukam «Kiac 1> abo
«Kumac 2» ta ceprudikosani 3a Category A a6o B Small Rotorcraft, 3a mpaBuiaMn BisyaqbHUX TIOJBOTIB
1 TpaBUJIaMH TIOJIOTIB 3a TpUIaiamMu. 3a iHiniatneu MiHicTepcTBa BHYTPINIHIX cripaB Ykpaiau ta Minic-
TEPCTBA OXOPOHU 3710poB’sl Ykpaiuu y 2021 p. cTBopeHo €xuHMil aepoMeIMYHUI TPOCTIP.

Bucnoexu. TIpote, He3Baxkaoun Ha 3HauHi 3100yTKH, TOJIIelicbKa aBiallisl MOKK 10 mepebyBae Ha
[IOYATKOBOMY €Talli CBOr0 PO3BUTKY Ta 1OTpeOy€e CyTTEBOi po30yA0BU 1 BIPOBAIKEHHS B JisJIbHICTH
Harrionanbaoi nostinii Yxpainn.

Kmouosi cioBa: OesIijoTHe TNOBITPSHE CYAHO, MOMILENHCHKUII BEPTOJIT, 30BHINIHIA omeparop
GE3MUIOTHOTO JITANbHOTO amapary, €anHa CcUcTeMa aBialliifiHOi Oe3leKu Ta UUBIIBHOTO 3aXUCTY
MinicrepcTBa BHYTPIIITHIX CIIPaB, Toilleiicbka aBiailid.
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