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AN INVESTMENT CONTRACT
IN THE PRIVATE LAW OF UKRAINE

Abstract. The purpose of the article is to conduct a detailed consideration of the nature
of an investment contract as a private-law construction and specify particularities of its generic definition
in the system of civil law contracts.

Research methods. When developing the paper, the authors relied on general scientific and special
methods of scientific cognition. Analysis and synthesis helped identify elements and particularities
of aninvestment contract as a private-law construction, consider it through the prism of civil-law contracts,
and provide a promising outlook of its application as a regulator of private law relations. The methods
of classification and systematization used in the research allowed generalizing doctrine and the current
legislation of Ukraine, eliciting challenges of interpreting the nature of an investment contract through
its subject.

Results. The article conducted a detailed consideration of different approaches to the nature
of an investment contract available in doctrine. Consequently, they were conditionally divided into
public-law and private-law concepts interpreting an investment contract. It was established that the latter
approach is top-priority in modern science and practice. The thesis relies on a criterion of the contract’s
subject matter — investments as capital expenditure. The latter means action. This action is legitimate,
initiative — the outcome of a free expression of the will and focused on achieving a legal result. Being
an initiative, lawful act of a person’s free expression of the will, capital expenditure is conducted on
the basis of the discretionary nature of civil-law regulation. The social and economic effect as a result
of capital expenditure allows interpreting it as widely as possible. Thus, to attribute an investment
contract to a particular type seems debatable from the perspective of the complexity of its separation from
related contractual structures.

Conclusions. An investment contract is immanently characterized by the private-law nature driven by
its legitimate essence as a free, initiative, lawful act focused on the dynamics of civil relations and governed
by the mechanisms of dispositive legal regulation. The analysis of legal regulations does not allow limiting
it to a specific range of subjects that may act as investors. An investment contract is a through concept by
nature, and the presence of its special features does not negate the affiliation of a particular contractual
structure to some type in another system of classifications established by law or doctrine.

Key words: contract, investment, private law, transaction, investment contract.

1. Introduction

Despite the intense development of modern
social relations in all their manifestations driven
by global integration processes, the convergence
of legal systems, digitalization, the basic
structures underlying the legal regulation
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of these relations remain the same. In particular,
this is about contract design. The above-
mentioned confirms universality, the flexibility
of such design, which, based on the principles
of dispositive contractual regulation of relations,
tends to get through all those socio-economic
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and legal transformations taking place in society.
The most effective applicability of the contract
as a form of regulation of social relations
is manifested in doctrinal developments
of the contract as a source of civil contract law.
Nowadays, the interpretation of the contract as
an act of individual lawmaking is ubiquitous in
domestic science and practice.

The use of contractual construction to
regulate different spheres of public relations
determines the generation of a large variety
of contracts, which are marked by their
inherent legal characteristics and specifics
of the subject, object, and content. At the same
time, the development of social, economic,
and legal conditions in society also determines
the availability of such contractual structures,
which are difficult to distinguish from each
other.

These two trends in designing different
types of contracts in society ascertain
the static demand in the doctrine and practice
of developments on the nature of such
contracts, the problem of their correlation
or differentiation. Studies of the nature
of an investment contract are among the above
scientific and applied problems. The contractual
construction is characterized by the drives for
growing relevance in the modern context, as
the intensification of investment attractiveness
of states is becoming almost the top-priority
area of their strategy and tactics.

The issues of contract law and some
of its aspects have been studied by a cohort
of prominent modern scientists: T.V. Blashchuk,
A.H. Biriukova, T.V. Bodnar, M.I. Brahinskyi,
O.A. Belianevych, S.M. Berveno, V.A. Vasylieva,
A.B. Hryniak, S.D. Hrynko, N.Yu. Holubieva,
O.V. Dzera, ILR. Kalaur, V.M. Kossak,
V.V. Luts, V.V. Rieznikova, N.V. Fedorchenko,
O.S. Yavorska, O.Yu. Cherniak (Dyminska),
Zh.L. Chorna, and others. Specialized scientific
investigations of subject investment contracts
have been carried out by the following
scientists: O.M. Antypova, V.V. Kafarskyi,
O.R. Kibenko, V.M. Kossak, O.E. Simson,
O.M. Chaban, and others. However, different
approaches to the interpretation of the nature
of an investment contract and its attributes keep
actualizing scientific inquiry in the relevant
legal dimension. Given the above, the purpose
of the scientific article is to conduct a detailed
examination of the nature of an investment
contract as a private-law  construction
and specify particularities of its generic
definition in the system of civil law contracts.

2. Private law nature of the structure
of an investment contract

Moderndoctrineisfullofdifferentapproaches
to the nature of the contractual structure
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under study, the maximum generalization
of which allows the authors to conditionally
divide them into supporters of public-law
and private-law essence of an investment
contract. It is worth noting that interpreting
it as private-law, in particular, civil contract,
is more common. For example, V.V. Kafarskyi
regards an investment contract as a transaction
between two or more persons, under which
the parties establish rights and obligations for
a defined period within the relations between
the parties regarding investment of all types
of property and intellectual assets in objects
of business and other activities to generate
profit or a social effect (Kafarskyi, 2006, p. 106).
O.M. Chaban in his research also concludes that
an investment contract is an independent type
of civil contract, which focuses on investing
in investment object, emphasizing that it is
required to exclude the possibility of applying
civil acts concerning other civil contracts to
the relations it regulates (Chaban, 2013, p. 3).
Leading scientists of commercial law also define
an investment contract through the concept
of a civil contract and transaction. Thus,
O.M. Vinnyk interprets an investment contract
as the contract of property-organizational
nature concluded by an investor or his
authorized representative with other parties,
which stipulate the implementation of practical
actions to provide specific investments for
an object defined by the contract which have
to produce a socio-economic effect expected
by the investor (Vinnyk, 2009, p. 68).
O.Ye. Simson defines the concept of an
investment contract as a joint venture
agreement, or any other civil agreement under
which one party (investor) transfers property,
property rights and/or other valuables, which
have a market value, in possession or for use
to the other party (investment recipient),
and the investment recipient, in exchange,
undertakes to pay the investor a share
of the profit (income), specified by the contract,
of business in the form of periodic payments or
one-time payment (Simson, 2000, p. 222).
Therefore, the consideration of the main
legal features of such contracts should be
carried out by relying on the criterion that
identifies the generic attribution of any
contract — the subject-matter of the contract.
Thus, according to para. 1 of Art. 638
of the Civil Code of Ukraine, the subject-matter
of the contract is an absolutely essential
condition for any type of contract (Zelisko et al.,
2019, p. 916). In terms of specifying the subject
matterof any contract, it should be emphasized in
view of the availability of different concepts. As
already mentioned, the essence of an investment
contract is capital expenditure, which by its
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legal nature, is the action of legal entities. The
very actions of legal entities in most cases
are the basis for the origin of relevant legal
relations. The acts of external conduct of people
are a subject of legal regulation (Vasilieva,
2006, p. 161). Therefore, since there is no
legally defined subject matter of an investment
contract, it would be appropriate to proceed
from the fundamental concept in the area under
study — “investment”. Its nature determines
the legal characteristics of an investment
contract.

3. Capital expenditure as the subject
matter of an investment contract

According to art. 1 of the Law of Ukraine
“On Investment Activity”, investments are
all types of property and intellectual values
invested in objects of entrepreneurial and other
activities, which generate profit (income) and/
or social and environmental effects (Zakon
“Pro investytsiynu diialnist”, 1991). Thus, one
can invest anything (except for the restrictions
prescribed by current legislation) in anything,
as the Law does not limit investment only
to entrepreneurial activities. Both the social
and economic effect as a result of investment
expenditure allows it to be interpreted as
broadly as possible. Consequently, from
the perspective of the external form, investment
expenditure can be manifested in any civil
contract (Zelisko, 2021). This conclusion is
confirmed by para. 2 of Art. 5 of the Law, under
which investors can act as depositors, creditors,
buyers, as well as perform the functions of any
participant in investment activities.

The very essence of the definition
of investment is limited to the etymological
origin of this concept - investment
expenditure. When transferring this concept
to the legal realm, it is obvious that capital
expenditure means an action. This action is
legitimate, proactive — the outcome of a free
expression of the will, and focused on achieving
a legal result. These features correspond to
Art. 202 of the Civil Code of Ukraine, which
states that a transaction shall be an action
of a person aimed at acquiring, changing or
terminating civil rights and obligations. In
O.A. Pidopryhora’s opinion, the legitimacy
of actions aimed at achieving a particular legal
result (the emergence, change or termination
of rights and obligations) initially reveals
the nature of the transaction (Pidopryhora,
1995, p. 215). Thus, investment expenditure as
the essence of an investment contract is fully
consistent with the structure of the transaction.
Being an initiative, lawful act of a person’s free
expression of the will, capital expenditure is
conducted on the basis of the discretionary
nature of civil-law regulation, which, inter

alia, is manifested in legal equality, freedom
of expression, and property independence
of participants in legal relations.

In science, there are positions according to
which the involvement of public-law entities in
the investment contract establishes the public-
law nature of the investment contract. The
authors believe that the applicability of the above
dispositive legal regulatory mechanisms to
the investment contract is one of the arguments,
which indicate that the participation of a public
entity in the contract under study does not
affect the private-law nature of the investment
contract. If such contractual relations are
regulated by legal equality and free will of their
participants, then public-law entities realize their
so-called “private legal capacity” acting legally
equal to other participants in civil relations.
In this regard, it is worth supporting available
in the literature developments of the so-called
dual legal capacity of public-law entities
(in particular, the conceptual developments by
0.0. Pervomaiskyi) (Pervomayskyi, 2003, p. 8;
Klymenko, 2006, p. 9). The state realizes its public
legal capacity by establishing rules for regulating
relations in society. However, when entering into
property and non-property relations, the state
acts within its private legal capacity and is legally
equal to other participants in relations. Therefore,
the participation of public-law entities in
the investment contract does not transform its
private-law nature.

According to the provisions of the Civil Code
of Ukraine (p. 4 of Art. 11), an administrative
act may be the basis for the emergence of private
law relations, but it causes the dynamics of civil
relationsrather than administrative onesas public.
As O.S. Yoffe, the classic of civil law, rightly notes,
the body committing an administrative act aimed
at establishing civil law relations never becomes
a party to the legal relations. The contract
is concluded by subjects of civil law (Yoffe,
2004, p. 109). According to V.V. Vasilieva, in
contrast to an administrative act, transactions are
made to generate exclusively civil effects, while
administrative acts also generate the occurrence
of administrative effects (Vasilieva, 2016, p. 45).
Thus, the statutory and practice-based option
of the origin of civil relations pursuant to
an administrative legal act cannot be a ground for
doubts in the private law nature of the investment
contract as a transaction.

There is no doubt, the main subject-matter
of regulation of the investment contract
with its legal nature is property relations. At
the same time, its feature entails the inclusion
of a significant segment of the so-called
organizational relations in its regulatory scope.
The complex nature of investment relations,
which mediates the process of capital expenditure,
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is reflected in organizational relations. Those
that have an organizational nature seems to be
an undoubted characteristic of civil relations
today. In particular, R.A. Maydanyk elucidates
the nature of civil organizational relations as
jural relations of a legal procedure focused
on the emergence and adjustment of actions
of participants in organized legal relations following
the rights and obligations that constitute the essence
of these relations (Maydanyk, 2012, p. 106—107).
Thus, supporting the fact that organizational
relations are immanently peculiar to investment
contracts and, at the same time, one can present
another argument in favor of the private-law nature
of the investment contract.

Among the potential factors that may
provoke attempts to interpret the investment
contract as public-law, the authors stress
its distinct focus on meeting the public
interest of the state and society as a whole.
It appears that the category of interest in terms
of the differentiation of private-law or public-
law nature of the investment contract cannot
be an independent and unconditional criterion.
In the modern context, there are such areas
of public relations in which the coherence of public
and private interests is so strong that it is difficult to
separate them from each other for sure. This feature
is most prominent in the realm of the issue under
consideration. The very definition of the subject-
matter of the investment contract as capital
expenditure, the purpose of which is to make
a profit or achieve other social and economic
effects, proves the above. Thus, even if it concerns
the satisfaction of private interest of an individual
under capital expenditure, it is beyond controversy
that separate capital expenditure is an activating
factor for the state economy. In the very
context of capital expenditure, it becomes clear
the dominant role of private interest in specifying
and affecting the public interests of society as
a whole. Therefore, the design of an investment
contract, remaining private-law by its nature,
is distinguished by the maximum impact on
the satisfaction of public interests.

4. Generic characteristics of an investment
contract

Both social and economic effect as a result
of capital expenditure allows it to be interpreted
as broadly as possible. From the perspective
of the external form, capital expenditure can be
manifested in any civil contract. The conclusion
is supported by para. 2 of Art. 5 of the Law,

investors can act as depositors, creditors, buyers
and perform the functions of any participant in
investment activities.

Given the above, it seems debatable to
attribute an investment contract to the specific
type of contract given the complexity of its
separation from related contractual structures.

The mentioned feature of investment
contracts is rendered in the scientific
developments. R.B. Shyshka emphasizes that
thisisacollective concept foragroup of contracts
that mediate legal relations between participants
in the investment process using the provisions
of investment law (Shyshka, 2014, p. 117).
Indeed, one can discuss the existence of so-called
“integrated” contracts which also comprise
investment contracts in addition to foreign
economic, business, consumer or commecial
(Vasilieva, 2016, p. 130). This concept embraces
a range of long-known and relatively new, even
unnamed, contracts which lay groundwork for
investments. It likely refers to the characteristic
algorithm of such contracts following their
purpose and scope than a special subtype or
even type (Shyshka, 2014, p. 118).

Thus, based on the characteristics of the
subject-matter of investment contracts -—
capital expenditure, they can be manifested in
any civil-law contracts focused on achieving
social or economic effect by investing material
benefits in the object of any activity.

3. Conclusions

By relying on the above, the authors hold
that an investment contract asan act of investing
is immanently characterized by private-law
nature driven by its legal nature as a free,
proactive, lawful act aimed at the dynamics
of civil relations and governed by mechanisms
of dispositive legal regulation. The latter are
manifested in the established categories of legal
equality, freedom of expression and property
independence, which are unconditional for
the doctrine of civil law.

The analysis of legal regulations does
not allow limiting it to any type of activity
(entrepreneurial ~ or  non-entrepreneurial)
or a certain range of entities that can act as
an investor. An investment contract is a through
concept in its essence, and the presence
of its features does not negate the attribution
of a particular contractual structure to some
type in another system of -classifications
established by law or doctrine.
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IHBECTUIIITHUI IOTOBIP ¥ IPUBATHOMY ITPABI YKPATHU
Anorauis. Memoto cmammi € KOMIUIEKCHWIA PO3TJISi/L IPUPO/Y iHBECTUIIITHOTO JIOTOBOPY SIK TPUBAT-

HOTIPABOBOI KOHCTPYKIIil Ta OKpeCIeHHsI 0cOOIMBOCTEl 10r0 BUIOBOrO BUSHAYEHHS B CUCTEMI IIMBLIBHO-
IIPAaBOBUX JIOTOBOPIB.
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Memoou docnidacenns. Po6oTy BUKOHAHO Ha TIiCTaBi 3araJbHOHAYKOBUX i CIIEIiaJbHUX METOIB
HayKOBOIO Tli3HAHHSL. 32 JJONOMOTOI0 METOAIB aHAJI3y Ta CUHTE3Y BUSBJIEHO O3HAKH i 0COGIMBOCTI iHBEC-
TUIIHHOTO JIOTOBOPY $IK IIPUBATHOIIPABOBOI KOHCTPYKIIil, 3/[i1ICHEHO PO3IJIS HOT0 KPi3h IJIOIUHY CHUC-
TeMHU IMBIJTbHO-IIPABOBUX /IOTOBOPIB Ta OKPECJIEHO MEPCIIEKTUBHICTD HOT0 3aCTOCYBAHHS K PETyJIsITOpa
TIPUBATHUX BifiHOCWH. BukopucTtani B goci/keHHI MeToan Kiaacudikaliii i cucreMaTn3ariii 1aam 3Mory
[POBECTH y3arajbHEHHsI JOKTPUHU T4 YMHHOTO 3aKOHOIABCTBA YKDAiHU, BUSBUTU OCHOBHI IpPoGjieMu
TPaKTYBaHHS IPUPOJN IHBECTUILITHOTO 0TOBOPY Yepe3 MOHATTS HOTo npeaMeTa.

Pesynomamu. Y crarti posriistHyTo BceGIUHO TIpeCTaBieHi B IOKTPUHI Pi3HI MAX0AM 10 IPUPOAK
IHBECTHIIITHOTO JIOTOBOPY, 32 PE3YJIbTaTaMU YOr0 YMOBHO IMO/IIJIEHO iX Ha MyOJIiYHO-TIPABOBI Ta IPUBAT-
HOIIPABOBI KOHIIEIIii TPaKTyBaHHS iHBECTHUIIHOTO M0TOBOPY. KoHCTaTOBaHO, 10 caMe OCTAaHHi MmiaXi
€ IIPIOPUTETHNUM Y CyYacHiii HayIi | mpakTuil. B ocHOBY 00IpyHTYBaHHSI HaBeIEHOI T€3H MOKJIAJeHO KPH-
Tepiil mpeaMeTa JOTOBOPY — IHBECTHII K KamiTtanmoBkianeHHss. OCTaHHE 32 CBOIM 3MiCTOBUM HaBaHTa-
JKeHHSIM € fii€to. | 111 [1ist € mpaBoMipHOIO, iHIIIATMBHOIO — € Pe3yJIbTaTOM BiJIbHOTO BOJIEBUSIBJIEHHS OCO-
6u Ta cIIpsIMOBaHa Ha JOCATHEHHSI TIPABOBOTO pe3yJibraty. STk iHiliaTHBHUM, MPaBOMIPHUN aKT BiIBHOTO
BOJICBUSBJICHHsI 0COOM, KalliTaJTOBKJIAJCHHS 3AIHCHIOETHCA HA OCHOBI JMCIIO3UTUBHOCTI IIUBLIBHO-TIPa-
BOBOTO perysoBanHs. ColliabHUI Ta eKOHOMIYHUI eDeKT SIK Pe3yJIbTaT KalliTaTOBKIANEHHS A€ 3MOTY
MaKCHMAJIbHO IMUPOKO HOTO TpaKTyBaTH. TakmM 4MHOM, BifiHECEHHST iHBECTHINIHOTO JIOTOBOPY CYTO /IO
SKOTOCb BUJIY JIOTOBOPY BUJAETHCA JUCKYCIMHUM 13 1MO3ULII CKIAHOCTI H0T0 BiMEXyBaHHs Bijl CyMix-
HUX JIOTOBiPHUX KOHCTPYKIIiH.

Bucnosxu. [lns iHBeCTHIIHOTO TOTOBOPY iMaHEHTHO XapaKTepHa IPUBATHOIPABOBA TIPHPOJA,
3yMOBJIEHA HOTO TPAaBOYMHHOIO CYTHICTIO SIK BIJIBHOTO, 1HII[IaTHBHOTO, IIPABOMIPHOTI0 aKTa, CIIPSIMOBAHOTO
Ha JINHAMIKy [MBIJbHUX IIPABOBIZIHOCHH Ta PEryJbOBaHOTO 3a JIOIOMOTOI0 MEXaHi3MiB AMCIO3UTHBHO-
IO TPAaBOBOTO PeryJioBaHHs. AHaJIi3 3aKOHOMABYNX HOPM HE A€ 3MOTH OOMEKUTH HOTO [EBHUM KOJIOM
cy6’exTiB, siKi MOKYTb OyTH iHBeCTOpaMU. |HBECTUIIHHUIT IOTOBIP € HACKPI3HUM 3a CBOEIO CYTTIO IIOHSIT-
TSIM, 1 HAsIBHICTh IOTO CIEI[iaIbHUX O3HAK He HiBETIOE HAJIEKHICTh MEBHOI JIOTOBIPHOI KOHCTPYKILi 10
STKOTOCh BU/LY B iHIITI crcTeMi KTacudikarii, ycTaleHuX y 3aKOHOABCTBI UM TOKTPHHI.
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