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SANCTION AS A LEGAL CONSTRUCTION
IN CIVIL LAW

Abstract. The purpose of the article is to determine the essence of a sanction in the mechanism
of legal regulation of civil relations.

Researchmethods. The work is based on general scientific and special methods of scientific knowledge.

Results. The author has studied sanctions as a legal construction in relation to legal means, which
is a legal means and an instrument for the legal regulation of a certain action of the subject aimed at its
active use in order to achieve the appropriate goal. It has been analyzed the legal process under which
sanctions act as the main working elements of law, the mechanism of legal regulation, legal regimes
and lead to juridical consequences and concrete results. The author states that the sanction category in
jurisprudence is one of the most ambiguous: a) a sanction means a specific part of the legal norm, which
provides for regulations on consequences, which occur in the case of non-compliance with the rule set
out in the dispositive part of norms; b) a sanction means an act of a competent state body, which allows
(approves, “authorizes”) committing a particular action by a person; ¢) a sanction means those negative
property effects which occur if a person commits illegal acts; d) a sanction is considered as one of the types
of negative property effects imposed on the defaulting debtor in the case of non-performance or improper
performance of his incurred obligation.

Conclusions. Sanctions in civil law are negative consequences established by law or contract,
which are applied in the case of non-fulfillment (improper fulfillment) of a civil obligation, violation
of prohibitions, restrictions, and other circumstances outlined in the law. The state ascertains sanctions
through the use of coercion. Sanctions are elements of the mechanism of legal regulation of civil relations.
Sanctions have negative effects for a person who has not fulfilled a civil obligation established by law or
contract. Sanctions in civil law are designed to protect civil rights and interests. Sanctions are a legal
construction in civil law.

Key words: elements of mechanism of legal regulation of civil relations, protection of civil rights, legal
remedy, civil liability.

1. Introduction

The study of civil sanction is relevant to law
enforcement in terms of civil liability because
under para. 22, p. 1 of art. 92 of the Constitution
of Ukraine dated June 28, 1996 (Konstytutsiia
Ukrainy, 1996), fundamentals of civil liability
shall be determined exclusively by the laws
of Ukraine. At the same time, it is important
to single out sanctions that are not means
of civil liability and determine essential features
of sanctions in civil law; it allows distinguishing
them from other legal categories that is criti-
cal to law enforcement when settling the issue
of a concurrent application of several related
legal constructions to legal relations. Maintain-
ing an effective legal mechanism of the legal reg-
ulation of civil relations is impossible without
imposing sanctions. The current civil legislation
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of Ukraine lacks a legal definition for the con-
cept of “sanction”. The Civil Code of Ukraine
(further — the CC of Ukraine) uses the concept
of “sanction” once in p. 1 of art. 354: “Depriva-
tion of the ownership right to property (confis-
cation) may be applied to a person by the court
decision as a sanction for committing a crime in
the cases specified by the law”. Thus, the study
of the essence of sanctions in civil law through
characterizing them as a legal remedy is of sci-
entific interest.

Analysis of research and publications.
The concept of sanctions has always captured
the attention of law theorists. Profound stud-
ies of sanctions have been conducted by such
legal scholars as V. Oriekhov (Oriekhov, 2008)
et al. A domestic scientist N. Navalnieva char-
acterized sanctions as legal remedies ensuring
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the functioning of the mechanism of legal reg-
ulation of civil relations (Navalnieva, 2019a;
Navalnieva, 2019b).

Modern researchers mainly analyze civil
sanctions in the context of civil liability by
considering civil liability as a type of sanctions
in civil law or determining the essence of civil
liability and the essence of sanctions, e. g,
I. Kanzafarova (Kanzafarova, 2007, pp. 89-92),
0. Kot (Kot, 2017, pp. 236-237), 1. Romash-
chenko (Romashchenko, 2016, pp. 40-43).

Previously unsettled issue. The study
of civil sanctions in terms of civil liability is
crucial to law enforcement because under
para. 22, p. 1 of art. 92 of the Constitution
of Ukraine dated June 28, 1996 (Konstytutsiia
Ukrainy, 1996), fundamentals of civil liability
shall be determined exclusively by the laws
of Ukraine.

The purpose of the research is to deter-
mine the essence of sanctions in the mechanism
of legal regulation of civil relations.

2. Determining the legal nature of sanc-
tions

The “Modern legal encyclopedia” defines
asanction (from Latin “sanctio” — an irrevocable
decision) as follows: 1) a component of the legal
norm which, in the case of non-fulfillment,
administers measures of state influence, mainly
in the form of coercion; 2) statutory procedure
for the obligatory approval by a prosecutor (the
court) of decisions about taking coercion meas-
ures in cases set by the law (Navalnieva, 2019b,
p. 40; Zaichuk, 2010, p. 298).

Domestic  researchers N. Kuznetsova
and N. Navalnieva prove that the mechanism
of legal regulation conveys the active part
of brining law in line with social relations.
Under specific conditions (juridical facts),
the legal rule containing an abstract universally
binding rule of conduct works with physical
acts (omissions of subjects) and thus creates
a new form — legal relations within which sub-
jective rights and obligations of the subjects are
realized (Kuznetsova, 2011, p. 47; Navalnieva,
2019b, p. 41).

Ukrainian scholars S. Pohribnyi and O. Kot
have noted: “Justified the need to restore the sta-
tus of the Civil Code of Ukraine as a root act for
all social relations of private law nature. In order
to implement the idea of having the Civil Code
of Ukraine as a root act of private law, attention
is paid to the necessity to reexamine the mech-
anism of ensuring the status of the Civil Code
of Ukraine as the basic act of Ukrainian civil
laws. Moreover, the mechanism grounded in
part 2 of article 4 of the Civil Code of Ukraine
has appeared to be ineffective. At the same time,
the Civil Code of Ukraine has been amended
by any laws without regard to the specifics
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of the mechanism of civil regulation of such
relations” (Pohribnyi, Kot, 2021, p. 106).

The author establishes that under p. 1
of art. 216 of the CC of Ukraine, an invalid
transaction does not entail legal consequences,
except for those related to its invalidity. In
case of invalidity of a transaction, each party
shall be obliged to return in kind to the other
party everything it has acquired in pursuance
of the transaction, or, if such return is impos-
sible, including in cases where the acquisi-
tion consists in the use of property, work per-
formed, or services provided, to reimburse
the value of the acquired at the prices existing
at the moment of reimbursement (Tsyvilnyi
kodeks Ukrainy, 2003).

3. Application of a sanction to a subject
of civil law

It is worthwhile mentioning that sanctions
areimposed on aspecific person —asubject of civil
legal relations. The consolidation of a sanction
in a legal norm at the very stage of regulating
civil relations contributes to harmonizing civil
relations, identifying those negative conse-
quences to which a person will be subjected if
he/she violates a subjective civil obligation.
For example, p. 4 of art. 376 of the Civil Code
of Ukraine states that if the land parcel owner
(user) objects against recognition of the prop-
erty right in the real estate for a person that has
fulfilled or is fulfilling unauthorized construc-
tion of this real estate on his/her land parcel
or if this violates the rights of other persons,
the real estate shall be subject to demolition by
the person that has fulfilled (is fulfilling) unau-
thorized construction or at its own cost (Tsyvil-
nyi kodeks Ukrainy, 2003).

A domestic scientist O. Dzera notes that
p. 3 of art. 228 of the CC of Ukraine provides
for different legal consequences of an inva-
lid transaction. Its content shows that in case
of the violation of requirements for the transac-
tion’s compliance with the interests of the state
and society, it can be held invalid. Therefore,
this norm does not obligate the court to hold
that kind of a transaction invalid that gives
grounds to attribute it to the category of dis-
puted transactions. If this is not the case, gen-
eral legal consequences in the form of a bilateral
or unilateral restitution envisaged in art. 216
of the CC of Ukraine must be applied (Dzera,
2011; Navalnieva, 2019a; Tsyvilnyi kodeks
Ukrainy, 2003).

Let’s consider sanctions in the civil law
of Ukraine. The author covers civil sanctions
more thoroughly. The modern explanatory dic-
tionary contains the following interpretations
of the word “to sanction” to find something
legal, to approve something; (from Latin sanction
(sanctionis) — an inviolable law); approval; adop-
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tion by the supreme authority; influence meas-
ures, punishment in case of breach of the law;
influence measures imposed by a bank to vio-
lators of financial, cash, calculation, and credit
discipline (Dubichynskyi, 2014, p. 641). The
“Modern legal encyclopedia” defines a sanction
as 1) a component of the legal norm which, in
case of nonfulfillment, administers measures
of state influence, mainly in the form of coer-
cion; 2) statutory procedure for the obligatory
approval by a prosecutor (the court) of decisions
about taking coercion measures in cases set by
the law (Zaichuk, 2010, p. 298).

The author shares the opinions of domestic
civil law scholars that the sanction category
in jurisprudence is one of the most polysemic.
Firstly, a sanction is interpreted as a defined
part of the legal norm, which entails regula-
tions related to consequences which must occur
in case of breach of a rule set out in the norm’s
dispositive part. Secondly, a sanction is inter-
preted as an act of the competent state body
which permits (approves, “sanctions”) a person
to commit a particular action. Thirdly, a sanc-
tion is interpreted as those negative property
consequences that occur in the case of a person’s
illegal actions. Fourthly, a sanction is inter-
preted as one of the types of negative property
consequences imposed on a defaulting debtor in
case of his/her nonfulfillment or improper ful-
fillment of the obligation incurred (Navalnieva,
2019b, p. 41).

The article needs to analyze the prop-
erty nature of sanctions in civil law because
most sanctions are characterized by such
nature. Therefore, according to p. 2 of Art. 625
of the CC of Ukraine “a debtor that delayed to
fulfill the monetary obligation shall pay the debt
amount given the established rate of inflation
for the whole term of delay plus three per cent
of annual interest of the delayed sum, unless
another interest is established by the agreement
or the law” (Tsyvilnyi kodeks Ukrainy, 2003).

Sanctions may entail both negative prop-
erty consequences and negative personal
non-property or organizational consequences.
Thus, “if the personal non-property right
of a natural person is violated in a newspaper,
a book, a film, a TV or radio program, etc. which
is going to be released, the court may forbid to
release the relative information (p. 1 of art. 278
of the CC of Ukraine). According to para. 2, p. 1
of Art. 110 of the CC of Ukraine, “a legal entity
shall be liquidated by the decision of the court
on the recognition of the legal entity state reg-
istration ineffective due to violations made
in the course of its creation, which cannot be
removed, as well as in other cases provided by
the constituent documents” (Tsyvilnyi kodeks
Ukrainy, 2003).

Foreign legal scientific literature provides
five definitions of the term “sanction”. A sanc-
tion is considered as a part of the legal norm,
which has a reference to measures of state coer-
cion (influence) related to a violator. A sanc-
tion is a state measure applied to a violator
of the established norms and rules, forms,
and measures of liability specified in legal
norms, which have a punitive nature. A sanction
is a permit, approval of something by the com-
petent authority. A sanction is a coercive meas-
ure designed to ensure imposition and fulfill-
ment of responsibility for an offense. A sanction
is an encouragement (Navalnieva, 2019b, p. 42).

Some scholars regard sanctions as “a coer-
cive measure intended to achieve the objective
and exercise responsibility for an offense coin-
cides with its interpretation as a state measure
applied to the violator of established norms
and rules”. As for encouraging sanctions, it is
worth mentioning that their existence is con-
troversial in scientific law literature (Naval-
nieva, 2019b, p. 42).

In terms of characteristics of sanctions as
a legal construction in correlation with legal
remedies, it is essential to consider a sanction
as a legal construction in correlation with legal
remedies through which the legislator ensures
the effectiveness of the mechanism of legal reg-
ulation of civil relations. A Ukrainian scientist
of private law M. Sibilov defines “a legal rem-
edy as a complex legal phenomenon, which is
based on law and embodies its regulatory effect
and, at the same time, is a relevant instrument
of legal regulation and a subject’s particular
action focused on its active use to achieve a spe-
cific goal (interest)” (Sibilov, 2014, p. 404).

The author analyzes legal remedies which
are characterized by M. Sibilov, who determines
seven levels. The first level comprises legal rem-
edies which stipulate a legal status of persons
immanent in private law (a legal entity of pri-
vate law, private-law legal personality of per-
sons). The second level comprises legal remedies
which ensure the body of objects of private law.
The third level comprises legal remedies which
ensure the emergence and functioning of private
legal relations (juridical facts of private law,
transactions, subjective rights, and obligations).
The fourth level comprises legal remedies which
ensure the statics of property relations. The fifth
level comprises legal remedies which ensure
the creation of objects of human creative (intel-
lectual) activity. The sixth level comprises legal
remedies which ensure the dynamics of prop-
erty relations. The seventh level comprises legal
remedies which ensure the protection of rights
in the field of private law (Sibilov, 2014, p. 408).
The article’s author holds that the same levels
should be applied in civil law.
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Civil sanctions may be attributed to legal
remedies which ensure the protection of civil
rights and interests. Thus, p. 7 of art. 376
of the CC of Ukraine envisages that “in case
of essential deviation from the project, which
contradicts the public interests or violates
the rights of other persons, or essentially
violates construction norms and regula-
tions, the court, upon the plaint of a relevant
state body or a local government, may oblige
the person who has fulfilled or is fulfilling con-
struction to undertake necessary reconstruc-
tion. If such reconstruction is impossible or
the person who has fulfilled or is fulfilling this
construction refuses to conduct reconstruc-
tion, this real estate, upon the court decision,
shall be subject to demolition at the expense
of the person who has fulfilled or is fulfilling
construction. The person who has fulfilled or
is fulfilling unauthorized construction shall
be liable to reimburse expenses related to
bringing the land parcel to the previous con-
dition. Summing up the above, it is essential
to mark that the application of such sanctions
as the demolition of an object of unauthorized
construction and reimbursement of expenses
related to bringing the land parcel to the pre-
vious condition focuses, first of all, on the pro-
tection of public interests and private interests
of owners of land parcels” (Tsyvilnyi kodeks
Ukrainy, 2003).

Thus, following parts 2-4 of art. 352
of the CC of Ukraine “if the owner of the his-
torical and cultural monument does not take
measures for its preservation, particularly due
to impossibility to create the necessary condi-
tions for this, the court may decide on its buy-
out on a claim of the state body for protection
of the historical and cultural monuments. In
case of the urgent need to create conditions for
the monument of history and culture preserva-
tion, an action for its buyout may be filed with-
out the warning. The bought-out monument
of history and culture shall become the prop-
erty of the state. In this case, it is occurred pro-
tected civil legal relations aimed at securing
a monument of history and culture through
civil remedies, in particular, by applying such
a civil sanction as the buyout of the monu-
ment of history and culture” (Tsyvilnyi kodeks
Ukrainy, 2003).

As a domestic scholar N. Navalnieva has
proved, “a polysemic concept of a sanction
belongs to any negative consequences prescribed
by the legal norm, e. g., prevention measures,
precautions, protection measures or responsi-
bilities” (Navalnieva, 2019b, p. 43). A domestic
scientist I. Romashchenko rightly notes that

“despite a broad interpretation of negative con-
sequences, not all protection methods result in
negative consequences, and not all protection
methods result in an unfavorable outcome for
offenders”. For example, due to the recognition
of the right, an offender may not be subjected
to negative consequences. In case of contesting
the person’s ownership, his right is protected
by its recognition; however, it does not affect
the person who does not recognize the right.
In this context, one can assert that not all ways
of the protection of civil rights are sanctions
(Romashchenko, 2016, p. 42—43). In fact, not all
ways of the protection of civil rights and inter-
ests are civil sanctions.

N. Navalnieva has analyzed the features
of legal remedies, which can assist in identifying
the features of civil sanctions as legal remedies
in the mechanism of legal regulation of civil
relations. In N. Navalnieva’s opinion, legal rem-
edies have the following features:

1) they express all general resumptive legal
ways of securing the interests of a legal sub-
ject, accomplishing desired objectives (the way
a social value of the constructs and law in gen-
eral is manifested);

2) they reflect informative-energy qualities
and resources of law that gives them special
legal effect focused on eliminating obstacles to
meeting interests of the participants in legal
relations;

3) they act as the basic working parts (ele-
ments) of the effect of law, the mechanism
of legal regulation, legal regimes (i. e., a func-
tional part of law);

4) they lead to legal effects, specific results
which have a particular degree of the effective-
ness of legal regulation;

5) they are guaranteed by the state (Naval-
nieva, 2019b, p. 44).

4. Conclusions

Sanctions in civil law are negative conse-
quences established by law or contract, which
are applied in the case of non-fulfillment
(improper fulfillment) of a civil obligation, vio-
lation of prohibitions, restrictions, and other
circumstances outlined in the law. The state
ascertains sanctions through the use of coer-
cion. Sanctions are elements of the mechanism
of legal regulation of civil relations. Sanctions
have negative effects for a person who has not
fulfilled a civil obligation established by law or
contract. Civil sanctions are designed to protect
civil rights and interests. Sanctions are a legal
construction in civil law.

Prospects for further research involve stud-
ying the ways of exercising and protecting sub-
jective civil rights.
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CAHKIIA K ITPABOBA KOHCTPYKIIA B IUBIJIbHOMY ITPABI

Anorauis. Memoro cmammi € BU3HaueHHsI CyTHOCTI CaHKI[] B MeXaHi3Mi MPAaBOBOTO PETyJIIOBAHHS
IIUBIJIBHUX BITHOCHH.

Memoou docaidxncenns. Pob0Ty BUKOHAHO HA TIi/ICTaB] 3ara/lbHOHAYKOBUX Ta CIEIialbHIX METO/IIB
HayKOBOTO ITi3HAHHS.

Pe3ynvmamu. [locnikeHo caHKii SK MPaBOBY KOHCTPYKILIO Y CITiBBiHOIIEHHI 3 TIPABOBIMH 3aC0-
Gamu, 10 € IHCTPYMEHTOM TTPABOBOTO PETyJTIOBAHHS MEBHOIO €0 Cy0'€KTa, CIPSIMOBAHOIO HA aKTHBHE
A0TO BUKOPUCTAHHS 3 METOIO JI0CATHEHHA BiinoBiaHoi 1ii. [IpoananizoBano npaBoBuii mpoiiec, y SKoMy
CaHKIIii € OCHOBHUMH TIPAITIOIOYNMHU eJIeMEHTaMU /il TpaBa, MeXaHi3My IIPAaBOBOTO PETYJIOBAHHS, IPaBO-
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BUX PEKMMIB Ta TIPUBOJATD /10 IOPUANYHUX HACJI/IKIB, KOHKPETHUX pe3yJibrariB. KoHcTaToBaHo, 1110 Kate-
TOPist «CaHKIIii» y IPABO3HABCTBI € OJHIEI0 3 HAHOITBIIT ATATO3HAYHIX, i/l HEIO PO3YMIETHCS: 2) BU3HAYE-
Ha YacTKHA IIPABOBOI HOPMH, Y sAKiil ependaveHi IPUIUCH CTOCOBHO HACIIKIB, [0 MAKOTh HACTATH B pasi
He[0TPUMAHHSI [TPABIJIA, BUKJIAIEHOTO B AUCIIO3UTHBHIT YaCTHHI HOPM; 6) aKT KOMIIETEHTHOTO Ha T€ [Iep-
JKaBHOTO OPTraHy, IKUM JIO3BOJISIETHCS (CXBATIOETCSI, «CAHKIIIOHYEThCSI» ) MOXKJIMBICTh BUNHEHHS TIEBHOIO
0c006010 BiZIOMOI Jii; B) Ti HeraTMBHI MaiiHOBI HAC/IKY, SIKi HACTAIOTH Y Pasi BUMHEHHS 0COOOK0 IPOTHU-
TIPABHUX /Iilf; T') O/IUH i3 Pi3HOBUJIIB HETATUBHIX MAHOBUX HACJI/IKiB, 1[0 MOKJIAIAI0THCS HA HECTIPABHOTO
GOPIKHUKA B Pasi HEBUKOHAHHS YU HEHAJIEKHOTO BUKOHAHHS IPUMHATOrO HUM Ha cebe 30008 sI3aHHSI.

Bucnoexu. Canxiiil B IUBIJILHOMY TIPaBi — 1ie IEBHI HETATHBHI HACJIIKY, BCTAHOBJIEH] 3aKOHOM 260
JIOTOBOPOM, $IKi 3aCTOCOBYIOTHCS B Pa3i HEBUKOHAHHS (HEHAJIEKHOIO BUKOHAHHA ) IIMBIJIBHO-TIPABOBO-
10 000B’SI3KY, IOPYIIEHHS 3a00POH, 0OMEKEHb Ta B IHIIMX BUIKaX, BCTAHOBJAEeHUX 3akoHOM. CaHKIIii
3a0€31eUyI0ThCsI IE€PKABOIO MIJIIXOM 3aCTOCYBaHHs rpumycy. CaHKIlil € eleMeHTaMu MeXaHi3My T1pa-
BOBOTO peryJioBaHHs IUBIAbHUX BiftHocHH. CaHKIii IPU3BOAATD /IO HETATUBHUX HACJIJIKIB 1A 0CO-
6u, sika He BUKOHaJ/IA IIMBLIbHUN 060B'130K, BCTAHOBJIEHUH 3aKOHOM 4 10r0BOpoM. CaHKIIiT B 1[UBijIb-
HOMY TIPaBi CIPSMOBAHI HAa 3aXMUCT IUBIIbHUX 11PaB Ta iHTepeciB. CaHKIIii € IPaBOBOI0 KOHCTPYKIIEO
B I[MBiIbHOMY TIPaBi.

Kmouogi ciioBa: ejieMeHTH MeXaHi3My TPABOBOTO PETyJIIOBaHHS IIUBIIbHUX BiTHOCHH, 3aXHCT I[BiJIb-
HUX 1IPaB, IPABOBUIL 3aci0, IUBILILHO-IIPABOBA Bi/IIIOBIIAIbHICTb.
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