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LEGAL EXPERT IN COMMERCIAL PROCEEDING
IN UKRAINE

Abstract. The purpose of the article is to clarify the concept and legal nature of an expert in the field
of law in commercial litigation, his authorities; justify the difference in the role of an expert and legal
expert in commercial proceedings; identify shortcomings and possible advantages of including a legal
expert in the litigation experience.

Research methods. The work is performed on the basis of philosophical, general and special scientific
methods of cognition. Historical, logical, dialectical, comparative-legal, system-structural and some other
methods were used in the process of work.

Results. Because of the legal unification of the commercial, civil and administrative proceedings, a new
participant in the judicial proceeding has appeared for the first time — a legal expert, which is named in
the Commercial Procedure Code of Ukraine as an expert in the field of law (expert in law). The legal position
of the expert in the field of law and procedural issues of his participation, authorities, etc. are considered.
It is important to study the related issues, such as the analogy of law, the legal expert concludes about.
Attention is also paid to the comparison of Ukrainian and European norms regulating the participation in
the trial of a legal expert and attorneys general to provide qualified legal assistance to a judge.

Conclusions. Problems related to the participation of the legal expert can be divided into two
groups. The first one includes the shortcomings of the legislation in determining the requirements for
the identity of an expert in the field of law: education, professionalism, citizenship, and etc. The second
group of problems deals with the powers of a legal expert in litigation. In particular, we are talking about
the expert conclusions about the application of the analogy of law. Most objections are due to the fact that
the application of law and analogy of law has always been considered as the prerogative of the court, so
the involvement of an expert into these issues is inappropriate. Inadequate legal regulations of the institute
of legal expert cannot ensure its proper functioning.

Key words: lawsuit, legal expert, expert in law, expert in the field of law, attorney general, qualified
legal assistance to a judge.

1. Introduction ness relationships and the constant complica-
The main purpose of justice is to restore  tion of theirlegal regulation have led to conflicts
the violated right. The entire trial is designed  and difficulties for judges to apply legal rules.
to ensure that a lawful and reasoned judgment  The judge, as the main participant in the trial,
is reached. The emergence of new types of busi-  is obliged not only to make a fair and lawful
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decision in a timely manner but also to ensure
a lawful procedure for its adoption. In such
circumstances, the judge requires professional
legal assistance in the application of law when
resolving a complex dispute. This approach is
reflected in the emergence of a completely new
concept in procedural law — the legal expert
(the expert in the field of law).

In 2017, the Ukrainian procedural leg-
islation was substantially changed and uni-
fied that resulted in the adoption of the new
version of the Commercial Procedure Code
of Ukraine, the Civil Procedure Code
of Ukraine, and the Code of Administrative
Procedure of Ukraine. In accordance with
the law and judicial practice, one used to con-
sider inadmissible to adress legal questions to
court experts, in particular, about the compli-
ance of certain normative acts with the require-
ments of the law, the legal evaluation of the par-
ties’ actions, since such matters are exclusively
under court jurisdiction. The updated Com-
mercial Procedure Code of Ukraine (Art. 70)
(Hospodarskyi protsesualnyi kodeks Ukrainy,
1991), the Civil Procedure Code of Ukraine
(Art. 73) (Tsyvilnyi protsesualnyi kodeks
Ukrainy, 2004) and the Code of Administra-
tive Procedure of Ukraine (Art. 69) (Kodeks
administratyvnoho sudochynstva Ukrayiny,
2005) in the wording of the Law of Ukraine
Ne 2147-VIII of October 3, 2017 (Pro vnesen-
nia zmin do Hospodarskoho protsesualnoho
kodeksu Ukrainy, Tsyvilnoho protsesualnoho
kodeksu Ukrainy, Kodeksu administratyvnoho
sudochynstva Ukrainy ta inshykh zakonod-
avchykh aktiv, 2017) provide for the inclusion
of a law expert in litigation participants. The
content of all the mentioned articles regarding
the procedural status of a legal expert is identi-
cal in all codes. The provisions of the articles on
the content of the expert’s opinion in the field
of law and the assessment of the expert’s opin-
ion in the field of law by the court are also
identical (Art. 108, 109 of the Commercial
Procedure Code of Ukraine, Art. 114, 115
of the Civil Procedure Code of Ukraine,
and Art. 112, 113 of the Code of Administrative
Procedure of Ukraine). In addition, his position
is also governed by the provisions of the arti-
cles of the relevant codes regarding the general
rights and obligations of all parties to the trial.

Significant changes in the understanding
of the role and importance of the judge, as well
as the appearance in the trial of an expert in
the field of law, led to numerous controversies.
When discussing the emergence of a new liti-
gant, scholars and practitioners tend to be criti-
cal of its legal certainty.

The goal of this publication is to clarify
the concept and legal nature of an expert in
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the field of law in commercial litigation, analyze
his powers, compare the concept and meaning
of an expert and a legal expert in the commercial
process, identify the disadvantages and possible
advantages of including a law expert in trial par-
ticipants, and study foreign experience.

2. The status of a legal expert in commer-
cial proceeding

The analysis of the rules of the Commer-
cial Procedure Code of Ukraine indicates that
there are some shortcomings in the regulation
of the status of an expert in the field of law,
including the use of definitions. Thus, in the text
of the Commercial Procedure Code of Ukraine
and other procedural codes, the terms “law
expert” and “expert in the field of law” are
used. At first glance, such inconsistency is not
fundamental, but in the case of divergent inter-
pretations, this may raise controversy over
the identification and involvement of experts
for examination. In our view, the definitions
used are not identical.

The concept of an “law expert” is broader
than an “expert in the field of law”, since a law
expert can be a specialist both in the field of law
and other areas of dispute. Thus, an expert in
the field of law can only be a lawyer. For exam-
ple, when settling economic disputes, issues
of economics, management, finance, etc. may
arise. In such a case, it is necessary to contact
not only lawyers but also to involve specialists
in the relevant field. In our opinion, the author-
ity of the expert to draw conclusions about
the analogy of law and the content of foreign law
indicates the need to use a single term “expert in
the field of law” in the procedural codes.

Other scientists also support this approach
and point out that, in spite of giving an opin-
ion exlusively on specific issues, such a person
should be an expert in the field of law in gen-
eral, and not only on the issues about which
the conclusion is drawn. In view of the above,
the person should be referred to as an “expert
in the field of law” and not a “law expert” (Ria-
bchenko, 2017).

Another drawback of the legal regulation
of the procedural status of an expert in the field
of law is the uncertainty of his legal nature in
an economic litigation. According to Art. 70
of the Commercial Procedure Code of Ukraine,
only a natural person can be an expert in
the field of law. In Ukraine, legal expertise is
currently carried out by legal entities, research
institutes and universities, etc. We believe that
the judge should be empowered to formally
involve the above bodies and organizations act-
ing by their representatives for expert examina-
tion in the field of law.

An individual, who is an expert in the field
of law, must simultaneously meet two conditions:
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1) have a scientific degree; 2) be recognized as
aspecialist in the field of law. These requirements
are not clearly stated. The degrees of Candidate
of Science (PhD (Law)) and Doctor of Sci-
ence are awarded in Ukraine. Therefore, given
the legislature’s ambiguity and the fact that
the decision to admit an expert in law is taken
by a court, it is likely that the judge can decide
on the rank of the expert’s science degree. The
second condition is that such a person must be
a recognized legal practitioner. The ambiguity
of the criteria and the evaluative nature of such
a requirement raises even more questions. Who
should be considered as a specialist: a scientist
with experience or more publications, a prac-
ticing lawyer with a recent degree, or a lawyer
of a well-known organization?

The following issues are of interest: whether
it is necessary to take into account that a spe-
cialist practices within one field of law, but he
obtained a scientific degree in another, or many
scientific papers have been published in one
field of law, but specialist has become a famous
only for a single expression of his own opinion in
another field etc.

The procedural codes also do not specify
whether the parties’ consent is required for
a specialist to be recognized as an expert in law.
In addition, the issue of who will determine
such professionals is not regulated: the judge
personally, or the judge should refer to scien-
tific, higher education institutions, or to a spe-
cially established organization. Alternatively,
it is possible to provide for a court appeal to
the Scientific Advisory Board at the Supreme
Court. The Scientific Advisory Board is com-
posed of highly qualified legal experts to pre-
pare scientific opinions on the Supreme Court’s
activities. The Scientific Advisory Board may
draw up a recommended list or register of pro-
fessionals who may participate in the litigation
as experts in the field of law.

The issue of creating expert registers is rele-
vant to all European countries. The study “Civ-
il-law expert reports in the EU: national rules
and practices” emphasizes that public registers
must become more widespread in order to ena-
ble experts to be appointed by judges from out-
side the country where a given expert usually
works (Nuée, 2015). The legislation of Ukraine
does not set clear requirements for the citizen-
ship of legal experts. However, scholarly publi-
cations suggest that foreign law professionals be
involved in drawing conclusions about the true
content of foreign law (Butyrska, 2018).

The decision on the engagement of an expert
in the field of law to the participation in
the case, as well as the attachment of his opin-
ion to the case file, is taken by the court. How-
ever, the judge and any participant in the case

may initiate the involvement of such an expert
in the case. The participant in the case submits
such a proposal to the court or an appeal exe-
cuted as a statement (written or electronic),
which is submitted to the judge hearing the case.
In addition, according to Art. 108 of the Com-
mercial Procedure Code of Ukraine, the parties
in the case have the right to submit the opinion
of an expert in the field of law, who did not par-
ticipate in the trial.

Regardless of who initiated the involve-
ment of the expert in the field of law in the case,
the final decision on his participation is made by
the judge. Regardless of whether an expert in
law was involved in the case, the judge may not
take his opinion into account in the final deci-
sion on the case, if he has a different reasoned
opinion on the matter for which such expert
was involved. However, if the expert in law par-
ticipated in the case and the judge rejected his
opinion, it should remain in the case file.

The rights and responsibilities of an expert in
the field of law are set out in Art. 70 of the Com-
mercial Procedure Code of Ukraine, as such,
which are inherent only to him, in reality they
are characteristic of some other participants in
the lawsuit (specialist, translator). Responsi-
bilities include: appearing at a court summons,
answering court questions, providing explana-
tions. The rights of an expert in law include:
the right to know the purpose of his call to
court, to refuse to participate in a trial if he does
not have the appropriate knowledge. An expert
in law is also entitled to the payment of services
and compensation for costs associated with sub-
poena. In the absence of objections from the par-
ties to the case, an expert in law may participate
in the video conference way.

The results of the legal expert’s litigation
are drafted in a written opinion. An expert in
law is involved in the case in two instances:
1) the need to apply the analogy of law (analogy
of legal act); 2) in terms of the content of for-
eign law rules in accordance with their official
or generally accepted interpretation, practice,
doctrine in the foreign country concerned.

The analogy of legal act is understood as
the possibility of applying acts of legislation
governing similar in content relations in case
they are not regulated by the normative legal
act on a specific situation. The analogy of law
applies where it is impossible to use the analogy
of legal act to regulate such relations. In this
case, the unregulated legal relations are gov-
erned in accordance with the general principles
of law. Applying the analogy of law or the anal-
ogy of legal act is a part of the competence of any
lawyer, and even more so of a judge. That is why
we believe that empowering an expert in law to
rule on the analogy of law is false: it degrades
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the status of judges and provokes disrespect
for judicial professional competence. The judge
is the bearer of legal knowledge. The training
of judges is aimed at obtaining them the skills
to apply the law in a particular case, including
the law by analogy (Baliuk et al., 2021; Baliuk,
Namiasenko, 2019).

If a question arises as to the content
of the rules of a foreign law according to their
official or generally accepted interpretation,
practice of application, doctrine in the respec-
tive foreign country, there may indeed be a need
for the assistance of a specialist, especially in
a court of first instance.

The assessment of the expert’s opinion in
the field of law is carried out by the court under
the norms of Art. 109 of the Commercial Pro-
cedure Code of Ukraine. Pursuant to the arti-
cle cited above, the opinion of an expert in
the field of law is not evidence but has an aux-
iliary (advisory) character and is not binding
on the court.

In its decision the court may refer to
the expert’s opinion in the field of law as
the source of the information and must draw
its own conclusions on the relevant issues.
The opinion of the legal expert cannot con-
tain an assessment of the evidence, an indica-
tion of the reliability or inaccuracy of one or
the other evidence, of the advantages of one
evidence over the other, of what decision should
be taken as a result of the case. Therefore,
the legislator has made it clear that an expert
in the field of law is not involved in the process
of judicial evidence and that his opinin is not
one of the means of proof and has nothing to do
with the decision-making process.

3. Legal expertise in the Court of Justice
of the European Union

Some domestic scholars consider the activ-
ity of an expert in the field of law in Ukraine sim-
ilar to that of the Advocate General in the Court
of Justice of the European Union (Zozulia,
2017). We partially agree with this statement.
If one considers the activity of an expert in
the field of law as an activity of interpreta-
tion of law, then his function is similar to that
of the Advocate General in the Court of Jus-
tice of the European Union. However, the legal
certainty of the status of domestic experts in
the field of law differs significantly from that
of Advocates General.

The primary purpose of the Advocates Gen-
eral is to ensure that the Community law is
maintained in the interpretation and application
of European Union rules in the most complex
of cases. It is the duty of the Advocate General
to submit in open court a fully impartial, inde-
pendent and reasoned opinion on a case before
the Court of Justice of the European Union.
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Whereas judges, first and foremost, ensure that
the rules of procedure are adhered to and make
the final decision, taking into account the views
of the Advocates General.

The Advocates General and the Judges
of the Court of Justice of the European Union
are appointed by the governments of the Mem-
ber States, by common accord, in accord-
ance with Art. 139 of the Treaty establishing
the European Atomic Energy Community
(Dohovir pro zasnuvannia yevropeiskoho spiv-
tovarystva z atomnoi enerhii, 1957). They are
recruited from persons with impeccable repu-
tations and independents who possess the qual-
ities necessary for the performance of official
functions in high judicial positions in their
countries, or are legal experts of high and gen-
erally recognized competence. The term of their
activity is set by the EU legislation, and it is
stipulated that the composition of the Judges
and the Advocates General will be renewed
periodically. When the term of office expires,
such a person may be reappointed. In addition
to periodic renewal and death, their functions
may be terminated individually by resignation.
The number of Judges is almost double that
of Advocates General.

Both the Advocates General and the Judges
are selected by the same criteria, and their activ-
itiesare secured and guaranteed in the same way;
it is not surprising that the Advocate General’s
Opinion almost always form the basis of a judg-
ment of the Court of Justice of the European
Union. The Court of First Instance (formerly
the Tribunal) has no Advocates General, but
judges themselves may be involved in the per-
formance of the functions of Advocate General.
A judge involved in the role of Advocate Gen-
eral in any case may not participate in the deter-
mination of the case.

In addition, Advocates General have
some influence over litigation. In the process,
of course, the status of Advocates General
and Judges is somewhat different. According to
Art. 16 (5) of the Protocol (Ne 3) on the Statute
of the Court of Justice of the European Union
judges may seek the advice of the Advocate
General, where it considers that a case before
it is of exceptional importance, the Court may
decide, after hearing the Advocate General, to
refer the case to the full Court (Protokol (Ne 3)
pro Statut Sudu Yevropeiskoho Soiuzu (Pro-
tokol pro Statut Sudu Yevropeiskoho ekonom-
ichnoho spivtovarystva), 1957).

Atthesametime, following Art. 20 of the Pro-
tocol (Ne 3), the oral procedure includes, inter
alia, the hearing of the submissions of the Advo-
cate General. However, where it considers that
the case raises no new point of law, the Court
may decide, after hearing the Advocate General,
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that the case shall be determined without a sub-
mission from the Advocate General.

Advocates General are also vested with
supervisory functions and can interfere with
litigation on their own initiative. According
to Art. 62 of the Protocol (Ne 3) in the cases
provided for in the Treaty on the Functioning
of the European Union, where the First Advo-
cate General considers that there is a serious risk
of the unity or consistency of Union law being
affected, he may propose that the Court of Jus-
tice review the decision of the General Court.
The Court of Justice shall decide whether or not
the decision should be reviewed.

4. The essence of the legal nature
of the person providing legal assistance to
the judge

Comparing the legal nature of the Advocate
General and the legal expert in Ukraine, we seek
to find out the legal support for the function-
ing of the legal expert according to the purpose
of his appearance in the domestic litigation.

The legal nature of the Advocates General
lies in their similarity to the status of judges
of the Court of Justice of the European Union.
A legal expert is a participant in the trial, he
may be involved in litigation under conditions
determined by the procedural law at the discre-
tion of the judge.

In most cases, the Court of Justice
of the European Union considers cases with
the assistance of the Advocates General. The
Advocate General’s Opinion is not binding
on the Court in its decision, but in practice

the Court generally always takes into account
the Opinion of the Advocate General. At
the same time, the involvement of an expert
in law in litigation is not necessary in the cur-
rent legislative certainty, and at the same time
it degrades the status of a judge. The legislator
does not state that the experts in the field of law
are involved in the most important cases, but
outlines the focus of their involvement.

It is common ground that the Advocate
General, as well as the legal expert in Ukraine,
provide legal assistance to the court in the form
of its own opinion in a particular case.

3. Conclusions

The result of changes in the procedural codes
in Ukraine was the emergence of a new partic-
ipant to the case — a legal expert (an expert in
the field of law). Issues related to the involve-
ment of the legal expert can be divided into
two groups. The first one is the shortcomings
of the legislation in determining the require-
ments for the personality of the legal expert:
education, professionalism, citizenship, etc. The
second group of problems relates to the compe-
tence of an expert in the field of law in litiga-
tion. In particular, it is an expert’s opinion on
the application of the analogy of law and legal
act. The fact that the application of law and legal
act by analogy has always been considered a pre-
rogative of the court, and therefore the involve-
ment of an expert in law in these matters is inap-
propriate, is most objectionable. The imperfect
legal regulation of the expert in law institute
cannot ensure its proper functioning.
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EKCIIEPT I3 IIUTAHD IIPABA B TOCIIOJIAPCbKOMY ITPOIIECI YKPATHU

Anoranis. Mema cmammi — 3'sICyBaTH MOHATTS Ta IPABOBY IPHUPOY €KCIIEPTA B TaLysi IpaBa B roc-
HO/IAPCHKOMY CYIOYMHCTBI, HOTO OBHOBAKEHHST; OOIDYHTYBATH PI3HUIIIO Y 3HAYEHHI B TOCTIOAAPCHKOMY
IIPOIIeci eKcIepTa Ta eKcliepra B rajtysi paBa; BU3HAYUTH HEJIOJIKY i MOXKJIMBI TlepeBark BKIIOYeHHS /10
CKJIaTy YIaCHUKIB CyI0BOTO MPOIIECY eKCIepTa B TaIy3i TPaBa; JOCTiANTH iHO3eMHI TOCBI[ i3 BiIOBII-
HOTO ITUTaHHS.

Memoodu docridxcenns. Po6oTy BUKOHAHO Ha TMiACTaBi (BinocoPchbKo-CBITOMISAANNX, 3aralbHOHA-
VKOBHX Ta CIellialbHO-HAYKOBMX METOAIB Mi3HaHHS. Y mpoleci po60TH BUKOPUCTOBYBANKCS 1CTOPUY-
HUH, JIOTIKO-IOPUNYHUH, TiaJeKTHYHIH, HOPiBHAIbHO-IIPABOBUH, CUCTEMHO-CTPYKTYPHUI i ieski 101
MEeTOJIH.

Pe3ynvmamu. Yuaacminox yHidikarii mpaBoBOTO peTyJIioBaHHS TOCIOJAPCHKOTO, IINBITHHOTO TA a/{Mi-
HICTPaTUBHOTO NPOLECIB YIIEpIe 3'IBUBCS HOBUI YYACHUK CYIOBOTO IIPOIIECY, SIKOTO HA3BAJIM €KCIIEPTOM
y Tautysi rmpaBa (eKCIepToM i3 muTaHb npasa). Po3rissHyTo 1IpaBoBe CTaHOBUIIE €KCIIepTa B rajry3i npasa,
1oro TIOBHOBaKEHHSI Ta IPOIEAYPHI MUTaHHS HOro y4acTi Tolo. BaxamBuM € 10CiKeHHs OB A3aHUX
TIUTaHb, 30KpeMa aHaJIOTii 1TpaBa i 3aKOHY, IIPO 1[0 €KCIePT y rajysi mpaBa IpUiiMae BUCHOBOK. YBary
IIPU/IIJIEHO TAKOK TTOPiBHAHHIO YKPAiHCHKUX 1 €BPOIIEHCHKIX HOPM PEryJIIOBaHHS Y4acTi B CYZl0BOMY IIPO-
1ieci eKcrepTa B Taly3i paBa Ta TeHepaJbHUX aIBOKATIB /IS HA/IAaHHS KBaJli(hiKoBaHOI TPaBOBOi JI0TO-
MOTH CYZI.

Bucnosxu. TIpobiieMu, siKi CTOCYIOTBCSI y4ACTi €KCIIEPTA B TaJly3i IPaBa, MOKHA YMOBHO HOJILIUTH HA
aBi rpynu. [[o mepiioi HasexkaTh He[OMIKK 3aKOHOABCTBA Y MPOIleci BU3HAYCHHST BUMOT 10 0COGH eKc-
nepTa B rajysi mpasa: OCBiTa, mpodeciiiHicTb, TPOMaAIHCTBO ToIo. JIpyra rpyma mpobieM cToCcyeTbes
MTOBHOBAKEHD €KCIIePTa B rajly3i pasa B Cy/l0BOMY IPOIeci. 30KpeMa, ileTbCsl PO BUCHOBKU €KCIIepTa
3 IUTaHb 3ACTOCYBaHHS aHAJIOTIi 3aKOHY Ta 1paBa. HaiiGinbIie 3anepedeHb BUKIUKAE TOU (aKT, 110 3aCTO-
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CYBaHH;I [TPaBa Ta 3aKOHY 32 aHAJIOTIEIO0 3aBXK/IM BBAKAJIOCS [IPEPOTATUBOIO CY/IY, & TOMY 3aTy4eHHs eKC-
nepra i3 UX MUTaHb € HeopedyHuM. Heslockonasia paBoBa periiaMeHTallisl iHCTUTYTY eKCTepTa B Taysi
npaBa He MOKe 3a0e3eYNTH HaJlesKHe HOro (QyHKIIOHYBaHHS.

KmouoBi coBa: 110308, eKCIEPT i3 TIPaBa, eKCIIEPT y rajiy3i MpaBa, eKCIepT i3 MUTaHb 1IpaBa, reHe-
pasbHUI TPOKYPOP, KBasTihikoBaHA IOPUANIHA AOTIOMOTA CY/ITI.
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