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LICENSING OF NON-BANKING
ACTIVITIES IN UKRAINE:
FEATURES OF PUBLIC ADMINISTRATION

Abstract. The purpose of the article is to consider the peculiarities of the implementation of public
administration in the field of licensing of non-banking activities in Ukraine, to determine the boundaries
of state regulation and identify shortcomings in legal regulation.

Research methods. The paper is executed by applying the general research and special methods
of scientific cognition.

Results. The authors have analyzed the legal regulation of non-banking financial services markets,
the legal status of non-banking financial institutions, the relevant powers of the National Bank of Ukraine,
as well as the features of licensing activities for the provision of non-banking financial services. The Law
of Ukraine “On Financial Services and State Regulation of Financial Services Markets” establishes general
legal principles in the field of financial services, regulatory and supervisory functions of financial services. In
general, the authors refer to various special legal statuses of non-banking institutions that have separate legal
regulation of the order of creation and operation, in particular: credit unions, pawnshops, leasing companies,
trust companies, insurance companies, funded pension institutions, investment funds and companies, other
legal entities, the exclusive activity of which is the provision of financial services. It should be argued that
there is a need to discuss the unification of legal status and types of economic activity (especially given
the common approaches to licensing their activities). In addition, having its own powers of the National
Bank of Ukraine in relation to rule-making activities, there is no special need for additional regulation.

Conclusions. Legal regulation of financial services markets requires further improvement in terms
of consistent separation of certain groups: banking services and non-banking financial services. The legal
status of non-banking financial institutions should be reviewed in view of the changes specified by Law
of Ukraine “On Financial Services and State Regulation of Financial Services Markets”. The authors
believe that the National Bank of Ukraine’s authority to regulate the entire financial services market
is a transitional one amidst self-regulation of the financial services market. The grounds for granting
and terminating licensing activities within the framework of committing offenses and non-compliance
with licensing conditions should be clarified.

Key words: licensing, non-banking financial institution, state regulation, public administration,
National Bank of Ukraine, economic freedoms, financial services market.

1. Introduction
The market of financial services has

activities of market participants. The perfor-
mance of certain functions of the public sector in

the appropriate specifics, given the general defi-
nition of state regulation of economic activity,
state influence on the financial market, as well as
the limits of public interference in the economic
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a market economy (for example, support, incen-
tives, mobilization, control, etc.) in the financial
services market is an indicator of the efficiency
of the domestic economic system.
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Under  conditions of  deregulation,
approaches to the so-called non-banking finan-
cial services market have been changed. Thus,
the procedure for public management in this
area has changed, and new approaches to licens-
ing and supervision have been formed. The
authors believe that such legislative approaches
are the basis for further changes, in particu-
lar, regarding the formation of self-regulation
of the financial services market.

The purpose of this publication is to con-
sider the features of the implementation
of public administration in the field of licens-
ing of non-banking activities in Ukraine, to
determine the boundaries of state regulation
and identify shortcomings in legal regulation.

The methodological basis of the research is
economic and legal views on the proportional
regulation of relations, the central bank’s place
and role, as well as the effectiveness of public
administration in the relevant market.

2. Legal regulation of the markets of non-
bank financial services in Ukraine

The legal literature draws attention to
the existence of various models of state inter-
vention in the exercise of economic freedoms in
the light of respect for human rights and pro-
portionality. As a result, there is: 1) the concept
of transaction costs (any agreement requires
some time and effort, which has a material
dimension and affects the final price of the prod-
uct, service or item on the market, resulting in
regulated contracts and guarantees of compli-
ance); 2) value theory (analysis of the permis-
sible limits of state intervention in economic
freedoms through clarifying the constitution’s
goals and principles); 3) the theory of values
(interventions are considered through the rec-
ognition of some values, which serve as the main
criterion for the legitimacy of decisions of pub-
lic administration) (Savchyn, 2020, pp. 62—-63).

Mechanisms of state regulation of the econ-
omy in the generalized sense are sets of inter-
related methods, tools, and forms of targeted
regulatory influence of the state, which are
grouped into mechanisms according to areas
for regulating business, regulation of monetary
and fiscal spheres, investment and innovation,
etc. (Bodrov et al., 2010, p. 130).

General legal principles of financial ser-
vices, regulatory and supervisory functions
of financial services are established by the Law
of Ukraine “On Financial Services and State
Regulation of Financial Services Markets”
(hereinafter — Law Ne 2664). In addition,
the Preamble of the Law defines its purpose —
to create a legal framework to protect the rights
and interests of clients of financial institutions,
individuals — entrepreneurs providing finan-
cial services, legal support and development

of a competitive financial services market in
Ukraine, legal support for a single state policy
financial sector of Ukraine.

In view of this, it seems that Law Ne 2664
is aimed at the implementation of the theory
of values, which is generally correlated with
the constitutional principle of the state system,
formed in Art. 3 of the Constitution of Ukraine.

According to the development strategy for
the financial services market, special attention
is paid to the non-banking financial market, in
particular, to bring the regulatory environment
closer to international standards by implement-
ing the rules of TAIS (International Association
of Insurance Supervision), IOPS (International
Organization of Pension Supervision), IOSCO
(International Organization of Securities Com-
missions) and EU acts (Strategy for the Devel-
opment of the Financial Sector of Ukraine until
2025, 2021, p. 8).

Law Ne 2664 separately regulates the tasks
and powers of the National Bank of Ukraine in
the field of state regulation of non-bank finan-
cial services markets. This legislative approach
is driven by the need to reduce the number
of regulatory and supervisory authorities in
non-banking financial services markets by
dividing the functions of the National Commis-
sion for State Regulation of Financial Services
Markets among other bodies for state regula-
tion of financial services markets.

In fact, the regulator was replaced, leaving
the main tasks of regulation, as well as the sep-
aration of non-banking financial services from
the object of regulation. Thus, in accordance
with Art. 27 of the Law Ne 2664, the National
Bank of Ukraine carries out:

1) strategy generation and implementation
of development and solution of systemic issues
of the functioning of financial services markets
in Ukraine;

2) state regulation and supervision
of the provision of financial services and compli-
ance with the relevant legislation;

3) protection of the rights of consum-
ers of financial services by applying measures
of influence within their powers in order to pre-
vent and stop violations of the law in the finan-
cial services market;

4) generalization of the practice of applica-
tion of the legislation of Ukraine on financial
services and markets and development of pro-
posals for their improvement;

5) development and approval of binding
regulations on issues within its competence;

6) coordination of activities with other state
bodies;

7) introduction of internationally recog-
nized rules for the development of financial ser-
vices markets.
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3. Non-banking institutions

The legal status of a non-bank financial insti-
tution is quite specific. Thus, Law Ne 2664 does
not provide a separate definition and features
of this institution. In accordance with the Reg-
ulations on the procedure for issuing a license
to transfer funds in national currency without
opening accounts, approved by the Resolution
of the Board of the National Bank of Ukraine
dated August 17, 2017 Ne 80, it is established
that: non-banking institution — a non-banking
financial institution or postal operator with
a valid license (sp. 15, p. 4); non-bank financial
institution — a legal entity that is not a bank
in accordance with the legislation of Ukraine
and is entered in the Register of Financial Insti-
tutions in the manner prescribed by the legisla-
tion of Ukraine (sp. 16, p. 4).

That is, in one case it is about licensing,
and in another — the presence of the organi-
zation in the register (which is a consequence
of licensing). Obviously, it would be more
appropriate for the law to differentiate between
the legal status of a bank and a financial insti-
tution in order to avoid logical errors (the ratio
of generic and specific concepts).

L.V. Borysov defines financial institutions
as participants in the financial services market,
which are created and operate in “modified”
(“complicated”) organizational legal forms,
which arise by including in the structure of ele-
ments of basic organizational legal forms of legal
entities additional, functional legal means that
reflect the special requirements for the relevant
types of legal entities depending on the eco-
nomic and legal interests of their founders /
participants (Borysov, 2016, pp. 3—4).

In general, we are talking about various spe-
cial legal statuses that have separate legal reg-
ulation of the order of creation and operation,
in particular: credit unions, pawnshops, leasing
companies, trust companies, insurance compa-
nies, funded pension institutions, investment
funds and companies, other legal entities, exclu-
sive the type of activity of which is the provision
of financial services. Thus, it should be argued
that there is a need to discuss the unification
of legal status and types of economic activity
(especially given the common approaches to
licensing their activities).

4. Powers of the National Bank of Ukraine

Given the changes in the legal regulation
of licensing of non-banking financial activities
and the tasks of the National Bank of Ukraine,
the question arises as to the ability of this con-
stitutional body to perform them. Thus, accord-
ing to Part 2 of Art. 99 of the Constitution
of Ukraine, the main function of the domestic
central bank — the National Bank of Ukraine — is
to ensure the stability of the currency. A separate
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norm stipulates that the Council of the National
Bank of Ukraine develops the basic principles
of monetary policy and monitors its imple-
mentation, and the legal status of the Council
of the National Bank of Ukraine is determined
by law (Art. 100).

Keeping in mind this constitutional word-
ing, the Law of Ukraine “On the National Bank
of Ukraine” delimits the main function (Art. 6),
under which the National Bank of Ukraine must
proceed from the priority of achieving and main-
taining price stability in the country and other
functions (Art. 7), which, in particular, includes
the implementation of state regulation and super-
vision on an individual and consolidated basis in
the markets of non-banking financial services
for non-banking financial institutions and other
persons who are not financial institutions but
have the right to provide certain financial ser-
vices and other laws of Ukraine (sp. 8-1, p. 1).

Referring to the licensing of non-bank-
ing financial services, we should focus on cer-
tain powers of the National Bank of Ukraine
in the field of state regulation of non-banking
financial services (Art. 28 of Law Ne 2664),
namely:

— issues non-banking financial institu-
tions and persons who are not financial insti-
tutions but have the right to provide certain
financial services, licenses to conduct financial
services, determines the procedure for their
issuance, suspension, renewal and revocation
(cancellation);

— determines the requirements for persons
who intend to conduct financial services activi-
ties, including requirements for their ownership
structure, corporate governance system, risk
management and internal control, conditions
of financial services activities, the implementa-
tion of which requires a license (license condi-
tions), and the procedure for monitoring their
compliance;

— establishes mandatory criteria and stand-
ards of capital adequacy and solvency, liquidity,
profitability, asset quality and risk of opera-
tions, compliance with the rules of financial
services and other indicators and requirements
that limit the risks of transactions with finan-
cial assets;

— provides information on requests for
information, provides conclusions on the attri-
bution of transactions to financial services;

— imposes restrictions on the combination
of certain types of financial services;

— determines the professional require-
ments for managers, chief accountants (per-
sons responsible for accounting, including on
the basis of contracts) of financial institutions
and may require dismissal of persons who do
not meet the established requirements for such
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positions, or termination of relevant contracts;

— sets the conditions and procedure for
conducting internal audit (control) in financial
institutions;

— establishes the procedure for approval in
accordance with this Law of the acquisition or
increase of significant participation in a finan-
cial institution.

Such a legislative approach is to some extent
sufficient to regulate the provision of non-bank
finance, in particular in terms of licensing. In
addition, having its own powers of the National
Bank of Ukraine in relation to rule-making
activities, there is no special need for additional
regulation.

However, according to Art. 34
of the Law Ne 2664, separate norms on licens-
ing of non-banking financial services are estab-
lished. Thus, the principles of licensing activi-
ties for the provision of non-banking financial
services, which essentially duplicate the consti-
tutional provisions of Art. 8, part 4 of Art. 13,
Art. 19 of the Constitution of Ukraine: 1) free-
dom and equality of rights of economic entities;
2) a comprehensive analysis, which provides for
a comprehensive analysis by the National Bank
of Ukraine of each person to make decisions in
the field of licensing; 3) legal certainty and rea-
sonable doubt, which provides for the estab-
lishment of regulations in the field of licensing
requirements for persons, the conditions of their
activities and documents submitted by them to
the National Bank of Ukraine within licensing
procedures, as well as granting the National
Bank of Ukraine rights, if there is reasonable
doubt as to compliance with such requirements,
or if there is information that requires further
evaluation, require clarifications, clarifications
and/or additional documents necessary to
ensure that the requirements are properly met.

5. Features of licensing activities for
the provision of non-banking financial ser-
vices

The classification of the procedure for licens-
ing economic activity depending on the specif-
ics of legal regulation is proposed and substanti-
ated in the legal literature: 1) general — unified
procedure established by the Law of Ukraine
“On Licensing of Economic Activities”; 2) spe-
cial — based on the general provisions of the law,
but has certain features defined by a special law;
3) special — is fixed by special laws and does
not provide for the extension of the law (Averi-
anova, 2019, p. 3).

According to p. 2 of Art. 34 of the Law
Ne 2664, the National Bank of Ukraine within
its competence in the field of state regulation
of non-banking financial services issues licenses
for financial services to non-banking financial
institutions and persons who are not financial

institutions but have the right to provide certain
financial services, (according to sp. 3-9, 11 p. 1
of Art. 4): trade in currency values; attraction
of financial assets with the obligation to return
them later; financial leasing; lending, including
on the terms of a financial loan; providing guar-
antees; financial payment services; in the field
of insurance; factoring,

According to Art. 35 of the Law Ne 2664,
a person who intends to conduct a certain
type of financial services subject to licensing,
applies to the National Bank of Ukraine for
a license, which must contain: 1) information
about the identity of the applicant (name,
location, banking details, identification code);
2) other information specified by regulations
of the National Bank of Ukraine; 3) if the appli-
cant has branches, other separate divisions,
which will carry out activities on the basis
of the obtained license, the application shall
indicate their location.

The license application shall be accom-
panied by documents, the exhaustive list
and requirements for the content of which
are established by laws on regulation of cer-
tain financial services markets and regulations
of the National Bank of Ukraine (these are
resolutions of the Board of the National Bank
of Ukraine: March 26, 2021 Ne 26 and Decem-
ber 24, 2021 Ne 153).

The National Bank of Ukraine shall decide
on the issuance of a license or refuse to issue it
within 30 working days from the date of receipt
of the application for a license and the full
package of documents attached to the applica-
tion, unless otherwise provided by law (Art. 36
of the Law Ne 2664). The grounds for deciding
to refuse to issue a license are:

1) inaccuracy of the information provided
by the applicant;

2) non-compliance of the applicant and/or
submitted documents with the requirements
of the law and/or regulations of the National
Bank of Ukraine, which determine the proce-
dure and conditions for issuing a license estab-
lished for the activity specified in the applica-
tion for a license.

According to Art. 38 of the Law Ne 2664,
in the case of a decision to issue a license,
the National Bank of Ukraine no later than
the next working day from the date of its adop-
tion: makes an appropriate entry in the State
Register of Financial Institutions or the Reg-
ister of Persons who are not financial insti-
tutions but have the right to provide certain
financial services; provides the applicant
with an extract from the relevant register on
the issuance of a license (the license takes effect
from the date of entry by the National Bank
of Ukraine of the entry in the relevant register).

45



12,2021
COMMERCIAL LAW AND PROCESS

The grounds for revoking (revok-
ing) a license to provide financial services
(Art. 38-1) should be analyzed separately, in
particular those that are not related to the vio-
lation of licensing conditions or other violations
of the law, namely:

— detection of the fact (facts) of non-bank-
ing financial institution or a person who is not
a financial institution, but has the right to pro-
vide certain financial services, risky activities
that threaten the interests of depositors and/or
other creditors of such institution (person). The
list of signs, the presence of which is the basis for
the conclusion of the National Bank of Ukraine
on the conduct of non-banking financial insti-
tution or a person who is not a financial institu-
tion but has the right to provide certain finan-
cial services, law of order;

— non-provision of any financial service
by a non-banking financial institution or a per-
son who is not a financial institution, but has
the right to provide certain financial services,
within one year from the date of obtaining
the license.

The first ground is revealed in the Regula-
tion on the application by the National Bank
of Ukraine of measures of influence in the field
of state regulation of activities in the markets
of non-banking financial services, approved by
the Resolution of the Board of the National
Bank of Ukraine of February 1, 2021 Ne 12.
Thus, such signs include systematic violations
of the legislation on consumer protection
and advertising in the field of financial services
(for advertising that is considered unfair adver-
tising); as well as certain violations of credit
unions, insurers, non-bank financial institutions

licensed to provide guarantees (p. 9 of the Reg-
ulation), which in general should be charac-
terized as violations of the law and not risky
activities in understanding the nature of entre-
preneurship.

In turn, failure to provide any financial
services within a year from the date of obtain-
ing a license appears to violate the freedom to
conduct business, as it does not correlate with
violations of licensing conditions or other leg-
islation (of course, it is not a matter of conceal-
ing business “shelf”, “fiction” or “paper” organ-
izations).

6. Conclusions

Summing up some results, the authors
consider it appropriate to pay attention to
the following. Legal regulation of financial
services markets needs further improvement
in the sequential separation of certain groups:
banking services and mnon-banking finan-
cial services, which will promote unity in
approaches to public financial management in
general. The legal status of non-banking finan-
cial institutions, determined by separate laws,
should be reviewed keeping in mind changes
defined by Law Ne 2664. There is some doubt
about the need to authorize the National
Bank of Ukraine to regulate the entire finan-
cial services market. The authors believe that
this approach is transitional in the context
of the formation of self-regulation of the finan-
cial services market. The grounds for grant-
ing and terminating licensing activities
within the framework of committing offenses
and non-compliance with licensing conditions
should be clarified that will promote good faith
practice in the financial services market.
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JINEH3YBAHHA HEBAHKI!_BCI)KOI JIAJIBHOCTI B YKPAIHI:
OCOBJ/HUBOCTI PEAJIISALII ITYBJITYHOTI'O YIIPABJITHHA

Awnoranis. Mema cmammi — po3riistHyTH 0co0JIMBOCTI peasizalii my0aidHoro yupasainus y cdepi
JIeH3yBaHHS HeOaHKIBCHKOI AISUIBHOCTI B YKpaiHi, BUSHAYNTH MEXKi JePKaBHOTO PEryJIOBaHHS Ta BCTa-
HOBUTH HEJIOJIKU [TPABOBOTO PETYJIIOBAHHSI.

Memoou docnioxncenns. PoboTy BUKOHAHO Ha MiZICTaBi 3arabHOHAYKOBUX Ta CIEIialbHUX METOIIB
HAyKOBOTO ITi3HAHHSI.

Pezyavmamu. Y crarti IpOaHAIi30BaHO [IPABOBE PETYJIIOBAHHS PUHKIB HEOAHKIBChKUX (DiHAHCOBHX
MOCJTYT, IPABOBHH cTaTyc HeOaHKIBCHKMX (DiHAHCOBMX yCTAHOB, MOBHOBaskeHHs HaltioHanbHoro 6aHKy
VYkpainu B 1iii chepi, a TaKOK 0COOIMBOCTI JIillEH3yBaHHS Ais/IBHOCTI 3 HaJlaHHsI HeOaHKIBChKUX (hiHaH-
COBHX HOCJIYT. 3arajibHi IIPaBoBi 3acaau y cdepi GpiHaHCOBUX MOCIYT, PEryIsTOPHI i HArIAK0Bi GYHKILT
(inarcoBux MocayT BecTaHOBIIEHI 3akoHOM YKpainu «IIpo dinancosi nocayru Ta fep:kaBHe peryJioBaH-
HsI PUHKIB (DIHAHCOBKX MOCIYT». 3arajioM iIeThCsl PO Pi3Hi crieliaibHi MPaBoBi cratycy HeGaHKIBChKHUX
(binaHCOBUX YCTAaHOB, SIKi MAIOTh OKpeMe MPABOBE PETryJIOBAHHS TOPSIKY CTBOPEHHS Ta [isIbHOCTI,
30KpeMa KPeAUTHHUX CIIJIOK, JJOMOAP/IIB, JIi3MHIOBUX KOMIIaHiil, Z0BIpYMX KOMIAHI, CTPaXOBMX KOMIIA-
Hili, HAKOTIMYYBAJIbHUX MEHCIHHUX YCTaHOB, IHBECTULIHHNX (DOHAIB | KOMIIAHIH, IHIINX PUAXIHEX OCI0,
BUKJIIOYHUM BUIOM JisLIBHOCTI IKMX € HaflaHHs (DIHAHCOBMX MOCAYT. BapTo cTBEpIKyBaTH, 110 € HeoOXi-
HiCTh 06TOBOPEHHS YHi(iKallii IXHbOTO MPaBOBOTO CTATYCY Ta BUJIB FOCMOAAPCHKOI AisTbHOCTI (0COBINBO
3 OISy Ha €UHI MiIXOMN 0 JiIeH3yBaHHS iXHBOI AisabHOCTI). KpiM ToTO, 3 OTUIsiMY Ha BIAcHI TOBHO-
BaxkeHHs1 HarioHasbHOro 6anky YKpaiHU I[O0 HOPMOTBOPYOI HisIbHOCTI HEMA€E 0COOJMBOI MOTpedH
B JI0/IATKOBOMY PeryJIIOBaHHi.

Bucnosexu. [lpaBoBe peryJiioBaHHs PUHKIB (DiHAHCOBUX MOCAYT MOTPeOyE BAOCKOHAJIEHHS IIOJIO0
HOCTIIOBHOTO BUOKPEMJIEHHS OKPEMUX TPyl — OGaHKiBCHKUX TIOCAYT Ta HeGaHKIBCHKMX (DiHAHCOBUX
nocryr. ITpaBoBuii ctaTyc HeGaHKIBCbKUX (PiIHAHCOBKMX YCTAHOB JOIIIBHO MEPETJITHYTH 3 OTJISILY Ha 3Mi-
HH, BU3HaueHi 3akoHoM Ykpainu «IIpo (hinaHcoBi mocayru Ta iep;kaBHe peryJiroBaHHsS pUHKIB (hiHaHco-
BUX TIOCJAyT». BBaxkaemo, 1o nmoknazenss Ha HarionanpHuil GaHk YKpaiHu OBHOBasKEHD MO0 PEryJIio-
BaHHS BCbOTO PUHKY (DiHAHCOBUX MOCJIYT € TIEPEXiZIHIM B yMOBax (hopMyBaHHS CAMOPEryJII0BaHHS PUHKY
(binarcoBux mocayr. BapTo yTouHWTH TiZCTaBU /A HAAHHS Ta MPUNUHEHHS JINEeH3iHHOI AisSIbHOCTI
B Me’)KaX BUMHEHHS IIPaBONIOPYIIeHb i HeBUKOHAHHS JIiIeH31HIX YMOB.

Kmouogi ciioBa: sinensyBatns, HebaHKiBebKa (hiHaHCOBA yCTAHOBA, JIEPIKABHE PEryTIOBAHHs, 1yOJIiu-
He yrpas/inas, HarionanbHull 6aHK YKpaiHu, eKOHOMIUHI cBOOOH, PUHOK (DiHAHCOBKX MOCIYT.
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