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Aavona Cxiuenxo,

acnipanmxa xageopu yusinLHoz0 npoyecy

Incmumymy npasa

Kuiscvkozo nayionanvnozo ynisepcumemy imeni Tapaca Illesuenxa

PO3IJIA/ CYIOM CIIPAB ITPO YCUHOBJIEHHS:
MMOPIBHAJIbHU AHAJII3 IIUBLJIBHOTO
MMPOIIECYAJIBHOTO 3AKOHO/IABCTBA
YKPAITHU TA ®PAHITI

Y cmammi docridncyiomocst npobaemmi numanis nPOUECYarvHoi PeziameHmanii Yeurnosienms, su3na-
HHSL YCUHOBTEHHS, HEOTUCHUM, CKACYBANHS YCUHOBTEHHS 34 3aKOHO0ABCMEOM YKpainu 6 nopisusmni 3 6iono-
6ionum saxornooascmeom Opanuii. Pobumvcs cnpoba siduyxamu cninvii ma eiOMinmi 03HaAKU 8 HOPMAMUG-
HOMY Pezyi08anHi YcUHOBNEHHS.

O06rpynmosyemucst BUCHOBOK, WO NPABO HA MAMEPUHCMEO i NPABO HA OAMKIECMBO € QOMIHYHOUUM NPA-
80M Ceped MHOMCUHU THUWUM 0COOUCIUX HEMATIHOBUX Npas noopyxcxcsi. [Ipome Heobxiono 3ayeaxcumu, wo,
NONPU HOPMAMUBHE GUSHAUEHHS NPABA HA MAMEPUHCNEO KPi3b Npusmy cyd exma Hocist 4pozo npasa — opy-
aicuny (cm. 49 CK Ypainu), pearisyeamu maxe npago moxce Heoopyicena scinka. O0rpynmosyemvcs mesa,
W0 CKAAOHUKOM NPasa Ha MAMePUHCMEo ma 6amvKiecmeo € npaso Ha YCUHOBNEHHS, MOOMO NPULHSIMMSL
Y €800 CiM'10 nesHoi 0cobu Ha npasax 0ouKu uu cuna, wo 30iticHemvcs 6i0nosiono 0o saxony. Pobumvcs
BUCHOBOK, W0 YCUHOBILEHHS. 8 OLIbIOCMI 6Unadkie € pearisauieto npupoonoi nompebu modunu 6ymu 6amo-
KoM, Mamip’to, a 6i0max npaso Ha YCUHOBLEeHHs He0OXIOHO 3apaxysamu 00 0COOUCTNUX HEMAUHOBUX NPags
ocobu, nemaiinosux npas nodpyxcicsi. [Ipasosuil incmumym ycunosienns 3a 3axono0agcmeom Yxpainu
ma Dpanyii € KOMNIEKCHUM THCMUMYMOM i BKIIOUAE HOPMU YUBLTOHUX NPOUECYANLHUX, CIMEUHUX, UUBITb-
HUX KOOeKCig.

IIpasosi nacrioku ycunosienns, suxiadeni ¢ cm. 232 CK Yxpainu ma ¢ cm. 356 I[K @panuii, cxoci:
3 MOMeHmyY 30iliCHeHH L YCUHOBLEHHS. NPUNUHSIOMBCS 0COOUCTE Ma MATHO61 npasa il 0606’s3Ku Mixc bamvka-
MU ma 0co6010, AKA YCUHOBLEHA, A MAKOIC MIJIC Helo ma iHuuMu it poduuamu 3a noxodncennsm. Taxoxc cxodc
1l BUHAMKU 13 U020 3A2ANBHO20 NPABUIL.

Pobumucs sucnosox, wo, 6 LH[IIK @panyii inaxwe, wixe ¢ Ykpaini, susnavena niocyouicmy uiei kamezo-
pii cnpas. 3assa npo ycurosnenns nodaemocs 00 cyoy 3a MiCUueM NPONCUBAHHS 3AABHUKA, SIKULO 6iH NPO-
acusae y Opanuii. Taxuii nioxio, na nawy oymxy, 6ye ou eunpasdanuil i Ors Yxpainu, ockitvku cyo max wu
iHaKuLe nepesipsie 1l OUIHIOE 00KA3U, WO HAOAE 3AAGHUK 30 MICUEM CB020 NPOICUBAHHSL, NPUWBUOUYEMBCSL
po3senad cnpasu. [ani 6 yxasanii cmammi I[IIK @panuii iidemovcsa npo nidcyonicms uici kamezopii cnpas
30 MICUEM NPOICUBAHHSL YCUHOBLEHO20, IKWO 3AAGHUK NPOJNCUBAE 3a Kopdonom. Taxui nioxio sposyminuil,
OCKLIbKU Cnpsimosanuil na 3axucm inmepecie dumunu. Tpemiil eapianm eusnauenns nidcyonocmi noisieae
6 MoMyY, w0 81ACHe 3aseHuk obupac cyo Dpanuyii, sKu 3as6HUK Ma YCUHOBLEHUIL NPONCUEAIOND 30 Kopdo-
nom. Taxuil nioxio, na nawy dymxy, cnpusie saxucmy zpomadsin Opanuii ti ynemorcIUsII0E 3108ICUBAHHSIM
Ha wrody Oumumni.

O6rpynmosyemocs: 8ucHosox, wo cm. 236 CK Yxpainu ecmanosnioe ymoeu HediticHoCmi YcuHoaeHHs
3a1€ACHO 6i0 03HAK deexmHocmi 6ipMyarbHO20 NPABOUUHY WO00 YcuHosLenHs (Deexm 601 YuacHuxie
ycunoeaenns, epexm smicmy doxymenmis). Hacnpasodi yuacHuxu ycunosienus ne ykiaoarnmy npagouun
NP0 YCUHOBLEHHS, MOMY eKCIMPANOLIO8AMYU YUBLIICIMUYHI NPABULA HeOIICHOCI NPAsouUHy Ha Gopmans-
1o cxoici sionocuny, eusnaveni ¢ cm. 236 CK Yxpainu, 6yno 6, na nauy 0ymxy, noMuikosum 3 02is0y na
306CiM iHuLy npasosy npupody ockapicenns piuenis cydy. Heobxiono eusnamu, wo Hopma npo nediiichicmo
YCUHOBTICHHS (PAKMUUHO CKACOBYE Pillents CYoy npo YCunoBieHHsa 3 nidcmae, axi cyo mas 6u docuioumu,
nepesipumu, aie ypozo e 3pobus abo 3pobus 6 nenosromy o06cs3i. Ipononyemuvcs enecenns 3min 0o 3axo-
nodascmea, w6 Hediticnicmo ycunosienis 3 niocmas, eusnavenux y cm. 236 CK Yxpainu, mozia 6 6ymu
ecmanosnena cyoom aneisuiiinol iHCmanyii, a ne mum camum cyoom nepuioi IHCmanuii 6 NO306HOMY NPosa-
Oxncenni. 3 02140y HA COUIANLHY BANCIUBICING THCMUMYMY YCUHOBAEHHSL, OY10 6 00UiNbHO 36LILWUMU CIMPOK
Ha aneisyiline OCKAPICeHHs Piulents. cyoy Npo YCunosieHHs 3 nNidcmas HedillcHOCMI YCUHOBIEHHSL.

Pobumbcst 6UCHOBOK, W0 YCUHOBNEHHS, 30ilICHERE 30 3AKOHOM, MOXce OYMi CKACOBAHE 3a PIlleHHAM CYOY
3a YmM08, Wo 6 Uel MOMEHM MaKe YCUHOBEHHS Cynepewums inmepecam dumunu i (a60) ycunosmosaua.
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Ipononyemuvcs snecmu sminu do 3axonodascmea, abu piwenns cyoy Yo 6 y maxux eunadkax nepezisiny-
me 3a HOBOBUABAEHUMU 0OCMABUHAMU, dJle He 6 ANENAYTHHOMY NPOBAONCEHHE Uil 8 NO30BHOMY NPOBADNHCEHH]

6 momy camomy cyoi nepuloi incmanyii.

KmiouoBi cioBa: cy, pinteHHs cyzy, IUBIIBHNUH TTPOTIeC, CiM s, YCHHOBJIEHHST, Ti/ICY/THiCTb.

IocranoBka npodaeMu. AHai3 IPAKTUKY
POBIJISLY Cy/JaMU CIIPAB IIPO YCUHOBJIEHHS CBijl-
YUTb [PO T€, 1O CY/IN He 3aBXK/H IOTPUMYIOThCS
BuMor Il¥BiIIBHOrO TIpPOIIECYaIBHOTO KOJEKCY
(mami — HIIK) Ykpainu npo BizkputTs mpo-
Ba/PKEHHA y CIIpaBi He iHaKIle, AK Ha IiJcTasi
3a5BH, MOJAaHOI Ta 0OPMJIEHOI BiIIOBIAHO 10
BUMOT IIPOIIECYaJIbHOTO 3aKOHOJAaBCTBa. Tpa-
IJISIOTHCS BUIIAKU HEIIOBHOTO a00 HENPaBUJIb-
HOTO BU3HA4YEHHS KOJIa 0Cib, AKi 6epyTh y4acThb
y cmpaBax 1iiei kateropii [1, c. 15]. Oxkpemum
npobJeMHAM [UTAaHHAM Yy BKasaHiil KaTeropii
CIPaB € OCKAap:KEHHS PillleHHS IIPO YCHHOB-
gennst. Hopmamu rmaBu 5 «Posrmin cynom
CIIPaB 1IPo yCUHOBJIeHHS» po3ainy [V «Okpeme
npoBakennsy» IIIK Ykpainu [2] He BcTa-
HOBJIEHO OCOOJIMBOTO TMOPSIIKY AmessIiiHOTO
OCKap/KeHHsI PIllEHHsT Cyjy, TOOTO PpillleHHs
CyZly OCKap>Ky€eTbCA B anesAlliiiniii incTanIii Ha
3arajgpHUX miactaBax. [Ipore Hopmu CimeitHoro
kozekcy (nani — CK) Ykpaiun) [3] BcraroBIII0-
I0Th MOPSIZIOK CKACyBaHHsI ab0 BUBHAHHS YCH-
HOBJIEHHS HeJIiIHCHUM, iHaKIIle KasKy4H, PillleHHs
CyJly NP0 YCUHOBJIEHHSI, 110 HAGPAJIO 3aKOHHOI
cuu, Moxke OyTH (haKTUYHO CKACOBaHO B CIIO-
¢i6 i 3 migcras, BusHauennx CK Ykpainu. Boue-
BUjIb, y ibomy Bunaaky CK Ykpainu nepe6pas
Ha cebe dynxuii IITTK Ykpainu if, MOKINBO, 11
TIPU3BOJIUTH JIO MEBHUX KOJIi3iii?

Y 11pbOMy KOHTEKCTi MeTOI0 CTaTTi € IOpiB-
HJTBHUHN aHaJi3 TPOIIeCyaJTbHOTO 3aKOHO/IaB-
ctBa Ykpainu ta Mpantiii y cripaBax 1mnpo ycu-
HOBJIEHHST, HAYKOBUX JIOCJIi/IKEHb Y 1ili cepi
Ta (OPMYJTIOBAHHS BiIMIOBIIHUX aBTOPCHKUX
BUCHOBKIB i TPOTO3HTIiii.

Buxkaan ocHoBHoro martepiany. IIpaBo Ha
MaTepUHCTBO 1 TIpaBo Ha GATHKIBCTBO € JOMi-
HYIOYMM I1PaBOM cepeji MHOKUHU iHIIUM 0CO-
6ucTuxX HeMailHOBUX TIpaB TOAPYKA&s. IIpore
HeOOXiJIHO 3ayBasKUTH, 1110, TIOIIPU HOPMATUBHE
BHU3HAYEHH IIpaBa Ha MAaTEPUHCTBO KPi3b IIPU-
3My cy0’eKTa HOCIsI bOTO TIpaBa — IPYRUHY
(ct. 49 CK ¥Ykpainm), peanizyBaTu Take IIpaBo
MOKe Heofpy’KeHa KiHKa. Y I[bOMYy KOHTEK-
CTi B JiTepaTypi CHpaBelJINBO 3a3HAYAETHCH,
110 TIPAaBO HAa MATEPUHCTBO € OAHUM i3 GyH-
JAMEHTAJIbHUX TIPUPOJHUX TIpaB JKiHKM 3ara-
JIOM 1 KiHKH, sika 1repebyBae B 1UIo6i 30KkpeMa
[4, c. 120].

Y BiTunsnguiilt gitepatypi NpuUHATO PO3-
IJIAMATH [IPaBO HA MATEPUHCTBO $K IIPABO
HApOAWUTH AUTHUHY, TaK i IpaBO yTPUMATUCH Bif
16010 [4, c. 121]. Ha Hamry gymMKy, CKIaTHIKOM
[paBa Ha MATEPUHCTBO Ha GATBKIBCTBO € MPABO

HA YCUHOBJIEHHsI, TOOTO HPUIHATTS Y CBOIO
ciM'10 TIeBHOI 0cOOU Ha TPaBax J0YKU YU CHHA,
IO 3/IiICHIOETHCS BiITTOBIIHO /10 3aKOHY. Bua-
€ThCS, 1[0 YCUHOBJIEHHS B Gi/IbINOCTI BUNAAKIB
€ peasizali€io MPUPOAHOI MOTPeOU JIOAUHE
6yt GaThbKOM, MaTip't0, a BiATaK IIPaBo Ha yCH-
HOBJIEHHS HEOOXiZHO 3apaxyBaTu 10 OCOOUCTUX
HEMaHOBHX IPaB 0co0U, HEMAWHOBHX IPaB
HOAPYSKKS. Y 1[bOMY KOHTEKCTi CIpoOyeMO
JOCJIINTH OKPEMi MpPOIeCyalbHi MpobIeMu
IIPABOBOTO PETYJIIOBAHHS IHCTUTYTY YCHHOB-
JIEHHST 32 3aKOHOMABCTBOM YKpairu ta MDpan-
1ii. Bubip yxasaHoro mopiBHSJIBHOrO aHaJIi3y
3YMOBJIEHUI [IOBOJII JUHAMIYHMM PO3BUTKOM
3aKOHO/IABCTBA /IBOX Jlep:KaB y Iiil cdepi 3a
OCTaHHi POKH, OJHAKOBUM IiJIXOJOM 3aKOHO-
JIaBILS 710 Miclig cyzy B IIbOMY IIpolieci Ta, He
B OCTaHHIO 4epry, 3araJibHOBU3HAHUM, I€PEBi-
pennm yacom IIITK Dpanriii [5, ¢. 344—349].

[IpaBoBuii iHCTUTYT YCHHOBJIEHHS, 32 3aKO-
HOMABCTBOM Y KpaiHU, € KOMIIJIEKCHUM iHCTHU-
tytoM i Briiouae Hopmu CK, IIIK Ykpainwu,
Husinproro xomekcy Yxpaiau. LIIIK Ykpainu
BCTAHOBJIIOE PO3IJISIZT CYZIOM CIIPaB B TIOPSIAKY
OKPEMOTO ITPOBA/KEHHS. 30KpeMa, y HeBeJny-
KUX 32 00CSITOM ITSITH CTATTSIX BU3HAYEHA TIiji-
CYIHICTb, 3MICT 3adBM, NPOLEAYPHI NUTaAHHSA
[iZATOTOBKM CIPAaBU /IO PO3IJISLY, PO3IJIS]L
crpaBy, pilmeHHs cymxy. bimemricts mporiecy-
AJBHUX HOPM IIO/I0 MPOIEAYPH YCUHOBJIEHHS
3ocepemxena B riaBi 18 CK Ykpainu. Okpemi
crarti CK Ykpainu it I[IIK Ykpainu my6uro-
10T o7iHa o7iHy. Taxk, c1. 223 CK neBHOI0 Mipoio
ny6aoe cr. 311 IIIIK Ykpainu momgo smicty
3asBU I BOJHOYAC HAaueOTO JIOTMOBHIOE ii Bax-
JINBUMU TIOJIOKEHHSIMH, 30KpeMa IIpo Te, 10
3asiBa IIPO YCHHOBJIEHHSI MO)Ke OyTH BiflKJIM-
KaHa JI0 HaGpaHHS YMHHOCTI PIillICHHSIM CYyLy
PO YCUHOBJICHHSI, TIPOTE 1151 Te3a 4iTKO BU3HA-
yena B 4. 6 ct. 314 HIIK Ykpainu. [lomoxenns,
IO TIO/IAaHHS 3asBU JI0 CYIy 4Yepe3 IpeJcTaB-
HUKa He gonyckaeTbes (4. 1 cr. 223 CK), npsimo
3aCBi/[Uy€ TPO TIPOLECYAIbHY PErJaMeHTAIliio
npoleaypyu peasizaiii 0co6o0 HeMatHOBOTO
npasa. B okpemux Bunazikax pospobHuku CK
Ykpainu BUXOJATD 32 PAMKHU TIpeMeTa MpaBo-
Boro peryiioBanasg CK Yxpaiam it He mpocto
ny6ooTs Hopmu LITTK Ykpaitu, a cTBOPIOIOTH
neBHi mpaBoBi kouizii. Hacammepen y 1pomy
BUIA/IKY HAETbCS PO HOPMATUBHY persaMeH-
tarito pitmenns cyay 3a HITK Ykpainu (ct. 314)
i CK Yxpainu (ct. 224).

Crarta 240 CK Yxpaiam He TmpocTo BCTa-
HOBJIIOE KOJIO 0Ci0, SKi MalOTh IPaBO Ha 3Bep-
HEHHS JI0 CyAy 3 II030BOM IIPO CKacyBaHHS
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YCHHOBJIEHHsI a00 BHU3HAHHS YCUHOBJIEHHS
HeIHICHUM, a TIOPOKYE MiXKTasy3eBYy KoJi3ifo,
3okpema u. 2 ct. 19 IIITK Ykpainu BcTanoBIioe,
IO IMBIJbHE CYZOYMHCTBO 3/HCHIOETBHCS 32
npaBuiaamu, mepenbauenumu nuM  Kozpexcom
Y TIOPSIIKY 1I030BHOTO ITPOBA/KEHHSI, OKPEMOT0
TIPOBA/KEHHS.

3akonozascteo  Dpannii npo ycuHOB-
JIEHHSI TaKOX € KOMILJIEKCHUM MiXKraly3eBUM
iHCTUTYTOM, HOPMHU gKoOTO 30cepekeni B [TK
Opantiii, IIITK Opanrii, Kogekci 3akoHiB 1Ipo
ciM1o i comiambny ponomory (mami — KCC/I
Opanrii) [6, c¢. 344]. Ha Bigminy Bix CK
Vxpainu, KCCJ/l @panuii He ay6it0€ 1uBijib-
HUI TIpoliec i He CTBOPIOE MixKranaysesi Koui3ii
3 IIIIK Dparmriii, mpote Tak OyJI0 He 3aBKIM.
Cyrresi aminu B I[TTK Dpantiii mogo ycuHos-
nenns Binbymucsa B 1981 porni. 3asBa 10 cymy
3 1981 poky moma€eThes 10 Cyy BeJIUKOi iHCTaH-
mii Ta PO3IVIALAETBCA B IOPSAAKY OKPEMOIO
npoBaskennst. 3a IIITK Dpantii, iHakime Hix
B YKpaiHi BU3HaUeHa MiCyIHiCTh Iiei KaTtero-
pii ciipaB. 3asiBa PO YCUHOBJIEHHS TIOIAETHCS
0 Cyny 3a MiclleM IIPOKMBaHHS 3asiBHUKA,
skio BiH nmposxkuBae y @pantii (ct. 1166 IIITK
@panii). Takuii migxig, Ha Hauly ay™MKy, OyB
6u BUIIpaBAAHUM i 111 YKpaiHu, OCKIIBKY CY/I
TaK 4M iHaKIIe IepeBips€e Ta OIHIOE JT0Ka3H,
O HAJA€ 3aABHUK 3a MiCIeM CBOTO IPOXKU-
BaHHS, IIPUIIBUJUIYETLCS PO3IJIST  CIIPABU.
[auni B ykaszawniit cratti IIIIK @pantii iizersest
po miacyaHicTh uiei kareropii crpas 3a mic-
1leM TIPO’KMBAHHS YCUHOBJIEHOIO, SIKIIO 3asIB-
HUK TIPOKMBA€E 3a KopAoHoM. Taxuil miaxin
3PO3YMiJINi, OCKIJIbKYU CIIPSIMOBAHUM Ha 3aXUCT
intepeciB autunu. Tperiii BapianT Bu3Ha-
YeHHS MJICY/THOCTI IIOJIATAa€E B TOMY, 1110 BJIAcHe
3agBHUK o6upae cyn Dpanilii, K0 3aBHUK
Ta YCUHOBJIEHUN IPOXXUBAIOTH 32 KOPAOHOM.
Taxwnii migxizn, Ha HANITY TyMKY, CIIPUSIE 3aXUCTY
rpomazsin Opaniiii i YHEMOKIBIIIOE 3T0BKHU-
BaHHSM Ha IIKOAY IUTHHI.

Hacrtynna BigMinmicTs mpoliecyasabHOTO
incruryry ycunosieHHs panuii mossrae
B poJii TPOKypaTypu B 11boMy nporieci. Crpasa
POSIVISIAETHCA B CYAL JIMIIE ISl OTPUMaHHA
BiAIIOBiZIHOrO BUCHOBKY OpraHiB IIPOKypaTypu
(ct. 1170 IIITK Dpanriii). B Ykpaini anamoriu-
HUI BUCHOBOK TOTYE Bi/[IIOBiTHNIT OpraH OIiKN
i mikimyBaHHA. SIKIO YCHHOBJIEHUH NPOKUBAB
y POAMHI 3asfBHUKA /10 IATHAALATUPIYHOrO
BiKy, 3asIBHUK MOJKE 3BEPHYTHCSI OCOOHCTO /10
npokypopa Pecitybuiku, sikuii Mae nepenatu
Taky 3asBy /10 cyay (cr. 1168 IITK Dpaniii).

[TpaBoBi Hacmigkm yCHWHOBJIEHHS, BHUKJIA-
neni B cT. 232 CK Yxpaiau i ct. 356 ITK Dpan-
mii, cXoxi: 3 MOMEHTy 3iliCHEHHS YCHUHOB-
JIEHHA TPUIHMHSAIOTHCA OCOOMCTI Ta MalHOBI
npasa i 000B’A3KM MikK GaTbkaMu Ta 000010,
sKa YCUHOBJIEHA, a TAKOX MiX Helo Ta iHITMMUI
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ii pogmuamMu 3a TMOXOKEHHSIM. Takosk cXoxi
11 BUHATKY i3 I[bOTO 3araJIbHOTO IIPAaBUJIA.

[opsinox CKaCyBaHHS YCUHOBJIEHHS
Bu3HavyeHo B cT. c¢t. 1177 1 1178 IIIIK ®Dpan-
1ii, 30KpeMa amnesdlliilHa cKapra TOJA€ETbCI
i1 pO3IJISAJA€EThCA 3a IPaBUJIAMHU  TO30BHOTO
NPOBA/KEHHA B Cy/i Hepiioi incranuii micuas
oZlep’KaHHSI  BIJIIIOBiZIHOIO BHUCHOBKY Opra-
HiB mpokyparypu. ¥ 2006 p. mporiecyarbHII
IHCTUTYT YCUHOBJICHHS JOIIOBHEHM cT. 1178-1,
y SKill BU3HAYEHO IPABO KaCAIliliHOTO OCKap-
JKeHHs YCMHOBJIEHHS # Te, 110 T10/[aua Kacailiii-
HOI CKapru MPU3YNUHSE BUKOHAHHS PillIeHHS
CyILy 1IPO YCUHOBJICHHS.

Hopmamu tnasu 5 «Po3srisix cyzom cripas
po ycuHOBJeHHS» po3ainy IV «Oxpeme
nposajpkennsy IIIIK Ykpainu He BcTaHOB-
JIEHO OCOOJIMBOTO TIOPSIAKY — AmeJisiiiiiHoOTo
OCKapsKeHHsI PillleHHsT CYAy, TOOTO PillleHHsI
Cyly OCKap:Ky€TbCsl B amesslliiHiil iHcTaH-
mii Ha 3araxpHUX mifgctaBax. [Ipote HOpMM
CK VYkpainm BCTaHOBJIIOIOTH KOJIO 0OCi0, dKi
MaIOTh IIPaBO HA 3BEPHEHHS /10 Cy/Ay 3 M030-
BOM IIPO CKaCyBaHHsI yCUHOBJIEHHs 400 BU3HA-
HHS YCUHOBJeHHsd HexificauMm (cT. 240
CK ¥Ykpainm), a TakoK MOPSJIOK CKACYBAHHS
abo Bu3HAHHS yCHHOBJeHHs Hexilicnum. Ha
Hallly AYMKY, PillleHHS CyAy IpO YCHHOB-
JIEHHSI, 110 HabPaJIo 3aKOHHOI CUJIU, MOKe OyTH
¢akTHYHO CKacoBaHO B croci6 i 3 mizgcras,
BHU3HAYEeHUX y cT. cT. 236, 238 CK Yxpainn.
CrpaBu TIpO BU3HAHHS YCHMHOBJIEHHS He[ili-
CHUM i CKacyBaHHS YCHHOBJIEHHS € CIIpaBaMu
II0O30BHOTO IPOBA/KEHHH, TOMY 11 KaTeropis
CIPaB IMi/IJIATAE PO3IJISAAY 32 3araJbHUMU 1pa-
Bustamu. IIpn posrisiai cnpas npo BU3HAHHS
YCUHOBJICHHSI HEJiHCHUM CyJ Ma€ BUXOIUTH
3 TOro, IO 3aKOHOM YCTAHOBJIEHO IIPABOBi
MiZICTaBM Ta MOPSNOK BU3HAHHS HeAICHUM
TAKOTO yCHMHOBJEeHHS. BinmoBigHo 10 wacTwH
112 cr. 236 CK Ykpainu, cyn 060B’SI3KOBO
BU3HAE YCUHOBJIEHHS HEAIHCHUM, SKIIO BOHO
3aiiicnene 6e3 3rogu AUTUHM i OATHKIB, SKa
Gysa HeobxigHa, ab0 SKIIO YCHMHOBJIIOBAY HE
6a:kaB HACTAHHS TPaB Ta 0O0B’SI3KIB, 110 BUHU-
KaloTh YHACJiOK ycuHOBJieHHs (dikTnBHE
YCUHOBJIEHH: ). 3TifiHO 3 yacTuHaMu 3 Ta 4 1iei
CTaTTi, CyZl MO’KE BU3HATH HEAIHCHUM yCHHOB-
JIEHHd, 3AicHeHe Ha MmifcTaBi migpoOaeHHX
JNOKYMeHTiB abo 3a BimcyTHOCTI 3roau ocib,
3a3HaueHux y ctarTax 220-222 CK Yxkpainn.
3 orysimy Ha Te 1o 4. 5 cr. 237 CK Ykpainu
nependayeHo MOKJMBICTh AJIbTEPHATUBHOTO
BUPIIEHHs] UTHHOIO MUTaHHS 11070 306epe-
JKeHHsI TPi3BHIIa, iMeHi o 6aTbKOBI, AKi BOHA
o/lepKajia y 3B'3Ky 3 YCUHOBJIEHHSIM, y pasi
BU3HAHHS YCUHOBJIEHHS HeilicHUM abo #ioro
CKacyBaHHS HeOOXiHO 3'sicyBaTH OasKaHHsI
IUTHHU U Bigo6pasuT WOr0 B CYHOBOMY
pirenHi. 3akoHOM He 3a6O0POHEHO BU3HABATH
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YCUHOBJIEHHSI HEIiHCHUM IHCISA JOCATHEHHS
NUTUHOIO TOBHOIITTA. OTIKe, HEeIICHUM MOXKe
6yTv BM3HAHO YCHHOBJIEHHS U ITOBHOJITHBOI
0co6u. YCUHOBJICHHSI, BU3HAHE HEIIHCHUM,
AHYJIOETBCS 3 MOMEHTY HOTO 3/ilICHeHHSI.
Y pasi BU3HAHHS YCUHOBJIEHHS HeNilCHUM
NPUIUHSIOTHCS MpaBa i 060B’SI3KH, SKi BUHU-
KJIU paHile i ycTaHOBJIEH] /1J11 YCUHOBIIOBAYA,
Oro poAnyiB Ta YCUHOBJIEHOI IUTUHU, BOJTHO-
4ac BiIHOBJIIOIOTHCSA TaKi IMpaBa MiX AUTUHOIO
Ta ii GaThbKaMu.

Bunaernces, mo cr. 236 CK Ykpainu Bcta-
HOBJIIOE YMOBU HEIMCHOCTI yCHHOBJICHHS
3aJIe’KHO BiZi 03HAK /1e)eKTHOCTI BipTyalIbHOTO
[IPaBOYMHY MIO/I0 YCUHOBJIEHHs (zedeKT Boui
YYaCHMKIB yCMHOBJIEHHS, AedeKT 3MiCTy J0KY-
MeHTiB). HacrpaBai yuacHUKH yCUHOBJIEHHS
He YKJIaJaloTh IIPaBOYUH IIPO yCUHOBJIEHH,
TOMY €KCTPAIIOJIIOBATU LMBIIICTUYHI IIpaBuUja
HeLINCHOCTI TIPaBOYMHY Ha (OPMaIbHO CXOXKi
Bimnocunwu, Busnaveni B ct. 236 CK Ykpainu,
GyJ10 6, Ha HAIIY YMKY, TOMUJTKOBUM 3 OTJISILY
Ha 30BCiM iHIIy IIPaBOBY IIPUPOLY OCKAPKEHHS
piments cyay. HeoOxinHo BU3HATH, 1110 HOPMA
IIPO HEAIHMCHICTh yCHHOBJIECHHS (DAaKTUYHO CKa-
COBy€E pilleHHda CyJLy IIPO YCUHOBJICHHSA 3 IIiJi-
cTaB, IKi ¢y MaB OM JOCHIANTH, MEPEBIpUTH,
aJie 1[boro He 3po6uB abo 3poOUB B HETOBHOMY
o6c¢s3i. Ha Hanty myMmMKy, HeIiiCHICTD yCUHOB-
JieHHs 3 mifcTas, BudHaueHux y ct. 236 CK
Ykpainu, Mae GyTH BCTAHOBJIEHA CYIOM aTleJisi-
1i}{HOI iHCTaHIi{, a He TUM caMUM Cy/IOM TIepIIoi
iHCTaHIIi1 B TT030BHOMY TIPOBAJKEeHHI. 3 Oy
Ha COIiaJIbHy BaKJIUBICTb {HCTUTYTY YCUHOB-
JietHst, OyJio 6 AOIIBHO 30UIBIIUTH CTPOK Ha
aneJsisiliiiHe OCKapyKeHHs pillleHHs Cy[Ly IIpo
YCUHOBJIEHHS 3 TifCTaB HEIiNICHOCTi yCHMHOB-
JICHHA

YcuHoBseHHs, 3/1ificHeHe 32 3aKOHOM, MOXKe
6yTH ckacoBaHe 3a PIlIEHHIM CYAy 32 YMOB, IO
B Ileil MOMEHT TaKe YCHMHOBJIEHHSI CYyIIePeYUTh
inTepecam auTwHM # (ab60) YCHMHOBJIOBaYa
(ct. 238 CK Yxpaian). Bunaerscs, mo B mpomy
BUIIAJIKy 3 yPaxyBaHHsI 0COOJUBOCTEN HOPMU
IIPO CKACyBaHHs YCHUHOBJIEHHSI PillleHHS CyZay
Mae OyTH IeperyissHyTe 3a HOBOBMSIBJEHUMU
obcTaBUHAMU, ajle He B AlleJIsAiliHOMY TIpoBa-
JUKeHHi YU B ITO30BHOMY IIPOBAJ)KEHHI B TOMY
CaMOMYy CYZAi IepIoi incTaHmii.

BucHoBku

[TopiBusinibHUIT  aHANi3  MPOIECYATHHOTO
3aKOHOMABCTBA YKpainu Ta Mpaniiii B cripaBax
PO YCUHOBJIEHHS 3acBifluye IIPO iCHyBaHHH
YHiBepcaJbHUX iAXOAiB [0 PO3B’s3aHHs MPo0d-
JIeMM YCHUHOBJICHHS B Cy4aCHOMY CYCIIiJIb-
crBi. B 060X mep:kaBax pillleHHsI PO YCHHOB-
JIEHHSI YXBAJIIOE CyJl B OKPEMOMY IIPOBa/sKeHHi
3a 3agBOI0 YCHHOBJIOBaYa I BIiATIOBIZHO 10
BUCHOBKY oprauiB tpokyparypu (Dpaniiis),
oprany omiku i mikmyBauHs (Ykpaina). [Ipa-
BOBi HACJI/IKK YCHHOBJIEHHS B 000X IpaBo-
BUX CHCTEMaX Maiike cxoxki. B 060x 1mpaBoBux
cucTeMax aressiiliHa ckapra Ha pillleHHs cyay
IIPO YCUHOBJICHHA IIOJJAETHCA 32 IIPaBUJIAMU
IM030BHOTO TPOBA/KeHHS. BiMiHHiCTDh TIpOIIe-
CYaQJIBHOTO PeryJIlOBaHHSA y CIIpPaBax IIPO yCH-
HOBJICHHS 110JIATAE€ B MOKJIMBOCTI KacaliiiHoro
ockap:keHHst pimensst cyay DOpaniii ta mpu-
3yNIMHEHHS BUKOHAHHSA PillleHHs CyLy PO yCh-
HOBJIEHHSI 3 MOMeHTy mofanns kacarii. I[ITK
Dpanriii, KCC/I Mpasniiii He MicTSTH HOPM PO
[I030BHE NIPOBA/KEHHS 1010 HesilicHocTi ycu-
HOBJIEHHsT 260 CKACyBaHHS yCHHOBJIEHHSL.
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Alona Skichenko. Court consideration of adoption cases: comparative analysis of civil

procedural legislation Ukraine and France

The article examines the problematic issues of procedural regulation of adoption, recognition of adoption
as invalid, cancellation of adoption under the legislation of Ukraine and in comparison with the relevant
legislation of France. Anattemptismadet of indcommonalities and dif ferences in the regulation of adoption.

The conclusion that the right tomaternity and the right topaternity is the dominant right amongmany
other personal non-property right softhespousesissubstantiated. However, it should benoted that despite
the normative definition of the right tomother hood through the prism of the subject of this right — the wife
(Article 49 of the Criminal Code), such a right can beex ercised by anun married woman. The thesis is
substantiated that the right to adoption is a component of the right to motherhood, ie the adoption of a certain
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person into one's family as a daughter or son, which is carried out in accordance with the law. It is concluded
that adoption, in most cases, is the realization of a person's natural need to be a father, mother, and therefore
the right to adoption must be attributed to the personal non-property rights of the person, the non-property
rights of the spouses.

The legal institution of adoption under the legislation of Ukraine and France is a complex institution
and includes the rules of civil procedural, family, civil codes.

The legal consequences of adoption set out in Article 232 of the Civil Code of Ukraine
and Article 356 of the Civil Code of France are similar — from the moment of adoption, personal and property
rights and obligations between the parents and the adoptee, as well as between her relatives by descent.
Exceptions to this general rule are also similar.

It is concluded that under the CPC of France the jurisdiction of this category of cases is determined
differently than in Ukraine. The application for adoption is submitted to the court of the applicant’s place
of residence if he resides in France. In our opinion, such an approach would be justified for Ukraine as well,
as the court in one way or another checks and evaluates the evidence provided by the applicant a this place
of residence, and the consideration of the case is accelerated. Further, this article of the CPC of France refers
to the jurisdiction of this category of cases at the place of residence of the adopted child, if the applicant
lives abroad. This approach is understand able because it aim stoprotect the interests of the child. The third
option for determining jurisdiction is tha the applicant actually choose the French court if the applicant
andthe adopteeresidea broad. This approach, in our opinion, helps to protect the citizens of France and prevents
abuse to the detriment of the child.

The conclusion that Art. 236 of the IC of Ukraine establishes conditions of invalidity of adoption depending
on signs of defect of the virtual transaction concerning adoption (defect of will of participants of adoption,
defect of the maintenance of documents). In fact, the participants in the adoption do not enter into adoption
transactions, so extrapolate the civil rules of invalidity of the transaction to formally similar relations, defined
in Art. 236 of the IC of Ukraine would be, in our opinion, erroneous given the completely different legal nature
of the appeal of the court decision. It must be acknowledged that the rule on the invalidity of adoption actually
overturns the court's decision on adoption on grounds that the court should have investigated, verified but did
not do so or did not do so in full. It is proposed to amend the legislation in order to, the invalidity of adoption,
on the grounds specified in Art. 236 of the IC of Ukraine, could be established by the court of appellate
instance, and not by the same court of first instance in the claim proceedings. Given the social importance
of the institution of adoption, it would be appropriate to extend the period for appealing the decision
of the court on adoption on the grounds of invalidity of adoption.

It is concluded that the adoption carried out by law may be revoked by a court decision, provided that
at the moment such adoption is contrary to the interests of the child and (or) the adoptive parent. It is
proposed to amend the legislation soth at the court's decision would in such cases bereviewedin the light of new
lydiscovered circumstances, but not in appellate proceeding sorin claim proceeding sinthe same court of firstin
stance.

Key words: court, court decision, civil process, family, adoption, jurisdiction.
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