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IMPROVEMENT OF ADMINISTRATIVE AND LEGAL
REGULATION OF CONTROL OVER COMPLIANCE
WITH LEGISLATION ON PROTECTION

OF ECONOMIC COMPETITION: FOREIGN EXPERIENCE

Abstract. The issues of identifying peculiarities, methods and means, as well as the state regulatory
framework for economic processes (including relations of economic competition) cannot be considered as
an exclusive problem of the national economy and the system of public administration of Ukraine. The issue
isglobal and, as a result, is subject to different solutions in each country. Despite the availability of different
approaches and disagreements in the understanding of the role of the state in the administrative and legal
regulation of relations of economic competition, there are some common global trends in the construction
of systems of protection of economic competition, including the system of control over compliance with
legislation on protection of economic competition. The international community and some developed
countries of the world have relevant experience in the administrative and legal regulation of specificities
of control over compliance with legislation on protection of economic competition, the advanced
and progressive ideas of which should be taken into account by Ukraine for successful implementation
of domestic policy measures in this sphere. The purpose of the article is to make proposals for improving
administrative and legal regulation of control over compliance with the legislation on protection
of economic competition taking into account the experience of foreign countries. Results. The article proves
that the study of the foreign experience of administrative and legal regulation of control over compliance
with the legislation on protection of economic competition. The progressive trends of the administrative
and legal regulation of control over compliance with the legislation on the protection of economic
competition in France, the United States of America and Germany are considered. Conclusions. The
positive features of the domestic administrative and legal regulation of control in this field are underlined,
and some features are compared with the above-stated countries. The author highlights the principles
of foreign experience in the organization of the administrative regulatory mechanism for control over
compliance with legislation on protection of economic competition, which should be adopted in Ukraine.

Key words: protection of economic competition, foreign experience, unfair competition, consumer
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1. Introduction

The issues of identifying peculiarities,
methods and means, as well as the state
regulatory framework for economic processes
(including relations of economic competition)
cannot be considered as an exclusive problem
of the national economy and the system
of public administration of Ukraine. The issue
is global and, as a result, is subject to different
solutions in each country.

Despite the availability of different
approaches and disagreements in the under-
standing of the role of the state in the adminis-
trative and legal regulation of relations of eco-
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nomic competition, in there are some common
global trends in the construction of systems
of protection of economic competition, includ-
ing the system of control over compliance with
legislation on protection of economic competi-
tion. The international community and some
developed countries of the world have relevant
experience in administrative and legal regu-
lation of peculiarities of control over compli-
ance with legislation on protection of economic
competition, the advanced and progressive
ideas of which should be taken into account
by Ukraine for successful implementation
of domestic policy measures in this sphere.
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Analysis of recent research
and publications. The development of ways
and methods of improving administrative
and legal regulation of control over
compliance with the legislation on protection
of economic competition is covered by
the contributions of the following scientists:
O.M. Vinnyk, O.0. Bakalinska, O.V. Bezukh,
V.E.Belianevych, V.V.Bordeniuk, V.P. Dakhno,
0O.1. Zavada, V.K. Mamutov, O.1. Melnychenko,

0.0. Pletnova, N.O.  Saniakhmetova,
V.S. Shcherbyna and others.

Previously unresolved problems.
Nowadays, there is a lack of studies

of administrative and legal regulation of control
over compliance with legislation on protection
of economic competition taking into account
experience of foreign countries.

The purpose of the article is to form
proposals  for improving administrative
and legal regulation of control over compliance
with the legislation on protection of economic
competition taking into account the experience
of foreign countries.

Main material statement. First of all,
attention should be paid to the standpoint by
B.V. Derevianko and S.A. Parashchuk,
who differentiate 4 trends of the formation
of legislation on protection against unfair
competition. Countries with the legislation
of the first trend are countries where
the prosecution of unfair competition is based
on the general provisions of Civil Tort Law.
France, Italy and the Netherlands are among
such countries. In general, France is considered
the historical homeland of the concept “unfair
competition” (Parashchuk, 2002, 5-6). The
notion of unfair competition was fixed in
the Paris Convention for the Protection
of Industrial Property of March 20, 1883
(RT 11 1994, 4/5, 19) (hereinafter -
the Paris Convention) (Paris Convention for
the Protection of Industrial Property, 1990).
Countries with the legislation of the second
trend are countries in which protection against
unfair competition is carried using both general
provisions of civil law and provisions of special,
economic or trade, legislation. Such countries
include Great Britain, Ireland, Belgium. The
countries of the third trend of legislation
are countries that have adopted special
(economic or trade) legislation regulating
protection against unfair competition. They
include  Germany, Austria, Switzerland,
Spain. In some countries of the fourth trend
of legislation against unfair competition, such
as the United States, Japan, Canada, regulatory
mechanisms against unfair competition are part
of anti-trust legislation, as unfair competition
is seen as one of the elements of monopoly.

Within the framework of the legislation
on combating monopoly, specific elements
of offenses characterized as unfair competition
(Parashchuk, 2002; Derevianko, 2014) are
identified.

2. United States of America

The world practice of competition
regulation was launched in 1890, when
the Sherman Antitrust Act was adopted in
the USA. The Sherman Act provided that
the trusts that monopolized industry markets
should be replaced with decentralized,
managed, competing enterprises. This Act
prohibited monopolization of any trade sector
and provided for a list of penalties that could
be applied to monopolists, from monetary fines
to criminal liability. In particular, paragraph
1: Every contract, combination in the form
of trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States,
or with foreign nations, is declared to be illegal.
Paragraph 2: Every person who shall monopolize,
or attempt to monopolize, or combine or
conspire with any other person or persons, to
monopolize any part of the trade or commerce
among the several States, or with foreign
nations, shall be deemed guilty of a felony, and,
on conviction thereof (Kolisnychenko, 2004,
pp. 74-75). According to the Sherman Act,
both the Ministry of Justice and the parties
affected by the commerce monopolies could sue
them. Firms, deemed guilty of a felony, could
be liquidated by the decision of the court; also,
court orders prohibiting those types of activities
that were considered illegal by the Act could be
issued. However, the first court interpretations
of the Sherman Act revealed serious doubts
about its effectiveness, as it became clear that
it was necessary to formulate more precise
anti-trust moods of the government. Even
basic concepts such as “trust”, “monopolization
or monopolization attempt”, “monopolistic
union”, “trade restriction” were not defined.
This Act was not perfect. Given this, in 1914,
the U.S. Congress adopted the Clayton Act
and the Federal Trade Commission Act. The
first of them banned price discrimination, that
is, to discriminate in price between different
purchasers, provided that the differences
in prices are not caused by different costs;
the other one envisaged the creation
of a commission for implementation. The
following paragraphs of the Clayton Act were
called to strengthen and clarify the meaning
of the Sherman Act: Paragraph 2 states
illegality of price discrimination of purchasers
when such discrimination is not due to
the difference in costs. Paragraph 3 prohibits
exclusive (or “forced”) agreements, under
which the manufacturer would sell some
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goods to the purchaser only on the condition
that the latter purchases other commodities
of the same seller, and not of its competitors.
Paragraph 7 prohibits the acquisition by one
corporation of stock of another if this may
weaken competition. Paragraph 8 prohibits
the formation of the Board of Directors when
the head of one firm is also a member of the board
ofacompeting firm —inlarge corporations, where
the result would be a decrease in competition
(Semiuelson, Nordhauz, 1998, p. 271).

In 1936, this Act was supplemented by
the Robinson-Patman Act, which prohibited
purchasers to agree to pre-discrimination
prices. In 1950, the Congress additionally
adopted the Celler-Kefauver Act which
prohibited the acquisition of shares or property
of another firm with negative consequences
for “any commercial line”. As a result, all
horizontal and vertical mergers and mergers
of conglomerates were subject to antitrust
laws. U.S. antitrust laws also provided for
certain exceptions to the application. Thus,
the Sherman and Clayton Acts did not apply
to trade unions’ activities in the field of strike,
to farm cooperatives in case of their sale
of agricultural products, etc. All of these acts
regulate competition in the US for almost 100
years, still being in force (Kolisnychenko, 2004,
pp. 74-175).

Modern antitrust laws are implemented by
specially established bodies, in particular, in
the USA —the Federal Trade Commission (created
on the basis of the Federal Trade Commission
Act of 1914) and the Antitrust Department
of Justice. The main objective of the antitrust
laws is to restrict monopolies and their power, to
create a competitive environment, and to support
small businesses. The strictest antimonopoly
Law controls the associations of enterprises
that produce similar goods and services, which
leads to monopolization of the industry. The
methods of implementation of antitrust laws in
the USA are liquidation of the firm, it happens for
monopolization of more than 60% of any goods
or services, as well as high taxation of monopoly
profits, control of prices of monopolists, their
disaggregation, etc. (Mochernyi, Usatenko,
Chebotar, 2001, p. 150). U.S. antitrust laws are
more stringent than those in other countries
and are broader in scope. In fact, it does not
clearly interpret what is allowed and what
is not, creating only a basis for broad powers
of the Department of Justice, the Federal Trade
Commission and courts to interpret them
and apply them in practice (Pindaik, Rubinfeld,
1996, p. 330).

Therefore, it should be noted that
the indisputable attainment of the United
States legal system is the launching of anti-
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monopoly and laws on control over compliance
with the legislation on protection of economic
competition. The positive point is that
the legislation has recognized and established
that any actions aimed at distortion or violation
of economic competition in the market are not
onlyamanifestation of the peculiarities of market
competition and deviation in the development
of perfect competition, but also a serious
violation of market laws, fair trade habits, that
is why they are prohibited by law, and society is
protected from such violations by force of State-
compulsion. Furthermore, it is essential to mark
that the U.S. antitrust laws have established
an institution similar to the functions and tasks
of the Antimonopoly Committee of Ukraine —
the Federal Trade Commission, which means
common systems and approaches to controlling
the protection of economic competition in both
States. However, the author notes that other
peculiarities of U.S. legislation on protection
of economic competition are different from
the legislation of Ukraine. In particular, too
strict measures and actions of responsibility for
violation of legislation on protection of economic
competition, providing opportunities for
expanded interpretation of antitrust legislation
by judicial bodies, as well as control bodies. Such
specificities cannot be adopted and adapted in
the legislation of Ukraine in view of the national
legal system and legal consciousness, which
define the necessity of clear and detailed
formulation of the articles’ dispositions,
unambiguous understanding of the regulatory
legal provisions.

3. Federal Republic of Germany

The Federal Republic of Germany is one
of those countries where the legislation on
combating unfair competition, in particular,
illegal use of business reputation is developed
separately from other legal regulations.
In the Federal Republic of Germany,
an independent antimonopoly (cartel) law
arose only in the second half of the 20th
century with the adoption of the Law on cartels
of 1957. German lawyers distinguish anti-
monopoly legislation aimed at restricting free
competition through cartels or coordinated
actions by competitors, and legislation that
prevents unfair competition. It appeared much
earlier than the antitrust law (the Act Against
Unfair Competition of 1909) and protects fair
competition between entrepreneurs. Both
branches of legislation (antimonopoly law
and law against unfair competition law) are
defined in the Federal Republic of Germany in
one term — “competition law”. On June 8, 2004,
the German Act against Unfair Competition
came into force (Finger, 2019). The special
feature of the new Act is that the definition
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of fundamental terms used in the Act is
contained in the Civil Code of the Federal
Republic of Germany (Burgerliches Gesetzbuch,
BGB). Instead of the “Gute Sitten” concept,
the new law uses the notion of “injustice” in
accordance with EU legislation. According
to the new Act, misleading advertising is
prohibited (§ 5 UWG), comparative advertising
is regulated (§ 6 UWG). One of the main
violations in the Federal Republic of Germany
is the attack on business reputation. It is
unfair and is expressed in a dismissive attitude
or defamation of goods, services, actions or
commercial circumstances of a competitor.
Clause 4(8) UWG prohibits the statement or
dissemination of facts about the goods, services
or business of a competitor, which can cause
harm to the business or the owner (Finger,
2019; Derevianko, 2014).

The emphasis not only on combating
violations of economic competition, but also on
preventing such violationsis arather progressive
and worthy of following specificity of legislation
of the Federal Republic of Germany on
protection of economic competition. It should
be noted that in comparison with Ukrainian
legislation in the field of protection of economic
competition, the legislation of Germany focuses
more on description in detail of those actions
of economic entities, which are qualified
as unfair competition, as well as protection
of business reputation on the market. Therefore,
the legislation of Ukraine in this field needs
to be reviewed and clarified in view of similar
trends in German legislation.

4. Conclusions

Summarizing the above-mentioned
experience of foreign countries with developed
economies in terms of the introduction
and development of their national systems
of control over compliance with legislation on
protection of economic competition, it is worth
stating that in general, Ukrainian legislation on
control over compliance with the legislation on
protection of economic competition, as compared
to the legislation of foreign countries under study,
is rather progressive, reflects and strengthens
similar principles and fundamentals of the world
community in the field of protection of economic
competition  (prohibition  or  limitation
of monopoly, prohibition of anti-competitive
coordinated actions, regulation and control
of concentration of economic entities, regulation
of prices in sectors of natural monopolies, etc.). It
should also be noted that the role of the judiciary
intheimplementation of the policy of control over
compliance with the legislation on protection
of economic competition (France, the USA
and other countries), which in this field not only
apply legal provisions and bring offenders to

justice but also officially interpret the laws on
protection of economic competition, providing
for the establishment of a common practice
of legal understanding and application in this
field. In the auhtor’s opinion, radical methods
and measures to control compliance with
the legislation on protection of economic
competition developed and operating in the USA
are not relevant for application in Ukraine. The
experience of administrative and legal regulation
of control over compliance with legislation
on protection of economic competition
of the countries of Europe is more appropriate
to Ukrainian system of law and the form
of government, because the monopoly is not
prohibited but regulated in its manifestations in
order to prevent infringement of rights of other
economic entities, consumers, other participants
of market relations. However, administrative
and legal regulation of the control over
compliance with the legislation on protection
of economic competition in Ukraine is similar
to the U.S. legal regulatory framework in
the context that, in both states, control over
compliance with the legislation on protection
of economic competition develops as a separate
branch of the legal regulatory mechanism,
violations of the legislation on protection
of economic competition are separate elements
of offenses subject to criminal, administrative
and other liability.

Despite  the sufficient advancement
of administrative and legal regulation
of control over compliance with the legislation
on protection of economic competition in
Ukraine, some progressive ideas of international
experience of the regulatory framework in this
field should be taken into account:

— Fight against corruption. The mentioned
experience is the most relevant to control over
compliance with legislation on protection of eco-
nomic competition in public procurement, as
well as during the control over compliance with
the legislation on protection of economic compe-
tition by the bodies of the Antimonopoly Com-
mittee of Ukraine, overcoming possible cases
of unequal and subjective approach to the partic-
ipants of the case on violation of the legislation
on protection of economic competition;

— Enhancement of liability for violation
of legislation on  protection  against
unfair ~ competition and  improvement
of the administrative and legal regulatory
mechanism in this field should be realized
through the means of a more precise formulation
of dispositions of articles and, accordingly,
of elements of offenses;

— Opportunities for effective implementation
of the powers of the Antimonopoly Committee
of Ukraine concerning market research,
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determination of limits of the commodity
market, as well as the status, including monopoly
(dominant), of economic entities on this market
and to make, as a result of such monitoring,
appropriate decisions (orders);

— Protection of consumer rights in
the field of protection of economic competition
by introducing additional violations to the list

of violations of the legislation on protection
of economic competition: any violation
of the right of the consumer to freedom of choice
of products during the sale of the products;
violation of freedom of the will and/or freedom
of expression of the consumer in any way during
the sale of the products; the price of products
determined in an improper manner.
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YAOCKOHAJEHHA AAMIHICTPATUBHO-IIPABOBOI'O PETYJ/JIIOBAHHA
KOHTPO.JIIO 3A TOAEP;KAHHAM 3ARKOHOTABCTBA ITPO 3AXUCT
EKOHOMIYHOI KOHKYPEHIIII: JOCBIJ 3APYBLKHUX KPATH

Anoranisi. ITpobiema BuzHaueHHsI 0cOOJMBOCTEN, METOMIB i 3ac06iB, a TAKOK MEK AEPKABHOIO
PEryJIOBaHHST €KOHOMIYHKX TIPOIECIB He MOXKe GYTH BiJHEceHa BUKJIIOYHO 0 MPOOJIEM HAIOHATHHOT
€KOHOMIKH i1 cucteMu myOJiuHOrO ajMiHiCTpyBaHHs YKpaiHu. 3azHaueHe NUTAHHs Ma€ JI00AIbHUIA,
3araJbHOCBITOBHII XapaKTep Ta, STK HACJ/IOK, Ti/JIATA€ BUPINIEHHIO B KOXKHIH kpaini mo-pizaomy. [lompu
iCHyBaHHS Pi3HUX MIAXOAIB i Po36iKHOCTEl y PO3YMiHHI POJIi JepsKaBU B aJMiHiCTPATUBHO-IIPABOBOMY
perymoBanHi BiIHOCKH eKOHOMIUHOI KOHKYPEHILii, y CBiTi € OKpeMi CIijibHi Tenaeniii B mobymoBi cuc-
TEMM 3aXHCTy €KOHOMIUHOI KOHKYpPEHILil, 30KpeMa it CHCTeMM KOHTPOJIO 3 JOTPUMAHHAM 3aKOHO/IaB-
CTBa TIPO 3aXMCT eKOHOMIUHOI KOHKYpeHTIii. Mi>kHapoHa CIibHOTA Ta OKpeMi pO3BUHEHi iepsKaBy CBITY
BUPOOKJIM BiIOBIAHMIA TOCBIZ aAMiHICTPATMBHO-IIPABOBOTO PETYJIIOBAHHA OCOOIMBOCTE KOHTPOJIIO 3
JIOTPUMAHHSM 3aKOHO/JIABCTBA [P0 3aXUCT €KOHOMIYHOI KOHKYPEHILii, IIepe/loBi Ta IPOrpecuBHi i/1ei SIKoro
TIOBMHHA BPaxyBaTH i YKpaiHa [JIs yCTilHOTO TIPOBeIeHHS 3aX0/[iB BHYTPIMIHBOI MO THKH B TOCTi/IKY-
BaHiil chepi. Memoro cmammi € HOpMYBaHHS TPONO3UILII 1010 BAOCKOHAJIEHHS a/IMiHiCTPaTUBHO-IIPa-
BOBOI'O PeryJIOBaHHs KOHTPOJIIO 3a AOAEPKAHHAM 3aKOHOLABCTBA IIPO 3aXUCT €KOHOMIYHOI KOHKYPEH-
wii 3 ypaxyBaHHAM J0CBify 3apyOikHUX KpaiH. Pesyavmamu. Y crarti 00rpyHTOBaHO HeOOXiiHICTH
BUBYEHHS JOCBiAY 3apyOiKHUX Kpait y cdepi aaMiHiCTPaTUBHO-TIPABOBOIO PETYIIOBAHHS KOHTPOJIIO 34
JI0/IepKaHHAM 3aKOHO/IABCTBA TIPO 3aXUCT eKOHOMIYHOT KOHKYpeHIlil. Po3riisinyTo nporpecuBHi TeHaeHIii
3ificHeHHA aIMiHICTPATUBHO-IIPABOBOTO PETYJIIOBAHHS KOHTPOJIIO 3 JI0/IeP/KAHIAM 3aKOHO/ABCTBA 1IPO
3aXHCT eKOHOMIUHOI KOHKYpeHTii Takux kpai, sk Opantist, Cionyydeni [Itatn Amepuku ta Himeuuwa.
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Bucnoexu. BusnaueHo mo3uTHBHI PUCH BiTYM3HIHOTO HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHS KOHTPOJIIO
B IOCHIKYBaHii cepi, TOPIBHSIHO OKpeMi 10To 0cOGIUBOCTI 31 CTAHOM PO3B’I3aHHSI 3a3HAYECHOTO IIUTAH-
Hs B HaBEJICHUX BUIIE KpaiHaX. ABTOPOM OKPECJIEHO 3acajiu 3apyOiKHOro 0By opraHisaltii aaminicTpa-
TUBHO-IIPABOBOI'O PETYJIIOBAHHA KOHTPOJIO 3a J0JEPKAHHSAM 3aKOHOJABCTBA PO 3aXUCT €KOHOMIYHOI
KOHKYPEHIIii, IKi BapTO TIepeiHAT! Y KpaiHi, Ta 3a1POIOHOBAHO NIJISXH IX 3a1103UIE€HHS.

Kmio40Bi c;10Ba: 3aX1CT €KOHOMIYHOT KOHKYPEHIIii, 3apyOisKHIiT T0CBII, HeT0OPOCOBICHA KOHKY PEHITis,
3aXMCT ITPaB CIOKUBAYiB, BiIIOBI/JaJIbHiCTh, MOHOTIOJII, 60p0Tb6a 3 KOPYIII€T0.
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