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CONSEQUENCES OF NON-COMPLIANCE
WITH THE REQUIREMENTS

FOR NOTARIZATION OF TRANSACTIONS
CONCLUDED BY ONE OF THE SPOUSES

Abstract. Domestic economic, social, and political reforms of recent decades have been designed
to transform the available system of social relations qualitatively, including proper regulation
of the conclusion of the transactions that require notarization, specifically of ones that are concluded
by one of the family members. The purpose of the article is to conduct a comprehensive analysis
of the key controversial or inconsistent aspects of the legal regulation of notarization of transactions
concluded by one of the spouses. The methodology of the research is based on the system of general
scientific and specialized legal methods. In particular, the author hasapplied systems analysis, synthesis,
deduction, induction, generalization, comparative-legal method, and formal-legal approach. Results.
Research findings involve a novel approach to determine the ways to overcome incoherence amidst
the complexity of the institution under consideration, which seamlessly encompasses the elements
of civil and matrimonial nature; therefore, it should be concurrently regulated by the rules of civil
and family law of our state. Conclusions. The results of this study indicate the relevance of a proposal
to reverse the situation in which a marriage contract certified by a notary before the formal marriage
does not enter into force de jure but leads to the emergence, change, or termination of the property
rights to certain assets of the other spouse. The author believes that the mentioned legal collapse
can be optimized by granting a marriage contract legal force from the moment of its notarization
regardless of the official registration of marriage. In the author’s profound conviction, which has
been substantiated in this study, it is the above approach that can assist in resolving longstanding
legislative controversy and simplifying the procedure for ensuing civil law consequences for
the conclusion of transactions, which are not certified by a notary, by one of the spouses, even if they
are in a de facto marriage.

Key words: notarial system, transaction, contract, spouses, notarization.

1. Introduction The abovementioned fact is distinctively

More than thirty years ago, our state
embarked on a path of comprehensive reforms
in the structure and essence of the entire
social relations; therefore, modern Ukraine
keeps its smooth progress, the vector of which
is set by the focus on generally recognized
principles and regulations of international
legislation. In this context, the institution
of family and marriage, which is one of the most
conservative by its nature and doesn’t tolerate
novelties due to deeply-rooted superstitious
beliefs and local traditions of particular
regions, was also subject to alterations both
in implementation and legal regulation.

© Yu. Opanashchuk, 2021

illustrated by matrimonial relations regulating
particularities of the notarization of transactions
of one of the spouses, even if relations are not
formalized.

Keeping in mind the age-long past
of the relations under consideration, one can
assert their systemically important nature
confirmed by the centuries-old genesis
of matrimonial relations, which had been
originally controlled by customs and, over
time, shaped the system of legal regulation
at the level of codified law branch. However,
despite the massive extension, law enforcement
practice in the property relations of spouses
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shows that many issues are handled casually;
this sort of situation needs an immediate

engagement of the consolidated efforts
of theorists and legal practitioners.
Analysis of recent research

and publications. The contributions of domestic
scientists give favorable consideration to
the legal institution under analysis, which
is one of the most important in the science
of civil law. Over the years, individual aspects
of the notarization of transactions concluded
by one of the spouses were examined by
T.V.Bodnar,N.D. Vintoniak, N. Ya. Diachkova,
S. Kozlov, I. M. Percheklii, Yu. O. Pylypenko,
V. M. Solovetska, F. A. Turchyn,
T. Ye. Kharytonova, V. V. Sharovarova.
At the same time, a great deal of the scientific
publications devoted to the specific area
doesn’t depreciate the relevance of this paper
because many theoretical and practical issues
are still controversial since legal doctrine is
in its infancy that affects statutory regulation
of particular relations. The mentioned gaps have
established the logic of the material statement
in this article that allows grading from the most
common problems to the most complicated
and inconsistent ones.

The purpose of the research involves
conducting a comprehensive analysis of the core
controversial or inconsistent aspects of legal
regulation of the notarization of transactions
concluded by one of the spouses. The author
has formulated and gradually performed
the following scientific research tasks to achieve
the outlined purpose:

— to analyze and elucidate fundamental
statutory provisions regulating civil law conse-
quences of non-implementation of notarization
of transactions concluded by one of the spouses,
who are in registered or de facto marriage;

— to determine the point of acquisition
of the rights and obligations under the marriage
contract signed before marriage registration to
clarify primary effects of non-compliance with
notarization of transactions concluded by one
of the spouses;

— to define features of notarization
of transactions concluded by de facto spouses.

Statement of basic research material.
The critical importance of the issues under
study is once more reinforced by the fact that
some transactions, which at first glance are not
associated with matrimonial legal relations, shall
be certified by a notary given the necessity to
observe and protect the interests of other family
members. In particular, to certify transactions
arising from marital relations of the families,
which have kids or minor children (Banasevych
et al, 2021). In T. Ye. Kharytonova’s
opinion, which the author completely shares,

6

the beforementioned practice is an additional
guarantee for protecting the property rights
of the youngest and least protected family
members (Kharytonova, 2018, p. 58). The
above is also peculiar to corporate relations.
Thus, when certifying a share purchase
agreement in the charter capital of a company,
a notary checks for spousal consent in case
of share acquisition using assets of joint
tenancy to identify the property’s legal status.
As V. 1. Krat and M. O. Bozhok rightly
note, if one of the spouses gains a share in
the charter capital of the company, a notary
requires spousal consent to purchase using
joint financial resources (Krat, Bozhok, 2017,
pp. 4—10). On the other hand, an agreement
on the alienation of corporate rights by one
of the spouses shall also be certified by a notary;
however, as N. D. Vintoniak accurately states,
the legislator doesn’t provide for the relevant
individual rule. In the scientist’s opinion, in case
of notarization of an agreement on the alienation
of corporate rights, the spouse who will act as
an acquiring party under the agreement based
on joint matrimonial property shall get a spousal
consent form certified by a notary (Vintoniak,
2019, p. 45).

Even a last will and testament as a unilateral
transaction made by one of the spouses
requires more focused attention at the moment
of notarization than other similar legal relations.
According to Yu. O. Zaika’s conclusions, the last
will form is subject to more strict requirements
than other civil law transactions: the last will as
a transaction comes into effect after the party’s
death (Zaika, 2004, p. 73).

2. Statutory regulation

In the context of statutory regulation
of the issues under study, para. 4.2, Chapter 1,
SectionITofthe Orderofthe Ministry of Justice
of Ukraine Ne 296/5 as of 22.02.2012 “On
the Approval of the Procedure for Performing
Notarial Acts by Notaries of Ukraine”
(hereinafter referred to as “Procedure”)
asserts that when certifying transactions
in the disposal of community property,
a notary requires a written spousal consent
if a document verifying the proprietary
right was issued in the name of one
ofthespouses(Poriadokvchunennianotarialnykh
dij, 2017).

The analysis of the rules of art. 65
of the Family Code of Ukraine (the FC
of Ukraine) demonstrates that the legislator
specified the types of transactions that
prescribe spousal consent: a transaction
that is beyond petty daily one; transactions
related to valuable objects; transactions
requiring notarization and (or) public
registration. Theorists extended this list by
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including a set of related and interconnected
legal relations, e. g. corporate. In the words
of N. D. Vintoniak, in case of contributing
corporate property to a legal entity’s charter
capital by one of the spouses as an investment
during the registration of a corporation, it is
believed that objects of community property
are transferred to the charter capital by mutual
agreement of spouses. In other words, there is
a presumption of spousal consent. Any actions
of one of the spouses towards the disposal
of joint tenancy means from the date of marriage
registration are considered to be committed
with the consent of the other spouse,
including the deposit of joint tenancy means as
an investment in the corporate’s charter capital
(Vintoniak, 2019, p. 45).

At the same time, a transaction related to
property disposal can be certified by a notary
without spousal consent in the following cases:

— a wife/a husband possesses separate
property (article 57 of the Code); according
to sub-para. 4.5, para. 4, chapter 1 of Section
IT of the Procedure of Facts’ Checking,
a notary makes a note in a transaction copy,
which is attached to the files of the notarial
case, with reference to requisites of specific
documents if the documents are not attached to
the transaction copy,

— a transferor — unmarried woman/man,
widow/widower; according to sub-para. 4.6,
para. 4, Chapter 1 of Section IT of the Procedure,
when a notary certifies transactions in property
alienation on behalf of an unmarried person
(unmarried woman/man, widow,/widower),
a transferor files an application saying that
property that is the subject matter of this
transaction is not joint tenancy. The notary
discloses the application to the other party
under the transaction and mentions this fact
throughout the text. The transferer shall
personally submit such an application; in
case of conducting a transaction by proxy,
a representative does the above if the transferor
has authorized him/her to file the application
confirming  his/her  (transferor’s) private
ownership on behalf of the transferor;

— property acquired by either spouse when
living apart from his/her spouse due to the de
facto termination of a marriage. To confirm that
property was acquired by either spouse when
living apart from the other due to the de facto
termination of a marriage, one shall provide
a copy of the effective court decision recognizing
private ownership of one of the spouses
that is the subject matter of the agreement
(sub-para. 4.7, para. 4, Chapter 1 of Section II
of the Procedure).

Thus, according to para. 2, art. 65
of the FC of Ukraine, a failure to provide

consent by one of the spouses is the sole reason
to hold a transaction invalid. As T. V. Bodnar
generalizes, a lack of spousal consent should
be considered as the sole reason to hold
the agreement on property disposal, that is
joint tenancy, concluded by one of the spouses
invalid (Bodnar, 2017, p. 81). Moreover,
the author shares N. D. Vintoniak’s opinion
that receipt of a notarized form of spousal
consent to enter into agreements verifies that
the agreement is to be concluded upon spousal
consent, and each of them is informed about
the transfer of joint property to corporate
charter capital. Receipt of a notarized spousal
notice form is the guarantee for reducing
the practice of declaring such agreements
invalid through judicial procedures (Vintoniak,
2019, pp. 45-46). Other scientists develop
these suggestions. Thus, N. Ya. Diachkova
and F. A. Turchyn mark that a notice giving
consent is a mere juridical fact which doesn’t
result in creating new rights and obligations
of neither party. In this scenario, joint
tenancy is regarded as an inseparable item,
and a joint-tenant gives his/her consent
to alienate a share of proprietary interest
in the whole item (Diachkova, Turchyn,
2015, p. 163).

Moreover, legitimacy of such a transaction
can be adjudicated, and thus, according to
V. M. Solovetska, judgment is a document
certifying the origin under certain circumstances
of the ownership right of community property
which was the separate property of a wife,
a husband. For instance, in practice, there
are situations when the separate property
of one of the spouses keeps its value, or its
cost essentially boosts due to the very joint
endeavors of both spouses (Solovetska, 2014,
pp. 51-52).

3. A point of the origin of rights
and obligations under a marriage contract
concluded before marriage registration

The fundamental problem discussed by
scientists and practitioners in the context
of the issue under study is the origin of rights
and obligations under a marriage contract,
which an engaged couple concludes and gets
it notarized BEFORE (the author’s notes)
the official registration of a marriage. According
to para. 1, art. 95 of the FC of Ukraine, if
a marriage contract is concluded before
marriage registration, it goes into effect on
the day of marriage registration, i. e. the contract
isn’t effective before marriage registration.
Therefore, para. 3, art. 334 of the Civil Code
of Ukraine mandatorily enshrines that
the acquirer gains the ownership right by
the contract, that is subject to notarization,
since the moment of such notarization.

1
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However, the FC of Ukraine doesn’t include
any special rules which specify the moment
of acquisition of the proprietary right under
the spousal agreement. Consequently, there
is a long-standing situation, which hasn’t
long changed at the legislative level, when
a notarized marriage contract concluded
before marriage registration (pursuant to
the FC of Ukraine) doesn’t go into effect but
results in the acquisition of the property right
by one of the spouses (pursuant to the Civil
Code of Ukraine). It stands to reason that
the mentioned controversy must be eliminated.
To handle the situation, V. V. Sharovarova
proposes to enshrine a more flexible rule in para.
3, art. 334 of the Civil Code of Ukraine: the title
to the property under a contract subject to
notarization shall arise since the moment of such
notarization, unless otherwise provided by law
(Sharovarova, 2017, pp. 122-123). There is
an obvious need to qualitatively update the text
of current civil laws regulating relations under
study through improving the basic approaches
to  understanding and  implementation
of challenging areas concerning
the non-compliance with the requirements
of notarization of transactions concluded
by one of the spouses. It is noteworthy that
many prominent scientists of our state support
the necessity to optimize prevailing civil acts. In
particular, S. O. Pohribnyi and O. O. Kot stress
that the specification of priority directions for
improving civil laws should ensure the most
decisive answers to current demands of law-
enforcement practice, which the most recent
edition of civil legislation lacks (Pohribnyi,
Kot, 2021, p. 113).

At the same time, S. A. Kozlov proposes to
update the Civil Code of Ukraine with a special
rule: under a marriage contract concluded before
marriage registration, the right of ownership
doesn’t arise since notarization but since
marriage registration and entry of a marriage
contractinto force (Kozlov, 2007). This proposal
doesn’t contradict the proposal supported by
the author but enhances it and adds complexity
and consistency of legal influence on relations
under study.

Moreover, the potential way out comprises
the conclusion of a marriage contract that
permits de jure or future spouses to specify
expectations about the marriage, outline
the character of their future relationships
and interaction with others, a circle
of contacts, predominant activities, etc. As
V. V. Sharovarova generalizes, such provisions
are included in a marriage contract to motivate
the proper behavior of spouses within marriage,
not their compulsory execution in the future
(Sharovarova, 2017, p. 123).

8

4. Notarization of the transactions
of persons who are in a de facto marriage

The moment of concluding a transaction,
which requires notarization, by persons who
have a de facto relationship deserves to be
highlighted. On the one hand, the institution
of de facto marital relations has been
functioning in domestic legislation for almost
20 years (since 2004); however, formally
specified relationships are beyond the legal
pale that is unacceptable because laws shall
consider social trends and keep up-to-date,
especially when a blanket prevalence of de facto
relationship needs enhanced protection of all
parties involved. Moreover, case law of using
art. 74 of the FC of Ukraine demonstrates
ambiguousness of approaches to settle disputes
resulting from the mentioned category of legal
relations. In particular, this article of the FC
of Ukraine stipulates that whenever a woman
and a man live together as an unmarried couple,
the property they acquired while living together
belongs to them as community property unless
otherwise provided by their written agreement.
This property is covered by the provisions
of the Family Code of Ukraine (namely
Chapter 8 of the Family Code of Ukraine
“Right of spouses to marital property”). In
the view of Yu. O. Pylypenko, the above
conveys that compared to a registered marriage
in which the title to property acquired within
marriage emerges automatically (by law),
and joint tenancy of de facto spouses emerges
either as a result of the agreement’s conclusion
or due to the judgment on the recognition
of property acquired while living together as
joint tenancy — subsequently, the provisions
of Chapter 8 of the FC of Ukraine can be
applied to that sort of property (Pylypenko,
2015, p. 195).

De facto marital relations undoubtedly
should be regarded as a  complex
institution regulated by the rules of family
and civil law. Therefore, statutory regulation
of all circumstances related to the relevant
social phenomenon also should be exercised
through a harmonious engagement of mutually
reinforcing rules of both law branches.

5. Conclusions

Summarizing the abovementioned,
the author considers it necessary to stress
that the family and marital relationships are
a mutually agreed system of social factors
which crucially determine the state of society
and prospect for its progressive development,
continuity of generations, and legal protection
of every individual. This is explained by
the fact that the status of modern families is
both an outcome and trigger of many processes
currently taking place in society. Every family
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undergoes a strong influence of all active
factors of social dynamics and simultaneously
produces these determinants. However, it is
possible to implement extensive human-centric
capacity peculiar to all property relations which
arise from marital and family relations upon
the condition of adequate statutory regulation
of all spheres of legal relations between
the members of one family and involving
the third parties when concluding transactions
which shall be notarized.

Given the complexity of the institution
under study that smoothly encompasses
the elements of civil and marriage-family
nature, the author ascertains it should be
concurrently regulated by the rules of civil
and family laws of our state, which a priori can’t
contradict each other. Consequently, it is worth

reversing the situation in which a marriage
contract certified by a notary before the formal
marriage does not enter into force de jure but
leads to the emergence, change, or termination
of property rights to certain assets of the other
spouse. The author believes that the mentioned
legal collapse can be optimized by granting
amarriage contract legal force from the moment
of its notarization regardless of the official
registration of marriage. In the author’s profound
conviction, which has been substantiated in
the present study, it is the above approach that
can assist in resolving longstanding legislative
controversy and simplifying the procedure
for ensuing civil law consequences for
the conclusion of transactions, which are not
certified by a notary, by one of the spouses, even
if they are in de facto marriage.
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HACJ/IAKU HETOTPUMAHHA BUMOT HOTAPIAJIbHOTO ITIOCBITYEHHA
ITIPABOYMHIB, YRJIAIEHUX OAHUM I3 IOJAPYKKA

Amnoranisa. Exonowmivni, corianphi Ta momitnani pedopMu OCTAHHIX AECATHJITH y Hammiil kpaini
MOKJIMKaHI SKiCHO TpaHcOPMYBaTH HASBHY CUCTEMY CYCIIJIBHUX BiJIHOCHH, IO OXOIUIIOE H HAJIEKHY
perJaMenTaIfiio BANHEHHs TIPABOYKHIB, AKi MOTPeOYIOTh HOTaPiaJlbHOTO MOCBIAYEHH S, a 0COOINBO THX i3
HUX, KOTPi YKJIQAIOTHCS OTHNM i3 WieHiB ciM'i. Mema JOCTiUKeHHsI TIOJSITaE B TOMY, 100 3/iHCHUTH
BeebiuHMIT aHAJI3 OCHOBHUX CYIIEPEUIMBUX UM HEY3TOKEHHX ACIIEKTIB [IPABOBOTO PErYJIIOBAHHS IIUTAHb
HOTApiaJIbHOTO TIOCBi[YEHHsI TIPABOYMHIB, YKJIAJEHUX OJHUM i3 HOApYx:ks. Memodonoziuna ocnoea
JIOCJTIZKEHHST TPYHTYETDCS Ha CUCTEMI 3araJlbHOHAYKOBUX i CIEIialbHO-IOPUANYHIX METO/iB. 30KpeMa,
BUKOPHUCTaHi METOAU CUCTEMHOIO aHaJli3y, CUHTe3y, ACAYKLil, iHAYKLii, y3araabHeHH:, IOPiBHAIBHO-
paBoBUit MeTo/l, GOpMAILHO-IOPUANYHMIT MeTO/L. Pesyavmamu. Y 1iCyMKy 11POBEJEHOTO JOCIi/KEeH-
1 Brepiie chopMyJIbOBaHO TJIXI/ 10 OKPECTCHH MIJIAXIB MO0JMAHHSA HEY3TO/DKEHOCT] B KOHTEKCT] came
KOMILJIEKCHOCTI IOCJIZKYBAHOTO iHCTUTYTY, 1[0 OPTaHIYHO TIOEAHYE B cOOi eJIeMEHTHU IIUBIIBHO-TIPABOBOTO
Ta UI0GHO-CIMEHOTO XapaKTepy, a TOMY MA€ IapaeibHO PErJIAMEHTYBATHCSI HOPMAaMU SIK [[UBLJIBHOTO,
TaK i ciMeifHoro 3akoHo/aBCTBA Halloi jepxaBu. Bucnoeku. Sk pesynbTaTi MPOBEICHOTO JTOCTIKEHS
BAPTO BUALIUTH MPONO3KIII0 KAPAUHAILHO 3MIHITU CUTYaIlit0, 32 SIKOI III0OHMUIT IOTOBIp, MOCBiueHNiT
HOTapiycoM [0 odiliiiHoro ykiagents nunody, hbopMaibHo He HaOyBae YMHHOCTI, IPOTE MPU3BOIUTD
710 BUHUKHEHH:I, 3MiHU Y1 MPUIIHEHHS TIpaBa BJIACHOCTI Ha TI€BHI BUM MalfHa B {HITOTO 3 TTOPYIKIKS.
Ha namy gymky, ontumisyBaTy 1ieif IpaBoBUi KOJIATIC MOKHA JIUIIIE MIJIIXOM Ha/laHHST I0PUINYHOI CHIN
TaKOMY MITIOOHOMY JIOTOBOPY 3 MOMEHTY HOTapiaJbHOTO MOCBiUEHHST He3aMeKHO Bifl (hakTy odimiiiHoi
peecrpaliii mo6y. Y npecTaBIeHoMY J0C/iUKEeHHI apryMEHTOBAHO OOTPYHTOBAHO, IO came TaKuil miji-
Xi/l CIIPOMOKHUI HAPEITi MO0JIaTi OaraTopiuHy 3aKOHOAABYY KOJI3i10 Ta CIPOCTUTH CaMy HPOIELy-
Py HacTaHHA LUBIIBHO-IIPABOBUX HACJIAKIB 11010 BUNHEHHs HOTApia/bHO HEIOCBIAYEHUX IIPABOYUHIB
OJIHUM i3 IOZIPYJKIKS, HABITh SIKIIO BOHU 11epeOyBaIOTh Y (haKTUUHKX IIFOOHUX BiIHOCHHAX.
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SYSTEM OF INTERNATIONAL PROTECTION
OF MINORITIES

Abstract. Purpose. The protection of minorities is part of the protection of human rights, and its specific
nature requires a substantial discussion and elaboration. The differences between groups in society make
the differences between the majority and the minority obvious. This raises a number of questions, such as
which groups have the same rights as a minority. Despite existing treaties at the universal and regional
levels, the protection of minorities is not entirely satisfactory and leave a great deal to be desired. Each
particular situation and each and every conflict needs special attention and in-depth analysis of the historical,
political and social background. Approaching solely the issue of national treatment of minorities, it
should be noted that most of the new constitutions of Central and Eastern European countries declare
the superiority of international obligations over national laws. This is an important principle when
considering the status of national minorities and the system of their protection in different countries
of the region. All these constitutions deal with the status of minorities, mostly referring to the fundamental
rights of non-discrimination and protection of the identity of minorities living in the country. The basic
principles are stipulated in the Constitution, while further special measures are enshrined in law (rights to
education, language rights, rights in the field of political participation and freedom of religion). Based on
the constitutional framework, national legislation strongly reflects the spirit of the constitution. Therefore,
the status of ethnic and national minorities is described. Research methods. The work is performed on
the basis of general scientific and special methods of scientific knowledge. Results. The major UN legislative
instruments in the field of protection of minorities are analyzed. To solve the problems of protection
of national minorities, coordinated actions of international organizations are needed to implement the norms
of protection of fundamental rights and freedoms of people. Conclusions. There are two different legal
systems that define the rights of minorities. The first deals with the regulation of minority rights by a general
law, the second deals with minority issues through specific acts, such as a language law, law on education
or a law on local self-government. Laws on national minorities strengthen the universally recognized rights
of international minorities, adapting them to the special needs of minorities living in the country at question.
In addition, these laws generally establish a special regime for the protection of minorities in the form
of a certain type of minority self-government.

Key words: national minorities, protection of rights, international legislation, international
organizations, state policy, ethnic conflicts.

1. Introduction In a nowadays world, following the progress

The Constitution has a significant impact
on the entire legal system in this area, and even
more so it strongly influences the attitude
of the administration to the application
and implementation of legislation in this
regard. Laws on national minorities strengthen
theuniversally recognized rights of international
minorities, adapting them to the special needs
of minorities living in the country at question.
In addition, these laws generally establish
a special regime for the protection of minorities
in the form of a certain type of minority self-
government.

© R. Rimarchuk, 2021

in the sphere of the promotion of human
rights and particularly in the field of minority
protection, we can assume that European
and international community in the era
of globalization operate on the basis of shared,
common values and essential principles
of the protection of human rights. Particularly,
in the European legal order, these values
are recognized from the Organization for
Security and Co-operation in Europe to
the legal documents and mechanisms of Council
of Europe. As it is stated in 1990 in the Charter
of Paris for New Europe (Charter of Paris for
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a New Europe, 1990) the rights of persons
belonging to national minorities must be fully
respected as part of universal human rights. The
promotion of tolerance and pluralism is also
an important part of these shared values.

The protection of minorities is the part
of the protection of human rights and concerning
its specific nature this issue has to be discussed
and developed deeply. The differences between
groups inasociety make apparent the differences
between majority and minorities. Here arise
a number of questions, for instance, which
groups possess which rights as a minority. In
spite of the existing treaties on the universal
and regional level the protection of minorities
is not completely satisfactory and leaves much
to be desired. Each situation and each conflict
needs special attention and in depth analyze
of the historical, political and social background.

2. Major sources of international law
related to the rights of minorities

A major source of international minority
right’s law, and international human rights
law in general, is international treaties. Unlike
customary norms, treaty norms of course apply
only to those states, which have consented
to be bound by them. As it will be revealed
later by the brief overview of standards,
several instruments on minority rights are
of a non-legally binding nature, although this
is not to say that they are legally irrelevant. In
addition to their important moral and political
force, they indeed help to shape the content
of international law standards, as is vividly
illustrated, inter alia, by the incorporation
as legal obligation of major soft law texts in
the recent bilateral regimes. In general, they
can be used by a variety of state and non-state
actors, including national courts and NGO’s, as
a useful tool for advancing the minority rights
discourse in conjunction with norms deriving
from traditional sources of international law (as
far as they are applicable to a given country),
and persuading governments to comply with
the relevant standards through appropriate
domestic laws and practices.

Actually, for the first time when
the matter of the protection of minority rights
was addressed as a separate official issue
(Roth, 1992, p. 83-117) by the implication
of establishing Covenant was the proposal
of Gyula Horn, Hungary’s Minister of Foreign
Affairs. He addressed the 44" General Assembly
of the United Nations, stating that: “Our age is
still offering numerous regrettable examples
by curtailing the rights of national, racial or
religious majorities or minorities. In our view
the time has come that the UN should live up
to its task with the result that the protection
of minorities will be guaranteed with new,
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up-to-date international rules. Such rules
could take the place of the treaties for minority
protection, which once existed, but due to
political circumstances were later abandoned”
(Roth, 1992, p. 83).

Previous efforts suffered a failure, as in case,
for example, of the draft Covenant Ekstrand,
Masani and Meneses-Pallares in 1951. Even
more recently, the draft paper submitted by
anon-governmental organization —the Minority
Rights Group in London — by Dr. Felix
Ermacora and colleagues in Vienna in 1979. The
work went so far as to make recommendations
to elaborate upon the declaration. As the Special
Rapporteur of the Sub-Commission Francesco
Capotorti  expressed  (Capotorti, 1979),
the declaration can be called upon to throw
light on the various implications of article 27
(ICCPR) and to specify the measures needed
for the observance of the rights recognized by
the article. So there is no need to replace article
27 by a broader and differently conceived rule.

Therefore, Commission adopted articles
dealing with non-discrimination of minorities,
freedom of the attack upon the existence of their
rights, promotion of their cultures and identity,
and freedom of expression and communication,
domestically and internationally.  Thus,
Commission avoided the issue of the definition
of “minorities”, leaving its designation to
the merely state’s affairs.

Moreover, while talking about the system
of international protection of minority rights,
we can also consider for the observance
of the bilateral regimes via respective legal
documents. For instance, Treaty of Osimo
between Italy and Yugoslavia of 1975. The
Treaty deals with the issue of Yugoslav
and Italian ethnic groups living in the region
of Trieste. It recognizes the right of equality
concerning professional and economic activities,
taxation and social insurance, provides for
special protective measures as regards primary
and secondary education, cultural, social
and sports activities. Regarding the linguistic
matters every minority is entitled to its own
press in native language, the possibility of using
the minority language in official relations
with administrative and judicial authorities,
the translation of official documents. Generally
speaking the Treaty is called upon to ensure
the free cultural development of both minorities.

The 1976 Austrian State Treaty provides
for the members of Slovene and Croatian
minorities in Austria specific minority rights,
such as the right to elementary instruction
in their mother tongue and to a proportional
number of their own secondary schools in their
own language. Their languages are accepted as
the official ones in administrative and judicial
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districts inhabited by members of the minorities.
Conclusively the language and culture of each
ethnic group are to be respected by the State.

The legal status of German and Danish
minorities was regulated by two parallel
declarations as a result from the negotiations
between the Federal Republic of Germany
and Denmark. The Declaration provides that
every citizen and every member of the respective
minority, regardless of the language used, shall
enjoy all rights and liberties accorded to all human
beings. Furthermore, explicitly recognized
were the following rights to use the minority’s
language, to establish minority schools,
the proportional representation of committees
of local government and the recognition
of special interests of each group in maintaining
religious, cultural and professional relations with
its neighboring country.

During the following period, rather
beneficiary in the direction of international legal
protection was the contribution of the World
Conference to Combat Racism and Racial
Discriminationin 1978. Itsfinal report estimated
the action taken by the UN bodies in the field
of minorities as appropriate and enhancing
with future successful expectations. Besides,
even more hopeful and so to say significant
was the situation of minorities in Concluding
Document of the CSCE Follow-up Meeting in
Vienna of 1989. It contained several provisions
on this topic and 35 Participating States were
to implement by adoption of the domestic
legislation. The document (Major CSCE/OSCE
Documents 1973-1997) refers to such
matters, for example, as culture and language,
which should be promoted as less widely used
and suffer fair treatment. The participating
states will ensure that persons belonging to
national minorities or regional cultures on
their territories can maintain and develop
their own culture in all its aspects, including
language, literature and religion; and that
they can preserve their cultural and historical
monuments and objects. Although it is not
a binding treaty, the support of the two super-
powers and a large number of the leading States
should be valued highly.

Another illustrative example (Catala,
2002, p. 167—168) is the Resolution 40 /144 from
13 of December 1985, adopted by the General
Assembly of UN regarding the question
of human rights of the persons, not citizens
of the state where they reside. On the one hand,
this document in art. 4 states that “the foreigners
must observe the law of the state of residence
or they must respect the internal customs
and habits”. On the other hand, it is recognized
in art. 5 that the foreigners preserve their “right
to language, culture and traditions of their

own”. It obviously leads us to the conclusion
that the newly formed minorities are recognized
as part of minority groups and as a consequence
are accorded with the rights of minorities as
they are. The newly formed minorities, fact that
is important to bear in mind, do not include all
types of peoples. For instance, migrant workers
cannot be perceived as minorities, despite being
in non-dominant position, as to the fact they do
not possess any cultural or linguistic connection
with each other, that has to be a basis for
the recognition of common cultural, linguistic
or religious identity.

Since the problem of minorities have
become apparent and acute, even to say more
threatening, both for the rights of individual
members of the minority group and also for
the internal harmony within countries and for
international peace between them, it became
relevant and substantial to take some measures.
Especially, with the regard to the developments
in 1989 which took place in Central and Eastern
Europe as the result of collapse of Communist
domination.

In 1989 the UN Sub-Commission on
Prevention of Discrimination and Protection
of Minorities entrusted special rapporteur
Asbjorn Eide with the task of carrying
out a study on possible ways and means
of facilitating the peaceful and constructive
solution of problems involving minorities
(Pentassuglia, 2002, p. 304). The final report,
submitted in 1993, highlights the need for
constructive  national  arrangements  for
minorities based on international human rights
standards, within the framework of a broad
conflict-prevention strategy (an update to this
study is being prepared following a request
from the sub-commission, now renamed “Sub-
Commission on the Promotion and Protection
of Human Rights”; UN Sub-Commission on
Human Rights Resolution 2001/9: paragraph
9). The 1993 report was particularly influential
inleading to the establishmentin 1995 of the UN
Working Group on Minorities. The working
group reviews the implementation of the 1992
UN declaration, promotes dialogue between
minorities and governments, and recommends
measures, which may serve to defuse minority
tensions.

The UN High Commissioner for Human
Rights also provides a focus on minority
issues in connection with the above purposes,
and in the context of multilateral or bilateral
programs of technical assistance and advisory
services, while other general UN human rights
procedures provide further opportunities
for bringing up matters affecting minorities.
The work of both the UN Working Group
and the High Commissioner for Human Rights
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is inspired by the experience of the OSCE High
Commissioner on National Minorities, acting
since 1993 as an institution for “preventive
diplomacy”.

In 2005 the High Commissioner for Human
Rights appointed an Independent Expert on
Minority Issues (Hadden, 2007, p. 85), who
has identified four broad areas of concern in
relation to minorities: protecting the existence
of minorities, their rights to enjoy own cultural
identities and reject forced assimilation,
ensuring effective non-discrimination
and equality, effective participation of members
of minorities in public life.

3. On the guarantees of the right to religion

The Declaration on Religious Intolerance
(UN Declarations on religious intolerance,
Resolution Adopted by the General Assembly
36/55) contributed in no lesser manner into
the international establishment, recognition
and development of the protection of minorities
in 1981. It states that everyone shall have
the right to freedom of thought, conscience
and religion. This right shall include freedom
to have a religion or whatever belief of his
choice, and freedom, either individually or in
community with others and in public or private,
to manifest his religion or belief in worship,
observance, practices and teaching. However,
it imposes some limitations to the execution
of these rights, which can be subject to
the restrictions, if they are prescribed by
the law and breach public order, security, health
and moral together with the rights and freedoms
of others. The Document also declares that
the discrimination between human beings on
various grounds, which apparently includes
the case of minorities, constitutes an affront to
human dignity and a disavowal of the principles
of the Charter of the United Nations, and shall
be condemned as a violation of the human
rights and fundamental freedoms proclaimed
in the Universal Declaration of Human Rights.
The States are called upon adoption necessary
measures to combat such kinds of cases.

Following the subject of religious
intolerance, we should also refer to other aspects
of this issue (Little, 2002, p. 33-50). First of all,
it is necessary to make a brief overview of what
is called religious minority. There exist two
types of it: “belief groups” and “ethno-religious
groups”. In contemporary society we can refer
to the notion of belief groups in cases such as
“sects” or “cults”. By contrast, ethno religious
groups consist of members, bound together by
loyalty to common ethnic origins, including
religious identity, but interwoven with
language, physical (or racial) characteristics.
Membership is achieved rather by birth than
by consent, as in the first group. For instance,
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Tibetan Buddihsts and Uighur Muslims in
China, or Greek Catholic minority in Poland
and Ukraine.

As a consequence, we can define few kinds
of guarantees that grant religious human rights:

1. The right to freedom of religion
and its manifestation or exercise. (ICCPR,
Art. 18, UDHR, Art. 2,18, UN Declaration on
the Elimination of all forms of intolerance or
discrimination based on religion or belief, Art. 1).

2. The right to equality or freedom
from discrimination “based on religion
and belief” (UDHR Art. 2,7, ICCPR Art. 2.1, 26,
DEID Art. 2).

3. The right of members of ethnic, religious
and linguistic minorities’ to profess and practice
their religion or belief, to enjoy their culture,
and to use their language (ICCPR Art. 27).

4. Theright ofindividuals,including members
of minorities, to be free of becoming the target
of any “advocacy of <..> religious hatred that
constitutes incitement to discrimination, hostility
or violence” (ICCPR Art. 20).

Besides the abovementioned documents,
the “belief-oriented” rights are mentioned in
Copenhagen Document of the OSCE, especially
Art. 30—40. One of the burning issues I would
like to accentuate on, is the limitations that
governments can permissibly impose upon
the ‘manifestation’ or outward expression
ofareligion orbelief. Underart. 18.3 ofthe I[CCPR
and art. 1.3 of DEID, governments are entitled to
restrict the behavior of the members of religious
groups so long as the restrictions are “prescribed
by law and are necessary to protect public
safety, order, health or morals” as well as “the
fundamental rights and freedoms of others”.
In its official commentary, the Human Rights
Commission held a statement that governments
may not abridge religious practices for purposes
such as national security, that are not enumerated
in the text of the documents, nor may they
impose restrictions on the basis of principles
derived from only one religion or other tradition
(General Comment Ne 22 (ICCPR art. 18)
HRC, 1997, p. 462). In this way the Committee
makes emphasis on the application of art. 18,
which is not limited regarding the traditional
religions, but therefore expresses its concern
regarding the application and tendency to
discrimination towards the newly established
religious minorities, being subjects of hostility by
a predominant religious community.

Beyond that the Committee has criticized
individual governments for the over-broad
application of art. 18.3 of ICCPR as to
thelimitation clause. It held that the government
of Egypt had misapplied the limitation provision
to the community of Bahai’l, since they “do not
present an objective threat to public order”.



7/2021
CIVIL LAW AND PROCESS

On regional level (Boerefijn, Goldschmidt,
2007, p. 185), European governments
and intellectuals should pay more attention to
the interests of minorities, including Islamic
immigrants in Europe. As states Ms. Ebadi,
the human rights lawyer who was awarded
the Nobel Peace Prize in 2003, groups of people
who present Islam as synonymous with terrorism
create clash of civilizations. Practicing human
rights can contribute to ending the disrespect
for non-European cultures. People have to step
back from the standardized point of religious,
as well as any other, minority group seeing as
a threat to the predominant society, and put
forward the paramount implications of human
rights mechanisms and guarantees.

As we can observe from the very historical
roots (Uitz, 2007, p. 85-87), for at least two
centuries prior to their destruction, German
Jews debated, whether they should assimilate
into Christian society, just as some Muslims in
Europe and North America today are educated
in madrasas, so some Jews were educated
in Talmudic schools. In the 19%* century
Karl Marx advised Jews to eschew their
religious and community allegiances: “Man,
as an adherent of a particular religion, finds
himself in conflict with his citizenship and with
other men as members with their community
<..> Religion <..> is no longer the essence
of the community, but the essence of difference
<..>.The perfect Christian State is the atheistic
democratic state, the state which relegates
religion to a place among the other elements
of civil society” (Marx, 1997, p. 192—193).

In the 21 century the new religious minority
in Europe and North America is Islam. When
non-Muslim Europeans and North Americans
think of contemporary threats to human
security, they usually worry about random
attacks by Muslim extremists. One of the results
from these new threats against human security
is the fear of Muslim immigrants. There arises
a question, weather it is possible to integrate
them, not to assimilate, in the old-fashioned
way, which implies that they must give up their
own cultures, religions, customs and beliefs
to conform directly to the culture, religion
and customs of the older, more dominant
segment of citizens.

Rhoda E. Howard-Hassmann examines
the issue of human security and multiculturalism
in Canada, with a special focus on the extent to
which liberal democracies must accommodate
practices of minority religions (Howard-
Hassmann, 1999, p. 523-537). The prior
question is how to integrate new immigrants into
Waestern societies, while allowing them to retain
their own identity and culture. She discusses
these questions in light of the points, where

Muslims, and other, Canadians have asked for
accommodation of their religious beliefs.

In case of Canada, it is officially
multicultural since 1971 year. The provision
about  preservation and  enhancement
of multicultural heritage of Canadians is
contained both in Canada’s Charter for Rights
and Freedoms and Multiculturalism Act.
However multiculturalism does not apply to
serious ethnic and racial problems in Canada,
as for example the alienation of young black
males and separatism in Quebec. At the time
the policy was first enunciated by then-Prime
Minister Pierre Elliott Trudeau, it was also
meant to appease various ethnic groups
of European origin as a response to Quebec
nationalism. Trudeau believed that individual
civil and political rights should always take
precedence over group or collective rights.
Canada is not a multicultural. It is rather
a society, in which citizens, as individuals or
groups, are encouraged to practice a diverse set
of religions or ceremonies, eat such food they
prefer, speak their own languages and otherwise
retain certain aspects of their culture from their
ancestors. The culture they retain is symbolic
and fragmented; it is integrated with the larger
Canadian culture.

One of the cases concerns the question
whether and to what extent the universities
should provide for prayer space. Some
universities have argued that almost all Canadian
universities are public places and are not oblige
to provide for any prayer space to any religious
group. However, such an approach will make
serious obstacles, as to fact that places, where
students can worship, marry, hold funerals will
be removed. Providing prayer space for Muslims
does not violate human rights of others.

She also states, that in Canada there is
a “thin” dominant culture, a unicultural secular
liberalism, based in part on a social values
of respect for diversity, multiculturalism, non-
discrimination and equality. R. E. Howard-
Hassmann argues that human rights trump
custom and that human security may not
be undermined by any individual or group
that thinks its religion, beliefs or customs are
superior than others.

Another case, which Titia Loenen deals with,
is the fear of Islam that exists in Dutch society
and other European countries. She describes
the change in attitude of Dutch people, who
were traditionally regarded to be a tolerant
nation towards cultural and religious minorities.
Nowadays it can be seen the growing hostility
towards Islam and Muslim minorities, resulting
in a plea for a much more strictly secular public
sphere. When in 1960, 1970’s the population
of Netherlands changed as a result of immigration,
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Government policy was aimed at facilitating
integration of immigrants while allowing them
to preserve their own identities, accommodating
cultural and religious pluralism.
Multiculturalist sympathies have declined
since the middle of 1990’s resulting in more
emphasis on assimilation, which raises a number
of human rights issues. First of all here should
be stressed the importance of the right to
freedom of religion, which can be derived
from the practice of ECHR - right to equality
and non-discrimination on the ground
of religion demand maximum accommodation
of religious pluralism, also in a public sphere.
Besides, religious pluralism cannot be unlimited
when it affects the human rights of others.
International human rights norms accord
priority of equal rights of women over religious
freedom. Another limitation was set out by
the European Court in judgment in Refah
Partisi v. Turkey, which implies that strong
forms of religious pluralism, which would create
separate legal regimes for religious groups were
incompatible with the European Convention.
Other issue which Loenen examines is an issue
of head scarfs. She criticizes the European Court’s
judgment on a case Dahlab and Sahin (Evans,
2006, p. 52), in which it allows the prohibition by
the state of wearing a head scarfs in a public school
and state university. She argues that the head scarf
does not necessarily represent an inferior position

of woman and it does not imply that the woman
concerned lacks an open and neutral attitude.
She declines the presumption of the Court,
that wearing a head scarf constitutes a threat
to public order. Finally, she concludes, that
policies of assimilation of immigrant groups are
problematic from a human rights’ prospective,
and that a policy of accommodation of a generous
pluralism is preferable.

4. Conclusions

The main assumption as to the religious
minorities and religious freedom is the prior
importance of the international character
of human rights. In such a sensitive area as
this, nations must increasingly interact, share
experience and where possible, engage in
multilateral efforts.

There are two different legal systems that
define the rights of minorities. The first deals
with the regulation of minority rights by
a general law, the second deals with minority
issues through specific acts, such as a language
law, law on education or a law on local self-
government. Laws on national minorities
strengthen the universally recognized rights
of international minorities, adapting them
to the special needs of minorities living in
the country at question. In addition, these
laws generally establish a special regime
for the protection of minorities in the form
of a certain type of minority self-government.
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CUCTEMA MIGKHAPOZHO-ITPABOBOTI'O 3AXUCTY MEHIIIUH

Anoranis. Mema. 3aX1CT MEHIINH € YACTUHOIO 3aXUCTY TIPAB JIOMHHI, TOMY HUTaHH: HOTO KOHKPET-
HOTO0 Xapakrepy Mae OyTu ruboko 06roopete it po3pobiieHe. PisHuiis Mi rpynamMu CycIiijibcTa poOuTh
OYEBMAHUMU BiAMIiHHOCTI B JKUTTi GibInocTi Ta MeHuMH. [Ipr 1boMy BUHMKAE HU3Ka MUTaHb, HATIPU-
KJIaJl IUTaHHS 1IPO Te, SKi IPYyNN MaloTh Taki Ipasa, K MeHiicTs. He3Baxkaroun Ha HasBHI 10r0BOPU Ha
YHiBepcaJIbHOMY Il perioHaJIbHOMY PiBHSIX, 3aXMCT MEHIIVMH HE € MOBHICTIO 33/10BiibHIM. KoxkHa cutya-
Iist Ta KoskeH KOHMIIKT moTpe6yioTh 0cobIMBOi yBary i rMOGOKOro aHamisy icTopuaHOro, MoJiTHYHOTO
it coniazproro domy. Posriaagaioun nuTanus Juiie HallioHaJIbHOTO MOBO/UKEHHS 3 MEHIINHAMU, BAPTO
3a3HAYUTH, 10 OLIBIICTD HOBUX KOHCTUTYIIN fepskaB LlenTpanbHoi Ta CxinHoi €Bporu AeknapyoTh
HepeBary MisKHapOAHUX 3000B’s13aHb HaJl HAI[IOHAIbHIMYU 3aKoHaMHU. [le BaskJIMBUIT IPUHITUIT Y POBTJISI-
i cTaTycy HalliOHAJBHUX MEHIINH Ta CHCTEMH iX 3aXMCTY B Pi3HUX /lep:kaBaxX PeTioHy. Y BCiX IIUX KOH-
CTHUTYI[IsIX TOPKAKTHCS MUTAHHS CTATYCY MEHLINH, 31€01IbIIOr0 MOCUIA0YNCh HA OCHOBHI [IPABa HEIC-
KpUMiHaIlii Ta 3aXucTy 0COOUCTOCTI MEHIITHH, AKi TTPOKUBAIOTH Y Kpaini. OCHOBHI IPUHIMMITN 3aKpilieHi
B KOHCTHUTYIIX, TOA K MOAJIBIII ClIelialbHi 3aX0/1 JeJIeTYIOThCS 3aKOHO/ABCTBY (30KpeMa, MUTaHHs
[paBa Ha OCBIiTY, MOBHUX IIPaB, 1ipaB y cepi MOJITUYHOI yyacTi, cBOOOAM BipOCIOBiAAHHSM). 3 OISy
Ha KOHCTUTYIIIHI paMK1 Hal[ioHa/IbHe 3aKOHOAABCTBO CHUIIBHO BioOpakae ayx KoHctutyiii. Tomy onm-
CYETBCS CTATYC €THIYHUX | HAliOHANBHUX MeHIIUH. Memoou docnioxcenns. PoGora BUKOHAHA Ha T1ij-
CTaBi 3araJIbHOHAYKOBUX Ta CIelliallbHUX MeTO/1iB HayKOBOTO Ii3HaHHs. Pe3yismamu. 11poanamizoBano
ocHoBHi 3akoHoaByi inctpymentn OOH y cdepi 3axucty menums. /[yt BUPileHHsT MPOOJIEM 3aXUCTy
HallioHAJIbHUX MEHIIMH HeoOXiiHa 3/1aro/pkena ist MiKHApOZHUX OpTaHizalliil Moo BTiTEHHS B JKUTTS
HOPM 3aXHCTY OCHOBHHMX IIPaB i cBOOO HapoiB. Bucnosku. € 1Bi pisHi mpaBoBi cucTeMu, ki BUSHAYAIOTH
npaBa MeHIuH. [lepiia 3 HUX CTOCYETLCS PeryJ IioBaHH IPAaB MEHIINH HIJIIXOM 3araJibHOTO 3aKOHY, a JIpy-
ra PO3IJISIAE TUTAHHS MEHIIINH Yepe3 KOHKPETHI aKTH, HAIPUKJIaJ MOBHUIA 3aKOH, 3aKOH PO OCBiTY ab0
3aKOH PO MicIieBe CaMOBPS/LyBaHH:. 3aKOHHU PO HAIIOHATIbHI MEHIIUHM ITi/[CUITIOI0TH 3arajlbHOBU3HAH]
[paBa MiKHAPOIHUX MEHIIHH, IIPUCTOCOBYIOTH iX 710 0COOIMBHUX 1MOTPe6 MEHIIINH, SIKi IIPOKUBAIOTH Y Bi/l-
ToBiHiH Kpaini. Kpim Toro, 1i 3akoHm 371e6iTBIIOTO BCTAHOBIIOITH 0COOJINBUT PEKUM 3aXMUCTY MEHIITITH
y GopMmi 11eBHOTO THITY CAMOBPS/IyBaHHS MEHIIINH.

KomiouoBi cioBa: HarioHaTbHi MEHITMHH, 3aXUCT TIPaB, MiXKHAPOJHE 3aKOHOAABCTBO, Mi>KHAPOAHI
opramizariii, iep;kaBHa MO THKA, eTHIYHI KOH(IIIKTH.
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BIOBANKING IN ONCOLOGY AS AN ELEMENT
OF PERSONALIZED MEDICINE:
LEGAL INTERACTION ASPECTS

Abstract. Purpose. The modern scientific and medical community has made significant progress in
its development over the last century. Unfortunately, domestic healthcare legislation is not developing so
fast. Therefore, the purpose of the article is to highlight the main areas of reforms of the national biobanking
laws, conduct research and analyze the relevant relations, impact and legal mechanisms of interaction
between personalized medicine and biobanking. Research methods. The paper relies on general research
and special methods of scientific cognition. Results. The basic issues of interaction between biobanking
and personalized medicine have been analyzed. The concept of biobanking as an economic activity has
been defined. The article pays special attention to the justification of the urgent public need to improve
health legislation, in particular, to regulate activities related to human biological material. The author has
determined the significance, value and necessity of legalizing biobanking in clear, unified and transparent
legal field. It has been proved that one should highlight key legal points taking into account the protection
of intellectual property rights to medical data. This is associated with the shift of a focus from
the strategy centered on samples to the strategy that is primarily oriented to relevant data. The article
has studied different models of biobanking funding and substantiated the feasibility of implementing
an entrepreneurial model in Ukraine within the conditions provided by the laws on public-private
partnership. Conclusions. In the context of rapid scientific development, large-scale research projects
should pay due attention to the legal regulation of biobanking as an activity that leads to the integrated
studies of personalized medicine. At this time, the legislator faces some challenges, the settlement of which
will result in unshadowing and standardization of activities that are directly related to human biological
material. Therefore, it has a range of risks and involves many stakeholders who have public and private
interests in the mentioned activity.

Key words: biobanking, personalized medicine, biological material, medical law, international medical
law, intellectual property right to medical data, public-private partnership in healthcare.

1. Introduction
It is evident that biobanking is

characterized tissue samples, such as surgical
biopsy (fresh frozen or in paraffin blocks), blood,

an underestimated research topic. This is
a tool that can contribute to implementing
various projects: from the creation of more fine-
grained genetic tests to the discovery of drugs
and new viruses. The science of biobanking is
very comprehensive and diversified as it covers
the collections of plant, animal, and human
samples. To achieve the purposes set in this
research, the author has focused on the very
human biobanking. Any biomedical issues should
be considered holistically given not only legal but
also socio-economic and moral-ethical elements
of the regulation of relevant social relations.

The  concept  “biobank”  generally
means large, organized collections of well-
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serum samples, diverse cell lines and DNA —
everything is thoroughly collected for research
purposes (Parodi, 2015). Biobanking, in its turn,
is an activity on sampling, technical processing
and proper storage of biomaterial samples
according to international standards for their
further use for large-scale research purposes, in
particular, in personalized medicine.
Personalized medicine is an efficient
scientific and hi-tech approach to the healthcare
system. Personalized medicine is a field
of modern medicine that uses targeted diagnostic
and therapeutic approaches. For common
understanding, the essence of personalized
medicine is somewhat simplified to the fact

© 0. Rossylna, 2021
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that a human being, not a disease, is central
to treatment and medical mastery. Nowadays,
there are about 75 thousand genetic testing
products on the market compared to less than
66 thousand in 2016 (Waltz, Konski, 2020).
Such availability of different genetic tests
intensifies the need for additional requirements
for patients’ data protection.

2. Statutory regulation of biobanking in
the context of personalized medicine

High-quality progress in the health
system can take place only as a result of large-
scale research projects. Clinical research in
personalized medicine is based on the analysis
of biomaterial samples along with clinical data.
Thus, as associative links between these two
elements are often weak, qualitative research
requires plenty of samples and accurate
clinical data. Moreover, biobanks are one
of the core platforms for international and inter-
disciplinary cooperation acting as a “key driver”
for biomarkers (diagnostics) of the next
generation and drug discovery (Hasan, 2012).

Personalized medicine and biobanking as
two legal categories have something in common,
as follows:

1)  both are regarded in terms
of one of the backbone branches of public
administration — health care;

2)in the practical aspects of implementation,
they deal with biological material (biological
samples);

3) they are widely used in Ukraine
and have considerable international experience
of realization of social relations regulated
by statutory acts on personalized medicine
and biobanking;

4) none of them has well-defined legal
regulation under the current legislation
of Ukraine.

As early as 2009, Time Magazine added
biobanking to the list of top 10 ideas changing
the world right now. However, it is essential to
note that back then, some European countries
already had laws governing social relations on
the creation and use of biobanks. For instance,
the Act on Biobanks went into effect in Iceland in
2001; since then, the Human Genes Research Act
has been in force in Estonia, as well as the Act on
the Medical Use of Human Organs and Tissues in
Finland; the Human Genome Research Law — in
Latviasince 2002; the Biobanks Law and Biobanks
in Medical Care Act — in Norway and Sweden,
respectively, since 2003; the Act of the Hungarian
Parliament on the protection of human genetic
data and the regulation of human genetic studies,
research and biobanks — since 2008. In 2011,
Switzerland adopted the Human Research Act,
and Finland approved the Biobank Law in 2012
(Morr, 2005).

It is worth mentioning that a logical process
primarily involves shaping a particular circle
of social relations, which is subsequently
edged with statutory regulation. The process
of the system and unified statutory regulation in
personalized medicine (including biobanking) is
somewhat delaying in Ukraine. The Resolution
of the Cabinet of Ministers of Ukraine, which
approved Licensing conditions for economic
activities of banks of umbilical cord blood
and other tissues and human cells, is one
of the key normative-legal acts in this field
(On approval of Licensing conditions for
economic activities of banks of umbilical
cord blood and other tissues and human cells
according to the list approved by the Ministry
of Health, 2016). This document doesn’t have
the definition of “biobanking”, but it contains
a similar one that can be used to trace some
elements and logical focus of legislator’s ideas, as
follows: the activity of the umbilical cord blood
bank is the economic activity on processing,
labeling  (coding), preservation, testing
(examination), storage, provision (sale) and/or
clinical use of products and/or drugs based on
cord blood, other human tissues and cells.

In view of the aforesaid, the statutory
regulation of biobanking, as one of the high-
priority elements of personalized medicine,
should be precise and transparent at all its
stages:

— collection of biomaterial samples;

— processing — manufacturing of products
and/or drugs based on human tissues and cells;

— proper storage of samples;

— provision with necessary clinical data.

Thus, the author states that biobanking in
the context of current legislation is an economic
activity in the health system that is exercised
by licensed economic entities for processing,
labeling  (coding), preservation, testing
(examination), storage, provision (sale) and/
or clinical use of products and/or drugs based
on human biomaterials and related clinical data.

One of the most critical elements
of biobanking is information — biological
and medical (clinical) dataonabiological sample.
Such data are a basic driving precondition that
is associated with the promotion by personalized
medicine specialists of the development
of modern biobanks. It is personalized medicine
that guides modern biobanking and changes
its focus from the strategy which is centered
on samples to the strategy which is primarily
oriented to relevant data.

The latest generation of biobanking is often
linked with biological data kept in the electronic
medical systems. In addition to the access to
biological samples, the owners of such databases
can also propose access to validated medical
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records, genetic data and extremely specific
demographic information of a patient (Hasan,
2012). Biobanks will play a key role in switching to
personalized medicine as they have the potential
that geneticists search, record and analyze
phenotypic information concerning a large
number of patients as part of “the real world”
(Roden, 2008; Hinrichsen, 2007; Lieu, 2007).

Specialists also warn of the danger of that
sort of access to data because it can complicate
carrying out duties and expectations of all
users and owners, including scientists, research
sponsors, companies and  organizations
maintaining coordination and development
of science (Scott, 2012). The situation requires
great joint efforts of regulatory bodies, scientific
community, patient’s groups and organizations,
IPR specialists, lawyers, experts in the relevant
field, and other stakeholders.

3. Funding models of biobanking

Keeping in mind the lack of a system
statutory mechanism of biobanking realization,
in  particular, for clinical oncological
research, and a dire need for developing
a legal environment, it is incumbent to analyze
another backbone element, i. e., a financing
model of biobanking, in the absence of which
the implementation of activities is impossible.
For instance, Herbert Gottweis & George Lauss
distinguish three different types:

— an entrepreneurial model of biobanking,
which is often reflected in a public-private
partnership between commercial organizations
and government institutions;

— a bio-social model in which active groups
of patients promote, finance and assist in
biobank’s creating and functioning;

— a model of public biobank according
to which a biobank is mainly maintained
and supported at the expense of taxpayers
and  non-profit  research  organizations
(Gottweis, 2012).

Ukrainehasallthereasonstoruntheso-called
entrepreneurial model of biobanking financing.
Regardless of the name, it is evident that
the model grants public institutions a strong
role: it refers to the situations when high-
status healthcare research institutions are
the managers of biobanks. Pursuant to
Art. 4 of the Law of Ukraine “On State-Private
Partnership” (On State-Private Partnership,
2010), healthcare is one of the spheres
of application of such a partnership mechanism
between the state and private partners. Despite
the intense discussion of the forms of partnership
implementation, the relevant agreements are
concluded once in a while and implemented even
less. As reported by the Investment Department
of the Ministry of Economy of Ukraine, 192 PPP
contracts have been concluded dated January 1,
2021, among which 39 are being executed
(only 2 contracts in health care: in Kyiv and Lviv
regions) (Status of PPP implementation in
Ukraine, 2021). Thus, lagging progress in
concluding and implementing PPP projects is
associated with a high level of corruption risks
for investors and imperfect legislation.

4. Conclusions

Given the above, the author has specified
key challenges which should be kept in mind
when developing a legal framework regulating
social relations in biobanking, as follows:

1) standardization of activities in
the biobanking realm to take part in
the international large-scale research projects;

2) harmonizing all processes (from
the collection of biomaterial samples to their
adequate storage);

3) consideration of ethical aspects when
collecting samples and respective clinical data
(GDRP), as well as during their transfer to
other subjects;

4) protection of intellectual property rights
to medical data.
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COMPETENCE OF INTERNATIONAL
COMMERCIAL ARBITRATION

Abstract. The purpose of the article is to analyze the norms of international legislation and current
legislation of Ukraine on the competence of international commercial arbitration, scientific literature
and publications to study the available doctrinal approaches to the competence of international commercial
arbitration, its legal nature, content and correlation with such related categories as “jurisdiction”,
“admissibility”, “arbitrability”. Research methods. The paper is based on general scientific and special
methods of scientific cognition: analysis, synthesis, formal-legal, system-structural, and comparative-legal
methods. Results. The author has specified the relevance of the issue under study taking into account
the trends towards extending a range of issues which can be submitted to international commercial
arbitration, analyzed the rules of international legislation and current legislation of Ukraine in terms
of the availability of the definition of the concept “competence of international commercial arbitration”,
studied basic doctrinal approaches to the determination of competence, and analyzed the correlation
of such concepts as “competence”, “jurisdiction”, “arbitrability”, “admissibility”, and “exclusive
jurisdiction”. Conclusions. The concept “competence of international commercial arbitration” is currently
quite ambiguous given the lack of a statutory and unified doctrinal approach to its definition. At the same
time, the statutory use of such concepts as “competence” and “jurisdiction” allows stating that the study
of the mentioned issues is relevant and needs the engagement of scientists to avoid interpretation
collisions in practice. In the author’s opinion, thorough differentiation between the above institutions
allows avoiding interpretation collisions in legislative rules. In addition, the study of the arbitrability
of disputes, including the correlation of arbitrability and competence as well as a range of disputes which
can be submitted to international commercial arbitration, appears urgent.

Key words: arbitrability, arbitration clause, accessibility, competence, jurisdiction, exclusive
jurisdiction.

1. Introduction

The study of the competence of international
commercial arbitration is one of the most
topical issues of both science and practice.
The identification of availability or lack
of competence of international arbitration is
amilestone stage in recognizing an agency which
is entitled to settle a dispute arisen between
the parties. The reference of statutory norms
to the concept “competence”, while there is no
statutory or unified doctrinal definition, can
become a reason for erroneous interpretation
of procedural rules and regulations that, in
its turn, can result in considering cases by
an unauthorized body.

According to the National Economic
Strategy until 2030 approved by the Resolution
of the Cabinet of Ministers of Ukraine dated
March 3, 2021, Ne 179, one of the tasks under
the strategic goal “To guarantee fair justice

22

in Ukraine which is based on the rule of law,
protection of rights and freedoms of man, physical
and legal entities” is to improve the laws on
international arbitration and procedural codes for
a broader support of international courts, courts
of arbitration and arbitrations by state courts.
The Action Program of the Cabinet of Ministers
of Ukraine approved by the Resolution
Ne 471 dated June 12, 2020, also marks the need
to enhance a role of alternate dispute resolutions,
i. e, the implementation of effective systems
of mediation and arbitration courts (third-
party arbitration). In previous Programs,
the government repeatedly emphasized that
theformation of the operating system of arbitration
courts will unload the judiciary system and raise
the level of confidence in justice actors.

The amendments to procedural codes, which
were made during the 2017 reform, resulted in
the specification of:
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—arange of disputes which can be submitted
to international arbitration;

— a range of disputes which cannot be
submitted to international arbitration;

— a range of disputes the individual civil
aspects of which can be submitted to internal
commercial arbitration (due to the lack
of statutory definition of the concept “civil
aspect of a dispute” — the mentioned issue needs
a separate study).

The initiative of the Cabinet of Ministers
of Ukraine represented in the Draft Law Ne 5347
“On amending some legislative acts of Ukraine on
improving arbitration activities” confirms further
extension of a range of disputes which can be sub-
mitted to international arbitration; given the above,
the issue under consideration is of great relevance.

The following scientists delt with
the subject are of the present article:
ON. Astanina, L.F. Vynokurova,
O.S. Danylevych, M.A. Dubrovina,
S.A. Kurochkin, B.R. Karabelnikov,

T.S. Kyselova, S.O. Kurochkin, M.V. Kuptsova,
K. K. Lebediev, L.A. Lunts, A.I. Minina,
Yu.D.Prytyka,O.Yu.Skvortsov, T.V.Slipachuk,
H.A. Tsirat, K.A. Chudinovskykh et al.

2. Statutory definition of the concept
“competence of international commercial
arbitration”

The competence of international commercial
arbitration is currently one of the most topical
taking into account the trends towards extend-
ing a range of cases which can be submitted to
international commercial arbitration. The study
of the term “competence” from the scientific
and practical viewpoint and the analysis of its
correlation with such concepts as “jurisdiction”,
“accessibility” and “arbitrability” are of both sci-
entific and practical importance. At the same time,
there is no statutory and unified doctrinal defini-
tion of the concept “competence of international
commercial arbitration” to this date.

Ininternational laws, the term “competence”
is used in the UNCITRAL Model Law on
International Commercial Arbitration, but
there is no a definition in the Model Law.

InUkrainianlegislation,section IV ofthe Law
of Ukraine “On International Commercial
Arbitration” covers the competence matters —
it regulates the procedure for ascertaining by
the arbitral tribunal of the availability or lack
of its competence to arbitrate in a dispute.

The Commercial Procedure Code of Ukraine
also mentions the competence of international
arbitration. Art. 175 of the CPC appoints that
a reason for refusal to initiate proceedings
is an award of international commercial
arbitration adopted within its competence in
Ukraine towards a dispute between the same
parties on the same subject-matter and on

the same basis, except when the court refused
to issue an executive document on judgement
enforcement. In other words, the availability
of the competence of international commercial
arbitration is a decisive criterion when dealing
with admissibility of its involvement in
considering a particular case.

Regulations and Rules of the international
arbitral institutions also refer to the term “com-
petence”. Thus, for instance, art. 23 of Arbi-
tration Rules of the London Court of Interna-
tional Arbitration (as amended on October 1,
2014) points at the competence and authority
of the arbitral tribunal. It is worthy of note that
the term “competence” is used in the official
Russian translation, while the English-language
version of the LCIA Arbitration Rules includes
the term “Jurisdiction”. The competence
of the arbitral court is also covered by article
24 of Arbitration Rules and Mediation Rules
(the VIAC Rules of Arbitration (Vienna Rules)
and the VIAC Rules of Mediation). Arbitration
Rules of the Arbitration Institute of the Stock-
holm Chamber of Commerce uses the term
“jurisdiction”, not “competence”.

Moreover, understanding and univocal
interpretation of the concept “competence”
has significant practical value given that jus-
tification of the competence of the Interna-
tional Commercial Arbitration Court is one
of the necessary elements of a request for arbi-
tration under the Rules of the International
Commercial Arbitration Court at the Ukrain-
ian Chamber of Commerce. In addition, article
3 of the Rules fixes a list of disputes which fall
within the competence of the ICAC at UCC. It
is also important to mention that the Rules were
amended on November 1, 2020: the authority
of the International Commercial Arbitration
Court was extended, and thus, competence cov-
ers the disputes arising from:

— concession agreements;

— relations related to the exercise
and protection of property rights or other real
rights, including intellectual property rights;

— corporate relations, including disputes
between  the  participants (founders,
shareholders, members) of a corporate entity,
or between a legal entity and its participant
(founder, shareholder, member);

— agreements on shares, land parcels, other
corporate rights or securities.

3. Doctrinal definitions of the concept
“competence of international commercial
arbitration”

Scientists put forward different approaches
to the doctrinal definitions of the concept
“competence”.

Some scientists understand the competence
of international commercial arbitration as a set
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of their powers for settling disputes on merits as
well as powers for running case hearing, which
guarantee meeting the requirements for a fair
procedure (Voronov, 2018, pp. 227).

H. A. Tsirat defines “competence”
generally and properly. Generally,
competence of the third-party arbitration
court is encompassed by the fact whether it
is authorized to consider particular matters
when dealing with a dispute per se; properly,
competence means is encompassed by the fact
whether arbitral panel is authorized, based
on the will of the disputing parties indicated
in an arbitration agreement, to consider
a particular dispute and whether the dispute
falls under the conditions of the arbitration
agreement (Tsirat, 2002, pp. 49-50).

Yu. K. Osipov regards competence as
a range of statutory authoritative powers
of the court which are concurrently its
obligations. F. P. Yeliseikin considers
competence as alegal phenomenon the structure
of which embraces the matters of authority
and title (Kovalenko, 2016, pp. 129).

According to the author of this article,
competence can be deemed in two aspects.
On the one hand, it is about competence
of international commercial arbitration as
a general category which comprises:

—arange of disputes which can be considered
by international commercial arbitration;

— rights and obligations of the arbitration
court when dealing with disputes.

On the other hand, the competence issue
obligatorily emerges in relation to every
individual dispute, and therefore, it also
includes:

— reasons for the origin of competence
of international commercial arbitration;

— the power of the arbitration court to
deal with a matter of availability or lack of its
competence to resolve a specific dispute.

4. The correlation of “competence” with
other concepts

Itisworth payingattention to the correlation
of  “competence” and  “subject-matter
jurisdiction”, “arbitrability” and “jurisdiction”.

The correlation between “competence”
and “subject-matter jurisdiction” is most
studied in scientific literature.

O. Yu. Skvortsov states that the concept
“competence” is wider than the concept
“subject-matter jurisdiction” as competence
of a competent body involves not only
considering legal disputes but also settling
other matters. The scientist notes that
the institution of subject-matter jurisdiction
is one of the institutions which define
and fix the competence of the arbitration courts
(Skvortsov, 2005).

24

M. A. Dubrovina expresses the opinion that
the term “subject-matter” is applied only to
the determination of object competence of state
judicial authorities and proposes to use the term
“admissibility” in relation to the arbitration
courts (Voronov, 2018, p. 33).

M. A. Karpyshev also shares the above
position stating that the term “subject-matter
jurisdiction” is used to establish object
competence of state judicial authorities, subject-
matter jurisdiction is directly fixed by the law.
The author also specifies that the term “subject-
matter jurisdiction” is not commensurate with
the competence of international arbitration
for which the use of the term “admissibility” or
“arbitrability” is more precise (Karpyshev, 2017).

T. V. Slipachuk draws attention to
the fact that the institution of subject-matter
jurisdiction is not applicable regarding the third-
party arbitration courts in its classical form as
one of its essential features is “admissibility”
of conventional submission of a dispute to
the specific third-party arbitration court
(Slipachuk, 2010, p. 134).

The opinion of H. V. Sevastianov merits
attention: he believes that object competence
of the third-party arbitration court doesn’t
compete with subject-matter jurisdiction
of state courts but is fundamentally concurrent
or alternate jurisdiction that calls in doubt
the use of general distributing mechanism in
the form of jurisdiction over cases for non-state
solution of cases (Sevastianov, 2013, p. 107).

V. V. Yeromin holds that in the context
of subject-matter jurisdiction, one should
assume that it exclusively refers to state courts
(Yeromin, 2019, p. 101).

Other scientists call into doubt the theory
that the term “subject-matter jurisdiction”
only touches upon state judicial authorities
and reckon that admissibility as a legal category
outlines a range of disputes which can be subject
to conventional subject-matter jurisdiction
under the law (Yeromin, 2019, p. 101).

K. A, Chudynovskykh adheres to
the same position by extending boundaries
of the institution of subject-matter jurisdiction
and attributing to it the powers of both juridical
and executive authorities and alternate (non-
state) jurisdictional bodies. The scientist
notes that the law may appoint subject-
matter jurisdiction of particular cases to other
state or non-state bodies. At the same time,
an appeal to a non-state jurisdictional body
to resolve a case under its jurisdiction usually
depends on the will of the person concerned
or the consent of the parties to the dispute,
i.e., subject-matter jurisdiction of non-judicial
bodies has an alternative (contractual) nature
(Chudynovskykh, 2004, p. 52).
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According to V. Ya. Muziukin, subject-
matter jurisdiction covers entirely subject
powers of a body, and another part of its
competence consists of functional powers. The
scientist believes that the concept of competence
is wider than the concept of subject-matter
jurisdiction (Sevastianov, 2013, p. 87).

As for case law, when studying the issues
of jurisdiction over cases and admissibility
of cases, the Supreme Economic Court
of Ukraine defined subject-matter jurisdiction
as a statutory set of powers of commercial
courts towards considering cases, which fall
under their competence, in the Resolution
of the Plenum of the Supreme Economic Court
of Ukraine Ne 10 dated 24.10.2011 “On some
issues of jurisdiction over cases and admissibility
of cases in commercial courts”.

At the same time, it is important to mention
thatafter the new version of the procedural codes
was shared in 2017, the concept “subject-matter
jurisdiction” was substituted with the concept
“jurisdiction”, so the correlation between
the concepts “competence” and “jurisdiction”
needs further consideration.

Section 2 of the Commercial Procedure
Code of Ukraine encompasses the jurisdiction
matters, but there is no its definition in the law.

The ICAS jurisdiction is discussed
in the Regulations on the International
Commercial Arbitration Court at the Ukrainian
Chamber of Commerce and Industry (Appendix
Ne 1 to the Law of Ukraine “On International
Commercial Arbitration”): paragraph 3 states
that International Commercial Arbitration Court
also considers disputes fallen into its jurisdiction
under the international agreements of Ukraine.
In addition, article 3 of the Rules of ICAC
at UCCI provides a list of reserved disputes. In
other words, “competence” and “jurisdiction”
are applied to the International commercial
arbitration and, in fact, are equated, as they are
used to characterize the powers of the arbitration
court to consider a particular range of disputes
which it can consider.

As for case law, the Grand Chamber
of the Supreme Court of Ukraine marks
in its decisions many times that court
jurisdiction is the law institution which
is aimed at differentiating competence
of different branches of the judiciary system
and various types of procedures — civil,
criminal, commercial, and administrative. Thus,
as one can see jurisdiction and competence are
neither identified nor regarded as unlike law
institutions.

Most scientists assert that “jurisdiction” is
a narrower concept. Thus, in N. M. Bessarab’s
opinion, “competence” is divided into functional,
object and territorial. At the same time,

thescientistmarksthattheveryobjectcompetence
of the court regarding the consideration of legal
disputesand settlement of otherlegal mattersisits
jurisdiction. K. V. Husarov, in his turn, specifies
that competence is a broader concept, since it
primarily defines the court’s functions while
executing justice. According to the scientist,
jurisdiction is an element of competence
and authoritative powers of the court to consider
and solve cases that also involves the institution
of admissibility, as a component (Lymar, 2017).

The author of the present article
believes  “competence” and  “jurisdiction”
of the international commercial arbitration
court can’t be equated, as well as it is impossible
to uniquely identify which concept is broader
and which is narrower, because none of these
institutions fully includes another institution.
International court of arbitration can be
discussed only in terms of object and subject
jurisdiction, while the system of state courts
falls under territorial and instance jurisdiction.
In regard to competence, submission of certain
disputes to the ICAC is one of the components
of its competence along with such a component
as the will of the parties to refer the matter to
arbitration.

Another legal category that is to some
extent related to the category of competence is
arbitrability.

As for today, the law and science don’t have
aunified definition of the concept “arbitrability”.
Some scholars suggest considering arbitrability
in a broad and narrow sense. In a narrow
sense, arbitrability is understood as a category
of disputes admissible for consideration by
international commercial arbitration. In a broad
sense, arbitrability encompasses the issues
related to the validity of arbitrage transaction.

Yu. D. Prytyka states that “arbitrability” is
the correspondence of a dispute arisen between
the parties with a category of disputes which
can be a subject-matter of the settlement by
arbitration based on law that is used during
dispute resolution (Kovalenko, 2017, p. 30).

The concept of arbitrability is also
widely studied by foreign scholars. For
instance, M.A. Karpyshev indicates that

the term “arbitrability” is used to refer to
disputes that can be considered on the merits
and resolved by the thord-party arbitration
courtsand international commercial arbitrations
(Karpyshev, 2017). O. Yu. Skvortsov defines
arbitrability as a feature of the dispute that
allows it to be a subject-matter of arbitration
(Skvortsov,2005,p.99). V. V. Yerominidentifies
arbitrability as the correspondence of a dispute
submitted toarbitration (third-party arbitration
court) or international commercial arbitration
(arbitration tribunal) based on an arbitration
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agreement (arbitration clause) with categories
of the disputes which can be considered by
such a court by law and/or point in discussion
as civil, competence of the court and validity
of the arbitrtion agreement (arbitration clause).
In the scientist’s opinion, arbitrability consists
of the correspondence of a category of disputes
which can be submitted to arbitration, court
competence and validity of the arbitration
agreement (Yeromin, 2019, p. 100). Therefore,
court competence is actually regarded as one
of the components of the term “arbitrability”
along with such a component as the existence
and validity of the arbitration agreement
(Chudynovskykh, 2004, p. 35).

S. A. Kurochkin states that arbitrability is
a general condition for recognizing competence
of arbitral panel to deal with specific cases.
Yu. A. Skvortsov indicates that the institution
of arbitrability is applied to determine the object
competence of third-party arbitration courts
(Chudynovskykh, 2004, p. 35).

Some scientists discuss dispute arbitrability
(an option for a dispute to become subject-
matter of arbitration) as an objective form
of arbitration competence, while a subjective
form of competence which identifies
theavailability and scope of powers of arbitrators
towards a particular dispute submitted to their
consideration (Bilak, 2019; Prytyka, 2019;
Spektor, 2019; Khomenko, 2019, p. 229).

The author of the present article reckons that
the concepts “competence” and “arbitrability”
partially meet in the following context: objective
arbitrability specifies those types of disputes
which may be a subject-matter of an arbitration

agreement, and the competence of the arbitration
court, among other aspects, indicates that its
powers are extended only to those disputes which
may be considered by that sort of court. Therefore,
the concepts “arbitrability” and “competence”
can’t be equated given that arbitrability concerns
characteristics of the very dispute (including
whether it is subjected to the consideration
of arbitration court and whether there is
the relevant duly completed will of the parties),
and “competence” characterizes the powers
and functions of international arbitration court.
However, the concepts under study meet in
the part that touches upon the specification
of a range of disputes which can be settled by
the ICAC.

6. Conclusions

Summarizing and generalizing the above,
one can conclude that the concepts “competence
of international commercial arbitration are
currently ambiguous taking into account
the lack of statutory and unified doctrinal
approach to its definition. At the same time,
the statutory use of such terms as “competence”
and “jurisdiction” allows highlighting that
the studies of the specific topic are relevant
and require the attention of scientists to
avoid collisions when interpreting them in
practice. The author believes that a detailed
differentiation of the mentioned institutions
assists in eliminating controversies while
interpreting statutory rules.

In addition, the study of arbitrability
of disputes, incl. in terms of examining
a range of disputes which can be submitted to
international arbitration, remains topical.
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KOMIIETEHIIISI MIKHAPOHOTO KOMEPIIITHOTO APBITPAKY

Anxorauis. Memoto cmammi € ananis HOPM MiXKHAPOJHOTO 3aKOHO/ABCTBA Ta YMHHOTO 3aKOHO-
JIaBCTBA YKpaiHU 100 KOMIIETEHIIii MiZKHAPOIHOTO KOMEPIIIHHOIrO apbiTpaky, aHali3 HAyKOBOI JiiTe-
paTypu i mybuiKaiiil i3 MeTo AOCHIIKEHHSA HAasgBHUX AOKTPUHAIBHMUX IMAXOIB IOAO KOMIETEHIi
MiZKHAPOJIHOTO KOMEpI[IHHOTO apbiTpaxy, ii mpaBoBoi MPUpPOAM, 3MICTY Ta CIIBBIAHOIIEHHS 3 TAKUMHU
CYMDKHUMU KATETOPisIMU, SIK <«II/[BIZIOMUICTb», «IOPUCAUKILISY, «IOMYCTUMICTb>, «apOiTpabesbHiCTby.
Memoou docnidscenns. PobGora BUKOHAHA HA Ii/ICTAB] 3aralbHOHAYKOBUX i CIIEI[ialbHIX METO/IiB HAYKO-
BOTO Ti3HANHA, HAIPUKJIA/ METO/LY aHasIi3y it cunTesy, GopMaIbHO-I0PUANYHOTO, (HOPMaIbHO-TOTT4HOTO,
CHCTEMHO-CTPYKTYPHOTO Ta MOPiBHSJIBHO-IIPABOBOTO MeTOiB. Pe3ynrvmamu. BrusHaueHO aKTyalbHICTh
06paHoi TeMU 3 OTJIsILy Ha TEHEHILIT I[0I0 PO3IIMPEHHS KOJIA TUTAHb, SIKi MOKYTh OyTH TIepe/iati Ha Po3-
TJISIT MiPKHAPOHOTO KOMepItiiiHoro apbitpaxy. IIpoananizoBano HOPMH MIKHAPOIHOTO 3aKOHOIABCTBA
Ta 3aKOHO/IAaBCTBAa YKpaiHM CTOCOBHO HAsIBHOCTI BU3HAUEHHs IOHATTS «KoMmmeTeHIs MixkHaposHoro
KoMepItiitHoro apbitpaxy». Joc/iaKeno oCHOBHI HOKTPUHAIbHI THAXOAN 10 BU3HAYEHHsI KOMIETEHILi
Ta IIPOaHalIi30BaHO CIIiBBIAHOMIEHHS TAKUX HMOHATD, IK «KOMIICTCHILISA», «ITiJIBI/IOMYICTDb», «ap6iTpa6eJIb-
HICTb», «[IOIyCTUMICTD», «BUKJIIOYHA ITi/icyAHicTb>. BucHoBKH. IlonaTTa «kommnerentia Mixxnapoanoro
KOMEPIIHOTO apbiTpasKy» HUHI € HEOJHO3HAYHUM 3 OIJISIY HA BiZICYTHICTh 3aKOHOJABYOIO Ta EJUHO-
TO IOKTPUHAIBHOTO THAXOAY 70 Horo BU3HAYeHHs. BogHouac BUKOpUCTaHHS B 3aKOHOJABCTBI TEPMiHiB
<«KOMIIETEHIliA» Ta «IOPUCAUKLIA» A€ 3MOIY FOBOPUTHU IIPO T€, 10 AOC/I/KEHHA i€l TeMU € aKTyalbHUM
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LEGAL AND REGULATORY BASIS FOR SECURITY
AND DEFENCE SECTOR OPERATION:
CONCEPTUAL APPROACH

Abstract. The purpose of the article is to analyse the essence and legal and regulatory basis for
the operation of the security and defence sector of Ukraine. Results. The authors analyse the essence
and legal and regulatory basis for the operation of the security and defence sector of Ukraine through
identifying the content of the operation of the security and defence sector, considering the scientific
literature review, the essence and basic principles of the operation of the relevant concept in the legal
and regulatory aspect, giving specific concepts as the example, as well as make proposals to optimize, from
the authors’ perspective, the work of the respective area. The authors argue that the concept of “security
and defence sector” is understood as a comprehensive security and legal category, which includes not only
a list of entities performing such activities but also organizational and legal, procedural and other principles
of their operation. With regard to the definition, the essence of the operation of the security and defence
sector is proved to require creating conditions to effectively prevent military attack and organise political
(diplomatic) economic and armed response to possible aggression against Ukraine at any time and under any
circumstances. Conclusions. It is justified that the legislative framework for the security and defence sector
of Ukraine in general and the operation of individual subjects of security and defence of Ukraine, in particular,
consists of: the Law of Ukraine “On the National Security and Defence Council of Ukraine” which defines
the basis of the performance of the NSDC and forms its operation as an efficient and effective advisory body
headed by the President of Ukraine; the Law of Ukraine “On Defence of Ukraine”, establishing the principles
of defence of Ukraine, as well as the powers of state authorities in the field of defence; the Law of Ukraine
“On the Armed Forces of Ukraine”, regulating the functions, the personnel of the Armed Forces of Ukraine,
the legal basis for their organization, activities, deployment, command and control, management; the Law
of Ukraine “On the Security Service of Ukraine”, providing for the mechanism for the protection of state
sovereignty, the constitutional order and territorial integrity of Ukraine as the key mission of the Security
Service of Ukraine, one of the main actors in ensuring the security and defence of Ukraine.

Key words: security, defence, principles, laws of Ukraine, National Security and Defence Council of
Ukraine, Security Service of Ukraine, Armed Forces of Ukraine.

1. Introduction

Relevance of the topic. The proper opera-
tion of the security and defence of Ukraine in
the context of the armed aggression of the Rus-
sian Federation and other contemporary chal-
lenges is a priority task to be studied by both
scientists and practitioners.

The State, as a social construction, is
obliged to make every effort to ensure its

© A. Beikun, V. Pryimak, 2021

territorial integrity and the inviolability
of the state border, as well as take steps to ensure
the realization of all human and citizen rights
and freedoms provided for in the Constitution
and laws of Ukraine.

The security and defence sector, its system
of functioning, the list of bodies constituting
it, the scope of rights, duties and powers are
an effective mechanism for counteracting both
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external intrusion and internal subversive conflicts
that systematically threaten human and citizen
rights and freedoms, as well as territorial integrity.
That is why the study of problematic issues in this
area is a matter of priority.

However, taking into account
the specificities of the regulation of the operation
of the security and defence sector of Ukraine,
the scattering of the legal and regulatory basis,
its systemic and generalized fragmentation
into many different elements and areas in
various branches of the legislation of Ukraine,
in our opinion, the first priority is the analysis
of the existing, most significant legal regulations
on the functioning of individual institutions
(bodies) in the sector of the security and defence
of Ukraine.

Literature review. The relevant area in
the science of administrative law and other
fundamental branchesis studied by: M. Butenko,
V. Doronin, K. Dmytrenko, V. Kalashnykov,
N. Kulak, P. Ledovskyi, M. Marchenko,
N. Oharkov, V. Pylypchuk, S. Poliakov,
S. Ponomarov, A. Khvorostiankin, M. Tsvik
et al.; however, the issue of systematization
and development of  comprehensive
recommendations to optimize the performance
of the sector still remains topical.

The purpose of the article is to analyse
the essence and legal and regulatory
basis for the operation of the security
and defence sector of Ukraine, while the tasks
are: to identify the content of the operation
of the security and defence sector, considering
the scientific literature review; to determine
the essence and basic principles of the operation
oftherelevant conceptin thelegal and regulatory
aspect, giving specific concepts as the example;
to prove proposals to optimize, from the author’s
perspective, the work of the respective area.

The focus of the study is social relations
in the field of the operation of the security
and defence sector.

The  subject of the study is
the legal and regulatory basis for the operation
of the security and defence sector institutions.

Material statement. First of all, the above-
mentioned requires focussing on the fact that
the issue of the legal and regulatory frame-
work for any concept of law is a priority, since
it is the adoption of the relevant instrument
in the manner provided for by Ukrainian leg-
islation gives it legal force, without which
any, even doctrinal, provision has a null and
void status.

However, in our opinion, the definition
of the concept “security and defence sector” as
well as its content is extremely important.

For instance, according to the author
of the military encyclopaedic dictionary
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N. Ogarkov, up to now, the concepts officially
used in this sector have been and are “the field
of national security and defence”, “the field
of military security”, “the military sphere”, “the
military organization of the State”, etc. They are
used in various legal and regulatory instruments
and are still valid today. Although, the concept
of “security sector” is applied increasingly,
including in the context of the implementation
of the adopted Strategy of National Security
of Ukraine. Unfortunately, many scientific
sources interpret the concept expansively,
attempting to cover the entire national
security system of the State, or to replace this
concept with another, or to reduce it to only
one sphere (military) or structural component
(subject of military security) (Ogarkov,
1984, p. 50). The definition primarily underlines
that the concept of “security and defence
sector” is understood as a comprehensive
security and legal category, which includes not
only a list of entities performing such activities
but also organizational and legal, procedural
and other principles of their operation.

Moreover, with regard to the interpretation
of the concept “security and defence sector”,
the most fundamental is the definition provided
in the thesis by S. Ponomarov, who suggests
considering the security sector of Ukraine as
a set of State authorities and organizations
responsible for the security of the individual,
society and the State. According to the main
types of security established in the Ukrainian
State, the author proposes to distinguish three
basic elements of the security sector: 1) personal
security of citizens, public order, etc., ensured
by the law enforcement bodies; 2) national
security ensured by the special services;
3) military security ensured by the Military
Organization of Ukraine. The author proves
that the relations with regard to state regulation
of the security and defence sector are subject to
administrative provisions, as they arise between
subjects of public authority, are governed
by administrative law and are of managerial,
law enforcement and public service nature
(Ponomarov, 2018).

The legislation stipulates that the current
state of the components of the security
anddefencesectordoesnotfacilitateaguaranteed
response to current threats to the national
security of Ukraine (Military Security Strategy
of Ukraine, 2001).

According to scientific estimates, in
addition to the legislation, the legal regime
of the national security and defence is
much broader in the regulation of public
relations, in particular: strategic planning in
the field of national security and defence; state
defence, economic and military-industrial
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support for defence activities; counteracting
the intelligence and subversive activities
of foreign states and organizations using non-
military or “hybrid” methods (a combination
of military, political, information, economic,
energy and other components) to achieve
certain objectives; measures to obtain important
information outside the State and the influence
on other states’ public policy on Ukraine;
temporary restrictive measures in situations
that threaten the security of the State;
and measures to counter terrorist and extremist
manifestations; protection of the state border
and the legal regime of military security
(Pylypchuk & Doronin, 2018).

With regard to the definition of the essence
of the operation of the security and defence
sector, the following should be stated: scientists
argue, and we underline that the most important
requirement is to create conditions to effectively
prevent military attack and to organise political
(diplomatic) economic and armed response to
possible aggression against Ukraine at any time
and under any circumstances.

At the same time, the essence
of thelegal and regulatory framework, supported
by the intermediate conclusion, can be formed
by the analysis of existing legal regulations, that
is legislation of Ukraine.

According to Article 17 of the Constitution
of Ukraine, the protection of the sovereignty
and territorial integrity of Ukraine shall be
the most important function of the State
and a matter of concern for all the Ukrainian
people. The defence of Ukraine and protection
of its sovereignty, territorial integrity
and inviolability shall be entrusted to the Armed
Forces of Ukraine. Ensuring the security
of the State and protecting the State borders
of Ukraine shall be entrusted to respective
military formations and law enforcement
bodies of the State, whose organisation
and operational procedure shall be determined
by law (Constitution of Ukraine, 1996).

Moreover, the legal and regulatory
framework for the security and defence sector
of Ukraine, in our opinion, consists of important
elements such as:

2. The Law of Ukraine “On the National
Security and Defence Council of Ukraine”

According to the legislation of Ukraine,
the National Security and Defence Council
of Ukraine (hereinafter — NSDC) is
the coordinating body for national security
and defence under the Constitution of Ukraine
(On the National Security and Defence Council
of Ukraine, 1998; Dmytrenko 2013).

The scientists emphasise that the solution
to the problems of ensuring the national
security of any State is impossible without

the functioning of a special body, mandate
of which is to coordinate the activities of all
publicauthoritiesinthefield of national security.
In Ukraine, such a body is the NSDC which is
responsible, according to Article 4 (Competence
of the National Security and Defence Council
of Ukraine) of the Law of Ukraine “On
the National Security and Defence Council
of Ukraine”, for submission of proposals for
the implementation of the principles of domestic
and foreign policy on national security
and defence to the President of Ukraine,
and coordination and ongoing monitoring
of the activities of the executive authorities in
this field (On the National Security and Defence
Council of Ukraine, 1998; Dmytrenko, 2013).

Therefore, a structural analysis
of the relevant Law of Ukraine makes it possible
to substantiate the position that the NSDC is
an efficient and effective advisory body headed
by the President of Ukraine, whose decisions
are implemented by decrees of the President
of Ukraine and have substantial legal force.

Moreover, over recent years, this body
has been effective due to the development
of a monitoring policy with regard to both
the security and defence sectors and individual
actors of these policies. In addition, NSDC’s
active sanctions policy allows it, within
the limits of its powers, to perform a preventive
and deterrent function in the field of the security
and defence of Ukraine.

3. The Law of Ukraine “On Defence
of Ukraine”

This Law establishes, first of all, the principles
for the defence of Ukraine, as well as the powers
of public authorities, the fundamental functions
and tasks of military command bodies, local
State administrations, local self-government
bodies, the duties of enterprises, institutions,
organizations, officials, rights and obligations
of Ukrainian citizens in the field of defence
(On Defence of Ukraine, 1991).

At the same time, Section III of the Law
establishes that the territorial defence of Ukraine
is a system of military and special measures
carried out during the specific period in order
to: perform protection and defence of the State
border; ensure conditions for the reliable
functioning of the public authorities, military
command bodies, strategic (operational)
deployment of troops (forces), protection
and defence of important installations
and communications, combating sabotage
and intelligence forces, other armed formations
of the aggressor and anti-state illegally formed
armed formations; maintenance of the legal
regime of martial law.

In addition, the law provides for that
the Armed Forces of Ukraine, other military
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formations formed in accordance with the laws
of Ukraine, the National Police, subdivisions
of the State Special Transport Service, the State
Special Communication and Information
Protection Service of Ukraine and relevant
law enforcement agencies are involved in
the performance of the missions of territorial
defence within the limits of their powers (On
Defence of Ukraine, 1991).

Therefore, it is essential to draw
attention to the importance and ensuring
of State’s institutional capacity to resist any
encroachment on the security of Ukraine that
becomes possible due to determining the actors
of security and defence, who exercise their
powers in a given direction. In addition, such
entities are evidently grouped into primary
(the Armed Forces of Ukraine) and secondary
(that is, those involved by the Armed Forces
of Ukraine in the territorial defence of Ukraine),
such as the National Police, the State Special
Transport Service and others. We believe that
this list primarily includes the Security Service
of Ukraine and the National Guard of Ukraine.

4. The Law of Ukraine “On the Armed
Forces of Ukraine”

The Law of Ukraine regulates that, bearing
in mind the need to ensure its own security
and defence, being aware of responsibility
in  maintaining international stability as
sovereign and independent, democratic,
social, legal state, it has the Armed Forces
of Ukraine with the necessary level of readiness
and combat capability. This Law provides for
the functions, personnel of the Armed Forces
of Ukraine, the legal basis for their organization,
performance, deployment, command
and control, management (On the Armed
Forces of Ukraine, 1991).

In accordance with article 1 (functions
of the Armed Forces of Ukraine)
of the Law, the Armed Forces of Ukraine is
a military formation to which the Constitution
of Ukraine entrusts the defence of Ukraine
and the protection of its sovereignty, territorial
integrity and inviolability. The Armed
Forces of Ukraine ensure deterrence
and repulse of armed aggression against Ukraine
and protection of the airspace of the State
and the underwater space within the territorial
sea of Ukraine.

In addition, the current legislation
of Ukraine, including the Law of Ukraine “On
the Armed Forces of Ukraine”, determines that
the Armed Forces of Ukraine may be involved
in: the measures of the legal regime of martial law
and emergency; strengthening the protection
of the State border of Ukraine and the exclusive
(maritime) economic zone, the continental
shelf of Ukraine and their legal establishment;
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eliminating natural and man-made emergencies;
rendering military assistance to other
States, as well as participate in international
military  cooperation and international
peacekeeping  operations on the basis
of international treaties of Ukraine and in
the manner and under the conditions defined by
thelegislation of Ukraine (On the Armed Forces
of Ukraine, 1991).

Therefore, it should be emphasized not
only on the institutional function of the Armed
Forces of Ukraine in providing the security
and defence Ukraine but also on the specific
powers of the Armed Forces of Ukraine such
as measures to enhance the defence capability
of the country, ensuring the proper operation
of the security and defence sector of Ukraine as
well as others.

5. The Law of Ukraine “On the Security
Service of Ukraine”

According to article 2  (Missions
of the Security Service of Ukraine)
of the relevant Law of Ukraine, the Security
Service of Ukraine is entrusted, within
its legal competence, with the protection
of state sovereignty, the constitutional
order and territorial integrity, the economic,
scientific, technical and defence potential
of Ukraine, the legitimate interests of the State
and the rights of citizens against the intelligence
and subversive activities of foreign special
services and interference attempted by certain
organizations; and protection of state secrets
(On the Security Service of Ukraine, 1992).

Furthermore, national scholars emphasize
that the Security Service of Ukraine, as a public
authority, implements public and state tasks
to ensure personal security of both individual
citizens, including assistance in their rights
and interests, and the global interests
of the State and society, such as economic,
political, social, information and etc. The
activities of the Security Service of Ukraine
and its agencies are, first, preventive and,
secondly, aimed at detecting and suppressing
criminal activities. In order to achieve its
objectives, the SSU requires modernization
in all aspects of its activities. A new approach
is needed to determine the administrative
and legal status of the body in general and its
employees in particular, as well as to update
methods, forms and means of operation
of the public authority (Ledovskyi, 2016).

Therefore, it should be noted that
the Security Service of Ukraine is the key agency
in the security and defence system of Ukraine,
which ensures the detection and suppression
of criminal activities, attempting to violate
the territorial integrity and other bases
of national security of Ukraine.
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6. Conclusions

Thus, the analysis of scientific perspectives,
as well as the study of the legal and regulatory
framework, permits establishing a position
towards some key provisions within the purpose
ofthearticle. Thelegal and regulatory framework
for the security and defence sector is governed
by the State in legal and regulatory instruments,
which establish the basis for the functioning
of subjects, as well as the organizational and legal
basis for their functioning and interaction in

the performance of the missions of ensuring
thesecurity and defence of the State. In addition,
the legal and regulatory basis of the operation
of the security and defence sector is covered by
many legal regulations of different jurisdictions,
indicating the complexity of this sector
of public policy. In our opinion, the Laws
of Ukraine regulating the activities of other law
enforcement agencies ensuring the operation
of the security and defence sector of Ukraine
require further study.
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HOPMATHUBHO-IIPABOBI OCHOBU ®YHKIIIOHYBAHH{ CEKTOPY
BE3IEKU I OGOPOHU: IHCTUTYIIAHWA IIXI/T

Anotanis. Memoro ctaTTi € aHAJ3 CYyTHOCTI Ta HOPMATHBHO-TIPABOBOTO MiATPYHTS QYHKITIOHYBAHHS
cextopy Oesrexu it 060poHu Ykpaiu. Pesyavmamu. ABTOPOM 3/1iliCHEHO aHaJI3 CYTHOCTI Ta HOPMATUB-
HO-TIPABOBOTO THATPYHTS (DYHKI[IOHYBaHHSI CEKTOPY Oe3meKn Ta 060pOHN Y KPATHH MIJISIXOM BU3HAYEHHST
3MiCTy 1oro (DYHKIIOHYBAaHHS 3 ypaXyBaHHIM HAYKOBUX IYMOK YU€HHX, CyTHOCT] i OCHOBHUX ITi/[BAJINH
(byHKITIOHYBaHHS Bi/IIIOBITHOTO iHCTUTYTY B HOPMATUBHO-IIPABOBOMY aCIIeKTi 3 HABEJIEHHSIM SIK IPUKJIALY
KOHKPETHUX iHCTUTYIH. Takoxk o6rpyHTOBAHO MIPOTO3UILIT, SIKi, Ha YMKY aBTOPA, ONTUMI3YIOTh POOOTY
BIJMOBIZAHOTO HATIPAMY. ABTOPOM apryMEHTOBAHO, 110 MOHATTS «CEKTOP Oe3Ieku i 000POHI» PO3YMI€Th-
s K KOMILIEKCHA Ge31eK0BO-I0pUINYHA KaTeropis, 1o BKIOYaE B cebe He Jiuie mepesik cy® ekTiB, sSKi
3MIIICHIOITD TaKy MislIbHICTH, a ¥ opraHisaiiiiHo-1paBoBi, mporecyaabHi Ta inii 3acaan iX GyHKIoHy-
BanHs. [[{o10 BU3HAUEHHS CyTHOCTI (DYHKILIOHYBaHHS CEKTOPY Oeslieku Ta 000POHU apryMeHTOBAHO, 110
HAllBaKJIUBIIIMM € CTBOPEHHSI TAKUX YMOB, SIKi YMOKJIUBJIATH e(heKTUBHE 3a1l00iraHHsI BOEHHOMY Halla-
J1y Ta CIPUSATUMYTh OpraHizauii oM THYHOT (AMIIOMATHYHOT ), EKOHOMIUHOI, 30pOIHOI Bifciui MOKIMBOI
arpecii mpotn Ykpainu B Oy/b-sKuii yac i 3a Oyb-siknx obcraput. Bucnogxu. OGrpyHTOBAHO, 10 3aK0-
HOJIaBunii 6asuc cekTopy Gesrexu Ta 060pOHN YKpaiHu 3arajioM i (HyHKIIOHYBAHHS OKPeMUX Cy( €KTIB
3abesmnedenst Ge3nekn i 060pOHN YKpaiHN CKIATa€Thes 3 TaKMX akTiB: 3akomy Ykpaitn «IIpo Pamry
HallioHaIbHOI Oe3rexku i 060poHn YKpaiHu», 110 BU3HAYa€E 3acaqu poboTh Paxu HalioHanbHOI Ge3rexu
i o6oporn Ykpainu ta Gopmye ii poboTy sik Ii€BOro ii eheKTUBHOrO 0PAAIOro OPraHy, M0 OYOMIOETHCS
[Ipesugentom Ykpainu; 3akony Ykpainu «IIpo o6opoHy YKpaitu», 10 BCTaHOBIIIOE 3acagu 000pPOHI
Ykpainu, a TakoK MOBHOBAKEHHsI OPraniB fep:kaBHoi Braan y chepi oboponu; 3akony Ykpainu «IIpo
36poiini Cusin Ykpainu», KoTpuil persiamentye byHkiii, ckaan 36poitanx Cuit YKpainu, mpaBosi 3aca-
v X opraHisarii, [isSTbHOCTI Ta AUCA0KAIli, KepiBHUIITBO I ynpaBminHsa HuMHU; 3akoHy Ykpainu «IIpo
Cuy:x0y Oesniekn YKpaiHuy, 110 BU3HAUAE MEXAHI3M 3aXUCTY J€PKABHOTO CYBEPEHITETY, KOHCTUTYIIIHHO-
T'0 JIajly, TePUTOPiajIbHOI IiaicHoCTi YKpainu stk ocHoBHe 3aBaanis Coryx6u Gesnexu YKpaiHu — 0HOTO
3 OCHOBHUX cy('€KTiB 3abe3neuentst 6e3nexu Ta 060poHu Y Kpaitu.
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NON-COMPLIANCE WITH
THE REQUIREMENTS FOR SUBSOIL PROTECTION:
ISSUES OF ADMINISTRATIVE LIABILITY

Abstract. The purpose of the research is to analyze the issues of bringing persons to administrative
liability for non-compliance with the requirements for subsoil protection. Research methods. The paper is
based on general scientific and special methods of scientific cognition. Results. The authors have analyzed
the particularities of distinguishing administrative liability from criminal one violating the requirements for
subsoil protection. It has been emphasized that administrative misdemeanors differ from criminal offences
by alack of the intention to inflict serious harm to protected social relations. This difference is manifested
in all elements of unlawful acts of both types: an object, actus reus, a subject, mens rea. The article has
made a comprehensive analysis of the elements of an administrative offence for violating the requirements
for subsoil protection. It has been found out that taking into account the body of an administrative offence
under art. 57 of the Code of Ukraine on Administrative Offenses, i. e., blanket elements, one should refer
to normative legal acts which regulate a complex of social relations in the subsoil realm and determine
specific elements of administrative offences. The research has established that the breach of requirements
for subsoil protection involves violating the performance of mining activity. The authors highlight that
there is legal liability for the disturbance of mining activity. In particular, persons guilty of breaching
mining laws are brought to disciplinary, administrative, civil and criminal liability under the laws
of Ukraine. The article has studied administrative liability for the above offences. Mining offences mean
the execution of mining works without technical documents (projects, work descriptions) approved under
the established procedure or violation of their requirements. Conclusions. The research concludes that
bringing to administrative liability for non-compliance with regulations on the protection of subsurface
resources arises when one infracts the Subsoil Code of Ukraine and the Mining Law of Ukraine, in
particular, violations in mining works, i. e., the execution of mining works without approved technical
documents (projects, work descriptions etc.) or breach of their requirements.

Key words: administrative liability, administrative offences, elements of administrative offences,
criminal liability, violation of requirements for subsoil protection, environmental protection.

1. Introduction

The Constitution of Ukraine defines
the right to an environment that is safe for
life and health, and to compensation for
damages caused by violation of this right as
one of the most fundamental constitutional
rights of a man and citizen. At the same time,
case law is an individual form and system
of actions to protect and safeguard the rights,
freedoms and legitimate interests of a person,
which have legal consequences, in particular,
in the environmental sphere. In addition,

© Ya. Zelinska, V. Spasenko, 2021

it is crucial to turn attention to the fact
that in practice, the issue of differentiation
between violations of the rules of protection/
use of subsoil resources (Article 240
of the Criminal Code of Ukraine) (Criminal
Code of Ukraine, 2001) and other components
of administrative offenses, including
the breach of subsoil protection requirements
(Article 57 of the Code of Ukraine on
Administrative Offenses (hereinafter — CAQO)
(Code of Ukraine on Administrative Offenses,
1984), is often raised. Bringing a person to

35



7/2021

ADMINISTRATIVE LAW AND PROCESS

administrative liability for violations in the field
of subsoil protection has a social function. Thus,
O. Uliutina notes that a significant social value
of the administrative liability is a disciplinary
feature, as the existing law and order is restored
or compensated by the actions of authorized
state bodies in social relations. Moreover,
an offender has the opportunity to assess his/
her actions in a relatively short time, which
is peculiar to administrative procedure. In
the context of environmental protection
and nature management, administrative
liability makes it possible to ensure compliance
with environmental requirements necessary
to guarantee the security of man and society
and the entire state (Ulyutina, 2011, p. 10).

The purpose of the research is to analyze
the issue of bringing persons to administrative
liability for violating subsoil protection require-
ments, taking into account doctrinal approaches
and  regulatory  framework.  Research
methodology. To study the issue of bringing
persons to administrative liability for violat-
ing the requirements for subsoil protection,
complete the task of separating administrative
and criminal liability for violating the require-
ments for subsoil protection, the authors have
used a set of general scientific and special meth-
ods. In particular, the dialectical method has
been applied during the analysis of connections
between the development of scientific ideas
and modification of terms for bringing to admin-
istrative liability. Thus, the dialectical method
has been applied during the analysis of rela-
tions between the evolution of scholarly views
and modification of conditions of bringing to
administrative liability. The systems approach
has contributed to establishing the system
of bodies related to the procedure of bringing
to administrative liability. The logical method
has assisted in identifying the features that are
inherent in an administrative offense. The com-
parative law method has been used to distin-
guish administrative liability from criminal one.

Analysis of recent research and
publications. The works of the following
scientists hold pride of place among the studies
devoted to the issue under consideration:
V. Averianova, 1. Aristova, A. Berlach,
Yu. Bytiak, V. Bilous, I. Borodin, Ye. Dodin,
L. Kovalenko, T. Kolomoiets, V. Kolpakov,
T. Matselyk, N. Nyzhnyk, V. Ortynskyi,
O. Ostapenko, S. Pietkov, O. Uliutina et al.
However, there are controversial points that
require further research.

2. Differentiation between administrative
and criminal liability

It is inconceivable that the development
trend of administrative science takes place
without the comprehensive approach to
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distinguishing features of administrative
liability in any sphere. The above is justified by
a clear division of administrative and criminal
liability. It is worth paying attention to
the fact that under para. 2, art. 9 of the CAO,
administrative liability for offenses enshrined in
the CAO arises if these offences, by their nature,
don’t involve criminal liability by the law
(Code of Ukraine on Administrative Offenses,
1984). In other words, such a law category
as the degree of social harm or social danger
of a committed action is the main criterion for
distinguishing criminal and administrative
offenses. At the same time, it is also essential to
keep in mind a quantitative factor (frequency,
offense repetition). Moreover, administrative
misdemeanors differ from criminal offenses by
a lack of the intention to inflict serious harm
to protected social relations. This difference
is manifested in all elements of unlawful acts
of both types: an object, actus reus, a subject,
mens rea. According to Yu. P. Bytiak, art.
9 of CAO and art. 11 of the Criminal Code
of Ukraine directly indicate the guilt (action’s
guiltiness) of an offender. Given the necessity
to prove the offender’s guilt, there appears
a need to manage the issue of recognition or
non-recognition of an administrative offense as
a socially dangerous act since such an element
as a social danger of the administrative offense
is not officially enshrined in legislation, but
the science of administrative and criminal law
singles it out (Bytiak, 2020, p. 90).

3. Elements of an administrative offense

The main legal category which is peculiar to
an administrative offense is its set of elements.
In this context, it is incumbent to analyze a set
of elements of an administrative offense under
art. 57 of CAO. It is worth mentioning that
social relations in the field of environmental
protection and natural resource use are an object
of unlawful attempts to violate the established
rules about subsoil protection (p. 1, art. 240
of the CC of Ukraine), established rules
of subsoil use (p. 2, art. 240 of the CC of Ukraine)
and requirements for subsoil protection (art.
57 of CAO). However, one observes a greater
disarrangement of social relations in committing
a punishable criminal offense, as opposed to
an administrative misdemeanor.

Characterizing an object of the offense
specified in art. 57 of CAO, it is important to
note that it is represented by social relations
arising in the field of subsoil protection.
A statutory basis for the regulation of mining
relations in Ukraine consists of the Constitution
of Ukraine, the Law of Ukraine “On
Environment Protection, the Subsoil Code
of Ukraine” and other relevant legislative acts
of Ukraine. In addition to laws, mining relations
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are harmonized by other normative legal acts,
as follows: 1) inter-branch and branch security
rules which contain norms for performing safe
mining activity; 2) interbranch and branch
rules for technical operations prescribing
the requirements and standards for effective,
safe, and environmentally-friendly performance
of mining activity, industrial organization
and management; 3) unified blasting safety
regulations which establish the procedure for
storage, transportation, and use of explosives
during the mining operation (Kozyakov,
2014, p. 296).

In terms of the above, one should refer to
paragraph 1 of article 13 of the Code of Ukraine
of Subsoil which ascertains that subsoil users are
enterprises, institutions, organizations, citizens
of Ukraine, foreigners and stateless persons,
and foreign legal entities. Subsoil resources are
given for use, in particular, to extract minerals
(para. 1,art. 14 of the Code of Ukraine of Subsoil )
(Code of Ukraine of Subsoil, 1994). According
to para. 2 of Art. 24 of the Code of Ukraine
of Subsoil, users of subsoil resources shall use
them under an intended purpose; guarantee
the fulness of geological study, rational
and complex exploitation, and conservation
of subsoil resources; maintain the safety
of people, property, and the environment;
restore land parcels disturbed while using
subsoil resources to a condition suitable
for their further use in social production;
provide and disclose information on national
and local taxes and fees, other payments,
and production (economic) activities necessary
to guarantee transparency in the extractive
industries according the procedure approved
by the Cabinet of Ministers of Ukraine; fulfill
other requirements for subsoil use established
by the legislation of Ukraine and product
distribution agreement.

Analyzing the physical element
of an administrative offense, one should
highlight the following: physical elements
of non-compliance with the requirements for
subsoil protection include: 1) unauthorized
building on sites of commercial mineral
occurrence, breach of subsoil protection rules
and requirements for environmental protection,
buildings and facilities from the harmful
effects of activities associated with the use
of subsurface resources, destruction or damage
of observation regime wells on groundwater, as
well as surveying and geodetic signs; 2) selective
mining of ample areas of deposits that leads
to unjustified losses of balance reserves
of minerals, excessive losses and excessive
impoverishment of minerals during extraction,
damage to mineral deposits, and other
violations of the requirements for rational

use of their reserves; 3) a loss of surveying
documentation, breach of requirements for
bringing mine workings and boreholes, which
are liquidated or conserved, into a condition
ensuring public safety, as well as requirements
for the preservation of deposits, mine
workings and boreholes during conservation;
4) infringement of specific conditions
of a special permit for subsurface use as long
as it is not associated with generating large-
scale income. At the same time, the generation
of large-scale income occurs when its amount
is three hundred times more than non-taxable
minimum incomes.

The mental element (mens rea)
of an administrative offense is also
of importance. Both citizens and officials can
be the mental element of the offense. Thus,
according to para. 2.3 of the Instruction on
registration of materials on administrative
offenses and imposition of administrative
penalties by Ukrainian Geological Survey
approved by the Order of the Ministry
of Ecology and Natural Resources of Ukraine
Ne 347 dated 14 August 2013 (hereinafter
“Instruction”), if non-compliance with subsoil
laws committed by officials of enterprises,
institutions, and organizations, their structural
or separate subdivisions regardless of ownership
and business profiles is revealed, it is drawn up
a protocol with respect to a person who has
infringed subsoil laws; if such a person cannot
be identified — with respect to an official who is
liable for the state of subsoil use at this enterprise
(institution, organization), and if such a person
is not appointed — with respect to the head
of the enterprise, institution, or organization
(On approval of the Instruction on registration
by the State Service of Geology and Subsoil
of Ukraine of materials on administrative
offenses and imposition of administrative
penalties, 2013).

As it is known, mens rea consists
of the mental attitude of a person towards his/
her illegal activity and its effects in the form
of intent and negligence. In particular, intent’s
presence can be discussed in the case when
an offender realized the illegal nature of his/
her actions or inactivity, foresaw its harmful
consequences, and wished them to occur (direct
intent) or deliberately assumed the occurrence
of such consequences (indirect intent).

The offender’s actions are regarded as
negligent, if a person, who committed illegal
action, foresaw the possibility of harmful
consequences of his actions and inactivity
but carelessly relied on their prevention
(self-confidence) or did not provide for
the occurrence of such consequences,
although, he had to and could have foreseen
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them (negligence). Therefore, the mental
element of an administrative offense involves
committing the mentioned act both with intent
and negligence.

It is worth paying attention to the classi-
fication of the elements of an administrative
offense as provided for by art. 57 of CAO: nature
of damage caused by the administrative
offense — formally and materially defined,;
according to the subject of the administrative
offense — mixed, i. e., there are features of both
non-special (general) (a sane person who has
reached the age of 16) and special subject (an
official); according to the internal structure —
alternative elements, as the article’s disposition
specifies several actions; according to the con-
struction — with blanket elements; according to
the degree of social harm — qualified elements.

There should be three reasons to
bring a person to administrative liability:
1) a statutory reason — the availability of a legal
rule that prescribes an administrative offense
andaccountability foritscommission; 2)afactual
reason— the commitment of an unlawful, guilty
act by a person that envisages administrative
liability pursuant to the law; 3) a procedural
reason — an order (or a decision) of the body
of administrative jurisdiction on the imposition
of an administrative penalty.

Taking into account the construction
of an administrative offense prescribed by
art. 57 of CAO, namely blanket elements, one
should refer to normative legal acts which regu-
late a range of social relations in the field of sub-
surface resources and establish specific features
of administrative offenses. Thus, the tasks
of the Soil Code of Ukraine are to regulate
mining relations to meet the demands for min-
eral raw materials and other needs for public
production, subsoil protection, guaranteeing
the security of people, property, natural envi-
ronment, as well as the safeguard of the rights
and legitimate interests of enterprises, estab-
lishments, organizations, and citizens when
using subsurface resources (art. 2).

According to para. 1, article 4 of the Subsoil
Code of Ukraine, subsurface resources are exclu-
sive ownership of the Ukrainian people and are
granted only for use. Agreements or actions
violating the subsurface title of the Ukrain-
ian people directly or indirectly are invalid.
The Ukrainian people exercise the subsurface
title through the Verkhovna Rada of Ukraine,
the Verkhovna Rada of the Autonomous
Republic of Crimea, and local councils (Code
of Ukraine of Subsoil, 1994).

4. Public administration in the field
of protection of subsurface resources

Analyzing the provision of para. 1, article
11 of the Subsoil Code of Ukraine, it should
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be emphasized that public administration in
the field of geological study, use and protection
of subsurface resources is carried out by
the Cabinet of Ministers of Ukraine, a central
executive body which ensures the formation
of state policy on natural environment
protection, a central executive body which
exercises state policy on the geological
study and rational subsurface use, a central
executive body which exercises state policy
on labor protection, government agencies
of the Autonomous Republic of Crimea, local
executive authorities, other state authorities,
and local self-government bodies under
the legislation of Ukraine.

When referring to the powers of central
executive authorities in the mentioned field, it
is interesting to note that Ukrainian Geologi-
cal Survey (Derzhheonadra) is a central exec-
utive body the activities of which are controlled
and coordinated by the Cabinet of Ministers
of Ukraine through the Minister of Ecology
and Natural Resources, who implements state
policy on the geological survey and rational
subsurface use (para. 1 of the Regulations
on Ukrainian Geological Survey approved
by the Order of the Cabinet of Ministers
of Ukraine Ne 1174 dated December 30, 2015)
(On approval of the Regulations on the State
Service of Geology and Subsoil of Ukraine,
1995). At the same time, it is worth noting
that the history of the Ukrainian Geological
Survey went through several stages during
Ukraine’s independence: 1) for the first time
in Ukrainian history, Regulations on the State
Committee of Geology and Subsoil of Ukraine
were approved on September 2, 1991; 2) new
Regulations on the State Committee of Geol-
ogy and Subsoil of Ukraine were approved on
01.04.1996; 3) on March 13, 199, the State
Committee of Geology and Subsoil of Ukraine
was reorganized into the Committee of Ukraine
on Geology and Subsoil Use; 4) on March 30,
2002, the Committee of Ukraine on Geology
and Subsoil Use was reorganized into Ukrainian
Geological Survey and integrated in the Minis-
try of Ecology and Natural Resources, to which
it subordinated; 5) State Geological Service
was liquidated on April 14, 2004; 6) State Geo-
logical Service, which became a government
authority and operated as the part of the Minis-
try of Ecology and Natural Recourses, to which
it subordinated, was renewed on September 24,
2005; 7) on April 6, 2011, it was established
Ukrainian Geological Survey, which is coordi-
nated by the Cabinet of Ministers of Ukraine
through the Ministry of Ecology and Natural
Resources (Leonova, 2013, p. 77).

Under paragraphs 9,10,11 of the above
Regulations of Derzhheonadra of Ukraine
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(On approval of the Regulations on the State
Service of Geology and Subsoil of Ukraine,
1995), it is authorized to issue a special permit
for subsurface use (including the use of oil-gas
bearing resources) according to the established
procedure; to suspend and revoke the validity
of special permits for subsurface use (including
the use of oil-gas bearing resources) in
the prescribed manner, to resume their validity
in case of suspension; to carry out the re-issuance
of special permits for subsurface use (including
the use of oil-gas bearing resources), to amend
them and issue duplicate copies, extend
the validity of special permits for subsurface use
(including the use of oil-gas bearing resources).
In particular, the breach of requirements for
the protection of subsoil resources by citizens
and officials leads to bringing the mentioned
persons to administrative liability.

According to art. 43 of the Subsoil Code
of Ukraine, national cadaster of deposits
and occurrence of minerals contains data
about each deposit included in the State Fund
of Mineral Deposits, quantity and quality
of mineral reserves and available components,
mining-engineering, hydrogeological
and other conditions of field development
and its geological and economic assessment, as
well as each manifestation of minerals (Code
of Ukraine of Subsoil, 1994).

The State Fund of Mineral Deposits
of Ukraine was established following the Order
of the Cabinet of Ministers Ne 150 dated
02.03.1993 “On the State Fund of Mineral
Deposits of Ukraine”, and Ukrainian Geological
Service of Ukraine was entitled to form the Fund
(para. 1 of the Order).

According to para. 4 of the Resolution
of the Cabinet of Ministers of Ukraine
Ne 75 dated 31.01.1995 “On the Approval
of the Procedure for State Recording
of Deposits, Reserves and Minerals Occurrence”
(hereinafter “Order Ne 75 dated 31.01.1995), all
deposits of commercial minerals, including man-
made ones, with reserves assessed as industrial
compose the state fund of mineral deposits
(hereinafter “state fund”), and all preliminary
evaluated minerals — the fund’s reserve.
The accounting system of assets of the state
fund comprises data of the national cadastre
of deposits and occurrences of mineral resources
(hereinafter “state cadastre”) and state
register of mineral reserves (hereinafter “state
register”), as well as state and branch reports
of the enterprises and organizations conducting
exploration of deposits, including man-made
ones, mining and mineral processing (On
approval of the Procedure for state accounting
of deposits, reserves and manifestations
of minerals, 2015).

The application of art. 57 of the CAO cor-
relates with art. 56 of the Subsoil Code, which
outlines the basic requirements for the pro-
tection of subsoil resources. Thus, the basic
requirements for the protection of subsoil
resources involve: ensuring a detailed and com-
prehensive geological study of subsoil resources;
maintaining the statutory order for granting
subsoil resources for use and preventing unau-
thorized subsoil use; rational extraction and use
of mineral reserves and available components;
preventing the unfavorable impact of activi-
ties related to subsoil use on the conservation
of mineral reserves, mining, and boreholes,
which are operated or preserved, as well as
underground structures; preserving mineral
deposits from flooding, water intrusion, fires,
and other factors that affect the quality of min-
erals and industrial value of deposits or com-
plicate their exploitation; preventing unrea-
sonable and unauthorized building on areas
of commercial mineral occurrence and meeting
the statutory procedure for the use of the rel-
evant areas for other purposes; preventing pol-
lution of subsurface resources in case of under-
ground storage of oil, gas, and other substances
and materials, disposal of harmful substances
and industrial waste, and waste water disposal;
compliance with other requirements provided
by the legislation on environmental protection
(Code of Ukraine of Subsoil, 1994).

By relying on art. 19 of the Mining Code
of Ukraine, which establishes the mining pro-
cedure, one can specify the mining procedure.
Therefore, mining activity is performed based
on a special permit (license) for subsurface use
issued under the law. Mining activity is carried
out under the projects and certificates devel-
oped and approved following safety rules, main-
tenance rules, unified rules for blasting safety.
Projects and certificates shall have the “Emer-
gency Shutdown” section. In case of factual or
predicted changes of mining-and-geological
(production) conditions, mining works are sus-
pended up to the adjustment and re-approval
in the prescribed manner of projects and cer-
tificates. Projects and certificates are disclosed
to the staff of mining enterprises as set out-
lined in the security rules. A corporate plan for
the development of mining work is annually
examined and approved by mining authorities
(Mining Law of Ukraine, 1999).

In this regard, it should be pointed out that
the breach of the mining procedure provides for
legal liability. Thus, art. 49 of the Mining Law
consolidatesliability for violation of mining laws.
Consequently, persons guilty of the violation
of mining laws are brought to disciplinary,
administrative, civil, and legal liability under
the laws of Ukraine. Mining offenses encompass
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the performance of mining works without
technical documentation (projects, certificates,
etc.) approved in the established procedure or
with the violation of their requirements.

5. Conclusions

Astheresult of scientificanalysis, the authors
have drawn the following conclusions about
bringing persons to administrative liability for
the violation of requirements for the protection
of subsurface resources.

1. Administrative liability is one of the most
efficient tools for counteracting administrative
offenses in the field of subsoil protection.

2. The differentiation between criminal
and legal offenses in the field of subsoil
protection is based on a law category, which is

manifested in the degree of social harm or danger
of the committed action; at the same time, it
is necessary to keep in mind the quantitative
factor (frequency, offence repetition).

3. The qualification of an act under art. 57
of the CAO is possible if there are elements
of an administrative offense. In particular, bring-
ing to administrative liability under para. 1, art. 57
of the CAQ, i. e, non-compliance with the rules
for subsoil protection, takes place if one violates
art. 56 of the Subsoil Code of Ukraine and art.
19 of the Mining Code of Ukraine, in particular,
mining abuses — the performance of mining works
without technical documentation (projects, cer-
tificates, etc.) approved in the established proce-
dure or with the violation of their requirements.
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INOPYIIEHHA BUMOT IIOA0 OXOPOHU HA/IP: IIPOBJIEMA
MMPUTATHEHHS /10 AIMIHICTPATUBHOT BIIIOBIZIAJTBHOCTI

Awnoranisi. Memoro cmammi € anaii3 npobJieM NPUTATHEHHS 10 aAMiHICTPaTHBHOI BiAOBIAaTbHOCTI
0ci6 3a MOPYIIEHHS] BUMOT 00 0XOPOHU Hajap. Memoou docnidxcenns. PoOOTY BUKOHAHO HA OCHOBI
3araJIbHOHAYKOBHX Ta Clielia/IbHUX METO/IiB HAYKOBOTO IisHaHHA. Pe3yibmamu. ABTOpamMu poaHasizo-
BaHO 0COGJIMBOCTI PO3MEKYBAHHS aJIMiHICTPATHBHOI Ta KPUMiHAJIBHOI BiANOBIZAIBHOCTI 32 TIOPYIIEHHS
BUMOT 110/I0 OXOPOHY HA/[P. AKIIEHTYETbCS yBara Ha TOMY, 110 aJIMiHiCTPATUBHI IPOCTYIKN Bi/IPi3HAIOTH-
€5 BiJl KpUMiHAJIbHUX IIPABOIIOPYILIEHDb BiJICYTHICTIO 3aB/aHHA 3HAYHOI IIKOJAM OXOPOHIOBAHUM CYCIIiJIb-
HUM BigHOCHHAM. LI Pi3HUIT MPOSBISETHCSA B yCiX 0O3HAKAX MPOTUTIPABHUX [isTHb 000X BUIIB: 00'€KT,
00’eKTHBHilT CTOPOHI, Cy0'€KTi, Cy0’€KTUBHII cTOPOHI. Y cTaTTi 3p00OJIEHO IeTAIbHIUI aHATII3 CKIIA/LY aMi-
HiCTPATUBHOTO TIPABONOPYIIEHHS 32 HOPYIIEHHS BUMOT 11010 OXOPOHH HAZP. 3’ICOBAHO, 1110 3 OTJIS/LY Ha
KOHCTPYKILiTO aJIMiHICTPATHBHOTO MPABOMOPYIIeHH, epeabaderoro cr. 57 Kogekey Ykpainu mpo aami-
HiCTPATUBHI [PABOIIOPYIIEHHS, a caMe OJAHKETHUIA CKJIajl, BAPTO 3BEPHYTHUCS 110 HOPMATUBHO-TIIPABOBHX
AKTiB, SIKi PETYJIOIOTH CYKYIHICTh CYCHiTbHUX BifiHOCHH y cepi HA/P Ta BCTAHOBIIOIOTh KOHKPETHI 03Ha-
KM a/IMiHiCTPaTUBHUX IIPABOIOPYIIeHb. Busnayeno, 1o opyueHts BUMOT 1I0/[0 0XOPOHH Ha/p BKJIIOYa€E
Il HOPYILIEHHS! OPSAIKY POBEAEHHs TIPHIUYUX POOIT. ABTOPH HArOJIONIYIOTh Ha TOMY, 1110 3a TOPYIIEHHS
HOPSKY POBEJEHHS IPHUYNX PobIT MepeabadeHa I0pUANYHA BiAMOBiZANbHICTh. 30KpeMa, 0c0OU, BUHHI
B IIOPYUICHHI TIPHUYOTO 3aKOHOAABCTBA, IPUTATYIOTHCA 10 AUCIUIIIHAPHOI, 3 AMiHICTPATUBHOI, IINBIJIb-
HO-TIPaBOBOI, KPUMiHAJIbHOI Bi/[IOBiaIbHOCT] BiANOBiZHO 710 3aKOHIB YKpaiHu. ¥ cTaTTi AOCTiIKEHO
a[IMiHICTPATUBHY BilMIOBifaTbHICTD 32 BUIle3a3HaueHe nopyureHus. [IpaBonopymennsmu y chepi mpo-
BEJICHHST TIPHUYKX POGIT € TTPOBEICHHS NiPHITYHX POOiT 6e3 3aTBEP/KEHOI B YCTAHOBICHOMY TTOPSI/IKY TeX-
HiYHOI IOKyMeHTallii (IIPOEKTIB, IACIIOPTIB TO1I0) ab0 3 MOPYIIEHHM iXHiX BUMOr. Bucnoekxu. Y crarti
3p00JIeHO BUCHOBOK, 110 MPUTSITHEHHS 10 aJIMiHiCTPATUBHOI Bi/IMOBIZAIbHOCT] 32 HEBUKOHAHHSI [IPABUJT
OXOPOHU HaJp Mae Micte B pasi mopymenns Kozgekcy Ykpainu mpo Hazipa, a Takox [ipHIdoro 3axony
Vkpainu, 30kpeMa B pasi mopyienns y cepi mpoBegeHHs TipHudrx poodit, a caMe TIPOBeAeHH TiPHUYKX
poGiT 6€3 3aTBEPIKEHOI B YCTAHOBJIEHOMY MOPSAKY TEXHIYHOI TOKyMeHTaIlii (IPOEKTIB, MACIIOPTIB TOIIO)
a00 3 IOPYIIEHHSIM IXHIX BUMOT.
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THE SERVICE OF DISTRICT POLICE OFFICERS
IN THE SYSTEM OF ADMINISTRATIVE
AND JURISDICTIONAL ACTORS

Abstract. The purpose of the article is to determine the position of service of district police officers
in the system of administrative and jurisdictional activity. In order to define the service of district
police officers in the system of administrative jurisdiction actors, the article analyses the components
of the conceptual and categorical framework of the research, clarifies the essence of the activity of district
police inspectors of the National Police to determine their place in the system of administrative
and jurisdictional actors, and puts forward general theoretical proposals to optimize the functioning
of this institution. Results. The author argues that administrative and jurisdictional activities of district
police officers of the National Police of Ukraine are a procedure defined by the current legislation for
the consideration of administrative offences by district police officers without recourse to the courts.
However, literature review reveals that any administrative activity of these subjects is jurisdictional
if it involves the decision-making by a certain subject individually, but this standpoint, is partially
disproven in the course of the study. In addition, the article studies the legal basis for the functioning
of the concept and related branches and proves that the units of district police officers are considered
as administrative and jurisdictional actors that makes it possible to conduct further scientific research
in this area, as well as more comprehensive interpretation of the essence of their role and place.
Conclusions. 1t is determined and further reasoned that at least 50% of powers of district police
officers of the National Police of Ukraine are administrative and jurisdictional. The article justifies
that the powers of district police officers of the National Police of Ukraine have been mainly regulated
by departmental legal regulations. The before mentioned confirms the broad and grounded regulatory
and legal framework of this issue at all levels of domestic legislation that, from the author’s perspective,
positively influences the regulation of the relevant law branch.

Key words: administrative activities, jurisdiction, administrative and jurisdictional activities,
offences, police.

1. Introduction

Relevance of the topic. The activities
of the National Police of Ukraine, both in
general and in a fragmented manner, raise
many questions from civil society in general
and individual citizens, in particular. For this
very reason, the author has chosen the issue
of optimizing the performance of this body as
a fragmented problem, which has a negative
impact on the rights and freedoms of individuals
and citizens.

At the same time, the implementation
by the National Police of administrative
and jurisdictional activities, carried out
mainly by units of district police officers, is
one of the most conceptual and meaningful.
Therefore, it is necessary, first of all, to clarify
the role and place of police district officers in
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the system of administrative and jurisdictional
actors.

The above and other facts demonstrate that
the role and place of the district police officers
oftheNational Policeof Ukraineinthemechanism
of administrative and jurisdictional activities
require a substantial study.

The purpose of the article is to define
the place of the service of district police officers
in the system of administrative jurisdictional
actors. In turn, the aim makes it possible to
outline the list of tasks, as follows: general
description of the components of the concep-
tual and categorical framework of the research,
clarification of the content of the performance
of district police inspectors of the National Police
of Ukraine in order to determine their place in
the system of administrative and jurisdictional

© V. Pinchuk, 2021



7/2021

ADMINISTRATIVE LAW AND PROCESS

actors, statement of general theoretical proposals
to optimize the functioning of this institution.

2. Activities of the National Police
of Ukraine

According to many scholars, administrative
and jurisdictional activities of the National
Police of Ukraine are a procedure defined
and regulated by the current legislation for
the consideration of administrative offences by
authorized police officers without recourse to
the courts that involves several actors, requires
decision-making and liability before a court
recourse and other grounds.

Moreover, there are other ideas. For exam-
ple, 1. Panov in his study considers administra-
tive and jurisdictional activities of district police
inspectors as a specific form of their administra-
tive activities regulated by administrative law
and related to the consideration and adjudica-
tion on the merits regarding cases on adminis-
trative offences under their jurisdiction, as well
as to the performance of other administrative
and jurisdictional actions of a providing nature
(Panov, 2005).

Reference sources reveal that jurisdiction
as an autonomous activity in general
and administrative and jurisdictional activities
in particular are characterized both by y its
inherent features and the functions through
which such activities are carried out. The
content of administrative jurisdiction consists
of the activities on realization of its functions
carried out in the prescribed forms and methods
(Volokitenko, 2018). It should be emphasized
that the concept of “jurisdiction” is considered
by scientists as the exercise of powers in a certain
territory and specific geographical area.

However, the issue of defining the role
and place of the service of district police officers
in the system of administrative and jurisdictional
actors still remains controversial. In our view,
some of its aspects require more in-depth study.

Forinstance,adistrict police officerisapolice
official charged with the tasks of the service
of district police officers and granted authority
by law (Bass, 2016, p. 33).

Furthermore, A. Kurovska underlines that
it is district police officers who play a decisive
role in the detection and prevention of crimes
committed. This is due to the fact that district
police officers are the closest to the population,
often familiar with a large number of people
from a district trusted, their faces are familiar
(Kurovska, 2017). It is necessary to
focus on the most decisive characteristic
of the legal status of the district police officer,
that is, the proximity of the police officer
directly to the social environment that permits
implementing administrative and jurisdictional
activities most easily.

As it is mentioned above, the uniqueness
of the very institution and the responsibilities
assigned to the respective units dictate
the need for the proper legal and regulatory
framework. However, the Law of Ukraine “On
the National Police” does not define a district
police officer, or a unit of district police officers,
as a separate unit, because, the police include:
1) Criminal police; 2) Patrol police; 3) Pre-
trial investigative services; 4) Police Security;
5) Special Police; 6) Special Police Force
(On the National Police, 2015).

In addition, the units of district police
officers are considered as administrative
and jurisdictional actors that makes it possible
to conduct further scientific research in this
area, and more comprehensive interpretation
of the essence of their role and place. Scientists
and practitioners argue that the content
of functions as a constituent element of the legal
status of district police officers reveals that
at least 50% of powers of district police
officers of the National Police of Ukraine are
administrative and jurisdictional.

According to  Article 23 of the
Law of Ukraine “On the National Police”, in
terms of the implementation of administrative
and jurisdictional activities, the police are
entrusted with: detection and suppression
of administrative offences, proceedings in cases
of administrative offences, consideration thereof
is responsibility of the police as prescribed
by law; making decisions on the imposition
of administrative penalties and enforcing them
in cases provided for by law, etc. Moreover,
a police officer, within the limits of statutory
powers, independently makes  decisions
and incurs disciplinary or criminal liability
for his/her unlawful acts or omissions (On
the National Police, 2015).

Moreover, A. Kubaienko emphasises that
the police may consider complaints both against
the actions of police officers and against actions
or omissions of other subjects if they violate
someone’s rights, freedoms or legitimate inter-
ests. Therefore, the administrative and juris-
dictional activities of the police are reflected
in types of proceedings such as: cases of admin-
istrative offences, disciplinary cases and com-
plaints from citizens (Kubaienko, 2017).

Therefore, it is necessary to study in detail
district police officers’ powers prescribed by
the legislation of Ukraine and evaluate their
content and essence in order to clarify the role
and place of a district police officer in the system
of administrative and jurisdictional actors.

3. Legal status of the district police
officers of the National Police of Ukraine

Furthermore, it should be noted that
the legal status of the district police officers
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of the National Police of Ukraine is first
and foremost enshrined in the laws of Ukraine
and has been considerably expanded in
departmental  regulations.  This  proves
a significant function in the field of human
rights protection by district police officers not
only through implementing the administrative
and jurisdictional component but also while
exercising other powers.

The legislation of Ukraine grants district
police officers of the National Police of Ukraine,
during the performance of their assigned tasks,
the following powers:

1) to demand persons to present his/her
ID and other documents in cases provided
for by Article 32 of the Law of Ukraine “On
the National Police”;

2) to interview persons in cases provided
for by Article 33 of the Law of Ukraine “On
the National Police”;

3) to apply the measures provided for in
articles 30 and 31 of the Law of Ukraine “On
the National Police”;

4) to detain suspects of a criminal or
administrative offence, bringing such persons to
a police station or police unit;

5) in cases prescribed by law, in order to carry
proceedings on administrative offences, to decide
on administrative penalties and enforce them;

6) under article 38 of the Law “On
the National Police”, to enter a person’s
premises or other possession without a reasoned
court decision in cases of emergency;

7) to take measures to monitor compliance
with the restrictions established by the Law
of Ukraine “On Administrative Supervision
over Persons Released From Prisons” (“On
approval of the Instruction on the organization
of activities of district police officers, 2017);

8) to monitor the compliance of natural
and legal persons with the rules and regulations
governing the storage and use of firearms, special
means, explosives and ammunition subject to
the authorization system, as well as to inspect
directly the places where they are kept in order
to verify compliance with the rules of treatment
and the rules of use;

9) to apply police coercive measures in cases
and manner prescribed by the Law of Ukraine
“On the National Police”;

10) to implement preventive police
measures provided for in article 31 of the Law
of Ukraine “On the National Police” to obtain
and verify information on the involvement
of persons residing in a designated district in
the commission of criminal or other offences;

11) to engage patrol police’s response
units to assist in the detention and delivery
of offenders, to execute court rulings on bringing
witnesses and suspects before the court and,
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where necessary, in coordination with the head
of the patrol police of the territorial (separate)
police unit;

12) to verify the arrival of released persons
to their place of residence in accordance with
the procedure established by law and speci-
fied in article 20 of the Law of Ukraine “On
the Social Adaptation of Persons Serving
or Having Served a Sentence of Restraint
or Imprisonment for a Specified Term” (On
the National Police, 2015);

13) to take measures in cooperation with
the children’s affairs service of the regional, Kyiv
and Sevastopol City State Administrations,
district, district State Administrations in Kyiv
and Sevastopol cities to identify a child, his/
her place of residence, and information on
the parents or persons acting in their stead or
other relatives, their place of residence (stay)
if the child is reported to be without parental
care (On approval of the Instruction on
the organization of activity of district police
officers, 2017).

Therefore, the analysis of the powers
and review of ones related to administrative
jurisdiction permits the author to establish
the role and place of district police officers
of the National Police of Ukraine in the system
of administrative and jurisdictional actors.

Consequently, the application
of the measures provided for in articles 30
and 31 of the Law of Ukraine “On the National
Police”, such as the detention of suspects in
the commission of a criminal or administrative
offence, the delivery of such persons to a police
station or unit, proceedings on administrative
offences, the decision to impose administrative
sanctions and their enforcement, can be
characterized as full or partially substantive
administrative jurisdiction powers of a district
police officer of the National Police of Ukraine.

In the author’s opinion, they may be
considered as such, first and foremost, due
to a range of intrinsic features deriving from
the very concept described above. They are
as follows: coherence with the consideration
and solution of cases on administrative offences
under their jurisdiction; the performance
of administrative and jurisdictional actions
of a guaranteeing nature.

4. Conclusions

Therefore, the analysis of the approaches
to the wunderstanding of the concept
of administrative and jurisdictional activities, its
essence and meaning in the activities of district
police officers of the National Police of Ukraine,
as well as highlighting the role and place
of this service in the system of administrative
jurisdictional actors as a whole, permits
the author to make some short conclusions.
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It is concluded that the administrative
and jurisdictional activities of the units
of district police officers of the National Police
of Ukraine are a procedure defined by
the current legislation for the consideration
of administrative offences by district police
officers without recourse to the courts.
However, some scholars underline that any
administrative activity of these subjects is

jurisdictional if it involves individual decision-
making by a certain subject.

The powers of district police officers
of the National Police of Ukraine have been mainly
regulated in departmental legal regulations. It con-
firms the broad and grounded framework of this
issue at all levels of domestic legislation that, from
the author’s perspective, has positively influences
the regulation of the relevant law branch.
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MICIHE CJIY/KbU JUVIbBHUYHHUX ODIIEPIB IIOJ}’II_[IT"B CUCTEMI
CYB’E€ERTIB AAMIHICTPATUBHO-IOPUC/IUKIIIMHOI AIAJIbHOCTI

Anoraiis. Memoto cmammi € BU3HaueHHsT MicIs CIyKOM AiMbHIIHEX oilepis mosinii B cucremi
cyG’eKTiB aAMiHICTPATUBHO-IOPUCANKIIAHOI AistibHOCTI. [l BU3HAYEHHS Micus cysKOW ALTbHUYHKMX
oditepi noinii B cucremi cyG’eKTiB aJMiHiCTPATUBHO-IOPUCAUKIINHOT AistibHOCTI GYJI0 TIpOaHaizo-
BaHO KOMIIOHEHTH IOHATiIIHO-KaTeropiaJlbHOTO amapary JOCJi/PKeHHsI, BCTAaHOBJIEHO 3MicT JisibHOC-
Ti cyx0M AiTbHUYHKX iHCHekTopiB mosinii HamionanbHoi mouinii Ykpainu A BUsHaueHHs iX Micis
B cuCTeMi aMiHiCTPaTUBHO-IOPUCANKIIIHOT Ais/bHOCTI, ¢(hOPMOBAHO 3araJbHOTEOPETHYHI MTPOMO3NIILi
o0 ontuMizanii GyHKIiOHYBaHHA 1[OTO iHCTUTYTY. Pe3yavsmamu. ABTOPOM aprymMeHTYETbCS, 110
aIMiHICTPATUBHO-IOPUCAVKITITHOIO AiSIBHICTIO MiAPO3AITiB AimbHIYHIX oditepiB momimnii Hartionamproi
noyinii Ykpainu € Bu3HaueHa B YNHHOMY 3aKOHO/IaBCTBI IPOIlelypa PO3IJIsY afIMiHICTPATUBHUX Mpa-
BOIIOPYIIIEHb iJIbHUYHUMU 0€3 3BePHEHHsT 10 CyAy. TakokK MOCHIIKEHO TTO3UILi AeSIKUX YYeHHX, KOTPi
T AKPECITION0TD, M0 OY/Ib-sIKa aAMiHiCTpaTHBHA AiSTBHICT BKa3aHNX CY0'€KTIB € IOPUCANKITIIHOI0, SKIITO
BOHA II0B’s13aHa 3 IPUIMHATTAM BU3HAYEHUM Cy0'€KTOM DillleHHst 0HOO0CO00BO. Y HpoIeci TOCIiIKeHH s
1[I0 MIO3UILII0 YaCTKOBO CHPOCTOBAHO. BojHOYac y cTarTi OMpaiboBaHO HOPMATHBHO-ITPABOBE IIPYHTS
ynkIionyBannsa BiAMOBIAHOTO IHCTUTYTY Ta CyMiDKHUX HfoMy rajyseil. Becranosiieno, 1o B Hayi migpos-
Jin giibHUIHUX oditiepiB MOIIT pO3TJISIAI0TH SIK cy6’€KT aIMiHICTPATUBHO-IOPUCAUKIIIMHOL AiITbHOCTI,
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COOPERATION BETWEEN THE POLICE

AND THE POPULATION AS THE WAY TO ENSURE
HUMAN RIGHTS AND FREEDOMS IN CIVIL
SOCIETY: A CONCEPT AND METHODOLOGY

Abstract. The purpose of the article is to analyse the provisions of legal regulations and experience
of the organization of cooperation between the police and the population aimed at ensuring the rights
and freedoms of citizens, highlighting interaction forms in the system “police — people — community”
widespread in Ukraine. Results. The article considers the key provisions of the concept of Community
Policing as the basis for cooperation between the police and the population of Ukraine; reveals
the importance of cooperation between the police and the population in the aspect of the consolidation
of efforts of the State and the community to create favourable conditions for citizens to realize their
rights and freedoms; covers mass forms of cooperation in the system “police — people — community”
common in Ukraine. By relying on the analysis of normative documents and works of legal researchers,
the legislative basis and administrative-legal public regulatory mechanisms for the police activities (public
accountability) as a result and conditions of effective interaction of this state body with the community
are highlighted. The importance of administrative and legal means that determine the powers of the police
to interact with the population in the field of the rights and freedoms of citizens is described. The trend
toward increasing the administrative responsibility of police officers to the police service recipients is
explained. Conclusions. The scientific novelty of study results is that based on the modern achievements
of Ukrainian and international legal science, first of all, administrative law, the study of the experience
of cooperation between police bodies and the population in the field of rights and freedoms of citizens
in Ukraine and countries of the world, the author carries out a comprehensive administrative study
of the coverage of the essence and organization of widespread forms of cooperation between the police
and the population; adds more insight to the problem of the place and role of the police in the protection
of citizens’ rights in the local community; examines the specific features of means of protection of citizens’
rights to receive high-quality police services; proves the necessity of improvement of mass forms
of organization of police work with the population in the context of ensuring human rights and freedoms.

Key words: human rights and freedoms, community, National Police bodies, widespread forms of
interaction with the population.

1. Introduction

The need to promote the implementation
of the leading provisions of the Constitution
of Ukraine, according to which human rights
and freedoms and their guarantees determine
the content and direction of the state policy
development, requires all official institutions,
first of all, law enforcement bodies, to effectively
restructure their activities on the basis
of legality and law and order, the rule of law
and equal access of all citizens to their rights
and freedoms in society.

© A. Tanko, 2021

Democratic trends in the country’s devel-
opment, consistent use of the world standards
for human rights protection, and Ukraine’s
intention to become a full-fledged partici-
pant of the world legal community actualizes
the issue of finding new forms of cooperation
between law enforcement bodies of the state
and the population, the introduction of which
becomes particularly relevant amidst the elab-
oration of a new model of police activities in
Ukraine that tend to European democratic
analogues.
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According to foreign scientists, the idea that
community residents are key players responsible
for the welfare of entire society is a cornerstone
of building new approaches to modern police
activities in democratic societies, where people
actively cooperate with the police to support
public order (Nalla, Me ko, Modic, 2018, pp.
271-272). Thus, in Ukraine, despite the fact that
thelegal protection isimplemented by the public
authorities specially created for the protection
of human rights and freedoms, among which
theleading oneis the National Police, now public
administrations and territorial communities,
public organizations, individual citizens are also
full actors working in close cooperation with
law enforcement agencies locally.

Research trends of improvement of relations
in the system “police — community — people” in
the countries of the world are in active progress
now.Forinstance, Mary FernT.Maloneand Lucia
Dammert emphasize that “community-oriented
policing” is usually more popular, although
detailed studies of its effectiveness remain
under discussion (Malone, Dammert, 2020).
Indeed, such an approach to the development
of police activities is based on deep study of local
conditions, consideration of the mentality
of the population, and therefore, is too variable to
borrow it in a pure form from the practice of one
state to another. Thus, the issue of building
optimal strategies of police interaction with
the population arises as one of the acute research
problems, which is worth a deep study both in
the context of the analysis of world practices
and the introduction of the new concept of law-
enforcement in Ukraine.

It should be emphasized that the new
practice of interaction of police officers with
the community has been gradually forming in
Ukrainesince the approval of the Law of Ukraine
“OntheNational Police” (OntheNational Police,
2015) stating that the main goal of the police is
to ensure human rights and freedoms, protect
the interests of society and the state, combat
crime and support the national security
of Ukraine. Article 5 of the Law determines that
the police cooperate not only with the official
bodies of law and order and other public
authorities but also with local self-government
bodies. Article 11 of the Law refers to interaction
with the population on the basis of partnership,
highlights the necessity to direct police activities
towards the real needs of people, taking into
account the specifics of the region and problems
of territorial communities, raise the level
of trust of the population as the key criterion
of assessment of the effectiveness of police
bodies (On the National Police, 2015). The Law
outlines ways and mechanisms of cooperation
between the police and the community which,
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given the mentioned innovative approach,
requires further elaboration and development
of ways and mechanisms of implementing into
practice of the National Police of Ukraine.

In the light of the above, it is relevant
to consider the police and the community
as a powerful cluster of ensuring human
rights in Ukraine, to study comprehensively
and develop mass forms of such interaction,
which keep significant educational
impact on the consciousness and conduct
of the population, positive change of priorities
and conditions in the regions in terms of human
rights and freedoms, reduction of cases of illegal
conduct in the public, growth of the level of legal
consciousness of the population, etc.

Analysis of recent research
and publications. Theissueofrightsand freedoms
of citizens and ensuring their implementation in
the performance of the National Police are under
focus of the works by V. Averianov, O. Bandurka,
D. Bakhrakh, O. Bezpalova, E. Bezsmertnyi,
Ye. Bytiak, A. Vasyliev, 1. Holosnichenko,
S. Honcharuk, E. Dodin, M. Yeropkin,
V. Zakharov, V. Zui, L. Koval, O. Ostapenko,
I.  Pakhomov, V. Petkov, O. Serohin,
Y. Shemshuchenko, V. Shkarupa et al.

The need to update the main approaches
and forms of law enforcement in the field
of human rights and freedoms, in particular,
based on strengthening interaction with man
and community, is studied by many authors
(V. Harashchuk, M. Hurkovskyi, S. Husarov,
O. Dzhafarova, Z. Kisil, 1. Kyrychenko,
A. Klochko, O. Kliuiev, V. Kolpakov,
A. Komziuk, M. Kornienko, V. Olefir, V. Oluiko,
V. Ortynskyi, V. Ryzhykh, A. Rumiantseva-
Kozovnyk, O. Sokolenko, A. Starodubtsev,
I. Surai, S. Shatrava et al.), who emphasize
the need to revise the existing view on
the methodology of professional communication
between law enforcement and the community.

Nowadays, the interaction of the police with
the community and citizensisalso one of the most
relevant and interesting areas of research,
developed by O. Balynska, R. Blahuta,
L. Humeniuk, I. Kazanchuk, V. Kovalenko,
Z. Kovalchuk, O. Kovbych, S. Komissarov et al.

The comprehensive literature review
confirms that the problem under study
remains inexhaustible amid ongoing reform
of the activities of law-enforcement bodies
of Ukraine, approximation of their activities to
European requirements, search for new effective
forms of cooperation with the community
and an individual.

The purpose and tasks of the research. The
purpose of the study is to analyse the provisions
of legislative documents and experience
of the organization of cooperation between
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the police and the population aimed at ensuring
the rights and freedoms of citizens, highlighting
mass forms of interaction in the system “police —
people — community”.

In view of the above, the tasks of the article
are as follows:

— to highlight the key provisions
of the Community Policing concept as
the basis for cooperation between the police
and the population of Ukraine;

— to reveal the importance of cooperation
between the police and the populationin orderto
create conditions in society and the community
that contribute to the realization of citizens’
rights and freedoms;

— to cover the legislative framework
and administrative and legal regulatory
public mechanisms for the police (public
accountability) as a result and conditions
of effective interaction of this State body with
the community;

— to clarify the importance of administrative
and legal means, which determine the powers
ofthe police in the field of protection of the rights
and freedoms of citizens, to explain the trend
of increase of administrative responsibility
of police officers to the recipients of police
services;

— to analyse mass forms of cooperation
between the police and the population in order
to increase the level of optimization of the police
activities with regard to the protection of public
order and ensuring the rights and freedoms
of citizens.

The scientific novelty of the research
is that based on the modern achievements
of Ukrainian and international legal science,
first of all, administrative law, the study
of the experience of cooperation between
police bodies and the population in the field
of rights and freedoms of citizens in Ukraine
and countries of the world, the author carries
out a comprehensive administrative study
of the coverage of the essence and organization
of widespread forms of cooperation between
the police and the population; adds more
insight to the problem of the place and role
of the police in the protection of citizens’ rights
in the local community; examines the specific
features of means of protection of citizens’
rights to receive high-quality police services;
proves the necessity of improvement of mass
forms of organization of police work with
the population in the context of ensuring human
rights and freedoms.

Basic material statement. The position
of Ukraine as the rule-of-law state stipulates
that the recognition and consolidation of each
human right (or group of homogeneous rights)
must be accompanied by the establishment

of all elements of the legal mechanism of their
provision: legal procedures of realization, legal
means of defence and protection (Ulianov,
2002, pp. 9-10). In other words, the state,
which recognizes itself as the rule-of-law state,
should take care not only of the statutory
consolidation of the legal framework for
the protection of human rights and freedoms
but also of the development of concrete effective
mechanisms for the protection of citizens’ rights,
forms and means of interaction of state law
enforcement bodies with local administrations,
community, individual citizens for joint support
of public order.

One of the important ways of establishing
a real law order in the country, based on
the consideration of the needs of the population
in legal protection, is the orientation
of the activities of police bodies on close
cooperation  with  local =~ communities
and citizens (Community Policing). Community
Policing is a modern comprehensive social
and legal phenomenon, a concept that
indicates the principles of partnership
between the police and the population,
moreover free translation from English can be
interpreted as the police friendly (congenial)
to the community. Sometimes this term is
interpreted as a democratic or popular police,
which, in our opinion, reflects its meaning
somewhat blurry. Thus, it should be noted
that foreign scientific contributions reveal
democratic police as a multidimensional, multi-
level and discussion concept based on political
ideology (Malone, Dammert, 2020), which
requires certain clarifications. According to our
opinion, the essence of the Community Policing
concept is that the police base their work, first
of all, focusing on the needs of the community
to establish public order and improve security
in the microsociety at the place of residence
of citizens, taking into account the opinion
of specific people who are actually consumers
of legal services.

It is essential to emphasize that the strategy
of police cooperation with the community
is not an autonomous program of actions or
an individual police initiative. As a leading

methodological approach to organization
of activities of territorial police units,
Community  Policing involves  constant

communication of territorial police bodies
with the population and local authorities with
the purpose of creation of general safe space
within the region (Site of the Institute of Peace
and Understanding, 2020). It is a common
holistic approach to the daily work of local
police bodies, a principle and a guideline for
the development of human rights and freedoms
activities, which consists in the concentration

49



7/2021

ADMINISTRATIVE LAW AND PROCESS

of police on the interests of local residents —
specific police service recipients, priority of their
opinion on issues of public order organization in
a particular region, city, village.

In Europe, the path to building democratic
relations between the police and citizens
was long and gradual, while Ukraine, which
established a democratic regime and assumed
legal international responsibilities, should
recreate this path in a few decades. Domestic
law-enforcement bodies, whose activities are
still marked by the totalitarian past and recent
history of participation in resolving internal
conflicts, eliminating civil disorderly conduct,
and establishing democracy have taken a central
role in combating crime and maintaining a high
level of human rights and freedoms, that is
the current policy issue in all regions of Ukraine.
This context of Ukraine’s democratic transition
to a new model of law-enforcement activities
based on the priority of ensuring human rights
and freedoms cannot fail to face significant legal
and practical disputes and public challenges,
as it provides for the search for an answer to
radical questions: how to fundamentally change,
democratize the police, influence the attitude
of society to this law-enforcement body? How
can the new police build new relations with
the community?

2. Law of Ukraine “On the National
Police”

Applying a formal and legal method that
ensures proper interpretation and appropriate
comment to the norms governing the process
of establishing relations between the police
and the community, first of all in the field
of ensuring the rights and freedoms of citizens,
we refer to the provisions of the Law of Ukraine
“On the National Police”. The Law states
the main priorities of police cooperation with
the population: the activities of police is
carried out in close cooperation and interaction
with the population, territorial communities
and public associations on the basis of partnership
and is aimed at meeting their needs; planning
and organization of the service activities of police
bodies and departments take into account
the specifics of the region and the problems
of territorial communities (On the National
Police, 2015). It should be underlined that
among the provisions of the Law the most
important in the field of ensuring human rights
and freedomsis thefact that thelevel of confidence
of the population in the police becomes
the criterion for assessing the effectiveness
of the police (art. 11) (On the National Police,
2015). It should be noted that the last provision
is interpreted in administrative-legal and public
discourse as the accountability of the National
Police to the public.
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The new democratic approach to planning
and determining the effectiveness of the police
performance, prescribed by the legislation
of our country, determines its accountability
to a number of structures at different levels
of control, which, according to foreign
scientists Christopher E. Stone and Heather
H. Ward, distinguishes democratic police
from police governed by other regimes. The
advantage of this approach to administrative
and legal regulation of law enforcement bodies,
according to the researchers, is that they do not
have a single accountability structure, rather,
decentralized structures operate at the internal,
State and social levels. As arule, these structures
assess the degree of police responsibility for
providing public safety or police conduct; better
coordination and stronger linkages of these
structures assure more robust and effective
accountability of the police and coordinated
work in the community (Stone, Ward, 2000,
pp. 11-12).

The real functioning of the public regulatory
mechanisms for the police performance (public
accountability) ensures the maintenance
of legality and law order, as it is based on
the establishment of feedback directly from
the recipients of police services, listening to
their opinion, taking into account the needs,
implementing ideas and projects created
directly in the community.

In this regard, it is important to emphasize
the need to develop administrative and legal
means that clearly regulate and limit the powers
of the police to ensure the rights and freedoms
of citizens, increase the administrative
responsibility of police officers to police service
recipients.

According to O. Ulianov, the process
of ensuring human rights and freedoms is
effective only when they are combined with
means of protection, i. e. legal instruments
of renewal, “restoration” of violated rights
and bringing to justice the persons guilty
of these violations. The domestic scientist
argues that without such “equipment” law
enforcement means in many cases do not
work and do not reach their goal. That is
why it is a duty of the state to ensure that on
the one hand, these specific means are effective,
on the other hand, they should not affect
the rights and interests of citizens. Accordingly,
the concept of administrative reform has
originally provided for that the executive
authority, realizing the purpose of a democratic,
social legal state, creates proper conditions
for the realization of the rights and freedoms
of citizens, and also provides them with
awide range of public, including administrative,
services (Ulianov, 2002, pp. 9-10).
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Today, the actual practice of the National
Police represents a significant diversity
of different, first of all, mass forms of cooperation
between the police and the population, which
provides for improvement of optimization
of the police activities in the protection of public
order and ensuring the rights and freedoms
of citizens.

Scientific sources mark that a wide range
of forms of cooperation between the police
and the community and citizens in the field
of human rights and freedoms depends on
the number of tasks and areas of activities
of this service (Hurkovskyi, Yesimov, 2016, pp.
173-174). In view of this, the author states that
the forms of police activities are very different.
However, according to the national scientist
A. Rumiantseva-Kozovnyk, forms of police
activities are characterized by a clear regularity
and unity of the administrative and legal
regulatory mechanism, since the activities
of these bodies concerning human rights tasks
are within the limits of only those forms, which
are established by the law (Rumiantseva-
Kozovnyk, 2014, pp. 117—118).

The main principles concerning the choice
of forms of interaction between police officers
and the community are outlined in
the Law of Ukraine “On the National Police”.
For example, article 89 contains legislative
provisions for the creation and implementation
of such a form of police work as joint public
relations projects. In particular, it is noted that
the police interact with the public through
the preparation and implementation of joint
projects, programs and measures in three areas:
to meet the needs of the population and improve
the effectiveness of implementation of tasks by
the police; to identify and resolve problems
related to police activities and promote
the use of modern methods to increase
efficiency and effectiveness of such activities; to
support programs of legal education, to promote
legal knowledge in educational institutions,
mass media and publishing activities
(On the National Police, 2015).

It should be noted that international, Ukrain-
ian and regional projects on increase of the level
of protection of human rights and freedoms have
a significant influence on the choice of forms
of cooperation with the population by law enforce-
ment officers. For instance, among such legal
novels, there are well-known international law
enforcement programs for police interaction with
the population (“Neighbourhood watch”, “Stop
an offender”, “Public patrol”, “Administrative
Assistance”, “Cold cases teams”, “Assistance to
victims of offenses”, etc.).

Some of these projects have already gained
public interest in the regions of Ukraine. Forms

of police interaction with the population,
provided by the “neighbourhood watch”
program, ensure active participation
of the unified residents of separate houses
or territories, which in cooperation with
police representatives and other public
authorities and local government promote
the improvement of common security and are
engaged in prevention of crime and vandalism
within the limits of a specific territory (Ring
Neighbours Community Guidelines, n.d.).
Such activities, which provide for both indirect
preventive forms of work with the population
(spreading of the visibility, explanations
and warnings for possible offenders, etc.),
and direct cooperation with public activists,
is successfully implemented in different cities
of Ukraine (Vinnytsia, Kremenchuk, Lutsk,
Rivne, Sumy, Khmelnytskyi, Chernivtsi,
etc.). In the aspect of administrative and legal
regulatory framework for police activities,
additional forms of work by the National Police
are realized, e.g., conferences, seminars, round
tables, workshops, etc.

3. Information and educational work is
the Internet and media

An important form of cooperation with
the community is information and educational
work on the Internet and media. The analysis
of these information resources shows that
today mass forms of work with the population
are quite diverse and popular. For example,
the Information Portal of the Sumy City
Administration (Interaction between the police
and the community, 2016) conveys mass forms
and regional initiatives carried outin 2019—2020
in the context of the cooperation of police bodies
with the population, city authorities, heads
of condominium and representatives of public
organizations, namely:

— round table for the police and community
on the topic “Neighbourhood Watch”;

—  “Lesson of tolerance: Disability
and society” was realized for patrol police
officers;

— public counselling with the participation
of representatives of city authorities, patrol
police, utility companies, public organizations,
active citizens and mass media to increase
pedestrian safety;

— functional training under the Community
Policing program for police officers of tactical
and operational response;

— meeting of schoolchildren with employees
of patrol police within the framework
of the “POLIiS” project (Police and Society);

— the legal quiz “Constitution — Your Rights
and Duties”, which provided for joint street
work of patrol police officers and local social
workers to inform the population about human
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rights and duties, as well as the need to address
to the relevant institutions in case of violation
of constitutional rights.

Such events, which are inexhaustible, are
held in all regions of Ukraine, taking into
account regional specificity and needs of local
population.

It is obvious that such mass forms
of police work with the population, as well
as the wide publication of their results,
contribute to establishing trust between
the police and the community, gaining respect
by law enforcement officers and recognition by
the police service recipients, forming a positive
image of the National Police in society.

Today, the key issue is the organization
of the whole variety of existing forms of interac-
tion between police bodies and the community. In
science, different, though not deprived of unity,
perspectives on classification of forms of activi-
ties of the National Police as a whole exist. For
example, depending on the purpose of such
activities, they are law applying, organizational,
educational, law-enforcement forms of activities
of the police concerning human and citizen rights
and freedoms (Hurkovskyi, Yesimov, 2016, pp.
173-174). According to the nature of the activ-
ities, the forms of the police work on adminis-
trative and legal provision of public security is
grouped into: forms of participation in the forma-
tion of state policy in the field of public security
and order; forms of preventive activities; forms
of proceedings in cases of administrative offenses;
forms of protection activities; forms of control
activities (Batrachenko, 2016, pp. 7-9).

For practical realization of cooperation
betweenthepoliceandsocietyonthebasisof part-
nership, domestic researchers I. Kravchenko,
B. Lohvynenko suggest the following review
of promising forms:

“Public Asset” is a complex form
of educational work of employees of territorial
police units, which includes educational
trainings on human rights and freedoms for
activists-representatives  of  condominium,
multi-apartment  buildings,  settlements,
villages, districts, and their further meetings
with residents, distribution of handouts on
personal and neighbouring security;

— “Announcements” — dissemination by
police officers of expanded information on
meetings between the police and local residents
on prevention of theft, drug use, juvenile
offenses, etc.;

— “Presentations” — distribution of visual
materials on acute social topics and police
activities in public places by public activists;

“Volunteers-registrars” engagement
of public activists to the primary reception
of citizens in territorial units of police;
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— “Joint patrols” — joint police patrol
together with citizens on the territory of service;

— “Reporting support” — public activists
assistance in preparation and holding of public
discussions (rural meetings, reports on police
activities);

— “Driver courses” — short-term courses
for car owners' activists to organize patrols
in remote areas and provide timely reporting
of violations;

— “Messenger” — use of telecommunication
services to exchange instant messages with
the police;

— “Interaction with theleadersof the ATC” —
cooperation for equipping local police stations,
advisory units for citizens;

— “Public eye” — short-term courses for
public assets to organize public security
surveillance;

— “School police officer” — nmeasures in
educational institutions to prevent offences by
minors;

— “Pensioner” — lectures and courses for
older people on prevention of basic methods
of frauds (Lohvynenko, Kravchenko, 2018, pp.
14-15).

In the author’s opinion, the above
classification corresponds better to the issues
raised. Moreover, in the aspect of the study
of forms of interaction of the police with
the community, consideration of a target group
asasystemic component, which is covered by one
or another form of work, is the most productive,
although not irrefutable, given the complexity,
complication and multi-object nature of most
forms. Keeping in mind this fact, the author
suggests a more generalized classification
of mass forms of interaction between
the National Police and the community: forms
of organizational and functional interaction
with local authorities; forms of preparation
of volunteer community and active citizens;
forms of work at the place of residence
of citizens; mass forms of educational work
with the population; forms of communicative
and organizational training of police officers
etc. It should be noted that this list shouldn’t
be regarded as exhaustive, because the relevant
direction of police work is extremely productive
and constantly developing.

The author also supports the grouping
of forms of interaction between police
officers and the community according
to the Law of Ukraine “On the National
Police” (On the National Police, 2015) that
outlines the areas of joint projects, programs
and measures with the public: forms aimed
at satisfying the needs of the population; forms
of public control over police activities; forms
of legal education, the dissemination of legal
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knowledge in educational institutions, mass
media and publishing activities.

Analysing the diversity of the forms
of police work with the population in the field
of law enforcement activities with regard to
human rights and freedoms , the author argues
that the mass events that have been thoroughly
prepared and masterfully conducted are

an effective form of educational work,
the application of which contributes
to the creation and  popularization

of the partnership perspective on police work in
the community, formation of the community’s
positive attitude to the police activities,
development of intention to increase legal
knowledge, to obtain practical skills on their
application in professional and everyday
situations in the microenvironment.

Covering the organizational and meth-
odological aspect of the police performance,
the author states that the effectiveness
of the mass event is achieved by adher-
ence to an algorithm of its joint preparation
in the community, which provides: defini-
tion of the purpose of the event, considering
the needs of the population in legal protection
and a promising creative preparation of the mass
event in accordance with these needs; clarifi-
cation of the form of the mass event (training,
quest, quiz, lecture, course, festival, exhibi-
tion, action, flash-mob, show of forum-theatre,
etc.); coordination of the topic, form and plan
of the event with the local administration and all
public actors involved in the event; creation
of a scenario, which engages necessarily public
activists; selection of resources for the event,
one of which is maximum involvement of vol-
unteers in preparation and holding of the event.
Thus, representatives of the community can be
involved not only in carrying out of measures,
but also in their planning and preparation,
which allows to immerse them in the atmos-
phere of work of the police, to join in law-en-
forcement issues, to strengthen their motiva-
tion to civil activities in ensuring human rights
and freedoms in the local community.

4. Community Policing

Summing up the results of the study
of spreading mass forms of cooperation with
the population in the context of ensuring
human rights and freedoms in the civil society,
the author emphasizes that these forms provide
the most effective cluster interaction in
the system “police — people — community”. This
interaction shapes the ground of the modern
concept of police performance restructuring, that
is, Community Policing as the basis for police
cooperation with the population of Ukraine.

Community Policing is a general holistic
approach to the daily work of local police bodies

based on systematic interaction of territorial
police bodies with the population and local
authorities to create a safe space for life, to
focus police activities on community needs, to
focus police on the interests of police service
recipients, priorities of their opinion on issues
of organization of public order in a particular
region, city, village.

Cooperation  of  police bodies  with
the population is a significant factor in creation
of conditionsinsociety and the community, which
contribute to the rights and freedoms of citizens,
increase efficiency and effectiveness of police
activities. An important principle of such work is
the existence of public regulatory mechanism for
the police performance (public accountability),
which today has a fixed legislative basis
and develops in the direction of practical
development of effective administrative and legal
mechanisms of accountability of the police to
the public, which clearly identifies the police
powers in the field of protection of the rights
and freedoms of citizens, ensures an increase
of administrative responsibility of police officers
to police service recipients.

The analysis of the mass forms of cooperation
between the police and the population today
shows their high efficiency in the aspect
of ensuring the interaction of police bodies with
the population, as well as a significant diversity.
In general, the forms can be grouped into: forms
of organizational and functional interaction
with local authorities; forms of preparation
of volunteer community and active citizens;
forms of work at the place of residence
of citizens; mass forms of educational work
with the population; forms of communicative
and organizational training of police officers etc.

The most common in the organization
of interaction with the population in
the field of ensuring human rights and freedoms
is engagement of the public asset and volunteers
to practical socially significant activities in
the community (law enforcement, popularizing,
educational), which can be in the form
of volunteer law enforcement actions, charitable
work in legal advisory centres, participation
in various human rights and educational
activities.  Involvement  of  community
representatives in such work ensures practical
learning and personal integration of rules
of compliance with legal provisions both during
direct participation in forms of cooperation
with the police, and in everyday life, promotes
a sense of personal responsibility for security in
the microenvironment.

5. Conclusions

Today, an important promising area
of scientific and practical work, in our opinion,
is the review of experience of carrying out
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such forms of intensification of cooperation
between the police and the public, as measures
to increase the authority of the police
and trust of the population in it; improvement
of communication and general culture of police
personnel; assistance in objective informing
of the population about the activities of law
enforcement officials by means of mass media;
forms of provision of direct dialog between

the police and the population (public
associations, trade wunions, associations,
organizations, enterprises) during personal
meetings of citizens with heads of departments,
police officers, which provide law and order
on a specific territory; mass forms of active
preventive, educational, enlightening work
among different segments of the population in
order to prevent crime.
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CIIIBITPAIISI OPTAHIB MOJIIIIIT 3 HACEJEHHSAM K IITAX
3ABE3IIEYEHH ITPAB I CBOBO/1 JIIOAVHHN B YMOBAX
TPOMAZAHCBROIO CYCIILJIbCTBA: KOHITEIIIA TA METOZ10JIOITA

Anoranis. Mema 10CITiJUKeHHS TOJATAE B aHAII3] TTOJI0KEHD 3aKOHOAABYNX JTOKYMEHTIB i 0CBiLy
opratisaii criBnpani oprais moJilii Ta HaceJIeHHsl, CIPAMOBAHOI Ha 3abe3nedeHHs mpas i cBOOO IPo-
Ma/IsTH, @ TAaKOJK BUCBITJIEHHS Ha Iill OCHOBI MOMMPEHNX B YKpaiHi MacoBUX OpM B3aEMOJiT B cuctemi
«TIOJIiST — JToinHAa — TpoMasiay. Pe3yavmamu. Y cTaTTi pO3TJISHYTO KJITOUOBI TONOKEHHST KOHIIEMTIii
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Community Policing sik ocHOBH cHiBIIpalti MOJIITi 3 HaceaeHHAM YKpaitu. PO3KPUTO 3HAYEHHST B3aEMO/Iii
OpTaHiB MOJIIii 3 HACETIEHHAM B aCIEKTi MOEIHAHHA 3YCUIb JIep/KaBy Ta TPOMAN /I CTBOPEHHS CIIPUAT-
JIMBUX YMOB JIsl peasiizallii rpoMaisHaMu CBOiX npas i cBoGoz. BucsitaeHo nommpeni B Ykpaini Macosi
opmu B3aemoii B cucTeMi «moditisg — oanHa — rpomazias. Ha ocHOBi anamisy HOpMAaTHBHUX JIOKY-
MEHTIB Ta TIpailb JOCAiAHUKIB Y Talysi IOpUANIHOI HAyKN BUCBIT/IEHO 3aKOHO/IaBUe MiATPYHTS U aMiHi-
CTPATUBHO-IIPABOBI M€XaHi3MU IPOMAJICBKOTO PETYJIIOBAHHS JAisIbHOCTI nostiiii (mia3BiTHicTh TpoMaji)
AK pe3yJIbTaTy Ta YMOBH eeKTHBHOI B3A€MO/Iii IIbOTO ZIePsKAaBHOTO Oprany 3 rpoMasioio. OxapaKkTepuso-
BAHO 3HAUCHHS a/[MiHICTPATHBHO-TIPABOBUX 3ac00iB, SIKi BUSHAYAOTH MOBHOBAKEHHsI MO 11010 B3a-
eMozii 3 HacesieHHsIM y cepi 3axucTy npas i cBo6o1 rpomazsi. [oscHeHO TeHAEHII0 010 3POCTaHHST
aIMiHICTPATUBHOI BiMOBiMATBHOCTI TPAIiBHUKIB TIOJIIIi TIepesl OTpUMYyBaYaMy MOJIIEHCHKIX TTOCTYT.
Bucnosxu. HayxoBa HOBU3HA Pe3y/IbTaTiB PEIPe3eHTOBAHOTO Y CTATTI OCi/IKEHH MOJIATAE B TOMY, IO
Ha OCHOBI Cy4aCHUX JIOCATHEHDb YKPaiHCHKOT i MizKHAPOAHOT TIPAaBOBOT HAYKH, HacaMIiepe/l aIMiHiCcTpaTuB-
HOTO TIPaBa, Ta Ha Ii/ICTaBi BUBUEHHST HAKOTTMYEHOTO B YKPaiHi i KpaiHax cBiTy MOCBiy criiBIparti opramis
noJiitii 3 HaceJeHHsM y cepi peasizaliii mpas i cBOOO TPOMAJSAH 3IHCHEHO KOMILIEKCHE OCIIIKEHHST
B rajtysi aiMiHicTPaTUBHOTO ITpaBa M0/[0 BUCBITIEHHS CYTi it yIOPSIKYBaHHSA MacoBUX (OpPM CIiBIparti
noinii 3 HacemenusaM. Takok TOTIHOIEHO PO3YMiHHS MiCI i PoJTi MOl y crpaBi 3aXuCTy MpaB TPo-
Ma/IsIH y MiclieBiii rpomMaji, BUBUEHO crieliuiky 3acobiB 3aXUCTY TIpaB POMA/ISH Ha OTPUMAHHS SIKICHIX
nostineichKux mocyr. JloBeseHo HeoOXinHiCTh YA0CKOHAIEHHSA MacOBIX (OPM opraHizaifii po6oTH moi-
1ii 3 HaceJIeHHsIM y clipaBi 3a0e3IedeH s pas i CBOOO/L JIIOANHHU.

Kiouosi ciioBa: mpasa i cBobou JiroiHu, rpoMajia, oprain HationansHoi nosmiiii, Macosi hpopmu
B3A€EMO/Ii1 3 HACEJIEHHSIM.
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IMPROVEMENT OF ADMINISTRATIVE AND LEGAL
REGULATION OF CONTROL OVER COMPLIANCE
WITH LEGISLATION ON PROTECTION

OF ECONOMIC COMPETITION: FOREIGN EXPERIENCE

Abstract. The issues of identifying peculiarities, methods and means, as well as the state regulatory
framework for economic processes (including relations of economic competition) cannot be considered as
an exclusive problem of the national economy and the system of public administration of Ukraine. The issue
isglobal and, as a result, is subject to different solutions in each country. Despite the availability of different
approaches and disagreements in the understanding of the role of the state in the administrative and legal
regulation of relations of economic competition, there are some common global trends in the construction
of systems of protection of economic competition, including the system of control over compliance with
legislation on protection of economic competition. The international community and some developed
countries of the world have relevant experience in the administrative and legal regulation of specificities
of control over compliance with legislation on protection of economic competition, the advanced
and progressive ideas of which should be taken into account by Ukraine for successful implementation
of domestic policy measures in this sphere. The purpose of the article is to make proposals for improving
administrative and legal regulation of control over compliance with the legislation on protection
of economic competition taking into account the experience of foreign countries. Results. The article proves
that the study of the foreign experience of administrative and legal regulation of control over compliance
with the legislation on protection of economic competition. The progressive trends of the administrative
and legal regulation of control over compliance with the legislation on the protection of economic
competition in France, the United States of America and Germany are considered. Conclusions. The
positive features of the domestic administrative and legal regulation of control in this field are underlined,
and some features are compared with the above-stated countries. The author highlights the principles
of foreign experience in the organization of the administrative regulatory mechanism for control over
compliance with legislation on protection of economic competition, which should be adopted in Ukraine.

Key words: protection of economic competition, foreign experience, unfair competition, consumer
rights protection, responsibility, monopoly, fight against corruption.

1. Introduction

The issues of identifying peculiarities,
methods and means, as well as the state
regulatory framework for economic processes
(including relations of economic competition)
cannot be considered as an exclusive problem
of the national economy and the system
of public administration of Ukraine. The issue
is global and, as a result, is subject to different
solutions in each country.

Despite the availability of different
approaches and disagreements in the under-
standing of the role of the state in the adminis-
trative and legal regulation of relations of eco-
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nomic competition, in there are some common
global trends in the construction of systems
of protection of economic competition, includ-
ing the system of control over compliance with
legislation on protection of economic competi-
tion. The international community and some
developed countries of the world have relevant
experience in administrative and legal regu-
lation of peculiarities of control over compli-
ance with legislation on protection of economic
competition, the advanced and progressive
ideas of which should be taken into account
by Ukraine for successful implementation
of domestic policy measures in this sphere.

© S. Shkliar, 2021
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Analysis of recent research
and publications. The development of ways
and methods of improving administrative
and legal regulation of control over
compliance with the legislation on protection
of economic competition is covered by
the contributions of the following scientists:
O.M. Vinnyk, O.0. Bakalinska, O.V. Bezukh,
V.E.Belianevych, V.V.Bordeniuk, V.P. Dakhno,
0O.1. Zavada, V.K. Mamutov, O.1. Melnychenko,

0.0. Pletnova, N.O.  Saniakhmetova,
V.S. Shcherbyna and others.

Previously unresolved problems.
Nowadays, there is a lack of studies

of administrative and legal regulation of control
over compliance with legislation on protection
of economic competition taking into account
experience of foreign countries.

The purpose of the article is to form
proposals  for improving administrative
and legal regulation of control over compliance
with the legislation on protection of economic
competition taking into account the experience
of foreign countries.

Main material statement. First of all,
attention should be paid to the standpoint by
B.V. Derevianko and S.A. Parashchuk,
who differentiate 4 trends of the formation
of legislation on protection against unfair
competition. Countries with the legislation
of the first trend are countries where
the prosecution of unfair competition is based
on the general provisions of Civil Tort Law.
France, Italy and the Netherlands are among
such countries. In general, France is considered
the historical homeland of the concept “unfair
competition” (Parashchuk, 2002, 5-6). The
notion of unfair competition was fixed in
the Paris Convention for the Protection
of Industrial Property of March 20, 1883
(RT 11 1994, 4/5, 19) (hereinafter -
the Paris Convention) (Paris Convention for
the Protection of Industrial Property, 1990).
Countries with the legislation of the second
trend are countries in which protection against
unfair competition is carried using both general
provisions of civil law and provisions of special,
economic or trade, legislation. Such countries
include Great Britain, Ireland, Belgium. The
countries of the third trend of legislation
are countries that have adopted special
(economic or trade) legislation regulating
protection against unfair competition. They
include  Germany, Austria, Switzerland,
Spain. In some countries of the fourth trend
of legislation against unfair competition, such
as the United States, Japan, Canada, regulatory
mechanisms against unfair competition are part
of anti-trust legislation, as unfair competition
is seen as one of the elements of monopoly.

Within the framework of the legislation
on combating monopoly, specific elements
of offenses characterized as unfair competition
(Parashchuk, 2002; Derevianko, 2014) are
identified.

2. United States of America

The world practice of competition
regulation was launched in 1890, when
the Sherman Antitrust Act was adopted in
the USA. The Sherman Act provided that
the trusts that monopolized industry markets
should be replaced with decentralized,
managed, competing enterprises. This Act
prohibited monopolization of any trade sector
and provided for a list of penalties that could
be applied to monopolists, from monetary fines
to criminal liability. In particular, paragraph
1: Every contract, combination in the form
of trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States,
or with foreign nations, is declared to be illegal.
Paragraph 2: Every person who shall monopolize,
or attempt to monopolize, or combine or
conspire with any other person or persons, to
monopolize any part of the trade or commerce
among the several States, or with foreign
nations, shall be deemed guilty of a felony, and,
on conviction thereof (Kolisnychenko, 2004,
pp. 74-75). According to the Sherman Act,
both the Ministry of Justice and the parties
affected by the commerce monopolies could sue
them. Firms, deemed guilty of a felony, could
be liquidated by the decision of the court; also,
court orders prohibiting those types of activities
that were considered illegal by the Act could be
issued. However, the first court interpretations
of the Sherman Act revealed serious doubts
about its effectiveness, as it became clear that
it was necessary to formulate more precise
anti-trust moods of the government. Even
basic concepts such as “trust”, “monopolization
or monopolization attempt”, “monopolistic
union”, “trade restriction” were not defined.
This Act was not perfect. Given this, in 1914,
the U.S. Congress adopted the Clayton Act
and the Federal Trade Commission Act. The
first of them banned price discrimination, that
is, to discriminate in price between different
purchasers, provided that the differences
in prices are not caused by different costs;
the other one envisaged the creation
of a commission for implementation. The
following paragraphs of the Clayton Act were
called to strengthen and clarify the meaning
of the Sherman Act: Paragraph 2 states
illegality of price discrimination of purchasers
when such discrimination is not due to
the difference in costs. Paragraph 3 prohibits
exclusive (or “forced”) agreements, under
which the manufacturer would sell some
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goods to the purchaser only on the condition
that the latter purchases other commodities
of the same seller, and not of its competitors.
Paragraph 7 prohibits the acquisition by one
corporation of stock of another if this may
weaken competition. Paragraph 8 prohibits
the formation of the Board of Directors when
the head of one firm is also a member of the board
ofacompeting firm —inlarge corporations, where
the result would be a decrease in competition
(Semiuelson, Nordhauz, 1998, p. 271).

In 1936, this Act was supplemented by
the Robinson-Patman Act, which prohibited
purchasers to agree to pre-discrimination
prices. In 1950, the Congress additionally
adopted the Celler-Kefauver Act which
prohibited the acquisition of shares or property
of another firm with negative consequences
for “any commercial line”. As a result, all
horizontal and vertical mergers and mergers
of conglomerates were subject to antitrust
laws. U.S. antitrust laws also provided for
certain exceptions to the application. Thus,
the Sherman and Clayton Acts did not apply
to trade unions’ activities in the field of strike,
to farm cooperatives in case of their sale
of agricultural products, etc. All of these acts
regulate competition in the US for almost 100
years, still being in force (Kolisnychenko, 2004,
pp. 74-175).

Modern antitrust laws are implemented by
specially established bodies, in particular, in
the USA —the Federal Trade Commission (created
on the basis of the Federal Trade Commission
Act of 1914) and the Antitrust Department
of Justice. The main objective of the antitrust
laws is to restrict monopolies and their power, to
create a competitive environment, and to support
small businesses. The strictest antimonopoly
Law controls the associations of enterprises
that produce similar goods and services, which
leads to monopolization of the industry. The
methods of implementation of antitrust laws in
the USA are liquidation of the firm, it happens for
monopolization of more than 60% of any goods
or services, as well as high taxation of monopoly
profits, control of prices of monopolists, their
disaggregation, etc. (Mochernyi, Usatenko,
Chebotar, 2001, p. 150). U.S. antitrust laws are
more stringent than those in other countries
and are broader in scope. In fact, it does not
clearly interpret what is allowed and what
is not, creating only a basis for broad powers
of the Department of Justice, the Federal Trade
Commission and courts to interpret them
and apply them in practice (Pindaik, Rubinfeld,
1996, p. 330).

Therefore, it should be noted that
the indisputable attainment of the United
States legal system is the launching of anti-
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monopoly and laws on control over compliance
with the legislation on protection of economic
competition. The positive point is that
the legislation has recognized and established
that any actions aimed at distortion or violation
of economic competition in the market are not
onlyamanifestation of the peculiarities of market
competition and deviation in the development
of perfect competition, but also a serious
violation of market laws, fair trade habits, that
is why they are prohibited by law, and society is
protected from such violations by force of State-
compulsion. Furthermore, it is essential to mark
that the U.S. antitrust laws have established
an institution similar to the functions and tasks
of the Antimonopoly Committee of Ukraine —
the Federal Trade Commission, which means
common systems and approaches to controlling
the protection of economic competition in both
States. However, the author notes that other
peculiarities of U.S. legislation on protection
of economic competition are different from
the legislation of Ukraine. In particular, too
strict measures and actions of responsibility for
violation of legislation on protection of economic
competition, providing opportunities for
expanded interpretation of antitrust legislation
by judicial bodies, as well as control bodies. Such
specificities cannot be adopted and adapted in
the legislation of Ukraine in view of the national
legal system and legal consciousness, which
define the necessity of clear and detailed
formulation of the articles’ dispositions,
unambiguous understanding of the regulatory
legal provisions.

3. Federal Republic of Germany

The Federal Republic of Germany is one
of those countries where the legislation on
combating unfair competition, in particular,
illegal use of business reputation is developed
separately from other legal regulations.
In the Federal Republic of Germany,
an independent antimonopoly (cartel) law
arose only in the second half of the 20th
century with the adoption of the Law on cartels
of 1957. German lawyers distinguish anti-
monopoly legislation aimed at restricting free
competition through cartels or coordinated
actions by competitors, and legislation that
prevents unfair competition. It appeared much
earlier than the antitrust law (the Act Against
Unfair Competition of 1909) and protects fair
competition between entrepreneurs. Both
branches of legislation (antimonopoly law
and law against unfair competition law) are
defined in the Federal Republic of Germany in
one term — “competition law”. On June 8, 2004,
the German Act against Unfair Competition
came into force (Finger, 2019). The special
feature of the new Act is that the definition
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of fundamental terms used in the Act is
contained in the Civil Code of the Federal
Republic of Germany (Burgerliches Gesetzbuch,
BGB). Instead of the “Gute Sitten” concept,
the new law uses the notion of “injustice” in
accordance with EU legislation. According
to the new Act, misleading advertising is
prohibited (§ 5 UWG), comparative advertising
is regulated (§ 6 UWG). One of the main
violations in the Federal Republic of Germany
is the attack on business reputation. It is
unfair and is expressed in a dismissive attitude
or defamation of goods, services, actions or
commercial circumstances of a competitor.
Clause 4(8) UWG prohibits the statement or
dissemination of facts about the goods, services
or business of a competitor, which can cause
harm to the business or the owner (Finger,
2019; Derevianko, 2014).

The emphasis not only on combating
violations of economic competition, but also on
preventing such violationsis arather progressive
and worthy of following specificity of legislation
of the Federal Republic of Germany on
protection of economic competition. It should
be noted that in comparison with Ukrainian
legislation in the field of protection of economic
competition, the legislation of Germany focuses
more on description in detail of those actions
of economic entities, which are qualified
as unfair competition, as well as protection
of business reputation on the market. Therefore,
the legislation of Ukraine in this field needs
to be reviewed and clarified in view of similar
trends in German legislation.

4. Conclusions

Summarizing the above-mentioned
experience of foreign countries with developed
economies in terms of the introduction
and development of their national systems
of control over compliance with legislation on
protection of economic competition, it is worth
stating that in general, Ukrainian legislation on
control over compliance with the legislation on
protection of economic competition, as compared
to the legislation of foreign countries under study,
is rather progressive, reflects and strengthens
similar principles and fundamentals of the world
community in the field of protection of economic
competition  (prohibition  or  limitation
of monopoly, prohibition of anti-competitive
coordinated actions, regulation and control
of concentration of economic entities, regulation
of prices in sectors of natural monopolies, etc.). It
should also be noted that the role of the judiciary
intheimplementation of the policy of control over
compliance with the legislation on protection
of economic competition (France, the USA
and other countries), which in this field not only
apply legal provisions and bring offenders to

justice but also officially interpret the laws on
protection of economic competition, providing
for the establishment of a common practice
of legal understanding and application in this
field. In the auhtor’s opinion, radical methods
and measures to control compliance with
the legislation on protection of economic
competition developed and operating in the USA
are not relevant for application in Ukraine. The
experience of administrative and legal regulation
of control over compliance with legislation
on protection of economic competition
of the countries of Europe is more appropriate
to Ukrainian system of law and the form
of government, because the monopoly is not
prohibited but regulated in its manifestations in
order to prevent infringement of rights of other
economic entities, consumers, other participants
of market relations. However, administrative
and legal regulation of the control over
compliance with the legislation on protection
of economic competition in Ukraine is similar
to the U.S. legal regulatory framework in
the context that, in both states, control over
compliance with the legislation on protection
of economic competition develops as a separate
branch of the legal regulatory mechanism,
violations of the legislation on protection
of economic competition are separate elements
of offenses subject to criminal, administrative
and other liability.

Despite  the sufficient advancement
of administrative and legal regulation
of control over compliance with the legislation
on protection of economic competition in
Ukraine, some progressive ideas of international
experience of the regulatory framework in this
field should be taken into account:

— Fight against corruption. The mentioned
experience is the most relevant to control over
compliance with legislation on protection of eco-
nomic competition in public procurement, as
well as during the control over compliance with
the legislation on protection of economic compe-
tition by the bodies of the Antimonopoly Com-
mittee of Ukraine, overcoming possible cases
of unequal and subjective approach to the partic-
ipants of the case on violation of the legislation
on protection of economic competition;

— Enhancement of liability for violation
of legislation on  protection  against
unfair ~ competition and  improvement
of the administrative and legal regulatory
mechanism in this field should be realized
through the means of a more precise formulation
of dispositions of articles and, accordingly,
of elements of offenses;

— Opportunities for effective implementation
of the powers of the Antimonopoly Committee
of Ukraine concerning market research,
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determination of limits of the commodity
market, as well as the status, including monopoly
(dominant), of economic entities on this market
and to make, as a result of such monitoring,
appropriate decisions (orders);

— Protection of consumer rights in
the field of protection of economic competition
by introducing additional violations to the list

of violations of the legislation on protection
of economic competition: any violation
of the right of the consumer to freedom of choice
of products during the sale of the products;
violation of freedom of the will and/or freedom
of expression of the consumer in any way during
the sale of the products; the price of products
determined in an improper manner.
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YAOCKOHAJEHHA AAMIHICTPATUBHO-IIPABOBOI'O PETYJ/JIIOBAHHA
KOHTPO.JIIO 3A TOAEP;KAHHAM 3ARKOHOTABCTBA ITPO 3AXUCT
EKOHOMIYHOI KOHKYPEHIIII: JOCBIJ 3APYBLKHUX KPATH

Anoranisi. ITpobiema BuzHaueHHsI 0cOOJMBOCTEN, METOMIB i 3ac06iB, a TAKOK MEK AEPKABHOIO
PEryJIOBaHHST €KOHOMIYHKX TIPOIECIB He MOXKe GYTH BiJHEceHa BUKJIIOYHO 0 MPOOJIEM HAIOHATHHOT
€KOHOMIKH i1 cucteMu myOJiuHOrO ajMiHiCTpyBaHHs YKpaiHu. 3azHaueHe NUTAHHs Ma€ JI00AIbHUIA,
3araJbHOCBITOBHII XapaKTep Ta, STK HACJ/IOK, Ti/JIATA€ BUPINIEHHIO B KOXKHIH kpaini mo-pizaomy. [lompu
iCHyBaHHS Pi3HUX MIAXOAIB i Po36iKHOCTEl y PO3YMiHHI POJIi JepsKaBU B aJMiHiCTPATUBHO-IIPABOBOMY
perymoBanHi BiIHOCKH eKOHOMIUHOI KOHKYPEHILii, y CBiTi € OKpeMi CIijibHi Tenaeniii B mobymoBi cuc-
TEMM 3aXHCTy €KOHOMIUHOI KOHKYpPEHILil, 30KpeMa it CHCTeMM KOHTPOJIO 3 JOTPUMAHHAM 3aKOHO/IaB-
CTBa TIPO 3aXMCT eKOHOMIUHOI KOHKYpeHTIii. Mi>kHapoHa CIibHOTA Ta OKpeMi pO3BUHEHi iepsKaBy CBITY
BUPOOKJIM BiIOBIAHMIA TOCBIZ aAMiHICTPATMBHO-IIPABOBOTO PETYJIIOBAHHA OCOOIMBOCTE KOHTPOJIIO 3
JIOTPUMAHHSM 3aKOHO/JIABCTBA [P0 3aXUCT €KOHOMIYHOI KOHKYPEHILii, IIepe/loBi Ta IPOrpecuBHi i/1ei SIKoro
TIOBMHHA BPaxyBaTH i YKpaiHa [JIs yCTilHOTO TIPOBeIeHHS 3aX0/[iB BHYTPIMIHBOI MO THKH B TOCTi/IKY-
BaHiil chepi. Memoro cmammi € HOpMYBaHHS TPONO3UILII 1010 BAOCKOHAJIEHHS a/IMiHiCTPaTUBHO-IIPa-
BOBOI'O PeryJIOBaHHs KOHTPOJIIO 3a AOAEPKAHHAM 3aKOHOLABCTBA IIPO 3aXUCT €KOHOMIYHOI KOHKYPEH-
wii 3 ypaxyBaHHAM J0CBify 3apyOikHUX KpaiH. Pesyavmamu. Y crarti 00rpyHTOBaHO HeOOXiiHICTH
BUBYEHHS JOCBiAY 3apyOiKHUX Kpait y cdepi aaMiHiCTPaTUBHO-TIPABOBOIO PETYIIOBAHHS KOHTPOJIIO 34
JI0/IepKaHHAM 3aKOHO/IABCTBA TIPO 3aXUCT eKOHOMIYHOT KOHKYpeHIlil. Po3riisinyTo nporpecuBHi TeHaeHIii
3ificHeHHA aIMiHICTPATUBHO-IIPABOBOTO PETYJIIOBAHHS KOHTPOJIIO 3 JI0/IeP/KAHIAM 3aKOHO/ABCTBA 1IPO
3aXHCT eKOHOMIUHOI KOHKYpeHTii Takux kpai, sk Opantist, Cionyydeni [Itatn Amepuku ta Himeuuwa.
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Bucnoexu. BusnaueHo mo3uTHBHI PUCH BiTYM3HIHOTO HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHS KOHTPOJIIO
B IOCHIKYBaHii cepi, TOPIBHSIHO OKpeMi 10To 0cOGIUBOCTI 31 CTAHOM PO3B’I3aHHSI 3a3HAYECHOTO IIUTAH-
Hs B HaBEJICHUX BUIIE KpaiHaX. ABTOPOM OKPECJIEHO 3acajiu 3apyOiKHOro 0By opraHisaltii aaminicTpa-
TUBHO-IIPABOBOI'O PETYJIIOBAHHA KOHTPOJIO 3a J0JEPKAHHSAM 3aKOHOJABCTBA PO 3aXUCT €KOHOMIYHOI
KOHKYPEHIIii, IKi BapTO TIepeiHAT! Y KpaiHi, Ta 3a1POIOHOBAHO NIJISXH IX 3a1103UIE€HHS.

Kmio40Bi c;10Ba: 3aX1CT €KOHOMIYHOT KOHKYPEHIIii, 3apyOisKHIiT T0CBII, HeT0OPOCOBICHA KOHKY PEHITis,
3aXMCT ITPaB CIOKUBAYiB, BiIIOBI/JaJIbHiCTh, MOHOTIOJII, 60p0Tb6a 3 KOPYIII€T0.
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PROTECTION OF THE RIGHTS OF SUBJECTS
OF INFORMATION LEGAL RELATIONS FROM
VIOLATIONS ON THE INTERNET

Abstract. The purpose of the scientific article is a theoretical and applied analysis of protecting the rights
of subjects of information legal relations from violations on the Internet, as well as making suggestions for
eliminating individual problems. Research methods. Research methodology consists of a complex of general
scientific and special methods of data acquisition, as follows: systems approach, cybernetic and synergetic
methods, formal legal method, legal comparativism, and observation as the common sociological method.
Results. 1t is noted that peculiarities of the Internet environment create significant risks to human rights
violations, so they should be in state focus. This forms the basis for the solid support of the need to regulate
Internet legal relations emphasizing the guarantee and protection of the participants’ rights without resorting
to Internet paternalism, which impedes the technological development of the state or puts major segments
of relationsin the shade. Conclusions. The authors propose to change the terminological approaches and apply
the phrase “protection of the rights from Internet violations” or “protection of the rights from violations on
the Internet” instead of “protection of the rights on the Internet”, which mediates both the scientific side
of the problem and the exclusively practical side of such protective legal relations. The article substantiates
a viewpoint on the necessity to enshrine in law the obligation for transnational information companies to
have an official representative office in Ukraine. The above would provide additional opportunities to protect
the rights of subjects of information legal relations, incl. by litigation. At the same time, it is supported
legislative initiatives on taxation of multinational information companies in Ukraine, which is now a global
trend. The authors have elucidated that strict state control over the information space is possible and widely
implemented in totalitarian (authoritarian) regimes, but is not tolerated by democratic societies. Self-
protection measures are being strengthened within information systems, including at the corporate level.
If one uses financial levers, then the means of a financial liability are most acceptable, taking into account
the profits of information giants.

Key words: human rights protection, information legal relations, subjects of information relations,
offenses, legal liability, legal regulation, digital society.

1. Introduction days, according to quarantine measures caused
According to the worldwide trend, our by the COVID-19 pandemic as well — that
country is heading to informatization — these  inevitably transforms a living and business
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environment and will turn the best part
of habitual acts into a distance mode. This trend
seems to be kept even after the quarantine’s
termination. Thus, the information society is
no longer just a set of information technologies
inuring to the benefit of humanity (Mikhailina,
2016, p. 167), it has escalated into a synergetic
mechanism, almost an organism developing
under its own, sometimes very specific, laws.
Moreover, the adoption of strategic documents
like the Concept for the Development
of the Digital Economy and Society of Ukraine
for 2018—2020 and approval of the Action Plan
for its implementation dated January 17, 2018,
Ne 67-p (Kontseptsia, 2018) is undoubtedly
a significant and necessary step. However,
the abovementioned —strategic  directions
for the development of the digital society
risk remaining declarative without actual
upgrade of Internet security and advancement
of protection and defense of the rights of subjects
of information legal relations, including
intellectual property rights and personal data
of persons. Those who not only communicate
using information technologies but also conduct
business via the Internet are particularly
vulnerable. Therefore, the issue under study
is definitely relevant nowadays and will gain
momentum in the long run.

The purpose of the scientific article is
a theoretical and applied analysis of protecting
the rights of subjects of information legal
relations from violations on the Internet, as
well as making suggestions for eliminating
individual problems.

Research methodology isa complex of general
scientific and special methods of data acquisition,
as follows: systems approach (since information
technologies can and must be considered under
the systems theory), cybernetic and synergetic
methods (given that regulation and self-regu-
lation processes of the above systems influence
the peculiarity of an environment and oppor-
tunities for the rights’ protection), formal legal
method (in light of the fact that the quality
of legal drafting methodology and the adequacy
of legal remedies essentially stipulate the option
of effective protection and defense of human
rights) legal comparativism (to find out interna-
tional best practices and analyze ways for their
borrowing), and observation as the common
sociological method.

2. Theoretical and terminological issues
of the defense and protection of rights from
violations on the Internet

The theoretical protection of rights in
information relations consists of several
dimensions. The former is the very opportunity
and necessity to defend and protect
therightsof personsfrom offenceson the Internet

(or, on the contrary, the lack of them)
which took the shape of two diametrically
opposite tendencies, between the extreme
points of which there are many intermediate
ones. As A. Kostenko emphasizes, cyber-
libertarianism and Internet paternalism are
paradigms developed due to the controversial
consideration of the powers of public authorities
to control the Internet environment and its
subjects. Freedom and safety are fundamental
values represented by the paradigms, the degree
of implementation of which practically relies
on balance. Internet rights of a man are
highly dependent on the solution of this
problem. Internet rights, by their nature, are
more realized through the prism of freedom,
and Internet statism and Internet paternalism
are the greatest threat to them. However,
on the other hand, it must be recognized
that a full-fledged availability of Internet
rights and their use also requires sufficient
Internet security (Kostenko, 2019, p. 63).
Therefore, it is essential to search for a balance
between the extreme points of libertarianism
and statism, that is reasonable not only for
information legal relations, to achieve sufficient
security in the technical environment where
people spend a large percentage of their life.
A well-structured approach can guarantee zero-
restraint of technical progress and, in addition
to that, protection of human rights.

The expediency of the above thesis is
supported by such scientists as O. Petryshyn
and O.Hyliakawhostatethat“thesphereofdigital
relations is described by signs of virtuality
and cross-border nature, requires special
attention to the sphere of fundamental human
rights from the standpoint of their provision,
taking into account the special properties
of this environment, where subjects and objects
very often act as a kind of “simulation”,
and the limits of the exercise of individual
rights and interference in them are not always
unambiguously identified” (Petryshyn,
Hyliaka, 2021, p. 16). In other words, the listed
particularities of the Internet environment
create significant risks of human rights
violations, so they should be in state focus. This
forms the basis for the solid support of the need
to regulate Internet legal relations emphasizing
the guarantee and protection of the participants’
rights without resorting to Internet paternalism,
which impedes the technological development
of the state or puts major segments of relations
in the shade.

Another dimension of the issue under
study is heterogeneity or even ambiguity
of the established conceptual framework.
The analysis of scientific literature permits
ascertaining  the  terminological — phrases
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“protection of the rights on the Internet”
(Atamanova, 2014, p. 8; Kapitsa, Rassomahina,
Shakhbazian, 2012, p. 130; Kuts, Ivanov,
2018, p. 616—617; Ianytska, Ambrush, Koval,
2019, pp. 147-148) and “information security
on the Internet” are conventional in the relevant
sphere. If the phrase “information security on
the Internet” seems fairly admissible because
that sort of security can be carried out not
only by legal but also technical, organizational
means, which do ensure the protection
ofinformation resources directly on the Internet,
and “protection of rights on the Internet” raises
some questions.

In accordance with the law, the protection
of the violated right is implemented in
particular forms and order. The methods
of protecting one’s rights is accurately regulated
by normative legal acts. However, the analysis
of such forms, methods, and order highlights
that the protection of rights doesn’t take place
on the Internet, while there are misconducts
in the information environment. As for
the protection of the rights of information legal
relations, solely self-defense (which is ineffective
enough in a virtual environment) can be realized
directly on the Internet. Thus, as one can see that
the use of the phrase “protection of the rights on
the Internet” is totally erroneous, unjustified
and doesn’t render procedural essence.
Recent scientific publications have made
careful attempts to give up on the established
terminology, and it has appeared a low number
of phrases like “protection of the rights from
violations on the Internet” (web-fix.org) that
are essentially much closer to the facts of such
cases. In this regard, the authors propose to
change the terminological approaches and apply
the phrase “protection of the rights from
Internet violations” or “protection of the rights
from violations on the Internet” that mediates
both the scientific side of the problem
and the practical side of such protective legal
relations.

3. Issues of the parties of information legal
relations and their influence on the protection
of human rights

Nowadays, legal doctrine and practical
recommendations are  characterized by
many  recommendations  on  technical
terms of the protection of the rights on
the Internet (including the way one can
identify the website’s owner, what one should
regard as electronic evidence etc.). However, in
practice, there emerges a good deal of violations
of the rights of the participants of legal
relations on the Internet when these pieces
of advice may not come in handy at all due
to fundamental infeasibility to protect one’s
violated right by litigation in Ukraine. The
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point at issue is the violations of the rights, for
instance, on Facebook. It is quite evident that
such violations are numerous (they embrace
an illegal use of copyright works, violations
of data confidentiality, unlawful distribution
of advertising, unreasoned blocking of ads
managers etc.), but the only security tool today
is a complaint about malpractice submitted
to Facebook customer service which, upon
the results of the examination, either blocks
a page (content) that is under appeal or
doesn’t. It is often very difficult to influence
a decision of the staff of the company’s customer
service through communication. It is also
difficult to influence a particular decision if, on
the contrary, an erroneous blocking of a page or
ads manager happened.

When it comes to the protection of the rights
violated on social media, its application is
impossible since there is no a Facebook office
in Ukraine (https://thepage.ua). Thus, only
pretrial protection is available for Ukrainian
users. Moreover, if a page (group) is blocked,
first, an offender is not prohibited to create
similar groups in the future and, second, it
stands to reason that the recovery of costs
due to the rights’ violation is not regarded
(Mikhailina, 2020, pp. 151-152).

A statutory obligation of transnational
information companies to have a representative
office in Ukraine could become a solution
in this case. This would ensure additional
opportunities for the rights’ protection
of the subjects of information legal relations, incl.
by litigation. The beforementioned viewpoint
appears in the scientific discourse from time
to time. Therefore, H. Fedyniak asserts that
“as transnational companies locate their
manufacturing facilities in the states the legal
systems of which allow them to gain the highest
income, national legislation of host countries
or international treaties should provide for
anorm which would make it possible to exercise
the country’s right to base a transnational
company if it largely contributes to protecting
one that ancient Romans called “summum
bonum” (the highest good). The author further
specifies the highest good in this context means
human rights (Fedyniak, 2019, p. 170). This is
extremely relevant to transnational information
giants because the risks of violating human
rights by both these companies and participants
of legal relations within such a system are
incalculable.

The Ukrainian legislator, at least for
now, has introduced a tax for transnational
information companies. Before that, in addition
to the lack of an official representation office
of information relations under study, there
was another problem: the country’s budget
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received less than due from the activities of such
companies in Ukraine. The critical comments
of the Ukrainian League of Industrialists
and Entrepreneurs on the above initiative
claiming that “the Ukrainian version
of “Google tax” (the law Ne 4184) is the most
radical and raises concerns about whether
attempts to raise funds for the budget don’t
cause significant embarrassment for small
and medium businesses. The so-called “Google
tax” (generally on transnational IT companies)
has been available in the EU long now. It has
been facing a storm of discussions in Europe,
as well as in the United States, and some
adjustments in company pricing policy. It is
worth mentioning that in the European context,
it refers to 2-3-5%, on average, not 20%”. Thus,
the Ukrainian offer is the most rigorous (www.
fixygen.ua). However, criticism turned to be
hasty because, in July 2021, G7 leaders agreed
to introduce a global digital tax. Apple, Google,
Amazon, Facebook and other corporations are
obliged to make monetary contributions to
the budgets of the countries where they render
their digital services. The G7 countries have
reached a history-making agreement: global
IT companies are subject to additional taxes
at a rate of at least 15%. This fact means that
large corporations, such as Apple, Google,
Amazon or Facebook, pay taxes to the treasury
not only of the country of incorporation but also
other countries where they officially provide
their services, making a profit. The new tax
reform will terminate the practice of registering
companies in offshore zones or countries with
lower levels of taxation (https://psm’.com/
uk). Thus, Ukraine is leaning towards the world
trend in the realm of taxing transnational
information companies; hence, the above
initiative is fully supported.

4. Efficient tools of protection and defense
of the rights of subjects of information legal
relations

In recognizing the most optimal means
of the protection and defense of the rights
of subjects of information relations, the issue
of a balance between freedom of information,
zero censorship and concurrent observance
of basic human rights and freedoms is updated.

At the same time, one reveals various con-
troversial points of means as follows: legal,
social, technical, corporate, and others. Thus,
in 2020, Donald Trump wanted ByteDance
to get rid of US assets related to TikTok. The
US president reasoned that there were threats
to national security. The document prohibits
ByteDance (TikTok owner — editor’s alter-
ation) to purchase musically. In his decree,
Trump gave the company 90 days to give up all
assets and get rid of personal data of users that

had been collected in the United States through
TikTok or musically. As reported earlier,
Microsoft suspended negotiations on buying
a stake of the US TikTok division from the Chi-
nese company ByteDance. The ground was
the negative attitude of US President D. Trump
towards TikTok (https://ua.news/ua).

The response was not slow in coming.
On January 10, 2021, 12 social media apps
and platforms banned Donald Trump due to
disorders in Washington and Capitol riot dated
January 6% namely: Facebook, Twitter, Google,
Spotify, Snapchat, Instagram, Shopify, Reddit,
Twitch, YouTube, TikTok, and Pinterest.
Social media officials banned the accounts
of the 45" president of the United States,
accusing him of inciting violence and spreading
false information (https://suspilne.media). It
seems that such banning is not only an outcome
of the riot but also of D. Trump’s consistent
struggle against media and freedom of speech
that results in a natural response of a democratic
society and the mechanisms of synergetic
development of information systems.

In other words, strict and “manual”
government control over information space with
a technical component is possible and widely
realized within totalitarian (authoritarian)
regimes but is not tolerated by democratic
societies. Information system strengthen
the measures of self-protection of rights, incl.
at the corporate level.

If one uses financial levers, then financial
liability measures are thoroughly acceptable,
taking into account the profits of information
giants, inclusive and effective prevention
of human rights violation on the Internet. The
above fact is confirmed by international practice.
In August 2020, a class action lawsuit was
filed with the Court of California in Redwood
City accusing Facebook of illegal collecting
and using the biometric information of as many
as 100 million Instagram users. Moreover,
according to the lawsuit, the users were not
informed and didn’t provide their consent,
and the company was profiting. If the company’s
guilt is proven, it could be forced to pay between
$ 1000 and $ 5 000 for each victim. The lawsuit
concerns collecting data to develop a facial
recognition technology. It would seem the app
automatically scans the faces of the people
pictured in photos in correspondence, even if
they don’t use Instagram and, therefore, have
never had the opportunity to provide their
consent (https://bykvu.com). The Hungarian
Competition  Authority  fined  Facebook
$4 million. They state that the company
misled its users in Hungary by claiming the use
of its services was free. However, the Hungarian
authority believes that despite people didn’t
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pay a use fee, they “paid” by Facebook
collection and use of their personal data. Using
that information, Facebook sold advertising
opportunities to its clients (https://hromadske.
ua). The TItalian Competition Authority
(Autorit Garante della Concorrenza e del
Mercato, the AGCM) fined Facebook 7 million
euros for failing to comply with a previous order
related to improper use of its subscribers’ data.
The fine was imposed for “non-compliance
with the order to stop mishandling users’ data
and publish a statement about error fixing,
under the authority’s demand”. The order was
issued in November, 2018: the body determined
that at the registration stage, Facebook had had
to warn users that they would collect data about
their activity for commercial purposes, in fact, in
exchange for the free use of the app. According
to the authority, users had not been informed
properly and the issues of data required
for service personalization — comfortable
interaction with others on social media —
and data collected for targeted advertising had
not been clearly distinguished. The competition
watchdog fined the company 5 million euros
and ordered to give up on such a practice
and publish a statement on the Italian page
of the company, as well as disseminate it among
all Ttalian Facebook users (www.pravda.com.
ua). Based on the above, one can conclude that
financial levers (financial liability) along with
measures of administrative liability can become
the most effective in counteracting the violation
of the rights of subjects of information legal
relations on the Internet.

In the context of effectiveness of types
and forms of protection, the judicial remedy
has turned to best-performing in world
practice. However, in this regard, it is essential
to advance the identification mechanism for
users of the information environment to catch
violators and make transnational information
companies subjects of protected legal relations

through the obligation to have a representative
office in Ukraine.

5. Conclusions

Taking into account the conducted analysis,
the authors have concluded that peculiarities
of the Internet environment create significant
risks to violating human rights, and thus,
they must be in the state focus. This forms
the basis for the solid support of the need to
regulate Internet legal relations emphasizing
the guarantee and protection of the participants’
rights without resorting to Internet paternalism,
which impedes the technological development
of the country or puts major segments
of relations in the shade.

It is proposed to change the terminologi-
cal approaches in the relevant sphere and apply
the phrase “protection of the rights from Inter-
net violations” or “protection of the rights from
violations on the Internet” instead of “protection
of the rights on the Internet”, which mediates both
the scientific side of the problem and the practical
side of such protective legal relations.

The article substantiates a viewpoint on
the necessity to enshrine in law the obligation
for transnational information companies
to have an official representative office in
Ukraine. This would guarantee additional
options for the protection of the rights
of subjects of information legal relations, in
particular, through judicial procedures. At
the same time, legislative initiatives on taxation
of multinational media companies in Ukraine
are supported, that is now a global trend.

It has been established that strict state
control over the information space is widely
implemented in totalitarian (authoritarian)
regimes but is not tolerated by democratic
societies. Self-protection means are being
strengthened within information systems,
including at the corporate level. If one uses
financial levers, then financial liability measures
are the most acceptable.
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3AXUCT IIPAB CYB’€KTIB IHOOPMAIIMHUX IIPABOBIJITHOCHUH
BI ITIOPYUIEHD Y MEPEKI IHTEPHET

Awuorauis. Memoro ctatti € TEOPETUKO-TIPUKIAAHIIN aHATi3 TPOOIEMATHKHI 3aXUCTY MPaB Cy0'€KTiB
inopmMaliitnux MpaBoBiIHOCUH Bijl OpyIleHb y Mepexi [HTepHeT, a TAKOK BHECEHHST TIPOIO3UILiil 1010
yCyHeHHsT okpeMux mpobieM. Memoou docaidvcenns. Metopomoriss poboTH SBISE COO0I0 KOMILIEKC
3arajJlbHOHAYKOBKX | CIEiaJbHUX CHOCOOIB OTPUMAHHS JAHUX, 30KPeMa CUCTEMHOTO, KiGepHETHIHOrO
Ta CHHEPreTUYHOTO METO[iB, (hOPMaIbHO-IOPUIMYHOTO METO/Y, METOLY IPAaBOBOi KOMIIApaTHUBiCTUKH,
A TaKOXK METOJly CHOCTEPEKEHHs SK eJeMEeHTapHOro coliojoriynoro merony. Pesyavsmamu. Haroso-
IIYEThCST HA TOMY, 110 OCOOIMBOCTI iHTEPHET-CEPEIOBHINA CTBOPIOIOTh 3HAUHI PUSUKHU MOPYLIEHHS TIPaB
JIOJIUHU, TOMY [OBHHHI iepebyBartu y dhokyci nepasu. e nae migcraBu Ayist OHOZHAYHOL M ATPUMKH
no3uii o0 HeoOXiAHOCTI perysiii iHTepHeT-IPaBOBIAHOCKH, a TAKOXK Ui aKLEHTY Ha rapaHToBa-
HOCTI 1 3aXUIIEHOCTI TIpaB YYaCHUKIB, poTe Ge3 3BePHEHHSI 10 iHTEePHET-TIIATepHAIIZMY, IKII CTBOPIOE
HEPEINIKO/IU JIJIsI TEXHOJIOITYHOTO PO3BUTKY JiepiKaBu abo MePeBOAUTh 3HAYHI CETMEHTHU Bi[HOCHH Y TiHb.
Bucnosxu. I1porionyerbes 3MiHUTH TepMiHOJIOTIUHI THAX0AM B AOCi/KyBaHill cepi Ta 3acTocoByBaTH
CJIOBOCIIOJIYUEHHSI «3aXHCT TIPaB Bijl iHTEPHET-MOPYLIeHb> a00 «3aXUCT IPaB Bijl MOPYIIEHb Y MEPeskKi
IHTEpHET» 3aMiCTh «3aXKMCT NPaB y Mepexi [HTepHeT», 10 OMOoCepeKOBYE He JIHiIe HayKOBUii GiK mpo-
Giemu, a i cyTO IPAKTUYHY CTOPOHY TAKUX OXOPOHHUX MPABOBiAHOCUHH. OOIPYHTOBYETHCSI TTO3HILisT TIO0
HEOOXIIHOCTI 3aKOHOAABUOTO 3aKPilJIeHHS 000B’SI3KY /ISl TPAHCHAIIOHAIBHUX iH(pOPMAIITHIX KOMITa-
Hiil MaTy odiliiiHe npegcTaBHUITBO B YKpaini. Lle 3abe3neunsio 6u 104aTKOBI MOKJIUBOCTI IS 3aXUCTY
cyGekramu iHOpMAIITHIX PABOBIIHOCHH CBOIX MPaB, 30KPeMa, Yy CyI0BOMY TOPsIIKY. BoaHouac mij-
TPUMYIOTBCS 3aKOHO/IABYi iHINIaTWBN MO0 TMTAHHS ONOAATKYBAaHHS iH(OPMAIITHNIX TPaHCHAIIOHAb-
HUX KOMIIaHiit B YkpaiHi, 1o Hapasi € 3arajbHOCBITOBUM TpeH/0M. BusABIIeHO, 110 JKOPCTKe /lepskaBHe
yTIpaB/iHHS iHGOPMAIiTHIM IPOCTOPOM € MOKIMBUM i IMUPOKO Peasi3yeThCs B TOTAMITAPHUX (aBTOPH-
TapHUX) PeKUMax, TP IIbOMY JIJISI CYCTITBCTB IEMOKPATHYHIX BOHO € HenpuiHATHUM. B indopmartiiianx
cucTeMax I1i/ICUITIOI0ThCS 3aX0/I CaMO3aXUCTY IIPaB, 30KpeMa il Ha KopropaTuBHOMY piBHi. SIKIIO k BUKO-
PUCTOBYBATH (hiHAHCOBI BasKeJTi, TO HAMOIIBIT TPUITHATHIME € 3aX0M MaTePiaIbHOI BiATOBIIATIBHOCTI.

Kimouosi ciioBa: saxuct npas Jioauty, indopMailiiiti npasBosigHocunu, cy6’ektu indopMaiiiinux
BiJIHOCHH, IIPABOIIOPYIIEHHS], OPHIANYHA Bi/IMOBIAIbHICTD, IPaBoBe perysoBatts, digital-cycrmiaberso.
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THE GENESIS OF CORPORATE RELATIONS
IN ANCIENT ROME AND THEIR IMPACT
ON UKRAINIAN LEGISLATION

Abstract. Based on the analysis of the available information on the legal relations between various
legal subjects of Ancient Rome, the purpose of the research is to prove the absence or presence of corporate
relations and determine the degree of influence of these relations in Ancient Rome on contemporary Ukrainian
legislation. Research methods. The paper is developed through applying general research and special
methods of scientific cognition. Results. Economic activity is carried out by economic entities and their
associations. Economic relations arise as a result of entering into legal relations with other economic entities.
They are realized by concluding, changing, and terminating contracts. Corporate relations are components
of economic relations since they are associated with the implementation of economic activities by special
economic entities. Corporate relations in the world appeared in ancient states and were primarily formed in
Ancient Rome. Roman law was the first in the official history of humankind to distinguish between private
and public law. Corporate relations, as well as economic relations in general, combine private and public
interests. Therefore, in some legal circles, there is an opinion about the absence, even as a complex area,
of corporate law and the absence of such legal subjects both in ancient Rome and today. The paper shows that
such opinions are inaccurate since the association of entrepreneurs based on geographic, professional, target,
and other characteristics (guilds, municipalities, workshops, unions, companies, societies, associations, etc.)
appeared, spread, and received recognition by the state. Conclusions. The principles of their activities, which
are still applied today in corporate law of Ukraine and many countries worldwide, were formed in Ancient
Rome. This indicates a significant influence of the corporate relations of Ancient Rome on contemporary
Ukrainian law and legislation. The societas publicanorum, recognized as the prototype of modern joint-
stock companies, was formed based on the general authorization principle during the Republic and based on
a special authorization principle during the Empire era. In the latter case, the Senate granted the permission,
which, in modern terms, performed the functions of registration, licensing, control and supervision. The
positive aspect of Ancient Roman law and legislation is a wide choice of organizational and legal forms for
potential participants of corporate structures.

Key words: corporate relations, Roman law, Ancient Rome, corporate law, economic entities,
economic activities, joint-stock companies.

1. Introduction
The law of Ancient Rome laid
the foundations for the contemporary law

and peoples, and states and peoples who lived
simultaneously with the Romans — Etruscans,
Babylonians, Egyptians, Persians, Greeks,

of many states in the world. The system
of Roman law is considered one of the oldest
and definitely the most developed one. This
system has incorporated the best achievements
of previous legal systems of various states

© B. Derevyanko, O. Turkot, 2021

Jews, Carthaginians, Gauls, Celts, Scythians,
Sarmatians, etc. This was achieved due to
the high level of development of culture
and science and, consequently, intellectual
legal scholars who could qualitatively analyze
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other legal systems and implement their best
achievements into the system of their own law.

The achievements of Roman law include
the division of law into “private” and “public”.
Law branches and individual relations and legal
institutions designed to protect the rights
and interests of the state were classified as
“public law”; and industries, relations, and legal
institutions, the main task of which was to
ensure the implementation and protection
of the interests of an individual — a citizen,
a subject, a foreigner or even a slave (to a lesser
extent than others) — were classified as “private
law”. The Roman jurist Ulpian consolidated this
division with the wording “Public law is that
which refers to the provisions of the Roman state;
private law benefits individuals” (Derevianko,
2020, p. 246). Among the Ukrainian areas
of contemporary law, civil law borrowed most
from the law of Ancient Rome. Thus, Roman
private law is often equated exclusively with
civil law. It is a trend among contemporary
lawyers to apply many legal norms formulated
by the lawyers of Ancient Rome. In response
to this, academician V. Mamutov repeatedly
emphasized that after the progressive division
of law into “private” and “public” two thousand
years ago, the law has changed significantly.
This means that the stereotypes of two thousand
years ago cannot be effective today. Inter alia,
the academician noted that it became clear to
many lawyers that attempts to solve economic
problems from the standpoint of a private law
concept were unsuccessful since this concept is
inadequate to modern economics (Mamutov,
2009, p. 93; Derevianko, 2013, p. 78).

The rigid division of law branches in
ancient Rome into private and public law has
formed and consolidated the idea that there
cannot be branches of law in which private
and public interests are of approximately
the same importance. Today, some lawyers
consider the areas of economic, environmental,
entrepreneurial, —agrarian, corporate law
and many others to be such “complex” or
“hybrid”areas. Many lawyersignore the presence
of corporate relations and, accordingly,
the presence of corporate subjects among
the legal subjects of Ancient Rome — prototypes
of modern economic societies and associations
of enterprises. Therefore, it is urgent to conduct
research to confirm or refute this statement,
and in case of refutation — to determine
the degree of influence of corporate relations
in Ancient Rome on contemporary Ukrainian
legislation.

Literature  review. The formation
and development of legal relations between
various subjects of private and public law in
Ancient Rome was the subject of research

70

of many Ukrainian scientists, as follows:
I. Babych (Babych, 2007, pp. 164-169),
1. Babchenko (Babchenko, 2020, pp. 131-134),
V. Bek (Bek, 1950), N. Bondar (Bondar, 2014,
pp. 4-13), S. Hrynko (Hrynko, 2007, pp.
90-96; Hrynko, 2009, pp. 169—172; Hrynko,
2012), A. Huzhva (Huzhva, 2011), V. Hutieva
(Hutieva, 2003), O. Kutateladze (Kutateladze,
2006), Ya. Marushchak (Marushchak, 2016,
pp. 29-31), S. Pietkov (Pietkov, 2011, pp.
756-770), O. Pidopryhora (Pidopryhora,
1997; Pidopryhora, Kharytonov, 2003),
R. Stefanchuk (Stefanchuk, 2004, pp. 113—118),
H. Trofanchuk (Trofanchuk, 2006), Ye.
Kharytonov (Pidopryhora, Kharytonov, 2003)
and others. Many Ukrainian researchers studied
the genesis of corporate relations and corporate
governance, as follows: O. Belianevych
(Belianevych, 2017), N. Butryn-Boka (Butryn-
Boka, 2015, pp. 84-88), O. Vinnyk (Vinnyk,
2008, pp. 118-125; Vinnyk, 2010; Vinnyk,
2012), O. Harahonych (Harahonych, 2013,
pp. 24-28; Harahonych, 2014, pp. 104-105;
Harahonych, 2015, pp. 53-62; Harahonych,
2019; Harahonych, 2014, 344 p.), S. Hrudnytska
(Mamutov, 1994, pp. 46—50; Hrudnytska, 1998,
pp. 115-118; Hrudnytska, 1998, pp. 40-42;
Hrudnytska, 2004, pp. 3—7; Derevianko, 2005;
Harahonych, 2014, 344 p.), Yu. Zhornokui
(Zhornokui, 2012, pp. 70-75; Zhornokui,
2015, pp. 31-36), O. Kibenko (Kibenko, 2001;
Kibenko, 2006), I. Kravets (Kravets, 2011,
pp. 41-44), V. Kravchuk (Kravchuk, 2005;
Kravchuk, 2009), O. Krupchan (Krupchan,
2004, pp. 71-79), 1. Lukach (Lukach, 2008;
Lukach, 2010, pp. 46-51; Lukach, 2016),
O. Pereverziev (Pereverziev, 2004), A. Smitiukh
(Smitiukh, 2015, pp. 81-86; Smitiukh, 2017;
Smitiukh, 2018), A. Sorochenko (Sorochenko,
2015), V. Shcherbyna (Shcherbyna V., 2008,
264 p.; Shcherbyna V., 2008, pp. 222-235),
O. Shcherbyna (Shcherbyna O. 2001)
and others. However, even though a great
deal of Ukrainian lawyers studied the aspects
of the formation of legal relations in Ancient
Rome, as well as the peculiarities and patterns
of the formation of corporate relations in modern
Ukraine, the issues of the formation of corporate
relations in Ancient Rome and their influence
on contemporary Ukrainian legislation remain
poorly studied.

Research methods. The paper is developed
by applying general research and special
methods of scientific cognition.

Purpose. Based on the analysis
of the available information on the legal relations
between various legal subjects of Ancient
Rome, the purpose of the article is to prove
the absence or presence of corporate relations
and, in the second case, determine the degree
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of influence of these relations in Ancient Rome
on contemporary Ukrainian legislation.

2. Process of formation of corporate
relations in Ancient Rome

Associations,  which ~ were organized
and existed solely by the will of the persons
who were part of them, arose in the middle
of the second millennium BC in the ancient
states of Mesopotamia in the field of maritime
trade. Agricultural and industrial associations,
distinguished by the opportunity to participate
freely, were known to Ancient China,
the Assyrian and Phoenician states, and Ancient
Greece (Pohribnyi, 2008, p. 16). There were no
modern means of communication and means
of air and other high-speed transport between
states in those days. However, international
contacts were concluded on a daily basis. The
ancient Roman merchants paved the Great
Silk Road and established contacts between
Ancient Rome and China. Scientists note that
such associations were the first manifestations
of corporate governance, which will receive
state recognition over time and be significantly
specified to distinguish between corporations
and other types of economic activity (Batryn,
Semchyk, 2010, p. 311). The states that existed
on the territory of Ancient Rome (Monarchy,
Republic, and Empire) actively borrowed,
as already mentioned, all the advantages
known to them in production, its organization
and regulation, and management.

Nebava notes that the process of forma-
tion of corporate relations began in the states
of Ancient Greece. There was a sufficiently
developed maritime communication, which
required the investment of significant finan-
cial and human resources. This, in turn, became
possible due to the application of the collec-
tive cooperation. Corporate forms of economic
activity, known to entrepreneurs in Ancient
Greece, did not go unnoticed and were in
demand in Ancient Rome. Studies show that
at first these were unions for religious purposes
(sodalitates, colleg appariorum), which, pur-
suant to the laws of the XII tables, were given
the right to create statutes for themselves,
provided that they did not contradict the law,
and trade unions of artisans (fabrorum, pisto-
rum). During the Republic, they were joined
by corporations of ministers under magistrates
(colleg appariorum), an association of mutual
aid (Nebava, 2004, p. 31). It should be empha-
sized that the formation (one might say, res-
toration) of entrepreneurial associations on
a professional basis in medieval Europe, par-
ticularly in Kievan Rus, and later in the Grand
Duchy of Lithuania Commonwealth, occurred
similarly. The Ancient Roman associations
of mutual assistance served as an example for

the formation of forerunners of insurance com-
panies by the Chumaks (professional traders in
salt, fish, grain, and other goods in the Ukrain-
ian lands) from the beginning of the 15th to
the end of the 19th century, and from the begin-
ning of the 19th — the prototype of mutual aid
funds, formed in the big cities of the Ukrainian
lands, which were part of the Russian and Aus-
tro-Hungarian empires.

The beginnings of the first corporate
organizations (strustur) that were formed in
Ancient Rome lost their significance during
the fall of the Roman state. Still, the experience
and business traditions accumulated by that
time were preserved and adopted by the peoples
that appeared after the collapse of the great
empire (Nebava, 2004, p. 31). As shown above,
Ukraine also did not stand aside. First in Kievan
Rus, and later within other states, various
associations of enterprises were actively formed
and continue to develop and improve in terms
of sectoral, territorial, and other characteristics.

Kudria confirms that the first mentions
of unions and associations are found already
in the annals of the ancient Greeks, Assyrians,
and Phoenicians. They were a kind of society
with the participation of merchants and their
borrowers, created for maritime trade. Roman
law mentions the contractual partnership called
societies, the corporate-type organization
universitas  corpus, and the societas
publicanorum (vecigalium) as a mixed form
of societas and universitas. In the ancient
world, and especially in the Roman Empire,
the foundations of the process of corporatization
in the modern sense were laid (Kudria,
2015, p. 18). In other words, ancient Roman law
distinguished at least three types of associations:
1) formed based on an agreement between
its participants without full registration as
a subject (i. e, as a prototype of a modern
contractual association without the status
of a legal entity, for example, based on a simple
partnership agreement); 2) based on rules
or law with registration (i. e., as a prototype
of a modern association with the status
of a legal entity); 3) mixed, which provided for
partial registration, and partially acted based
on an agreement between the participants.
A symbiosis like a contemporary limited society
with its full participants and contributors could
be formed. In this case, the association could
be formed and fully registered, and later based
on an agreement “semi-officially” include other
participants in its composition.

3. Prototype of corporate law
and corporate structures in Ancient Rome

A fairly significant positive influence on
the development of corporate relations in
Ancient Rome was provided by contract law,

1
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which consolidated new relations arising in
economic life. The developed treaty system
met the interests of Roman merchants in both
domestic and foreign trade. In contract law,
more than in any area of private law, the ability
of Roman lawyers was reflected, without
formally departing from the conservatism
that characterized Roman national law, to
define new interests and, thus, not only not to
hinder the development of the economy, but
also to stimulate it and promote it (Babych,
2007, p. 164).

Babchenko points out that it was in Roman
private law that an important step was taken
towards creating and further developing
the first terminological designations for
corporate structures, and therefore corporate
law  (Babchenko, 2020, p. 132). Thus,
the prototype of contemporary corporate law
appeared precisely in Ancient Rome, while
earlier states had only some of its fragments.
Although the researcher does not dispute
the role of Ancient Greece, from which,
due to continuity, corporate forms of doing
business passed to Ancient Rome, and already
there, within the limits of private law, they
were expanded, deepened, and legitimized
within the prototype of modern corporate law
(Babchenko, 2020, p. 133—134).

Marushchak notes that in Rome there
were private associations called universitas.
These included unions or corporations
that united persons of the same profession:
bakers (collegia pistorum), artisans (collegia
fabrorum), seafarers (collegia naviculariorum),
etc. Further, the number of such associations
grew. Burial societies (collegia funeraticia)
arose to provide funds for the burial of their
members. Since the classical period of Roman
law, the common property of the universitas
belonged to the corporation and not to its
members. Then, the independence of appearing
in court was, by analogy with municipalities,
extended to private corporations (Marushchak,
2016, p. 29). The formation of such associations,
the expansion of their form and types were
directly dependent on the growth of the welfare
of society and the state. With the emergence
of a surplus product, historical development
reached a  qualitatively new  level,
and the possibility of achieving a significant
economic effect began to appear only as
a result of the development of intensive
integration processes. Due to such integration
in the economic sphere, there emerged various
municipalities, workshops, unions, companies,
cooperatives, societies, unions, corporations,
and other associations (groups, concerns,
holdings, etc.), which had different legal

statuses, different organizational structures,

12

differed in spheres, goals, scope of activity, etc.,
but at the same time had the main common
feature — the unification of various business
entities and/or participants in economic
relations to achieve the main goal of the activity
(Hrudnytska, 2004, p. 3). Already in Ancient
Rome, it became obvious to manufacturers that
high results can be achieved in cooperation. The
unification of the first individual entrepreneurs,
and then of enterprises on a professional basis,
determined the direction of development
of the world economy, social and political life
since many of these associations over time
were transformed into political parties, official
or secret public organizations with goals
that went beyond expanding the production
of this product and ensuring its quality. For
example, we can recall at least the professional
associations of builders, which after the Middle
Ages were called “freemasons” and subsequently
went into the “shadow”, making even the facts
of their existence secret. A significant number
of such official or secret organizations are also
widespread in Ukraine.

4. Prototype of modern joint-stock
companies in Ancient Rome

In  addition to  the  prototype
of modern associations of enterprises and public
organizations, Roman lawinitiated theinvention
and legitimation of prototypes of economic
societies, including joint-stock companies.
The development of the economy and social
relations in Ancient Rome led to gradual
changes in the requirements for the prototypes
of the joint-stock company and other economic
societies. At the time of Republican Rome,
when these formations were beginning to
appear, and the state professed a partially
democratic or liberal style of leadership, for
the formation of such entities, the organization
of their management, the entry and exit
of participants, the main thing was their desire.
The activities of such corporate entities had to
be within the existing norms in the legislation
and comply with the principle “everything
that is not prohibited by law is allowed”. Thus,
the general permissive principle influenced
the processes of formation and activity. Later,
during Imperial Rome, the state became more
developed, and the emperors demanded more
and more income. At that time, the formation
of the prototype of a joint-stock company
or other economic society was carried out
only with the direct permission of the Senate,
and officials controlled the activities. It is
possible to paraphrase the well-known special
authorization principle “only that which is
directly permitted by law is permitted” due
to the replacement of the word “law” with
the word “Senate”. There is nothing strange
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or unusual about this. Any state (including
contemporary Ukraine), simultaneously with
development, tries to control the income
of citizens (subjects) maximally and business
entities and their associations, tries to maximize
the efficiency of tax collection, and, if possible,
introduce new types of taxes. It is impossible
to give an unambiguously positive or negative
assessment of these phenomena since they
are objective. The diversity in the choice
of the forms of subjects and their associations
should be positively assessed. The Senate,
subject to the availability of prospects for itself
or the state, could allow the formation of any
entity or their association of a new type.

The prototype of the joint-stock company,
mentioned in the previous paragraph, appeared
at the end of the era of Republican Rome based
on the societas publicanorium. The organiza-
tional structure of societas publicanorium cor-
responded to modern forms of JSC management.
The unions created at that time were the proto-
type of modern legal subjects, which members
at the legislative level were endowed with some
rights, including the right to approve their own
charters, which, in fact, meant the ability to inde-
pendently regulate internal relations at the local
level while simultaneously observing the require-
ments of the law (Povazhnyj, 2001, p. 29). Today,
the principles of building the activities of cor-
porate entities, laid down at the turn of the old
and new era (in particular, in terms of the con-
tent of their statutory documents, organization
of management, entry, and exit of participants,
organization of protection of property interests,
etc.) are found in the law and legislation of many
countries of the world, including Ukraine. These
principles have undergone a certain transforma-
tion, having been filtered through time and space.
After the fall of Ancient Rome and the decline
of cultureand science, the achievements of Roman
lawyers were largely forgotten or abandoned, or
prohibited. However, production and trade did
not disappear, and merchants resumed inte-
gration processes. Ukrainian researchers give
an example of combining wealthy Novgorod
merchants from the time of Kievan Rus into soci-
eties that at that time were called “sotni” (“hun-
dreds”). To obtain the status of a member of this
society, it was necessary to make an entrance fee,
which was up to fifty hryvnias in silver and a cer-
tain amount of canvas (Zadyhajlo, Kibenko, Naz-
arova, 2003, p. 34). In the following centuries,
the organization of joint work of the Chumak
associations, as mentioned above, was relatively
simple but convenient and perfect. This can be
partly explained by the presence of contacts
between them and not only representatives
of the Turkic tribes and peoples, who advanced in
the context of organizing and carrying out indus-

trial and commercial activities, but also by repre-
sentatives of European states and peoples, who
at that time actively adopted the Roman rights.
In the European states of that time, associations
of manufacturers and trade guilds were actively
formed due to the vigorous activity of which,
among other things, customary law received
the form of codified acts for internal application,
and later, full-fledged normative legal acts.

5. Conclusions

Based on the analysis of the available
information on legal relations between
various subjects of law of various ancient
states and Ancient Rome, it can be concluded
that corporate relations arose and occurred
long before the appearance of Ancient Rome
(in Babylon, Assyria, Phenicia, the states
of Mesopotamia, Greece, etc.). However, it
was in the states of Ancient Rome that they
took shape, received recognition by the state,
and found consolidation in legal customs
and regulatory legal acts. The first associations
of entrepreneurs — corporations in ancient
Rome were created based on private property;
the constituent document of such associations
was the charter. There were provisions on
a corporate type organization, a contractual
partnership, and societas publicanorium
(a prototype of a modern joint-stock company),
known as separate organizational and legal
forms of economic entities in Roman law. The
formation of such companies during the Roman
Republic was carried out based on the general
permissive principle. During the Roman Empire,
it was necessary to obtain special permission
from the Senate. In Roman law, the still well-
known and operating principles of corporate
structures  were formulated concerning
the procedure for the formation, management,
property support of activities, the definition
ofthelegal regime of property of businessentities,
representation of the company’s interests in
court, entry and exit from the membership,
etc. Therefore, the degree of influence of these
relations in Ancient Rome on contemporary
Ukrainian legislation is quite high. Significant
positive  aspects in  the  organization
of corporate relations in Ancient Rome were
the ability to choose the organizational
andlegalformofassociationwithintheframework
of the general authorization principle in
the time of the Republic, subject to compliance
with existing norms and rules and within
the framework of the special authorization
principle in the time of the Empire, when
the Senate in most cases granted permission;
as well as recognition as the main source
of law, in particular the prototype of modern
corporate law, a normative legal act. It is clear
that the conducted research is quite general
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and superficial. Modern legal science requires  well-known ancient Roman legal relations
more in-depth research that would allow either ~ and institutions to meet the requirements
to find previously unknown legal institutions  of modernity, which should be aimed at future
in the law of Ancient Rome or to modernize  scientific research.
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TEHE3NC TA BILTAB HA YKPATHCBKE 3AKOHO/IABCTBO
KOPIIOPATBHUX BITHOCUH Y CTAPOJJABHbOMY PHMI

Anotaniga. Mema cmammi — Ha OCHOBi aHaJTi3y HasABHOI iH(OpPMaIii PO MPaBOBIAHOCHHN MiX Pi3-
Humu cyb'ekramu 1pasa CrapogaBHboro PuMy J0BeCTH HAasSBHICTb KOPIIOPATUBHUX Bi[HOCHH, & TAKOXK
BU3HAYUTH CTYIiHb BIUIMBY IMX Bignocun y CrapospaBubomy Pumi Ha cydacHe ykpaiHCbKe 3aKOHO-
naBctBo. Memoodu docnidncenns. CTarTio TATOTOBJIEHO HAa OCHOBI 3aCTOCYBAHHSI 3aralbHOHAYKOBUX
1 crHelfiaJIbHUX METOJIB HAayKOBOTO HisHaHHS. Pe3yavmamu. locriofapcbky AisIbHICTD 37AiHCHIOOTD
cy6’eKTH rocroiapioBat st Ta iX 06’ AHAHHSA. Y HACIOK BCTYITY Y IPABOBIAHOCUHY 3 iHIIUMU cy6’eKTamMu
TOCHO/IAPIOBAHHST BWHUKAIOTH TOCIIOAAPCHKi BiTHOCHHM, IO 3MiHCHIOETHCS 4Yepe3 YKIAJaHHS, 3MiHY
Ta NPUIMHEHHS I0T0BOPiB. KopropaTuBHi BiiHOCUHU € CKIAJIHUKAMU TOCIIOAPCHKUX BiTHOCUH, OCKiJ/Ib-
KU [OB's13aHi 31 3/(iCHEHHSAM TOCTIONAPCHKOT sl IbHOCTI 0cobmBUME cy6'ekTaMu rocriofiapioatus. Kop-
MOPATUBHI Bi[HOCUHNU Y CBiTi 3'IBUJIKCS 11l B TIPAJIABHIX JiepskaBax Ta mepBuHHO copmysanucs y Cra-
pomasHboMy Pumi. ¥ npasi Crapogasuboro Pumy, srigno 3 gannmu odiniitnoi icropii /ozctsa, ynepuie
BiOyBCst OALI IpaBa Ha npuBaTHe Ta my6aiune. Kopriopartushi BiAHOCHHY, SIK i FOCIOAAPCHK BiIHOCHHK
3arajioM, 00’€iHyI0Th y co0i puBaTHi it my6uiuni inTepecu. Uepes 1e B OKPeMUX OPUANYHIX KOJIAX TaHy€e
JlyMKa IIPO Bi/ICYTHICTb KOPIIOPATUBHOI'O 1IPAaBa HABITh SIK KOMILJIEKCHOI Tajly3i, a TAKOK PO BiZICYTHICTD
cy6’exriB Takoro npasa gk y CrapogaBaboMy PuMi, Tak i chorogmi. ¥ craTTi nmokasato, 1o Taki morasiu
€ HETOUHMMH, OCKIJIbKK 00’€/IHAHHS MiANPUEMILB 3a reorpadiunor, npodeciiiHow, miIboBoW0 i iHIM-
MU o3HaKamu (Tiibail, MyHinumii, exu, yHii, Kommanii, TOBApUCTBA, CIIiJIKM, acoliallii ToIo) 3’ IBUIucs,
HONTMPUJINCS Ta OTPUMAJIN BUSHAHHS B Jlepkasi. Bucnoskxu. Y yacu Ctapogasuboro Pumy cchopmysaiu-
CsI IIPUHIUIN JisIBHOCT] 00’ €IHAHb I PUEMIIIB, 110 3aCTOCOBYIOThCS I HUHI B KOPIOPATUBHOMY IIPaBi
Ykpainu ta GaraTboX Jep:kaB cBiTy. Ile CBim4UTh PO HAABHICTH 3HAYHOIO BILIMBY KOPIIOPATUBHUX Bij-
Hocur CraposiaBaboro Pumy Ha cydacHe yKpaiHChKe [PaBo Ta 3akoHoAaBcTBO. O0’enHaH s mMyOIiKaHTiB,
110 BU3HAIOTHCS IIPOTOTUIIOM CYYaCHMX aKL[iOHEPHUX TOBAPUCTB, YTBOPIOBAJIUCS HA OCHOBI 3arajbHO-
JIO3BIJIGHOTO NPMHIIUITY B Yyack PUMCBKOI peciiyGUIiki Ta Ha OCHOBI CIIEIiabHO-A03BiIbHOTO TIPUHIAITY
B yacu Pumcbkoi imnepii. ¥ apyromy Bumajky n103Bia HazaBas CeHar, SK1if, FTOBOPSYHN Cy4aCHOIO MOBOIO,
BUKOHYBaB (DYHKIIT 3 peecTpaltii, JlilleH3yBaHHS, KOHTPOJIIO Ta Harusity. [[o3UTHBOM JIaBHBOPUMCHKOTO
paBa if 3aKOHO[ABCTBA BUSHAHO HASIBHICTH HIMPOKOTO BUOOPY MOTEHIIHUMU YYACHUKAMU KOPIIOPATUB-
HUX CTPYKTYP OpraHisaiiiino-1paBoBux GopM TaKUX CTPYKTYP.

KumouoBi cioBa: KopriopaTuHi BiziHocuHM, puMcbKe 1paBo, Ctapogashiii Pum, kopriopatusze npaso,
cy6’eKTH TOCTIOIAPIOBAHHS, TOCIIOAAPCHKA [MisIbHICTD, aKI[IOHEPHI TOBAPUCTBA.
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CONCEPTUAL PRINCIPLES OF GENERAL
SOCIAL PREVENTION OF CRIMINAL OFFENSES
IN CLOSED PENAL INSTITUTIONS IN UKRAINE

Abstract. The purpose of the article is to outline the range of issues relevant to Ukraine concerning
the implementation of general social measures by state authorities and local self-government bodies,
public organizations, etc. for preventing criminal offenses and express an original opinion on certain ways
of their solution. Results. The article reveals the challenging issues of studying general social prevention
of criminal offenses in closed penal institutions in Ukraine. It analyses domestic scientific perspectives on
general social prevention of criminal offenses in closed penal institutions of the State Penitentiary Service
of Ukraine. The author identifies the subjects of general social prevention of criminal offenses in closed penal
institutions in Ukraine, as follows: the Verkhovna Rada of Ukraine, the President of Ukraine, the Cabinet
of Ministers of Ukraine and other public authorities, local self-government bodies, other subjects preventing
criminal offenses (the Prosecutor’s office, court, the police, the Security Service of Ukraine). Conclusions.
The author put forward a set of actions to improve the system of general social prevention of criminal
offenses in closed penal institutions: 1) it involves overall, not partial, financing of the penitentiary system
of Ukraine from the State Budget of Ukraine, especially in the part of creation of European conditions
of execution and service of punishment in the form of deprivation of liberty provided for by the relevant Law
of Ukraine; 2) overhaul of the CPI with replacement, maintenance of engineering and technical and other
means of security, supervision, in particular, using the latest technologies; 3) the construction of new
and reconstruction of existing pre-trial detention centers and penal institutions according to international
standards (individual chamber or no more than two defendants, full video surveillance of these persons
at all objects of living, strict criminal and legal measures for attempts of delivery (transfer, transportation,
sending, etc.) of prohibited items to places of imprisonment); 4) the creation of appropriate conditions for
ensuring effective social protection of personnel of the State Penitentiary Service of Ukraine, including
through providing fair salaries sufficient to attract and maintain penal bodies and institutions; 5) adoption
by the Verkhovna Rada of Ukraine of the Law of Ukraine “On the Penitentiary System of Ukraine”
which shall provide for the creation of appropriate legal, organizational and other conditions for effective
public control over criminal executive activities in Ukraine, improving the effectiveness of control over
the execution of sentences by the Verkhovna Rada of Ukraine, the President of Ukraine, the Cabinet
of Ministers of Ukraine, other state executive authorities, the results of which should be brought to
the public in the prescribed manner.

Key words: general social, prevention, criminal offense, closed penal institution, subjects.

1. Introduction

Problem statement. The application
of measures of general social prevention
of criminal offenses in closed penal institutions
(hereinafter — the CPI). is an important issue
regarding the implementation of the Strategy
for reforming judicial system and proceedings
and related legal institutions for 2015-2020
(approved by the Decree of the President
of Ukraine Ne 276,/2015 as of May 20, 2015)
(On the Strategy for reforming judicial system

8

and proceedings and related legal institutions)
and the Concept of reforming (development)
of the penitentiary system of Ukraine
(approved by the Order 654-r of the Cabinet
of Ministers of Ukraine as of September 13,
2017) (On approval of the Concept of reforming
(development) of the penitentiary system
of Ukraine, 2017).

Analysis of recent research
and publications. Problems of general
social prevention of criminal offenses in

© Yan Streliuk, 2021
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the CPI in Ukraine have been studied by
thefollowingscientists: L.V.Bahrii-Shakhmatov,
O.M. Bandurka, V.S. Batyrhareieva,
1.H. Bohatyrov, Al Bohatyrov,
V.V. Vasylevych, V.O. Hlushkov, V.V. Holina,
B.M. Holovkin, V.K. Hryshchuk, O.M. Humin,
.M. Danshyn, T.A. Denysova, O.M. Dzhuzha,
V.M. Dromin, A.P. Zakaliuk, V.V. Kovalenko,

O.H. Kolb, I10O. Kolb, ILM. Kopotun,
0O.M.Kostenko,Ya.Yu.Likhovytskyi,O.M.Lytvak,
O.M. Lytvynov, S.S. Miroshnychenko,

Yu.V. Orlov, M.S. Puzyrov, A.Kh. Stepaniuk,
B.M. Trubnykov, V.O. Tuliakov, LS. Yakovets,
V.I. Shakun, O.O. Shkuta et al.

It should be noted that such measures are
aimed at the comprehensive solution of the issues
of functioning of the penitentiary system
of Ukraine and search for adequate responses
to criminal offenses in the CPI. Because of this,
the author advocates the opinion of the Italian
criminologist Cesare Bekkaria: “It is better to
prevent crimes than to punish them” (Bekkaria,
2014, p. 222).

Scientific  perspectives, ideas, opinions
and provisions published and realized by domes-
tic scientists in monographs, textbooks, edu-
cational manuals in the relevant field are a sig-
nificant basis for the study of the general social
prevention of criminal law in the CPI of Ukraine.

However, despite the considerable number
of works devoted to the prevention of criminal
offenses in penal institutions, there are problems
and difficulties in their practical realization that,
in the author’s opinion, deepens the discussion
of this issue.

The purpose of the article is to outline
the range of issues relevant to Ukraine concerning
the implementation of the general social measures
by the state authorities and local self-government
bodies, public organizations, etc. for preventing
criminal offenses and express an original opinion
on certain ways of their solution.

2. Prevention of crime as a kind of social
activities

Given that penitentiary crime is a variety
of common crime, its prevention in the CPI
refers to general social, special criminological
and individual measures of prevention.

For instance, this was the focus of works by
domestic scientists O.H. Kolb, A.V. Kyryliuk,
M.S. Puzyrov, who studied the prevention
of crimes among the defendants in the penal
institutions and argued that a comprehensive
approach to the prevention of criminal offenses
among the defendants should be developed in all
the chains of the penitentiary system (Dzhuzha,
Vasylevych, Cherniei, Cherniavskyi, 2020, p. 563).

At the same time, according to academician
A.P. Zakaliuk, prevention of crime as a kind
of social activity belongs to such important

areas of the latter as social control and social
prevention. Therefore, the scientist argues
that this variety has its own specific subject
and its particular purpose, namely: the subject
is activities concerning deterrent of the action
of the crime determinants, first of all, its causes
and favourable conditions, to limit, neutralize
and, if possible, eliminate their actions. He
believes that this determines functional
community and  meaningful  connection
of all elements of prevention activities: its
scope, nature, goals, subjects, objects, etc.,
one of which is the general social prevention
of crime (Zakaliuk, 2007, p. 323).

Therefore, taking into
account the ideas of A.P. Zakaliuk
and other domestic scientists-criminologists,
in particular: V.V. Holina, B.M. Golovkin,
M.Y. Valuiska (Holina, Holovkin, Valuiska,
2014, p. 143); O.D. Kolb, AV. Kyryliuk,
M.S. Puzyrov (Dzhuzha, Vasylevych, Cherniei,
Cherniavskyi, 2020, p. 563), A.I. Bohatyrov
(Bohatyrov, 2019, p. 321), the general social
prevention of criminal offenses in closed penal
institutions should be interpreted as a set of state
and non-state measures of legal, organizational,
technical, financial and other nature, which are
realized by the relevant subjects of preventive
activities and aimed at deterring criminal
offenses in closed penal institutions.

Moreover, the identification of the reasons
and conditions for criminal offenses in the CPI
and the necessity to activate scientific research
on this issue are evidenced by the empirical
materials collected in the course of this study.
For instance, the response to the question
whether criminal offenses in CPI can be
prevented at the general social level (of state,
society, its groups, etc.) was positive by 28%
of the total number of interviewed convicted
persons in these institutions, was disagreement
by 43%, and the rest expressed the frequency
of such prevention. For its part, 45% of the staff
of the CPI answered this question positively,
5% did not agree only, and every second
interviewee said about the relative importance
of measures of general social prevention.

Therefore, domestic literature review reveals
that the general social prevention of criminal
offenses in the CPI should be considered as one
of the most important aspects of social policy,
i. e. social reaction of the state and society
to crime (Holina, Holovkin, Valuiska, 2014,
pp. 144). This position is also supported
by domestic criminologists O.M. Dzhuzha,
E.M. Moiseiev, V.V. Vasylevych, who believe
that the measures of this kind of prevention
are aimed at positive influence on formation
of the person of all members of society (Dzhuzha,
Moiseiev, Vasylevych, 2001, p. 62).
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Taking into account the approaches
developed in criminology to the phenomenon
under study, it should be noted that now
Ukraine has a range of subjects that somehow
carry out measures of general social prevention
of criminal offenses in the CPI; however, it
is still early to argue that their activities are
systematic. Ukrainian scientists O.M. Bandurka
and L.M. Davidenko advocate the above
position and state that further development
and improvement of the system of subjects
of crime counteraction require determination
of their competence, rights and duties,
establishment of communication channels
between them; organization of interaction; legal
support (Bandurka, Davidenko, 2003, p. 105).

The practical component of these issues is
under focus of the publication “Seven circles
of hell of the penitentiary system” by S. Kolesnyk
and Ye. Yenin. It highlights the current state
of affairs in execution and serving a sentence in
the form of imprisonment for a certain term in
Ukraine. In particular, according to the results
of special studies in the field of execution
of sentences in 2019, the administration fully
controls the situation only in 30 out of 150
penitentiary institutions,and in other cases, such
management is formal because the institutions
are governed not by legal rules but primarily
by the rules of the criminal environment
(so-called criminal subculture). In such CPIs,
the sentenced are subject to the “thief’s duty”
in which means of payment include prohibited
items, products and substances (money, drugs,
alcohol etc.) (Kolesnyk, Yenin, 2019, p. 105).

The above is confirmed by the results of this
study and is the outcome of the inconsistent
preventive activities of the administration
and staff of the CPI, and the low efficiency
of the use of options of general social prevention
of crimes. As for the measures of general social
prevention of criminal offenses in the CPI,
attention should be paid to state programs,
strategies, concepts, etc., developed at the level
of the parliament, the President of Ukraine,
the Cabinet of Ministers of Ukraine and central
state executive authorities.

Nowadays, the direct statutory act
regulating the essence of prevention of criminal
offenses in the CPI is the Concept of reforming
(development) of the penitentiary system
of Ukraine (On approval of the Concept
of reforming (development) of the penitentiary
system of Ukraine, 2017). In particular, Section
1 of this Concept states that the penitentiary
system existing in the country requires
structural reform, one of the tasks of which is
to develop legislation on functioning of pre-trial
detention centres and enforcement agencies in
accordance with the legislation of the European

80

Union, which has a direct relation to the issues
under consideration.

In view of the above, an important step is to
strengthen the Concept’s objective — the further
reform of the penitentiary system of Ukraine
for the undeniable observance of human
and civil rights and humanization of the penal
mechanism, establishing conformity between
the tasks and functions of such bodies, on the one
hand, structure and their number, on the other,
and financing, on the third, since the system has
been funded in the amount of 40% of the need
(Section II of the Concept) (On approval
of the Concept of reforming (development)
of penitentiary system of Ukraine, 2017).

Consequently, the physical infrastructure
of the operating penal institutions
(113correctional facilities, 12 pre-trial detention
centres and 6 training facilities) is outdated:
most buildings and constructions are far from
perfect, and some are in in a critical condition,
that is why conditions of detention of convicted
and imprisoned persons are not provided. Thus,
this fact increases the probability of entry
of prohibited objects, products and substances
into the place of deprivation of liberty, and also
reduces the effectiveness of prevention in this
area (Section III of the Concept). In addition,
the level of technical equipment of pre-trial
detention centres and penal institutions with
means of security (more than 90% of available
complexes of technical means of perimeter
security and 33% of other types of engineering
and technical means of security and supervision
of these establishments are in unsatisfactory
technical condition due to multiple exceeding
the service life limit, moral and physical expiry
(Section III of the Concept) (On approval
of the Concept of reforming (development)
of penitentiary system of Ukraine, 2017).

These circumstances are determinants
that facilitate the criminal offenses in the CPL
Therefore, it is quite obvious that the current
national legislation of Ukraine (annual State
Budgets, Tax Code of Ukraine, etc.) should
be modified in the part of penitentiary.
Nevertheless, given the current state
of  penitentiary and  recurrent  crime
and the problem of counteracting so-called
“code-bound  thieves” (On Amendments
to Certain Legislative Acts of Ukraine
Concerning Liability for Crimes Committed
by the Criminal Community, 2020) in Ukraine,
and an ineffective regulatory mechanism for
this issue in the Law of Ukraine “On National
Security of Ukraine”, the author supports
the proposal by K.H. Makhnitska regarding
the need to supplement part 2 of article 12
“Security and Defence Sector Composition”
of this Law with the such a body as the State
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Penitentiary Service of Ukraine (Makhnitska,
2021, p. 137).

With regard to other measures of general
social prevention of criminal offenses in the CPI,
they are also mentioned in the Law of Ukraine
“On Protection of Public Morality” (part 1, art.
1) which defines the concept of “public morality”
as a system of ethical norms formed in society
on the basis of traditional spiritual and cultural
values, ideas about good, honour, dignity, public
duty, conscience, justice (On the protection
of public morality, 2003). Unfortunately, in
the relevant legal regulation, the legislator did
not prescribe the harmful nature of the influence
of criminal subculture on the population
and prevention measures on this issue. Although,
the negative influence of subculture affects
the moral foundations of society, especially those
relating to children and youth.

According to the practice and findings
of special scientific research, having found
oneself in detention facilities, a person faces
such a phenomenon as “the second life”.
K.V. Muraviov argues that this phenomenon
is an informal system of self-organization
of convicted persons, which has been
forming over decades. That is why, self-
organization, like any other system, includes
role and social stratification of members,
availability of particular rules of conduct (laws,
customs, traditions), as well as the punitive
system (in case of rules’ violation) (Muraviov,
2000, p. 151).

3. National strategie in the field of human
rights, combating crime and national security
of Ukraine

However, this study proves that at the state
(general social) level, the issue of prevention
of influence on public morality, public order
and public safety of criminal subculture has
not become relevant and practically significant.
This conclusion relies on the analysis of mod-
ern national strategies in the field of human
rights, combating crime and national security
of Ukraine. First of all, the National Human
Rights Strategy recently adopted by the Pres-
idential Decree is aimed at uniting society in
terms of the realization of values of human rights
and freedoms, which are guaranteed and pro-
tected on the basis of equality and non-discrim-
ination principles (On the National Strategy for
Human Rights, 2021), but does not fully cover
the issues in this field.

At the same time, it should be positively
noted that this Strategy defines the issue
of improper conditions of detainment of persons,
who are in pretrial detention facility or penal
institutions, non-provision of proper medical
care to such persons, as well as a lack of effective
legal protection (para. 4, § 2) (On the National

Strategy for Human Rights, 2021). This issue
has never been raised during the consideration
of the prevention and counteraction to
the tortures, cruel, inhuman or degrading
treatment or punishment.

Such  irresponsibility — has led to
the fact that at present, according to Section
III of the Concept of reforming (development)
of penitentiary system of Ukraine, buildings
of the operating pre-trial detention centres
have been constructed more than 200 years
ago (pre-trial detention institutions compose
12% of the total); from 100 to 200 years ago
(58%); from 50 to 100 years ago (14%); from 10
to 50 years (14%) (On approval of the Concept
of reforming (development) of penitentiary
system of Ukraine, 2017). In the author’s
opinion, the definition of this one at such
level will definitely have a positive impact on
the situation and there are sincere hopes that
the above provisions will be implemented.

It should be noted that due to the fact that
the Ministry of Justice of Ukraine implements
the public policy in the field of execution
of sentences and probation (part 1, art. 11
of the PC of Ukraine), but it is not a law
enforcement body, law enforcement reform
can only be discussed in terms of bodies
and institutions, which directly execute
criminal sentences under article 50 of the CC
of Ukraine.

The staff turnover in the State Penitentiary
Service of Ukraine has a negative impact
on the effectiveness of the implementation
of preventive social measures in this area due
to low salaries of the staff of the CPI, low
level of social protection of working persons
and pensioners of the State Penitentiary
Service.

Analysed the content of the provisions
of the Law of Ukraine “On the Execution
of Judgments and the Application of the Case-
Law of the European Court of Human Rights”,
one can state with confidence about
the international control over the observance
of human and citizen rights and in the field
of execution of sentences of Ukraine.

The activities of the relevant subjects are
recognized today as a separate chain of social
measures to prevent criminal offenses in the CPIL.
The activities in this area are regulated by
the legal instruments issued by:

a) the Verkhovna Rada of Ukraine, which
is empowered by section IV of the Constitution
of Ukraine (art. 85) and the Regulations
of the Verkhovna Rada of Ukraine to adopt
laws (para. 3, art. 85), approve the State Budget
of Ukraine and supervise its execution (para.
4, art. 85), establish the principles of domestic
(para. 5, art. 85) and take other actions
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concerning, inparticular, thelegaland regulatory
mechanism of execution of sentences of Ukraine
(Constitution of Ukraine, 1996);

b) the President of Ukraine, who is
empowered by Section V of the Basic Law,
in particular, art. 106, to approve relevant
legal regulations (Concepts, strategies, etc.),
including ones relating to the execution
of sentences (Constitution of Ukraine, 1996);

¢) the Cabinet of Ministers of Ukraine,
the powers of which are enshrined in Section
VI of the Constitution of Ukraine (art. 116), as
well as in the Law of Ukraine “On the Cabinet
of Ministers of Ukraine” (On the Cabinet
of Ministers of Ukraine, 2014);

d) other state executive authorities (local
public administrations of different levels) (On
local state administrations, 1999);

e) local self-government bodies (On Local
Self-Government in Ukraine, 1997);

f) other subjects of crime prevention,
including ones related to subjects of special
and criminological prevention of crimes.

4. Conclusions

Tosum up the findings of the study of general
social measures for preventing criminal offenses
in the CPI, the author highlights the following:

1) overall, not partial, financing of the peni-
tentiary system of Ukraine from the State Budget
of Ukraine, taking into account that other
sources do not provide urgent needs of the CPI,
especially in the part of the creation of European
conditions of execution and service of punish-
ment in the form of deprivation of liberty;

2) overhaul of the CPI with replacement,
maintenance of engineering-technical and other
means of security, supervision, in particular,
using the latest technologies as provided by art.
103 of the PC of Ukraine;

3) construction of new and reconstruction
of existing pre-trial detention centres and penal
institutionsaccording tointernational standards
(individual or dual cell; full video surveillance
of these persons at all sites, strict criminal-legal
measures for attempts of delivery (transfer,
transportation, sending, etc.) of prohibited
items to places of imprisonment);

4) creation of appropriate conditions for
ensuring effective social protection of personnel
of the SPS of Ukraine, including by paying
them as professional workers with a status that
civil society can respect, as mentioned in para.
76 of the European Prison Rules, whose salaries
shall be adequate to attract and maintain bodies
and penal institutions (para. 79.1 of these rules);

5) adoption by the Verkhovna Rada
of Ukraine of the Law of Ukraine “On
the Penitentiary System of Ukraine”, which
shall provide for the creation of appropriate
legal, organizational and other conditions for
effective public control over penal activities
in  Ukraine, improving the effectiveness
of control over the execution of sentences by
the Verkhovna Rada of Ukraine, the President
of Ukraine, the Cabinet of Ministers of Ukraine,
other state executive authorities, the results
of which should be brought to the public in
the prescribed manner.
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KOHIEITYAJIbHI 3ACA/IN 3ATAJIbHOCOIIAJIBHOTO
3AINIOBITAHHA KPUMIHAJIbHUM ITPABOIIOPYIIEHHAM
Y KPUMIHAJIbHO-BUKOHABYMX YCTAHOBAX
3AKPUTOIO TUIIY B YKPATHI

Anorauis. Memoto cmammi € OKpecJeHHS KOJIa aKTYaJbHUX I YKpaiHU [TUTaHb, T10B 43aHUX i3
peastizaIfieio opraHamMu Jep>KaBHOI BJIAIW I MiCIIEBOTO CAMOBPSIIyBaHHSI, TPOMA/ICBKIMU OpraHisalissMu
TOIIO 3araJbHOCOIIAIBHUAX 3aX0/IiB 3a00iraHHs KPUMiHAIBHUM [PABOIOPYIICHHAM, @ TAKOK BUKJIAJL
BJIACHOI JIYMKHM CTOCOBHO OKPEMHX IISIXiB BUPIillleHHS 3a3HaueHuX nuTaHb. Pesyasmamu. Crartio
[PUCBSYEHO TIPOOJEMHUM TUTAHHSIM JIOCIIKEHHSI 3araJibHOCOIANIbHOTO 3am00iraHHst KpPUMiHATbHIM
TIPABONIOPYTIIEHHSAM Y KPIMiHAJIbHO-BUKOHABUMX YCTaHOBAX 3aKPUTOTO THUITY B YKpaini. [Ipoanamisosa-
HO HAayKOBi MO3MIi BITYM3HAHUX YYEHUX CTOCOBHO 3arajbHOCOLIAILHOrO 3amobiraHHsa KPUMiHATLHUM
[IPABONIOPYLIEHHSAM Y KPUMiHAJIbHO-BUKOHABYMX YCTAHOBAX 3aKPUTOTO THUILY Jlep:kaBHOI KpUMiHAIBHO-
BUKOHABYOI CayskOM YKpainu. BuokpemsieHo cy0'eKTiB 3arajbHOCOLIaIbHOTO 3al00iraH s KPUMiHAJIb-
HUM IIPABONOPYIIEHHAM Y KPUMiHaJIbHO-BUKOHABUMX YCTAHOBAX 3aKPUTOrO TUILY B YKpaiHi, 3-moMix
SKuX rojioBHuMHU € Bepxosra Paga Ykpaiuu, [Ipesunent Ykpainun, Kabiner Minicrpie Ykpainu ta i
OpraHu JIepKaBHOI BJIaK, OPraHK MiCIIEBOIO CAaMOBPsILyBaHHsI, iHIIi cy('eKTH 3anobiraHHsl KPUMiHAJIb-
HIUM [PaBornopyieHnsam (IpoKyparypa, cyi, noiiis, Ciyskba 6esnexu Ykpainn). Bucrnosxu. 3anpormno-
HOBAHO YMCJIEHH] 3aXO0/¥ JIJIsT TOJIIIIIEHHST CHCTEMH 3arajlbHOCOIATBHOTO 3a00iraH s KPUMiHATIbHIM
MIPaBONOPYLIEHHSIM Yy KPUMiHAJIbHO-BUKOHABYMX YCTAHOBAX 3aKPUTOTO TUILY: 1) MOBHE, a He YacTKOBE
(hinancyBanHa nexiteHmiaptoi cucremu Ykpainu 3 Jlepxkasuoro 6i0/pkeTy YKpaitu, 30Kpema, y 4acTHHi
CTBOPEHHST €BPOTEHCHKIX YMOB BUKOHAHHSI TA BiIOYBAHHS OKaPAHHS y BUTIIS/ 1030aBIIEHHST BOJI, 10
nepeabadeHo BiMOBIAHIM 3aKOHOM; 2) TIPOBEIEHHS KA TATBHOTO PEMOHTY YCTAHOB i3 3aMiHOTO 9N Tiepe-
06T iHAHHAM 1HKEHePHO-TEXHIUHNX Ta iHIIMX 3aC00iB OXOPOHU # HATIALY, 30KPeMa, 3 BUKOPUCTAHHAM
HOBITHIX TeXHOJIOTIH; 3) 100YA0BY HOBUX i PEKOHCTPYKIIIO iCHYIOUMX CJiAYMX i30JITOPIB Ta yCTaHOB
BUKOHAHHsI IOKAPaHb 3TiJIHO 3 MiKHAPOJIHUMU CTaHiapramu (IOKaMepHe ofuHuYHe ab0 TPUMAHHS He
GisibIire IBOX 3aCy/UKEHKX, OBHE BiI€OCIIOCTEPEKEHHS 32 IIUMI 0COOaMMU Ha BCiX 00’€KTax KUTTEMiAIb-
HOCTi, CYBOpi 3aX0/(1 KPUMIHATBHO-TIPABOBOTO XapakTepy 3a cipobu mocrayarist (IPOHOCY, TPOBO3Y,
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THePeCUIIAHHS TOIIO) 3a00POHEHNX TIPEAMETIB Y MiCIls 1030aBIeHH ST BOJI ); 4) CTBOPEHHS HAIEKHUX YMOB
10710 3a0e3nedeHHs e(eKTUBHOTO COLIaAJIbHOTO 3aXKCTy mepcoHany JlepkaBHOi KpUMiHAJIbHO-BUKOHAB-
yoi cay:k61u YKpaitu, 30KkpeMa il MJIsIXoM BCTaHOBJICHHS 3apobiTHOI MIaTh X oci6 Ha piBHi, 10 Mae
GyTH IOCTATHIM JIJIS iX 3aJIyYEHHS Ta YTPUMAHHS OPTaHiB Ta yCTAHOB BUKOHAHHS [OKaPaHb; 5) IPUIAHATTSI
BepxosHoto Pajoto Ykpainu 3akony Ykpainu «IIpo nenireHiiapay cucreMy YKpaiHu», y SKOMY He00-
XiIHO TIepeaGaynT CTBOPEHHs HaJeKHUX MPABOBHX, OPraHi3alliliHuUX Ta iHIIMX YMOB IS 3/iliCHEHHs
e(eKTIBHOTO TPOMAJICBKOTO KOHTPOJIIO 32 KPUMiHATBHO-BUKOHABYOIO Ais/IBHICTIO B Y KpaiHi, i BuIIeH-
Hst e(heKTUBHOCTI KOHTPOJIIO 32 C(Depoto BUKOHAHHS OKapaHb B YKpaiti 3 60ky BepxosHoi Paau Ykpai-
nu, [pesuzenta Ykpainn, Kabinery MinicTpis Y kpaitu Ta iHIIMX oprasis AepkaBHOT BUKOHABYOT BJIaJH,
Pe3yJIbTaTH SIKOTO MAIOTh OYTH IOBE/ICHI B YCTAHOBICHOMY TOPSIIKY /10 CYCITiIbCTBA.

KiouoBi ci10Ba: 3arajibHOCOLIaIbHIHN, 3a1100iraHHs1, KPUMiHAIbHE [IPABOMNOPYIEHHS, KPUMIHAJILHO-
BHKOHABYA YCTAHOBA 3aKPUTOTO TUITY, Cy0 €KTH.
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INTERNATIONAL PRACTICE OF CRIMINAL
PROCEEDINGS IN THE FORM OF IN ABSENTIA

Abstract. The purpose of the article is to generalize international law and current criminal
procedure legislation, the practice of its application and special literature, as well as to highlight
the main issues regarding the implementation of a special pre-trial investigation of criminal proceedings.
Methodologically, the paper relies on the dialectical method of cognition, general methods of analysis
and synthesis, induction and deduction, analogies and comparisons, systems approach in the analysis
of legal relations and legal documents, formal logical and comparative legal methods of interpreting
law used both at theoretical and empirical levels. Results. Based on the criminal procedural legislation
of Ukraine and foreign states, international legal acts, the practice of the European Court of Human Rights,
and the current state of development of criminal procedural law, the article conducted a comparative
study of the legal regulation of pre-trial investigation in the absence of a suspect (in absentia) in
accordance with the criminal procedural legislation of Ukraine and European countries, which includes
new and improved scientific conclusions and provisions. It is analyzed the development of European
legislation on pre-trial investigation in the absence of a suspect as a component of criminal proceedings in
absentia and the possibilities of approximation of Ukrainian criminal procedure legislation in the absence
of a suspect (in absentia) to European standards based on the best components of European Union law,
case law of the European Court of Human Rights, in particular on the implementation of the provisions
of the Convention for the Protection of Human Rights and Fundamental Freedoms. The article analyzes
common and distinctive features of special pre-trial investigation in Ukraine and European countries,
as well as the specifics of law enforcement with separation of areas of concern of different countries,
and the expediency of statutory borrowings of legal norms from criminal proceedings of European countries
into criminal procedural law. Attention is drawn to the process of legislative changes that the institution
of special pre-trial investigation has undergone recently, in particular, in the context of compliance with
the analyzed provisions of European and Commonwealth of Independent States’ legislation, and common
and distinctive features in trends towards legislative regulation of in absentia proceedings in Ukraine
and other countries. Conclusions. Despite the fact that the general practice of using the institute of special
pre-trial investigation corresponds to the norms of international legal documents and is close in principles
to the experience of foreign states, there is a need for some legislative and methodological improvement
taking into account the examples studied in the article.

Key words: special pre-trial investigation, absence of a suspect, trial in absentia, criminal procedural
legislation of Ukraine and European countries, experience of trial in absentia in European countries.

crimes against the fundamentals of national
security, public security and corruption crimes”
was signed. The purpose of this law is to ensure

1. Introduction
The  introduction  and  expansion
of the use of the institution of special pre-

trial investigation in Ukraine should take into
account the provisions of basic international
legal acts in the field of criminal justice
in absentia, as well as the best practices
of the Council of Europe Member States
and the Commonwealth of Independent States.

In October 2014, the Law of Ukraine “On
Amendments to the Criminal and Criminal
Procedure Codes of Ukraine concerning
the inevitability of punishment for certain

© O. Vereshchak, 2021

the principle of inevitability of punishment in
cases where the suspect (accused), being outside
Ukraine, hides from the investigation and court,
evading criminal liability, and to increase
the effectiveness of investigations of crimes
against national security and public safety, as well
as ensuring the confiscation of property for their
commission. The proposed changes were due to
the lack of a procedure in in the legislation in
force at that time to prosecute persons who evade
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coming to the pre-trial investigation or court.
The existence of such gaps leads in practice to
the impossibility of ensuring the implementation
of the principle of inevitability of criminal
punishment and adequately protect the public
interests of the state and the rights of victims
of criminal offenses.

Aspecial pre-trial investigation (in absentia)
is carried out against one or more suspects in
accordance with the general rules of pre-trial
investigation provided by the CPC of Ukraine.

A special pre-trial investigation is exer-
cised on the basis of a decision of an inves-
tigating judge in criminal proceedings con-
cerning a limited list of crimes (crimes against
the fundamentals of national security — Arti-
cles 109-114; crimes against public secu-
rity — Articles 255-258-5; crimes against
peace, security of mankind and international
law — Articles 436—447; crimes against human
life and health — Articles 115, 116, 118,
part 2 of Article 121, part 2 of Article 127;
crimes against the will, honor and dignity
of a person — parts 2 and 3 of Article 146,
Article 146-1, Article 147; crimes against prop-
erty — part 2—5 of Article 191 (in case of offi-
cial’s abuse of his official position); commercial
crimes — Article 209; crimes against public
authorities, public formations — Article 348;
crimes in the sphere of official and profes-
sional activity — Articles 364—365-2, Articles
368-370; crimes against justice — Article 379,
400; crimes of servicemen — Article 408) in
respect of a suspect, other than a minor, who
is hiding from the investigation and court in
the temporarily occupied territory of Ukraine,
in the territory of the state recognized by
the Verkhovna Rada of Ukraine as an aggressor
state, in order to evade criminal responsibility
and/or declared internationally wanted.

Special pre-trial investigation of other
crimes is not allowed, except when the crimes
were committed by persons hiding from
the investigation and court in the temporarily
occupied territory of Ukraine, the state
recognized by the Verkhovna Rada of Ukraine
as an aggressor state to avoid criminal liability
and/or they are internationally wanted
and are being investigated in the same criminal
proceedings as the offenses set forth in part
2 of Article 297-1 of the CPC, and the release
of materials concerning them may adversely

affect the completeness of the pre-trial
investigation and trial.

If  several  persons are  notified
of a suspicion in criminal proceedings,

the investigator, prosecutor has the right to
apply to the investigating judge with a request
to conduct a special pre-trial investigation
only in respect of those suspects in respect
of whom there are grounds envisaged by part
2 of Article 297-1; in respect of other suspects,
further pre-trial investigation in the same
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criminal proceedings will be carried out in
accordance with the general rules provided by
the CPC of Ukraine (Criminal Procedure Code
of Ukraine, 2021).

The study of individual challenging issues
related to the special pre-trial investigation is
relevant and necessary as this institution can
be considered new. Thus, it needs improving
and borrowing practical experience from other
countries. The scientific works of Yu. Azarov,
D. Alekseev-Protsiuk, A. Barabash, V. Drozd,
O. Kuchynska, L. Loboyko, V. Maliarenko,
M. Markusha, M. Mykheenko, O. Nahorniuk-
Danyliuk, V. Nor, R. Piestsov, P. Pylypchuk,
D. Pysmenny, O. Tatarov, S. Shmalenia
and others are devoted to specific issues
concerning the special pre-trial investigation.

2. Compliance of the institute of special
pre-trial investigation in Ukraine with
international legal acts

Introduction of pre-trial investigation
in absentia into the domestic criminal
proceedings generally corresponds to the norms
of international legal acts.

In law enforcement activities, there
are often cases when the tasks of criminal
proceedings, which are defined in Article 2
of the CPC of Ukraine, are not implemented
due to the evasion of a person from coming to
the pre-trial investigation or court that makes
it impossible to prosecute and, consequently,
violates the principles of criminal proceedings
on the inevitability of criminal punishment,
rule of law, equality before the law and court
and others.

Reducing the time and simplification
of criminal proceedings is one of the main trends
in the development of criminal procedural law
in Western countries, which was formed due
to the growing number of criminal proceedings
in courts and inconveniences arising from
the length of proceedings.

The introduction of the institute
of special pre-trial investigation of criminal
offenses has long become a necessity in
the context of approximation of Ukrainian
criminal procedure legislation to the norms
of the Convention for the Protection of Human
Rights and Fundamental Freedoms. According
to world practice, trials in absentia are used
in some countries — members of the Council
of Europe and the CIS. At the same time, this
type of proceedings is aimed at implementing
the principle of inevitability of criminal liability
for a committed crime.

In addition, even the 1960 CPC provided
for the possibility of considering a case in
the absence of the defendant, if the latter was
outside Ukraine and evaded appearing in court
(Part 1 of Article 262).

Introduction of trial in absentia into
domestic  criminal  proceedings  generally
corresponds to the norms of international legal
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acts. Thus, the provisions of paragraph 9 (a)
of Section 3 of Recommendation Ne R (87) 18
of the Committee of Ministers of the Council
of Europe require Member States to consider
and allow the courts of first instance to hear
cases and make decisions in the absence
of the accused, provided that the latter is duly
informed of the date of the hearing and of his
right to legal or other representation.

The rules on criminal proceedings in
absentia are also consistent with the content
of Resolution Ne 75 (11) of the Committee
of Ministers of the Council of Europe
on the criteria governing proceedings in
the absence of the accused.

3. Comparison with the experience
ofthe Councilof Europeandthe Commonwealth
of Independent States

Some  experience  of  implementing
the institute of special pre-trial investigation
in France, the Netherlands, Denmark, Estonia,
Moldova, Russia, Bulgaria and Lithuania can
be taken into consideration during further
amendments of its provisions in Ukraine.

The institute of trial in absentia has long
been operating in such countries as France,
Switzerland, Denmark, Estonia, Russia, Great
Britain and many others where it has proven its
effectiveness and expediency.

For example, the French CPC stipulates
that trial in absentia is possible towards any
person who is duly summoned to court but
does not appear at the appointed time, in minor
cases, in cases of crimes and offenses.

The Netherlands also provides for criminal
proceedings in the absence of a defendant. The
defendant is not required to be present at the trial.
In case of his non-appearance, the court, having
established the fact of his proper notification,
considers the criminal case in absentia. The
same practice takes place when the defendant
notifies of his non-appearance and requests
a postponement of the trial, when he maintains
the defense in writing and even when he does not
appear in court for reasons beyond his control.
A convict who has been sentenced in absentia has
the right to appeal against it by filing a protest.
In this case, the same court reconsiders the case
and renders a new verdict.

In Danish criminal proceedings, the accused
is not obliged to appear in court at all. In case
of non-appearance of the defendant, the defense
counsel is allowed to represent his interests, if
the reasons for such absence are valid.

According to Part 2 of Article 269
of the CPC of Estonia, as an exception, the trial
of a criminal case may be conducted without
the participation of the accused, if he:

— is removed from the courtroom for
violation of the court procedure;

— is outside the country and evades
appearing in court, and trial in the absence
of the accused is possible;

— has brought himself, after questioning
in court, to a state which precludes his
participation in the hearing, and trial in his
absence is possible;

— the delivery of the accused is complicated
and he agrees to participate in the trial in
audiovisual form.

This institution is relatively “young” in
the CIS countries, the implementation practice
of which was directly studied by the author.

In particular, according to
Article 321 of the CPC of Moldova, the consid-
eration of the case in the absence of the defend-
ant may be carried out if: the defendant evades
appearing in court; the defendant, who is being
heldin custody, refuses toappearbefore the court
for consideration of the case and such refusal is
confirmed by his defense counsel; it is a matter
of committing minor crimes and the defendant
expressed a wish for the trial to be held in his
absence.

According to the CPC of the Russian Feder-
ation, a trial in the absence of a defendant is also
possible if in a criminal case of a crime of small
or medium gravity, the defendant initiates
a motion for its consideration in his absence.
The consideration of serious and especially seri-
ous crimes is possible only in exceptional cases:
if the defendant is outside of Russia and (or)
evades appearing in court, and if the person has
not been prosecuted in a foreign country in this
criminal case (Tatarov, 2015).

Among the European states prescribing
a pre-trial investigation in the absence
of a suspect or accused, which has common
features with the criminal proceedings under
the CPC of Ukraine, one can mark the Republic
of Bulgaria, the Republic of Lithuania,
and the Czech Republic.

The criminal proceedings of Bulgaria
and Ukraine, despite their peculiarities, have
one thing in common — the availability of a pre-
trial investigation in absentia and the mandatory
participation of counsel in such proceedings
that makes it possible to compare them by
examining their differences.

A comparative analysis of the criminal
procedure legislation of the Republic
of Lithuania and Ukraine allows the author to
identify the following features: crimes which
include pre-trial investigation in absentia
are not identical but are similar in a separate
part (in particular, crimes against humanity,
war crimes and crimes related to terrorism);
in accordance with the CPC of the Republic
of Lithuania, the investigating judge, unlike
the CPC of Ukraine, does not make a separate
procedural decision to conduct a pre-trial
investigation in the absence of the suspect
but, in certain cases, decides to recognize
a person as a suspect; defense counsel
participates in the pre-trial investigation in
absentia following the CPC under study; in
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accordance with the CPC of the Republic
of Lithuania, pre-trial investigation in
absentia, in contrast to the CPC of Ukraine,
cannot be carried out if the suspect is not in
the territory of the state or the whereabouts
of the suspect are not known at all;
the procedure for notifying a person who is
in hiding or whose whereabouts are unknown
has significant differences; during the pre-
trial investigation in absentia, the suspect,
under the CPC of the Republic of Lithuania
compared to the CPC of Ukraine, is notified
of the completion of the pre-trial investigation
and is sent an indictment, including by mail
and in the order of international cooperation.

5. Analysis of the case law of the Euro-
pean Court of Human Rights in the application
of the procedure in absentia in different countries

Taking into account the practice and positions
of the European Court of Human Rights when
amending the current legislation prevents non-
compliance with the guarantees of a fair criminal
procedure under the in absentia procedure.

Amendments to Ukrainian law are
an important step in ensuring that the case is
properly investigated in absentia and heard
in court. This will prevent or significantly
reduce the defendants” appeal to the European
Court of Human Rights, the practice of which
the author considers hereafter.

The European Court of Human Rights
allows the possibility of criminal proceedings in
absentia provided that the rights and freedoms
established by the Convention are ensured. In
particular, in the decision “Da Lus Dominges
Ferreira v. Belgium”, the ECHR stated that
a court hearing in the absence of a defendant
does mnot in itself constitute a violation
of Article 6 of the Convention. At the same time,
denial of access to justice occurs when a person
convicted in absentia cannot obtain a new
court decision on the validity of the accusation
on factual and legal grounds after it has been
implemented, unless it has been established that
this person has waived his/her right for defense
and appearance in court (Information resource
“Practice of the European Court of Human
Rights. Ukrainian aspect”).

The ECHR also recognized violation
of Article 6 of the Convention in the case
“Somogyi v. Italy”. The decision notes that
although this is not explicitly stated in § 1
of Article 6, the subject and purpose of the Article
in general provides for the right of the accused
to participate in the trial. Even more, paragraphs
“c”, “d” and “e” § 1 of Article 6 guarantee
everyone accused of committing a criminal
offense the opportunity to defend themselves
personally, interrogate witnesses and receive
free assistance from an interpreter.

According to the position of the ECHR,
violation of at least one of the principles
(to be informed about the accusation; to be
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represented by a defense counsel; to participate
in the case; to a new trial, to waive his right to
be present at the trial) leads to non-compliance
with guarantees of fair criminal proceedings
under the procedure “in absentia”.

Therefore, when making further changes
and additions to the current legislation, the author
considers necessary to pay more attention to
the practice and positions of the ECHR which, in
turn, will contribute to the proper implementation
of criminal proceedings, as well as prevent non-
compliance with the guarantees of a fair criminal
procedure under the “in absentia” procedure.

6. Conclusions

Despite the fact that the general practice
of using the institute of special pre-trial
investigation corresponds to the norms
of international legal documents and is close
in principles to the experience of foreign
states, there is a need for some legislative
and methodological improvement taking into
account the examples studied in the article.

Summarizing the above mentioned,
the author highlights that the procedural
legislation of foreign countries envisages
the procedure of a trial in absentia without
the participation of the suspect or accused.
It is important that they are provided with
procedural guarantees for the defense and appeal
of both court decisions and decisions of pre-trial
investigation bodies.

Today, pre-trial investigation in absentia
has a short practice of its application in our
country, but legislators continue to make
changes to the current CPC of Ukraine. The
Verkhovna Rada of Ukraine once again provided
an opportunity for the legal community to
actively participate in heated discussions on
innovations in the national legal space. This
time, the law on absentee conviction became
the hot-bottom topic of public and professional
discussion. On April 27, 2021, the Parliament
voted for the draft law Ne 2164 “On amendments
to the Criminal Procedure Code to improve
certain provisions due to the implementation
of a special pre-trial investigation”.

Therefore, the author hopes that these
and other changes will further facilitate
the implementation of criminal proceedings
under the “in absentia” procedure in Ukraine
and meet the best European standards.

In each case, the special procedure of crim-
inal proceedings in the absence of the accused
is a complex process of observing the “bal-
ance of interests of the state and the accused”.
Both representatives of the judiciary
and law enforcement agencies and the entire
legal community of Ukraine should try to
achieve such a balance and overcome possible
risks, because the respect of human and civil
rights and strengthening Ukraine’s image as
the rule-of-law state depends on all stakehold-
ers (Zakirova, 2021, p. 14).
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MI;KHAPOJHA IIPAKTUKA 3{IICHEHHS
KPUMIHAJIbHOI'O ITPOBA/IGKEHHA Y ®@OPMI IN ABSENTIA

Auorauisi. Memoto poGomu ¢ y3arajibHeHHs MiKHAPOJIHOTO 3aKOHOABCTBA, YNHHOTO BITYU3HIHOTO
KPUMiHAJIBHOTO TIPOIeCYalbHOTO 3aKOHOABCTBA Ta TIPAKTUKY HOTO 3aCTOCYBAaHHS, & TAKOXK CIIEIiaTbHOI
JITEpaTypu MO0 3/iHCHeHHS CIeliaJbHOr0 I0CYA0BOTO PO3C/Ii/[yBaHHs KPUMiHATIBHOTO ITPOBA/KEHHSI.
MertozoJ0riuHo po60Ta 3aCHOBaHA Ha AiaIeKTHYHOMY METO/ [I3HAHHS, HA 3araJIbHUX IPUHOMaX aHa/i3y
i cuHTe3y, iHAYKILI Ta eyKIlil, Ha BUSBJIEHH] aHAJIOTIH i TPOBeIeHH] MOPIBHIHb, HA CUCTEMHOMY ITi/IX0-
I B aHasIi3i MPaBOBUX BiZIHOCHH Ta IOPUIMYHNX TOKYMEHTIB, Ha (hOPMaTbHO-JIOTIYHOMY I TOPiBHSJIBHO-
IIPaBOBOMY MeTO/IaX TJIyMaueHHs IIpaBa, BAKOPUCTOBYBAHUX SIK Ha TEOPETUYHOMY, TaK i Ha eMIIiPUYHOMY
piBuax. Peayavmamu. Ha ocHOBI KprMiHAIBHOTO ITPOTIECYaIBHOTO 3aKOHO/IABCTBA Y KPAiHM Ta iHO3eMHNX
JIepKaB, Mi’KHAPO/IHNX TIPABOBUX aKTiB, IPAKTUKN €BPOIEHCHKOTO CyLy 3 TIpaB JIOANHU, aHAJII3y cydac-
HOTO CTaHy PO3BUTKY KPUMiHAJIbHOIO IPOLECYATIBHOIO IIpaBa y CTATTi IPOBEAEHO IOPIBHAIbHE TOCJIi-
JUKEHHSI TIPAaBOBOTO PeryJIIoBaHHS MIPOIie/lypH I0CYZ0BOTO PO3CJIi/lyBaHHsI 32 BiJICYyTHOCTI MiZl03PIOBAHOTO
(in absentia) 3rigHO 3 KpUMiHAJBHUM MPOLECYATbHUM 3aKOHOAABCTBOM YKpaiHu Ta KpaiH €Bporu,
1110 BKJIIOYA€ HOBi Il y/I0CKOHAEHi HAYKOBI BUCHOBKHU Ta 1osI0keHHs. [IpoananizoBano po3BUTOK 3aK0-
HOJIABCTBA KPaiH €BPOIIH 1T0/I0 ZI0CY/I0BOTO PO3CJI/IyBaHHS 32 Bi/ICYTHOCTI 1i/103PIOBAHOTO SIK CKJIA/I0BOT
YACTUHU KPUMIHAIBHOTO IIPOBJIKEHHSI in absentia Ta 3'sicOBaHO MOKJIMBOCTI HAGJIMKEHHSI YKPATHCHKOTO
KPUMIHAJILHOTO TIPOIIECYaIbHOTO 3aKOHOAABCTBA 3a BiICYTHOCTI migo3poBaHoro (in absentia) g0 eBpo-
HelCbKUX CTAaHJAPTIB Ha OCHOBI KpallnX CKJIA/HUKIB PO3BUTKY T1paBa €Bporneiicbkoro Cotosy, MpakTHKN
€BpOIIEIiCHKOTO Cyy 3 MPaB JIOIMHY, 30KPeMa, 1110/10 BUKOHAHHS 110J103KeHb KOHBEHIIiT Tpo 3aXuCT npas
JIOIMHY | OCHOBOTMOJIOAKHKX ¢BOOO. OXapaKTepr30BaHO CIIJIbHI i BiAMiHHI pucH 3MiHCHEHHS Crieliab-
HOTO JIOCYZI0BOTO PO3CJIiZlyBaHHS B YKpaiHi Ta KpaiHax €BPOIH, a TAKOXK clielidiky IPaBo3acTOCYBaHHS,
BHOKPEMJIEHO aKTyasIbHi TPOOIeMHi TTAHHS 151 PISHUX KPaiH, a TAKOK POSTIISTHYTO JOIITBHICTh HOpMa-
TUBHUX 3aM103MYeHb Y BiTYUN3HAHIH KPUMiHATBHUI TTPOIeCYaIbHIN 3aKOH TPABOBUX HOPM i3 KPUMiHAIb-
HUX TIpolieciB Kpain €Bpori. 3BepHEHO yBary Ha IIPOIec 3aKOHOABYNX 3MiH, IKUX 3a3HA€ IHCTUTYT Clie-
LiaJIbHOTO I0CYJOBOTO PO3CJIiIyBaHHS BIIPOJIOBK OCTAHHLOIO Yacy, 30KpeMa, Y KOHTEKCTi Bi/IITIOBIAHOCTI
IIpoaHasi30BaHNX MOJIOKEHD 3aKOHOJAABCTBY KpaiH €Bponm ta Cuisapyskuocti Hesanesxnnx /lepikas,
a TaKOJK IIOJI0 CIITbHUX i BIAMIHHUX PUC y TEHAEHIIAX CTOCOBHO 3aKOHOJABYOTO YHOPMYBaHHSA 3209HO-
TO TIPOBA/UKEHHS B YKpaiHi Ta iHmux kpainax. Bucnosxu. Hespaxaioun Ha Te, 110 3arajbHa MPaKTUKA
3aCTOCYBAHHA IHCTUTYTY CIELiaJbHOrO J0CYL0BOTO PO3CJiLyBaHHA BiJIIOBiae HOpMaM MiKHapOJHO-
[PABOBHUX JIOKYMEHTIB Ta 3a MPUHIMIIAMHU OJIM3bKa JI0 IOCBIly IHO3eMHUX Jiep:KaB, € oTpeba B IEBHOMY
3aKOHO/IABYOMY I METOZINIHOMY BJIOCKOHAJIEHH] 3 YpaXyBaHHIM JIOCJ{/UKEHIX Y CTaTTi IPUKJIAJIiB.

KmiouoBi cioBa: criemianbhe [0Cy/I0Be PO3CTiAyBaHHS, BiICYTHICTH TIiJI03PIOBAHOTO, 3a0YHE
KpUMiHAJIbHE NPOBA/KCHHS, KPUMiHAJIbHE IPOIleCyabHe 3aKOHOAABCTBO YKpaiHu Ta KpaiH €Bporiy,
JIOCBi/l 3204HOTO KPUMiHAJILHOTO TTPOBA/KEHIS Kpain €BpOIIHL.
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THE NEED FOR LEGAL REGULATION

OF THE INTRODUCTION OF COMPUTER
INTERVENTION AS A NEW INVESTIGATIVE
MEASURE OF OPERATIONAL UNITS

Abstract. The relevance of the article is determined by the spread of crime on the Internet, which is
the most dynamic group of socially dangerous acts, the most advanced in both the world and Ukraine,
and gaining the most dangerous momentum. This is caused by the spread of automation, informatization
and computerization of all sectors of life, the development of science, the rapid expansion of information
technologies. Moreover, negative aspects are increasing, for example, information technologies are used
for unlawful purposes, as a result, qualitative and quantitative changes occur in cybercrime, which is now
more professional, organized and sophisticated. Results. The article reveals the lack of statutory powers
of the operational units of the National Police to perform missions regarding detection and prevention
of criminal offenses committed on the Internet, including stopping the spread and termination of prohibited
and restricted content, as well as recording the traces in case of commission of a criminal offense. Conclusions.
The determined means of termination and restricting of the prohibited or restricted content in social media
and video hosting permits concluding that a new investigative measure, such as a computer intervention, is
required. The authors make proposals to the Law of Ukraine “On Operational and Investigative Activities”
regarding the regulatory mechanism for the suggested new investigative measure. It is underlined that
the above measures shall be carried out by operational units of the National Police of Ukraine without
the decryption of account and the IP address affiliation to the law enforcement agency or persons working
in it. It is concluded that currently no defined grounds exist in the legal regulations to stop the distribution
and termination of prohibited content, including by operational units. This deters law enforcement agencies
from legal activities aimed at preventing and combating criminal offenses committed on the Internet.
Therefore, it is proposed to introduce an investigative measure such as a computer intervention, thanks
to which operational units of the National Police of Ukraine can carry out measures on covert detection,
prevention of criminal offense, and also to record the traces in case of its commission.

Key words: computer intervention, investigative measure, prohibited content, operational units,
criminal offenses, Internet.

1. Introduction

The relevance of the topic. The spread
of crime on the Internet is the most dynamic
group of socially dangerous acts, the most
advanced both in the world and Ukraine,
and gaining the most dangerous momentum.
This is caused by the spread of automation,
informatization and computerization
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of all sectors of life, the development of science,
the rapid expansion of information technologies.

Moreover, negative aspects are growing,
for example, information technologies are used
for unlawful purposes, as a result, qualitative
and quantitative changes occur in cybercrime,
which is now more professional, organized
and sophisticated. For example, in 2020, more
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than 33 thousand appeals (messages) of citizens
concerning fraudulent actions against them on
the Internet were submitted to cyber police
units of the National Police of Ukraine (Official
site of the Cyberpolice of Ukraine, 2021),
and according to the Ukrainian Interbank
Association of Members of EMA Payment
Systems (Official site of the Ukrainian
Interbank Association of Members of EMA
Payment Systems, 2021), the Internet-network
permitted fraudsters to “earn” UAH 252
million only in our country. Illegal activities
promote the spread of prohibited or restricted
content (hereinafter — prohibited content) on
the Internet, which, according to O.M. Striltsiv,
Yu.Yu. Orlov, V.V. Kryzhna, O.V. Maksymenko
(Striltsiv, Kryzhna, Maksymenko, 2014), can be
used in the following areas:

a) illegal purchase and/or sale of items
and substances prohibited for free circulation:

— illegal purchase and/or sale of items
and substances prohibited for free circulation
(illegal purchase of firearms, ammunition or
explosives (art. 263 of the CC of Ukraine);
purchase of radioactive materials (art. 265
of the CC of Ukraine); illegal purchase or sale
of narcotic drugs, psychotropic substances or
their analogues (art. 307 of the CC of Ukraine);
illegal purchase, transfer or sale of equipment
for the manufacture of narcotic drugs,
psychotropic substances or their analogues
(art. 313 of the CC of Ukraine); sale of forged
documents for obtaining narcotic drugs,
psychotropic substances or precursors (art. 318
of the CC of Ukraine); illegal purchase or sale
of poisonous or potent substances or poisonous
or potent drugs (art. 321 of the CC of Ukraine);
sale of counterfeit medicines (art. 321! of the CC
of Ukraine);

b) placement on the Internet of prohibited
information about:

— state or other secret protected
by law: espionage (art. 114 of the CC
of Ukraine), a hospital secret (art. 145 of the CC
of Ukraine), secret ballot (art. 159 of the CC
of Ukraine), the secret of adoption (art. 168
of the CC of Ukraine), commercial secret (art.
232 of the CC of Ukraine), State secrets (art. 328
of the CC of Ukraine), with limited access, stored
in electronic computing machines (computers),
automated systems, computer networks or on
the media (art. 3612 of the CC of Ukraine), safety
measures concerning the person taken under
protection (art. 381 of the CC of Ukraine),
the data of pre-trial investigation and inquiry
(art. 387 of the CC of Ukraine), the information
of military nature, which is the state secret (art.
422 of the CC of Ukraine);

— fraudulent reports on threats to
the security of citizens, on destruction or

damage to property (art. 259 of the CC
of Ukraine), calls for actions aimed at violent
change or overthrowing the constitutional
order, or for seizure of the State power (art.
109 of the CC of Ukraine), calls for actions
that threaten public order (art. 295 the CC
of Ukraine);

— pornographic objects and images (art.
301 of the CC of Ukraine); works promoting
the cult of violence and cruelty, racial, national
or religious intolerance and discrimination (art.
300 of the CC of Ukraine);

— violations of the equality of citizens
depending on their race, nationality, religious
beliefs, disability and other characteristics (art.
161 of the CC of Ukraine) (Striltsiv, Kryzhna,
Maksymenko, 2014).

Basic material statement. The analysis
of the practice of the operational units
of the National Police against the spread
of prohibited content permits stating that
the objects of the most common placement
of such content are social media Instagram
and Telegram. This is due to the fact that these
networks facilitate to create large groups, to
provide personal communication in private
chat with certain participants by means
of moderation, to register under any name
(ausername),tosearchforapersonbyausername,
to guarantee confidentiality of communication,
such as non-displayed phone number, to
redirect video and photo content, to use
the functions of self-destruction of the message
after its reading by the interlocutor, as well as
the functions of self-destruction of the account,
if it has not been used during the chosen period
(1 month, 3 months, half year, year).

Such social media as Facebook, Twitter
and YouTube video hosting are used for illegal
purposes most rarely. This is due to the stricter
policy of their administrators for the content
circulation.

Regarding social media such as VK
(Vkontakte) and OK (Odnoklassniki), Ukraine
has restrictions on their application in accordance
with the Decree of the President of Ukraine
Ne 133 /2017 of May 17,2017 (On the application
of personal, special, economic and other restrictive
measures (sanctions), 2017).

However, Ukrainian legislation does not
even empower either law enforcement agencies,
or operators and telecommunication providers
who provide Internet access services, to perform
actions on limitation, termination of granting
or prohibition of providing telecommunication
services and use of telecommunication networks
of public use in case of detection of prohibited
content. Only clause 9 of part 1 of Article 38
of the Law of Ukraine “On Telecommunications”
(On  Telecommunications,  2003)  adds
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to the rights of operators, providers
of telecommunications an opportunity to
disconnect them, on the basis of the decision
of the court, from final equipment, if it is used
by the Subscriber for illegal actions or actions
threatening the interests of State security.
According to paragraph 18 of part 1 of article 39
the above-mentioned Law, the responsibilities
of telecommunications operators and providers
providing Internet access services include to
restrict access, on the grounds of the court’s
decision, of its subscribers to resources through
which child pornography is distributed.

2. Activities of the National Police
of Ukraine

Legal regulations on the activities
of the National Police of Ukraine do not grant
its units with the rights and powers to remove
or prevent access to prohibited content.
Only paragraph 3 of part 1 of Article 25
of the Law of Ukraine “On the National Police”
(On the National Police, 2015), among
the powersof the police in the field of information
and analytical support, indicates that the police
“carries out information and search work,
information and analytical work”. However,
the legislation does not provide for what
further to do with the revealed information.
Similarly, the Law of Ukraine “On operational
and investigative activities” of 18 February 1992
Ne 2135-X1I (On operational and investigative
activities, 1992) lacks the rights and powers
of operational police units aimed at removing or
preventing access to content.

The analysis of other legal regulations on
the procedure of removal or making access to
content placed on the Internet impossible proves
that only article 52! of the Law of Ukraine “On
Copyright and Related Rights” (On Copyright
and Related Rights, 1993) defines the procedure
for termination and prevention of infringement
of copyright and/or related rights by using
of audio-visual works, music works, computer
programs, video fences, phonograms, programs
of broadcasting on the Internet. However,
according to the Law, only the copyright
proprietor is granted with this right to contact
the owner of the web-site (web page) through
a lawyer with the application to terminate
copyright  infringement and/or  related
rights on the Internet or local network, and,
accordingly, employees of operational units
of the National Police of Ukraine in case
of copyright infringement cannot personally
require the owners of a web-site, multi-regional
platform, local network, server to remove or
make access impossible to electronic (digital)
information that violates copyright and/
or related rights, or to hyperlink to such
information on the Internet or local network.
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Even restricting of access to
resources on the Internet and prohibiting
of the distribution of the content provided
by established individuals or entities, using
the provisions of paragraph 9 of part 1 of article
4 of the Law of Ukraine “On sanctions” Ne 1644-
VII (On Sanctions, 2014), may be applied only
to individuals and legal entities for ‘fimiting
or stopping the provision of telecommunication
services and the use of telecommunication
networks of public use”. Moreover, the grounds
to apply these sanctions are:

1) the actions of a foreign state, a foreign
legal or natural person, other entities that
create real and/or potential threats to national
interests, national security, sovereignty
and territorial integrity of Ukraine, promote
terrorist activity and/or violate human
and civil rights and freedoms, the interests
of society and the State, result in the occupation
of territory, exportation or limitation
of ownership, property loss, deterrence
of sustainable economic development, full
realization of rights and freedoms by citizens
of Ukraine;

2) Resolutions of the General Assembly
and the United Nations Security Council;

3) Decisions and Regulations of the Council
of the European Union;

4) violations of the Universal Declaration
of Human Rights, the United Nations Charter;

5) commission by a foreign State,
a foreign legal entity, a legal entity that is
under the control of a foreign legal entity or
anon-resident individual, a foreigner, a stateless
person, as well as terrorist actors, acts referred
to in paragraph 1 in relation to another foreign
State, citizens or legal entities of the latter.

Thus, operational units of the National Police
of Ukraine have no legally defined rights to remove
or prevent access to such prohibited content.

However, the study of the policy on
functioning of social media, rules and conditions
of their use enable to form the following
areas of activities of operational units
of the National Police of Ukraine for prevention
and counteraction of criminal offenses
of this scope, in accordance with the regulations
and rules developed for such cases by social
media and video hosting.

3.Remove or prevent access to the content
of certain social media and video hosting

We will focus on ways to remove or prevent
access to the content of certain social media
and video hosting, which can be introduced
by operational units of the National Police
of Ukraine.

“Telegram”. The reason for removal
or denying access to the prohibited
content of the social media “Telegram”
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(https://telegramfag.ru/kak-pozhalovatsya-v-
telegramme)isdisseminationofinformationabout
drug sales, pornography, and violence. Taking
into account the specificities of the software
of this social media, specialists of the cyber
police faculty of Kharkiv National University
of Internal Affairs have developed an instrument
for termination of telegram channels used for
illegal sale of narcotic drugs, psychotropic
substances and precursors, namely free chat-bot
in the messenger of Telegram “StopNarkotik
I Mriya” (https://t.me/stopdrugsbot). The
purpose of creating a chat-bot “StopNarkotik
I Mriya” is to provide assistance in uniting
the efforts of citizens in terminating electronic
addresses of users, bots and chats, which are
used by criminals to promote the use of narcotic
drugs and psychotropic substances and their
illegal sale.

From the moment of presentation on
September 19, 2019 till March 2021, more
than 30 thousand people, users of Telegram,
have seen the chat-bot, of which 3,6 thousand
users have expressed desire to regularly help
terminate e-mail addresses of sellers of narcotic
drugs and psychotropic substances. As of March
2021, during the chat-bot period, users sent
to check: 4 769 images; 7 318 addresses
at Telegram; 1 600 web-site addresses. To date,
214 addresses at Telegram, which were used by
criminals for the illegal distribution of narcotic
drugs, psychotropic substances and precursors,
including six operating in temporarily occupied
territory of Donetsk and Luhansk regions,
have been terminated with the help of citizens
(Website of the Multimedia Platform of Foreign
Broadcasting of Ukraine “Ukrinform”, 2020).

Chat bot “StopNarkotik I Mriya” is able:

1) to receive from concerned citizens:

— photos of “graffiti” (inscriptions),
which mark usernames (so-called Internet
link) at “Telegram”, through which illicit sale
of narcotic drugs, psychotropic substances
and precursors is carried out, with indication
of GPS-coordinates or physical address where
they have been found;

—addresses at Telegram messenger and web-
sites through which illicit sales of narcotic
drugs, psychotropic substances and precursors
are carried out;

—addresses of places of illegal sale of narcotic
drugs, psychotropic substances and precursors
in inhabited localities;

2) to involve citizens in:

— termination of the address in Telegram
messenger by sending complaints  to
the administration of the messenger with
information about the addresses through which
illicit sale of narcotic drugs, psychotropic
substances and precursors is carried out;

— deactivation (colouring) of “graffiti”
(inscriptions) with a username in “Telegram”,
through which illicit sale of narcotic drugs,
psychotropic substances and precursors is
carried out.

Chat bot offers newcomers to read
the instruction before beginning the interaction,
which requires to select the operating system
on which Telegram is installed. The menu
provides an opportunity to disable the address
in Telegram, where the instruction can be used
to complain about the Internet address where
drugs may be sold. The “Statistics” link enables
to get the numbers regarding the addresses that
is terminated, the number of users, and so on.

There is also a function of “Add a Store”,
where you can use the instruction to report
the real place of illicit sale of narcotic drugs,
psychotropic substances and precursors in
a certain locality, or a separate site, which is
involved in such illegal activities.

Then the positive experience of using
the chat-bot “StopNarkotik I Mriya” in pre-
vention of illegal drug trafficking, promoted
its use in other areas, in particular: termination
of the e-mail address, which were used to com-
mit other crimes: for the alleged sale of forged
banknotes of Ukraine of various nominal value;
the use of confidential information for unau-
thorized withdrawal of funds from bank pay-
ment cards through fake chat-bots of the State
bank; placement of fake news and messages on
behalf of public institutions, political figures,
well-known public figures; dissemination of false
and confidential information about women
and others (Website of the Ministry of Internal
Affairs of Ukraine, 2020).

Instagram. Employees of the social media
Instagram in case of violation of the official
rules and conditions of use of this social media
established by developers and managers of this
social media, shall have the right to terminate
the content through the support service. The
grounds that allow employees of operational
units of the National Police of Ukraine to create
complaints for negligent account holders are:

— copyright infringement: use of logos
and symbols of famous brands, other people’s
photos and texts (all images uploaded to
the user account must be either his/her or
permitted by the author). If a user wants to
share a someone else’s picture, he/she must
mark the author in the photo (provided he/she
has an account on Instagram) and write his/
her name in the description. If the user uses
the image for commercial purposes, he/she
will need to obtain permission from the author
(Site “Mydovidka”, https://mydovidka.com/
instagram /yak-napisati-v-instagram-skargu-
yak-poskarzhitisya-na-foto-i-profil-shhob-
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jogo-zablokuvali-skilki-potribno-skarg-shhob-
zablokuvali);

— publication of an image and video
of obscene content (erotica, pornography,
violence, propaganda of anorexia, suicide,
manifestation of hatred and aggression,
intolerance (racism, homophobia and sexism),
promotion of illicit sale of firearms and narcotic
drugs, psychotropic substances and precursors,
as well as photos of such substances, etc.);

— placement of obscene vocabulary, insults,
threats, etc.;

— sending a spam about the offers to become
a participant of financial operations or to get
a free product or discount;

— the user of social media under 13 years
(according to the rules of social media, to
registration and to publish content can only
users who is already 13 years old);

— the personal account has been broken by
frauds without possibility of recovery;

— the page  publishes  personal
and confidential information about other users;

— different IP addresses and devices
(Site  “Kagutech”,  https://ukr.kagutech.
com/3897557-blocked-account-in-
quotinstagramquot-the-reasons-ways-to-
unlock; Site “Mydovidka”, https://mydovidka.
com/instagram/yak-poskarzhitisya-na-
storinku-v-instagrame-shhob-zablokuvali-
nazavzhdihttps://mydovidka.com/instagram/
yak-poskarzhitisya-na-storinku-v-instagrame-
shhob-zablokuvali-nazavzhdi).

There are three types of account lockout on
Instagram:

— permanent (account will be disabled
forever);

— temporary (account can be terminated for
24 hours), as a rule is used to prohibit messages
from a subscriber, the holder of the account
cannot leave the likes, add comments, post
a photo caption and send the direct message.

— partially temporary (the account may
be terminated from 3 to 24 hours or certain
restrictions are imposed, for example, the ban to
monitor several users).

The number of complaints that lead to
the account termination or sanctions on
Instagram is ten. The temporary warning
termination of the account takes place after
the first complaint on the user page. However,
all applications should have grounds, such as:
an example from publications, descriptions
or comments, preferably in addition to
thecomplaint toattachascreenshot of the factual
violation. A complaint regarding a photo can
be submitted via a special form on the website
www.help.instagram.com or via a mobile
application. In order to lock a person who is
not in the subscription or in the subscribers,
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one should find the page through the search.
This requires a nickname typed in a string
or use a URL. When you move to someone
else's profile, you need to do the same as with
a friendly page. As a rule, technical support
responds within one day to complaints (Sait
“Vidpoviday.com”,  http://vidpoviday.com/
iak-zablokuvaty-chuzhyj-instagram-akkaunt-
cherez-telefon-abo-kompiuter;  Sait  “Insta-
helper”, https://insta-helper.com /ua/jak-
poskarzhitisja-na-akkaunt-v-instagram-i-jak /).

YouTube. This video hosting has imposed
very strict requirements on content placed
on channels and user accounts, which must
comply with the rules of this community
and terms of use. For example, the grounds
for termination of a channel or account by
employees of operational units of the National
Police of Ukraine may be repeated violation
of community rules or conditions of use in
connection with placement of unacceptable
content, which includes:

— offensive, hateful and /or aggressive videos
or comments;

— video with explicit sexual content with
minors and content that sexually exploited
minors; depiction of genitals, breasts or buttocks
(dressed or not dressed) for the purpose of sexual
pleasure; pornography or images of sexual acts,
sex organs or fetishes for sexual gratification on
any surface (such as video, text, audio, images)
(Sait “Youtube”, https://www.youtube.com/
howyoutubeworks/policies/community-
guidelines/#community-guidelines);

— creating a channel that copies a profile,
background, or general appearance of another
channel in a way that makes it similar to another
channel;

— impersonation: the content that looks, as if
someone else publishes it, as well as the channel
settings, using the name and image of a certain
person, and then pretending that the person
publishes the content on the channel or posting
comments on other channels from that person;

— offering of monetary gifts, “get-rich-quick”
schemes or pyramid schemes (sending of money
without material product in the pyramid
structure);

— misleading voters about the time, place,
means or eligibility requirements for voting, or
false claims that could materially discourage
voting;

— interference with democratic processes,
for example, obstructing or interrupting voting
procedures;

— distribution of false information,
the disclosure of which may interfere with
democratic processes, such as elections;

— the content that features prolonged
name calling or malicious insults (such as
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racial slurs) based on someone's intrinsic
attributes, challenges that pose an imminent
risk of physical injury; pranks that lead victims
to fear imminent serious physical danger, or
that create serious emotional distress in minors;
instructions to kill or harm (for example, giving
instructions to build a bomb meant to injure or
kill others); abuse and creation of drugs that can
(mostly) lead to physical addiction; promoting
or glorification of violent tragedies such as
school shootings; showing how to steal tangible
goods or promoting dishonest behaviour;
demonstrating how to use computers or
information technology with the intent to steal
credentials, compromise personal data or cause
serious harm to others, for example (but not
limited to) hacking into social media accounts;
how to use apps, websites, or other information
technology to gain unauthorized free access
to audio content, audiovisual content, full
video games, software, or streaming services
that normally require payment; promoting
dangerous remedies or cures;

— content promoting violence or hatred
against individuals or groups based on any
of the following attributes: age, caste, disability,
ethnicity, gender identity and expression,
nationality, race, immigration status, religion,
sex, sexual orientation, veteran status;

— violent or gory content intended to shock
or disgust viewers, or content that encourages
others to commit violent acts, such as minor
fights, terrorist attacks, street fights, physical
attacks, sexual assaults, immolation, tortures,
corpses, protest or riots, robbery, medical
procedures or other similar scenarios;

— the content if it aims to directly sell,
link to, or facilitate access to any of certain
regulated goods and services listed below:
alcohol, bank account passwords, stolen credit
cards or other financial information; counterfeit
documents or currency; controlled narcotics
and other drugs; explosives, organs, endangered
species, or parts of endangered species, firearms
and certain firearms accessories, nicotine,
including products of vaping, gambling sites
on the Internet, not yet reviewed by Google
or  YouTube, pharmaceuticals  without
a prescription, sex or escort services, unlicensed
medical services, human smuggling;

— the content related to the sale of firearms
and accessories to it, as well as instructions
how to assemble firearms and their components
(Sait “Youtube”, https://support.google.com/
youtube/answer/2802168?hl=uk).

Depending on the type of violation
of YouTube channel usage rules, a user channel
can be fully disabled, access to certain video
may be removed, Google account or access
of Google account to the service in general or
to its part for a certain period (for example, up
to 90 days) can be terminated (Sait “Youtube”,
https://www.youtube.com/t/terms).

Facebook.  Facebook  administration
terminates accounts of users who violate official
site rules. Facebook as well as other social media
have certain conditions for using the capacity.
The person who registers his/her account
(page) agrees with the established rules, so he/
she is obliged to fulfil them. In addition, such
person confirms his/her agreement to terminate
the page in case of violations. The grounds
for the content termination on Facebook by
employees of the operative units of the National
Police of Ukraine are:

— a real risk of physical harm or direct
threat to public security;

— presence of conditional threats of terror-
ists and other persons who committed violence;

— the involvement of a person in a criminal
organization or in committing crimes such
as terrorism, organized hatred, mass murder
(including attempt) or serial murder, human
trafficking, organized violence or criminal activities;

— encouragement certain criminal or
harmful actions directed against people,
companies, property or animals, as well as
organization and promotion of such actions or
recognition of their commission;

— publication by private individuals or
producers, even official, of information about
the circulation of narcotic drugs, psychotropic
substances, precursors, as well as medical
(psychotropic) drugs, firearms, their parts
and ammunition, except for cases of advertising
of firearms on condition of compliance with all
applicable laws and legal provisions;

— fraud against other users to seize money
or property (Sait “Facebook”, https://uk-ua.
facebook.com/terms).

Depending on the type and gravity
of violation of Facebook rules, the account
may be terminated completely or for a certain
period — from a day to several months.

At the same time, the termination
of prohibited accounts by operational units
of the National Police of Ukraine requires
solving problems, such as:

— the legality of the creation and use
of anonymous accounts (accounting records)
by operational units of the National Police
of Ukraine, enabling with encryption
of affiliation to the law-enforcement body to
detect and prevent criminal offenses, including
the termination of spreading and disabling
prohibited content, and also to record the traces
in case of such criminal offense;

— the above measures shall be carried out
by operational units of the National Police
of Ukraine without the decryption of account
and the IP address affiliation to the law
enforcement agency or persons working in it.

Therefore, today, it is required to introduce
and legislate an investigative measure, such as
a computer intervention, enabling operational
units of the National Police of Ukraine to
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implement effectively the measures to prevent
and combat crime committed on the Internet.

4. Conclusions

To conclude, no defined grounds
currently exist in the legal regulations to stop
the distribution and termination of prohibited
content, including by operational units. This
deters law enforcement agencies from legal
activities aimed at preventing and combating
criminal offenses committed on the Internet.
Therefore, it is proposed to introduce
an investigative measure such as a computer

of the National Police of Ukraine can carry
out measures on covert detection, prevention
of criminal offense, and also to record the traces
in case of its commission. The above should
find its reflection by adding paragraph 72
to part 1 of Article 8 of the Law of Ukraine
“On operational and investigative activities”,
which should be stated as follows: “to conduct
computer interference to detect and prevent
criminal offenses, including stopping the spread
and termination of prohibited and restricted
content, and to record the traces in case

intervention, thanks to which operational units of commission of a criminal”.
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HEOBXIZTHICTDb ITIPABOBOTI'O BPETYJ/JIIOBAHHS BITPOBA/IKEHHA
KOMIT'IOTEPHOI'O BTPYYAHHA IK HOBOT'O
OIIEPATUBHO-PO3IIYKOBOTI'O 3AXO0AY OIIEPATUBHUX HI/IPO3A1JIIB

Anoraiiis. Axkmyaavnicms cmammi OIATAE B TOMY, ITI0 TOTTMPEHHST 3/I0YMHHOCTI B Mepeski [nTeprer —
Hali6iIbI IMHAMIYHA Ha CBOTOZHI TPYyIa CYCIiIbHO-HEOE3MEeUHNX [isHb, SKa MPOTPECYE Y CBITI 3araiom
i B Yrpaini 30kpema, Habupaioun Haitoiibin Hebesmeurnux o6eptis. Ile 3yMoBIIeHe ONMpPEeHHsIM aBTOMATH-
3atii, inhopmarusaitii Ta KoM oTepusaitii Bcix cep KUTTsI, PO3BUTKOM HAYKH, CTPIMKUM PO3IIUPEHHIM
cdepu 3actocyBanHs iHbOPMAIHIX TeXHOJIOTIi. BogiHOYAC 3pOCTalOTh HEeraTUBHI actieKTH — iHhopMartiii-
Hi TeXHOJIOTT MOYMHAIOTH BUKOPUCTOBYBATUCA Y IPOTHIPABHUX IIiJISAX, SIK HACIIIOK, BiOYBAIOThCA SIKiCHI
I KUIbKiCHI 3MiHM KiGep3JI0uMHHOCTI, sika HaOyBae Aefasi Oisibin mpodeciiiHoro, OpraHi30BaHOTO Ta BUTOH-
4eHoro xapakrepy. Pegyavmamu. Y crarTi BKa3aHO Ha Bi/ICYTHICTb 3aKOHO/IABYO BU3HAYEHUX MOXKJIMBOC-
Telt onepaTnBHUX miapoaminis Harionanproi momimii Ykpainn peamizoByBaTy 3aBAaHHS MO0 BUSBICHHS
KPUMIHAJILHUX MPaBONOPYILIEHb, SKi BUMHAIOTBCA B Mepeski [HTepHeT, Ta 3anobiraHHsa iM, y TOMY YKCII
3 NPUITUHEHHST ONMPEHHS Ta GIOKYBaHHsT 3a00POHEHOTO i 0OMEKEHOT0 /10 06iry KOHTEHTY, a TaKOXK (hik-
CyBaTH CJI/I1 B pa3i BUMHEHHS TaKUX KPUMiHAJIbHUX IIpaBonopyiens. Bucnosxu. Ha nijcrasi BusHaueHnx
crocobiB 6ToKyBaHHsT Ta 0OMeKeHHsT 00iry 3a60POHEHOTO Yl 0OMEKEHOTO 10 00iry KOHTEHTY B COIialb-
HUX MEPeKaX i BilEOXOCTUHTY POOHUTHCST BUCHOBOK PO HEOOXIHICTD 3aIIPOBAJIKEHHST HOBOTO OIIEPATHBHO-
PO3IIYKOBOTO 3aX0/ly — KOMITIoTepHoro BTpydanns. Hazgaiorbes nponosuii 3 BHeceHHs 3MiH /10 3aKOHY
Yxpainu «[Ipo onepatBHO-PO3IIYKOBY IisIIBbHICTb» 1010 HOPMATUBHOTO BPEryJIIOBAHHS 3alIPOIIOHOBAHO-
IO HOBOTO OIEpaTHBHO-PO3IIyKoBoro 3axoy. [ligxpecmoeTbes, Mo mpoBeienHs BKa3aHUX BUIIE 3aXO/liB
orepaTUBHUMH Miaposzinamu Hattionansroi moinii Ykpainu Mae saificHioBaTucs 6€3 posiidpoByBaHHsT
HaJIeKHOCTI akayHTy Ta [P-aipect 10 paBoOXOpPOHHOTO Opramy 4r ocif, siki B HhOMY TPAIOIOTE. 3pOOJIEHO
BHCHOBOK, 1110 Ha CbOTO/IHi B HOPMATUBHO-IIPABOBUX aKTaX BiJCYTHi BU3HaueHi Ii/icTaBU /151 IPUITUHEHHS
MONIMPEHHs Ta GJIOKYBAHHsT 3a00POHEHOTO KOHTEHTY, 30KpeMa it OlepaTHBHIMH MTipo3iiiamu. Brasate He
Jla€ 3MOTU IIPABOOXOPOHHUM OpraHaM 37illCHIOBaTH B 3aKOHOJIABUO BU3HAYEHOMY I1OJI JisIbHICTD, CHpS-
MOBaHy Ha 3ar00iraHHs] KpUMIHAJIbHUM TIPABOTIOPYILEHHSIM, 110 BUMHAIOTHCS B Mepeki [HTepHeT, Ta 1po-
THAIT M. Y 3B'43KY 3 BUKJIQJICHUM TIPOIIOHYETDLCS 3aIIPOBAUTH TAKHil OIlepaTHBHO-PO3IIYKOBHI 3axifl, K
KOMIT'TOTepHe BTPYYaHHSI, 3aB/SIKN SKOMY onepaTuBHi miaposzian HamioraasHoi nomirii Y kpainm MoKy Th
3/HCHIOBATH 3aXO[U 3 HEIJIACHOTO BUSIBJIEHHSI TAKOIO KPUMIHAJIHLHOTO MPABOIOPYIIEHHS, 3ar0biraHHst
oMy, a Takosk (iKCyBaTH CTi/i B pasi HOTO BUMHEHHS.

KmouoBi cioBa: koMi'ioTepre BTPYYaHHst, OIEPATHBHO-PO3IIYKOBII 3aXijl, 3a60pPOHEHIH KOHTEHT,
orepaTHBHI MiIpo3/ian, KpuMiHATIbHI TpaBONOpYIIIeHHS, Mepeska [HTepHer.
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ORGANIZATIONAL AND LEGAL SUPPORT
OF HUMAN RIGHTS AND FREEDOMS
IN THE NATIONAL SECURITY OF UKRAINE

Abstract. The purpose is to analyse the organizational and legal support of human rights and freedoms in
the national security of Ukraine. Research methods. The paper is executed by applying the general research
and special methods of scientific cognition. The key methods of the article are dialectical, comparative
and modeling methods, which helped to identify and form appropriate approaches. Results. The article
determines that ensuring the security of man and citizen, society and the state is undoubtedly the top
priority of the modern state. Any democratic, legal, social state recognizes security in its country as a priority.
At the same time, security must be ensured both for each person and on a nationwide scale. It was shown
that these relations have a two-way connection: human rights violations not only breach legal prohibitions,
the human position in society, but also negatively affect other elements of the national security system:
asociety in which violations of the rights and freedoms of its members to consider reliable, responsible, civil;
a state in which the rights of its citizens are violated cannot be considered law-governed and democratic,
etc. The system of organizational and legal support of human rights and freedoms in the national security
of Ukraine is represented by a set of hierarchically organized sources of normative regulation. A four-level
system of sources is outlined in the article. Conclusions. 1t is concluded that human rights and freedoms
today are the most important value which the state must ensure in all spheres of life, including security.
The state cannot be otherwise considered legal and one which can participate in international aggression.
The insurance of human rights and freedoms in the field of national security of Ukraine should begin with
organizational and legal support, i. e., the creation of a reliable legal foundation for state activities to enshrine
human rights and freedoms in the field of national security of Ukraine.

Key words: rights and freedoms, enforcement of rights, national security, organizational and legal
support, rule of law state, obligations of the state.

1. Introduction

Ukraine is a sovereign and independent
state, which found itself in a forced adversary
resisting  Russian  aggression.  Currently,
the Russian Federation remains a source
of a protracted threat to Ukraine’s national
security, stability and international democratic
values worldwide. This provides rationale
for introducing an effective strategy aimed
at ensuring the termination of hostilities
and the restoration of the territorial integrity
of Ukraine within its internationally recognized
state border based on international law
(Vseukrainskyi Forum, 2021). The mentioned
provisions are available on the official website
of the All-Ukrainian Forum “Ukraine 30”, part
of which was devoted to the country’s security
issues (May 11—13). In this context, our country
needs constant updating and enhancement
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in terms of legal and organizational support
of human rights and freedoms in the sphere
of Ukrainian national security. The relevance
of the chosen course is evidenced by the holding
of the All-Ukrainian Forum “Ukraine 30”
and consideration of fundamental issues related
to ensuring the country’s security. In light
of this, the author believes that such issue
under study as organizational and legal support
of human rights and freedoms in the sphere
of the national security of Ukraine is hot-button
and needs a new scientific enquiry.

2.  Analysis of recent
and publications

It should be noted that there are no special-
ized studies of organizational and legal support
of human rights and freedoms in the sphere
of national security of Ukraine. Some aspects
of the subject were studied by various
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scientists. For instance, V. A. Lipkan analyzed
the theoretical and methodological principles
of management in the sphere of national secu-
rity of Ukraine (Lipkan, 2005). H. A. Honcha-
renko examined the issue of security manage-
ment in Ukraine (Honcharenko, 2020). Legal
foundations of military security of Ukraine are
investigated in E. L. Streltsov’s monograph
(Streltsov, 2016). O. P. Dzioban explored var-
ious aspects in numerous works: in his mon-
ograph, he undertook an analysis of national
security in the framework of social transfor-
mations (research and provision method-
ology) (Dzioban, 2006), looked at national
security through worldviews and theoretical
and methodological principles (Dzioban, 2021),
philosophical and legal aspects human rights
and national security (Dzioban, Zhdanenko,
2020). One should pay attention to the Inter-
national Conference on the Constitution Day
of Ukraine “Human Rights and National Secu-
rity: the role of the constitutional jurisdiction”
took place, which was attended by the Chair-
man and judges of the Constitutional Court
of Ukraine, the retired judges of the Consti-
tutional Court of Ukraine, representatives
of state authorities, heads and judicial bodies
of constitutional jurisdiction of foreign coun-
tries, representatives of the diplomatic corps
and international organizations, as well as
national and foreign scholars (Prava liudyny i
natsionalna bezpeka, 2021).

The main purpose of this research is to
analyze the organizational and legal support
of human rights and freedoms in the national
security of Ukraine.

3. Research results

The top priority of the modern state
is undeniably to ensure the security
of a man and citizen, society and the country.
Any democratic, legal, social state recognizes
security in its country as a priority. At the same
time, security must be ensured both for each
individual at the national level. We believe
that these relations are bidirectional ones:
human rights violations not only infringe legal
limitations, the human position in society,
but also negatively impact other elements
of the national security system: a society in
which the rights and freedoms violations
can not be considered reliable, responsible,
civil; a state in which the rights of its citizens
are violated cannot be considered legal,
democratic, etc. When it comes to ensuring
the rights and freedoms of a man and citizen,
this is the most important element in the system
of national security.

To comfirm this thesis, the author uses
the provisions of the Fundamental Law
of Ukraine as an example. Thus, Article 3

of the Constitution of Ukraine stipulates that
“an individual, his life and health, honour
and dignity, inviolability and security shall
be recognised in Ukraine as the highest social
value. Human rights and freedoms and their
guarantees outline the content and direction
of the state. Human rights and freedoms,
and guarantees thereof shall determine
the essence and course of activities of the State.
The State shall be responsible to the individual
for its activities. Affirming and ensuring human
rights and freedoms shall be the main duty
of the State” (Konstytutsia Ukrainy, 1996).

A noteworthy  scientific  analogy
of the two-way connection between state
security and human rights is provided by
W. Burke-White. He formulated three well-
founded hypotheses linking the degree of human
rights violations with the manifestations
of interstate aggression, namely: 1) states that
systematically violate the rights and freedoms
of their citizens are highly likely to participate
in international aggression; 2) states in which
the rights and freedoms of man and citizen are
protected sufficiently and well, are unlikely
to take part in international aggression;
3) states in which the rights and freedoms
of man and citizen are respected may be
involved in international intervention only
on the basis of international law and in order
to protect the rights and freedoms of citizens
from violations by their own state (Burke-
White, 2004). Therefore, one may conclude
that human rights and freedoms today are
the most important value that the state must
ensure in all spheres of life, including security.
The state cannot be otherwise considered legal
and potentially be regarded to be able to take
part in international aggression.

The state should strive to ensure
national security, which the legislator offers
to understand as “the protection of state
sovereignty, territorial integrity, democratic
constitutional order and other national
interests of Ukraine from real and potential
threats”. Moreover, “the national interests
of Ukraine are vital interests of man, society
and the state, the implementation of which
guarantees the state sovereignty of Ukraine,
its progressive democratic development, as
well as safe living conditions and welfare of its
citizens” (Pro natsionalnu bezpeku Ukrainy,
2018). From the auhtor’s point of view,
the essence of “vital human interests” is not
limited to “interests”. Primarily, this referes
to human rights and freedoms and then,
the objects of his interests. Moreover, it seems
extremely difficult to distinguish vital interests
from others: each person has his original list
of vital interests. Besides, under different
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circumstances, the priority of interests will
be different. According to O. P. Dzioban
and S. B. Zhdanenko, the most crucial factors
that determine the overall level of society
development, as well as the national security
of the individual state, are such characteristics
as “human freedom”, “human development”
and, as a consequence, “human rights”
(Dzioban, Zhdanenko, 2020, p. 10). This means
that the rights and freedoms of the individual
are the highest state priority and, respectively,
the object of national security. Thus, there
is every reason to assume that ensuring
the rights and freedoms of the individual is
a kind of national security criterion, the level
of the country democracy.

It is worth mentionning that the United
Nations Organization stipulates that “the
protection of human rights in any country
should be carried out in the following areas
of its security: economic security, food security;
health safety; environmental safety; personal
security; public safety; political security”. It
stands to reason that all these areas of security
can be attributed to national security. It is
highly unlikely that national security is ensured
at the appropriate level in a country where
the environmental security of the population
or the personal security of every citizen is not
guaranteed, etc.

From our standpoint, ensuring human rights
and freedoms in the sphere of national security
of Ukraine should begin with organizational
and legal support, that is creating a reliable legal
foundation for state activities to ensure human
rights and freedoms in the field of national
security of Ukraine.

V. O. Antonov considers the system
of national security of Ukraine as one that
intrinsically combines a number of subsystems
and elements, which is due to the objective laws
of human development, society and the state
and is considered an open dynamic system in
the set of its most important internal and exter-
nal relationships (Antonov, 2017, p. 219). We
hold that a separate subsystem that is part
of the national security system of Ukraine basi-
cally is the system of its organizational and legal
support, which we propose to understand a set
of interconnected elements that together ensure
the state of protection of the main objects
of national security of our state.

The Law of Ukraine “On National Security
of Ukraine” stipulates that “the legal basis
of state policy in the spheres of national security
and defense is the Constitution of Ukraine, as
well as other laws of Ukraine, international
treaties approved by the Verkhovna Rada
of Ukraine and issued in compliance with
the Constitution and laws of Ukraine, other
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normative legal acts” (Article 2). Thus,
the legislator defined the hierarchy of state
policy legal regulation sources in the spheres
of national security and defense. We believe
that this approach can undoubtedly be
implemented to determine the organizational
and legal support of human rights and freedoms
in the sphere of national security of Ukraine.
It should be noted though that traditionally
the hierarchy of sources of legal regulation of any
relations in Ukraine is determined as follows:
the Constitution of Ukraine, international
treaties approved by the Verkhovna Rada
of Ukraine, laws of Ukraine, bylaws, and so on
and so forth. Therefore, we propose to explicate
the organizational and legal support of human
rights and freedoms in the field of national
security of Ukraine using the latter approach.
First, organizational and legal support
takes place at the level of the Constitution
of Ukraine. We believe that the Constitution
enshrines rights and freedoms related to
the sphere of national security, which are not
directly related to this sphere, but regulate it.
In fact they basically include: the inalienable
human right to life; the right to respect for
human dignity; the right to liberty and security
of person; inviolability of the home; secrecy
of correspondence, telephone conversations,
telegraph and other correspondence; freedom
of movement, free choice of place of residence,
the right to leave the territory of Ukraine
freely, except for restrictions established by law;
therighttofreedomofthoughtand speech, tofree
expression of one’s views and beliefs; the right
to freedom of thought and religion; the right
to freedom of association in political parties
and public organizations to exercise and protect
their rights and freedoms and to satisfy political,
economic, social, cultural and other interests,
except for restrictions established by law in
the interests of national security and public
order, population health care or protection
of the rights and freedoms of others; the right
to participate in the state administration, in all-
Ukrainian and local referendums, to freely elect
and be elected to bodies of state power and bodies
of local self-government; the right to peaceful
assemblies, without weapons and to hold
meetings, rallies, marches and demonstrations,
the holding of which shall be notified in advance
to the executive authorities or local self-
government bodies; the right to send individual
or collective written appeals or personally
apply to public authorities, local governments
and officials of these bodies, which are obliged
to consider the appeal and give a grounded
response within the relevant time frame, etc.
(Konstytutsia Ukrainy, 1996). Ensuring these
human and civil rights and freedoms is the basis
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of their organizational and legal support and will
maintain the national security of Ukraine.

Second, the international
treaties and  international  obligations
of our state comprise the following element in
the organizational and legal support of human
rights and freedoms in the field of national
security of Ukraine. They are as follows:
the Universal Declaration of Human Rights
of 1948, the Convention for the Protection
of Human Rights and Fundamental Freedoms
of 1950, the International Covenant on
Economic, Social and Cultural Rights
of 1966, the International Covenant on Civil
and Political Rights of 1966. These regulations
stipulate fundamental human rights, which are
guaranteed at the international level and must
be ensured by each member state of these
international instruments.

Third, the organizational and legal sup-
port of human rights and freedoms in the field
of national security of Ukraine is enshrined
by the laws of Ukraine, in particular the Law
of Ukraine “On National Security of Ukraine”,
which lays the foundations and principles
of national security and defense, goals and basic
principles of public policy that will guarantee
society and every citizen protection from threats.
In additition, the following laws of Ukraine can
be referred to this link of normative-legal provi-
sion: “On the principles of domestic and foreign
policy”, “On public associations”, etc.

Fourth, the bylaws which include
the National Security Strategy of Ukraine
of September 14, 2020, which was approved
by the Decision of the National Security
and Defense Council of Ukraine and approved
by the President of Ukraine. It is worth noting
that the National Security Strategy of Ukraine is
entitled “Human Security — Country Security”.
This reaffirms the twofold link between
the security of the individual and the security
of the whole country. As defined by the Strategy,
the priorities of Ukraine's national interests
and national security are: independence
and state sovereignty; restoration of territorial
integrity within the internationally recognized
state border of Ukraine; social development,
first of all development of human capital;
protection of the rights, freedoms and legitimate
interests of the citizens of Ukraine; European
and Euro-Atlantic integration (Stratehiya
natsionalnoi bezpeky Ukrainy, 2020). Thus,
atthelevel of relevant regulations, the protection
of the rights, freedoms and legitimate interests
of the citizens of Ukraine is a priority of national
interests, and human security is an integral part
of the country’s security.

Moreover, regulatory and legal support
includes the Resolution of the Verkhovna Rada

of Ukraine “On the main directions of state
policy of Ukraine in the field of environmental
protection, use of mnatural resources
and environmental safety” of 1998 (Postanova
Verkhovnoi Rady Ukrainy, 1998); the Decision
of the National Security and Defense Council
of Ukraine of March 23, 2021 “On challenges
and threats to national security of Ukraine
in the environmental sphere and priority
measures to neutralize them” (Rishennia Rady
natsionalnoii bezpeky i oborony Ukrainy, 2021)
and other regulations. Given the limited scope
of the present study, we will dwell on these
regulations.

4. Conclusions

The article determines that the top priority
of the modern state is ensuring the security
of a man and citizen, society and the state.
Any democratic, legal, social state recognizes
security in its country as a priority. At the same
time, security must be ensured for each person
as well as nationwide. The author proves that
these relations have a two-way connection:
human rights violations not only breach legal
prohibitions, the human position in society, but
also have a negative impact on other elements
of the national security system a society in
which the rights and freedoms of its members
are violated cannot be considered reliable,
responsible, civil; a state in which the rights
of its citizens are infringed cannot be considered
legal, democratic, etc. It all starts with ensuring
the rights and freedoms of man and citizen
and this is the most crucial element in the system
of national security. It is concluded that human
rights and freedoms today are the indispensable
values that the state must ensure in all spheres
of life, including security. The state cannot be
otherwise considered legal and virtually able to
participate in international aggression.

In the author’s opinion, the protection
of human rights and freedoms in the field
of national security of Ukraine should begin
with organizational and legal support, i.e.,
creation of a reliable legal foundation for state
activities to ensure human rights and freedoms
in the field of national security of Ukraine. We
believe that a separate subsystem, that is part
of the national security system of Ukraine,
is the system of its organizational and legal
support, which we propose to understand a set
of interconnected elements that together ensure
the state of protection of the main objects
of national security of our state. The system
of organizational and legal support of human
rights and freedoms in the sphere of national
security of Ukraine is represented by a set
of hierarchically organized sources of normative
regulation. In the article we outline a four-
level system of sources. First, organizational
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and legal support takes place at the level
of the Constitution of Ukraine, which enshrines
rights and freedoms relating to national
security. Further, in the field of national security
of Ukraine, there are relevant international
treaties and international obligations. Third,
there are the relevant laws of Ukraine, as
follows: “On National Security of Ukraine”, “On
the Principles of Domestic and Foreign Policy”,
“On Public Associations”, etc. Fourth, there are
the bylaws, such as National Security Strategy

of Ukraine, Resolution of the Verkhovna
Rada of Ukraine “On the Main Directions
of the State Policy of Ukraine in the Field
of Environmental Protection, Use of Natural
Resources and  Ensuring Environmental
Security”, as well as Decisions of the National
Security and Defense Council of Ukraine “On
Challenges and Threats to National Security
of Ukraine in the Environmental Sphere
and Priority Measures for Their Neutralization”
and other regulations.

References:

Antonov, V.0. (2017). Konstytutsiyno-pravovi zasady natsionalnoi bezpeky Ukrainy: monohrafiia
[Constitutional-legal principles of national security of Ukraine: monograph] / ed. by Yu.S. Shemshuchenko.
Kyiv: TALKOM (in Ukrainian).

Burke-White, W.W. (2004). Human Rights and National Security: The Strategic Correlation. Harvard
Human Rights Journal, no. 17, pp. 254. Retrieved from: https://www.law.upenn.edu/cf/faculty /wburkewh/
workingpapers/.pdf (in English).

Dzioban, O.P. (2006). Natsionalna bezpeka v umovakh sotsialnykh transformatsiy (metodolohia
doslidzhennia ta zabezpechennia): monohrafiia [National security in terms of social transformations (research
methodology and support): monograph]. Kharkiv: Konstanta (in Ukrainian).

Dzioban, O.P. (ed.). (2021). Natsionalna bezpeka: svitohliadni ta teoretyko-metodolohichni zasady:
monohrafiia [National security: worldview and theoretical and methodological principles: monograph]. Kharkiv:
Pravo (in Ukrainian).

Dzioban, O.P., Zhdanenko, S.B. (2020). Prava liudyny i natsionalna bezpeka: filosofsko-pravovi aspekty
vzaiemozviazku [Human rights and national security: philosophical and legal aspects of the relationship].
Informatsiya i pravo: naukovyi zhurnal, no. 2, pp. 9-22 (in Ukrainian).

Honcharenko, H.A. (2020). Upravlinnia sektorom bezpeky Ukrainy: problemy teorii ta praktyky
[Management of the security sector of Ukraine: problems of theory and practice]. Kharkiv: Pravo (in Ukrainian).

Konstytutsia Ukrainy [The Constitution of Ukraine] (1996). Vidomosti Verkhovnoi Rady Ukrainy, no. 30,
art. 141 (in Ukrainian).

Lipkan, V.A. (2005). Teoretyko-metodolohichni zasady upravlinnia u sferi natsionalnoi bezpeky Ukrainy:
monohrafiia [Theoretical and methodological principles of management in the field of national security of
Ukraine: monograph]. Kyiv: Tekst (in Ukrainian).

Postanova Verkhovnoi Rady Ukrainy “Pro Osnovni napryamy derzhavnoi polityky Ukrainy u haluzi
okhorony dovkillia, vykorystannia pryrodnykh resursiv ta zabezpechennia ekolohichnoi bezpeky” [Resolution
of the Verkhovna Rada of Ukraine “On the Main Directions of the State Policy of Ukraine in the Field of
Environmental Protection, Use of Natural Resources and Ensuring Environmental Safety”] (1998). Vidomosti
Verkhoonoi Rady Ukrainy, no. 38—39, art. 248 (in Ukrainian).

Prava liudyny i natsionalna bezpeka: rol orhanu konstytutsiinoi yurysdyktsii: Mizhnarodna konferentsia z
nahody Dnia Konstytutsii Ukrainy [Human rights and national security: the role of the body of constitutional
jurisdiction: International Conference on the occasion of the Constitution Day of Ukraine] (2019). Retrieved
from: https://ccu.gov.ua/novyna/prava-lyudyny-i-nacionalna-bezpeka-rol-organu-konstytuciynoyi-
yurysdykeiyi-mizhnarodna-1 (in Ukrainian).

Rishennia Rady natsionalnoii bezpeky i oborony Ukrainy “Pro vyklyky i zahrozy natsionalnii bezpetsi
Ukrainy v ekolohichnii sferi ta pershocherhovi zakhody shchodo yikh neitralizatsii” vid 23 bereznia 2021 r.
[Decision of the National Security and Defense Council of Ukraine “On challenges and threats to Ukraine’s
national security in the environmental sphere and priority measures to neutralize them” dated March 23, 2021]
(2021). Uriadovyi kurier, no. 57 (in Ukrainian).

Stratehiya natsionalnoi bezpeky Ukrainy vid 14 veresnia 2020 r. [National Security Strategy of Ukraine
of September 14, 2020] (2020). Retrieved from: https://www.president.gov.ua/documents/3922020-35037 (in
Ukrainian).

Streltsov, E.L. et al. (2016). Pravovi osnovy voiennoi bezpeky Ukrainy: monohrafia [Legal foundations
of military security of Ukraine: monograph]. Lviv: Natsionalna akademia sukhoputnykh viisk (in Ukrainian).

Vseukrainskyi Forum “Ukraina 30" Bezpeka krainy (11-13 travnia 2021 r.) [All-Ukrainian Forum
“Ukraine 30™: Security of the country (May 11-13, 2021)] (2021). Retrieved from: https://ukraine30.com/
national_security (in Ukrainian).

Zakon Ukrainy “Pro natsionalnu bezpeku Ukrainy” [Law of Ukraine “On national security of Ukraine”]
(2018). Vidomosti Verkhoonoi Rady Ukrainy, no. 31, art. 241 (in Ukrainian).

102



7/2021
INTERNATIONAL LAW

Jenuc Yuowcos,

Kandudam 10puduuHuUx Hayk, cmapwuil naykosuil cnispodimnux, Hayxoeo-docaionuil incmumym
depacasnozo Gydienuymea ma micueeozo camospsoyeanns Hauionanvnoi axademii npasosux nayx
Ypainu, eyn. Yepnuwescoxa, 80, Xapxis, Yipaina, indexc 61002, denys_chyzhoo@ukr.net

ORCID: orcid.org/0000-0002-4843-0670

OPTAHI3AIINTHO-IIPABOBE 3ABE3IIEUEHHS ITPAB TA CBOBO/]
JIIOJTUHU Y COEPI HAITIOHAJIBHOI BE3IIEKU YKPATHU

Awnorauisi. Memoro cmammi € aHajii3 opraHisaiiiiHo-1paBoBoro 3abesnevyeHHs mpas i cBOOO/ JIOU-
Hu y cdepi HattioHabHOT Oesniekn Ykpaitnu. Memoou docaioncenns. CTaTtsi BAKOHAHA 13 3aCTOCYBAHHAM
3araJbHOHAYKOBUX Ta CIIEIiaJbHUX METO/AIB HayKoBoro IisHanus. [IpoBignumMu MmetogaMu 10CipKeHHs
Oy AiaekTHYHUE, KOMITAPATHBHIHN | METO/l MOJIEIIOBAHHS, SIKi IAJIM 3MOTY BHOKPEMUTH Ta ¢(hopMyBa-
TH BifNOBiAHI Higxoau. Pesyavmamu. Y crarti BUsHaueHO, 110 3a0e31edeHHs Oe31eKU JIIOUHU Ta TPO-
MA/ISIHMHA, CYCIIIIbCTBA Ta 3arajloM JIEpPKaBU €, Oe3IepeyHo, HANrOJIOBHININM MPIOPUTETOM CY4YacHOi
nepkasit. By/b-sika 1eMOKpaTHYHa, TPaBOBa, COIiaIbHA JIeP/KaBa BU3HAE MPIOPUTETHOIO OE3MEKy Y CBOiil
kpaini. [Tpu pomy Gesrieka Mae 3abe3IedyBaTHCs SIK MO0 KOKHOT 0co0U, TaK | Ha 3aTajilbHOEPKABHOMY
piBHi. ABTOPOM /10BE/ICHO, 110 I1i Bi/[HOCUHU MaIOTh IBOCTOPOHHIH 3B’I30K: TIOPYIIEHHS 1IPaB JIOAUHH He
JIMIITE TIOPYITY€E 3aKOHO/ABYi 3a60POHN, CTAHOBHIIE JIOANHH B CYCIIIIBCTBI, il HETATHBHO BIUIMBAE HA
iHIII eJleMEHTH CHCTeMU HalliOHAIbHOT Oesieku. Tak, CyCIibeTBO, y IKOMY Bii0yBatOThCsI TOPYIIEHHS
mpas i cBOOOI 10T0 YYACHWKIB, HEe MOKHA BBAKATU HANIHHUM, BiMOBIZAJIbHUM, IPOMAISHCHKUM; [I€p-
JKaBy, y AKiil BifOyBa€ThCsT MOPYIIEHHS MPaB il rPOMaIsiH, He MOKHA BBAKATH [PABOBOIO, JIEMOKPATHY-
Ho1o Tomo. KoHcTatoBaHo, 10 OKPEMOIO MiCKCTEMOIO, IKa BXOAUTD 0 CUCTEMU HAI[lOHAJIbHOI Oese-
K1 YKpainu, € cucrema ii opramisaiiiiHo-mpaBoBoro 3abesnedeHs, M/ sk 3aponoHOBAHO PO3YMITH
KOMIIJTEKC B3AEMOTIOB'SI3AHUX EJIEMEHTIB, M0 B CYKYTTHOCTI 3a6€3MeUyI0Th CTaH 3aXUIIEHOCTI OCHOBHIX
00'€KTiB HallioHAIbHOT Ge3tieku Haioi gepskasu. CucreMa opraHisaniiiHo-1paBoOBOTO 3abe3IeueHHsl IpaB
i cBoGo oanHN y cdepi HalioHaIbHOT Ge3mekn YKpaiHu mpejcTaBaeHa KOMIIEKCOM i€papXidHo BIO-
PAIKOBAHUX JIPKepesl HOPMATUBHOTO PETyJIIOBAHHA. Y CTATTi BU3HAUEHO YOTHPHPIBHEBY CHCTEMY TaKUX
JuKepelt. Bucnoexu. 3pobiieHo BUCHOBOK IIPO Te, M0 TIpaBa i cBOGOM JIOAUHU ChOTO/HI CTAHOBJISATD Haii-
BasKJIMBIIITY IIHHICTB, IKY JiepkaBa Ma€ 3a0e31euyBaTh B ycix chepax JKUTTEMSIBHOCTI, 30KpeMa i y cde-
pi Gesniexu. B inuomy pasi gepikasa He MOKe BBKATHCS IPABOBOIO Ta MOTEHIIIHO CIIPUIIMATUMEThCS SIK
TaKa, 10 Moske GpaTi yuacTb y MisKHApOAHiil arpecii. 3abe3nieuerHst pas i cBoOO1 oAU y cepi Hatli-
OHAJIbHOI Oe31eKkn YKpaiHi Ma€ PO3IOYMHATUCS 3 OPraHi3alliiiHO-IPaBOBOTO 3abe3IeyenHst, TOOTO CTBO-
PeHHs1 HaliliHOTO PaBOBOTO (DYHAAMEHTY /ISt IEPFKABHOT AiSIBHOCTI 111010 3a0e311eYeHHsI IIPaB Ta CBOOO/L
JouHN y chepi HallioHaIbHOT Ge3ieku YKpaiHu.

Kimiouosi cioBa: npasa ta cBoGoau, 3abesnedeHHs npas, HallioHaJbHa Oesleka, opraHisaiiiino-
npaBoBe 3abe3MedeH s, IPaBoBa AepPKaBa, 30008 I3aHHs ICPKABHI.
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