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PROSPECTS FOR LEGAL REGULATION
OF BANKS’ PARTICIPATION IN THE DEPOSIT
GUARANTEE FUND FOR INDIVIDUALS

Abstract. The purpose of this publication is to consider the prospects of legal regulation
of banks’ participation in the Deposit guarantee fund for individuals taking into account the adaptation
of Ukrainian legislation to the EU acquis. Therefore, it is considered the legal basis of deposit guarantee
relations, the legal status of the Deposit guarantee fund for individuals, the impact of Directive 2014,/49/
EU on the regulation of banking activities and the possibility of changes in the regulation of relations
in the Deposit guarantee fund for individuals. Research methods. The paper is executed by applying
the general research and special methods of scientific cognition.

Results. The legal regulation consists of legislative acts which, in addition to special laws, should also
include the relevant acts of the National Bank of Ukraine and the Deposit guarantee fund for individuals.
This approach needs to be further explored for compliance with the EU acquis and national choices in
adaptation. It is quite perspective to change the legal status of the Deposit guarantee fund for individuals
to deprive the body of supervisory powers and the formation of rights solely from the administration
of the guarantee system and supervision only in this part of the banking activities (in the sense of audit).
The lack of participation in the deposit scheme limits only one type of bank activity — attracting
and placing deposits. In this case, the powers of Deposit guarantee fund for individuals to liquidate banks
are disproportionate.

Conclusions. The status of the Deposit guarantee fund for individuals has the characteristics of state
regulation of the guarantee system, and does not only administer the system, so its “participation” in these
relations is not equal to other participants. Within the framework of adaptation of Ukrainian legislation
to EU legislation and deregulation, the idea of depriving the Deposit guarantee fund for individuals
of powers, introducing alternative guarantee schemes, as well as building an intermediate link between
the National Bank of Ukraine and banks in accordance with the experience of EU member states is
promising. Participation in the deposit guarantee relationship of individuals should be not only a basis for
the provision of deposit services, but also a system that allows you to accumulate funds, offer best practices
and administer the system, rather than control it.

Key words: deposit guarantee, Deposit guarantee fund for individuals, deregulation, state regulation,
proportionality, EU acquis, deposit guarantee system, bank.

1. Introduction

The study of the legal status of the Deposit
guarantee fund for individuals, its powers,
the relationship of participation of banks in
deposit guarantee, the ratio of legislation
and other regulations is quite relevant
and attracts attention especially in times of eco-
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nomic downturn. Any legal regulation of eco-
nomic relations must be predictable for both
the parties to the relationship and the regu-
lator. It is not only a matter of upholding
the rule of law, but also of responding in
a timely and proportionate manner to contem-
porary challenges.
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Currently, the provisions on the mandatory
participation of banks in deposit guarantee rela-
tions are controversial that are caused not only
by the need to contribute costs to the Deposit
guarantee fund for individuals but also by
the actual powers of regulators and their rela-
tionship for regulatory purposes. The novelty
of scientific research in this area is the forma-
tion of a consolidated economic and legal view
on the regulation of deposit guarantee relations
of individuals based on deregulation and in
terms of fulfilling Ukraine’s international obli-
gations. The analysis of dissertation researches
allows us to conclude that the issues in this
area reduce to the participation of the Deposit
guarantee fund for individuals in private rela-
tions (Voitsekhovska, 2016), as well as admin-
istrative and legal regulation of its activities
(Naumenko, 2021).

This publication aims to consider the pros-
pects of legal regulation of banks’ participation
in the Deposit guarantee fund for individuals
taking into account the adaptation of Ukrainian
legislation to the EU acquis. Therefore, we aim
to consider the legal basis of deposit guarantee
relations, the legal status of the Deposit guar-
antee fund for individuals, the impact of Dir-
ective 2014/49/EU on the regulation of bank-
ing activities and the possibility of changes in
the regulation of relations in the Deposit guar-
antee fund for individuals. The methodological
basis of the study is economic and legal views on
the proportional regulation of relations, guaran-
teeing the deposits of individuals.

2. Legal basis for deposit guarantee in
Ukraine

The law establishes: 1) the legal, financial
and organizational principles of the deposit
guarantee system for individuals; 2) the powers
of the Deposit guarantee fund for individuals
(hereinafter — the Fund); 3) the procedure for
payment of deposit compensation by the Fund,
and regulates relations between the Fund,
banks, the National Bank of Ukraine; 4) func-
tions of the Fund on withdrawal of insolvent
banks from the market and liquidation of banks
(Part 1 of Article 1 of the Law).

The purpose of this Law is: 1) protection
of the rights and legitimate interests of bank
depositors; 2) strengthening confidence in
the banking system of Ukraine; 3) stimulating
the attraction of costs into the banking system
of Ukraine; 4) ensuring an effective procedure
for withdrawal of insolvent banks and liquida-
tion of banks (Part 2 of Article 1 of the Law).

In general, the system of guarantee-
ing deposits of individuals is defined as a set
of relations regulated by this Law, the subjects
of which are the Fund, the Cabinet of Minis-
ters of Ukraine, the National Bank of Ukraine,
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banks and depositors (paragraph 15, part 1
of Article 2 of the Law). At the same time,
the true essence of the guarantee system is
ambiguous, given the focus of the Law on
the powers of the Fund and not on the private
law principles of the system, which are the sub-
ject of separate legal research (Voitsekhovska,
2016, p. 78).

The analysis of the provisions of the Law
gives grounds to conclude that the deposit
guarantee system is not one-tier system, consid-
ering that the subject of regulation (parliament)
empowers the Fund to regulate relations within
this system. Thus, within the limits of its func-
tions and powers, the Fund carries out norma-
tive regulation of the system of guaranteeing
deposits of individuals and withdrawal of insol-
vent banks from the market (Part 1 of Article 6
of the Law). Thus, the Fund is granted a special
status of a regulator in the relations that define
it as a participant.

The Law of Ukraine “On Banks and Bank-
ing” should be singled out, the purpose of which
is to ensure the legal protection of the legitim-
ate interests of depositors and other bank cus-
tomers, sustainable development and stability
of the banking system (part 1 of article 1).

Such legal regulation of the Fund’s position
in the guarantee system should be critically
analysed for compliance with Ukraine’s inter-
national obligations, in particular — the Associ-
ation Agreement between Ukraine and the EU
(Uhodaproasotsiatsiiumizh Ukrainoiu,zodniiei
storony, ta Yevropeiskym Soiuzom, Yevro-
peiskym spivtovarystvom z atomnoi enerhii
i yikhnimy derzhavamy-chlenamy, z inshoi
storony, 2014). Article 133 of the Agreement
provides for the approximation of legislation
to the EU acquis; thus, Ukraine will ensure
the gradual alignment of its existing laws
and future legislation with the EU acquis
starting from the date of signing this Agree-
ment and gradually extending to all elements
of the EU acquis listed in Annex XVII to this
Agreement.

V.V. Kochyn draws attention to Direc-
tive Ne 94/19/EC of the European Parliament
and of the Council of 30 May 1994 on deposit
guarantee scheme, the provisions of which must
be implemented within 4 years from the date
of entry into force of this Agreement (i. e. before
01.09.2021), in particular, to the fact that
the this Directive expired almost immediately
after the signing of the Agreement on the basis
of Directive 2014/49/EU of 16.04.2014 (Euro-
pean Union, 2014).

Thus, the legal regulation consists of legisla-
tive acts which, in addition to these laws, should
also include the relevant acts of the National
Bank of Ukraine and the Fund. This approach
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needs to be further explored for compliance
with the EU acquis and national choices in
adaptation.

3. Legal status of the Fund

The legal status of the Fund is determined
by Article 3 of the Law, according to which
it is an institution (ycramosa) that performs
special functions in the field of guaranteeing
deposits of individuals and withdrawal of insol-
vent banks from the market and liquidation
of banks in cases established by this Law; legal
entity under public law; property management
entity; economically independent institution
(ycranoBa); non-profit institution (ycranosa)
(parts 1-3). Such a legislative approach does
not fully address the issue of organizational
and legal form, which is perceived by some
researchers as a foundation (ycranosa) (Voit-
sekhovska, 2016, p. 41), although it may be
an institution (incruryiis) in its broadest sense
(Kochyn, 2017, p. 29).

Understanding the organizational and legal
form of the Fund is important for the subse-
quent regulation of relations both within inter-
nal relations in the organization, and inter-
connected — external, which in accordance with
Article 4 of the Law can be outlined through
an understanding of the Fund’s functions. So,
we consider it appropriate to pay attention to
the following functions:

— it accumulates costs received from the
sources specified in Article 19 of this Law, mon-
itors the completeness and timeliness of the
transfer of fees by each participant of the Fund,

— it regulates the participation of banks
in the system of guaranteeing deposits of indi-
viduals;

— it applies financial sanctions to banks and
their managers, respectively, and imposes ad-
ministrative fines.

Please note that Directive 2014/49/EU
separately delimits:

a) competent authority — a national com-
petent authority as defined in point (40)
of Article 4(1) of Regulation (EU) Ne 575/2013
(a public authority or body officially recognised
by national law, which is empowered by national
law to supervise institutions as part of the super-
visory system in operation in the Member State
concerned);

b) designated authority — a body which
administersa DGS pursuant to this Directive, or,
where the operation of the DGS is administered
by a private entity, a public authority desig-
nated by the Member State concerned for super-
vising that scheme pursuant to this Directive.

That means, there are a body of supervision
and body of administration. In view of this,
the question arises as to whether the Fund
has the authority to regulate banking activ-

ities and their relationship with the powers
of the National Bank of Ukraine. So, in accord-
ance with Article 30 of the Law, the Fund regu-
lates the activities of banks by:

1) adoption, within the limits of its powers,
of normative legal acts obligatory for execution
by banks;

2) exercising control over the fulfilment
of banks” obligations in connection with their
participation in the deposit guarantee system
for individuals;

3) withdrawal of insolvent banks from
the market;

4) in other forms provided by this Law.

In accordance with Part 2, the regula-
tory powers of the Fund, defined by this Law,
apply to all banks in Ukraine; banks are obliged
to comply with the regulations of the Fund
and comply with the requirements established
by the Fund within its powers. Thus, the powers
of the Fund have signs of regulatory influence
within the meaning of Art. 12 of the Economic
Code of Ukraine.

The legal literature states that deregulation
of the economy involves reducing state control
over economic activities by creating an appro-
priate market by: a) regulating the general prin-
ciples of the market (stock, banking, insurance,
etc.) through the formation of requirements
for the status of their subjects and technical
regulation of objects of relations; b) gradual
empowerment of the regulator of self-regulatory
organizations; c¢) providing a mechanism for
the protection of economic entities regardless
of their participation in self-regulatory organiz-
ations, as well as to form a mechanism of respons-
ibility that will ensure the implementation
of state policy on the way to a market economy
and consumer protection (Kochyn,2015,p. 117).

In this aspect, it should be added that
Ukraine has a wide network of public audit bod-
ies, so there are proposals to review the powers
in the field of public administration of finance
(Gurzhii et al., 2019, p. 293). The EU empha-
sizes the need to distinguish between so-called
“mediation” and rule-making institutions
(Nicolosi, Mustert, 2020, p. 300). Thus, it is
quite perspective to change the legal status
of the Fund to deprive the body of supervisory
powers and the formation of rights solely from
the administration of the guarantee system
and supervision only in this part of the banking
activities (in the sense of audit).

4. Directive 2014/49/EU and banking
legislation

Directive 2014/49/EU in Article 1 pro-
vides that it applies to down rules and proced-
ures relating to the establishment and the func-
tioning of deposit guarantee schemes (DGSs):
(a) statutory DGSs; (b) contractual DGSs that
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are officially recognised as DGSs in accordance
with Article 4(2); (¢) institutional protection
schemes (IPS) that are officially recognised as
DGSsinaccordance with Article 4(2); (d) credit
institutions affiliated to the schemes referred
to in points (a), (b) or (c¢) of this paragraph.

Participation in the guarantee scheme is not
the same as participation in the Fund. That is,
we are talking about models of voluntary par-
ticipation in the Fund and understanding it as
a self-regulatory organization rather than as
a state regulator. This approach is somewhat
traced in the draft law Ne 3942 of 28.07.2020
(Proekt Zakonu pro vnesennia zmin do Zakonu
Ukrainy “Pro systemu harantuvannia vkladiv
fizychnykh osib”, 2020), but it seems that would
be also state regulation, carried out by the Fund.

Article 4 of Directive 2014/49/EU regulates
official recognition, membership and super-
vision. Firstly, each Member State shall ensure
that within its territory one or more DGSs are
introduced and officially recognised. Secondly,
a contractual scheme as referred to in point
(b) of Article 1(2) of this Directive may be offi-
cially recognised as a DGS if it complies with
this Directive.

An IPS may be officially recognised as
a DGS if it fulfils the criteria laid down in
Article 113(7) of Regulation (EU) Ne 575,/2013
and complies with this Directive. Thus, compe-
tent authorities are empowered to grant permis-
sion if the following conditions are fulfilled:

(a) the counterparty is an institution,
afinancial holding company or a mixed financial
holding company, financial institution, asset
management company or ancillary services
undertaking subject to appropriate prudential
requirements; the counterparty is established
in the same Member State as the institution;
there is no current or foreseen material prac-
tical or legal impediment to the prompt transfer
of own funds or repayment of liabilities from
the counterparty to the institution;

(b) the arrangements ensure that the insti-
tutional protection scheme is able to grant
support necessary under its commitment from
funds readily available to it;

(c) the institutional protection scheme
disposes of suitable and uniformly stipulated
systems for the monitoring and classifica-
tion of risk, which gives a complete overview
of the risk situations of all the individual mem-
bers and the institutional protection scheme
as a whole, with corresponding possibilities
to take influence; those systems shall suitably
monitor defaulted exposures in accordance with
Article 178(1);

(d) the institutional protection scheme con-
ducts its own risk review which is communi-
cated to the individual members;
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(e) the institutional protection scheme
draws up and publishes on an annual basis, a con-
solidated report comprising the balance sheet,
the profit-and-loss account, the situation report
and the risk report, concerning the institu-
tional protection scheme as a whole, or a report
comprising the aggregated balance sheet,
the aggregated profit-and-loss account, the situ-
ation report and the risk report, concerning
the institutional protection scheme as a whole;

(f) members of the institutional pro-
tection scheme are obliged to give advance
notice of at least 24 months if they wish to end
the institutional protection scheme;

(g) the multiple use of elements eligible
for the calculation of own funds (hereinafter
referred to as multiple gearing) as well as any
inappropriate creation of own funds between
the members of the institutional protection
scheme shall be eliminated;

(h) the institutional protection scheme shall
be based on a broad membership of credit insti-
tutions of a predominantly homogeneous busi-
ness profile;

(i) the adequacy of the systems referred to
in points (c¢) and (d) is approved and monitored
at regular intervals by the relevant competent
authorities.

An important note about membership
is the requirements that a credit institution
authorised in a Member State pursuant to
Article 8 of Directive 2013/36/EU shall not
take deposits unless it is a member of a scheme
officially recognised in its home Member State
pursuant to paragraph 1 of this Article.

Please note that in accordance with Art. 47
of the Law of Ukraine “On Banks and Bank-
ing” the bank has the right to provide bank-
ing and other financial services (except for
insurance services), as well as to carry out
other activities specified in this article, both in
national and foreign currency, in particular:

a) banking services include:

1) attraction of costs (deposits) and bank
metals from an unlimited number of legal enti-
ties and individuals;

2) opening and maintaining current (settle-
ment, correspondent) accounts of clients,
including in bank metals, and conditional stor-
age accounts (escrow) (shall be enforced from
01.08.2022);

3) placement of attracted costs (deposits),
including on current accounts, costs and bank
metals on their own behalf, on their own terms
and at their own risk;

b) the bank has the right to provide its cli-
ents (except banks) with certain financial ser-
vices by concluding agency agreements with
legal entities (commercial agents). The Bank
provides services to individuals and legal enti-
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ties for trading in currency values in cash
and non-cash form with simultaneous crediting
of currency values to their accounts in accord-
ance with the Law of Ukraine “On Currency
and Currency Transactions”,

¢) the bank, in addition to providing finan-
cial services, has the right to carry out activ-
ities related to: investments; issue of own
securities; storage of valuables (including
the accounting and storage of securities
and other valuables confiscated (arrested) in
favour of the state and/or declared owner-
less) or the provision of property lease (rent)
of an individual bank safe; collection of funds
and transportation of currency values; provi-
sion of consulting and information services on
banking and other financial services; provi-
sion of services of a bond issuer in accordance
with the Law of Ukraine “On Capital Markets
and Organized Commodity Markets”;

d) the bank has the right to provide payment
services in accordance with the Law of Ukraine
“On Payment Services” taking into account
the requirements of this Law and regulations
of the National Bank of Ukraine governing
the activities of banks.

In addition, in the legal literature A.V. Kos-
truba has already proposed to form additional

(alternative) compensation systems (Kostruba,
2014, p. 189). Thus, the lack of participation in
the deposit scheme limits only one type of bank
activity — attracting and placing deposits. In
this case, the Fund’s powers to liquidate banks
are disproportionate.

5. Conclusions

Summing up certain results, we consider
it expedient to pay attention to the following.
The status of the Fund has the characteristics
of state regulation of the guarantee system,
rather than its administration, so its “participa-
tion” in these relations is not equal, and there-
fore, there are shortcomings regarding the dual
purpose of legal regulation. Within the frame-
work of the adaptation of Ukrainian legislation
to the EU acquis and deregulation, the idea
of depriving the Fund of power, introducing
alternative guarantee schemes, as well as build-
ing an intermediate link between the National
Bank of Ukraine and banks in accordance with
the experience of EU member states, is prom-
ising. As a result, participation in the deposit
guarantee relationship of individuals should
be not only a basis for the provision of deposit
services but also a system that allows ones to
accumulate funds, offer best practices and mon-
itor the system, not control it.
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INEPCIIEKTUBU ITIPABOBOT'O PET'YJIIOBAHHA YYACTI BAHKIB
Y ®OH/AI TAPAHTYBAHHSA BKJIAIIB ®I3NUYHIX OCIb

Amnortauisi. Mema. I1y6ikanisi Mae Ha MeTi PO3IJISTHYTH TTEPCTIEKTUBH IIPABOBOTO PETYJIIOBAHHS yUac-
Ti GaHKiB y Domnzi rapaHTyBaHHS BKIAIB QiSUIHIX ocib 3 OTJISITY Ha aJIalTalliio 3aKOHOaBCTBA Y KpaiHu
1o acquis €sporneiicbkoro Coto3y. ToMy po3IiIsIaeTbCs IPaBOBa OCHOBA BiZIHOCUH TapaHTYBAHHS BKJIA-
niB, mpaBoBuii cratyc Momay rapanTyBaHHs BKIaiB disnannx ocib, Bmms Jupextusn 2014/49/€C wa
perysoBanHst OaHKiBCHKOI isSTBHOCT] Ta MOXKJIMBICT 3MiH y peryJiioBanti BifHocuH y MowHi rapanTy-
BaHHs BKJIA/IB bisuunux ocib. Memoou docniosxcenns. PoboTy BUKOHAHO Ha ITiICTaBi 3araIbHOHAYKOBUX
i crIeniaJbHUX METO/IiB HAYKOBOT'O Mi3HAHHS.

Pe3ynvmamu. 1IpaBoBe perymoBaHHS CKJIA/IAETBCS i3 3aKOHOABYMX aKTiB, sKi, KpiM CHeIiaabHNIX
3aKOHIB, MOBUHHI BKJII0OYATH TaKoK Biamosiani aktn Harionanbioro 6anky Ykpainu ta Dommy rapan-
TyBaHHs BKJIaAiB (ismunux oci6. Ieil miaxin morpebye MOAANBIIOr0 BUBYEHHS MIOAO BiANOBiAHOCTI
3a3HAYEHKX aKTiB 3aKOHOMABCTBY €Bponeiicbkoro Corwsy Ta HallioHaibHIM BuGOpaM y cdepi azarrarii.
[lisikoM TiepcrieKTUBHO 3MiHUTH TIpaBoBuil craryc DoHy rapaTyBaHHs BKJIAAIB (QisudyHux 0cib, mob
0306ABUTH I[€fl OPraH HATJISIIOBUX TIOBHOBAKEHD Ta (DOPMYBAHHSI IPAB BUKJIIOYHO Bifl aIMiHICTPYBaHHST
rapaHTiiiHoi cucTeMM W HATJISILY JIMIIE B I yacTrHi GaHKiBChKOI AistbHOCT (y ceHci aynuty). BincyT-
HICTb y4acTi B IEMO3UTHIN cxeMi 00MEKYE JIHIIe OANH BU AiAIbHOCTI 6aHKy — 3aTy4eHHsI Ta PO3MIIIEHHsI
JeTosuTiB. Y 1[boMy pasi noBHoBaxkeHHss DOHLY rapaHTyBaHHS BKJIaAiB GisUuHUX 0ci6 11010 JiKBiganii
GaHKiB € HEMPONOPILIHUMHY.

Bucnosxu. Craryc @oHy rapanTyBaHHs BKJIAAIB (Bi3uYHUX 0Cib Ma€ O3HAKM JIEPKABHOTO PETYJIIO-
BaHHS CHUCTEMM TapaHTyBaHHS, a He JIUIIE aZAMiHICTPYBaHHS CHCTEMM, TOMY HOTO «y4acTby y IUX BiJ-
HOCHHAX He € PIBHONPABHOIO MO0 {HIMNX yYacHUKIB. ¥ Meskax afanTailil yKpaiHChbKOTO 3aKOHOABCTBA
110 3aKoHOzIaBCcTBa €Bpomneiicbkoro Coro3y Ta JeperyJisiilii BBaXKaeThCsl EPCIEKTUBHOIO i1est 1030aBJieH-
ust Qoupty rapanTyBaHHs BKIaiB GiswaHEX 0ci6 TOBHOBAKEHD, 3aIPOBA/IKEHHS aTbTEPHATUBHIX CXEM
rapaHTyBaHHs1, a TAKOXK 1100Y10Ba IPOMiKHOTO 3B’s13Ky Mixk HarfionanbHum GaHkoM YKpaitu Ta 6aHKaMu
BiNOBIZIHO 710 ZOCBiNYy Ziep:kaB — 4ieHiB €pporeiicbkoro Co03y. Y4acTb y BiIHOCHHAX TapaHTyBaHHS
BKJI/IB (hisuuHuX 0Ci6 Ma€ OGYTH He TIIBKU MiICTABOIO JUIs HATAHHS JCO3UTHHX MOCIIYT, a i CHCTEMOIO,
SIKa JIa€ 3MOTY aKyMyJIIOBaTH KOIITHU, IPOIOHYBAT! HAllKpallli TPaKTUKU Ta aJMiHICTPyBaTH CUCTEMY, a He
KOHTPOJIIOBATH ii.

Kiouosi ciosa: rapanTyBanHs BKia1iB, QOHA rapaHTyBaHHS BKJIaAiB HisuHUX 0Ci0, 1eperyToBaHHsl,
Jiep;KaBHe peryJIloBaHHs, IIPONoOpLiiiHicTh, acquis €spormeiicbkoro Cow3y, cucreMa rapaHTyBaHHS
BKJIQ/IiB, OaHK.
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