ENTREPRENEURSHIP,

ik AW

A monthly scientific-practical law
journal has been issued since

January 1, 1996

Chief Editor
Makhinchuk
Vitalii
Mykolaiovych

Editorial Board:

Bakalinska O.0.
Berestova LE.
Bobryk V.I.
Vavzhenchuk S. Ya.
Vasylieva V. A.
Derevianko B.V.
Kalaur L R.
Kostruba A.V.
Krupchan O. D.
Patsuriia N.B.
Stefanchuk M.O.
Fedorchenko N.V.
Robert Tabashevskyi
(Poland)

HELVETICA
PUELISHING HOUSE

ACADEMICIAN FH. BURCHAK SCIENTIFIC RESEARCH INSTITUTE OF PRIVATE LAW
AND ENTREPRENEURSHIP OF NALS OF UKRAINE

PIVIL LAW AND PROCESS o

Kostiantyn Beznos
Particularities of providing psychiatric care

under the legislation of Ukraine.....................ccooooooiiiiii i 5
Mariya Mykhayliv
Registration of the right to inheritance under private international law............. 11

Aneesh V. Pillai, Anatoliy Kostruba
Women’s reproductive rights and their scope
under international legal frameworks......................oocoiii 18

H|VVI|1H1'||||H}$ o

Alla Helych, Yuliia Helych
Prospects for legal regulation of banks’ participation

in the Deposit guarantee fund for individuals................................ L 29
Bogdan Derevyanko, Andrii Zakharchenko

The necessity of changing the legal status of a credit union.......................... 35
Igor Ivanov

Information technology in activities of the National Police of Ukraine.............. 42

Alona Komziuk, Olha Kyrychenko
Some aspects of the administrative and legal regulatory framework
for interaction between the National Police and the public........................ 47

Denys Koshykov
Promising ways to increase the effectiveness
of public policy on economic SECUTItY...............coooviiiiiiiiiiiii e 52

Petro Mozolevskyi
Procedure for applying incentives to local self-government employees. ............. 59

Vladyslav Sulatskyi
Actors of prevention and the place of the National Police
of Ukraine among them..................coooiiiiiiiiii e 65

Andprii Tanko
Foreign police experience in ensuring rights, freedoms
and legitimate interests of citizens...................coooooiiiiiiiiiie e 71



Monumentto Tetiana Shumeiko
the Magdeburg Rights Particularities of public policy on firearm circulation in Ukraine..........

in Kyiv is on the cover

Sviatoslav Skliar
Legal factors influencing tax compliance........................coooeeiiiiiiinl 83

©ERIMINRLTAW

Oleh Tarasenko
Specificities of general social prevention of criminal offences related

to illegal content on the Internet................cooooeiiiiiiiiniiii 88
Serhii Koroied

Mechanism for apportionment of judicial costs incurred by the parties
because of termination of administrative or civil proceedings due
to filing lawsuit to court of incompetent jurisdiction........................... 95

Co-founders:
Academician F.H. Burchak Scientific Research Institute of Private Law and Entrepreneurship
of the National Academy of Legal Sciences of Ukraine
Garantia Ltd., Gestors Attorneys’ Association

ISSN 2663-5313 (print)
ISSN 2663-5321 (online)
Based on the Order of the Ministry of Science and Education of Ukraine Ne 409 (annex 1) dated 17.03.2020,
the journal is included in the list of professional publications of the “B” category
(081 “Law”, 293 “International Law”)

The journal is indexed in the international scientometric databases Index Copernicus International
(the Republic of Poland)

The articles are checked for plagiarism using the software StrikePlagiarism.com developed
by the Polish company Plagiat.pl.

Certificate of the state registration of the print media: KV 15779-425 ITIP dated 02.11.2009
The journal is recommended for printing and distributing over the Internet by the Academic Council
of Academician F.H. Burchak Scientific Research Institute of Private Law and Entrepreneurship

of the National Academy of Legal Sciences of Ukraine
(Minutes No. 8 dated 25.08.2021)

Official web-site: pgp-journal kiev.ua

Passed for printing 27.09.2021. Format 70x108 1/16. Offsct paper. © Garantia Ltd, 2021.

Offset printing. Conventional printed sheet 8,75. Published sheets 11,83. Certificate of the state registration of the print media

Print run — 205 copies. Order No. 1021/371 Series KB No. 15779-4251 ITP dated 02.11.2009

Publisher: Publishing House “Helvetica o . o .

6/1 Inglezi St., Odesa, 63101 Postal address of the editorial office: 7-B Nazarivska St., office 4, Kyiv, 01032

Certificate of publishing business entity JIK Ne 6424 dated 04.10.2018 Tel./fax (044) 513-33-16.



LLioMicAYHMIT HayKOBO-NpaKTU4HUI
IOPUAVYHWIA XypHaN BUAAETLCS
3 1 ciuHs 1996 p.

Tonosnuii pedaxmop
Maxinuyk

Birasniit
MuxkoumnaiioBuy

Penaxmiiina
KOJIerist:

Baxasincska O.0.
Bepecrosa LLE.
Bobpuk B.1.
Bassxenuyk C.41.
Bacunbesa B.A.
[lepesanko B.B.
Kanayp I.P.
Kocrpy6a A.B.
Kpymuan O./1.
ITamypia H.b.
Credanuyk M.O.

Denopuenko H.B.

Pobepr TabamureBchknii

(ITosbima)

FEABEBETHUKA
EUAARHUNUA alM

HAYKOBO-AOCSIAHWIA IHCTUTYT MPUBATHOT O MPABA | MIANPUEMHULITBA
IM. AKALLEMIKA ®. T". BYPYAKA HAMpH YKPAIHU

[MBUIbHE NPABU 1 NPULLET

|
Kocmanmun be3noc
Ocob61BOCTi HafaHHA TICUXiaTPUYHOI JOTOMOTH
32 3AKOHOJABCTBOM Y KPATHIL ......i\uiitiiteiieeiie i et et e e e e e e e e 5
Mapis Muxaiinie
Odopmienns paBa Ha CHIATITHY B MisKHAPOTHOMY TPUBATHOMY TIPABI............ 11
Aniw B. ITinnai, Anamoniii Kocmpyo6a
PenpoyxtuBHi TpaBa JKiHOK: MiKHAPOIHI MPABOBI MEKI.............cceueveennen... 18
[OGNOAAPGRKE NPABH 1 MPOIE] o
Aana I'enuu, FOnis I'eauu
[lepcnekTHBI IPABOBOIO PETYJTIOBAHHS yuacTi OaHKiB
y (DOH/I rapaHTyBaHHSI BRIAIB DIBUUHIX OCIO. ............oeeeeieeiiie e 29
Bozdan /lepesanxo, Anopii 3axapuenxo
[Ipo HeoOXiHICTh 3MiH Y PABOBOMY CTATyCi KPEAUTHOI CIIIKIL ..................... 35
| Vil DRATHRE iy l
AMIHIGTPATHBHE NPABD 1 NPOLEN -
Tzop Isanos
Indopmaniitni Texunostorii B giszbrocti HarfionanbHoi mosiii Ykpainm............ 42
Anvona Komsrox, Onvea Kupuuenxo
[esiki acnekT afiMiHICTPATHBHO-IIPABOBOTO PEryJIIOBAHHS
B3aeMofii opraniB HarjonaabHoi mosinii 3 rppOMajicbKiCTIO. ............cvuvveunen... A7
Menuc Kowmurxoes
[TepcriexkTrBHI TUIAXN MiABATIEHHS e(eKTUBHOCTI Iep:KaBHOI O THKH
y cepi 3a6e31edeHHsT EKOHOMITHOT OEBIEKIL . ...........oeveeeeieeeiieeeiieeeinn.. 52
Ilempo Mo3onescoruii
[Topsiox 3acTocyBaHHS 320X0U€HbD JI0 TPAIIBHUKIB
OPTaHiB MiCIIEBOTO CAMOBPAILYBAMHEL ... ..vueeeeteetetesesesesesesenenenenenenanannns 59
Baaoucaas Cynauvxuii
Cy6’exT IIPeBEHTUBHOT Ais/IbHOCTI Ta Miciie
HanionanbHoi nomiiii YKPaiHm CEPe HUX. ......ivuiiniiiiieiieiieiieiieiieeanan 65
Anopiii Tanvko
3apyOiKHUIA JOCB/ iATBHOCTI OpraHiB MOJMIIi 11010 3abe3neveHHst mpas,
CBODOJ[ T 3AKOHHUX HTEPECIB TPOMALISTH. ... .....\veeeeieeeeeeieeeeieeeeeeee 71



Ha nepuiit cmopinui Temsana lHymeﬁxo

ig’;{”;‘f:]’;’;u - CyTHicHi pucu fepskaBHoi mostiTuky y cdepi 06iry 36poi B YKpaiHi........... 78

MarneGypsbKomy

Ceamocaag Cxasp
[IpaBoBi (pakTOpH BILIMBY HA JOTPUMAHHS
TIOZLATKOBOTO 3AKOHOABCTBA. . . .ttt t e eeeeettttaeee e et e eeeeeeeneieaaeeeeeeeed 83

* KPHMIHANGHE MPREO

Oanee Tapacenko
Ocob6MBOCTI 3aTa/IBHOCOIIAIBHOTO 3aro0iraHHs
KPUMiHABHIM IPABOMOPYIIEHHSM, TIOB I3aHUM 3 00iroM

IPOTHUIIPABHOTO KOHTEHTY B MEPEKi THTEPHET. ...........oiiieiiee i 88
Cepeiit Kopoeo

MexaHnizm po3nojiisy 31iiicHeHUX CTOPOHAMI

CY/IOBUX BUTPAT YHACJIIIOK 3aKPUTTS MPOBA/KEHHS

B a/IMiHiCTpaTUBHIil 260 UBIILHIL CIIPaBi Yepes MOIAHHs [1030BY

1O CYTY HEHATEKHOT FOPUCIMKILIL. .. ..evie ittt 95

CniB3aCHOBHUKH:

HaykoBo-mocmiiimii iHCTUTY T TPUBATHOTO TpaBa i mianpuemuuiTaa im. akazemika . I'. Bypuaxa
Harionasnsnoi akazemii npaBosux Hayk Ykpaiun, TOB «[apaurist», Anokarcbke 06’eananns «Gestors»
ISSN 2663-5313 (print)

ISSN 2663-5321 (online)

Ha nincrasi Hakaszy MinicrepcrBa ocBiti Ta Hayku Ykpainu Ne 409 Big 17.03.2020 p. ([Toxartok 1)
JKypHaJI BHeCeHHii /10 nepestiky ¢paxoBux BuzaHb Kareropii "B" y raysi lopuauyHux HayK
(081 "IIpaBo”, 293 "MiknapoHe npaso")

JKypnan exmoueno 0o miscnapoonoi nayxomempuunoi 6azu Index Copernicus International (Pecnyénixa Ilonvuwa)

Crarri y Bujanni nepepipeni Ha HasiBHIiCTb 1L1ariaTy
3a JI0IIOMOTOI0 IIporpaMHoro 3abesnedenns StrikePlagiarism.com Bizx nosbeskoi komnanii Plagiat.pl

CBiJIOITBO 11PO JiepKaBHY PEECTPALLIIO APYKOBAHOTO 3ac00y MacoBoi iHopmariii
cepist KB Ne 15779-425111P Bix 02.11.2009 p.
KypHan pexoMeHI0BaHO 10 IPYKY Ta MOMIMPEHHs yepe3 Mepe:ky Internet BueHolo pasoio
HayxkoBo-10c/1aHOro iHCTHTYTY IPHBATHOTO NpaBa i mianpueMHunTBa iM. akagemika @. I'. Bypuaka HAIIpH Vxpainu
(IIporokox Ne 8 Bix 25.08.2021 poky)

Odiiitauii caiit: pgp-journal.kiev.ua

Iigrmcano o apyky 27.09.2021. Dopwmar 70x108 1/16. Marip odcermmii. © T 3 i iabuicTio «Tapantisy>, 2021.

Jlpyx opeernuii. ¥Ym. apyk. apk. 8,75. O6r.-u. apk. 11,83, CBIZIOLTBO PO JIEPiKaBIy peccTpaliiio JPYKOBaHoro 3acoly Macosoi indopmarii
Tupax — 255. 3amosuenns Ne 1021/371 cepist KB Ne 15779-4251 T1P Bijg 02.11.2009

Buaserns: Bunasrmamnii im «Cesberikas, Howmosa adpeca pedaxuyii: 01032, m. Kuis, By1 Hasapisceka, 7-B, od. 4.
65101, M. Ozeca, By.r. Tnriesi, 6,/1 Ten./paxc (044) {13 33-16.

Csigourso cy6'exra Bugasumnyoi crpasu JIK Ne 6424 Bix 04.10.2018 p.



8/2021
CIVIL LAW AND PROCESS

UDC 347.162
DOI https://doi.org/10.32849/2663-5313/2021.8.01

Kostiantyn Beznos,

Postgraduate Student, F. H. Burchak Scientific Research Institute of Private Law and Entrepreneurship
of the National Academy of Legal Sciences of Ukraine, 23-a, Raievskoho street, Kyiv, Ukraine, postal
code 02000, konstantinbats@gmail.com

ORCID: orcid.org/0000-0001-9922-0908

Beznos, Kostiantyn (2021). Particularities of providing psychiatric care under the legislation
of Ukraine. Entrepreneurship, Economy and Law, 8, 5-10.

PARTICULARITIES OF PROVIDING PSYCHIATRIC
CARE UNDER THE LEGISLATION OF UKRAINE

Abstract. The purpose of the article is to analyze the particularities of psychiatric care and argue in
favor of proposals to improve Ukrainian legislation on psychiatric care. Research methods. The article
was written by applying general scientific and special cognitive methods, namely: hermeneutics, dialectical
method, analysis and synthesis, systematization of legal research, generalization.

Results. The research analyses the concept of psychiatric care and provides a list of specific features
of psychiatric care, which derive from theoretical sources and the current legislation of Ukraine. While
justifying particularities, a great deal of attention is paid to individuals suffering from mental disorders
caused by substance use as the statistics indicate that this group of patients is quite extensive but
neglected. At the same time, it is worth mentioning that patients with a history of substance abuse do
not often seek psychiatric care — the author has made some assumptions about the triggers of this process
and possible solutions.

The contribution emphasizes that the concept of “psychiatric care” is a part of “medical care”
and proposes dividing the provision of medical care into somatic and mental. This is driven by the fact
that such practice is found in medical science and health care, and regulatory consolidation promotes
systematization and law transparency for patients and doctors.

Attention is devoted to the object of psychiatric care, i. e., the mental state of a person. The study
comments on the legislative lack of the concepts “a mentally healthy person” and “a person with a mental
health problem” that negatively affects the understanding of the law. One of the peculiarities of providing
psychiatric support covers the problem of autonomy of patients, who sometimes are unaware of their
decisions about their preferences and interests. It is established that an intrinsic part of psychiatric care is
compulsory medicine, the practice of which is widespread when providing the relevant psychiatric help.

Conclusions. Based on the research findings, the author argues that relevant particularities are not
fully consolidated and regulated by Ukrainian legislation and need improving within medical reform.

Key words: medical care, provision of psychiatric care, compulsory medicine, human mental health,
autonomy of patients, somatic medical care, psychiatric care for drug addicts.

1. Introduction

It is commonly believed that human life
and health are the highest values — this is also
mentioned in the basic law of Ukraine. Thus,
according to article 3 of the Constitution
of Ukraine, “An individual, his life and health,
honour and dignity, inviolability and security
shall be recognised in Ukraine as the highest
social value” (Verkhovna Rada of Ukraine,
1996). However, the structure of the mechanism
exercising values and rights depends directly on
laws’ consistency, clarity, and accessibility.

The realm of medical care, including psy-
chiatric, has recently been subjected to reform-
ing, which slows down fighting against the
COVID-19 pandemic. Although some steps
towards improving the mechanism of providing

© K. Beznos, 2021

mental health services have been taken, most
issues still require solving. Therefore, to comply
with the principle of legislative consistency, it
is critical to pay heed to the nature of particu-
larities of psychiatric care and revise legisla-
tion by relying on them since psychiatric care
is not inferior to somatic medicine and is also
of importance. This emerges from the defini-
tion of “health” available in international acts,
e. g Mental Health Declaration for Europe
(Mental Health Declaration for Europe: fac-
ing the challenges, building solutions, 2005), e.
g. article 3 of the Law of Ukraine “Fundamen-
tals of the Legislation of Ukraine on Health
Care” (Verkhovna Rada of Ukraine, 1993).
Consequently, the purpose of the research is
to analyze the particularities of providing psy-
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chiatric care and argue in favor of proposals to
improve Ukrainian legislation on psychiatric
care. The achievement of the mentioned pur-
pose relates to the following scientific research
tasks: to single out the concept of psychiatric
care as a part of medical care; to analyze the leg-
islative definition of psychiatric care and its
particularities; to identify particularities affect-
ing the specifics of psychiatric care.

Research methodology is based on the gen-
eral scientific methods of cognition that con-
tributed to the study: the hermeneutic method
was focused on the theoretical interpretation
of the concept of psychiatric care; the dialecti-
cal method provided a blueprint while dealing
with a psychiatric field to regard it along with
somatic medicine; analysis and synthesis were
used to specify the features of legal frameworks
of providing psychiatric care; the systemati-
zation of the legal research assisted in shaping
a clear vision of specifics of the law on psychiat-
ric care; generalization promoted summarizing
findings and justifying the proposals.

2. Psychiatric care as a part of medical
care, its concept and features

The state as an organized social struc-
ture commits to protect human life and health
and thus, statutorily supports it through health
care, rights to medical care and health insur-
ance that is directly and indirectly provided
by Article 49 of the Constitution of Ukraine
“Everyone shall have the right to health protec-
tion, medical care and medical insurance. Health
protection shall be ensured through state fund-
ing of the relevant socio-economic, medical
and sanitary, health improvement and preven-
tion programmes. The State shall create condi-
tions for effective medical service accessible to
all citizens. State and communal health protec-
tion institutions shall render medical care free
of charge; the existing network of such institu-
tions shall not be reduced. The State shall pro-
mote the development of medical institutions
under all forms of ownership” (Verkhovna Rada
of Ukraine, 1996).

This process is implemented through deliv-
ering medical care by health care facilities
which meet the popular demands for medical
services in the relevant territory. The legis-
lator ascertains that medical care should be
understood as the activities of trained med-
ical workers aimed at prevention, diagno-
sis, and treatment due to diseases, injuries,
poisonings, and pathological conditions, as
well as in the case of pregnancy and child-
birth (Verkhovna Rada of Ukraine, 1993).

Psychiatric care can be identified as a spe-
cial type of medical aid taking into account
the rule of art. 284 of the Civil Code of Ukraine,
which specifies the scope of the right to medi-

6

cal aid. Therefore, one can conclude that legal
relations in psychiatric care are a component
of legal relations associated with the right
to medical aid. Medical aid is a generic con-
cept, one of the types of which is psychiatric.
However, the before mentioned fact is not con-
solidated statutorily (Seniuta, 2018, p. 522).
Under the Law of Ukraine “On Psychiatric
Care”, psychiatric care is a complex of special
measures oriented to the examination of men-
tal health of individuals on the grounds and in
the manner prescribed by this Law and other
laws of Ukraine, prevention, diagnosis of mental
disorders, treatment, supervision, care, medical
and psychological rehabilitation of persons suffer-
ing from mental disorders, including due to sub-
stance use (Verkhovna Rada of Ukraine, 2000).
In the term “psychiatric care”, the legislator
stresses that the complex of special measures is
applied to persons suffering from mental disor-
ders caused by substance use. In this context,
doctors point out that the use and abuse of psy-
choactive substances, alcohol, drugs, and toxic
substances have spread sharply in recent years
worldwide. The number of patients with addic-
tion to psychoactive substances increases annu-
ally. This addiction is accompanied by men-
tal-somatic and neurological disorders, which
lead to significant socio-economic and moral
losses. The number of teenagers and even chil-
dren consuming alcohol, drugs, and toxic sub-
stances is growing (Havenko et al., 2015, p. 250).
Drugs affect nerve cells and the cerebral cortex
by disrupting their activity. An external influ-
ence of artificial substances on the normal men-
tal state through toxic substances degrades
a healthy psyche that may result in the loss
of logical thinking, concentration, assimilation
of new information, and memory impairment.
Under long-term consumption, the deformation
of the human personality begins, and severe
mental illnesses make progress. According to
figures provided by the Center for Medical
Statistics of the Ministry of Health of Ukraine
dated 2020, 509 306 persons were registered in
a clinical group and 140 904 persons — in a pre-
ventive group by the end of the reporting period.
Over the year, 23 900 persons were subjected
to supervision at the early treatment center
and 51 749 persons were registered with the pre-
ventive group for the treatment of patients with
mental disorders due to psychoactive substance
use (Report on the treatment of patients through
the use of psychoactive substances, 2021).
This group of patients is very significant, but
persons with that sort of problem don’t often
seek help due to a lack of feeling that they are
addicted, an effect, and a negative image of
psychiatric care, which was developed during
the UkrSSR, and poor awareness of modern



8/2021
CIVIL LAW AND PROCESS

methods and tendencies of its provision. In the
author’s opinion, it would be expedient to keep
the public informed and make some amend-
ments to legislation. One of the positive prac-
tices was put forward in the report published
within the project of NGO M’ART “The moni-
toring of Ukrainian legislation related to per-
sons with mental health issues”, namely, to state
that a voluntary hospitalization of a person
and the process of his/her treatment provide
for the right to refuse treatment and the right
to leave the medical facility voluntarily (Hro-
madska orhanizatsia. MART “Molodizhna
AlteRnaTyvna”, 2006, p. 42). Since legislation,
namely art. 18 of the Law of Ukraine “On Psy-
chiatric Care”, only prescribes the procedure
of filling a discharge application (Verkhovna
Rada of Ukraine, 2000), this may advance
the loyalty of this category of persons to psychi-
atry and positively influence the understanding
and systematization of laws on psychiatric care.

Proceeding from the term of psychiatric
care, it is essential to establish an object it is
oriented to — human mental health. The legis-
lator neither introduces nor defines a mentally
healthy person and a person with a mental
illness. However, it defines the concept “health”
inarticle 3 of the Law of Ukraine “Fundamentals
of the Legislation of Ukraine on Health Care” —
according to the law, it is a state of complete
physical, mental and well-being and not merely
the absence of disease or infirmity (Verkhovna
Rada of Ukraine, 1993). There is the same inter-
pretation in the Preamble of the Constitution
of the World Health Organization (World
Health Organization, 1946). A more precise
definition of the concept contributed to better
adjustment of legislation to the concepts availa-
ble in psychiatry.

3. Somatic and psychiatric treatment

Turning to the definition of psychiatric
care, the author highlights the lack of a stat-
utory fact that it derives from medical care,
although legislative provisions on medical
aid directly touch upon psychiatry as well.
In the author’s opinion, the absence of statu-
tory and unspecified division into psychiatric
and somatic treatment (care) seems illogical.
Although the etymological concept “somatic” is
derived from the Greek word “soma” — “body”
(Popovych, Shavadyn, 2019, p. 265), it means
diseases of the body and the current state
of organs and systems (Mykhaliuk, Cherepok,
Malakhova, 2013, p. 43). This division can be
conditioned by the specifics of these two areas
of medical care. For instance, psychiatry has
a branch that helps determine a plan and strat-
egy of psychiatric intervention, substantiates
the use of any preventive and rehabilitation
measures, and sets the choice of therapeutic

methods. Somatic medicine doesn’t have that
sort of criterion as there is no need to assess
the meaningful activities of an individual. There
is only an element of disease burden, the likeli-
hood of death or illness perpetuation, and dis-
ability. Psychiatry can ambiguously interpret
a burden of disorders. On the one hand, it can
be assessed from the standpoint of the idea
of mental health — a state of complete physical
and mental comfort and well-being and thus,
disorder burden is determined subjectively.
On the other hand, it can be interpreted from
the perspective of the concept of socially detri-
mental influence, which may be caused by men-
tal illness (in extreme terms — danger to the lives
of others and personal one) that drives an “unbi-
ased” approach (Nykonenko, 2016, p. 71).

4. Patients’ autonomy as one of the par-
ticularities of psychiatric care

The problems of patient autonomy are
one of the particularities of psychiatric care
and its difference from somatic care. According
to I.Ya. Seniuta, psychiatry is the most vulner-
able in terms of the violation of human rights
in the field of medical aid, taking into account
the features of the health condition of patients
and profound ethical ground of the issue. This
subsequently spawns ethical and legal dilemmas
in the doctor-patient relationship — a patient
with mental health issues is authorized to
exercise his rights consciously and voluntar-
ily — and changes the paradigm of confidential-
ity and the patient’s autonomy.

Patients’ autonomy, an ability to make
reasonable decisions about one’s preferences
and interests, relies on the relevant ability
and is a basis for partner relations in medi-
cine. Since the actions of a patient with mental
health issues are not consistent with that model
of personality who is able to follow his interests,
which is a ground of the autonomy idea, it is
prohibited to treat him as an unhealthy person
whose thoughts and feelings remain more or less
undisturbed. The fact that any mental illness
affects the character, desires, thoughts, and feel-
ings of a patient calls into question whether
the person’s intentions in treatment can play
the same crucial role as in other clinical cases.
Thus, it seems that both compulsory and volun-
tary forms of psychiatric care have areas of con-
cern (Seniuta, 2018, p. 517).

In such a case, the commission of inquiry
and the chief physician must check whether
the patient was able to make a rational decision
about his treatment and whether it was urgent
to take the necessary measures to prevent
the death of the patient caused by mental illness.

By referring to the ECHR, I.Ya. Seniuta also
draws attention to two problems which may
arise: 1) the competence of a person with a men-

1
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tal illness to make decisions on the delivery
of psychiatric care; 2) the competence of a per-
son with a mental illness to make decisions on
the delivery of other types of medical care.

5. The practice of compulsory psychiatric
care as one of the special types of medical aid

By delving into particularities, the author
pays attention to compulsory medicine. Inter-
national law, namely the Convention for
the Protection of Human Rights and Funda-
mental Freedoms ascertains in art. 5 (1) that
everyone has the right to liberty and security
of person. No one shall be deprived of his lib-
erty save in the following cases and in accord-
ance with a procedure prescribed by law. One
of such cases is the lawful detention of persons
for the prevention of the spreading of infec-
tious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants (Council
of Europe, 2010). This rule is also conveyed in
art. 53 of the Law of Ukraine “Fundamentals
of the Legislation of Ukraine on Health Care”
that consolidates special measures of pre-
vention and treatment of socially dangerous
diseases, which include tuberculosis, men-
tal, venereal diseases, AIDS, leprosy, chronic
alcoholism, drug addiction and quarantine
diseases, the procedure for hospitalization
and treatment of such patients, compulsorily
as well (Verkhovna Rada of Ukraine, 1993). In
other words, the legislator states expressly that
the treatment of the above diseases can be con-
ducted compulsorily due to their social dan-
ger. The most widespread practice is the pro-
cess of delivering compulsory aid to a person,
but it shall be applied only in cases of failure
to deliver care voluntarily that should be
supported by collegial decisions of mental
health specialists, involvement of independ-
ent psychiatrists, verification of the legitimacy
of the decision by both the court and executive
authorities (Gvozdyk, 2020, p. 194).

The Law of Ukraine “On Psychiatric Care”
consolidates several types of psychiatric care, as
follows: mental state examination, ambulatory
psychiatric care, and institutional psychiatric
care. Following a particular court decision, each
of these types of psychiatric care can be used
towards a person compulsorily. Thus, under
therulesofart. 235 of the Civil Procedural Code,
the court considers the following cases of com-
pulsory delivery of psychiatric care in the man-
ner of individual proceedings: 1) compulsory
implementation of mental health examination;
2) compulsory provision of ambulatory psy-
chiatric care to a person; 3) compulsory exten-
sion of ambulatory psychiatric care of a person;
4) compulsory termination of delivering ambu-
latory psychiatric care; 5) compulsory hospi-
talization of a person to a psychiatric facility;
6) keeping compulsory hospitalization of a per-
son in a psychiatric facility; 7) compulsory ter-
mination of the hospitalization of a person in
a psychiatric facility (Dubchak, 2010, p. 184).

6. Conclusions

Consequently, keeping in mind the above-
mentioned, one can conclude the following.
First, the concept of psychiatric care and legal
relations in psychiatry comprise many par-
ticularities and subtle aspects, which concern
a vulnerable category of persons who may have
issues with psychoactive substances, realiza-
tion and making decisions about their princi-
ples and values. Second, the analysis of legis-
lative acts and theoretical framework allows
emphasizing that the relevant particularities
were not fully consolidated and regulated in
the current legislation of Ukraine. Third, that
kind of systematization of legislation adversely
affects the clearness and transparency of statu-
tory instruments because they primarily touch
upon patients and health professionals in
the field of psychiatric care who follow the gen-
eral and specific principles of its delivery.
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OCOBJIMBOCTI HAJTAHHS IICUXIATPHYHOI JIOIIOMOTHA
3A 3AKOHOJZIABCTBOM YKPATHI

Auoranis. Memoto po6oTu € aHaiz 0cO6JIUBOCTEN HaJlaHHSI IICUXIaTPUYHOT ZI0IIOMOTH Ta apryMeH-
TYBaHHS ITPONO3UILIN 3 YIOCKOHAJIEHHS 3aKOHO/IABCTBA Y KPaiHU 3 HAJlaHHS TICUXiaTPUYHOI [OTTOMOTH.
Memoou docaidxcenns. JlocijpkeHHs] BHKOHAHO 13 3aCTOCYBAHHSIM 3araJbHOHAYKOBHUX Ta CIIEIaTbHIX
MEeTOJIiB Mi3HAHHSI, HAPUKJIAJ TePMEHEeBTHYHOTO, AiaTeKTHYHOTO MeTO/iB, aHAJII3y 1 CHHTe3y, CucTeMa-
TH3allii IPaBOBOIO AOCJIi/IKEHHS, y3araJbHeHHSI.

Pezynvmamu. Y nocnijkeHHi 37iliCHEHO aHaJli3 TOHATTS CUXiaTPIYHOI OTOMOTH Ta cHopMOBa-
HO TIepestik 0coGIMBOCTE HAlaHHSI IICUXIaTPUYHOT JOTIOMOTH, SIKi [IOCTAOTh i3 TEOPETHUHUX MaTepiasiis
i YMHHOTO 3aKOHOJABCTBA YKpaiHu. Y 1poiieci 0GrpyHTYBAHHS 3a3HAUYEHUX OCOOJIMBOCTEN BEJIMKA YBa-
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ra IPUIIISETHCS 0c00aM, sIKi CTPAKAAIOTH HA MCHXIYHI PO3/Iajii BHACKIIOK BKMBAHHS [ICHXOAKTUBHUX
PEYOBUH, OCKIJIbKY CTAaTUCTUYHI JaHi CBi4aTh IIPO Te, WO 111 KaTeropid MalieHTiB € JOCUTDh YUCIEHHOIO,
npote iii He TPUAIJISETHCS 0CTATHBOT yBaru. BopHovyac BapTo MiJIKPECIUTH, 110 NAIliEHTH 3 HAPKOTUYHOIO
3aJIEKHICTIO Mall’ke He 3BepTaloThes 3a IICHXiaTPUYHOIO orioMoroio. HaseseHo jiekiibka MpuIryieHs, o
came MOJKe CJIyTYBaTU IIPUYUHOIO 1[bOTO, Ta IIJISIXU MOJKJIMBOTO BUPILIEHHS 3a3HAYEHOT TPOOJIEMIL.

Y crarTi HArOJIOIIYETHCS HA TOMY, 1110 MOHSATTSI «IICUXiaTpUYHA J[0IIOMOTay € YaCTUHOIO TepMiHa
«MeINYHa JIOTIOMOTa», Ta IPOIOHYETHCS TMOMIMUTH HaJaHHSI MeJUYHOi JOIOMOTH Ha COMaTH4YHe
i ncuxiune. Ile 3yMOBJIEHO TUM, IO TaKWil PO3NOLJI iCHY€E B MeIuuYHill Hayli Ta cdepi HalaHHS
MEJIMYHOro 06CIyrOBYBaHHsI, & HOPMATUBHO-IIPABOBE 3aKPIlJIEHHS JONOMOKE B [IUTaHHI cUCTEMA-
THU3aIlii Ta mepea6adyyBaHOCTi 3aKOHOAABCTBA JIJIs TIAIIIEHTIB i JIiKapiB.

VY nocaipKeHH] IPULISiEThest yBara 06 €KTY IICUXiaTPUYHOT I0IOMOTH, & CAMe CTaHy IICUXIY4HOTO
310pOB’s oA, PoOuThest 3ayBakKeHHs OO BiJCYTHOCTI B 3aKOHOZABCTBI MOHSTH MCUXiYHO
3[I0POBOI Ta MCUXIYHO XBOPOi 0COOH, [0 YMHUTH HETATUBHUN BILJINB HA PO3YMIHHS 3aKOHOJABCTBA.
OuHi€ero 3 0cOBIUBOCTEl HallaHHS TICUXIATPUYHOI TOMOMOTH BU3HAYEHO MPOOJIEMY 3 aBTOHOMIEHD
Mali€HTIB, SIKi B IeAKUX BUIIQ/IKAX HE YCBIJIOMJIIOIOTD BJIACH] pillleHHs 111010 CBOIX IlepeBar Ta iHtep-
eciB. BcranossieHo, 1110 BaskKJIMBOIO YaCTHHOIO cepy Ha/AaHHS NICUXiaTPUYHOI J0TIOMOTHY € IIPUMY-
COBa MEIMIIMHA, [TPAKTUKa AKOi IOIIKUPEHA B Pa3i HaJlaHHs [ICUXiaTPUYHOI JOIIOMOTH.

Bucnoexu. 3a pesyibTataMyl IIPOBEIEHOTO JOCJIIPKEHHS apryMeHTOBAHO, 10 BiANOBiAHI oco-
GJIMBOCTI HEIIOBHOIO MipOI0 3aKpiIljieHi i ypery/iboBaHi B 3aKOHOAABCTBI YKpaiHu Ta 1moTpeOyioTh
YIOCKOHAJIEHHS B MEKaX MEAMYHOT pehOpMHL.

KmouoBi cioBa: MeinuHa JI01I0MOTa, HAJIAHHS TIICUXiaTPUYHOI JI0TIOMOT Y, TIPUMYCOBA METUIITHA,
HCUXiYHE 3/[0POB’st 0Ci0, ABTOHOMIsI MAI[IEHTIB, COMATHYHA MEIMYHA JIOTIOMOTa, ICUXiaTPUYHA JI0T0-
MOra HapKOTUYHO 3aJI€KHUM.
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REGISTRATION OF THE RIGHT TO INHERITANCE
UNDER PRIVATE INTERNATIONAL LAW

Abstract. The purpose is to analyze the registration of the right to inheritance under the laws
of Ukraine and foreign countries, determine the procedure for obtaining a certificate of inheritance by
heirs; identify gaps in the legal regulation of registration of the inheritance right and put forward ways
to address them. Research methods. The paper is executed by applying the general research and special
methods of scientific cognition.

Results. The analysis of succession laws in different states revealed both common and different
approaches to the legal regulation of the relevant issues. In particular, it is established that the basis for
issuing a certificate of inheritance in the states is the heir’s application submitted to a notary or other
authorized body at the place of opening the inheritance. As a general rule, a certificate of inheritance is given
the heirs at any time upon the expiration of six months from the date of opening the inheritance. However,
the laws of individual states provide for the case of obtaining such a certificate before the expiration of six
months from the date of opening the inheritance, in particular, if the notary has relevant information that
there are no other heirs except for those who suggest the issuance of the certificate.

The article also analyzes and highlights the features of obtaining a European Certificate
of Succession. Thus, it was established that the European Certificate of Succession was introduced
to quickly and effectively resolve the issues of cross-border inheritance of property in the European
Union. It also allows heirs, legatees, executors, guardians of inherited property to prove their status
easily, as well as grants the rights and powers in the territory of a foreign EU member state where
part of the inherited property is located. Obtaining such a certificate is not mandatory, but it is valid
throughout the European Union.

Conclusions. Based on the analysis of doctrinal definitions of the term “certificate of succession”,
the author states that a certificate of inheritance cannot certify the transfer of ownership of inherited
property from the testator to the heirs as after accepting the inheritance by the heirs in the manner and terms
prescribed by law, the right of ownership of the heirs arises from the date of opening of the inheritance.
Consequently, the author notes that in the context of international succession, the certificate of inheritance
is a title deed confirming functional role and is the legal fact that proves the heir’s right to inheritance.

Key words: inheritance, certificate of inheritance, registration of right to inheritance, heirs, succession.

1. Introduction

The development of international pri-
vate relations and adaptation of civil laws
of foreign countries necessitate the improve-
ment of the civil legislation of Ukraine that, in
particular, concerns succession rules. Although
succession law has undergone significant
updates since the adoption of the Civil Code
of Ukraine in 2003, there are many areas of con-
cern which, based on the analysis of judicial
and notarial practice in succession matters, need
addressing, including in the part of the registra-
tion of inheritance rights.

Analysis of recent researches and publi-
cations. Many domestic and foreign scientists

© M. Mykhayliv, 2021

paid attention to the registration of the right to
inheritance, they are as follows: V.V. Valakh,
I.A. Dikovska, M.M. Diakovych, I.V. Zhylink-
ova, Yu.O. Zaika, A.Ye. Kazantseva, O.0O. Kar-
maza, V.I. Kysil, L.V. Kozlovska, O.Ye. Kukhar-
iev, P.S.Nikitiuk, Z.V.Romovska, A.A. Rubanov,
Ye.O. Riabokon, I.V. Spasybo-Fatieieva, S.Ya.
Fursa, Ye.O. Kharytonov et al. However, sci-
ence has many issues which need studying
and are relevant today.

The purpose of the article is to analyze
the provisions of civil laws in terms of the reg-
istration of the right to inheritance; determine
the procedure for obtaining the certificate
of inheritance by the heirs; identify gaps in
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the legal regulation of registration of inheritance
rights and put forward ways to address them.

Research methodology is based on the ana-
lytical and legal methods of analysis. General
scientific and special methods have been used.
Research tasks have been solved when stud-
ying, analyzing, and synthesizing relevant
scientific literature. The fundamental prin-
ciples of the domestic and foreign regulatory
environment have been examined. As a result,
the applied methods have contributed to gen-
erating reasonable conclusions. Thus, using
the comparative method, the author has con-
trasted the national legal framework with a for-
eign one regulating the registration of inher-
itance rights in foreign states. The descriptive
method has made it possible to convey research
findings in a logical sequence. The analytical
method has allowed the author to formulate
recommendations on optimizing the national
system of statutory support. Therefore, the con-
ducted analysis of relevant sources based on
the abovementioned methods has allowed
the author to provide specific recommendations
on terminology and statutory support.

Basic material statement. The final
step of exercising the right to inheritance by
the heirs, who have accepted the inheritance,
is its registration. The registration of the inher-
itance right is one of the stages of the notarial
process, which involves the heirs’ appeal to
a notary to receive the certificate of inher-
itance, issuing the certificate of inheritance by
a notary, committing other actions related to
the introduction of amendments to the certif-
icate of inheritance, or declaring it invalid as
provided for by the law.

According to  Ye.O.  Kharytonov,
at first sight, the period between the acceptance
of the inheritance and registering the right to
inheritance through issuing the relevant certif-
icate is an example of a gap between the juridi-
cal fact of inheritance acceptance, which exists
in a non-formalized form, and its registration.
The terminology of Chapter 89 of the Civil
Code (hereinafter — CC) of Ukraine “Execu-
tion of the Right to Inheritance” directly con-
firms the above. Such an approach is relevant
to the concept of organizational relations stud-
ied by the author, and some scientists believe
that it should be applied towards inheritance
legal relations (Kharytonov, Kharytonova,
2008, pp. 220-237).

2. Special aspects of the legal regulation
of the registration of inheritance rights under
the legal systems of Ukraine and foreign
states

Chapter 89 of the CC of Ukraine is
devoted to the execution of the right to inher-
itance. Thus, according to art. 1296 of the CC
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of Ukraine, an heir who has accepted the inher-
itance may receive a certificate of inheritance.
If the inheritance has been accepted by several
heirs, the inheritance certificates shall be issued
to each of them with the names and other heirs’
shares specified. Absence of the inheritance cer-
tificate shall not disinherit an heir (Verkhovna
Rada of Ukraine, 2003).

As a general rule, the inheritance certificate
is issued by a notary to heirs who have accepted
the inheritance in the manner prescribed by
law, after six months from the date of opening
the inheritance, except as provided by law. The
basis for issuing the inheritance certificate is
the application of the heir submitted to a notary
at the place of opening the inheritance.

That sort of approach to the legal regula-
tion of the issues related to the registration
of inheritance is observed in the laws of foreign
states. Thus, according to the CC of Georgia
“The persons invited as heirs may demand that
a deed of title to the inheritance be issued by
a notarial office located at the place of the open-
ing of the estate. In the cases prescribed by law,
the obtaining of a deed of title to the inher-
itance shall be obligatory. A deed of title to
the inheritance shall be issued to the heirs
at any time after the lapse of six months from
the day of the opening of the estate” (art. 1499
of the CC of Georgia) (Bigvava, 2002).

However, compared to the CC of Ukraine
and other foreign states, the CC of Georgia stip-
ulates that the title deed may be issued before
the lapse of the six-month period in those cases
where a notarial office has a document evidenc-
ing that there are no other heirs to the estate but
those who are applying for the title deed (art.
1500 of the CC of Georgia). The similar provi-
sion is found in the CC of the Republic of Bela-
rus (para. 2, art. 1084), the CC of Turkmenistan
(para. 2. art. 1257), the CC of the Republic
of Kazakhstan (para. 2, art. 1073).

A title deed may be issued for both the entire
estate and a part thereof. The title deed is issued
either to all coheirs as a single deed or to each
of them separately, as they wish. Issuance
of a title deed on a part of the estate to one heir
shall not deprive the other heirs of the right
to obtain a title deed on the remaining part
of the estate (art. 1503 of the CC of Georgia).

In Germany, receipt of the inheritance
certificate is regulated by Division 8, Book 35,
namely §§ 2353-2370 of German Civil Code,
BGB (Yakovlev, 2015). The probate court must
issue to the heir on application a certificate
concerning his right of succession, and, if he is
entitled only to a share of the inheritance, con-
cerning the size of his share (certificate of inher-
itance). Under § 2359 of German Civil Code,
the certificate of inheritance may be issued
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only if the probate court is of the opinion that
the facts required to substantiate the applica-
tion have been established.

A somewhat similar approach to the legal
regulation of the procedure for receiving the cer-
tificate of inheritance is also found in the CC
of the Republic of Moldova. However, com-
pared to the German Civil Code, a notary, who
carries out inheritance proceedings, is author-
ized to issue the certificate of inheritance.

Thus, according to art. 2542 of the Repub-
lic of Moldova, by relying on an application
of the heir, a notary, who carries out the inher-
itance proceedings, shall issue the certificate
of inheritance confirming the right of the heir
to the inheritance. In case of several heirs,
the certificate of inheritance shall specify the size
of the inherited shares of all co-heirs. The cer-
tificate of inheritance doesn’t list the property
belonged to the mass of the succession (Parlia-
ment of the Republic of Moldova, 2002).

Accordingtoart.2548 ofthe CCofthe Repub-
lic of Moldova, the certificate of inheritance
shall be issued after the notary, who carries out
inheritance proceedings, recognizes the reliabil-
ity of facts which substantiate the application
for issuance of the certificate. The notary shall
include in the certificate of inheritance all rec-
ognized co-heirs who accepted the inheritance,
even if they were not specified in the application
for issuance of the certificate.

In addition to the certificate of inher-
itance, the notary may issue an heir certificate
to the heir, who accepted the inheritance, to
legalize his position in relations with third
parties. The heir certificate doesn’t supersede
the certificate of inheritance. When issuing
the certificate of inheritance, the heir certificate
is revoked by a notary and shall be returned to
him by the heir. These provisions shall be men-
tioned in the heir certificate.

If the elements which are subjected to
proving are confirmed, a notary immediately,
in accordance with the procedure stipulated
by law, issues the certificate of inheritance. If
the elements which are subjected to proving are
a triable issue, the notary doesn’t issue the cer-
tificate which the heirs demand. The notary also
takes all reasonable measures to inform an appli-
cant and relevant persons about the issuance
of the certificate (Parliament of the Republic
of Moldova, 2002).

3. Legal nature of the European Certifi-
cate of Succession

It is worth mentioning that Regulation
(EU) Ne 650/2012 on jurisdiction, applicable
law, recognition and enforcement of decisions
and acceptance and enforcement of authentic
instruments in matters of succession and on
the creation of a European Certificate of Suc-

cession as of 4 July, 2012 (hereinafter — Regu-
lation (EU) Ne 650,/2012) (European Union,
2012) introduced a European Certificate
of Succession to resolve the issues of cross-bor-
der inheritance of property in the European
Union quickly and effectively and allow heirs,
legatees, executors, guardians of hereditary
property to easily prove their status as well as
the rights and powers in the territory of a for-
eign EU member state where part of the inher-
ited property is located.

A European Certificate of Succession is
issued by the court or other body empowered
under national law to deal with the matters
of succession. It should be for each Member
State to determine in its internal legislation
which authorities have competence to issue
the Certificate. The Member States should
communicate to the Commission the relevant
information concerning their issuing author-
ities in order for that information to be made
publicly available.

Although a certificate is not obligatory, it
should produce the same effects in all Mem-
ber States without following any procedure.
A European Certificate of Succession is a title
deed which gives grounds for registering hered-
itary property by a relevant authority of a Mem-
ber State of the European Union.

However, art. 1 (2) k of Regulation (EU)
Ne 650/2012 states the following shall be
excluded from the scope of this Regulation:
the nature of rights in rem, i. e. “any recording
in a register of rights in immovable or movable
property, including the legal requirements for
such recording, and the effects of recording or
failing to record such rights in a register” (Euro-
pean Union, 2012), therefore, the authorities
of a state the legislation of which doesn’t know
such rights in rem, or the commission of such
actions will violate the public order of the state,
may not be obliged to record rights in rem spec-
ified in the European Certificate of Succession
in their registers.

In such a case, art. 31 of Regulation allows
adapting the closest equivalent of right in rem
under the law of that State which conducts
recording (Stamatiadis, 2017, p. 644).

A European Certificate of Succession
doesn’t supersede documents which may be
used with the same purpose in the Member
States of the European Union but, after its
issuance, with a view to using it on a territory
of a particular Member State of the European
Union, it has the same legal effect as a docu-
ment issued by an authority of a Member State
of the European Union pursuing the same pur-
pose in the territory of its state.

Regulation (EU) Ne 650/2012 (art. 63 (2))
enshrines that the Certificate may be used,
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in particular, to demonstrate one or more
of the following:

a) the status and/or the rights of each heir
or, as the case may be, each legatee mentioned
in the Certificate and their respective shares
of the estate;

b) the attribution of a specific asset or
specific assets forming part of the estate to
the heir(s) or, as the case may be, the legatee(s)
mentioned in the Certificate;

¢) the powers of the person mentioned in
the Certificate to execute the will or administer
the estate (European Union, 2012).

To receive the European Certificate
of Succession, an heir (applicant) shall submit
a standard application to the issuing author-
ity and mention all the necessary information
enshrined in art. 65 (3) of Regulation (EU)
Ne 650/2012 (European Union, 2012). In addi-
tion, the application shall be accompanied by all
relevant documents which prove the informa-
tion outlined in the application. Upon receipt
of the application and documents attached,
the issuing authority shall verify the informa-
tion. It shall carry out the enquiries necessary
for that verification of its own motion. After
verification, the issuing authority shall issue
the European Certificate of succession to a per-
son who submitted an application.

The issuing authority shall keep the original
of the Certificate and shall issue one or more
certified copies. The issuing authority shall keep
a list of persons to whom certified copies have
been issued. The Regulation states that the cer-
tified copies issued shall be valid for a period
of six months, to be indicated in the certified
copy by way of an expiry date. Once this period
has elapsed, an heir must apply for an extension
of the period of validity of the certified copy or
request a new certified copy from the issuing
authority. The Regulation also provides for
the cases of modifying, suspending the Euro-
pean Certificate of Succession and appealing
against decisions of the issuing authorities.

The European Certificate of Succession shall
meet the rules provided by art. 68 of the Reg-
ulation (EU) Ne 650,/2012 (European Union,
2012). The contents of the certificate are usu-
ally consistent with the legislative requirements
for the contents of the certificate of succession
of most European countries.

Heirs are entitled to receive such a cer-
tificate. Thus, in terms of such relations, they
are free to use other documents they received
(national certificates of succession or cer-
tificate of inheritance, etc.) under the law
of the state where the inheritance was opened.
However, Regulation (EU) Ne 650,/2012 envis-
ages the prohibition of claiming such doc-
uments from the heirs if they have received
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and show a European Certificate of Succession
(European Union, 2012).

According to research staff of the Institute
for Comparative and International Private Law
of Max Planck, legal rules of individual Mem-
ber States preventing the issuance of more
than one national inheritance certificate may
be used to hinder issuing a national certificate
and a European Certificate of Succession for
the same succession property. At the same time,
if national laws of a Member State don’t have
similar rules, the issuance of both certificates is
open because Regulation doesn’t cover that sort
of case (Reinhartz, 2015, pp. 247-249).

Analyzing Regulation (EU) Ne 650/2012,
foreign scientists concluded that a European
Certificate of Succession generates three effects:

— presumption of the accuracy of informa-
tion specified in a European Certificate of Suc-
cession;

— public confidence in a European Certifi-
cate of Succession;

— legitimacy of grounds for entering re-
cords on succession property in the relevant
registers of the EU Member States (Kresse,
2016, p. 679).

A European Certificate of Succession can
be issued only by a specific Member State
of the European Union for the use in another
Member State. Thus, in I. A. Dikovska’s opinion,
the introduction of the rules regulating the issu-
ance or circulation of a European Certificate
of Succession into the legislation of Ukraine
is out of the question now. At the same time,
the scientist finds it expedient to study
the experience of legal regulation and applica-
tion of the European Certificate of Succession
to understand the way succession takes place
when mass of the succession is located in differ-
ent Member States and facilitate the introduc-
tion of the rules of Succession Regulation into
Ukraine when it becomes an EU member (Dik-
ovska, 2020, p. 293).

4. Legal nature and significance of a certif-
icate of inheritance

The doctrine still has controversies about
the legal nature and significance of a certif-
icate of inheritance. Most scientists believe
that the certificate of inheritance doesn’t
have constitutive nature but is a title deed
(Pechenyy, 2012, pp. 304, 305; Abova et al.,
2007, p. 113). According to some scientists,
who have opposite opinions, the right of owner-
ship, and, accordingly, the powers of possession,
use, and disposal of property are generated by
the acceptance of the inheritance, not a cer-
tificate of inheritance; it originates not from
the moment of the certificate’s receipt but since
opening the inheritance. Therefore, it takes a lot
to recognize a certificate of inheritance as a title
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deed. A certificate of inheritance legitimizes
an heir who accepted the inheritance, i. e. it
confirms realized succession (Kazantseva, 2012,
pp. 302-303).

In P.S. Nikitiuk’s opinion, a certificate
of inheritance is an authoritative assessment
of the legality of inheritance — an act of unques-
tionable jurisdiction. A certificate of inheritance
is a juridical fact. In any case, it changes both
the legal status of the inheritance and the per-
sons who have received it or to whom it applies
(Nikityuk, 1973, pp. 166, 202). The issuance
of a certificate of inheritance is the statement
of the fact of acceptance of the inheritance by
the heir, authentication of legal succession,
which took place through accepting the inher-
itance, with retroactive effect until the moment
ofitsopening (Argunov, 1994, pp. 188—-190,203).

According to L.V. Kozlovska, a certificate
of inheritance proclaims or confirms the origin
of inheritance rights as a necessary condition for
the origin of ownership of immovable property
and other rights in rem. In such a case, a cer-
tificate of inheritance exercises a constitutive
function. It is essential to differentiate between
inheritance as the acquisition of inheritance
right and the acquisition of property right by
inheritance. As a result, it is differentiated cases
when rights in rem cannot be exercised without
receiving a certificate and when rights in rem
don’t originate before receiving a certificate
of inheritance (Kozlovska, 2015, p. 297).

0O.Ye. Kukhariev states a certificate
of inheritance is a document confirming
the transfer of ownership of succession prop-
erty from the testator to the heirs (Kukhariev,
2013, p. 292).

In the opinion of the article’s author, a cer-
tificate of inheritance cannot confirm the trans-
fer of ownership of succession property from
the testator to the heirs: when heirs have
accepted inheritance in the manner and terms
prescribed by law, inheritance rights originate
since opening inheritance. This fact is confirmed
by the provisions of para. 3, art. 1296 of the CC
of Ukraine, absence of the certificate of inher-
itance shall not deprive an heir of the right to
inheritance. An heir’s lack of the certificate
of inheritance cannot be a reason for initiating
proceedings. In this context, receipt of a certifi-
cate of inheritance by the heir, who has accepted
the inheritance, is his right, not an obligation.

However, in case of the origin of a dispute
about inheritance or re-registration of succes-
sion property by the heir in his name, a certifi-

cate of inheritance serves as a document which
indicates that the person named in the certifi-
cate is a legitimate heir and the right to the prop-
erty specified in the certificate belongs to him
as the heir who has accepted the inheritance in
the manner prescribed by law.

Taking into account the above, the author
holds that a certificate of inheritance is a stand-
ard document confirming both the heir sta-
tus and his ownership of inherited property
transferred from the testator to the heir, who
has accepted the inheritance in the place of its
opening and the manner prescribed by law, by
succession. Thus, in international succession,
a certificate of inheritance is a title deed doc-
ument and the juridical fact proving the heir’s
rights to succession property.

3. Conclusions

Having analyzed the civil succession laws
of Ukraine and foreign states, the author has
found both similar and distinctive approaches
to the legal regulation of relevant matters.

It has been established that states consider
the heir’s application submitted to a notary
or another authorized agency at the place
of opening of inheritance as a ground for issu-
ing a certificate of inheritance. In most states,
such a certificate is issued when the period for
accepting inheritance has elapsed. However, in
some countries, the certificate can be obtained
before the expiration of the term for acceptance
of the inheritance if there is sufficient informa-
tion evidencing that there are no other heirs
to the estate but those who are applying for
the title.

Attention is paid to the legal nature
of a European Certificate of Succession. In par-
ticular, that kind of certificate was introduced
to quickly and effectively resolve the issues
of cross-border inheritance of property in
the European Union and allow heirs, legatees,
executors, guardians of hereditary property to
easily prove their status as well as the rights
and powers in the territory of a foreign EU
Member State where part of the inherited prop-
erty is located. It is highlighted that receipt
of a certificate is not obligatory but has the same
effect across the European Union.

Therefore, the author suggests interpreting
a certificate of inheritance as a standard docu-
ment confirming both the heir’s status and own-
ership of succession property transferred from
the testator to the heir, who has accepted
the inheritance in the place of its opening
and the manner prescribed by law, by succession.
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O®OPMJIEHHA ITPABA HA CIIAIIIIUHY
B MIGKHAPOJHOMY IIPUBATHOMY IIPABI

Awnoranis. Mema — fociguTi TUTaHHS 0OPMIIEHHS ITPaBa Ha CIA/IUHY 32 3aKOHOJIABCTBOM Y Kpa-
{HM Ta IHO3eMHUX JAep:KaB, BUSHAUUTHU NIPOLEAYPY OAEPKAHHS CIIAIKOEMIIMU CBiZIOITBA IIPO IIPaBO HA
CHAAIIMHY, BUOKPEMUTH pobaeMu y cepi MpaBoBoro peryiioBanHs ohopMIEHHS TpaBa Ha CIaAIUHy
Ta 3alPONOHYBATH IIIAXHU iX BUpieHHs. Memoodu docnioxcenns. PoGoTy BUKOHAHO Ha IiICTaBi 3arajib-
HOHAYKOBUX i CIIeLiaJIbHUX METO/iB HAyKOBOT'O Mi3HAHHS.

Pe3ynvmamu. 3a nifgcyMKaMu aHaii3y 3aKOHOJIABCTBA MI0JI0 0(hOPMIIEHHST TTPaBa Ha CHAIITHY B Pi3-
HUX JIep’KaBax BUSABJIEHO SK CIIJIbHI, TaK i BiIMiHHI IiZAXOAM /10 IIPABOBOIO PEryJIIOBaHHS 3a3HAYEHUX
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MUTaHb. 30KPEMa, BCTAHOBJIEHO, IO TTICTABOIO /IS BUAYi CBi/IOI[TBA MPO TIPABO HA CIAANINHY € 3asBa
CIIAJIKOEMIIS, SIKY BiH IIOZIa€ HOTapiycy abo iHIIOMY YIIOBHOBasKEHOMY OPTaHy 3a MiCL[eM BiIKPUTTS CIiaj-
MUHY. 3a3BUYall CBiZIONTBO PO CHA/IIMHY BUAAETHCS CHAJAKOEMISM ITic/Is CIIUBY 6 MicsIiB i3 AHA Bij-
KPUTTS CHaiuiy B Oynb-akuil yac. [IpoTe 3aKOHOZABCTBO OKPEMUX JepKaB Iependadyac MOKINBICTh
OTPUMAHHS TAKOTO CBi/[OITBA i [0 CILTUBY 6-MiCSYHOTO CTPOKY 3 JIHS BiIKPUTTS CHAJIIMHU, 30KpEMa
y BUIAJIKY, SIKIIO HOTapiaJbHIH OpraH Ma€ JOCTaTHI BiZIOMOCTI TIPO Te, 1110, KPiM 0Ci6, AKi CTaBAATh IUTaH-
HA [IPO BUIAYY IM CBiJIOITBA, iHIINX CIIAJIKOEMILIB HEMAE.

Takosx y crarTi IpoBe/IeHO aHAi3 TIPOTleCy OTPUMAHHS E€BPOIENHCHKOTO CBiIONTBA PO CIIA/KYBaHHS
Ta BUiJIEHO foro ocobauBocti. Beranosieno, o €Bporeiichke CBiI0NTBO PO CaKyBaHHA 0yJ10 3arpo-
Ba/UKeHe 3 METOI0 MBUAKOTO I eDeKTUBHOTO BPETYJIIOBAHHS TMTAHb, OB SI3aHUX i3 TPAHCKOPIOHHUM
CTIa/IKYBaHHSM MaifHa Ha Teputopii €Bporeiicbkoro Cowoay, Ta Il CTBOPEHHS MOMKJIUBOCTI /IS CTIaJl-
KOEMIIiB, BifIka300/iep:KyBauiB, BAKOHABIIIB 3aII0BiTY, OMiKYHiB HaJl CHAIKOBUM MAHOM JIETKO JI0Ka3aTH
CBill cTaTyc, a TakoX TIpaBa i MOBHOBAKEHHST HA TEPUTOPIi iHO3eMHOT JlepskaBy — wieHa €BporelchKo-
ro Corosy, jie nepeGyBae yacTiHa CajKoBOro MaiiHa. OTPUMaHHS TAaKOTO CBIJIONTBA He € 000B'I3KOBUM,
IpoTe I0OKYMEHT YNHHMIT Ha Beill TepuTopii €Bporneiicbkoro Coiosy.

BucnoBku. Ha mifcrasi ananisy foOKTpIHATBHIX BU3HAYEHD MOHSTTS «CBi/IONTBO TIPO CIIAJIKyBAHHST>
3a3HAYEHO, 110 CBiIOLTBO IIPO IIPABO Ha CIIAALIMHY HE MOJKE [TOCBIIUyBaTU CaM II€pexijl IpaBa BJIACHOCTI
Ha CHA/IKOBE MAIHO Bijl CIIAZIKOAABIIA /10 CIIA/IKOEMILIB, OCKIJIbKU T1iCJIsl IPUUHATTS CHAIIMHU CHAKOEM-
MM Y €roci6 i cTpoku, nependayeti 3ak0HOAaBCTBOM, PEIOMYETHCS, 1O [PABO BJIACHOCTI Y CIaIKOEM-
I[iB BUHUKAE 3 MOMEHTY BiIKDUTTS CHaANMHN. TakoX KOHCTATOBAHO, IO Y BifIHOCHHAX Mi’KHAPOIHOTO
CHaJIKyBaHHS CBI/IOLITBO MPO MPAaBO HA CHAAIIUHY € JOKYMEHTOM, SIKWIi MA€ IPaBOIiJITBEP/KYBaIbHE
(byHKITiOHATbHE 3HAYEHHS, Ta TUM IOPUIMIHAM (DaKTOM, IO MiATBEP/)KY€E HASIBHICTh TIPaB HA CITAJIKOBE
MAifHO y CTIaZIKOEMIIS.

KomouoBi ciioBa: criajikyBaHHs, CBiIOI[TBO PO ITPABO HA CIIAITUHY, 0(hOPMIIEHH: TPaBa HA CHA/IIIHY,
CIIaJIKOEMIL], CITaIIMHA.
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WOMEN’S REPRODUCTIVE RIGHTS
AND THEIR SCOPE UNDER INTERNATIONAL
LEGAL FRAMEWORKS

Abstract. The article is devoted to the problem of nature and role of individual’s reproductive rights
in the system of private moral right. The purpose of the contribution is to study the legal regulation
of reproductive rights of women in India and Ukraine and analyse the features of some reproductive
rights, which are carried out with the help of assisted reproductive technologies with an emphasis on
issues related to surrogacy, case law on this issue. Research methods. The paper is executed by applying
the general research and special methods of scientific cognition.

Results. Reproductive rights generally mean the right of an individual to control
the process of reproduction. It includes the right to decide whether to have or not to have a child,
the number and spacing of children; access to reproductive services etc. Considering the importance
of human reproduction, the reproductive rights are declared as fundamental human rights. However,
at the international and national levels, there is no a single document which explains the scope
of reproductive rights. In the absence of such a document, the reproductive rights raise several questions.
For example, the scope of this right to an aged or disabled person or a transgender or a prisoner etc.
is a million-dollar question which does not have a specific answer. Since the women’s empowerment
includes women’s reproductive empowerment, a clear and reasonable answer is required for achieving
the aim of reproductive empowerment. A detailed examination of legal frameworks both at international
and national levels is necessary to answer these questions.

Conclusions. Scientific positions on reproductive rights are substantiated. It is emphasized that
reproductive rights are the rights of the latest, fourth generation of human rights, and are derived
from personal rights. It is noted that human reproductive rights are both natural and those that are
carried out with the use of assistive technologies. The article deals with the basic types of reproductive
rights, including the right to artificial insemination, surrogacy, sterilization, prevention and treatment
of infertility, abortion, organ donation and reproductive cells, the use of contraception, the right to
reproductive choice, the right to reproductive health, right to information about reproductive rights,
the right to privacy to implement reproductive rights and others. The necessity of adopting the special
legislative act in the sphere of reproductive rights and reproductive health is grounded.

Key words: reproductive rights, personal rights, personality, medical law, human rights, right to
privacy, abortion, sterilization, assisted reproductive technologies, surrogacy, artificial insemination,
medical tourism.

1. Introduction

The need and importance of a child is recog-
nized by almost all religions all over the world.
Begetting a child is one of the most joyful
moments in the life of a person. In fact, begetting
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a child is considered a sacred duty of an indi-
vidual to his/her family and society and this
duty is usually fulfilled through the institution
of marriage. The act of reproduction is usually
a natural process of sexual union between cou-
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ples which requires no external interference
from a third party. Hence, reproductive rights
are declared as fundamental human rights
both at international and regional frameworks
of human rights. Although it is an accepted
fact that every individual has the right to claim
reproductive rights, the exercise of this right
in certain situations may raise serious legal
and human rights concerns.

The past few decades have seen increasing
recognition of the process of women empow-
erment. The international community has
taken several measures for ensuring empow-
erment of women. It can be seen that most
of these measures concentrate on the eco-
nomic and political empowerment of women.
The problems of consolidating and protect-
ing the reproductive rights of citizens have
recently become especially important for
Ukrainian, as well as for Indian, society given
the demographic crisis situation in our coun-
try. The empowerment of women is not only
limited to mainstreaming the women or equip-
ping them to be part of economic and political
process but also includes equipping women to
control each and every aspect affecting their
life. One of such important aspects of women’s
life which requires immediate attention is their
reproductive rights or, in other words, the pro-
cess of women’s reproductive empowerment.
Women’s reproductive empowerment in its
true spirit is possible only if there is a sufficient
understanding about and access to the repro-
ductive rights. Therefore, it is necessary to
understand the scope and ambit of reproduc-
tive rights of women. This chapter seeks to
examine both international and national legal
frameworks on reproductive rights to identify
the scope and limitations of this right.

2. Reproductive rights: concept and
meaning

Reproductive rights are considered to be
the so-called newest personal non-property
rights of the fourth generation, which are closely
linked to the inalienable human right to life,
respect for one’s dignity, personal integrity, etc.

It is a natural instinct of every living crea-
ture to have an offspring and it’s in high ped-
estal when it comes to human beings. It is not
only because of natural desires but also because
of psychological and social needs to have chil-
dren (Erikson, 2000). The reproductive rights
are those rights which enable an individual to
procreate his or her offspring. There is no legal
definition of “reproductive rights” in India,
as well as in Ukraine. Legal regulation of this
issue is carried out on the basis of the norms
of the Civil Code, Family Code. Although there
is no single accepted definition for the term
of reproductive rights, the most cited defini-

tion is provided in the International Confer-
ence on Population and Development, 1994.
It says that reproductive rights are recognized
as a part of human rights by several national
jurisdictions and also at international level.
This right allows every couple to control their
pregnancy, decide about when and how many
etc. The right to access to reproductive ser-
vices and right to sexual and reproductive
health care services, etc. are also a part of this
right (International Conference on Population
and Development, 1994). The World Health
Organization endorses the same definition as
well. Thus, reproductive right is not a single
unified right but is a bundle of rights which ena-
ble an individual to beget a child. The various
human rights instruments have declared differ-
ent elements of reproductive rights as human
rights at international and regional levels. Most
importantly, Article 23 (1) (b) of the Interna-
tional Convention on the Protection and Pro-
motion of the Rights and Dignity of Persons
with Disabilities, 2006, expressly confers
the right to reproductive health and education.
At the regional level, Article 14 of the Protocol
to the African Charter on Human and Peoples
Rights on the Rights of Women in Africa, 2003,
declares that women’s reproductive rights are
also human rights.

Analysing the consolidation of reproduc-
tive human rights in European countries, we
can conclude that, at the moment, it is insuf-
ficient and contains many gaps that, in some
cases, leads to violations of human and civil
rights. Overcoming these gaps are a complex
process, and the case law of the European Court
of Human Rights, which sets the standards to
be met by the laws of the Member States, plays
an important role (Mikhalkiv, 2020).

At the scientific level, there is no con-
sensus on the specified term. A.O. Dutko
and R.M. Swampy propose to understand repro-
ductive rights as the guaranteed, state-spon-
sored opportunities for individuals to protect
their reproductive health, free acceptance
and the implementation of the decision to con-
ceive a child or to refuse to have children by
married or unmarried, methods of conception
and birth of children, including with the help
of assisted reproductive technologies, the num-
ber of children, time and place of birth, inter-
vals between their births necessary to maintain
the health of mother and child, as well as med-
ical, social, informational and advisory assis-
tance in this area (Dutko, 2016).

The evolution of the concept of reproduc-
tive rights as human rights can be traced back to
the 1968 International Human Rights Confer-
ence held at Teheran. This document states that
every parent has a fundamental human right to
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decide freely and responsibly about the number
of children and the spacing in between such
children. Subsequently, the Bucharest World
Conference on Population, 1974, also declared
in the similar manner and states that parents
have a fundamental human right to decide
about their children. Further, the international
conferences, such as Women’s Conference held
in 1975; the Conference on Human Rights held
in Vienna held in 1993; International Confer-
ence on Population and Development held in
1994; and the 1995 Beijing World Conference
of Women etc., articulate reproductive rights as
human rights. Among all these, the ICPD has
been considered as the most important mile-
stone in the history of development of repro-
ductive rights.

The ICPD has identified three core ele-
ments of reproductive rights: the ability to
control the timing of pregnancy, number, gap
in between children’s; access to information
about reproductive services and a right against
unwarranted interferences with such rights.
In 1995, the Fourth World Conference on
Women held in Beijing adopted a Declaration
and Plan of Action thereby supporting the idea
of reproductive rights. Though the Declara-
tion and Plan of Action are non-binding in
nature, they have highlighted that the human
rights of women include the right to con-
trol and freely decide the matters relating to
reproduction. The UN Millennium Devel-
opment Goals, which were adopted in 2000,
also emphasised the scope of right to procre-
ation and urged the governments to focus on
the issue of reproduction as it is one of the com-
ponents of development. These commitments
were further highlighted by different nations
at the World Summit held in 2005; they agreed
to take various measures for achieving the task
of access to reproductive health care services
by 2015 (Pillai, 2015). Among the various
international instruments, the 2006 Conven-
tion on the Rights of Persons with Disabili-
ties was the first binding international human
right instrument which consolidated the right
to reproduction as a human right. According
to Article 23 of the Convention, it is the duty
of every member-states to take adequate meas-
ures to eliminate barriers and discriminations
against persons with disabilities in matters
of parenthood. This also ascertains that such
persons can decide the number and spacing
of their children and are able to claim such
rights equal to others. In process of time, in
2016, the General Comment Ne 22 related to
Article 12 of the International Covenant on
Social, Economic and Cultural Rights 1966,
also has given emphasis to the right to sexual
and reproductive health. The General Com-
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ment provides a detailed list about the obli-
gations on the part of State Parties for ensu-
ring these rights.

Protocol to the African Charter on Human
and Peoples Rights on the Rights of Women in
Africa is one of the important regional human
rights instruments which protects the repro-
ductive rights of women. This guarantees such
important facets of reproductive rights as access
to family planning and reproductive health
care services. This Protocol reaffirms the duty
of member’s states to protect the reproduc-
tive choice and related rights of women. Both
at Inter-American Human Rights system
and European Human Rights system guaran-
tee several reproductive rights, as follows: right
to marriage; right to family; right to access to
reproductive services; etc. Thus, it can be seen
that reproductive rights are recognised as basic
human rights both at international and national
human rights frameworks.

3. The scope of reproductive rights

The international and regional human
rights frameworks declare that reproductive
rights and its various facets are fundamental
human rights. However, none of these docu-
ments have expressly declared the scope of this
right. By relying on a literature review, it can
be seen that there are two views on the scope
of reproductive rights. The first view is a narrow
stand under which scholars argue that repro-
ductive rights include only a right to exercise
reproductive choice. The foundation of this
argument originates from the Convention on
the Elimination of all forms of Discrimination
against Women in 1979. The Article 16(1) (e)
of the Convention states that every couple is
entitled to have a right to procreation includ-
ing access to sexual health and information
and a right to decide the number and spacing
of children. This view points out that the fol-
lowing rights are its core elements: the right to
access to family planning information and edu-
cation; the number and spacing of children;
the right to access family planning methods
and services; and the right to found a fam-
ily; the right to decide, freely and responsibly.

The second view is much wider: it says that
reproductive rights are an umbrella of human
rights. This view finds its foundation in vari-
ous national and international human rights
instruments. Those scholars who support this
view determines12 human rights as the core ele-
ments of reproductive rights, namely: the right
to marriage and free consent in marriage; right
to education and information; right to pri-
vacy; right to health; right to security; right to
employment; right against sexual harassment
at workplace; right to maternity; right to repro-
ductive choices; right against sexual violence;
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right to found family and right to enjoy benefit
of scientific advancements (Gebhard, Trimifio,
2012). At international level, the scope of repro-
ductive rights is well established through dif-
ferent international human rights documents.
Further, several national jurisdictions also
incorporated the reproductive rights in their
municipal legal framework. However, the scope
of this right in these countries will depend on
the socio-political and religious views of those
countries (Kostruba, 2020).

4. Reproductive rights in India

The Indian Constitution does not explicitly
declare that reproductive rights are fundamental
rights. Therefore, there is no legislation which
declares an individual of reproductive rights.
India is a party to most international human
rights documents: UDHR, 1948; ICCPR, 1966;
ICESCR, 1966; CDEDAW, 1979; and the Con-
vention on Rights of Persons with Disabilities
(2006). Consequently, all these documents
expressly confer various facets of reproductive
rights such as the right to privacy, the right to
consent to marriage and equality in marriage,
the right to access to family planning informa-
tion and education; the right to found a family;
the right to access to family planning methods
and Services; the right to decide the number
and spacing of one’s children; and right to enjoy
the benefits of scientific progress, etc. Hence,
any individual in India can claim the abovemen-
tioned rights following the case Vishaka v. State
of Rajasthan (AIR 1997 SC 3011), in which
the Supreme Court held that, in the absence
of a law regarding a particular matter in India,
the international law can be referred to fill
the legislative vacuum.

In addition, the Indian judiciary through
various decisions has established reproductive
rights under Article 21 of Indian Constitution.
Most importantly, the judiciary has expanded
the scope of right to personal liberty and right
to privacy under Article 21 to cover reproduc-
tive rights. In the case of Suchita Srivastava
v. Chandigarh Administration (AIR 2010 SC
235), the Supreme Court held that the right to
reproduction of women has its base at right to
life under Article 21. It includes right to repro-
duce as well as not to reproduce. Recently, in
Devika Biswas v. Union of India ((2016) 10
SCC 726), Supreme Court has pointed out that
that right to reduction includes the right to
make free choice of sterilisation.

In B.K. Parthasarthy v. State of Andhra
Pradesh (AIR 1973 SC 2701), the Supreme
Court of Indian, by approving right to reproduc-
tion is a part of right to privacy, declared that
“the right to make a decision about reproduc-
tion is essentially a very personal decision either
on the part of the man or woman. Such a right

necessarily includes the right not to reproduce”.
Further, in the recent case of Justice K.S. Put-
taswamy (Retd) v. Union of India (2017(10)
SCC 1), the Apex Court held that “Privacy is
based on the preservation of personal intima-
cies, the sanctity of family life, marriage, procre-
ation, the home and sexual orientation. Privacy
also comprises a right to be left alone. Privacy
safeguards individual autonomy and recognises
the ability of the individual to control vital
aspects of his or her life”. Thus, an analysis of all
these cases shows that the reproductive rights
in India have attained the status of fundamental
rights as a part of both right to personal liberty
and right to privacy.

3. Reproductive rights in Ukraine

In Ukrainian civil science, several areas
of understanding the nature and place
of reproductive rights in the system of personal
non-property rights of the individual have been
formed: they have an independent separate char-
acter; have a close connection with the right to
life; are considered an integral part of the right
to health. Reproductive rights, of course, are
a complex set of capabilities of the individual,
aimed at ensuring the reproductive function
of man to reproduce their own kind.

The system of reproductive rights should
include: the right to reproductive choice; right
to reproductive health; a woman’s right to
an abortion; the right to artificial insemination
andembryotransferintoawoman’sbody;theright
to donate and preserve reproductive cells; right to
application of the method of surrogacy; the right
to sterilization; the right to use contraception;
the right to prevention and treatment of infer-
tility; the right to information on reproductive
rights; the right to confidentiality of informa-
tion on the exercise of reproductive rights;
the right to protection of reproductive rights.

Reproductive rights also include the right
to reproductive health services and the right
to reproductive health, the right of minors
to reproductive health, the right to paternity
and maternity, the right to reproductive integ-
rity and protection from cruelty (Mukhamie-
dova, 2012).

All the above rights are aimed at ensur-
ing that every individual is free to own, use
and dispose his or her reproductive health at his
or her own will and discretion. As we can see,
reproductive rights make up the whole system
and their consolidation at the legislative level
will contribute to their effective implementa-
tion and protection (Dluhopolska, 2016).

6. Reproductive rights: legal dilemmas

Reproductive rights and its various facets
are fairly recognised both under international,
regional and national human rights frameworks.
However, the aspects of reproductive rights
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remain contentious, and the exercise of rights
associated with reproductive rights poses
a threat to Indian legal system. Here are some
important issues.

6.1. Right to abortion

The termination of pregnancy or abortion
is the expulsion or removal of a foetus from
the uterus of a pregnant woman. In other words,
abortion is the intended destruction of the life
of an unborn child in the womb, otherwise than
the principal purpose of producing a life birth
or removal of a dead tissue (Ubajaka et al.,
2014). Reproductive rights include right to
legal and safe abortion. However, abortion in
India is a punishable offence under Section 312
of Indian Penal Code, 1860. This Section
describes abortion as intentional miscarriage
and provides punishment both for pregnant
women and the persons involved in such pro-
cess. The punishment is simple or rigorous
imprisonment for a term extending up to three
years, or with fine, or both, and shall be punished
with simple or rigorous imprisonment for a term
extending up to seven years as well as shall also
be liable to fine where the woman is quick with
child. If the miscarriage is caused in good faith
to save the life of the women, then this Section
exempts them from liability. This means that,
except in cases where the miscarriage is per-
formed for saving life of the women, all other
cases of abortion will be treated as an offence.

The Medical Termination of Pregnancy Act,
1971, has provided a restricted right to abor-
tion. Under Section 3, it states that pregnancy
may be terminated by a registered medical prac-
titioner (a) where the length of the pregnancy
does not exceed twelve weeks or (b) where
the length of the pregnancy exceeds twelve
weeks but does not exceed twenty weeks.
However, termination can be done only if not
less than two registered medical practition-
ers must have formed a bona fide opinion that
(i) the continuance of the pregnancy would
involve a risk to the life of the pregnant woman
or grave physical or mental health injuries;
(ii) there is a substantial risk that if the child
were born, it would suffer from such physi-
cal or mental abnormalities as to be seriously
handicapped. Explanation 1 of the Section
states that, “where any pregnancy is alleged
by the pregnant woman to have been caused
by rape, the anguish caused by such pregnancy
shall be presumed to constitute a grave injury
to the mental health of the pregnant woman”.

Explanation 2 states that “where any
pregnancy occurs as a result of failure of any
device or method used by any married woman
or her husband for the purpose of limiting
the number of children, the anguish caused by
such unwanted pregnancy may be presumed
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to constitute a grave injury to the mental
health of the pregnant woman”. As per Sec-
tion 5 of the Act, the length of the pregnancy
and the opinion of not less than two regis-
tered medical practitioners mentioned under
Section 3 shall not apply to the termination
of a pregnancy by the registered medical prac-
titioner in case where he/she is of the opinion
in good faith, that the termination of such preg-
nancy is immediately necessary to save the life
of the pregnant woman.

Thus, it can be seen that right to the termi-
nation of pregnancy can be exercised only in
the following conditions:

1) the termination should be performed by
a registered medical practitioner;

2) the length of the pregnancy must not
exceed twenty weeks;

3) the continuance of the pregnancy would
involve a risk to the life of the pregnant woman
or of grave injury to her physical or mental
health; or (ii) there is a substantial risk that if
the child were born, it would suffer from such
physical or mental abnormalities as to be seri-
ously handicapped,;

4) if the length of the pregnancy exceeds
twenty weeks, only in cases of immediate neces-
sity of to saving the life of the pregnant woman.

Thus, it can be seen that, although there is
aright to legal and safe abortion which is estab-
lished as a part of reproductive rights, only
aqualified right to abortion is protected in India.
Since the right to abortion is not an absolute
right, reasonable restrictions can be imposed
through a procedure established by law. In the
case of Suchita Srivastava & Anr. v. Chandigarh
Administration (AIR 2010 SC 235), the Apex
Court held that, right to reproduction includes
a women'’s right to carry a pregnancy to its full
term, to give birth and to subsequently raise
children. However, in the case of pregnant
women there is also a “compelling state interest’
in protecting the life of the prospective child.
Therefore, the termination of a pregnancy is
only permitted when the conditions specified
in the applicable statute have been fulfilled.
Hence, the provisions of the MTP Act, 1971 can
also be viewed as reasonable restrictions that
have been placed on the exercise of reproduc-
tive choices”. Thus, though there is a conflict
between reproductive rights and abortion laws
in India, considering the fact that right to abor-
tion is not an absolute right and the overriding
public interests, right to abortion may remain
only as a qualified right (Kosgi et al., 2011).

6.2. Single parent

Reproductive rights are individual rights
based on right to life and personal liberty.
In this regard, a question arises whether
a single individual, a male or female can claim
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reproductive rights, and if so, to what extent.
In China, if any woman decides to exercise
reproductive rights as single mother and gives
birth to a child, she will be penalised and has to
pay social up bringing cost to the government.
In India, the laws are silent about the issue
of procreation by single individual. Since
reproductive rights are linked with right to
marriage and found family, one inference can
be made here is, only a person of marriageable
age is entitled to claim reproductive rights.
These types of restrictions are necessary con-
sidering the impact of pregnancy and child
birth on the life of the adolescent. Various
types of literature point out that, “adolescent
pregnancy and child birth has severe impact
on the has negative emotional, social and other
aspects of the adolescent as well as the result-
ing child” (Mukhopadhyay, 2017). Thus, irre-
spective of the fact whether it is a single male
or female, if the person completes his or her
marriageable age, he or she should be given
the core elements of reproductive rights.

6.3. Aged individuals

In most countries, the legislations are silent
about the issue up to which age an individual
can claim his right to procreation. However,
considering the need to protect the interest
of child, it is necessary toset alimit on the upper
age up to which a person can claim his or her
right to reproduction. It is to be noted that, in
this context only the aspect of begetting a child
is in dispute and not all other aspects of repro-
ductive rights. This is because of reason that
sometimes each and every aged person may not
be able to protect the interests of child due to
their physical and mental conditions. An anal-
ysis of various types of legal literature shows
that it is impossible to fix a uniform upper
age limit for begetting a child either sexually
or through any other means. This is because
there are cases in which a woman at the age
of 74 years has given birth to a healthy baby.
There are different similar incidents around
the world (Oldest.org, 2020). However, in
the interest of child, the use of reproductive
rights for begetting a child should be limited.
Such a limitation should follow the yardstick
of physical condition of couple or individual
and potential risks to the mother and child.
If the couple or individual is capable enough
to take care of child despite their age, or these
persons have someone who can provide ade-
quate care to the child, then they should be
allowed to exercise the reproductive rights to
beget a child (Brake, Millum, 2021).

6.4. Persons with disabilities

International human rights law gives
robust recognition to both reproductive rights
and rights of the disabled persons. In this con-

text a pertinent question arises with respect
to scope of reproductive rights of disabled
persons. According to UN Convention on
the Rights of Persons with Disabilities, 2006,
“Persons with disabilities include those who
have long-term physical, mental, intellectual or
sensory impairments which in interaction with
various barriers may hinder their full and effec-
tive participation in society on an equal basis
with others”. Thus, a disabled person means
a person with one or more physical, mental,
and sensory impairments which limit one or
more of the basic life activities such as seeing,
hearing, talking, walking, using hands, under-
standing, learning, communicating and inade-
quacies of a similar nature.

The issue of reproductive rights of persons
with disabilities are addressed in the UN Con-
vention on the Rights of Persons with Dis-
abilities, 2006. Article 23 of the Convention
specifically guarantees right to reproduction
to all disabled persons without any discrimina-
tion and imposes an obligation to the members
States to take adequate measures to ensure this
right to everyone. Therefore, it can be seen that
disabled persons are also entitled to have all
reproductive rights without any discrimination,
and it is the obligation of state parties to pro-
vide the same.

In India, the Rights of Persons with Dis-
abilities Act, 2016, expressly guarantees
the reproductive rights to all disabled persons.
The Section 10 of the Act imposes an obliga-
tion to the Governments to take appropriate
and adequate measures for ensuring repro-
ductive rights of disabled persons. “No person
with disability shall be subject to any medical
procedure which leads to infertility without his
or her free and informed consent”. In the land-
mark case of Suchita Srivastava v. Chandigarh
Administration (AIR 2010 SC 235), the apex
Court has declared that even a mentally chal-
lenged woman can also claim reproductive
right and can decide about her pregnancy.
Consequently, there cannot be any distinction
or discrimination to a person with disability in
exercising his/her right to reproduction. How-
ever, it is noted that, in the interest of child,
some restrictions can be imposed on the ground
of the impact of disability on the natural
upbringing and care of the child. If the physical
or mental disability is of such a nature which
adversely affects the upbringing, care and safety
of the child, the exercise of reproductive rights
to the extent begetting a child should be lim-
ited. Provided if there is anybody who can assist
the disabled persons for taking care of child,
then such disabled persons may be allowed to
exercise the reproductive rights to beget a child
(Lemberg, 2020).
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6.5. Access to artificial human reproduc-
tive technologies

Every individual has a natural instinct
to have a child and found a family. Beget-
ting a child is a natural outcome of sexual
union of heterosexuals. This process is socially
accepted through the institution of marriage.
Thus, human procreation is a common procuress
which happens through the act of sexual inter-
course between men and women. Therefore,
there is no need of any intervention by another
person or a technology. It only requires mini-
mum medical assistance (Pillai, 2018). How-
ever, there are a large number of couples who are
unable to have a child through biological pro-
cess of procreation. This situation is medically
termed as infertility. Infertility is a situation in
which a couple is unable to conceive naturally
even after one year of unprotected sexual inter-
course or unable to carry the pregnancy to a full
term (Anwar, Anwar, 2016). Infertility poses
a severe crisis to the life of couples as they face
several psychological issues which affect their
personality, as a family member and as a mem-
ber in the society.

In Indian society, the incapacity to procre-
ate a child is considered as a stigma and is even
regarded as a curse from God. Hence, the infer-
tile couples look for various measures to over-
come this problem. Traditionally, the option
available to infertile couples is to go for adop-
tion. The advancements in technology and med-
ical science have paved the way for developing
certain medical technologies through which
an infertile couple can have a child of their own.
These medical technologies which enable cou-
ples to have a child, who are otherwise unable
to have children are collectively termed as Arti-
ficial Reproductive technologies (ARTSs). There
are many ARTs among which Artificial Insem-
ination, Invitro Fertilisation and Surrogacy are
the most popular and widely practiced methods
(Vasilieva et al., 2019).

All individuals including infertile couples
have the fundamental human right to repro-
duction. As a result, a pertinent question arises:
whether such right to reproduction includes
procreation of child with the help of artificial
human reproductive technologies or, in other
words, whether reproductive rights include
access to ARTs (Pillai, 2014). The use of ARTs
for begetting children is very rampant in differ-
ent countries. However, none of the interna-
tional human rights documents have referred
the issue of right to access to ARTs. Though
access to ART has not been yet expressly
declared as a part of reproductive rights,
the access to ART is inherent in reproductive
rights. This is because an infertile couple cannot
enjoy their reproductive rights without the help
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of ART. This view is supported by various schol-
ars like Jackson and Harris, who opined that,
“interference with access to reproductive tech-
nologies is a violation of procreative autonomy,
and that the real or perceived dangers of possi-
ble harm are insufficient to justify constraints”
(Harris, 2000).

Moreover, the right to access to ART can be
considered as a facet of other well established
human rights such as right to marriage; right to
found a family; right to privacy; right to procre-
ation, right to control the number and spacing
of their children and right to enjoy benefits of sci-
entific and technological advancements (Pillai,
2015). It is to be noted here, the right to access
to ART is not an absolute right like many other
rights and hence reasonable restrictions can be
imposed by state. In India, there is no specific
legislation dealing with ART, however, there are
National Guidelines for Accreditation, Supervi-
sion & Regulation of ART Clinics in India (pop-
ularly known as ICMR Guidelines, 2005) which
recognise the right to access to ART. However,
it is essential to note that this is a non-binding
instrument. Further in several cases relating to
surrogacy such as Baby M. Yamada v. Union
of India (AIR 2009 SC 84) and in the case
of Jan Balaz v. Anand Municipality and Ors
(AIR. 2010 Guj. 21), the Indian judiciary has
approved that there is a fundamental right to
access ART (i. e. to Surrogacy) (Pillai, 2018).
Though the proposed Surrogacy Bill, 2019, has
provided some eligibility conditions, the Bill
has undergone severe revision by Rajyasabha
Selection Committee and, as a result, the Bill
has lost its shape and with all probability it
will remain as a Bill only and not become a law.

6.6. Same sex couples

The same sex relationships are higher in
the past few decades and as a result several
countries have legally recognised such relation-
ships. This has resulted in the practice of same
sex marriage (Re Patrick, 2002). In such family
one figure i. e. wife or husband is always absent
and hence they won’t be able to have a child
through natural sexual union (Nigam et al,
2011). It is to be noted that, such couples also
have a natural desire to have a child of their
own, similar to the desire of hetero sexual cou-
ples (Pillai, 2015). It is to be noted that same
sex couples cannot exercise their reproductive
rights like other individuals and hence they
have to use any of ARTs to enjoy the benefit
of reproductive rights. Though access to ART
can be considered as a part of reproductive
rights in India, the exercise of such rights can be
restricted on compelling public interest.

The use of ART by gay and lesbian couples
where always a matter of debate. It is argued
that, same sex couples are also human beings
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so they are entitled to have all the rights like
any other hetro sexual couple. This includes
procreation with the help of ART also. It is also
argued that parenting is not always depends
upon sex and even a same sex couple can also
raise a child properly. However, these claims by
same sex couples where criticised on the ground
of absence of father figure or mother figure for
the child. There may be cases where father or
mother or both may die after the birth of child,
however, in cases of same sex couples such
a figure is completely absent. This can affect
the character and mental wellbeing of the child.
Moreover, the stigma of taking birth to a same
sex couple will haunt the child life long (Dent,
2011). Whatever be the arguments, it is to be
noted that various studies have shown that,
the same sex parents can also be a good par-
ents like hetero sexual parents (Fraser et al.,
1995). Thus, it is submitted that same sex cou-
ples should be allowed to use the reproductive
rights (or in other words use ART). However,
the State can impose reasonable restrictions for
the protection and promotion of welfare of chil-
dren and societal interest.

6.7. Trans-gender persons

Another related issue which arises in this
context is the claim of reproductive rights by
trans- genders. Trans-genders are a group of peo-
ple are not able to identify as a men or women
and have traits and physical features of both
men and women (Nixon, 2013). According to
Indian law, “A transgender person means a per-
son whose gender does not match with the gen-
der assigned to that person at birth and includes
trans-man or trans-woman (whether or not
such person has undergone Sex Reassignment
Surgery or hormone therapy or laser therapy or
such other therapy), person with intersex var-
iations, gender queer and person having such
socio-cultural identities as kinner, hijra, aravani
and jogta” (Section 2(k) of Transgender Per-
sons (Protection of Rights) Act, 2019).

In the case of National Legal Services
Authority v. Union of India (AIR 2014 SC
1863), the Supreme Court declared that trans-
gender persons are entitled to claim funda-
mental rights like any other person without
any distinction. Thus, as a natural corollary,
the reproductive rights which are part of right
to personal liberty and right to privacy under
Article 21 also should be available to transgen-
der persons. In 2019, the Parliament of India
has enacted, Transgender Persons (Protec-
tion of Rights) Act, 2019 with the objective
to provide for protection of rights of transgen-
der persons, their welfare, and other related
matters. However, this Act is silent about
the reproductive rights of trans-genders. It can
be argued that, trans-gender persons should

also be allowed to enjoy the reproductive rights,
but the State can create reasonable restric-
tions on account of compelling public interest
and for the interest of child.

6.8. Prisoners

A prisoner is a person who is undergoing
a sentence of imprisonment or undergoing
imprisonment awaiting trial. It is a natural
consequence that several aspects of fundamen-
tal and other rights of persons will be deprived
while he/she is serving as a prisoner in a jail.
In this context the question, arises whether
right to reproduction survives incarceration
and where such a right can be identified under
Indian Constitution. In the case of Sumeet
Bajwa v. State of Punjab & Ors ((2016), CWP
Ne 2239 of 2015), the Punjab and Haryana High
Court held that, right to procreation is available
even when a person undergoing imprisonment.
Because such right is a part of right to life under
Article 21 of the Constitution when it is read
together UDHR. Therefore, in India a female
prisoner is also entitled to claim right to procre-
ation. However, for the purpose of protecting
public interest and interests of the child, reason-
able restrictions can be imposed upon the exer-
cise of these rights by prisoners.

6.9. Posthumous reproduction

The development in medical science has
paved the way for preservation of reproductive
materials and use such materials after the death
of the person. One such use of medical technol-
ogy is procreation using reproductive materi-
als which were stored prior to the death of any
one or both parents. This type of procreation
is generally called as posthumous reproduc-
tion. “Posthumous reproduction is commonly
used to refer to the intentional application
of advanced medical technologies to achieve
conception, pregnancy and childbirth in a sit-
uation where one or both parents are declared
dead” (Hashiloni-Dolev, Schicktanz, 2017).
Therefore, posthumous reproduction occurs
when a child is born after one or both genetic
parents have died (Robertson, 1994).

Generally, there are various circumstances
in which people seek to procreate posthumously
a child using the gametes of a deceased person.
For instance, a surviving spouse or intimate
friend seeks to use the gametes which have
been specifically cryo preserved for use prior to
the death of the loved one. Examples include
situations in which a soldier or other person
engaged in high-risk activity cryopreserve his or
her gametes. Another example is when a dying
or seriously ill person cryopreserves gametes for
use by specifically named potential survivors.
In other instances, an untimely death may cre-
ate a situation in which gametes become avail-
able even though the deceased person did not
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anticipate death and therefore did not specifi-
cally consent before death (Kindregan, 2009).

In the context of reproductive rights,
one may argue that right to use posthumous
reproduction is also part of reproductive
rights. It is to be noted that in case of a post-
humous reproduction, there may be legal dis-
putes regarding the legitimacy of the child;
parentage; right to inheritance; right to cus-
tody; and right to maintenance. These issues
are very complicated and challenging due to
the fact one or both the parents have died
before the birth of the child. Thus, any expan-
sion of reproductive rights to the extent that
to cover right to posthumous reproduction
need to take into account the rights and wel-
fare of the innocent child.

7. Conclusions

Nature has bestowed the beautiful capac-
ity to procreate a life within every individual
and every woman cherishes the experience
of motherhood. As a result, every couple has
the innate desire to have a child, and this is rec-
ognized through reproductive rights. However,
none of the general international human rights
instruments expressly declares reproductive
rights as human rights. The only international
instrument which makes an express declara-
tion about reproductive rights is the Conven-
tion on Persons with Disabilities, 2006. This
doesn’t mean that international human rights
law is silent about reproductive rights. These

documents guarantee several facets of repro-
ductive rights in some ways. Therefore, it
can be seen that, at the international level,
the human rights law establishes a good frame-
work for reproductive rights. This framework
emphasises that reproductive right is not a sin-
gle human right but a bundle of other related
human rights. The most important rights which
come under the umbrella of reproductive right
are: right to privacy; right to equality; right
against discrimination; right to marriage; right
to found family; right against sexual violence;
right to freely decide; right against coercion;
right to decide number and spacing; right to
marriage; right against fore full marriage; right
to maternity; right to take advantages of scien-
tific advancements, etc.

India and Ukraine are parties to all major
international human rights treaties. Hence,
the various facets of reproductive rights are
also applicable in our country. Consequently,
national judiciary has interpreted right to per-
sonal liberty and right to privacy in such way
as to cover all the facets of reproductive rights.
Thus, it can be observed that in our country has
a well-established framework for reproductive
rights as well. However, the various legal dilem-
mas identified in the above chapter need to be
addressed legally to strike a balance between
the reproductive rights of individuals with
the interest and well-being of children and with
the societal interest.
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PENNPOAYKTHUBHI ITPABA KIHOK: MIZ;KHAPO/IHI IIPABOBI MEJKI

Amnoranis. CtaTTio IPHUCBSYEHO TTPOOIEMi TTPHPOHN Ta POJIi PENPOAYKTUBHEX MPAB 0COOU B CHCTEMI
oco6uCTHX HeMaltHOBUX 1IpaB. Memoto nyOiKallii € BUBUEHHS CTaHY PABOBOTO PETYJIOBAHHS PEIIPOLYK-
THBHMX TIpaB KiHOK B [Hzii Ta YKpaiHi, aHasis 0cobaMBOCTeN AeAKUX PENPOAYKTUBHUX TIPaB, SKi 31ii-
CHIOIOTHCS 32 IOTIOMOTOIO JIOTIOMI>KHUX PEIPOYKTUBHUX TEXHOJIOTIH, 3 aKIIEHTOM Ha CypOraTHOMY Mate-
PUHCTBI, @ TAKOXK POBIJIsi] MPEIEACHTHOI IIPAKTUKY i3 11b0ro nutatts. Memoou docniovcenns. Crartio
BUKOHAHO i3 3aCTOCYBaHHSIM 3arajibHUX JOCJI/KEHD Ta CIeIiaJbHIX METO/[iB HAyKOBOTO ITi3HAHHSI.

Pesynvmamu. PenpojyKTHBHI IpaBa 3arajioM O3HAYAIOTH MPABO 0COOM KOHTPOJIOBATH MPOIEC
BiaTBOpeHHs. BOoHO BKJTIOWAE 1paBo BUPIIIYBAaTH, YU MATH JUTHHY, SIKY KiJBKICTb IiTell HApOIKyBaTH
Ta 3 IKUMU YaCOBUMH IIPOMi’KKaMH, @ TAKOXK JIOCTYII 10 PEIPOAYKTUBHUX HOCIIYT TOIIO. 3 OIJIS/Y Ha BaXK-
JIUBICTD i 3HAUEHHS BiATBOPEHHS JIIOJWHU PENPOAYKTUBHI IIpaBa OTOJIONIYIOTbCS OCHOBHUMU TIPaBaMU
smoanau. OJIHAK HA MiZKHAPOAHOMY il HAIIOHAJIbHUX PiBHSX HEMAE €JIMHOTO IOKYMEHTA, SIKUI TI0SICHIOBAB
6u 00CSIT PENPOYKTUBHUX IIPaB. 3a BiJICYTHOCTI TAKOTO aKTa PEMPOAYKTUBHI IPaBa BUKJIUKAIOTH JIEKiJIb-
Ka nutafb. Hanpukiaz, nutanHs o6esATy 3a3HaYeHOro MpaBa JUist JITHBOT JIOAMHH, IHBAJIi/Ia, TPAHCTEH-
Jiepa, B'SI3HS TOIO € aKTyaJlbHUM, IIPOTE 3aJIMIIAECThCsE 03 KOHKPETHOI Bi/OBiL. 3 OISy Ha Te, 10
PO3LINPEHHS TIPaB i MOKJIMBOCTEN KiHOK BKJIIOYAE PEIPOAYKTHBHI MOKIMBOCTI KiHOK, HEOOXiAHO HafaTH
4iTKy i pO3yMHY BiZlIIOBi/[b Ha 3a3HaY€Hi MUTAHHS J/I5 OCATHEHHS METH PETPOLYKTHBHIX MOXKJIUBOCTEH.
JL7151 1b0T0 HEOOXiAHMI IeTATLHII OTJIsI/ TTPABOBUX OCHOB HA MIZKHAPOJHOMY Ta HAIIOHATBHOMY PiBHSIX.

Bucnosxu. O6rpyHTOBaHO HAYKOBI MO3UILT 00 PENPOAYKTUBHUX mpaB. IligKkpeceHo, o pempo-
JYKTUBHI IIpaBa — Il IIpaBa OCTaHHbOTO, Y€TBEPTOrO, MOKOJIHHA IpaB JIOAWHHU, BOHU IOXOAATD Bif
ocobuctux npas. KoHCTATOBAHO, 1[0 PENPOAYKTHBHI [PaBa JIOAMHU € K IPUPOJHUMHU, TaK | TUMH, 110
peastizyioTbes 3 BAKOPUCTAHHSM JJOMOMiKHUX TEXHOJIOTIi1. Y CTaTTi A0CHIIKYIOTHCS OCHOBHI BUIU PEIIPO-
JNYKTUBHUX ITPaB, 30KpeMa IIPaBo Ha MITYy4YHe 3aIlIiHEHH:, IPaBO Ha CyporaTHe MaTepPUHCTBO, TPaBO Ha
cTepuIi3alito, MpaBo Ha MPOMIIAKTUKY Ta JiKyBaHHs Oe3IUIifis, TPaBo Ha abOPTH, IPABO HA JOHOPCTBO
OpraHiB i permpoAyKTUBHI KJIiTHHY, IPABO HA BUKOPUCTAHHS KOHTPAllEeMNllii, TPaBO Ha PENpPOAYKTUBHUI
BUGIpP, PABO Ha PEMPOLYKTHBHE 3[0POB’s], TTPABO Ha iHGOPMAIIiO PO PENPOLYKTHUBHI TPaBa, IPaBo Ha
KOHDiZeHIIHICTD 151 peaizalii perpoAyKTUBHUX IPaB To10. OOIPYHTOBAHO HEOOXIAHICTD IPUITHSTTS
CIICIiaJIbHOTO 3aKOHO/IABYOTO aKTa y cepi penpoyKTUBHUX 11PAB i pENPOAYKTUBHOTO 3/[0POB 4.

KitiouoBi ciioBa: penpoyKTHBHI IpaBa, 0coOUCTI IpaBa, 0COOUCTICTD, MeINYHE MPABO, TTPABa JIIONHH,
[paBo Ha IPUBATHE KUTTSA, abOPT, CTepUIIisalis, AOMOMIKHI PEPOAYKTUBHI TEXHOJOTIi, cyporarHe
MaTepUHCTBO, MITYYHE 3aIJI[HEHHS, MEUYHUI TYPU3M.
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PROSPECTS FOR LEGAL REGULATION
OF BANKS’ PARTICIPATION IN THE DEPOSIT
GUARANTEE FUND FOR INDIVIDUALS

Abstract. The purpose of this publication is to consider the prospects of legal regulation
of banks’ participation in the Deposit guarantee fund for individuals taking into account the adaptation
of Ukrainian legislation to the EU acquis. Therefore, it is considered the legal basis of deposit guarantee
relations, the legal status of the Deposit guarantee fund for individuals, the impact of Directive 2014,/49/
EU on the regulation of banking activities and the possibility of changes in the regulation of relations
in the Deposit guarantee fund for individuals. Research methods. The paper is executed by applying
the general research and special methods of scientific cognition.

Results. The legal regulation consists of legislative acts which, in addition to special laws, should also
include the relevant acts of the National Bank of Ukraine and the Deposit guarantee fund for individuals.
This approach needs to be further explored for compliance with the EU acquis and national choices in
adaptation. It is quite perspective to change the legal status of the Deposit guarantee fund for individuals
to deprive the body of supervisory powers and the formation of rights solely from the administration
of the guarantee system and supervision only in this part of the banking activities (in the sense of audit).
The lack of participation in the deposit scheme limits only one type of bank activity — attracting
and placing deposits. In this case, the powers of Deposit guarantee fund for individuals to liquidate banks
are disproportionate.

Conclusions. The status of the Deposit guarantee fund for individuals has the characteristics of state
regulation of the guarantee system, and does not only administer the system, so its “participation” in these
relations is not equal to other participants. Within the framework of adaptation of Ukrainian legislation
to EU legislation and deregulation, the idea of depriving the Deposit guarantee fund for individuals
of powers, introducing alternative guarantee schemes, as well as building an intermediate link between
the National Bank of Ukraine and banks in accordance with the experience of EU member states is
promising. Participation in the deposit guarantee relationship of individuals should be not only a basis for
the provision of deposit services, but also a system that allows you to accumulate funds, offer best practices
and administer the system, rather than control it.

Key words: deposit guarantee, Deposit guarantee fund for individuals, deregulation, state regulation,
proportionality, EU acquis, deposit guarantee system, bank.

1. Introduction

The study of the legal status of the Deposit
guarantee fund for individuals, its powers,
the relationship of participation of banks in
deposit guarantee, the ratio of legislation
and other regulations is quite relevant
and attracts attention especially in times of eco-

© A. Helych, Yu. Helych, 2021

nomic downturn. Any legal regulation of eco-
nomic relations must be predictable for both
the parties to the relationship and the regu-
lator. It is not only a matter of upholding
the rule of law, but also of responding in
a timely and proportionate manner to contem-
porary challenges.
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Currently, the provisions on the mandatory
participation of banks in deposit guarantee rela-
tions are controversial that are caused not only
by the need to contribute costs to the Deposit
guarantee fund for individuals but also by
the actual powers of regulators and their rela-
tionship for regulatory purposes. The novelty
of scientific research in this area is the forma-
tion of a consolidated economic and legal view
on the regulation of deposit guarantee relations
of individuals based on deregulation and in
terms of fulfilling Ukraine’s international obli-
gations. The analysis of dissertation researches
allows us to conclude that the issues in this
area reduce to the participation of the Deposit
guarantee fund for individuals in private rela-
tions (Voitsekhovska, 2016), as well as admin-
istrative and legal regulation of its activities
(Naumenko, 2021).

This publication aims to consider the pros-
pects of legal regulation of banks’ participation
in the Deposit guarantee fund for individuals
taking into account the adaptation of Ukrainian
legislation to the EU acquis. Therefore, we aim
to consider the legal basis of deposit guarantee
relations, the legal status of the Deposit guar-
antee fund for individuals, the impact of Dir-
ective 2014/49/EU on the regulation of bank-
ing activities and the possibility of changes in
the regulation of relations in the Deposit guar-
antee fund for individuals. The methodological
basis of the study is economic and legal views on
the proportional regulation of relations, guaran-
teeing the deposits of individuals.

2. Legal basis for deposit guarantee in
Ukraine

The law establishes: 1) the legal, financial
and organizational principles of the deposit
guarantee system for individuals; 2) the powers
of the Deposit guarantee fund for individuals
(hereinafter — the Fund); 3) the procedure for
payment of deposit compensation by the Fund,
and regulates relations between the Fund,
banks, the National Bank of Ukraine; 4) func-
tions of the Fund on withdrawal of insolvent
banks from the market and liquidation of banks
(Part 1 of Article 1 of the Law).

The purpose of this Law is: 1) protection
of the rights and legitimate interests of bank
depositors; 2) strengthening confidence in
the banking system of Ukraine; 3) stimulating
the attraction of costs into the banking system
of Ukraine; 4) ensuring an effective procedure
for withdrawal of insolvent banks and liquida-
tion of banks (Part 2 of Article 1 of the Law).

In general, the system of guarantee-
ing deposits of individuals is defined as a set
of relations regulated by this Law, the subjects
of which are the Fund, the Cabinet of Minis-
ters of Ukraine, the National Bank of Ukraine,
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banks and depositors (paragraph 15, part 1
of Article 2 of the Law). At the same time,
the true essence of the guarantee system is
ambiguous, given the focus of the Law on
the powers of the Fund and not on the private
law principles of the system, which are the sub-
ject of separate legal research (Voitsekhovska,
2016, p. 78).

The analysis of the provisions of the Law
gives grounds to conclude that the deposit
guarantee system is not one-tier system, consid-
ering that the subject of regulation (parliament)
empowers the Fund to regulate relations within
this system. Thus, within the limits of its func-
tions and powers, the Fund carries out norma-
tive regulation of the system of guaranteeing
deposits of individuals and withdrawal of insol-
vent banks from the market (Part 1 of Article 6
of the Law). Thus, the Fund is granted a special
status of a regulator in the relations that define
it as a participant.

The Law of Ukraine “On Banks and Bank-
ing” should be singled out, the purpose of which
is to ensure the legal protection of the legitim-
ate interests of depositors and other bank cus-
tomers, sustainable development and stability
of the banking system (part 1 of article 1).

Such legal regulation of the Fund’s position
in the guarantee system should be critically
analysed for compliance with Ukraine’s inter-
national obligations, in particular — the Associ-
ation Agreement between Ukraine and the EU
(Uhodaproasotsiatsiiumizh Ukrainoiu,zodniiei
storony, ta Yevropeiskym Soiuzom, Yevro-
peiskym spivtovarystvom z atomnoi enerhii
i yikhnimy derzhavamy-chlenamy, z inshoi
storony, 2014). Article 133 of the Agreement
provides for the approximation of legislation
to the EU acquis; thus, Ukraine will ensure
the gradual alignment of its existing laws
and future legislation with the EU acquis
starting from the date of signing this Agree-
ment and gradually extending to all elements
of the EU acquis listed in Annex XVII to this
Agreement.

V.V. Kochyn draws attention to Direc-
tive Ne 94/19/EC of the European Parliament
and of the Council of 30 May 1994 on deposit
guarantee scheme, the provisions of which must
be implemented within 4 years from the date
of entry into force of this Agreement (i. e. before
01.09.2021), in particular, to the fact that
the this Directive expired almost immediately
after the signing of the Agreement on the basis
of Directive 2014/49/EU of 16.04.2014 (Euro-
pean Union, 2014).

Thus, the legal regulation consists of legisla-
tive acts which, in addition to these laws, should
also include the relevant acts of the National
Bank of Ukraine and the Fund. This approach
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needs to be further explored for compliance
with the EU acquis and national choices in
adaptation.

3. Legal status of the Fund

The legal status of the Fund is determined
by Article 3 of the Law, according to which
it is an institution (ycramosa) that performs
special functions in the field of guaranteeing
deposits of individuals and withdrawal of insol-
vent banks from the market and liquidation
of banks in cases established by this Law; legal
entity under public law; property management
entity; economically independent institution
(ycranoBa); non-profit institution (ycranosa)
(parts 1-3). Such a legislative approach does
not fully address the issue of organizational
and legal form, which is perceived by some
researchers as a foundation (ycranosa) (Voit-
sekhovska, 2016, p. 41), although it may be
an institution (incruryiis) in its broadest sense
(Kochyn, 2017, p. 29).

Understanding the organizational and legal
form of the Fund is important for the subse-
quent regulation of relations both within inter-
nal relations in the organization, and inter-
connected — external, which in accordance with
Article 4 of the Law can be outlined through
an understanding of the Fund’s functions. So,
we consider it appropriate to pay attention to
the following functions:

— it accumulates costs received from the
sources specified in Article 19 of this Law, mon-
itors the completeness and timeliness of the
transfer of fees by each participant of the Fund,

— it regulates the participation of banks
in the system of guaranteeing deposits of indi-
viduals;

— it applies financial sanctions to banks and
their managers, respectively, and imposes ad-
ministrative fines.

Please note that Directive 2014/49/EU
separately delimits:

a) competent authority — a national com-
petent authority as defined in point (40)
of Article 4(1) of Regulation (EU) Ne 575/2013
(a public authority or body officially recognised
by national law, which is empowered by national
law to supervise institutions as part of the super-
visory system in operation in the Member State
concerned);

b) designated authority — a body which
administersa DGS pursuant to this Directive, or,
where the operation of the DGS is administered
by a private entity, a public authority desig-
nated by the Member State concerned for super-
vising that scheme pursuant to this Directive.

That means, there are a body of supervision
and body of administration. In view of this,
the question arises as to whether the Fund
has the authority to regulate banking activ-

ities and their relationship with the powers
of the National Bank of Ukraine. So, in accord-
ance with Article 30 of the Law, the Fund regu-
lates the activities of banks by:

1) adoption, within the limits of its powers,
of normative legal acts obligatory for execution
by banks;

2) exercising control over the fulfilment
of banks” obligations in connection with their
participation in the deposit guarantee system
for individuals;

3) withdrawal of insolvent banks from
the market;

4) in other forms provided by this Law.

In accordance with Part 2, the regula-
tory powers of the Fund, defined by this Law,
apply to all banks in Ukraine; banks are obliged
to comply with the regulations of the Fund
and comply with the requirements established
by the Fund within its powers. Thus, the powers
of the Fund have signs of regulatory influence
within the meaning of Art. 12 of the Economic
Code of Ukraine.

The legal literature states that deregulation
of the economy involves reducing state control
over economic activities by creating an appro-
priate market by: a) regulating the general prin-
ciples of the market (stock, banking, insurance,
etc.) through the formation of requirements
for the status of their subjects and technical
regulation of objects of relations; b) gradual
empowerment of the regulator of self-regulatory
organizations; c¢) providing a mechanism for
the protection of economic entities regardless
of their participation in self-regulatory organiz-
ations, as well as to form a mechanism of respons-
ibility that will ensure the implementation
of state policy on the way to a market economy
and consumer protection (Kochyn,2015,p. 117).

In this aspect, it should be added that
Ukraine has a wide network of public audit bod-
ies, so there are proposals to review the powers
in the field of public administration of finance
(Gurzhii et al., 2019, p. 293). The EU empha-
sizes the need to distinguish between so-called
“mediation” and rule-making institutions
(Nicolosi, Mustert, 2020, p. 300). Thus, it is
quite perspective to change the legal status
of the Fund to deprive the body of supervisory
powers and the formation of rights solely from
the administration of the guarantee system
and supervision only in this part of the banking
activities (in the sense of audit).

4. Directive 2014/49/EU and banking
legislation

Directive 2014/49/EU in Article 1 pro-
vides that it applies to down rules and proced-
ures relating to the establishment and the func-
tioning of deposit guarantee schemes (DGSs):
(a) statutory DGSs; (b) contractual DGSs that
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are officially recognised as DGSs in accordance
with Article 4(2); (¢) institutional protection
schemes (IPS) that are officially recognised as
DGSsinaccordance with Article 4(2); (d) credit
institutions affiliated to the schemes referred
to in points (a), (b) or (c¢) of this paragraph.

Participation in the guarantee scheme is not
the same as participation in the Fund. That is,
we are talking about models of voluntary par-
ticipation in the Fund and understanding it as
a self-regulatory organization rather than as
a state regulator. This approach is somewhat
traced in the draft law Ne 3942 of 28.07.2020
(Proekt Zakonu pro vnesennia zmin do Zakonu
Ukrainy “Pro systemu harantuvannia vkladiv
fizychnykh osib”, 2020), but it seems that would
be also state regulation, carried out by the Fund.

Article 4 of Directive 2014/49/EU regulates
official recognition, membership and super-
vision. Firstly, each Member State shall ensure
that within its territory one or more DGSs are
introduced and officially recognised. Secondly,
a contractual scheme as referred to in point
(b) of Article 1(2) of this Directive may be offi-
cially recognised as a DGS if it complies with
this Directive.

An IPS may be officially recognised as
a DGS if it fulfils the criteria laid down in
Article 113(7) of Regulation (EU) Ne 575,/2013
and complies with this Directive. Thus, compe-
tent authorities are empowered to grant permis-
sion if the following conditions are fulfilled:

(a) the counterparty is an institution,
afinancial holding company or a mixed financial
holding company, financial institution, asset
management company or ancillary services
undertaking subject to appropriate prudential
requirements; the counterparty is established
in the same Member State as the institution;
there is no current or foreseen material prac-
tical or legal impediment to the prompt transfer
of own funds or repayment of liabilities from
the counterparty to the institution;

(b) the arrangements ensure that the insti-
tutional protection scheme is able to grant
support necessary under its commitment from
funds readily available to it;

(c) the institutional protection scheme
disposes of suitable and uniformly stipulated
systems for the monitoring and classifica-
tion of risk, which gives a complete overview
of the risk situations of all the individual mem-
bers and the institutional protection scheme
as a whole, with corresponding possibilities
to take influence; those systems shall suitably
monitor defaulted exposures in accordance with
Article 178(1);

(d) the institutional protection scheme con-
ducts its own risk review which is communi-
cated to the individual members;

32

(e) the institutional protection scheme
draws up and publishes on an annual basis, a con-
solidated report comprising the balance sheet,
the profit-and-loss account, the situation report
and the risk report, concerning the institu-
tional protection scheme as a whole, or a report
comprising the aggregated balance sheet,
the aggregated profit-and-loss account, the situ-
ation report and the risk report, concerning
the institutional protection scheme as a whole;

(f) members of the institutional pro-
tection scheme are obliged to give advance
notice of at least 24 months if they wish to end
the institutional protection scheme;

(g) the multiple use of elements eligible
for the calculation of own funds (hereinafter
referred to as multiple gearing) as well as any
inappropriate creation of own funds between
the members of the institutional protection
scheme shall be eliminated;

(h) the institutional protection scheme shall
be based on a broad membership of credit insti-
tutions of a predominantly homogeneous busi-
ness profile;

(i) the adequacy of the systems referred to
in points (c¢) and (d) is approved and monitored
at regular intervals by the relevant competent
authorities.

An important note about membership
is the requirements that a credit institution
authorised in a Member State pursuant to
Article 8 of Directive 2013/36/EU shall not
take deposits unless it is a member of a scheme
officially recognised in its home Member State
pursuant to paragraph 1 of this Article.

Please note that in accordance with Art. 47
of the Law of Ukraine “On Banks and Bank-
ing” the bank has the right to provide bank-
ing and other financial services (except for
insurance services), as well as to carry out
other activities specified in this article, both in
national and foreign currency, in particular:

a) banking services include:

1) attraction of costs (deposits) and bank
metals from an unlimited number of legal enti-
ties and individuals;

2) opening and maintaining current (settle-
ment, correspondent) accounts of clients,
including in bank metals, and conditional stor-
age accounts (escrow) (shall be enforced from
01.08.2022);

3) placement of attracted costs (deposits),
including on current accounts, costs and bank
metals on their own behalf, on their own terms
and at their own risk;

b) the bank has the right to provide its cli-
ents (except banks) with certain financial ser-
vices by concluding agency agreements with
legal entities (commercial agents). The Bank
provides services to individuals and legal enti-
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ties for trading in currency values in cash
and non-cash form with simultaneous crediting
of currency values to their accounts in accord-
ance with the Law of Ukraine “On Currency
and Currency Transactions”,

¢) the bank, in addition to providing finan-
cial services, has the right to carry out activ-
ities related to: investments; issue of own
securities; storage of valuables (including
the accounting and storage of securities
and other valuables confiscated (arrested) in
favour of the state and/or declared owner-
less) or the provision of property lease (rent)
of an individual bank safe; collection of funds
and transportation of currency values; provi-
sion of consulting and information services on
banking and other financial services; provi-
sion of services of a bond issuer in accordance
with the Law of Ukraine “On Capital Markets
and Organized Commodity Markets”;

d) the bank has the right to provide payment
services in accordance with the Law of Ukraine
“On Payment Services” taking into account
the requirements of this Law and regulations
of the National Bank of Ukraine governing
the activities of banks.

In addition, in the legal literature A.V. Kos-
truba has already proposed to form additional

(alternative) compensation systems (Kostruba,
2014, p. 189). Thus, the lack of participation in
the deposit scheme limits only one type of bank
activity — attracting and placing deposits. In
this case, the Fund’s powers to liquidate banks
are disproportionate.

5. Conclusions

Summing up certain results, we consider
it expedient to pay attention to the following.
The status of the Fund has the characteristics
of state regulation of the guarantee system,
rather than its administration, so its “participa-
tion” in these relations is not equal, and there-
fore, there are shortcomings regarding the dual
purpose of legal regulation. Within the frame-
work of the adaptation of Ukrainian legislation
to the EU acquis and deregulation, the idea
of depriving the Fund of power, introducing
alternative guarantee schemes, as well as build-
ing an intermediate link between the National
Bank of Ukraine and banks in accordance with
the experience of EU member states, is prom-
ising. As a result, participation in the deposit
guarantee relationship of individuals should
be not only a basis for the provision of deposit
services but also a system that allows ones to
accumulate funds, offer best practices and mon-
itor the system, not control it.
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INEPCIIEKTUBU ITIPABOBOT'O PET'YJIIOBAHHA YYACTI BAHKIB
Y ®OH/AI TAPAHTYBAHHSA BKJIAIIB ®I3NUYHIX OCIb

Amnortauisi. Mema. I1y6ikanisi Mae Ha MeTi PO3IJISTHYTH TTEPCTIEKTUBH IIPABOBOTO PETYJIIOBAHHS yUac-
Ti GaHKiB y Domnzi rapaHTyBaHHS BKIAIB QiSUIHIX ocib 3 OTJISITY Ha aJIalTalliio 3aKOHOaBCTBA Y KpaiHu
1o acquis €sporneiicbkoro Coto3y. ToMy po3IiIsIaeTbCs IPaBOBa OCHOBA BiZIHOCUH TapaHTYBAHHS BKJIA-
niB, mpaBoBuii cratyc Momay rapanTyBaHHs BKIaiB disnannx ocib, Bmms Jupextusn 2014/49/€C wa
perysoBanHst OaHKiBCHKOI isSTBHOCT] Ta MOXKJIMBICT 3MiH y peryJiioBanti BifHocuH y MowHi rapanTy-
BaHHs BKJIA/IB bisuunux ocib. Memoou docniosxcenns. PoboTy BUKOHAHO Ha ITiICTaBi 3araIbHOHAYKOBUX
i crIeniaJbHUX METO/IiB HAYKOBOT'O Mi3HAHHS.

Pe3ynvmamu. 1IpaBoBe perymoBaHHS CKJIA/IAETBCS i3 3aKOHOABYMX aKTiB, sKi, KpiM CHeIiaabHNIX
3aKOHIB, MOBUHHI BKJII0OYATH TaKoK Biamosiani aktn Harionanbioro 6anky Ykpainu ta Dommy rapan-
TyBaHHs BKJIaAiB (ismunux oci6. Ieil miaxin morpebye MOAANBIIOr0 BUBYEHHS MIOAO BiANOBiAHOCTI
3a3HAYEHKX aKTiB 3aKOHOMABCTBY €Bponeiicbkoro Corwsy Ta HallioHaibHIM BuGOpaM y cdepi azarrarii.
[lisikoM TiepcrieKTUBHO 3MiHUTH TIpaBoBuil craryc DoHy rapaTyBaHHs BKJIAAIB (QisudyHux 0cib, mob
0306ABUTH I[€fl OPraH HATJISIIOBUX TIOBHOBAKEHD Ta (DOPMYBAHHSI IPAB BUKJIIOYHO Bifl aIMiHICTPYBaHHST
rapaHTiiiHoi cucTeMM W HATJISILY JIMIIE B I yacTrHi GaHKiBChKOI AistbHOCT (y ceHci aynuty). BincyT-
HICTb y4acTi B IEMO3UTHIN cxeMi 00MEKYE JIHIIe OANH BU AiAIbHOCTI 6aHKy — 3aTy4eHHsI Ta PO3MIIIEHHsI
JeTosuTiB. Y 1[boMy pasi noBHoBaxkeHHss DOHLY rapaHTyBaHHS BKJIaAiB GisUuHUX 0ci6 11010 JiKBiganii
GaHKiB € HEMPONOPILIHUMHY.

Bucnosxu. Craryc @oHy rapanTyBaHHs BKJIAAIB (Bi3uYHUX 0Cib Ma€ O3HAKM JIEPKABHOTO PETYJIIO-
BaHHS CHUCTEMM TapaHTyBaHHS, a He JIUIIE aZAMiHICTPYBaHHS CHCTEMM, TOMY HOTO «y4acTby y IUX BiJ-
HOCHHAX He € PIBHONPABHOIO MO0 {HIMNX yYacHUKIB. ¥ Meskax afanTailil yKpaiHChbKOTO 3aKOHOABCTBA
110 3aKoHOzIaBCcTBa €Bpomneiicbkoro Coro3y Ta JeperyJisiilii BBaXKaeThCsl EPCIEKTUBHOIO i1est 1030aBJieH-
ust Qoupty rapanTyBaHHs BKIaiB GiswaHEX 0ci6 TOBHOBAKEHD, 3aIPOBA/IKEHHS aTbTEPHATUBHIX CXEM
rapaHTyBaHHs1, a TAKOXK 1100Y10Ba IPOMiKHOTO 3B’s13Ky Mixk HarfionanbHum GaHkoM YKpaitu Ta 6aHKaMu
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SIKa JIa€ 3MOTY aKyMyJIIOBaTH KOIITHU, IPOIOHYBAT! HAllKpallli TPaKTUKU Ta aJMiHICTPyBaTH CUCTEMY, a He
KOHTPOJIIOBATH ii.
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THE NECESSITY OF CHANGING THE LEGAL
STATUS OF A CREDIT UNION

Abstract. Purpose. The article substantiates proposals for changes in the legal status of credit unions
based on the analysis of the provisions of the Ukrainian legislation on credit unions and the practice
of their activities. Research methods. The paper is prepared by applying the general research and special
methods of scientific cognition. The authors used the methods of analysis and synthesis, comparative legal
and historical legal, which allowed identifying inconsistencies in the legal status of the credit union with
modern realities and proposing changes.

Results. Credit unions are specific economic entities. They have a non-commercial status and are
financial institutions with exclusive competence and tasks to provide inexpensive credit resources to
their members and other persons. Credit unions in a simplified form act as follows: members of the credit
union give it money in the form of initiation, compulsory shares, and other fees in the amount, time,
and the manner determined by the charter of the credit union; the union may acquire ownership
of government securities and bonds of international financial organizations placed on the territory
of Ukraine; members of the credit union or other persons can receive loans at the expense of its property;
the credit union may receive payments for providing loans and other services to its members, as well
as income from other types of statutory activities, may receive monetary and other property donations,
charitable contributions, grants, free technical assistance, as well as other receipts not prohibited by law
from Ukrainian and foreign citizens (subjects), business entities and the state.

Conclusions. It was determined that the main task of credit unions was to provide their members
(potential or real entrepreneurs) with cheap credit resources, and additionally — other persons. As a result,
credit resources from Ukrainian credit unions are provided in small volumes at higher interest rates than
commercial banks. Credit unions compete with pawnshops in many cases, providing microcredits secured
by household appliances, precious metal products, etc. The simplest way to remedy the situation was
proposed - to deprive credit unions of non-commercial status with the possibility of obtaining benefits in
taxation of profits by those credit unions that provide at least 50% of their loans to their members to create
and develop their own business at interest not exceeding the average interest on loans of twenty largest
commercial banks of Ukraine, determined as of January 1 of the corresponding calendar year.

Key words: credit unions, financial institutions, contributions (deposits), non-profit organizations,
credit resources, income tax, commercial banks, pawnshops.

1. Introduction non-linearly, constantly changing directions,
The modern world market system is com- forms and methods. The advantages provided
plex and ramified. To obtain competitive by the legislation of various states for business
advantages within the framework of this sys-  entities formed using various organizational
tem, business entities have to act proactively,  and legal forms are important. At the same time,
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in many states and sectors of the economy, it is
quite common for business entities to perma-
nently change their organizational and legal
forms depending on economic feasibility. One
of the specific organizational and legal forms
with its own advantages and features is a credit
union. According to the legislation of Ukraine,
credit unions are specific entities that pro-
vide financial services — business entities with
a special status. The activities of such enti-
ties are regulated by the Law of Ukraine “On
Credit Unions” Ne 2908-111 dated December
20, 2001, according to which a credit union is
a non-profit organization founded by individu-
als, trade unions, their associations on a coop-
erative basis to meet the needs of its members
in mutual lending and the provision of financial
services through pooled monetary contribu-
tions from credit union members (Verkhovna
Rada of Ukraine, 2002). Despite the existence
in Ukraine of an official definition of a credit
union and the regulation of the peculiarities
of its activities in a special law, there are many
issues related to various elements of the legal
status of such entities.

Analysis of recent research
and publications. Certain elements
of the legal regime of credit unions’ activities
were the subject of researches of many Ukrainian
academic lawyers and economists. They are as
follows: B. Dadashev, O. Hrytsenko (Dadashev,
Hrytsenko, 2010; Hrytsenko, 2005, pp. 75-82),
0. Dobrovolska (Dobrovolska, 2016,
pp. 536-540), A. Dukhnevych (Dukhnevych,
2002, pp. 304—308; Dukhnevych, 2008), O. Hon-
charenko (Honcharenko, Dzemishkevych, 2014,
pp. 46-56), V. Honcharenko (Honcharenko,
1997), V. Manziuk, V. Zaborovskyi (Manziuk,
Zaborovskyi, 2014, pp. 129-135), K. Masli-
aleva (Masliaieva, 2009; Masliaieva, 2010),
O. Mishchuk (Mishchuk, 2015), V. Pokhyliuk
(Pokhyliuk, 2008, pp. 317-322), V. Poliukho-
vych (Poliukhovych, 2012), A. Pozhar (Pozhar,
2007, pp. 335-344), V. Roienko (Roienko,
Bozhenko, Ivanova, 2016, pp. 874-876),
N. Savchuk, O. Zolotarova (Savchuk, Zolo-
tarova, 2019, pp. 204-208), A. Semenoh
(Semenoh, 2011, pp. 139-148), N. Slavova
(Slavova, 2007, pp. 147-150; Slavova, 2010;
Slavova, 2011), H. Stoianov (Stoianov, 2016),
O. Yelisieieva (Yelisieieva, Stoianov, 2013,
pp. 40-43), O. Zubatenko (Zubatenko, 2009,
pp. 30-34) and others. At the same time,
the vast majority of research was conducted
in the framework of economic sciences. In addi-
tion, the majority of researchers analyzed
the elements of the current legal status of credit
unions that are enshrined in law. Changes in
the legal status of credit unions are rarely pro-
posed by authors. Therefore, the study of the legal
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status of credit unions and the legal status of their
activities does not lose its relevance.

Research methods. The paper is prepared
by applying the general research and special
methods of scientific cognition. The authors
used the methods of analysis and synthesis,
comparative legal and historical legal, which
allowed identifying inconsistencies in the legal
status of the credit union with modern realities
and proposing changes.

The purpose of the research is to substan-
tiate proposals for changes in the legal status
of credit unions based on the analysis of the pro-
visions of the Ukrainian legislation on credit
unions and the practice of their activities.

2. General provisions on the legal status
of a credit union

The idea of the organizational and legal form
of a credit union is to satisfy its members’ inter-
ests. In this regard, the first credit unions cre-
ated about 100 years ago in different countries
in a form similar to modern one had common
features with mutual aid funds. They provided
loans to some of their members at the expense
of deposits of others. It was not about making
a profit then. The idea meant that the person
“stood in line” while those who had previously
become a member of the credit union (includ-
ing through its contribution) took out a loan
and then one took out the loan at the expense
of contributions from persons who became
members of the credit union later. To imple-
ment such a scheme, a credit union had to have
a large number of members. Because of these
goals, most of the participants in the first credit
unions had some similarities with “financial
pyramids”. However, unlike the “financial
pyramid”, a modern credit union, following
the requirements of the current legislation,
undergoes state registration, receives the sta-
tus of a financial institution and a license from
the National Bank of Ukraine, acting based on
the charter; it is managed by the general meeting
of the members of the credit union, the super-
visory board of the credit union, the board
of the credit union. One member of a credit
union or a group of them cannot appropriate all
the property or money of a credit union like in
a “pyramid scheme”. The legal status of a credit
union differs significantly from the legal status
of other financial institutions and even more
from the main business entities.

A credit union is a financial institu-
tion, which means that it has certain tasks
and competencies that differ from those that
may have subjects of the main (primary) busi-
ness level. The exclusive activity of a credit
union is the provision of financial services
under the above-mentioned law. The activity
of the credit union is associated with the receipt
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of funds and, in a simplified form, can be repre-
sented as follows: at the conditional first stage,
the members of the credit union give it money in
the form of initial, compulsory shares, and other
costs in the amount, terms and the manner
determined by the charter of the credit union.
This forms the property basis of the credit
union’s activities. At this stage, a credit union
can acquire ownership of government securi-
ties and bonds of international financial organ-
izations placed on the territory of Ukraine.
At the conditional second stage, members
of the credit union or other persons can receive
loans at the credit union’s property expense.
For members of a credit union, preferential loan
terms are applied compared to the general loan
terms. At the conditional third stage of the credit
union’s activity, it may receive payment for
providing its members with loans and other
services, as well as income from other types
of statutory activities, may receive monetary
and other property donations, charitable contri-
butions, grants, gratuitous technical assistance,
as well as other income not prohibited by law
from both Ukrainian and foreign citizens (sub-
jects), business entities and states. These stages
are conditional since the given sequence is not
mandatory due to the permanence of the credit
union’s activity process. The obligation of such
a sequence is of a private nature. It is kept in
making contributions, obtaining a loan, paying
for it by one individual member of the credit
union, receiving a loan, and paying for it by one
person who is not a credit union member.

Inaddition tothe property of the credit union
itself, it can also use contributions on the deposit
accounts of its members, which belong to them
based on the right of private property. These
funds are used to provide loans to members
of the credit union. If there are temporarily free
funds from members of the credit union, they
can be placed by the union on deposit accounts
in banks licensed to work with citizens” depos-
its and in the united credit union, as well as in
state securities (Derevianko, 2021, pp. 46—47).

3. Actual features of the credit union’s
activities

In countries with a developed modern
sphere of financial services, including those
which are provided by credit unions, the latter
attract money in the form of contributions from
their members at low-interest rates and lend
this money to other members at slightly higher
interest rates. Usually, in such countries, union
members do not manage to earn a lot on depos-
its. However, this is not their main goal when
joining a credit union. People are more likely to
join credit unions to obtain loans at low-inter-
est rates in the future (Derevianko, 2021, p. 47).
For these reasons, the success of credit unions

is directly dependent on the number of their
members. In the early 1990s, the first credit
unions on the territory of the former Soviet
republics appeared in Moscow and St. Peters-
burg, and a few years later — in Kyiv. Part 1
of Article 6 “Creation of a credit union”
of the Law of Ukraine “On Credit Unions” stip-
ulates that the number of founders (members)
of a credit union may not be less than 50 peo-
ple (Verkhovna Rada of Ukraine, 2002). The
first credit unions had thousands of members.
Under such conditions, many people among
the very members and other persons want to get
the credit resources they need.

The activity of credit unions as full-
fledged subjects of economic law has the goal
of realizing public law interests — increasing
the welfare of citizens of the state or foreigners
permanently residing in this state, and, conse-
quently, the welfare of the state itself. However,
the credit union’s activities are mainly aimed
at achieving the private interests of credit union
members and other persons. These interests are
directly related to obtaining credit resources by
them. It is also important to ensure the private
interests of credit union members in receiving
fraction of revenue from its activities.

As noted, the members of a credit union
can be citizens, foreigners, and stateless persons
permanently residing in the state’s territory.
The provision of part 1 of Article 6 “Creation
of a credit union” determines that the mem-
bers of the credit union must be united at least
according to one of the above criteria: 1) to have
a common place of work or study; 2) to be affil-
iated to one trade union, an association of trade
unions, another public or religious organization;
3) to live in the same village, town, city, district,
region (Verkhovna Rada of Ukraine, 2002).
The above indicates the direction of implemen-
tation by the credit union of the public interests
of the state of Ukraine, since foreigners who do
not have a place of work or study in Ukraine, do
not belong to a trade union or other organiza-
tion, do not live in a village, town, city, district,
region of Ukraine cannot become the members
of the credit union.

The main task of a credit union is to meet
the needs for credit resources, and generating
income is a secondary or related task. The fee for
the provided credit resources is not distributed
among the members of the credit union, except
for payments on deposits. Still, it is directed
at fulfilling the main task of the credit union’s
activities — the provision of financial services,
including, first, lending services.

Ukraine is a country with poor financial
services market. Therefore, objective eco-
nomic laws are in effect in this market, but
there are often certain features. The first credit
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unions were formed more than 100 years ago
as an alternative to commercial banks. It was
planned that members of credit unions would
get credit resources on better terms than they
would have done in commercial banks. How-
ever, the income from providing money to
a credit union as a deposit was planned to be
less than the same in commercial banks. How-
ever, the amount of profit, or more precisely,
the “final financial result”, even if it was planned
to be less than that of the bank, was not less by
much. The reason is that, unlike a commercial
bank, a credit union is a non-profit organization
and does not pay income tax.

In fact, in countries with a low level
of the financial system, including Ukraine,
the situation has developed differently. Ukrain-
ian credit unions often offer slightly higher
interest rates on deposits and loans than banks.
This is especially true for loans for individu-
als who are not members of a credit union. In
general, Ukrainian credit unions have occupied
their niche in microcredit, providing loans for no
more than a few thousand hryvnias. Often such
loans are provided on the security of household
appliances, jewelry, etc. In such cases, credit
unions are competitors of pawnshops (Derevi-
anko, 2021, p. 47). In other words, credit unions
do not pay income tax, and loan rates are often
set higher than those of commercial banks.

4. Hybridity and inconsistency of the non-
profit status of a credit union

The status of a non-profit organization in
a credit union and many other non-profit busi-
ness entities looks hybrid and contradictory.
In Ukraine, two criteria are applied for recog-
nition or non-recognition of a business entity
as non-profitable. The first is the actual receipt
of profit, i.e., monetary or material values that
exceed expenses. In the first lines of subpara-
graph 134.1.1 of paragraph 134.1 of Article 134
“Object of taxation” of the Tax Code of Ukraine,
the object of taxation with profit tax is defined
as “profit with a source of origin from Ukraine
and abroad, which is determined by adjusting
(increasing or decreasing) the financial result
before taxation (profit or loss), determined in
the financial statements of the enterprise under
national regulations (standards) of accounting
or international financial reporting standards,
fordifferencesarising under the provisions of this
Code” (Verkhovna Rada of Ukraine, 2011).
As a follow-up to this provision, paragraph 3
of part one “General Provisions” of the national
accounting regulation (Standard) 1 “General
requirements for financial reporting” defines
profit as the amount by which income exceeds
related expenses (Natsionalne polozhennia

(standart) bukhhalterskoho obliku 1 “Zahalni
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vymohy do finansovoi zvitnosti”, 2013). Thus,
any profitable activity of any business entity
indicates that it has the first criterion for rec-
ognizing it as profitable. The same credit
union receives money that usually exceeds its
expenses. However, there is a second criterion
in the legislation of Ukraine and the current
theory. In the presence of this criterion, even
generating income or profit allows the subject
to be recognized as a non-profit organization.
This criterion is the intended use of the money
received by the subject exclusively to ensure
the implementation of its main activities.

Confirmation of the existence of this crite-
rion is the indication by subparagraph 133.4.2
of paragraph 133.4 of Article 133 “Taxpayers”
of Section ITI “Corporate Income Tax” of the Tax
Code of Ukraine that the income (profits)
of a non-profit organization is used exclusively
to finance the expenses for the maintenance
of such a non-profit organization, the implemen-
tation of the goal (goals, objectives) and areas
of activity defined by its constituent documents
(Verkhovna Rada of Ukraine, 2011). The same
is found in acts of special legislation that define
the specifics of the legal status of certain types
of non-profit business entities.

By applying this second criterion, credit
unions and commodity exchanges, chambers
of commerce, religious organizations, charitable
foundations, political parties, and other entities
receive money that is often referred to by law
as income. Paragraph 1 of Article 1 of the Law
of Ukraine “On Credit Unions” stipulates that
a credit union is a non-profit organization. Para-
graph 2 of the same article provides that a credit
union is a financial institution which exclusive
activity is the provision of financial services pro-
vided for by the 2001 Law of Ukraine “On Credit
Unions” (the issue arises “Can financial services
be provided free of charge without the purpose
of making a profit?”) (Derevianko, 2013, p. 239).
By their very nature, all types of financial activ-
ities involve achieving profitability, and there-
fore, at least generating income. The non-profit
status of financial institutions, in general, is
something superfluous and incomprehensible.

In many countries of the world, there is
a division of business entities into undertak-
ings and non-profit business entities. At the
same time, a non-profit organization’s status
is considered a benefit or state support, which
should be earned and which should be met. It is
unlikely that today Ukraine is such a rich state
(especially considering more than seven years
of aggression, hybrid warfare, loss of territory
as a result of the annexation attempt, as well as
the global coronavirus pandemic, corruption in
various echelons of power, etc.) to leave bene-
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fits for a significant number of types of business
entities, especially in the field of financial activ-
ities. In the second group of countries, there is
no division of business entities into commercial
and non-commercial (non-profit) ones. All busi-
ness entities have the same status (a set of rights
and obligations) to the fiscal authorities. They
pay income tax or its analogs in case of making
a profit and do not pay it in case of non-receipt.
In the latter case, they can apply to the state
for help. Obviously, this option is more suita-
ble for Ukraine. Earlier, we proposed applying
the basic and unified criterion for determining
income status to higher education institutions
(Derevianko, 2012, p. 118). To a greater extent,
such a proposal is relevant for financial institu-
tions. It is incorrect that credit institutions have
a non-profit status due to their fierce competi-
tion with commercial banks and pawnshops (the
latter are also formed in organizational and legal
forms that are inconvenient for the founders
but convenient for their counterparties). Banks
and pawnshops are payers of income tax and do
not have any tax or other benefits.

5. Conclusions

The Ukrainian state requires significant
financial resources. Therefore, new taxes are
introduced, the cost of utilities increases,
violations of the rules for exporting goods
and other valuables abroad and importing
them to Ukraine are criminalized, etc. We have
previously raised the question that should be
repeated: “why should the state provide finan-
cial benefits to credit unions, which in general
failed to cope with the task for which they were
introduced into the legal field of Ukraine?”
(Derevianko, 2021, p. 48). Their main task was
to provide their members (potential or real
entrepreneurs) with cheap credit resources,
and additionally — other persons. As a result,
credit resources from Ukrainian credit unions

are provided in small amounts at higher interest
rates than is done by commercial banks. More-
over, credit unions compete with pawnshops in
many cases, providing micro-loans secured by
household appliances, precious metal products,
etc. At the same time, the activities of credit
unions are often accompanied by violations,
and there are cases of initiating criminal pro-
ceedings against the activities of individual
credit unions and their members. On the other
hand, the receipt by a credit union of income
from activities inherent in pawnshops is posi-
tive both for the union itself and its members
and for the state economy. The disadvantage
is the absence, unlike a pawnshop, of income
tax amounts received from a credit union
to the state budget of Ukraine. At the same
time, the pawnshop is also limited in choosing
the organizational and legal form of the business
entity. At the same time, credit unions provide
loans at low-interest rates to their members
and others. Therefore, it would be not feasible
to deprive them of state support.

Thesimplest way toremedy the situation was
proposed — to deprive credit unions of non-com-
mercial status with the possibility of obtaining
benefits in taxation of profits by those credit
unions that provide at least 50% of their loans to
their members to create and develop their own
business at interest not exceeding the average
interest on loans of twenty the largest commer-
cial banks of Ukraine, determined as of January
1 of the corresponding calendar year (Dere-
vianko, 2021, p. 48). It is clear that as a result
of more thorough research, other organizational
and legal forms of financial institutions can be
invented that can ensure the implementation
of private and public interests and other options
for improving the components of the legal sta-
tus of credit unions. The following scientific
research should be aimed at this issue.
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PO HEOBXITHICTb 3MIH ¥ IIPABOBOMY CTATYCI KPEJIUTHOI CIIIJIKA

Anoranisa. Mema — Ha OCHOBi aHAIi3y IOJIOXKEHb 3aKOHOABCTBA YKpPaiHU TIPO KPEIWUTHI CITJIKK
Ta MPAKTHKH iX JisSUIBHOCTI 0OTPYHTYBATH MPOMO3HILi MO0 3MiH Y MPABOBOMY CTaTyCi KPEAUTHUX CITi-
J0k. Memoou docnidscenns. CTaTTio MATOTOBIEHO 3 BUKOPUCTAHHSIM 3araJIbHOHAYKOBHX i CHEIiabHUX
METO/[iB HAYKOBOT'O Tli3HaHHS. 30KPeMa, 3aCTOCOBYBAJIMCS METO/IM AHAJII3Y i CHHTE3Y, TTIOPiBHAIBHO-IIPa-
BOBHII Ta iCTOPUYHO-IIPABOBUIT METO/IH, 1110 1aJI0 3MOTY BUSIBUTH Y IIPABOBOMY CTaTyCi KPEAUTHOI CIIiIKN
HEBIAIOBIIHOCTI Cy4YaCHUM peaslifM Ta 3allpOIOHYBATU 3MiHU /LA ITOIIICHHA i€l cuTyauii.

Pesynvmamu. Kpenurhi cninku € crnenudivHuMu cyd’€KTaMu TOCTIOAPIOBAHHS, OCKIIbKH BOHU
MaloTh HENPUOYTKOBHIA CTAaTyC i BoAHOYAC € (DiHAHCOBUMM OPraHisalliiMyi 3 BUKJIIOUHOIO KOMIIETEHILIEIO
Ta 3aBJIaHHIM — HaJaBaTU HEAOPOTi KPEAUTHI PeCypcH CBOIM ujleHaM Ta iHimM ocobam. KpexutHi cris-
KU y CIIPOIIEHOMY BUTJISIIL HIOTh TaK: YIeH! KPeAUTHOI CIJIKM HAJAIOTh iil TPOIIi y BUTJIS/ BCTYITHUX,
000BSI3KOBUX MAWOBUX Ta IHIINX BHECKIB Y PO3MIPaX, CTPOKH il y MOPSIIKY, 110 BU3HAYEHI CTATYTOM Kpe-
JIMTHOI CIJIKK; CITiJTKa MOXKe HabyBaTH y BJIACHICTh JepKaBHi IiHHI marmepy Ta obJiraiii MixKHapoIHuX
(binaHCcOBUX OpraHizalliil, siki pO3MIIIyIOThCSI HA TepUTOpii YKPaTHU; WIEHN KPEAUTHOI Criiku abo iHuti
0co6M MOJKYTh OTPMMYBATH KPEAUTH 3a PaXyHOK ii MailHa; KPeJIMTHA CITJIKAa MOKe OTPUMYBATH ILIaTy
3a HaJlaHHA CBOIM YJIeHaM KPEAUTIB Ta iHIIKUX MOC/IYT, JOXOAU Bijl IPOBA/KEHHS IHIINX BUIIB CTATyTHOI
JisLIbHOCTI, TPOIIOBI Ta iHIIT MaiiHOBI MOKEPTBY, 6JIArO/IiliHI BHECKH, IPAHTH, O€30ILIATHY TEXHIYHY 0110~
MOTY, & TAKOX iHIII1 HAZIXO/KEHHs, He 3a60p0HeHi 3aKOHO/IaBCTBOM, SIK Bi/l YKPaiHCbKMX, TaK i Bijl iHO3eM-
HUX TpoMajisiH (Tiaanux), cy0’€KTiB TOCIIOAAPIOBAHHS Ta IEPKAB.

Bucnoexu. BusHauero, 110 OCHOBHUM 3aBJIAHHSM KPEIUTHUX CITJIOK € 3a0e3MeYeH s B JCIeBUX Kpe-
JIMTHUX PECypcax CBOIX WIEHIB — MOTEHIIIHIX ab0 peaqbHUX MiANPUEMILIB, a TAKOK iHIINX ocib (1oaaT-
K0BO). TaK, KpeAUTHI pecypcH BiJl YKPAiHChKUX KPEAUTHUX CIIJIOK HANAOThCS B HEBENMKUX 00csArax
IiJT BUII BiZICOTKH, HiK 11e POOUTBCS KOMepIiiiHIuMK G6aHKaMu, a B 6araThOX BUMaAKaX KPEAUTHI CITLIKK
€ KOHKyPEeHTaMu JIOMOAP/IiB, OCKIJIbKU HAIaloTh MIKPOKPEIUTH IIijl 3acTaBy 1M00YTOBOI TEXHiKM, BUPOOIB
i3 IOPOTrOLIHHKX METAJIIB TONIO. 3aIPOIIOHOBAHO HAMIIPOCTININIT BApiaHT BUIIPABJIEHHS CUTYaLii — 11030a-
BUTU KPEAUTHI CIJIKM HEKOMEPIIIHOTO CTaTyCcy 3 MOKJUBICTIO OTPUMAHHA MiJIbI'M B OMOJATKYBaHHI
le/[6yTKy TUMU KPEUTHUMU CITIJIKAMU, AKi He MEHII HiK 50% cBoix KPEeINTiB HA/IAI0Th CBOIM 4YJIeHAM
JUUISE 3AMI0YATKYBAHHS i PO3BUTKY BJIACHOT0 Oi3HeCy ITijl BiZICOTKY, 110 HE [IEPEBUIIYIOTH CEPE/IHiil BiZICOTOK
3a kpeguTamu y 20 HaiiGinbIIX KOMePIIHHNX GaHKax YKpaiHu, 110 BUsHaYeHwi Ha 1 ciuHs BiAnoBigHOrO
KaJICHJaDHOTO POKY.

Kmo4oBi cioBa: kpeauTHi criiiky, piHaHcoBi ycTaHOBM, BHECKH (BKJIAZIHU ), HeMprOYTKOBI opramisarii,
KPEUTHI PeCypeH, TTOATOK Ha MPUOYTOK, KOMEPIIiiTHi GaHKH, ToMOap/In.
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INFORMATION TECHNOLOGY IN ACTIVITIES
OF THE NATIONAL POLICE OF UKRAINE

Abstract. The aim of the article is to analyse information support of the National Police of Ukraine
and proposals for its improvement. Results. The article analyses information support of the National
Police. It reveals that, in current conditions, the tasks of the National Police cannot be performed without
auxiliary activities which do not directly implement objectives prescribed by law but are necessary for
their achievement. The article covers the content of such concepts as information uncertainty which
means a discrepancy between the actual and required awareness of police officers of reality, which does not
allow them to solve individual tasks of their service; information need, that is, a certain state of the service
performer arising in connection with the need to obtain information for the accomplishment of the duties;
information procedure, that is, a set of functionally homogeneous regular actions (operations) performed
by officers of the National Police of Ukraine; information process, that is, a set of logically structured,
interrelated and organized information procedures leading to the achievement of information support
objective; the information system, that is, an organizational and technical system in which information
processing technologies are implemented using software products and equipment. The environment
of activity, which is composed of dominating and uncontrolled sectors, is described. One of the software
products of the information-telecommunication system “Information Portal of the National Police
of Ukraine” makes it possible to analyse the concepts of receiving and recording information, organising it
for further transfer or processing (generation of new information). Conclusions. The article substantiates
theoretically that police officers are linked not only by information but also by function: they perform
individual tasks within the scope of their duties. It is noted that all information systems of the National
Police of Ukraine, regardless of their architecture and scope of application, generally contain the same set
of components: functional, organizational and data processing.

Key words: information technology, information and telecommunication systems, software product,
information procedures, legislation.

1. Introduction

The active development of information pro-
cesses and the introduction of new inventions,
achievements and technologies into produc-
tion and management processes have resulted
not only in the progressive development of our
State but become a trigger of increasing crimes
and the advancement of the means and methods
of committing them. Therefore, information sup-
port of the National Police of Ukraine becomes
more relevant. It breaks new ground for crime
prevention and promotes effective and accu-
rate decision-making for the detection of crime.

The information system of the National
Police of Ukraine is rapidly progressing in cur-
rent circumstances, but pressing problems arise
as information systems can’t yet fully fulfil
their purpose. In view of this, the improvement
of information technology in the activities
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of the National Police of Ukraine is particu-
larly relevant.

Analysis of recent research and publica-
tions. The Ukrainian researchers have contrib-
uted to studying the issues of information sup-
port of the National Police of Ukraine’ they are as
follows: V. Antonenko, V. Vishnia, L. Hlinenko,
O. Komisarov, I. Krasnobryzhyi, M. Kryshta-
novych, S. Mamchenko, V. Miroshnychenko,
N. Morze, V. Pavlysh, S. Prokopov, E. Ryzhkov,
Yu. Rohushyn, I. Shevchuk and others. However,
the dynamics of the modern development of infor-
mation society in general, including the activities
of the National Police of Ukraine, require delv-
ing into this problem, which has not been suf-
ficiently analysed in the scientific community.

The purpose of the article is to analyse
information support of the National Police
of Ukraine and proposals for its improvement.

© I. Ivanov, 2021
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2. Information support of the National
Police of Ukraine

In current conditions, the duties
of the National Police of Ukraine (hereinafter —
NPU) cannot be performed without auxiliary
activities that do not directly implement objec-
tives prescribed by law but are necessary for their
achievement (Vyshnia et al., 2016). One of such
activities performed by the NPU, in accordance
with article 25 of the Law of Ukraine “On
the National Police,” is information and ana-
lytical support (Pietkov, 2020). This term is
referred to regular activities to obtain an infor-
mation product or provide information services.
The author considers the content and defines
the main components of the concept.

The need for information and analysis is
driven by the information uncertainty of indi-
vidual operational tasks of the NPU. Informa-
tion uncertainty is understood as a discrepancy
between the actual and required reality aware-
ness of police officers, which does not allow
them to solve individual tasks of their service.
For example, now the NPU doesn’t have access
to customs information resources required for
police officers to verify the legality of foreigners
or foreign-registered cars in Ukraine or the like.

Therefore, the information need is a cer-
tain state of the performer of the service activ-
ities arising in connection with the need to
obtain information for the accomplishment
of the duties. Moreover, the problem of iden-
tifying, describing and assessing the informa-
tion needs of police officers is one of the main
problems of information support of the NPU.
The settlement of the mentioned problems
makes it possible to formulate information
and analytical requirements.

The information needs determine the objec-
tive of information support of the NPU, which
is to provide police officers with information
of the required quality within the appropriate
time and the existing technical and organiza-
tional structures, the legal regulatory frame-
work and funding.

The potential providers of information sup-
port of the NPU are the Department of Informa-
tion and Analytical Support of the NPU (which
is the administrator of the information and tele-
communications system “Information Portal
of the National Police of Ukraine” (hereinafter —
IPNP)) or other units of the NPU that provide
access to information resources; the NPU’s staff
who have obtained access to the use of the IPNP
system information in the prescribed manner
(Ministry of Internal Affairs of Ukraine, 2017;
National Police of Ukraine, 2020). The object
of information support is the psychophysiological
state of personal or group knowledge of signifi-
cant elements of reality (Antonenko et al., 2016).

Structuring the core components is a neces-
sary but insufficient condition for understand-
ing the essence of the activity, since it does
not take into account a number of factors that
are not directly part of the concept but cre-
ate a certain environment of the activity. The
environment of activity is composed of domi-
nating and ungoverned sectors. The dominat-
ing sector refers to the funds at the disposal
of the actor and the elements of the reality
available to be affected. An uncontrolled sector
consists of a group of elements which the actor
cannot influence but which must be kept in
mind as limitations.

In order to describe the environment,
the author presents the most relevant com-
ponents of the environment from the actor’s
perspective: D = (d1, d2, d3), where D is
the dominating sector; d7 is the police officers
(employees) who implement information proce-
dures; d2 is technical means of collecting, trans-
ferring, processing and storing information; d3 is
material resources. C = (¢1, ¢2, ¢3, ¢4), where C
is information support conditions; ¢7 is the legal
basis (orders, guides, regulations, instructions);
¢2 is an organized set of methods and rules for
handling information; ¢3 is the control com-
mand; ¢4 is the obstacle.

One of the methods of delineating
the environment is to define the system through
the inputs and outputs by which the system
communicates with the environment. Within
the environment, a necessary and sufficient
set of procedures for achieving the objectives
of information support is defined.

The information procedure is considered
as a set of functionally homogeneous regular
actions (operations) performed by officers
of the NPU. The objectives of information
procedures are to move information in space
(collection, distribution, transfer, etc.) or to
transform it in time (input, output, storage,
processing, etc.) invariantly to the method
of the procedure and the means used. Infor-
mation is considered as a subject matter
of the activity that is being carried out, pro-
cessed and used.

An information process is a set of logically
structured, interrelated and organized infor-
mation procedures leading to the achievement
of information support objective. It is difficult
to give an exhaustive list of information pro-
cedures, since different information process
models, specific in terms of the source of theo-
retical constructions, exist but the process may
generally include such procedures as recep-
tion, generation, transformation, use, storage,
destruction and transfer of processing results to
the consumer (person, machine, other informa-
tion system) (Morze, 2015).
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3. Analysis of the Law of Ukraine “On
Information Protection in Information
and Telecommunication Systems”

According to the definition of State Stan-
dard 2392-94, an information system is a com-
munication system providing for the collection,
search, processing and transfer of information.
Under the Law of Ukraine “On Information Pro-
tection in Information and Telecommunication
Systems”, information (automated) system is
an organizational and technical system in which
information processing technologies are imple-
mented using software products and equip-
ment (Verkhovna Rada of Ukraine, 1994).

In addition, Ukrainian legal regulations
involve the following interpretations of this
concept: an information system is an automated
system; a computer network or communication
system; an organizational and technical system
for processing information by means of hardware
and software; a system for receiving, processing,
storing, displayingand recording dataon the tech-
nical status of structures, systems, elements,
their properties and/or operation; an interre-
lated set of tools, methods and personnel used to
store, process and release information to achieve
this objective (Krasnobryzhyi et al., 2018).

The analysis shows that currently several
generally accepted definitions of an information
system exist in a general and narrow sense. For
example, in general, an information system is
asystem that carries out or includes information
processes: search, collection, processing, storage
and transfer. In an information system, one, two
or more such processes may occur simultane-
ously. The processing of information depends
on the content of the original information, but
information is not interpreted while processing
but only transformed follwoing the previously
developedalgorithms. Inanarrow sense,aninfor-
mation system is a set of information, techni-
cal, software and organizational tools needed
for the automated processing of information.

However, in the course of the study of basic
concepts and definitions from the perspec-
tive of systemic analysis, the elementary level
of their structural perception is of interest. The
concepts of “elementary information process”
and “elementary information system” are basic
under the formalised description of the informa-
tion system irrespective of its definition.

The author briefly studies such concepts as
the reception and recording of information, its
organization for further transfer or processing
(generation of new information). For example,
the principle of operation of one of the software
products of information and telecommunica-
tion system “Information Portal of the National
Police of Ukraine” permits analysing them. For
example, the operator “102” of the IPNP, using
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the potentials of the automated workplace
(AWP), performs 24-hour reception of infor-
mation on the special line “102” about the com-
mission of criminal, administrative offences or
events and enters it in the electronic card “102”
of the IPNP, where information is generated,
that is, get structured form and properties (elec-
tronic messages, audio recordings, etc.). During
the generation of information, it is transformed,
namely the incompatibility of its properties
caused by different nature and/or an organi-
zational form are eliminated — the properties
of the output information of one function are
complied with the properties of the input infor-
mation of another function. When the user
made these operations, in our case, an operator
of “102” using the IPNP system, information
is transferred, that is, information is moved
through communication channels from one
place to another. Consequently, other users
(dispatcher, duty officer and others) use it, i.
e. they carry out semantic processing incl. for
the generation of new information and trans-
fer it to official police task tablets (Ministry
of Internal Affairs of Ukraine, 2020).

Together, these types of information rela-
tionships are peculiar to the organizational
structure of the NPU. It should be borne in mind
that the police officers (employees) of the NPU
units are linked not only in terms of information
but also functionally: they perform certain tasks
as part of their duties. In addition, information
and functional relations are complemented by
reporting relationships.

Therefore, an element of the organizational
structure (police officer/employee) is identi-
fied as an element of the information system.
Given that the police officers (employees) are
organized into units, the latter can be consid-
ered as subsystems in terms of information,
and the NPU unit can be considered as an infor-
mation system. In this case, relationships with
outside organizations and citizens are inter-
relations with the external environment. The
presentation of the organizational structure
of the NPU in the form of an information
interoperable facilities system allows one to
make an important conclusion: the consider-
ation of its information support at the organiza-
tional level is the most common, specifically ori-
ented on invariant technologies of information
relationships. In other words, the information
systems of the NPU are composed of individu-
als and teams who carry out targeted substan-
tive activities. This makes it possible to describe
the information systems of the NPU as organi-
zational systems.

The physical implementation of information
processes in the NPU is maintained by the avail-
ability and functioning not only of a large num-
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ber of police officers (employees) (d7), but also
of many technical means (d2). Given target
homogeneity of d7 and d2 (performing infor-
mation functions), they can be merged into one
M = d1 € d2. Therefore, M is composed of ele-
ments of the organizational and technical struc-
ture that support information processes.

By relying on the above, the information
system of the NPU can be formally defined
through an expression that describes its struc-
tural properties: S = (d1, d2, r), where d1, d2, r
are elements of the organizational and staffing
structure, mechanisms and information rela-
tionships.

The most important characteristics
of an information system are the boundaries
and the element basis. Information systems are
open, thus interacting with the external envi-
ronment. However, the separation of the sys-
tem from the environment is usually not triv-
ial (Kryshtanovych, 2016). More recently,
the definition of a system includes an observer,
along with elements, relationships, their prop-
erties and objectives, since the relationship
between the researcher and the system being
studied is evident. Therefore, in view of the posi-
tion of the observer (from the point of view
of the police officer/employee of the NPU),
the general purpose of the information system is
to service semantically significant flows of infor-
mation requests from police officers/employees
in the context of the performance of duties. This
means that the structure and characteristics
of information are significant for the perfor-
mance of the NPU activity.

Moreover, from the perspective
of the “abstract” observer, the target function
of an information system is the transforma-
tion of input information into output informa-
tion. At the same time, the information sys-
tem becomes invariant both to the semantics
of information, the activities of the NPU and to
the organizational and technical structure. This
is a functional aspect of the information system.

Different approaches to the definition
of an information system enable to analyse
various aspects of information support for
the NPU. However, improving information
support for the NPU requires integration
of the views considered.

Therefore, the concept of “information
system” can be defined symbolically: S = (, o,
f, m, ¢), where i is the input information; o is
the output information (the purpose of informa-
tion support); f is the information process, m is
the mechanism of functioning; ¢ is the conditions
of functioning. Thisexpression describes the pur-
pose of the information systems of the NPU.

The improvement of information support
comprise the characteristics of information sys-
tem, as follows: closed information processes;
continuous operation; shared use of informa-
tion resources; discretionary, versatile, sto-
chastic nature of information processes; high
quality requirements of all information process
procedures; the lack of a priori information on
the characteristics of information processes;
the large scope and heterogeneity of informa-
tion processed; the organizational and legal reg-
ulatory mechanism for information processes;
increased reliability (Pavlysh, Hlinenko, 2013).

4. Conclusions

Therefore, all information  systems
of the National Police of Ukraine, regardless
of their architecture and scope of application,
generally contain the same set of components:
functional, organizational and data processing.
Information and analytical systems and tech-
nologies allow the National Police of Ukraine to
optimize and rationalize management functions
using the potentials of the latest means of receiv-
ing, generating, processing and transferring
information. The improvement of the quality
and timeliness of police duties requires a more
effective exchange of information between
the National Police of Ukraine and other bodies
subordinate to the central executive authorities.
This will be the topic of our further research.
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SOME ASPECTS OF THE ADMINISTRATIVE
AND LEGAL REGULATORY FRAMEWORK

FOR INTERACTION BETWEEN

THE NATIONAL POLICE AND THE PUBLIC

Abstract. The purpose of the article is to analyse and define the areas of interaction between
the National Police and the public to eliminate theoretical and practical gaps in the matter. The issues
of improving the administrative and legal regulatory framework for police interaction with the population
on the basis of partnership are analysed. Results. The study establishes that the National Police
of Ukraine shall cooperate with other state bodies and local self-government authorities in order to
resolve issues entrusted to the police. To ensure the most effective exercise of their powers, the police
may apply the methods of coordination used to harmonise interim measures with other law enforcement
bodies, as well as between the various units of the National Police. The National Police interacts with
citizens in various spheres and realizes their tasks by creating appropriate public councils, which are
formed under the Ministry of Internal Affairs. To achieve a common goal with the National Police in
the field of ensuring public order, public associations are formed in accordance with the Law of Ukraine
“On the participation of citizens in the protection of public order and the state border”. Conclusions.
It is concluded that the interaction of the National Police with the public in terms of ensuring public safety
and order requires more research. Police activities based on cooperation with the community and public
associations and aimed at the prevention of offences are a pressing need of the day. Effective performance
by the police of their professional tasks in the field of public order requires strengthening of interaction
with citizens and public associations. By creating and implementing the latest forms of cooperation, it is
necessary to aim at improving and strengthening police cooperation with the public. Initiative, desire for
change and a clear understanding by the police that the established interaction of the police is the key to
restoring public confidence in the police, reducing the level of offenses and crimes.

Key words: National Police, public associations, public, public order, interrelation, coordination,
administrative and legal regulatory framework.

1. Introduction

In order to ensure the most effective exer-
cise of their powers in the field of public security
and order, the National Police of Ukraine comes
into cooperation with other state authorities,
local self-government bodies, ordinary citizens
and public associations. In police activities,
cooperation and coordination are of importance,
including in the field of public safety and order,
for coordination of interim measures with other

© A. Komziuk, O. Kyrychenko, 2021

actors, as well as between the various structural
units of the National Police.

Therefore, the complexity and importance
of the tasks assigned to law enforcement agen-
cies requires the latter to interact with state
and non-state organizations, as well as with
public organizations, to be effective.

Analysis of recent research and publica-
tions. The issues of law enforcement activities
of the National Police, including the interaction
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of its bodies with the public, have been consid-
ered by many scholars, such as O.M. Bandurka,
V.M. Haraschuk, O.Yu. Drozd, V.K. Kolpakov,
A.T. Komziuk, Yu.Yu. Kondratiev, O.M. Muzy-
chuk, M.P. Pykhtin, V.I. Olefir, O.I. Ostaspenko,
Kh.P. Yarmak et al. However, the topic requires
further study.

Therefore, the purpose of the article is
to analyse and define the areas of interaction
between the National Police and the public
to eliminate theoretical and practical gaps in
the matter.

2. Relations between the National Police
and other State bodies

The concepts of “interaction” and “coordi-
nation” are still debatable. The review of scien-
tific approaches to the definition of these con-
cepts enables V.V. Chumak to argue that
scientists reveal the content of the concept
of “interaction” as follows: 1) interaction is
the coordination of actions by its actors accord-
ing to objectives, time, location, implementers
and programme; 2) interaction requires at least
two actors; 3) each interacting actor (system)
operates within the competence prescribed by
law; 4) the actors of the interaction share a com-
mon objective to implement common missions
(Chumak, 2011, p. 162).

With regard to the category “coordination,”
AN. Kliuiev argues that this is a set of actions
aimed at orderly functioning of the subject
and the object of control, in particular, the har-
monised work of all the system links and indi-
vidual workers. In contrast to the organization
of interaction, coordination is carried out by
an administrator vested with authority over
the objects of coordinating interaction (Kliuiev,
2011, p. 78).

The legal relations between the National
Police and other State bodies, natural and legal
persons may be as follows:

1) legal relations in which the parties have
equal status (no relations of “power — subordi-
nation”);

2) legal relations in which the National
Police is in a leading position and the other
party is subordinate;

3) legal relations in which the National
Police is subordinate and the other party in
aleading position (Batrachenko, 2017, p. 103).

Matters relating to the organization
and direct implementation of police cooperation
are defined in the legislation, namely, the tasks,
forms and principles of interaction in this field
are regulated.

In the Law of Ukraine “On National Police”,
article 5 “Police Interaction with State Author-
ities and Local Self-Government Bodies” pro-
vides for that police officers, implementing their
official tasks, cooperate with law enforcement
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bodies, local self-government bodies in accord-
ance with the law (Verkhovna Rada of Ukraine,
2015). D.V. Vlasenko argues that the article has
no sense and is rather referential than inform-
ative. Part 2 of article 9 of the Law of Ukraine
“On National Police” requires the police “to
keep state authorities and local self-govern-
ment bodies, as well as the public, constantly
informed of their activities in the field of pro-
tection and defence of human rights and free-
doms, combating crime, ensuring public safety
and order”, while part 6 of the same article pro-
vides that “drafts of legal regulations concern-
ing human rights and freedoms shall necessarily
be subject to public discussion in the manner
determined by the Minister of Internal Affairs
of Ukraine” (Vlasenko, 2019).

The Law of Ukraine “On National Police”
highlights the principles of police activities:
continuity, rule of law, interaction with the pop-
ulation on the principles of partnership, obser-
vance of human rights and freedoms, political
neutrality, legality, openness and transparency
(Verkhovna Rada of Ukraine, 2015).

One of the principles of police activities
is cooperation. The principle of interaction
with the population on a partnership basis is
police activities carried out in close coopera-
tion and interaction with the population, ter-
ritorial communities and public associations on
the basis of partnership and aimed at meeting
their needs; effectiveness of activities is con-
sidered according to the level of public con-
fidence in the police; assessments of the level
of public confidence in the police are made by
independent sociological services in accordance
with the procedure established by the Cabi-
net of Ministers of Ukraine (Verkhovna Rada
of Ukraine, 2015).

The principle of interaction with the pop-
ulation on a partnership basis is the constant
interaction of the police with the population
and local authorities for the sake of a common
safe space.

Article 89 of the Law of Ukraine “On
the National Police” stipulates that:

1. The police shall cooperate with the public
by developing and implementing joint projects,
programmes and activities to meet the needs
of the population and to improve the efficiency
of the police in carrying out their tasks.

2.  Cooperation between the police
and the public is aimed at identifying and resolv-
ing problems related to policing and promoting
the use of modern methods to improve the effi-
ciency and effectiveness of policing.

3. The police support legal education pro-
grammes, promote legal knowledge in educa-
tional institutions, the media and publishing
(Verkhovna Rada of Ukraine, 2015).
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Therefore, two areas of police cooperation
can be identified. The first area is cooperation
with representatives of the public authorities.
The second one is cooperation with the public.

The first area of interaction is:

— exercise of all functions within the com-
petence, participation and advice in the prepar-
ation of projects in the field of public safety and
order;

— information exchange with other state
authorities on matters relating to public safety
and order;

— use of databases (banks) of other State
bodies, search and analysis of information and
the processing of personal data in the area of
public security and order;

— protection of state interests and the in-
terests of representatives of state and local au-
thorities;

— cooperation with public authorities in the
field of social protection and pensions for police
officers and their families (Batrachenko, 2017).

With regard to the interaction of the police
with the population, the main actor of interac-
tion is the district police officer.

The main tasks of the district police officer
in this field are regulated by Order Ne 650
of the Ministry of Internal Affairs of Ukraine
“On approval of Instruction on the organization
of activities of district police officers”, namely:

1) activities according to the principle
of cooperation with the population on a part-
nership basis and aimed at cooperation with
citizens, voluntary organizations, institutions
and enterprises of various forms of ownership;

2) cooperation with state authorities
and local self-government bodies, the popu-
lation and voluntary public organizations for
the protection of public order established in
accordance with the law;

3) respect of human rights and freedoms
and the interests of society and the State;

4) measures to register persons subject to
preventive work and to update the information
subsystems of the unified information system
of the Ministry of Internal Affairs;

5) cooperation with patrol police response
teams in preventive measures with regard to per-
sons predisposed to committing offences and /or
who are on the preventive record of the police;

6) informing the duty station of the police
(sub-unit) in case of receiving information
from the population about persons who intend
to commit criminal offences or have created,
wanted criminals, missing persons;

7) organizing and supervising the activi-
ties of the assistant to district police officers,
consisting of work planning, assignment
and training in the methods and tactics of work

at the police station, checking the quality, com-
pleteness and objectivity of the materials com-
posed by him;

8) maintenance of skills through training
and self-training (Ministry of Internal Affairs
of Ukraine, 2017).

The National Police interacts with citi-
zens in various sectors and carries out their
tasks through the establishment of public
councils under the Ministry of the Internal
Affairs. Public associations with the National
Police are formed in accordance with the Law
of Ukraine “On Participation of Citizens in
Protection of Public Order and State Border”
in order to achieve a common goal in the field
of public order.

3. The “Community Police Officer” project

The effective protection of public order
and the fight against crime are impossible with-
out the participation and support of ordinary
citizens.

The police can make significant progress
against offenders only when cooperation is
established.

Forexample, aform of interaction of the police
with the public is the implementation of the pro-
ject “Community Police Officer”. The project
contributes to a safe living environment for peo-
ple. It leads to a rapid response to emergencies
that can damage people’s lives and health, their
prevention and participation of citizens.

The “Community Police Officer” project is
another big step in the reform of the National
Police. Its main purpose is to provide each terri-
torial community with a separate officer, and it
will give impetus to the development of part-
nership and social interaction and to the estab-
lishment of joint tasks between the agencies
of the MIA and the population. This officer will
not only work on the territory of this commu-
nity but live there. His main function is to be
responsive to the needs of the local population,
to maintain constant contact with the popula-
tion, to monitor and maintain order in the ter-
ritory assigned on a daily basis, immediately
respond to the problems of ordinary citizens
and prevent the commission of offences.

The project is aimed at providing profes-
sional police services in small localities, not only
to respond to the commission of an offence, but
also to ensure the protection and safety of soci-
ety and to meet its needs. A total of 20 inte-
grated territorial communities have been estab-
lished in the region, 14 of which have already
expressed the wish to engage district police
officers to work and live in their territory. Let
us hope that in the future the other six com-
munities will join in this work (Official site
of the National Police, www.npu.gov.ua).
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The project aims to address many chal-
lenges. Today the performance of district
police officers is not fully effective due to lack
of personnel, financing, transport and techni-
cal means, as well as the size of service areas,
the number of population matter, obscuring
the fight against crime.

As a result, operational effectiveness is not
at the highest level, and the response to emer-
gency events that threaten human life or health
is not rapid. The community is ready to cooper-
ate with the police to improve living conditions
and peace, well-being and security. In turn, dis-
trict police officers are convinced of the need to
establish interaction and introduce new forms
of cooperation with the public.

4. Conclusions

In conclusion, police powers based on coop-
eration with the public and community aimed
at the prevention of offences and crimes are
a pressing need of the day. The effective per-
formance of professional tasks by the police in
the field of public order requires strengthening
cooperationwithcitizensand publicassociations.

By creating and implementing innovative
forms of interaction, police cooperation with
the public must be improved and strengthened.
The initiative, the desire for change and the clear
understanding by the police officers that well
organised interaction of the police contributes
to restoration of public confidence in the police,
reducing the level of offenses and crime.
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NESKI ACHEKTU AJIMIHICTPATUBHO-IIPABOBOTO PETY.JIIOBAHHSA
B3AEMO/III OPTAHIB HAITIOHAJIBHOI ITOJIIIII 3 TPOMA/ICHKICTIO

Anotanisas. Memoro cmammi € ananiz Ta Bu3HaueHHsT HampsMiB B3aemonii Harionamproi modmimii
YKpaiHu 3 TPOMa/ITHCHKUM CYCITITTBCTBOM /IJIST YCYHEHHST TEOPETUYHUX i MPaKTUYHMX IPOTAIH Y BKa3a-
HOMY IUTaHHi. Pe3ynvmamu. AHaNi3y0TbCS MUTAHHS 100 BIOCKOHAJIEHHS aJIMiHiCTPATUBHO-IIPABO-
BOTO PETYJIOBAHHS B3a€MO/Ii1 TIOJIIIi 3 HaceTeHHSIM Ha 3acajax mapTHepCTBa. BusnaueHo, 1o 171 BUpi-
IIEHHS IUTaHb, SIKi MOKJIa/leHi Ha nodinelicbkux, HanionanpHa mosiniss YKpainu BeTyIae y B3aeMOJII0
3 HIIUMHY JIEPKABHIMU OPTaHAMU Ta OPraHAMU MiCI[EBOrO caMOBPsiyBanHst. [[Jist HailbiibIn eeKTUBHO-
TO BUKOHAHHs IOBHOBasKeHb TIOJIIiA MOXKe BJJaBaTUCA 0 3aCTOCYBaHHA METO/iB KOOPAMHAILii, 1[0 BUKO-
PUCTOBYIOTbCSI 3 METOIO Y3TO[KEHHsI 3a0e31euyBaIbHUX /lill 3 iHIIMMU MPABOOXOPOHHUMU OPraHAMU,
a TaKOK MiK PIBHUMH CTPYKTYpHUMHM Higposaizamu HarionanbpHoi mominii Ykpainu. 3pobieHo BUCHO-
BOK PO HEJIOCTaTHICTh HAYKOBUX PO3POOOK, MPUCBAYEHHX mpobiaeMam BaaeMoii HatioHanbHOI mosiiii
Ykpainu 3 rpomMajchbkicTio y cepi 3abesnederts mybiuHoi 6esneku it mopsaaky. JisibHicTb MoIiILii, 1o
3aCHOBAHA HA CITBIIPAIl 3 HACEJEHHSIM i TPOMaJICbKIMK 00’€[HAHHSIMU Ta CIIPSIMOBAaHA Ha 3armobiraH-
HsI TIPABONIOPYIIEHHSIM, € HATAJIbHOIO MOTPeboio choroieHHs1. Bucnosxu. KoncraroBamo, 1mo B3aeMofist
HarionasbHoi noJtitii YKpaitu 3 rpoMajiChbKiCTIO 3 03ullii 3abe311eueHHs TPOMaJIChKOT Ge31eKy i mopsij-
Ky BUMArae 10JIaTKOBUX J0CijizkeHb. [lidnbHicTb modrilii, 3acHoBaHa Ha CITiBIIpaIli 3 F[POMaI0l0 Ta TPOMaJl-
CHKUMH 00'€IHAHHAMHE, a TAKOXK CIPSIMOBAaHA Ha 3aM00iTaHHs TTPABOMOPYIIEHHSIM, € HATAIBHOIO TTOTpe-
6ot cyuactHocti. EexTuBHe BUKOHAHHSI MOJIIIEI0 CBOIX podeciiiHuX 3aBiatb y cepi TpoMajichbKoro
HOPSIIKY BUMATae MOCUJIEHHS B3AEMOIi 3 TPOMAJITHAMI Ta rPOMaJICbKuME 00’etantsivu. 11i yac cTBo-
PEHHsI i YIIPOBaKeHHsI HOBITHIX (hOPM CTIiBIIpalli HeoOXiIHO TIPATHYTH 0 BAOCKOHAJIEHHS Ta 3Mil[HEHHST
criBpoGiTHUIITBA NOJIii 3 TpoMazchKicTio. HeoOXizHi iHiiaTuBa, IparHeHHs 10 3MiH Ta YiTKe PO3yMiHHS
MOJIILII€I0 TOTO, 1110 HAJIarojKeHa ii B3aeMO/Lisl € KJII0UeM JI0 Bi/JHOBJICHHS I0BipU HaceJeHHS [0 MOJIiIlii,
a TaKOX 3HIKEHHS PiBHA 3JI04YMHHOCTI.
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PROMISING WAYS TO INCREASE
THE EFFECTIVENESS OF PUBLIC POLICY
ON ECONOMIC SECURITY

Abstract. The purpose of the article is to identify promising ways to increase the effectiveness
of public policy in the field of economic security. Results. The current political and economic processes in
the State require systematic and well-balanced steps to improve legal, regulatory, organizational, logistical
and other support for public policy on economic security. It is proved that the processes of making public
policy on the economic security of Ukraine require substantial improvement and optimization regarding
both the regulatory framework for the establishment and maintenance of the state economic security
system and matters falling within the competence of the central executive authorities responsible for
implementing economic security policy in individual sectors of social and political life. The main proposals
in this area are: 1) improvement of the legal and regulatory framework for the implementation of public
policy on economic security in terms of: a) improving the provisions of the Law of Ukraine “On National
Security of Ukraine”; b) amending the 2020 National Security Strategy of Ukraine; ¢) optimizing
the content of the Cybersecurity Strategy of Ukraine; 2) establishment of the Council on Economic
Security under the President of Ukraine and the continuation of the Memorandum of Understanding
between the Government of Ukraine and the Organisation for Economic Co-operation and Development,
in particular in the areas of combating money-laundering; reforming the tax system and administration
of customs duties and charges and ensuring a favourable investment climate; 3) introduction
of strategic planning for economic security through the adoption of the Economic Security Strategy,
Concepts and Strategies within the individual components of economic security (financial, industrial,
macroeconomic, investment, foreign economy and human security); 4) development of the draft Law
of Ukraine “On Economic Security of Ukraine”. Conclusions. The author makes proposals to establish
the Council on Economic Security under the President of Ukraine. This body should include several
specialized commissions in the areas of: financial, industrial, macroeconomic, investment and innovation,
foreign economy and human security.

Key words: economic security, national security, public policy, administrative legislation, efficiency
assessments, efficiency, optimization.

1. Introduction

The current political and economic
processes in the State require systematic
and well-balanced steps to improve the legal,
regulatory, organizational, logistical and other
support for public policy on economic security.
This is due to the analysis of the current legal
and regulatory framework and the specificities
of the activities of state bodies with powers
to ensure the economic security of the State
and of international legal acts and practices to
counter economic offences of varying hazard.

The purpose of the article is to identify
promising ways to increase the effectiveness
of public policy in the field of economic security.
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2. Law of Ukraine “On National Security
of Ukraine”

Therefore, first, the content of existing legal
and regulatory instruments that form the legal
basis for the making public policy on the eco-
nomic security should be analysed.

On June 21, 2018, the Law of Ukraine “On
National Security of Ukraine” was adopted,
the main provisions of which defined the con-
tents of key terms, such as, “military security”,
“public security and order”, “state security”,
“defence planning”, “national security plan-
ning”, “National Security Strategy of Ukraine”,
“Military Security Strategy of Ukraine”,
“Cybersecurity Strategy of Ukraine”, and others.

© D. Koshykov, 2021
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The Law stipulates that the President
of Ukraine shall be in charge of national secu-
rity and defence, in accordance with the Consti-
tution, and the National Security and Defence
Council shall be responsible for coordination in
the fields of national security and defence.

The Law being analysed determines
the powers of national security actors such
as the Ministry of Defence, the Armed Forces
of Ukraine, the State Special Transport Service,
the Ministry of Internal Affairs and the Secu-
rity Service, Intelligence agencies, the Office
of State Protection, the State Special Commu-
nication and Information Protection Service,
etc. (Verkhovna Rada of Ukraine, 2018).

The Law focuses on the planning in national
security, its objective and principles, as well as
defines the main types of state instruments on
this issue, which should constitute the regula-
tory framework for Ukraine’s national security:
the National Security Strategy of Ukraine,
the Comprehensive Review of the Secu-
rity and Defence Sector, the Military Secu-
rity Strategy of Ukraine, the Public Security
and Civil Protection Strategy of Ukraine,
the Defence and Industrial Development
Strategy of Ukraine, the Cybersecurity Strat-
egy of Ukraine, the National Intelligence
Programme, state programmes in the fields
of national security and defence, etc. (Verk-
hovna Rada of Ukraine, 2018).

Therefore, the relevant law of our coun-
try focuses on the security and defence sector,
the organization of the activities of the Armed
Forces, counter-intelligence activities, informa-
tion and cyber-security of the State.

However, the above-mentioned law
lacks a systematic view of economic security
of the State as a fundamental element that,
incidentally, forms the basis of other ele-
ments of national security, since the defence
complex and the Armed Forces of Ukraine,
the organization of counter-intelligence activi-
ties and the cybersecurity, etc. cannot develop
without adequate material and financial support
and sustainable economic indicators. There-
fore, we make a proposal to improve the Law in
the following areas.

First,itisnecessary to clearly define the com-
ponents of national security, requiring the intro-
duction of a separate article “Sectors (Compo-
nents) of National Security of Ukraine”, which
shall determine that these components, for
example, are political security, economic secu-
rity, military security, public safety, information
security, environmental security, cybersecurity.

Secondly, para. 10 of article 1 and article 3
of this law define the terms “national interests
of Ukraine” as the vital interests of the indi-
vidual, society and the State, the implemen-

tation thereof ensures the State sovereignty
of Ukraine, its progressive democratic devel-
opment, as well as safe living conditions
and the well-being of its citizens (Verkhovna
Rada of Ukraine, 2018). In particular, state sov-
ereignty, territorial integrity and the sustaina-
ble development of the national economy, civil
society and the State are among such interests.

At the same time, we argue that part 3
of article 3 of this Law should be naturally
extended by defining national interests in
various fields of national security. Regarding
the subject matter of our study, the law should
be added with a separate article “National
Interests of Ukraine in the economic sector”.
These economic interests include: ensuring eco-
nomic growth and increasing the competitive-
ness of Ukraine’s national economy; ensuring
the innovative development of the economy by
involving advanced technologies, investments
and applying advanced methods and forms
of the regulatory mechanism for the economic
sector; ensuring stability of the financial sys-
tem of Ukraine; conducting balanced monetary
and credit policy; maintaining the country’s
energy independence by supporting domestic
producers and ensuring a balanced energy price
policy; developing high-technology and com-
petitive sectors of the economy, which pro-
duce high value-added products; supporting
entrepreneurship and ensuring minimal state
intervention in economic relations; overcoming
monopoly and promoting competition; carrying
out balanced fiscal and customs policies; ensur-
ing the quality and development of human capi-
tal in all sectors of the national economy; ensur-
ing the economic rights and freedoms of natural
and legal persons by countering systematically
economic crime and corruption, etc.

Therefore, the list of actors that provide
the economic security of the State should
include, in addition to the Government
of Ukraine, specialized ministries, the State
Fiscal Service, the Antimonopoly Committee,
the State Financial Monitoring Service, as well
as their key competencies.

A separate article of the Law of Ukraine “On
National Security of Ukraine” should provide
for the concept and content of economic security
of the State. In particular, in this article we pro-
pose to add our author’s definition of economic
security as a component of Ukraine’s national
security, which is the status of social relations
in production, distribution, exchange and con-
sumption of goods and services that character-
izes their protection and resilience to external
and internal threats, guarantees the protection
of national economic interests and promotes
the realization of the social and economic rights
and freedoms of citizens, as well as creates con-
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ditions for further development and growth
of the national economy and the competitiveness
of the State in the global economic environment.

This article should define the elements
of economic security, such as: financial, macro-
economic, industrial, energy, foreign economy,
investment and innovation, human, which in
turn consists of food, social and demographic
security.

3. Tasks of public policy on economic
security

Furthermore, we propose that the rele-
vant article of the Law should define the tasks
of public policy on economic security, namely:

1) to improve the provisions of current
Ukrainian legislation in the economic sector by
developing key laws and adopting strategic pro-
grammes in the field of economic security;

2) to establish an effective institutional sys-
tem to ensure the implementation of the State’s
economic security strategy, the identification
of its key actors, the limits of their powers
and the basis for cooperation and coordination;

3) to involve representatives of the busi-
ness environment, specialized trade unions,
representatives of small businesses and the eco-
nomic scientific community in the development
and implementation of economic safety pro-
grammes and measures;

4) to increase the economy’s resilience to
the impact of external and internal challenges
and threats, to improve the investment climate
in the country, the budgetary planning pro-
cesses and the socio-economic development
oftheregions,and toimprovethefinancial security
system, to optimise the regulatory and tax burden;

5) to develop an appropriate economic cul-
ture and financial literacy among the population;

6) to introduce modern information
and communication technologies into the sys-
tem of economic relations in order to improve
the processes of economic transactions; to mini-
mize the risks of the parties and make it easier for
the public to obtain financial and other services;

7) to ensure the harmonious integration
of Ukraine into the European and world eco-
nomic security environment and the devel-
opment of fair and mutually advantageous
economic relations with other States; as well
as State participation in countering global eco-
nomic threatsand transnational economic crime;

8) to create legal and organizational grounds
for citizens to exercise their economic rights
and freedoms (rights to property, to entrepre-
neurial activities, etc.), toensure their protection
and their restoration in the event of violations;

9) to establish a fundamentally new system
of control and law enforcement bodies responsi-
ble for economic security; to exclude uncharac-
teristic powers from the competence of existing
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actors of law enforcement, in particular with
regard to interference in economic relations;

10) to protect adequately the information
and communicationinfrastructureofthe Ukrain-
ian economy: payment systems, information
banks, data registers, personal data of economic
entities, etc.;

11) to create conditions and to adopt sys-
tematic measures against corruption, violations
of anti-monopoly legislation, financial and eco-
nomic crimes, especially those committed by
organized criminal groups, and against money

laundering,
Moreover, an appropriate step is to for-
mulate a legislative provision regarding

the responsibility of the State to control
the use of economic facilities operated by for-
eign organizations or organizations with for-
eign capital, but certainly with respect for
the rights and legitimate interests of such
investors. In addition, it is necessary to envis-
age restrictions on the ownership or rights to
use and manage strategic resources of Ukraine.

In addition, the focus should be on
the improvement of economic security plan-
ning processes as part of national security.
The Law of Ukraine “On National Security
of Ukraine” indicates that the instruments
of long-term planning are the National Secu-
rity Strategy of Ukraine, the Military Secu-
rity Strategy of Ukraine, the Public Security
and Civil Protection Strategy of Ukraine,
the Defence and Industrial Development
Strategy of Ukraine, the Cybersecurity Strat-
egy of Ukraine, the National Intelligence Pro-
gramme. The medium-term planning instru-
ments include other strategic instruments,
security sector development programmes.
Short-term planning includes the develop-
ment of annual maintenance and develop-
ment (activities) planning for the components
of the security and defence sector (Verkhovna
Rada of Ukraine, 2018). In this context, it is
strange that, despite recognition of economic
security as part of national security, the rele-
vant law in no way contains provisions on stra-
tegic instruments in this field, while it stresses
the importance of the Cybersecurity Strategy,
the Public Order Strategy, etc. Therefore, we
argue that Article 25 of the Law of Ukraine
“On National Security of Ukraine” should be
amended to define that Ukraine strategic plan-
ning in the field of economic security is car-
ried out through the adoption of the National
Economic  Security  Strategy, Concepts
and Strategies within the individual compo-
nents of economic security. For example, in
2012, Order Ne 569 of the Cabinet of Minis-
ters of August 15, 2012 approved the Concept
of ensuring national security in the financial
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sphere (Cabinet of Ministers of Ukraine, 2012),
however, many of its provisions need to be
rethought and improved in the light of the cur-
rent state of the global economy and the func-
tioning of national financial sector, and hence
the elaboration and approval of these instru-
ments is of relevance. Therefore, sectoral con-
cept instruments on financial, industrial, macro-
economic, investment and innovation, energy,
foreign economy and human security should be
developed on the basis of the proposed National
Economic Security Strategy.

With regard to the Cybersecurity Strategy,
we believe that some areas for improvement in
its content in terms of ensuring cybersecurity in
the economic sector of the State exist. Indeed,
the Strategy states that the National Bank
is the entity responsible for cybersecurity in
the banking sector, as well as provisions relating
to general issues, in particular the improvement
of the system of storage, transfer and processing
of data of public registers and databases using
modern information and communication tech-
nologies (including online access technologies)
(President of Ukraine, 2016).

The Strategy underlines the need of training
security and defence sector actors to respond to
cyberattacks and cybersecurity incidents, in
particular, cyber-drills for the Armed Forces
of Ukraine and other actors in the security
and defence sector of Ukraine, participation
in such trainings as part of collective defence
activities. However, many state bodies respon-
sible for sustainable economic development,
databases of State property registers, etc. are
not part of the security and defence sector.
At the same time, they and their information
resources are threatened by cybernetic attacks.
Therefore, the above-mentioned provisions
of the Cybersecurity Strategy of Ukraine should
be amended to read as follows: “4.4. The devel-
opment of cybersecurity and defence potentials
in the security and defence sector should include
activities, conducted in the manner prescribed,
such as trainings for security and defence actors
and other State bodies responsible for indi-
vidual components of national security, that
possess and maintain State registers and data
banks to respond to cyberattacks and cyber-
security incidents, in particular, cyber-drills
of the Armed Forces of Ukraine, other actors
of the security and defence sector of Ukraine,
participation in such trainings as part of collec-
tive defence activities”.

The adoption of the New National Security
Strategy of Ukraine on 14 September 2020 was
apositive step (President of Ukraine, 2020a). In
accordance with the contents of this instrument,
the Cabinet of Ministers of Ukraine should
submit a draft Economic Security Strategy to

the National Security and Defence Council
of Ukraine within six months, and the Energy
Security Strategy and the Food Security Strat-
egy should be developed and approved within
six months of the adoption of the document
(President of Ukraine, 2020a).

Thus, we argue that at present no conceptual
instruments have been approved for the imple-
mentation of public policy on State economic
security. In addition, we believe that the pro-
posals outlined regarding the content of the Law
of Ukraine “On National Security of Ukraine”
can become the basis of the draft Law of Ukraine
“On Economic Security of Ukraine”.

Next, the activities of the advisory bodies
established in the State and operating within
the framework of the President of Ukraine’s
constitutional powers should be noted.

From our perspective, the establishment
of the Council of Experts on Energy Secu-
rity, an advisory body to the National Security
and Defence Council of Ukraine headed by
the Head of State, is a positive step. For exam-
ple, in the exercise of the powers conferred,
the National Security and Defence Council
is entitled to prepare proposals on: counter-
acting and neutralizing threats to Ukraine’s
energy security; defining conceptual approaches
and areas for energy security; measures to
increase the effectiveness of public policy in
the fuel and energy sector; improving coordi-
nation of the activities of executive bodies in
the field of energy security; identifying ways,
mechanisms and means of resolving problem
issues arising in the implementation of public
policy in the fuel and energy sector; improving
the legal and regulatory framework for the fuel
and energy sector (President of Ukraine, 2020b).

Another body that should influence pub-
lic policy in almost all fields of public life is
the National Reform Council, a special advisory
body under the President of Ukraine on stra-
tegic planning, harmonizing the introduction
of a single public policy on reforms and their
implementation in Ukraine.

The main tasks of the National Reform
Council are as follows: 1) to define the areas
and priorities of reforms aimed at the realization
of national interests and the protection of con-
stitutional human and civil rights and freedoms,
and to make a unified, coordinated public pol-
icy, develop a strategy and mechanisms for
introducing reforms; 2) to reach consensus on
the introduction of reforms between the Pres-
ident of Ukraine, State authorities and civil
society; 3) to promote coordinated implemen-
tation of reforms and to monitor their effective
implementation; 4) to set priorities for regula-
tory support for the practical implementation
of reforms (President of Ukraine, 2014).
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However, we argue that making public pol-
icy on the economic security should be carried
out in a more systematic manner and while
the best experts should engage in the process
of reforming economic relations. Therefore, we
argue that establishment a Council on Eco-
nomic Security under the President of Ukraine
is a topical issue. This body should include sev-
eral specialized commissions in the areas as fol-
lows: finance, macroeconomy, industry, energy,
foreign economy, investment and innovation,
and human security.

The Council composed in such manner will
enable to comprehensively implement the neces-
sary reforms and innovations in the field of State
economic security and to organize interaction
between experts in the field within the frame-
work of single coordinating body, and to advise
to the President systematic steps to prevent
and overcome internal and external threats in
the economic sector and to promote the real-
ization of the economic rights and freedoms
of individuals and legal entities.

The tasks of the Council are: an analysis
of the economic security of the State, fore-
casting the development of economic relations
and the study of internal and external threats
to economic security; the study of the status
of making public policy on economic secu-
rity; an analysis of the legal and regulatory
framework, regulatory instruments and draft
laws on issues relating to economic secu-
rity of the State; preparation of proposals to
the President of Ukraine on: 1) neutralization
or minimization of threats to the economic
security of the country; 2) improving the legal
and regulatory framework for ensuring eco-
nomic security; 3) optimizing the performance
of the State’s law enforcement bodies against
economic crime and corruption; 4) measures
aimed at enhancing the effectiveness of pub-
lic policy on economic security and its indi-
vidual components; 5) improving cooperation
and coordination of the activities of State
authorities in matters relating to economic
security of the State.

Therefore, the appropriate steps in the State
activity being studied should be:

— amendments to the Law of Ukraine “On
the Fundamentals of State Regional Policy” in
terms of defining the priority of regional eco-
nomic security as a component of public policy
at the meso level;

— harmonization of the provisions of the laws
of Ukraine “On Local State Administrations”
and “On Local Self-Government” with the Laws
“On Foreign Economic Activity” and “On
Transborder Cooperation” in terms of perform-
ing foreign economic functions and functions
of the body of transborder cooperation.
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4. Conclusions

By relying on research findings, the author
can sum up the following:

1. The processes of making public policy
on the economic security of Ukraine require
substantial improvement and optimization
regarding both the regulatory framework for
the establishment and maintenance of the State
economic security system and matters falling
within the competence of the central execu-
tive authorities, responsible for implementing
economic security policy in individual sectors
of social and political life (Koshykov, 2020).

2. With regard to the legal and regulatory
framework, it is advisable to:

a) improve the provisions of the Law
of Ukraine “On National Security of Ukraine”
in terms of determining it as a separate com-
ponent of national security, legislative consol-
idation of national interests in the field of eco-
nomic security, actors that ensure them, etc.;

b) amend the 2020 National Security Strat-
egy of Ukraine, which, in our opinion, should
focus on issues of comprehensive State eco-
nomic security;

¢) improve the provisions of the Cybersecu-
rity Strategy of Ukraine with regard to ensuring
the information security of public administra-
tors in the economic sector;

d) introduce strategic planning for economic
security through the adoption of the Economic
Security Strategy, Conceptsand Strategies within
the individual components of economic security
(financial, industrial, macroeconomic, invest-
ment, foreign economy and human security);

e) draft the Law of Ukraine “On Economic
Security of Ukraine”;

f) adopt the New Strategy for Sustaina-
ble Development of Ukraine for 2021-2026,
adjusting the indicators of achievement
of key objectives (parameters). The Strategy
should separately identify criteria and indi-
cators for economic security as a component
of national security, not limited to defence
and military affairs, as well as include criteria
and indicators as defined by the UN Resolution
“Transforming our World: The 2030 Agenda for
Sustainable Development”.

3. The Law of Ukraine “On Fundamen-
tals of State Regional Policy” requires changes
in terms of defining the priority of regional
economic security as a component of public
policy at the meso level. Moreover, the provi-
sions of the laws of Ukraine “On Local State
Administrations” and “On Local Self-Govern-
ment” should be harmonized with the Laws
“On Foreign Economic Activity” and “On
Transborder Cooperation” in terms of per-
forming foreign economic functions and func-
tions of the body of transborder cooperation.
These steps should be further harmonized with
the concept of decentralization of the country.
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O00KMOp 10PUOUUHUX HAYK, CMAPWULL UKIA0aY Kadedpu noriuetcvkoi disivHocmi ma nybriunozo
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MMEPCHEKTUBHI HIJIAXY IIABUIIEHHA EOEKTUBHOCTI IEPKABHOI
IMOJIITUKU Y COEPI 3ABE3NEYEHHI EKOHOMIYHOI BE3IIEKUA

Auoranis. CyyacHi MOJITUYHI Ta €KOHOMIUHI IpoIlecH, sIKi BiOyBalOThCst B lepKaBi, 10TpeOyIOTH
CHCTeMHHUX i BUBa)KeHNX KPOKiB II[0/10 BIOCKOHAJIEHHsI HOpDMAaTHBHO-IIPAaBOBOT0, OpraHisaliifHoro, Matepi-
aJIbHO-TEXHIYHOTO Ta IHIIOro 3a0e3MeYeHH s JepKaBHOI HOJITUKY Y cepi ekoHoMiuHOi Oestiekn. Memoro
cmammi € BU3HAUCHHS TIEPCIIEKTUBHUX IUISXIB Mi/[BUIIEHHS eeKTUBHOCTI IepsKaBHOI TOMITHKY Y cdepi
eKOHOMIUHOi Ge3neku. Pe3yavsmamu. ApryMeHTOBaHO, 10 Tipotieck (hopMyBaHH i peatisartii 1epkaBHOT
noJiTuky y cepi 3abesredeHHst eKOHOMIUHOI Ge3nexy YKpaiHu noTpebyioTh CyTTEBOTO BIOCKOHAIEHHS
Ta ONTUMI3ALLi], 1[0 CTOCYETHCS IK HOPMATUBHOI 6a3u (POPMYBAHHSI il 3a0e311eYeHHSI CUCTEMU €EKOHOMIYHOT
Ge31IeKy [IeP/KaBH, TaK i MUTAHb, SIKi HAJTIEXKATH 10 KOMIIETEHIIIT [IEHTPAIbHIX OPraHiB BUKOHABYOI BJIAIIH,
1[0 MAIOTh [OBHOBAayKEHHsI 3 peasizallii MOMITHKI eKOHOMIUHOI Oe3IeKu B OKpeMux cdepax CyCIijbHO-
O TUYHOTO KUTTS. OCHOBHUMMU IIPOIIO3UILISIMH B IIbOMY HanpsMi € Taki: 1) Tpancdopmaltiss HOpMaTHBHO-
MPaBOBOTO 3abe3reveHHsl peasisaiii Aep/KaBHOI TOJITHKU Y cdepi eKOHOMIYHOI Ge3Nneku B 4acTHHi:
a) YJI0CKOHaJIEHHs 10JI0KeHb 3akoHy YKpainu «I1po HauioHanbHy Gesneky YKpaitu»; 6) BHECEHHS 3MiH
1o Crparerii HanionasbHoi 6esnekn Yxpainu (2020 poky); B) onrrumizarii smicty Crpaterii kiGepbesneku
Ykpainu; 2) crBopenns mpu I pesunentosi Ykpainu Paau 3 mutanb 3abe3nedeH s eKOHOMiUHOi Ge3mekn,
TIPOJIOBKeHHS Aii MeMopaHIyMy PO B3aEMOPO3yMiHHS Mik ¥ psiaoM Ykpainu ta Opranisaiieio eKoHo-
MiUHOTO CHiBPOGITHUIITBA, 30KPEMA, 33 HAIIPSMAMHU [IPOTHIT BIIMUBAHHIO KOIITIB, pehOPMyBaHHS IIOJAT-
KOBOI CHCTEMH Ta CHCTEMH aJMiHICTPYBaHHs MUTHUX 300DiB i MaTexiB, 3a6e3Me4eHHsI CIPUSITINBOTO
iHBeCTHIIHOTO KJIiMaTy; 3) 3alpOBa/KeHHsI CTPATEriYHOrO IIAHYBaHHS y cepi eKOHOMIUHOI Ge3rexu
nuisixoM npuitHaTTst Crparerii eKOHOMIUHOT Ge31eKH, KOHIIEIiil i cTpaTeriii y Mexax OKPeMHX CKJIaj-
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HUKIB eKOHOMiuHOI Geamexn ((iHamHcoBoi, BUPOGHUYOI, MaKPOEKOHOMIUHOI, iHBECTUIIIIHOI, 30BHIIIHBO-
€KOHOMIYHOI Ta ryMaHiTapHOi Ge3reku); 4) po3polIieHHs: IPOEKTY 3akoHy Ykpaitu «IIpo eKoHOMiuHy
Gesneky Ykpainu». Bucnoexu. 3anpononoBano cTBoputy 1pu IIpesuzentosi Ykpainn Paxy 3 nutanb
3abe3reveH st eKOHOMIUHOI 6e3meKy. Y CKJIaji Takoro oprany BapTo chopMyBaTH AeKilbKa MpoMiTbHIX
KOMiciii 3a HanpssMamu (30KpeMa, 3 (hiHaHCOBOI, MAKPOEKOHOMIYHOi, BUPOOHNYOI, EHEPreTUYHOI, 30BHiIl-
HbOEKOHOMIUHOT, iHBECTHI[IHHO-IHHOBAIIiIiHOi Ta TyMaHiTapHOi Ge3mexn).

Kimouosi cioBa: exonomiuna Gesrneka, HalionanbHa Gesrneka, AepkaBHa MOJMITHKa, aAMiHiCTpaTUBHE
3aKOHO/[ABCTBO, OIiHIOBAHH €(heKTUBHOCTI, ePeKTUBHICTH, ONITHMI3aIlis.
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PROCEDURE FOR APPLYING INCENTIVES
TO LOCAL SELF-GOVERNMENT EMPLOYEES

Abstract. The purpose of the article is to describe the procedure for applying incentives to the employ-
ees of local self-government bodies and identify the shortcomings of the procedure. Results. A managerial
decision is defined as the professional performance of the authorized person aimed at ensuring the effi-
cient functioning of the managed system. We argue that the procedure for applying incentives to local
self-government employees is directly related to the consistency of making certain managerial decisions.
It is underlined that the main indicators (conditions) for awarding bonuses to the employees of the Vil-
lage Council apparatus are: 1) the implementation of the activities envisaged in the Office’s work plans;
2) rational and efficient organization of the work of the team and conscientious performance of the job
responsibilities; 3) effective managerial decisions, high performance; 4) timeliness and quality of prepa-
ration of background and analytical materials for draft legal regulations for consideration at sessions
and meetings; 5) closer cooperation with the public, the relevant services of the district, the village, enter-
prises and entrepreneurs; 6) timely and effective execution of the orders, recommendations of the high-
est authorities, tasks and commissions assigned by the leadership of the village council; 7) creativity,
initiative, professionalism and application of effective working methods; 8) quality and timely prepara-
tion of documents; 9) quality and effective processing of citizens’ letters and appeals; 10) additional time
worked; 11) performance of duties that are not part of the post in accordance with the job description;
12) constant self-improvement, professional development; 13) proper maintenance of the workplace, pres-
ervation of the property of the village council and its rational and careful use; 14) compliance with labour
legislation, labour regulations, labour and financial discipline, occupational safety and health and fire safe-
ty. Conclusions. Therefore, the procedure for applying incentives to employees of local self-government
bodies has been rather superficially regulated, and the corresponding regulatory provisions are scattered
in numerous legal regulations of different legal force, that in turn leads to ambiguous interpretations.
The shortcomings of this procedure include: a) the absence of clear criteria to be taken into account in
determining who should be rewarded; b) the insufficiently regulated procedure for formation and issu-
ance of the Incentive Order, its content and structure; ¢) the unregulated issue of supervising and con-
trol the implementation of managerial decisions related to applying incentives to local self-government
employees.

Key words: management, control, function, implementation, documentation, indicators.

1. Introduction

A clear procedure for applying the incen-
tives to local self-government employees is
important in order to ensure that they are used
in accordance with the principles of legality
and fairness. Moreover, legal literature defines
the concept of “procedure” as a certain sequence
of actions. V.O. Navrotskyi argues that the pro-
cedure is a correct, well-arranged state, the loca-
tion of something; the state at which everything
goes as it should be; when nothing acts wrong,
the regime of something. Further, the author
reveals the social relations, which arise towards
management, through naming their structural
elements (Navrotskyi, 2011).

© P. Mozolevskyi, 2021

The aim of the article is to describe the pro-
cedure for applying incentives to employees
of local self-government bodies and identify
the shortcomings of the procedure.

2. Application of incentives to employees
of local self-government bodies

Therefore, the review of the above-men-
tioned scientific positions establishes that
the procedure is a clearly determined sequence
of actions defined by law, which must be per-
formed by authorized persons for the law-
ful and rational application of incentives to
employees of local self-government bodies.
Thus, it should be noted that the application
of incentives is directly related to manage-
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rial decision-making. A managerial decision is
the initial and main point in the organization
of the activities of each manager. Consequently,
the managerial decision can be considered as
the core of the managerial process and an impor-
tant tool for a systematic approach to the man-
aged object. Each enterprise is not only a man-
ufacturer of products but also an integral part
of society. Therefore, managerial decision-mak-
ing must take into account not only the eco-
nomic aspect of the activity but also the totality
of social, ideological, moral and other relations
(Ruliev, Hutkevych, 2011).

According to Ye.Yu. Petrunia, the con-
cept of “managerial decision” must be distin-
guished from “decision” in general. A person
makes a lot of decisions during the life: in pro-
duction, in purchasing goods, in personal rela-
tionships, etc., but they are not all managerial.
The author argues that the managerial decision
is characterized by: objectives (the manager
does not make decisions on the basis of own
needs, but rather on the basis of the problems
of the particular organization); impacts (deci-
sions made by a high-ranking manager can have
a significant impact on the state of the man-
aged object); the division of labour (there is
a division of labour within the organization:
some workers are engaged in problem analysis
and decision-making, and others implement
decisions made); professionalism (to make deci-
sions in an organization, the manager must have
relevant knowledge, skills, work experience)
(Petrunia et al., 2011).

According to the study by M.V. Dzhafarova,
to date, the category of “managerial decision”
have several meanings, such as: 1) the choice
of the activities related to the development
of an adequate response of the organization to
the impact of any external environmental fac-
tor; 2) an option of the manager’s impact on
the executor of a decision (object managed);
3) an activity in the management subsystem
that involves the preparation, finding, choice
and adoption of certain options, according to
existing circumstances, the interests and needs
of the environment; 4) an optional impact
of the management subsystem on the managed
one; 5) an administrative and practical activity
of the manager in the managed system (actions
of the lower level manager to implement
the decision (commission) of the higher level
manager. In addition, the scientist formulates
the following general specificities of manage-
rial decisions: a) a managerial decision implies
the availability of options and the choice of one,
according to objective circumstances, inter-
ests and needs; b) the choice and adoption
of the option are the result of a conscious men-
tal and psychological activities; c) the need for

60

and substantive content of the managerial deci-
sion are determined by and oriented towards
the achievement of the objective; d) the man-
agerial decision has a catalytic and organizing
power (Dzhafarova, 2008).

The process of managerial decision-making
involves the following components:

1. A decision-maker is a person or group
of people who have the necessary decision-mak-
ing power and are responsible for it.

2. Controllable variables are the set of fac-
tors and conditions that give rise to a problem,
which can be managed by a decision-maker.

3. Uncontrollable variables are situations
that may not be managed by a decision-maker,
but that may be managed by others. When
combined with controllable variables, uncon-
trollable variables can influence the out-
come of the choice, forming the background
of the problem or its environment.

4. Constraints (internal and external) on
the value of controllable and uncontrollable
variables that together define the tolerance
range of a decision.

5. Criterion (or criteria) for evaluating
alternative decisions. The criterion may be
quantitative or qualitative (in terms of individ-
ual preferences or in terms of fuzzy logic).

6. A decisive rule (or system of decisive
rules) is the principles and methods of deci-
sion-making that result in recommendations or
a registered decision (although the final choice
depends on the decision-maker).

7. Alternatives (possible results) can depend
both on the qualitative or quantitative value
of the controllable and uncontrollable variables
and on the choice itself.

8. The decision can imply at least two alter-
natives to conduct (otherwise the problem
of managerial decision does not arise due to lack
of choice).

9. Possibilities exist for implementation
of the decision (Bilinska, Kovbasiuk, 2011,
pp. 58-59).

Therefore, the managerial decision is
the professional performance of the authorized
person, aimed at ensuring the efficient func-
tioning of the managed system. We argue that
the procedure for applying incentives to local
self-government employees is directly related
to the consistency of making certain manage-
rial decisions. In this context, we consider it
appropriate to identify the following stages
andsub-stagesinapplyingincentivesforlocalself-
government employees:

1) preparation for a managerial decision.
This step includes: a) identification of employees
and their merits, i. e. the appropriateness of incen-
tives;b)determination of theamount of funds that
are in the bonus fund which can be used to reward;
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¢) determination of the amount of the award
(for example, the amount of the bonus);

2) the adoption of a managerial decision
accompanied by the issuance of an order, that
is, its legal form;

3) the implementation of a managerial deci-
sion that provides for the direct award (direct
accrual and payment of bonuses);

4) control of the implementation of the man-
agerial decision.

The initial impulse of the decision-mak-
ing process is information about the state
of the object managed, that is, identifica-
tion of the problem situation. The action on
theobject managediscarried outafterthe devel-
opment and adoption of the relevant decision,
which in the form of information is submitted
to the object managed. Therefore, the man-
agerial decision-making process is cyclical,
and its main element is the problem, that is,
the discrepancy of the actual state of the object
managed with the desired or given, with
the established objective or the desired result.
Developing an action plan to address the prob-
lem is the essence of the decision-making
process. The problem is always related to
the combination of conditions or factors that
create the problem situation. That is why
the beginning of the decision-making process
is the description of the problem situation
and the factors that led to it (Morhulets, 2012).

Therefore, the preparation of a managerial
decision, according to A.F. Melnyk, combines:
the identification of an objective (set of objec-
tives); the collection and analysis of informa-
tion on the task to be solved; the identifica-
tion, forecasting of the unfold of the situation
and problems; making of options for possible
managerial decisions; development of criteria
and selection of effective options of managerial
decisions (Melnyk et al., 2003, p. 115).

For example, with regard to the preparatory
phase, the first point to be made is the need to
identify the range of employees and their mer-
its, i. e. the appropriateness of incentives. Thus,
local self-government employees are awarded
bonuses in accordance with their personal con-
tribution to the overall results of the perfor-
mance, within the bounds of the bonus fund,
formed in the amount of three months' fund
for remuneration and savings of the wage fund.
They may also be provided with pecuniary
assistance to solve social and welfare problems
and assistance for convalescence in the amount
of the average monthly wage. Bonuses for man-
agers and their deputies, allowances and supple-
ments to their salaries, and pecuniary assistance
are provided by the higher-level body’s deci-
sion, within available funds for remuneration
(Yarmysh, Serohin, 2002).

With regard to the sources of funding for
incentives, focus should be on para. 2 of part 2
of the Resolution “On streamlining the struc-
ture and conditions of remuneration of employ-
ees of the staff of executive authorities, prosecu-
tors, courts and other bodies” which states that
heads of SGBs shall be entitled to award bonuses
to employees in accordance with their personal
contribution to overall performance, as well as
on public and professional holidays and anni-
versary dates. Moreover, the above-mentioned
bonuses are paid within a bonus fund estab-
lished in the amount of not less than 10 per
cent of the salary and savings of the wage fund.
The savings may arise, inter alia, from vacancies,
sick leave and unpaid leave, and in other cases
(Cabinet of Ministers of Ukraine, 2006).

3. Bonuses and allowances are awarded to
the staff

Bonuses and allowances are awarded to
the staff based on a comprehensive analysis
of the performance of basic duties in accord-
ance with the order of the village head, within
the funds provided for the bonus. The amount
of the bonus for each worker is determined
according to his/her personal contribution to
the overall results of the village council’s activ-
ities. Assessment of the personal contribution
of employees considers competence, initiative,
complexity, quality and speed of the work,
its scope, creative and analytical work, effi-
ciency and productivity of developments, deci-
sions taken and other achievements (Cabinet
of Ministers of Ukraine, 2006).

It should be noted that the main indica-
tors (conditions) for awarding bonuses to
the employees of the Village Council appa-
ratus are: the implementation of the activi-
ties envisaged in the Council’s work plans;
rational and efficient organization of the work
of the team and conscientious performance
of the job responsibilities; effective manage-
rial decisions, high performance; timeliness
and quality of preparation of background
and analytical materials for draft legal regula-
tions for consideration at sessions and meetings;
closer cooperation with the public, the relevant
services of the district, the village, enterprises
and entrepreneurs; timely and effective execu-
tion of the orders, recommendations of the high-
est authorities, tasks and commissions assigned
by the leadership of the village council; creativ-
ity, initiative, professionalism and application
of effective working methods; quality and timely
preparation of documents; quality and effec-
tive processing of citizens' letters and appeals;
additional time worked; performance of duties
that are not part of the post in accordance with
the job description; constant self-improvement,
professional development; proper maintenance
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of the workplace, preservation of the property
of the village council and its rational and careful
use; compliance with labour legislation, labour
regulations, labour and financial discipline,
occupational safety and health and fire safety.

The next step, as noted above, is the adop-
tion of a managerial decision accompanied
by the issuance of an order, that is, its legal
form. Decision-making is the part of any
management function, as decision-making is
the main product of a manager’s work. There-
fore, understanding the nature of managerial
decision-making is essential for a better under-
standing of the management process in general
(Petrunia et al., 2011).

According to O.N. Yevtushenko, manage-
rial decision-making may be intuitive (own
feeling that the choice is right); be based on
judgment (choice based on knowledge or expe-
rience, that is, the manager uses knowledge
of what has happened in such situations in
the past and chooses such an option, which he
believes will be the most successful); be rational
(decision is based on an objective analytical
process implying the relationship of consecu-
tive stages: diagnosis of problem — formulation
of criteria for decision-making decision — iden-
tification of alternatives — assessment of alter-
natives — choice of decision) (Yevtushenko,
2014, p. 49). In addition, the author argues
that managerial decision-making requires
a high level of competence, time, energy, expe-
rience and responsibility on the part of manag-
ers. Managerial decision-making is an impor-
tant part of the management activities around
which the life of an organization revolves.
Sound and effective managerial decisions by
the head affect the success of the organization
(Yevtushenko, 2014, p. 49).

Finally, managerial decisions should meet
certain requirements: efficiency (to fully con-
tribute to achievement of the organization’s
objective); cost-effectiveness (to contribute to
achievement of the objective set in a cost-ef-
fective manner); timeliness (not only in deci-
sion-making, but also in achieving an objec-
tive); validity (executors of a decision must
understand the reasons for making that deci-
sion); reality (a decision must not be abstract)
(Shcheblykina, Hrybova, 2015). Key ones are
validity, clarity of language, real feasibility,
timeliness, cost-effectiveness (measured by
cost), efficiency (measured by the degree to
which objectives are achieved in relation to
resource costs) (Shcheblykina, Hrybova, 2015).

Therefore, the adoption of a managerial
decision is an important stage in applying
incentives to employees of local self-govern-
ment bodies, since in fact, at this stage the legal
form of the respective actions is carried out
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by issuing an order. B.I. Sazonov proves that
an order is a legal document that begins a man-
agement cycle, so that an adequate percep-
tion of the information in it is important for
the entire management organization (Sazonov,
1976, p. 112).

The Incentive Order for local self-govern-
ment employees must contain the following
information: a) the list of persons to whom
the incentive is applied; b) grounds for grant-
ing the incentives; c¢) the type of incentives;
d) time for which an incentive must be granted;
e) in addition, the order must contain all details
necessary for the said documents.

Another stage in applying incentives for
local self-government employees is the imple-
mentation of a managerial decision. The imple-
mentation of the managerial decision is directly
related to the implementation of the accrual
and payment of bonuses of incentives to local
self-government employees. For example,
the monthly bonus for public officials of a pub-
lic authority is paid not later than the date
of payment of wages for the month in which
the bonus is accrued, and the quarterly bonus
not later than the date of payment of wages
for the last month of the quarter, in which
the bonus is accrued.

The final stage, which should be underlined,
is the control of the implementation of the rele-
vant managerial decision. Traditionally, control
is the process of ensuring that the objectives
set are met (Bandurka, 1998). According to
Yu.O. Tykhomyrov, control is the verification
of compliance with and fulfilment of the tasks,
plans and decisions, set according to law, that
is, the beginning of a cycle devoted to the eval-
uation of the ongoing process. In this context,
the author emphasizes: first, the functional
assignment of control, second, that it arises
at a certain stage of the management process,
and third, that control is exercised by all public
administrators (Tykhomyrov, 1998, p. 58).

As a management function, control is
the continuation of planning and regulatory
functions and accompanies the implementa-
tion of managerial decisions. Control involves
identifying and documenting actual indica-
tors (outcomes of decision implementation)
and comparing them with indicators planned
to measure organizational performance. Con-
trol also includes comparing the expected
and actual implementation rates of plans, verify-
ing the admissibility of underlying assumptions
and control of the methodological and substan-
tive consistency of management implementa-
tion plans. Moreover, control includes a set
of actions to analyse potential deviations from
planned indicators. Comparison and analy-
sis stimulate new decision-making processes,
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which in turn initiate remedial actions and pro-
vide long-term learning effects (Trofymova,
Trofymov, 2012).

In the context of the topic, it should be noted
that the control of applying initiatives has not
been sufficiently regulated to date, in particu-
lar with regard to its procedure and the actors
authorized to carry it out. Control of decision
implementation involves the establishment
of a control mechanism to detect changes in
the external and internal environments in which
organizations operate, the location of problems,
and the need for additional decisions to achieve
the objectives of the system. The control mech-
anism should consist of two parts: control
of changes in the external environment (system
input) and internal (in organization and system
outputs) (Trofymova, Trofymov, 2012).

4. Conclusions

Therefore, the procedure for applying incen-
tives to employees of local self-government
bodies has been rather superficially regulated,
and the corresponding regulatory provisions are
scattered in numerous legal regulations of dif-
ferent legal force, that in turn leads to ambig-
uous interpretations. The shortcomings of this
procedure include:

a) the clear criteria to be taken into account in
determining who should be rewarded are absent;

b) the procedure for formation and issuance
of the Incentive Order, its content and struc-
ture are not sufficiently regulated;

c) the issue of supervising and control
the implementation of managerial decisions
related to applying incentives to local self-gov-
ernment employees is not regulated.
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INOPA/TIOK 3ACTOCYBAHHA 3AOXOYEHD /10 ITPAIIIBHUKIB
OPT'AHIB MICIIEBOT'O CAMOBPAAYBAHHA

AHoranis. AKTyaJIbHICTb CTATTi HOJIATAE B TOMY, 11O /11 BUKOPHCTAHHS 320X0UEHD /10 TIPAlliBHUKIB
OpTaHiB MiCI[eBOTO CAMOBPSAYBaHHA 3 JOTPUMAHHAM IIPUHIUITIB 3aKOHHOCTI Ta CIIPaBe/IINBOCTi BaXKINBe
iX 3acTocyBaHHA B IeBHOMY NOPAAKY. Memoto cmammi € XapakTepuCTUKa IIOPS/IKY 3aCTOCYBAHHS
3a0X0ueHb JI0 IIPalliBHUKIB OpraHiB MiCIIeBOTO CaMOBPSIyBaHHS Ta BU3HAueHHs IHOro HeMOJIKiB.
Pe3ynvmamu. BeranoBIEeHO, O YTIPaBIiHCHKE PillleHHsT — Tie mpodeciiiia AisAbHICTh YITOBHOBAKEHOT
ocobu, crmpsiMoBaHa Ha Te, 100 3abesneuntu edextBHEe (YHKIIOHYBAHHS KEPOBAHOI CHCTEMH.
ITopsiziok 3acTOCYBaHHST 320X04YEHb JI0 MPAIIBHUKIB OPraHiB MiCIIEBOTO CAMOBDSIIyBaHHSI GE3110CEPENHBO
TIOB’AI3aHUH {3 TOCTiZOBHICTIO TIPUIHATTS IE€BHUX YHPaBJiHCbKUX pimenb. Haromomeno na Tomy, 1mo
OCHOBHHMMU TIOKa3HUKaMu (YMOBaMM) 7Sl IIPeMilOBaHHS MPAIliBHUKIB arapaTy CiJbCbKOI Paill € Taki:
1) BUKOHAHHSI 3aXO0/1iB, [IepedavYeHNX IAHAME POOOTH OpraHy; 2) parioHasbHa if eheKTHBHA OpraHisarist
pobOTH KOJEKTHUBY Ta H0GPOCOBICHE BUKOHAHHS MOCAAOBUX OOOB'SI3KiB; 3) MPUIHATTS ehEKTHBHUX
YIPaBJIIHCHKUX PpillleHb, BUCOKA PE3YJNbTATUBHICTH Y POOOTI; 4) CBOEYACHICTb i SAKICTh IMiJATOTOBKH
JIOBIZIKOBUX Ta aHAJITUYHUX MarepialiB [0 IPOEKTIB HOPMATUBHO-IIPABOBUX AKTIB AU PO3IJIALY HA
cecisix i 3acifaHmsIX; 5) HAJATO/UKEHHS TICHOI CIIBIpaIli 3 TPOMAACHKICTIO, BIAMOBIAHUME CITyKOGAME
paiiony, cesa, 3 MiAPUEMCTBAM, TiANPUEMIISIMIE; 6) cBO€UacHe it eDeKTUBHE BUKOHAHHS PO3IOPSI/IKEHD,
peKoMeH/Ialliil BUIIMX OPraHiB BJaJiM, 3aBJaHb i I0pyYeHb, IIOCTABJIEHUX KePiBHUIITBOM CiJIbCbKOI Paii;
7) TBOpYicTh, iHiliaTHBa, MpodeciiiHicTh Ta BUKOpHCTAaHHS eeKTHBHUX MeTOAiB poboT; 8) skicHa
Ta CBOEYACHA ITIIN0TOBKA IOKYMEHTIB; 9) siKicHa il eheKTUBHA pOOOTa 3 IMCTAMU Ta 3BEPHEHHSIMU IPOMAISIH;
10) gomaTkoBO BimmparboBaHuil yac; 11) BUKOHAHHS POOIT, AKi He HaJIeKaTh 0 MOCANOBUX 0OOB'A3KIB
3TiTHO 3 T0Ca/oBOI0 iHCTPYKIi€eto; 12) moctiiiHe caMoOBIOCKOHAJNEHHS, MiABUIIEHHS mpodeciitnoi
kBamidikauii; 13) HamexHe yrpuManHs pob0o4Oro Micis, 306epesKeHHs MaiiHa CiIbChKOI paau Ta HOro
parioHasibHe i GepeskBe BUKOPUCTAHHS; 14) JOTPUMAHHSI BUMOT TPYIOBOTO 3aKOHOJABCTBA, [PABUII
TPYZOBOTO PO3NOPSKY, TPYAOBOI Ta INTaTHO-(HiHAHCOBOI AMCHUMUIUIIHYM, TEXHIKN Oe3IeKH i MOKeKHOi
Gesrexn, 0XopoHu mpaili. Bucnosxu. Ha chorojiHi mopsijiok 3aCTOCYBAHHS 320X04€Hb JI0 TIPAIiBHUKIB
OpraHiB MiCIIeBOTO CaMOBPS/IyBaHHS BPeryJbOBaHUII I0CUTD IIOBEPXHEBO, @ HOPMHU ITPaBa, IKUMU BOHU
PEryJIo0ThCs, PO3IOPOLIEHI B YUCICHHMX HOPMATUBHO-IIPABOBMX aKTaX Pi3HOI IOPMAMYHOI CHJIM, 110
CBOEIO UeProo IIpU3BOUTD JI0 HEOJHO3HAUHOTO iX TIyMaueHHs1. [lo HeJjoMiKiB BKa3aHOIo IOPSIIKY BapTo
Bi[HECTH: a) BiZICYTHICTD YiTKMX KPUTEPIiB, AKi HEOOXIIHO BpaxOByBaTH Iijl Yac BU3HAYEHHS KoJa ocib,
KOTPi 3aCJIyTOBYIOTh Ha 320X0YEHHS; 0) He OCUTh YPEryTbOBaHUI MOPsA0K (GOPMYBAHHS Ta BHAAHHSI
HaKasy IIPO 320X04YEHHsI ITPAI[iBHUKIB, 1070 3MiCT i CTPYKTYPY; B) HEBPeTryIbOBAaHICTb TNTAHHS 3/1iiCHEHHS
HarJIsAy i KOHTPOJIIO 32 peasii3alli€lo ynpaBIiHCbKUX PillleHb, 0B S3aHUX i3 3aCTOCYBaHHAM 3a0X04€Hb
JI0 IIPALliBHUKIB OPraHiB MiCIIEBOIO CaMOBPSLYBaHHA.
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ACTORS OF PREVENTION AND THE PLACE
OF THE NATIONAL POLICE OF UKRAINE
AMONG THEM

Abstract. Purpose. The aim of the article is a general description of the role and place of the National
Police of Ukraine in the system of preventive activities. Results. The author argues that the study of the role
and place of the National Police of Ukraine in ensuring the functioning of the administrative and legal
mechanism in general and the application of proper segment of this mechanism, in particular, is a topical
issue of domestic jurisprudence. Moreover, focus is on the fact that the issue of ensuring the functioning
of the administrative and legal mechanism for preventive activities as the comprehensive system of crime
prevention measures at state level is possible only provided clear division of preventive powers among
all law enforcement agencies and determination of the procedure for their interaction in the context
of the implementation of preventive functions. The author underlines the logics of the conclusion
that preventive activities in general and preventive activities by the National Police of Ukraine in
particular are the implementation of voluntary or coercive actions, provided for by Ukrainian legislation,
authorized persons (including police officers) before the commission of the offence and aimed at its
prevention. Furthermore, the focus is on the possibility of dual application of this concept, which includes
the fact that not only the National Police of Ukraine carry out preventive activities within the framework
of the legislation of Ukraine. Conclusions. This, in turn, justifies and requires further study of the specific
powers exercised by other law enforcement bodies. In addition, the author identifies units of prevention,
district police officers, patrol police and juvenile prevention in the system of the National Police of Ukraine
as the main units of the police conduction prevention functions. It is underlined that their activities are
elaborated in detail and vested by Ukrainian legislation with the powers of crime prevention, precaution
and other forms of crime deterrence in a wide range of legal relations among citizens. Moreover, the system
of actors of prevention in Ukraine is rather broad that allows discussing close cooperation, which requires
further scientific research.

Key words: administrative and legal mechanism, prevention, activity, police, guard, crime prevention,
border service.

1. Introduction In turn, this issue has been repeatedly

The relevance of the topic is based on
the priority, in the context of increasing
crime, of the issues of the effective functioning
of the preventive measures system, scattered
between different law enforcement bodies in
Ukraine.

Moreover, the rapid increase in crime rates
threatens the protection of human and citi-
zen rights and freedoms, which in turn ruins
the foundations of democracy and the rule
of law on which the State is established.

Taking into account that the most effective
and expedient method of fighting crime is to
prevent offenses (which is the aim of the pre-
vention system) — this issue requires systematic
and thorough elaboration.

© V. Sulatskyi, 2021

raised in studies of various domestic and inter-
national scientists, since ensuring proper func-
tioning of this institution in national and inter-
national law is a priority. In addition, given
the rapid development of the legal system
of Ukraine, the issue of determining the role
and place of the National Police of Ukraine
in the system of actors of prevention should be
considered in detail.

The purpose of the article is a general
description of the role and place of the National
Police of Ukraine in the system of preventive
activities. The aim statement, in turn, deter-
mines the list of tasks which include: the need
to outline the concept of preventive activities
in general and of such phenomenon in the con-
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text of the functioning of the National Police,
in particular, taking into account the under-
standing of the concept of “prevention”; estab-
lishment of other actors of law enforcement in
Ukraine empowered to exercise the preventive
function; identification of the place and role
of the National Police of Ukraine among these
actors with specific examples.

2. Preventive work of the National Police
of Ukraine

The study of the role and place
of the National Police of Ukraine in ensuring
the functioning of the administrative and legal
mechanism in general and the application
of proper segment of this mechanism in particu-
lar is a topical issue of domestic jurisprudence.
Moreover, a detailed study of the correspond-
ing issue is possible only if the proper function-
ing of all police institutions aimed at provid-
ing and forming and implementing preventive
work of the National Police of Ukraine.

The Constitution stipulates that the legal
order in Ukraine is based on principles accord-
ing to which no one can be forced to do what
is not stipulated by law (Verkhovna Rada
of Ukraine, 1996). Taking into account the pro-
visions of the Basic Law of Ukraine, it should
be noted that without specifying the essence
and content, as well as determining the role
of the National Police of Ukraine in preventive
activities in general, such activities can be car-
ried out only within the framework and in the
manner provided by the legislation.

Most scientists mentioned in the introduc-
tion underline that preventive function is one
of the priorities in the police activities, since
precaution as a characteristic of prevention is
the basis of a well-formed democratic society.

According to O. Pronevych, preventive
trend provides for a departure from repressive
intervening public policy on law enforcement,
recognition of the special social significance
of the problem of counteracting crime, establish-
ment of close interaction of state and communal
police actors with institutions of civil society in
explanatory and preventive activities for cor-
recting destructive conduct of individual cit-
izens and eliminating factors determining vio-
lations of law (Pronevych, 2011, pp. 639—-640).
In other words, the author argues that the most
significant in the context of the main approach
to solving the problem of growing crime is
realization of the prevention and precaution,
explanatory work on deterring such manifesta-
tions, since at the stage of prevention the rights
and freedoms of the person and the citizen pro-
tected by the State are not violated.

With regard to the meaning of the word
“prevention”, from Latin “precaution, deter-
rence of criminal offenses”. According to
the law, preventive measures are precautionary
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measures and other measures aimed at deter-
rence of criminal offenses and other offenses
(Kovryha et al., 2005).

However, the concept of preventive activ-
ities and its interrelation with the function-
ing of the National Police of Ukraine requires
detailed attention taking into account the cur-
rent approach to general categories.

For example, O. Bandurka believes that
the concept of prevention is most often used
regarding the main powers of the police, one
of which is the implementation of preventive
and precautionary activities aimed at deter-
rence of violations (legal education; constant
informing of the population about the state
of affairs in tranquillity and the fight against
crime; agitation and explanatory work among
the population; criticism of anti-public man-
ifestations; incentive measures; work with
offenders, persons from so-called risk groups;
dissemination and popularization of best prac-
tices in the fight against violations of public
order and others) (Bezpalova et al., 2017, p. 34).
In its turn, the authors’ definition of the essence
of preventive activities of the police, first of all,
is characterized by high accuracy and conform-
ity with the legislation of Ukraine, which forms
the basic trends of preventive measures and pro-
vides realization of the defined functions.

Ya. Posokhova specifies and focuses on
psychological features of the prevention, that
is, primarily the implementation by police
officers in the course of precaution and deter-
rence of offences, in the course of preventive
control over compliance with the requirements
of laws and other legal regulations concern-
ing children, road safety, protection of human
rights and freedoms, the interests of society
and the state, combating crime, organiza-
tion of work of the permit system, prevention
and termination of violence in the family, etc.
(Posokhova, 2018, pp. 108—-109).

Therefore, it proves that preventive activ-
ities in general and preventive activities by
the National Police of Ukraine in particular,
are the implementation of voluntary or coercive
actions provided for by Ukrainian legislation, by
authorized persons (including police officers)
before the commission of the offence and aimed
at its prevention. The possibility of dual appli-
cation of this concept is due to the fact that
not only the National Police of Ukraine carry
out preventive activities within the framework
of the legislation of Ukraine. This, in turn, justi-
fiesand requires furtherstudy of the specific pow-
ers exercised by other law enforcement bodies.

For example, in addition to the National
Police of Ukraine, the Ministry of Internal
Affairs also coordinates the work of the State
Border Service of Ukraine and the National
Guard of Ukraine.
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The State Border Service is responsible for
organizing the prevention of criminal and admin-
istrative offences, as its competence of combat-
ing them is prescribed by the law; preventing
and deterring illegal crossing of the State border
of Ukraine, etc. (Law of Ukraine “On the State
Border Guard Service of Ukraine” from April 3,
2003 Ne 661-1V (Verkhovna Rada of Ukraine,
2003)). It should be noted that the prevention
and precaution of such offences as illegal cross-
ing of the State border are primarily the respon-
sibility of the State Border Service. Therefore,
prevention among the population adjacent to
the border territories, patrols of “blind” State
border sections and other preventive meas-
ures, aimed at deterring violations of the law
in the sector assigned to the State Border Ser-
vice, first and foremost, constitute a preventive
aspect of the work of this service.

At the same time, the National Guard
of Ukraine, in accordance with the tasks
assigned to it regarding the exercise of a preven-
tive function, is obliged to take measures aimed
at fulfilling the tasks of joint patrols of streets,
squares, parks, public gardens, railway stations,
airports, sea- and riverports, other public places,
as well as public security tasks during meetings,
street marches, demonstrations, other mass
and sporting events, as well as events in public
places with the participation of persons subject
to State protection; as well as joint actions to
stabilize the operational situation in the event
of deterioration within one or more adminis-
trative and territorial units or others (Order
of the Ministry of Internal Affairs of Ukraine
“On approval of the Procedure for organizing
the interaction of the National Guard of Ukraine
and the National Police of Ukraine during
the provision (protection) of public security
and order” from August 10, 2016 Ne 773 (Min-
istry of Internal Affairs of Ukraine, 2016)).

Moreover, it should be noted that
the National Police of Ukraine is directly
mandated by law to carry out preventive
activities. In Ukraine, current legislation pro-
vides for that the police, in accordance with
the tasks assigned to them, carry out preventive
and precautionary activities aimed at deter-
rence of committing offences (Law of Ukraine
“OntheNational Police” from July 2,2015Ne 580-
VIII (Verkhovna Rada of Ukraine, 2015). This
statement reveals, primarily, that these activi-
ties are quite extensive, considering the range
of administrative and criminal offences attrib-
uted to the jurisdiction of the National Police
of Ukraine. Moreover, given the size of the police
force, as well as the number of units desig-
nated for preventive action, they are undoubt-
edly more thorough and substantive than that
carried out by other Ukrainian authorities.

According to the Law of Ukraine “On the
National Police” from July 2, 2015 Ne 580-VIII,
the tasks of the police are the provision of police
services in: ensuring public security and order;
protection of human rights and freedoms, as well
as interests of society and the State; counter-
acting crime. In addition, article 23 of the Law
states that, in accordance with the tasks assigned
to them, the police shall: carry out preventive
and precautionary activities aimed at deter-
rence of committing offences; identify causes
and conditions that facilitate the commission
of criminal offences; take measures to elim-
inate them and to detect criminal offences;
terminates the identified criminal and admin-
istrative offences; take measures to prevent
and stop domestic violence, etc. (Verkhovna
Rada of Ukraine, 2015).

Scholars underline that it is precisely
the relevant Law of Ukraine that determines
the term “crime deterrence” as the implementa-
tion of preventive and precautionary activities.

In addition, it should be noted that
the Department of Preventive Activities is part
of the National Police of Ukraine, and the main
base unit, which organizes and implements
the preventive functionsassigned to the National
Police of Ukraine (Order of the National Police
of Ukraine “On approval of the regulation
«On the Department of Preventive Activi-
ties of the National Police of Ukraine»” from
November 27, 2015 Ne 123 (National Police
of Ukraine, 2015b)).

Moreover, preventive functions are deter-
mined in a fragmented manner in the activities
of each police unit and body, but the most sig-
nificant is reflected in the legal and regulatory
framework for the Patrol Police Department, as
well as the District Police Officers and Juvenile
Prevention Department.

3. Patrol Police
of the National Police of Ukraine

Therefore, according to the Regulation on
the Patrol Police Department of the National
Police of Ukraine, the main tasks are, within
the competence of the public policy on
the protection of human rights and freedoms,
the interests of society and the State, to com-
bat crime and ensure public security and order;
to provide, within the limits set by law, assis-
tance services to persons who, due to per-
sonal, economic, social or emergency reasons,
need such assistance; to ensure road safety;
to timely response to complaints and reports
of criminal, administrative offences or events
(Order of the National Police of Ukraine “On
approval of the regulation «On the Patrol
Police Department of the National Police
of Ukraine»” from November 6, 2015 Ne 73
(National Police of Ukraine, 2015a)).

Department
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Moreover, the Regulation on the Organi-
zation of District Police Officers’ Performance
stipulates that the main areas of district police
officers’ performance (we identify those directly
related to their preventive activities) are:

— to carry out preventive and precaution-
ary activities aimed at deterrence of committing
criminal and other offences;

— to identify the causes and conditions
leading to the commission of criminal and ad-
ministrative offences and to apply measures to
eliminate them, within their competence;

— to take measures aimed at eliminating
threats to the life and health of natural persons
and public security, resulting from the commis-
sion of a criminal or administrative offence;

— to take measures to prevent, combat and
stop domestic violence;

— to participate, within their competence
provided for by law, in measures aimed at the
social adaptation of persons released from plac-
es of deprivation of liberty;

— to carry out precautionary activities
aimed at preventing children from committing
criminal and administrative offences, identify-
ing the causes and conditions for such offences
and to take measures within their competence
to eliminate them (Order of the Ministry of
Internal Affairs of Ukraine “On approval of
the Instruction on the organization of activ-
ities of district police officers” from July 28,
2017 Ne 650 (Ministry of Internal Affairs of
Ukraine, 2017a)).

In addition, in the light of the European
integration reforms, the focus should be on
the study of the activities of the units of juve-
nile prevention, which is a specialized depart-
ment of the National Police of Ukraine, the per-
formance thereof is preventive and extends to
juvenile justice.

Therefore, according to the Instruction on
the organization of work of juvenile preven-
tion units of the National Police of Ukraine,
the main tasks of the units of juvenile pre-
vention are: precautionary activity, aimed
at preventing children from committing
criminal and administrative offences, to iden-
tify the causes and conditions that contrib-
ute to this, and to take measures within their

competence to eliminate them; maintaining
preventive records of children at risk of com-
mitting offences and conducting individual
preventive measures with them; taking meas-
ures to prevent and combat domestic violence
committed by and against children, as well as
child abuse; taking measures to prevent child
neglect, including police custody of minors
(Order of the Ministry of Internal Affairs
of Ukraine “On approval of the Instruction on
the organization of work of juvenile prevention
units of the National Police of Ukraine” from
December 19, 2017 Ne 1044 (Ministry of Inter-
nal Affairs of Ukraine, 2017b)).

The above-mentioned not only distin-
guishes the juvenile prevention units among
others, but also declares the specific powers
of the body in carrying out the preventive func-
tion of the National Police of Ukraine in a sep-
arate branch of social life. Moreover, the review
of the main legal regulations on the exercise
of the preventive function of the National
Police of Ukraine has provided grounds for
proving that: the police in Ukraine is the most
significant regulator in the field of prevention
and exerts the most comprehensive and multi-
dimensional influence.

4. Conclusions

Therefore, the analysis enables to prove that
the conclusion that preventive activities in gen-
eral and preventive activities by the National
Police of Ukraine in particular, are the imple-
mentation of voluntary or coercive actions, pro-
vided for by Ukrainian legislation, by author-
ized persons (including police officers) before
the commission of the offence and aimed at its
prevention.

In addition, identifying units of prevention,
district police officers, patrol police and juvenile
prevention in the system of the National Police
of Ukraine, it should be underlined that their
activities are elaborated in detail and vested by
Ukrainian legislation with the powers of crime
prevention, precaution and other forms of crime
deterrence in a wide range of legal relations
among citizens.

Moreover, the system of actors of prevention
in Ukraine is rather broad to enable close coop-
eration, requiring further scientific research.
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CYB’EKTU NPEBEHTHUBHOI IJIBHOCTI TA MICIIE HAIIIOHAJIBHOI
MOJIIIIII YKPAITHU CEPE/] HUX

Anotanis. Memoto cTatTi € 3araybpHa Xapakrepuctuka poJi it micig Hanionansrol mosinii Yxpaian
B cucTeMi Cy0'€KTiB IPEBEHTUBHOI [isIbHOCTI. Pe3ynvmamu. ABTOPOM 3a3HAYAETHCS, MO JOCIIIKEHHSI
poni i wmicist HanionanbHoi nosinii Yxpainu B 3abe3iiedeHHi (ByHKIIOHYBAHHS ajMiHiCTPATUBHO-
IIPABOBOTO MeXaHi3My 3arajloM Ta BUKOPHCTAHH Helo BJIaCHOTO CeTMEHTY Bi/[BiIHOrO MeXaHi3My 30KpeMa
€ AKTYaJbHVUM ITUTAHHSIM BiTYN3HSIHOI fopuctipyenitii. Kpim toro, 3Bepraerhces yBara Ha Te, 10 MUTAHHS
3abe3nedeHns (PyHKI[IOHYBaHHS MeXaHi3My [PEBEHTUBHOI MisJIbHOCTI K KOMIIJIEKCHOI CUCTEMU 3aXO/iB
3aroGiraHHs 3JIOYMHHOCTI Ha IEPsKABHOMY PiBHI MOJKJIMBE JIHITIE 32 YMOBHU YiTKOTO PO3IIOIITY TOBHOBAKEHD
IIPEBEHTUBHOIO XapakTepy cepell YCiX OpraHis IPaBOIOPAAKY Ta BU3HAYEHHS IHOPAAKY iX B3aeMOAil
B KOHTEKCTi peaizailii npeBeHTUBHUX (YHKIIH. ABTOPOM BKa3y€TbCsl Ha JIOTIYHICTH OOIDYHTYBaHHS
BUCHOBKY TIPO Te, IO TIPeBEHTUBHA [iSIJTbHICTD 3arajioM i peBeHTHBHA AisnbHicTh Harionamproi mosmitii
VKpaiHu 30KpeMa MoJisirae B peasizaiii Aiil 106pOBIBHOIO YK PUMYCOBOTO XapakTepy, nepeadayeHux
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3aKOHOABCTBOM YKPAIHH, 10 BUMHSIOTHCS YIIOBHOBAKEHUME 0c0bamMu (y TOMY YHCII MOMIEChKIMIE)
Tiepe/] MOYaTKOM BUMHEHHS ITPABONOPYIIEHHS Ta CIIPSIMOBaHi Ha Horo momnepeqkeHHs. BogHovyac 4iTko
TiIKPECTIOETLCST MOKIMBICTD /IyaJIbHOTO 3aCTOCYBAHHSI 1IbOTO MOHSTTS, 1[0 HOJIATA€E B TOMY, 110 He TiJIbKK
Hamionanphoto Tositielo Ykpaiau 37ilICHIOEThCS TIPEBEHTHUBHA [isANbHICTh Y MeXKaxX 3aKOHOAABCTBA
Vkpainu. Bucnoexu. HabegeHe 3yMOBJIIOE HEOOXiIHICTb HOJATKOBOIO TOCJIIKEHHS KOHKPETHHX
NIOBHOBAKEHD, 1110 Peasi3yloThcsl iHIIMMU OpraHaMK IIPaBoNOps/KY. BoaHouac aBTOpoM BULIAIOTHCS
TIPO3 /i TIPEBEHTUBHOI [iSITTBHOCTI, AITPHUYHUX 0dillepiB MOiIlii, maTpyIbHOI MoIiTii Ta ToBeHATBHOT
mpeBeHIiii B cuctemi HanionansHoi mosnimii Yxpainu sk oiHi 3 0CHOBHUX MiZIPO3/Ii/IiB Y CKIaAi MOl 1110
3MTICHIOIOTh IPEBEHTUBHI PYHKILi1. 3BEPTAETHCS yBara Ha Te, 10 iX i SIIbHICTh XapaK TePU3YEThCS € TAIBHO
MPOIIPAILOBAHUMHE Ta MepeAdaYeHMI 3aKOHOIABCTBOM YKDAiH! MOBHOBAKEHHSIMHU 3 TMOTEPEKEHHST,
npodisakTUKy Ta iHIMX GopM 3am0biraHHs 3JI0YUHHOCTI B IIUPOKOMY KOJIi IIPABOBIIHOCHH TPOMA/ISH.
KpiM 115010, aBTOp KOHCTATy€, 10 cucTeMa cy(’€KTiB MPEBEeHTUBHOI AiAIbHOCTI B YKpaiHi € Z0CHTDH
HIMPOKOIO, MO Ja€ 3MOTY TOBOPHUTH IIPO TiCHY B3a€EMHY CIIBIIPAIio, JOCHTi/KEHHS MeXaHi3My KOl
TIPOTIOHYETHCS 3AIHCHUTH B MOAATBININX HAYKOBUX IIPAIISIX.

KmouoBi cioBa: aamiHicTpaTUBHO-NIPABOBUII MeXaHi3M, MpPeBEHIlisl, [isIbHICTDb, IO,
rBap/ist, 3a06iraH st 3JI0YNHAM, TPUKOPAOHHA CITyKOa.
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FOREIGN POLICE EXPERIENCE
IN ENSURING RIGHTS, FREEDOMS
AND LEGITIMATE INTERESTS OF CITIZENS

Abstract. The purpose of the article is to analyse international standards on the activities of law
enforcement officers in ensuring the rights of citizens, as well as the experience of police units of some
countries in implementing them. In the article, the author studies the system of international standards
for the activities of law enforcement agencies in observing the rights, freedoms and legitimate interests
of citizens. Results. Among the key legal regulations, the article analyses the Code of Conduct for Law
Enforcement Officials, the European Code of Police Ethics, the Resolution of the Parliamentary Assembly
of the Council of Europe on “Declaration on the Police” and others. The work makes it possible to
determine the key principles of police activity in safeguarding the rights and freedoms of citizens: the rule
of law, prohibition of discrimination, limited use of coercion and firearms, presumption of innocence,
prohibition of torture and other degrading punishments, the right to protection and urgent medical care,
zero tolerance for corruption and the provision of adequate conditions for detainees. The experience
of the Republic of Kazakhstan and the Georgia in reforming their own police systems and introducing
world best practices in protecting the rights and legitimate interests of citizens is analysed. Conclusions.
The author identifies these countries’ main developments and innovations, which are worthy to be studied
and incorporated into domestic police activities, such as: the introduction of front-line police offices,
and modules for the reception of citizens’ communications, equipping of offices for investigative actions
with surveillance cameras, establishment of separate police units for the protection of women and children
from violence, introduction of specialization of investigators in cases involving women and children,
operation of specialized Inter-agency coordination bodies for the prevention of domestic violence;
implementation of international projects of human rights protection; the processing of information banks
on the investigation of crimes related to the fight against human trafficking and the activities of the police
public safety management centres.

Key words: police, human rights, rule of law, law enforcement, Georgia, Kazakhstan.

1. Introduction

The modern mission of the Ministry of Inter-
nal Affairs of Ukraine, an integral part of which
is the National Police, is based on the princi-
ples of a safe environment for human activity;
a rapid and competent response to emergen-
cies and events threatening personal or public
security; public security and law enforcement,
as well as minimum violations of human rights
and fundamental freedoms in the activities
of the Ministry of Internal Affairs; rapid access
of people to effective mechanisms for the resto-
ration of violated rights.

Therefore, ensuring the rights and freedoms
of citizens by the police is a relevant and nec-
essary condition for strengthening public con-
fidence in state institutions and an atmosphere

© A.Tanko, 2021

of public order, the integration of the national
law enforcement system into the world
and Europe.

Moreover, the development of national law
enforcement should be based on the best prac-
tices of the world, which have proved to be
effective in strengthening the rights, freedoms
and legitimate interests of natural and legal
persons, consequently, their study and imple-
mentation in the work of the National Police
of Ukraine becomes relevant and necessary.

V. Halai, V. Beschasnyi, K. Buhaichuk,
S. Zabroda, A. Sokolenko and others have con-
tributed, to some extent, to research on the pro-
tection and observance of the rights and free-
doms of citizens by the police abroad. However,
it should be noted that in these and other sci-
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entific works many researchers have simply
stated the existence of international agree-
ments, conventions and rules on human rights,
or they considered the relevant police activities
only on the basis of the provisions of the appro-
priate police laws. In addition, we believe that
this issue requires detailed scientific research in
order to highlight the specific measures applied
by foreign police in the field of public relations
being investigated.

The aim of the article is to analyse interna-
tional standards on the activities of law enforce-
ment officers in ensuring the rights of citizens,
as well as the experience of police units of some
countries in implementing them.

2. International standards of activity
of police bodies

First of all, it should be noted that
many special international instruments
and recommendations by the United Nations
and the Council of Europe have established
standards for the performance of police bodies
and units responsible for the rights and free-
doms of citizens. For example, according to
the Code of Conduct for Law Enforcement
Officials approved by General Assembly Reso-
lution 34/169, law enforcement officials must
respect and protect human dignity, maintain
and uphold the human rights of all persons
while performing their duties. Law enforcement
officials may use force only when it is strictly
necessary and to the extent required for the per-
formance of their duty, and they should ensure
the full protection of the health of persons
in their custody and, in particular, shall take
immediate action to secure medical attention
whenever required (Banchuk, 2013, pp. 9-11).

The Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials,
adopted by the Eighth United Nations Con-
gress on the Prevention of Crime and the Treat-
ment of Offenders on 27 August 1990, state
that: these persons, in their relations with per-
sons in custody or detention, shall not use force,
except when it is strictly necessary for the main-
tenance of security and order within the insti-
tution, or when personal safety is threatened
(Banchuk, 2013, p. 14).

Furthermore, Resolution 690 (1979)
of the Parliamentary Assembly of the Council
of Europe on the “Declaration on the Police”
indicates that a police officer should fulfil
the duties the law imposes upon him by pro-
tecting his fellow citizens and the commu-
nity against violent and other dangerous acts,
as defined by law. He shall not cooperate in
the tracing, arresting, guarding or convey-
ing of persons who, while not being suspected
of having committed an illegal act, are searched
for, detained or prosecuted because of their

12

race, religion or political belief. A police officer
having the custody of a person needing medical
attention shall secure such attention by medi-
cal personnel and, if necessary, take measures
for the preservation of the life and health of this
person (Council of Europe, 1979).

The Recommendation of the Committee
of Ministers to Member States of the Council
of Europe “On the European Code of Police
Ethics” of 19 September 2001 established
the guiding principles for police activities to
respect and ensure the rights and freedoms
of citizens, in particular:

— the police, and all police operations, must
respect everyone’s right to life;

— the police shall not inflict, instigate or
tolerate any act of torture or inhuman or de-
grading treatment or punishment under any
circumstances;

— the police may use force only when strict-
ly necessary and only to the extent required to
obtain a legitimate objective;

— the police must always verify the lawful-
ness of their intended actions;

— the police shall provide the necessary
support, assistance and information to victims
of crime, without discrimination (Council of
Europe, 2001).

A Manual for Police Trainers by the United
Nations states that respect for human rights by
law enforcement agencies actually increases
their effectiveness. In units that respect human
rights systematically, police officers have
already learned to be effective in addressing
and preventing crime-related problems. In this
regard, respect for human rights by the police
is not only a moral, legal and ethical impera-
tive, but also a practical requirement for law
enforcement. When police officers demon-
strate respect for, encourage and protect human
rights, the public’s confidence is enhanced,
the positive cooperation of citizens with police
bodies and units is enhanced, and the police
are seen as an integral part of society, which
fulfils an important social function (Office
of the United Nations High Commissioner for
Human Rights, 2002, p. 32).

Thus, it should be noted that international
instruments basically set out the following
standards of police activities: 1) respect for
therights of citizens; 2) prevention of the exces-
sive use of force and weapons; 3) prevention
of torture and other acts, degrading treat-
ment; 4) guarantee of the right to protection;
5) provide medical and other assistance; 6) pro-
mote cooperation with civil society and build
mutual trust.

The following should analyse the practical
experience of individual countries in imple-
menting the standards in their activities.
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3. The Ministry of Internal Affairs
of the Republic of Kazakhstan

The unified system of internal affairs
agencies in Kazakhstan consists of the police,
the penitentiary system, military investiga-
tive bodies, the National Guard and protection
bodies. The Police are made up of the Criminal
Police, the Administrative Police, Investigation
Units, Inquests and other units.

The Local Police Service consists of units
of District Police Inspectors, Juvenile Police,
Protection of Women against Violence,
Patrol Police, etc. It is interesting to note that
the relevant law contains a provision whereby
a district police inspector reports at least
once every quarter to the population living in
the administrative unit of the relevant adminis-
trative and territorial unit (Law of the Republic
of Kazakhstan “On the Internal Affairs Bodies
of the Republic of Kazakhstan” from April 23,
2014 Ne 199-V (Parliament of the Republic
of Kazakhstan, 2014)).

According to the Address of the Presi-
dent of the Republic of Kazakhstan “Growth
of Welfare of Kazakhs: Increase in Income
and Quality of Life” the Ministry of Internal
Affairs developed “Roadmap” on modernization
of Internal Affairs bodies for 2018-2021, which
was subsequently approved by Decision 897
of the Government of Kazakhstan of 27 Decem-
ber 2018. The Roadmap provides for 9 areas
of reform, including the elimination of inap-
propriate police functions, new formats for
work with the population, new evaluation cri-
teria, and the elimination of causes and condi-
tions contributing to corruption (Government
of the Republic of Kazakhstan, 2018). Within
the framework of these tasks and with a view
to improving the exercise of the rights and free-
doms of citizens, the police bodies have planned
the activities as follows:

1) development and implementation of a new
system of evaluation criteria for the performance
of the police, including indicators that objec-
tively reflect the quality of the performance
of the tasks assigned to the police and the assess-
ment of the overall security and performance
of the police by the population;

2) public outreach regarding the positive
perception of the police;

3) creation of internal affairs bodies’ spe-
cialized premises (front offices) for recep-
tion of citizens with convenient location and
working hours; implementation of a qualitative
staffing for work in front offices and regular
services, providing them with special psycho-
logical training;

4) consideration of the development
and introduction of a mobile application to
inform the police bodies of public order viola-

tions (photo, video) by citizens with a feedback
function (service model of interaction).

At the beginning of 2021, police officers
of Almaty showed the first front office
and the module for reception of citizens by
the police. Currently, the city has 12 front
offices and 5 modules for reception of citi-
zens. According to the police, the modules for
the reception of citizens are situated taking into
account the crime situation. For the conveni-
ence of the applicants, a juvenile affairs inspec-
tor, a public security inspector, a duty investi-
gator and a local police inspector are present
at these facilities.

The premises have everything necessary for
work and a place to eat. At night, the module
goes on working. According to law enforcement
officers, so far, people come to them mostly for
advice. All citizens' complaints are recorded in
aspecial register and, if necessary, the complain-
antsarereferred tothedistrict police department.

Front offices, as well as modules, have all
the conditions for a comfortable stay of visi-
tors: an organized modern reception with con-
sultants, transparent stalls with regular crimi-
nal and administrative police officers. Citizens
can obtain competent answers to their ques-
tions, submit an application or receive legal
clarifications. Front offices have a waiting
room, an advisory sector, a checkpoint, toilets.
The main objective of the law enforcement bod-
ies in introducing this innovation is to reduce
times of waiting and the receipt of applications,
as well as to ensure the right of citizens to file
complaints to the police (Abramova, 2020).

In 2020, Order 358 of the Minister of Inter-
nal Affairs of the Republic of Kazakhstan of 24
April 2020 approved “Policeman’s Standard” to
strengthen the image of the police and to ensure
the rights and freedoms of citizens by person-
nel in their performance, and to strengthen
the moral education and image of police bod-
ies. According to its provisions, police ser-
vice is an expression of special trust by soci-
ety and the State and requires high personal
and professional qualities of police officers.
Police officers should always remember that
every individual and citizen of the Repub-
lic of Kazakhstan must feel safe and consider
apolice officer as one’s defendant ready to assist
in need and able to protect one’s life, health,
rights and freedoms, honour and dignity against
criminal and other unlawful attacks.

In their professional activities, police
officers should: vigorously repress offences; take
fair and logical actions to exclude violations
of the law and oppression of the rights of citi-
zens, including persons in custody or detention;
to act honestly, impartially, to act vigorously
against corruption; to respect the constitu-
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tional rights of citizens to privacy; to be polite
and tactful communicating with citizens, espe-
cially children, women, persons with disabilities
and older persons, and to be sensitive and impar-
tial regarding their appeals and statements; to
provide necessary assistance, including first aid
(Minister of Internal Affairs of the Republic
of Kazakhstan, 2020).

In addition, in the Department of Eco-
nomic Investigation in the city of Nur-Sul-
tan, in order to ensure the transparency
of the interrogation all investigator offices have
been equipped with video surveillance cam-
eras with wide-format monitors in the waiting
rooms. In this way, the relatives and friends
of the persons interviewed may observe
the course of the investigation. According to
the police authorities, the innovations enable to
ensure the rule of law, the security of citizens,
the transparency of the work of departmental
staff, and the avoidance of unlawful methods
of obtaining evidence, to prevent corruption
and reduce complaints from participantsin crim-
inal proceedings (Official website of the Pres-
ident of the Republic of Kazakhstan, 2020).

In February 2021, the Ministry of Inter-
nal Affairs of Kazakhstan increased the num-
ber of internal affairs units for the protection
of women and children against violence by 129,
and units for minors by 448; in addition, special-
ized female and child investigators were intro-
duced in the police (Multimedia information
and analytical portal “Informburo.kz”, 2021).

4. The Ministry of Internal Affairs
of Georgia

Next, the experience of Georgia should be
analysed, since it was one of the first post-So-
viet countries to initiate a wide-ranging reform
of the police and bring its activities into line
with international and European standards.

The Police of Georgia is a system
of law enforcement agencies within the struc-
ture of the Ministry of Internal Affairs, which,
within its competence, is responsible for
preventing and responding to violations
of Georgian legislation and for protecting pub-
lic safety and legal order. According to Article 8
of the Law “On Police”, the police officer in his/
her performance strictly adheres to the princi-
ples of respect for fundamental human rights
and freedoms, legality, non-discrimination, pro-
portionality, exercise of discretionary powers,
political neutrality and transparency. The forms,
methods and means of police action must not
violate human dignity and the honour of human
life, physical integrity, property rights and other
fundamental rights and freedoms (Official site
of the Ministry of Internal Affairs of Geor-
gia, https://police.ge). The Human Rights
and Investigation Quality Monitoring Depart-
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ment operates within the Ministry of Internal
Affairs of Georgia, which, within its compe-
tence, ensures timely response and effectiveness
of the ongoing investigation of crimes in the fol-
lowing areas: domestic crime, violence against
women, crimes motivated by discrimination
and intolerance, human trafficking, crimes com-
mitted by minors, crimes against life and health.

The Department also ensures the develop-
ment and implementation of a methodology for
the investigation of crimes, develops proposals
for the planning and implementation of pre-
ventive measures and submits them to the rele-
vant units of the Ministry, has the right to sub-
mit proposals to the competent department
of the Ministry of Internal Affairs on the intro-
duction of legislative changes with regard to
guaranteeing the rights of citizens, and ensure
the study and analysis of the recommenda-
tions of the Public Defender (Ombudsman)
of Georgia and non-governmental organizations
working in the field of human rights protection
(Official site of the Ministry of Internal Affairs
of Georgia, https://police.ge). The structural
units of the Department are:

1. Human Rights Department supervises
the investigation of criminal cases, the prepara-
tion of investigation reports, procedural docu-
ments and recommendations.

2. Investigation Quality Monitoring
Department prepares analysis, recommen-
dations and tools. It also conducts research
to improve the quality of the investigation
and provides overall supervision of the Office
of Victim and Witness Coordinator.

3. Thilisi and Regional Investigation Qual-
ity Monitoring Departments (Official site
of the Ministry of Internal Affairs of Georgia,
https://police.ge).

Resolution 630 of the Government
of Georgia of November 25, 2014 adopted
the composition of the Interdepartmental
Council for the Prevention of Domestic Vio-
lence. It includes, inter alia, the Deputy Minis-
ter of Internal Affairs of Georgia, the Director
of the State Fund for Protection and Assistance
to Victims of Trafficking of Human Beings,
the Head of the Main Criminal Police Depart-
ment of the MIA of Georgia, the Director
of the Patrol Police Department of the MIA
of Georgia, Rector of the Academy of the MIA
of Georgia. The main tasks of the Interdepart-
mental Council are to promote and coordinate
the effective implementation of the functions
assigned to the relevant State bodies in the field
of preventing and combating domestic violence
and providing assistance to victims of domestic
violence; to make proposals on the prevention
of domestic violence, elimination of the causes
that contribute to the commission of such
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unlawful acts for further submission to the Gov-
ernment of Georgia; to cooperate with State
bodies of Georgia and the non-governmental
sector, international and local organizations
working in this field, as well as to develop
joint proposals for subsequent submission to
the Government of Georgia.

Furthermore, according to the Law of Geor-
gia “On Combating Trafficking in Human
Beings”, the Ministry of Internal Affairs
of Georgia establishes a single information
bank to identify the perpetrators and system-
atize the information available about them,
which will include information on investigative
activities and full progress in the investigation
of crimes, including those related to trafficking
in human beings (Official site of the Ministry
of Internal Affairs of Georgia, https://police.ge).

The police of Georgia, in cooperation
with international organizations and partner
countries, carries out a number of important
projects and programmes in the field of obser-
vance of human rights and freedoms by the law
enforcement agencies of the country, imple-
mentation of best law enforcement practices in
the activities of the Ministry of Internal Affairs
and its components. In particular, the following
projects are ongoing:

1. “Fight against discrimination, hate crimes
and hate speech in Georgia”. The aim of the pro-
ject is to exchange experience in combating
discrimination, hate speech and hate crimes,
to increase professional competence of police
officers, to bring Georgian legislation in line
with European standards (DANEP).

2. “Promotion of an integrated approach
to preventing violence against women
and strengthening gender equality in Geor-
gia”. The aim of the project is to strengthen
the capacity of parties concerned, including
the Georgian police, involved in preventing
violence against women and combating domes-
tic violence, as well as in protecting the rights
of victims. Project duration is 2020—2022, with
funding provided by the Council of Europe.

3. “Support of juveniles in pre-trial investi-
gation (JADES)”. The aim of the project is to
train police officers and investigators to work
with juvenile victims and offenders, to promote
better conditions in temporary detention facili-
ties in accordance with European standards, to
monitor the observance of the rights and free-
doms of persons in the activities of the police.
Project duration is 2019-2021, with funding
provided by the Council of Europe.

A system for referral and protection
of children has been introduced into the prac-
tice of the Georgian police, which provides
for the implementation of procedures to pro-
tect children from any form of violence, inten-

tional or unintentional harm. On 31 May 2010,
the Minister of Labour, Health and Social
Affairs of Georgia, the Minister of Internal
Affairs of Georgia and the Minister of Educa-
tion and Science of Georgia issued a joint order
approvingtheproceduresforthereferral and pro-
tection of children. The actors participating in
these procedures are the Patrol Police Depart-
ment and the district directorates of the territo-
rial bodies of the MIA of Georgia, institutions,
schools, specialized children’s institutions, day-
care centres, medical institutions and the like.

The powers of the patrol police and dis-
trict services in these procedures are to detect
violence against children, prevent offences
and protect victims of violence. When informed
of such offences, the patrol police will arrive to
the scene immediately. In territorial subdivi-
sions where the areas of activity of the structural
subdivisions of the Patrol Police Department
of the MIA of Georgia are not defined, local
police administrations perform this function.

Upon arrival at the scene, the patrol police
or the neighbourhood police apply this algo-
rithm: to examine and assess the situation, to
interview potential victims, offenders, family
members, witnesses, neighbours; to decide on
the condition of the child (these actions should
be primarily related to the safety and health
of the child); call an ambulance or, at least, take
the child to a medical institution for emergency
medical treatment; take the child to a safe envi-
ronment with parents or family members or
alone and issue a prohibition document in cases
provided for by law (Official site of the Ministry
of Internal Affairs of Georgia, https://police.ge).

The Public Safety Management Centre “112”
has proved to be a very effective institution in
the field of provision of public services. It com-
bines three emergency management centres in
Georgia: patrol police, fire and rescue service
and emergency medical assistance (www.112.
gov.ge). Service 112 receives emergency calls
from all over Georgia 24 hours a day and serves
the population in six languages (Georgian, Rus-
sian, English, Armenian, Azerbaijani and Turk-
ish). In addition, sign language interpreters can
answer video calls (Koshkenova, Tabliashvili,
2019, pp. 18—19). In 2018, mobile applications
were launched in Georgia with functions such as
secret sending of the alarm signal to Service 112
(SOS) and correspondence with the operator
(“chat”). Thus, a person in danger can secretly
call a rescue service or inform the operator
of the situation. The application itself estab-
lishes the location of the person, which signif-
icantly reduces the response time of the rescue
service or police. This app is free, accessible in
Georgian, English and Russian (Koshkenova,
Tabliashvili, 2019, p. 22).
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5. Conclusions

The study permits making the following con-
clusions and overviews reflecting current trends
in this field:

1. The United Nations and Council
of Europe’s legal instruments establish the basic
standards for the work of police officers in
a democratic society. The basic principles
and rules for police officers to exercise their
powers may include:

— in the performance of their duties, the po-
lice must respect and ensure the rights of citizens,
must respect and protect human dignity and
must avoid any discrimination in their activities;

— police officers must use coercive meas-
ures, including firearms, only in exceptional
cases and to the minimum extent required;

— in their relations with persons detained,
the police must ensure that their health is pro-
tected and that they are given the necessary as-
sistance;

— ill-treatment, torture and other forms of
inhuman or degrading treatment or punishment
are prohibited in the police;

— police officers must treat a detained or
suspected person in accordance with the princi-
ple of presumption of innocence, and that every
suspect of a criminal offence has certain rights.

2. Since 2018, the authorities and the MIA
of Kazakhstan have been systematically imple-
menting reforms of the law enforcement system,
implementing both regulatory and organiza-
tional measures. The most significant achieve-
ments of Kazakhstan include:

— approval of Policeman’s Standard,

— introduction of front-line police offices
and modules for the reception of citizens' com-
munications;

— equipping of offices for investigative ac-
tions with surveillance cameras;

— reactivation of the internal affairs units
for the protection of women and children
against violence and introduction of specializa-
tion of investigators in cases involving women
and children.

3. Georgia was one of the first countries
of the former post-Soviet area to initiate sys-
temic reforms in the law enforcement, the basic
idea of which was to bring police activities
closer to recognized world standards. Among
the experiences of the Georgian police that
need to be studied for their introduction into
national practice are:

— establishment of an independent Human
Rights and Investigation Quality Monitoring
Department;

— functioning of the Interdepartmental
Council for the Prevention of Domestic Vio-
lence;

— establishment of a single data bank on
the investigation of crimes related to combating
trafficking in human beings;

— implementation of the projects “Fight
against discrimination, hate crimes and hate
speech”, “Promotion of an integrated approach
to preventing violence against women and
strengthening gender equality”, “Support of ju-
veniles in pre-trial investigation (JADES)”;

— implementation of a national mechanism
for the referral and protection of children;

— creation of a single Public Safety
Management Centre “112”.

The promising areas for further research
may be the analysis of criteria for the effective-
ness of police activities in ensuring the rights
and freedoms of citizens.
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3APYBLKHUI IOCBII AIIJIBHOCTI OPTAHIB ITOJIIIIII II[O/T0
3ABE3IIEYEHH ITIPAB, CBOBO/l TA BAKOHHUX IHTEPECIB TPOMA/ISTH

Awnoraitiss. Memoto craTTi € 3/iliCHEeHHS aHa/I3y MiXKHAPOIHNX CTAHAAPTIB MisUIBHOCTI CIIiBPOOITHUKIB
[PABOOXOPOHHUX OpraHiB y cepi 3abesneyeHHst IpaB IPOMAJISH, a TAKOXK PO3IJIsi AOCBILY MiAPO3/iNiB
TOJTITi IeSTKUX KpajH Moo iX MPaKTUYHOI peasti3arii. Y cTaTTi aBTOPOM AOCTIIKEHO CHCTEMY Mi*KHAPOTHIX
CTAaHAPTIB [isIbHOCTI MPAaBOOXOPOHHMX OPraHiB CTOCOBHO JOTPUMAHHS IIpaB, CBOOOA 1 3aKOHHUX
iHTepeciB rpomasisiH. Pe3yavmamu. 3-TIOMiXX OCHOBOMONOXHUX HOPMATMBHHUX aKTiB i3 3a3HaueHOi
TEeMaTUKH Y CTaTTi poaHasisoBaHi Kojekc moBeiHky crykO0BIiB OPraHiB MPaBoNOPSAKY, €Bporeiichkuii
KozieKe moJtinelicbkoi eruku, Pesomonist [lapiamentebkoi Acambiiei Pamn €sporm «IIpo [lexnapaiiito
po moJinito» Tommo. Ha mizcrasi mpoBemeHoi pO60TI/I BU3HAYEHi KJIIOYOBI TIPUHIUIN TiSIIBHOCTI TTOJTIITi1
1o/10 3abe3neyeHHst 1IpaB i cBOOO TPOMaisiH, 30KpeMa: BEPXOBEHCTBO IpaBa, 3a00pOHA AMCKPUMiHALL,
oOMesKeHe 3aCTOCYBaHHS IPUMYCY Ta BOTHeNaJIbHOT 30poi, Ipe3yMIILlisi HEBUHYBATOCTI, 3a00pPOHA KaTyBaHb
Ta {HIMX TIOKAPAHb, 0 IPUHIKYIOTh TiAHICTh JIOMMHH, IPABO 0COOH HA 3aXHCT Ta HEBIIKIAIHY MEIITIHY
JIOTIOMOTY, HYJIbOBA TOJIEPAHTHICTD /10 KOPYIIILii, 3a0e3MeYeHH s HAJIeKHUX YMOB TPUMAHHSI 3aTPHMAHUX
oci6. IIposenero ananisz gociny PecryGuiku Kasaxcran i Ipysii mono peopMyBaHHsI cucTeM OpraHis
IOJIIT Ta 3aIIPOBA/IKEHHs [IEPel0BOI0 CBITOBOTO JOCBiy 3aXUCTY IIpaB i 3aKOHHUX iHTEPECiB IPOMa/IsAH.
Bucnoexu. Cepen OCHOBHHX HalpalfioBaHb i HOBOBBEIEHDb 3a3HAueHMX KpaiH, I10 3aCJyroBYIOTh Ha
BUBUEHHS I YIPOBAKEHHS B HAIIOHAIBHY TOJINENCHhKY [IisTbHICTb, aBTOPOM BUJiNEHi Taki 3aXOAu:
3ampoBa/UKEHHS PoboTH (GpoHT-0(iciB ToiMil Ta MOAYJIB MPUHOMY 3BEpPHEHb TPOMAISH; OOJaHAHHS
KaOiHeTiB UIsT MPOBEACHHS CIUUX i KaMepamm CIIOCTEPEesKEHHsT; CTBOPEHHS OKPEMUX ITAPO3MIiIiB
TOJTITi TMO/I0 3aXMCTY KiHOK i iTell B/l HACMIIBCTBA, 3AITPOBA/PKEHHS Crieniai3alii caniunx y crpaBax
IIOZTO KiHOK Ta fIiTelt; hyHKI[IOHyBaHHS CTIeTlia/li30BaHNX MiKBiZIOMUNX KOOPAWHAIIHIX OPTaHiB i3 TNTaHb
3arobiraHHst OMANTHBOMY HACHJIBCTBY; Peasi3aliiio MZKHAPOIHIX POEKTIB Y cepi 3aXKCTy MPAB JIOHMHI;
BBeICHH iH(OpMaIifiHIX 6aHKiB JaHUX MO0 PO3CII/TYBaHHS 3JT0YMHIB Y cepi TPOTHIT TOPTiBJIi JTIOABMH,
CHPUAHHSA [iSIJIbHOCTI IIEHTPIB OIlepaTUBHOTO YIIPABJIIHHA MOJILiI.
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PARTICULARITIES OF PUBLIC POLICY
ON FIREARM CIRCULATION IN UKRAINE

Abstract. The purpose of the article is to clarify and analyse the key features of public policy on
firearm circulation in Ukraine. Results. The state policy on arms circulation in Ukraine is a complex
social and legal phenomenon, which in the process of its objectification can be distorted by the subjects
of this state policy consciously or unconsciously due to the difficulty of understanding the essence of this
phenomenon. However, a critical analysis of the modern features of public policy on firearm circulation
in Ukraine allows one to fully understand its essence. The article reveals and comprehensively analyses
the system of key particularities of public policy on firearm circulation in Ukraine. The author argues
that nowadays the key features of this public policy are: 1) its objective (creating the most favourable
conditions for the conduct of relations and processes in firearm circulation in the State which contribute
to the enhancement of the legal capacity of citizens to protect their lives and health, in particular,
using firearms), tasks (establishing relations and processes in the field of firearm circulation, ensuring
the highest possible level of citizens’ safety and national security of the State through the proper
functioning of the firearm circulation mechanism, etc.) and functions (derived from the functions
of the State and of the actors involved in the preparation and implementation of relevant public policy);
2) the special sector of manifestation (in the field of firearm circulation); 3) the constituent actors
(covering the different levels of exercise of public power in Ukraine, and primarily, legislative, executive
and judicial powers, as well as by civil society actors); 4) the legal and regulatory framework (laws
and other legal regulations of the Parliament dealing with firearm circulation, by-laws regulating various
aspects of firearm circulation); 5) guiding lines of the implementation of this public policy (determination
of the legal regime governing firearms ownership, restrictions on the rights and freedoms of natural
and legal persons in the field of firearm circulation, etc.); 6) existence and operation of an administrative
and legal mechanism for the development and implementation of appropriate public policy. Conclusions.
The conclusions of the article summarize the results of the study and also outline a list of managerial
standards that the actors of public policy under study will comply with in order to prevent its distortion
and abuse in disregard of its purpose of development and implementation.

Key words: public policy on firearm circulation, firearms, firearm circulation, legal and regulatory
framework, implementation of public policy, specificities, formation of public policy.

1. Introduction

Public policy on firearm circulation in
Ukraine is based on the provisions of current
legislation, targeted, organized and managerial
performance of the actors of state power related
to regulating, developing and solving the prob-
lems of good social relations and processes in
the field of firearm circulation. It is provided for
by the legal and administrative mechanism for
development and implementation of this public
policy. At the same time, public policy is devel-
oped and implemented not only in the actions
(omissions) of the relevant actors of administra-
tive law, but also in their decisions. Therefore,
the managerial performance of the actor of this
public policy, in the form of actions or omis-
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sions, should also be interpreted as managerial
activities related to decision-making or refusal
to make such decision.

2. Purpose, tasks and functions
of the state policy in the field of arms circula-
tion in Ukraine

Thus, public policy on firearm circulation in
Ukraine is a complex social and legal phenome-
non that may be deliberately or unconsciously
distorted by the actors of this public policy in
the course of their objective activities, because
of the difficulty of understanding the nature
of the phenomenon. However, a critical analysis
of the modern features of public policy on fire-
arm circulation in Ukraine allows one to fully
understand its essence. Therefore, the practice

© T. Shumeiko, 2021



8/2021

ADMINISTRATIVE LAW AND PROCESS

requires to identify the list and the key specifi-
cities of public policy in this field.

The wide range of challenging issues
related to firearm circulation in Ukraine have
been under focus of domestic scientists, but it
should be noted that legal experts in adminis-
trative law have not yet attempted to define
a system of essential particularities of pub-
lic policy on firearm circulation in Ukraine.
However, many legal experts in administrative
law and specialists in public administration
(such as V.A. Demianchuk, A.V. Merzliak,
A.A. Mozhova, V.M. Pasichnyk, A.V. Ruban,
H.P. Sytnyk, D.A. Tykhomyrov at al.) have
already revealed the essence and regularity
of the legal nature of public policy in fields
intersected in one way or another with pub-
lic policy under study. The scientific find-
ings of the mentioned scholars together with
the studies of public policy on firearm circula-
tion will form the theoretical basis for a compre-
hensive scientific understanding of the system
of essential specificities of public policy on fire-
arm circulation in Ukraine.

Consequently, the aim of the article is
to clarify and analyse the key particulari-
ties of public policy on firearm circulation in
Ukraine. This aim is achieved by implement-
ing the following tasks: 1) to identify a system
of specificities of public policy on firearm cir-
culation in Ukraine; 2) to analyse identified
specificities of public policy being investigated;
3) to summarize the results of the study.

3. Implementation of state policy in
the field of weapons in Ukraine

Public policy on firearm circulation in
Ukraine derives from the phenomenon of “public
policy”, and therefore, it is natural that the type
of policy being studied has the key specificities
of public policy. With this regard and taking into
account the elements that Ukrainian scholars
usually use to characterize the legal phenomena
they study (Borko, 2013; Slynko, 2015; Kovalyk,
2014), we argue that the key features of public
policy on firearm circulation in Ukraine are:

I. The aim of public policy on firearm cir-
culation in Ukraine which involves creating
the most favourable conditions for the conduct
of relations and processes in firearm circula-
tion to enhance the legal capacity of citizens to
protect their lives and health, in particular by
the firearms use, as well as establishing lawful
conduct in firearm circulation that shall prevent
illegal trafficking in firearms and the existence
and occurrence of othersecurity risksin thisfield.

II. The tasks of public policy on firearm
circulation in Ukraine. Public policy, like
any other human activity (activities of peo-
ple’s associations), cannot be properly imple-
mented without its attribute component, such

as the tasks in the form of appropriate ways
of achieving the policy’s objective. Currently,
the main tasks are the following ways of achiev-
ing the objective of public policy on firearm cir-
culation in Ukraine:

1) streamlining of relations and processes
in the field of firearm circulation and progres-
sive anti-shadowing of firearm circulation in
the country;

2) ensuring the highest possible level of cit-
izens’ safety and national security of the State
through the proper functioning of the firearm
circulation mechanism;

3) eliminating security risks for the individ-
ual, society and the State in the field of firearm
circulation in Ukraine (in particular, the expan-
sion of the so-called “black market” of fire-
arms coming from the territories of the United
Forces operation) and the prevention of crisis
situations in this field;

4) establishing a legal and regulatory basis
for the circulation of firearms in Ukraine,
monitoring their relevance and ability to be
effective (fully meeting the security inter-
ests of the individual, society and the State by
ensuring the proper circulation of firearms in
the country), as well as identifying possibilities
for improving the legal regulatory mechanism
for firearms in the State;

5) establishing (as well as standardisation
of the status), organization and maintenance
of the functioning (as well as social, legal, eco-
nomic and political provision of administra-
tive influence) of the system of State bodies
and other actors that develop and implement
public policy on firearms circulation in the State;

6) development, approval and implementa-
tion of State strategies and targeted programmes
in the field of firearm circulation in Ukraine;

7) monitoring and supervising relations
and processes in the field of firearm circulation
in the country, as well as the processes of devel-
opment and implementation of this type of pub-
lic policy in general;

8) involving the scientific community
and the public in the development of public
policy on firearm circulation in Ukraine, as
well as taking into account the scientific ideas
and proposalsof civil society in the development
and implementation of relevant public policy;

9) international cooperation to ensure
the inviolability of the legal regime governing
firearm circulation in Ukraine and in other
States of the world.

III. Functions of public policy on firearm
circulation in Ukraine. First of all, it should be
noted that the functions of this type of public
policy are determined by:

1) the basic (general) functions of the State,
following them in a harmonious and logical man-
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ner. According to domestic lawyers, the State’s
modern core functions include: “political; ide-
ological; economic; fiscal; function of protect-
ing human and civil rights and freedoms; law
enforcement; social; function of state support
for science, education and culture; environ-
mental; information; national security function;
defence; international integration function”
(Heorhiievskyi, 2016, p. 32);

2) the functions, powers and competencies
of the actors authorised to develop and imple-
ment public policy on firearm circulation in
Ukraine, since the functions of this type of pub-
lic policy are, in practice, objectify precisely
through the operation of those actors. In this
context, the functions of public policy on fire-
arm circulation are a manifestation of pub-
lic administration in this field, and thus are
a purely administrative and legal phenomenon.

In the light of the above, we can conclude
that the functions of public policy on firearm
circulation, as the main (general) areas of state
activities (as well as components of the man-
agerial performance of the authorized actors
in the relevant field), aimed at stabilizing this
field, ensuring the manageability (predictabil-
ity) of the processes and relations in the field
of firearm circulation, as well as enabling citi-
zens to use full range of ways to protect their
lives and health, etc., include: target, prognostic,
regulatory, coordination, information, stimula-
tion, supervision, protection, security functions.

IV. The special sector in which public
policy on firearm circulation is manifested in
Ukraine, namely, the sector in which social rela-
tions and processes for the production, repair,
trade, acquisition, use, carrying, use, storage,
record-keeping, seizure, destruction, collection,
exhibition, promotion, transfer, inheritance,
gifts transport, export, import, coming-in,
transit transfer and export from the terri-
tory of Ukraine of firearms, their components
and ammunition are established, carried out,
discontinued and certified, as well as other civil
and economic transactions or operations with
regard to firearms, their main components and/
or ammunition are carried out in accordance
with valid permits for this type of activities.

V. The constituent actors of development
and implementation of public policy on firearm
circulation in Ukraine, covering the different
levels of exercise of public power in Ukraine,
and primarily, legislative, executive and judi-
cial powers. Among them, the Verkhovna Rada
of Ukraine, the President of Ukraine (together
with the National Security and Defence Coun-
cil of Ukraine), the Cabinet of Ministers
of Ukraine, the Ministry of Internal Affairs
and other central executive authorities; civil
society actors are of particular importance.
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VI. The legal and regulatory framework for
public policy on firearm circulation in Ukraine
and,bytheway,onitsdevelopmentandimplemen-
tation. These are mainly legal regulations such as:

1) laws and other legal regulations
of the Parliament relating to firearm circulation
(the Constitution of Ukraine; by-laws that reg-
ulate individual firearm circulation issues; legal
regulations and parliamentary decisions, some
provisions thereof regulate special firearm cir-
culation issues);

2) by-laws regulating various aspects
of firearm circulation in Ukraine, namely:
a) issues relating to the operation of the author-
ization system and to the permit (licence)
of the objects of the authorization system, as
well as to the monitoring (supervision) of com-
pliance with the legislation in this field; b) issues
relating to the manufacture, repair of firearms
and the acquisition, storage, transport and use
of firearms, maintenance of shooting ranges, fir-
ing fields and stands, etc.

VII. Public policy on firearm circulation
provides for guiding lines of the implementation
of this public policy. In general, these are:

1) determination of the legal regime govern-
ing firearms ownership;

2) determination of the administrative
and legal status of the actors of public policy on
firearm circulation;

3) restrictions on the rights and freedoms
of natural and legal persons in the field of fire-
arm circulation;

4) guarantees for natural and legal per-
sons to exercise the rights granted to them in
the field of firearm circulation;

5) parliamentary and public supervision
of the implementation of public policy on fire-
arm circulation, etc.

VIII. Public policy on firearm circulation in
Ukraine is implemented through the operation
of an administrative and legal mechanism for
the development and implementation of appro-
priate public policy, which is a legal frame-
work establishing a mutually agreed system
of legal, regulatory, institutional, enforcement
and organizational forms and means, based on
the current legislation, with a cumulative, holis-
tic and consistent impact on actors, relations
and processes in the field of firearm circulation,
thus fulfilling the task of developing and imple-
menting public policy in this field. The system
of this legal mechanism includes:

1) the structural elements of a mechanism
which are static (relatively static): a) elements
of an ideological conceptual level (the doctrine
of administrative law, legal culture); b) ele-
ments of a conceptual and fundamental level
(principles for the development and implemen-
tation of public policy in this field); ¢) elements
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of a legal and regulatory level (legal and regula-
tory framework for the development and imple-
mentation of public policy in question); d) ele-
ments of the institutional and democratic level
(actors who develop and/or implement public
policy on firearm circulation); e) acts imple-
menting legal regulations on firearm circulation;

2) the structural elements of the mech-
anism that are dynamic: a) the performance
of the actors of development and/or imple-
mentation of public policy on firearm circu-
lation carried out in legal forms and methods,
using certain means and methods of activity;
b) administrative, legal and other relations in
the field of firearm circulation; ¢) procedures for
development and/or implementation of public
policy on firearm circulation.

4. Conclusions

In general, public policy is a complex social
and legal, political, economic and cultural phe-
nomenon and determines the level of civili-
zational development of the State in this field
in which it objectifies. In this context, pub-
lic policy on firearm circulation in Ukraine is
a specific phenomenon that is aimed at creat-
ing the most favourable conditions in a holistic
manner, primarily, for the conduct of relations
and processes in firearm circulation in the State
to enhance the legal capacity of citizens to
protect their lives and health, in particular by
the firearms use, as well as to prevent illegal traf-
ficking in firearms and the existence and occur-
rence of other security risks in firearm circula-

tion in the country. These favourable conditions
are achieved through the implementation by
the competent state bodies of the tasks of this
public policy, which are reflected in the estab-
lishment of a legal and regulatory framework
for the proper flow of relations and processes in
the field of firearm circulation, implementation
of authorisation, State control and supervision
in this field, etc. However, public policy on fire-
arm circulation in Ukraine will achieve its goal
of development and implementation only when
managerial decisions and managerial actions
within the framework of this public policy will:

1) be based on the facts of objective real-
ity, taking into account a set of requirements
of part 2 of art. 19 of the Constitution of Ukraine;

2) be fully consistent with the aim, tasks
and functions of public policy on firearm circu-
lation in Ukraine, on the one hand, as well as
with public policy and the values of the State
and society, on the other hand,;

3) be carried out in accordance with
the basic methods of decision-making and action
of the public administrator;

4) be adopted and implemented in accord-
ance with the needs and legitimate interests,
objectively arising at the time that justifies
these legal facts;

5) be a consequence of a (deliberate, verified
and organized) choice of a certain response to
a certain fact of objective reality that requires
a decision to be made or an action (inaction) to
be taken.
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CYTHICHI PUCHU JIEP;KABHOI IIOJIITUKUA
V COEPI OBITY 36P0OI B YKPAIHI

Anoraniss. Memoro crarTi € 3'ACyBaHHS Ta aHAJTi3 OCHOBHUX CYTHICHUX PHC JIePKaBHOI IOJITHKY
y cepi 06iry 36poi B Ykpaini. Pesyavmamu. [{epxasHa 1osituka y cdepi o6iry 36poi B YkpaiHi € ckia-
HUM COL[IAJIbHO-TIPABOBKM SIBHIIEM, sIK€ Y [IPOLECi CBOET 00’ €KTUBAILii MOJKe CIIOTBOPIOBATHCS Cy0 €KTaMu
1i€l mepKaBHOI MOJTITUKU CBIZIOMO YK HECBiZIOMO (Uepe3 CKJIAAHICTh PO3YMiHHS CYTHOCTI I[bOTO SIBUIIIA).
OJHAK TOBHOIO MipOK 3PO3YMITH CYTHICTH JepskaBHOI ToJIiTHKK y cdepi 06iry 36poi B YKpaiHi Mox-
Ha JIMIIe Ha MiICTaBi KPUTUYHOTO aHATi3Y 1i cydacHuX ocobuBuX puc. CTaTTio NPUCBSYEHO 3'sCyBAHHIO
Ta KOMILIEKCHOMY aHaJli3y CUCTEMU OCHOBHMX CYTHICHHMX PHUC A€pPsKaBHOI IOJITHKU Y cepi obiry 36poi
B YKpaii. ABTOpoM 00IPYHTOBYETbCS, 0 OCHOBHMMU PHUCAMH IIi€i AepKaBHOI TIOJITUKN Hapasi € Taki:
1) ii Mera (CTBOpeHHs B JiepiKaBi HAUGLIBII CIPUATINBUX YMOB 1iepeliry BifHOCUH i 1poriecis y cdepi
06iry 36poi, 1o PO3IMKUPIOBATUMYTh IIPABOBI MOKJIMBOCTI TPOMA/ISIH 3aXUIIATH CBOE JKUTTS 1 30POB'sI,
30KpeMa, 3 BUKOPUCTaHHAM 30poi), 3aBiaHHs (yHOPSIKYBaHHS BiIHOCKH i 11polieciB y cdepi obiry 36poi,
3abe3nedeHHs HaiBUIIOTO MOKIMBOTO PiBHs OE3IEKN TPOMA/ISAH Ta HAIOHAIBLHOI OE3IIeKH Aep/KaBu 3a
PaxyHOK HaJIesKHOTO (PYHKI[IOHYBaHHA MexaHisMy 06iry 36poi Tomo) Ta GyHKIli (1ocTaoTh i3 GyHKIiii
JepskaBu Ta cy('eKTiB hopMyBaHHs i peanizallii BiAIIOBIAHOI AepKaBHOI MOMITHKK); 2) ocobmuBa chepa
BUsABY (BJacHe, cepa 0biry 36poi); 3) cybd'ekTHuil ckiaj (0OXOIIeHO Pi3Hi piBHI peasizaiii mybmiuHOi
BJaJ B YKpaiHi, HacaMIiepe]| 3aKOHO/[aBYY, BUKOHABYY Ta CY/IOBY TiJIKH, & TAKOXK Cy(’€KTiB rpOMaIsiH-
CBKOTO CYCIIIbCTBA); 4) HOPMAaTHBHA OCHOBA (3aKOHO/IaBYi aKTH Ta iHINI aKTH MTapJaMeHTy, HOPMU SKHUX
CTOCYIOTBCS IUTaHb 00iry 30poi; Mi3aKOHHI aKTH, HOPMU SKUX PEryJIoTh pisHi actiektu obiry 36poi);
5) HampsAMM peastizallii i€l gepKkaBHOI MOTITHKY (BU3HAYEHHS TPABOBOTO PEXKUMY BJACHOCTI Ha 36poio,
oOMesKeHHsT 1paB i cBoGoA (Bi3UYHUX Ta OPUANYHUX 0cib y cdepi 0biry 36poi Tomo); 6) icHyBaHHs
Ta (GYHKIIOHYBaHHS aJIMiHiCTPATUBHO-TIPABOBOTO MeXaHi3My (opMyBaHHs il peastizailil BimoBinHoI fep-
’KaBHOI IOJITUKY. Bucnoeku. Y mijicyMKy poOOTH Y3araJbHIOIOTHCS PE3YJIbTATH TOCIIKEHHS, & TAKOXK
OKDECJIIOEThCS TIePeJIiK CTaHAAPTIB YIPABAIHCHKOI AiSIBHOCTI, TOTPUMAHHS SIKUX Cy( €KTaMU TOCITIKY-
BAHOI JIEPIKABHOI IIOJIITUKK CIIPUSITHME TOMY, 1110 BOHA He Oyjie CIIOTBOPIOBATUCS Ta BUKOPUCTOBYBATUCS
Bcymeped ii MeTi hopMyBaHHs i peasizaitii.
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LEGAL FACTORS INFLUENCING TAX COMPLIANCE

Abstract. The purpose of the research is to study the influence of anthropological and sociocultural
factors in tax compliance and determine an approach to understanding the state (statism or
anthropocentrism) that drives tax compliance. Research methods comprise the analysis of empirical
data which touch upon tax compliance. Results. The author has analyzed two opposite approaches to
the understanding of factors influencing tax compliance: statism (by distancing oneself from the state,
apersonmaximizes pecuniary benefits through tax evasion) and anthropocentrism (realizing the importance
of tax and reciprocal interaction, a person voluntarily pays tax). It is proved that the anthropocentric
paradigm (under which the state exercises exclusively auxiliary function) plays a pivotal role in tax
compliance, while the primacy of the state predominant in society, under which people serve to support
its existence, causes tax evasion. The research emphasizes the failure of the factors shaped following
the statist approach to positively influence tax compliance in the long run. Conclusions. In the context
of a prevalent statism-based understanding of the state and thus, a low level of confidence, citizens are
about not to finance the government, which doesn’t care about them. At the same time, anthropocentrism
and a high level of confidence lead to voluntary tax compliance. That sort of behavior is conditioned by
society’s understanding of the importance to shape and distribute public goods. As a result, the progress
of any long-term fiscal policy primarily depends on the way it affects the perception of taxpayers
of the state, namely, whether such measures can assure the public of the government’s good intentions
and consolidate inseparability between citizens and the state. Therefore, the study of the factors shaped
following the anthropocentric concept is a priority of domestic science because they have the greatest
impact on tax compliance and thus, generate tax revenues and economic prosperity.

Key words: anthropological and sociocultural approach, statist approach, tax compliance, tax
amnesty, tax evasion.

1. Introduction

Tax relations are peculiar to any society
which starts generating or using public funds
at some stage of its development (Adams, 1992,
pp. 1-2). At the same time, the first attempts to
evade taxes coincide with the origin of the very
taxesand come well ahead of the origin of the very
state (Havrylyuk, 2014b, pp. 347-348). The
issue of tax evasion is also relevant to Ukraine.
Therefore, as estimated by the State Border
Guard Service of Ukraine, Ukrainian losses
from using tax evasion (minimization) schemes
are about USD 7.7 billion per year, including
“envelop” salary — 4.3 billion USD, the activi-
ties of “twist” and conversion centers — 1.5 bil-
lion USD, offshore — 0.8 billion USD, excisable
goods — 1.0 billion USD, losses of state-owned
enterprises — 0.1 billion USD (Liubchenko,
2021). To advance the efficacy of tax control
and fight against tax evasion, Ukraine is seek-
ing to introduce the tools of counteracting
aggressive tax planning (BEPS) into tax laws
and update the system of tax administration

© S. Skliar, 2021

and payment. At the same time, according to
the laws Ne 1539-9 and Ne 1542-9, Ukraine
commences tax amnesty from September 1,
2021, to September 1, 2022. Under such con-
ditions, it would make sense to update a theo-
retical and practical basis of tax compliance!, in
particular, in terms of voluntary tax payment.

2. The review of recent researches
and publications

In recent years, the domestic scientific com-
munity has shown a growing interest in tax
compliance. In particular, LV. Lytvynchuk,
L.M. Kasianenko, V.Yu. Ilin, M.I. Vykliuk,
ILA. Maiburova et al. have studied either
the mentioned phenomenon or subject-related
issues. Western science began dealing with
tax compliance (incl. in terms of voluntary tax

! Tax compliance is hereinafter regarded as a lack
of lawful (tax avoidance) and illegal (tax evasion)
ways of tax dodging as well as the accessibility
of tax legislation and mechanisms of tax payment,
service orientation of tax authorities, a high level
of digitalization of tax payment procedure, etc.
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payment) in the late 20" century. A. Mumford,
W. Martin, J. Campbell, J. Backhouse stud-
ied the relations between taxes and sociology,
and such scholars as A. Sandmo, M. Ellingham,
J. Alm, E. Kirchler, et al. studied non-economic
factors affecting tax compliance. At the same
time, R.O. Havryliuk, V. Stopin, V.I. Man-
zhura, P.M. Rabinovych, O.S. Kulina, et al.
highlighted the importance of anthropological
and sociocultural approaches in examining tax
relations.

3. A role of the anthropological and soci-
ocultural and statist approaches in tax com-
pliance

The analysis of tax compliance in litera-
ture relies on two approaches (James, Alley,
2002, p. 28). The former is grounded on the oppo-
sition of man and the state (statism, positivism,
the economic or standard model) under which
a person, by distancing himself from the state,
maximizes pecuniary benefits through tax eva-
sion. The latter (anthropocentrism) touches
upon anthropological and sociocultural factors
which determine the behavior of a tax payer
(e. g. public confidence in the government, tax
equity etc.) (Kirchler at al., 2007, p. 24).

The economic model was introduced in
1972 by Agnar Sandmo & Michael G. Alling-
ham (Allingham, Sandmo, 1972). Based on
the mentioned approach, to clarify the phenom-
enon of tax compliance in the late 20" century,
academic economists used precise calculations
of benefit ratio, which on the one hand, com-
prises the amount of money that can be saved
through tax evasion and, on the other hand —
the risk of exposure together with the amount
of punitive damages. In other words, following
the relevant model, human behavior is focused
on utility maximization during tax payment.

The standard model doesn’t work in prac-
tice despite its simplicity and logical perfection.
Thus, in 1992, James Alm, Harry McClelland
and William Schultz concluded that models
which are based on the economic approach
to forecasting taxpayers’ behavior drastically
depreciate tax compliance (Alm et al., 1992).
It became clear the impossibility to explain
an individual’s behavior by relying only on
the concept of “rational” and “egoistic” man
under which citizens, understanding their dis-
tancing from the state, seek to protect their
income from external encroachments. Over
time, James Alm, Izabel Sanchez, and Anna
Juan looked beyond the standard approach to
evaluating the rate of tax payment. The authors
conducted pioneering empirical studies which
addressed the impact of social norms on tax
compliance and summarized: “<...> in studying
tax compliance, it is essential to consider myriads
of the factors which affect a payer’s motivation,
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of the factors which extend the economic the-
ory and take into account the payer’s behavior
and his psychology” (Alm et al., 1995, p. 17).
In 2002, Bruno S. Frey & Lars P. Feld paid
attention to a fundamentally different factor
of tax compliance — “tax morale”, and deduced
that tax morale is raised when the tax officials
treat them with respect. In contrast, when
the tax officials consider taxpayers purely as
“subjects” who have to be forced to pay their
dues. Moreover, the reduction of tax morale
reduces the level of tax payment, and the tax-
payers tend to respond by actively trying to
avoid taxation (Frey, Feld, 2002).

It is worth mentioning that the role
of non-economic phenomena in tax compliance
had been studied by scientists of fiscal soci-
ology — financial knowledge of the influence
of taxes on morale, politics, culture, and ecol-
ogy (Andrushchenko, Tuchak, 2013). Theorists
of fiscal sociology had repeatedly highlighted
the importance of human-centric preconditions
when analyzing tax relations, but the advance-
ment of empirical research coincided with
the beginning of the 21% century. That period
was characterized by the commencement
of active studies of connections between taxes
and historical specifics of society, the effect
of taxation on social equity, psychological
aspects of human attitude towards taxes, etc.
(Martin et al., 2009).

Over time, in 2008, Eric Kirchler, Inglid
Wahl and Eric Hoelzl (Kirchler et al., 2008)
introduced a “slippery slope framework” under
which public trust in the state is one of two
major factors which influence tax compliance.
The authors consider 2 models of the exist-
ence of society: antagonistic — citizens seek to
avoid taxes by all means and play the role of “a
criminal” (the state becomes a “police officer”
and strives to collect taxes), and synergetic —
citizens and the state are inseparable and pursue
the same goal (thus, the public acts as a “client”
and the state — as a “servant”). In an antagonis-
tic society, the state relies on power to ensure
a high level of tax payment, and in a synergistic
one — on trust. In addition, power is regarded
as taxpayers’ perception of the authorization
of tax bodies to find and punish a trespasser,
and trust — as the utility of government
and taxes for the whole society. The authors
of the “slippery slope” framework pay atten-
tion to the importance of both power and trust,
and citizens’ tax compliance may be expected
if both indicators are at a high level due to
functioning in synergy. At the same time, it is
crucial to differentiate legitimate power from
coercive power. In the former case, society
understands that power is aimed at not allowing
others to avoid tax payment and guaranteeing
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the satisfaction of public needs. In other words,
that kind of power is meant not to punish but
exercise the right of a prompt payer to taxes
(Havrylyuk, 2014a). Therefore, coercive power
(numerous audits, high penalties, “authoritar-
ian” attitude of tax authorities towards tax-
payers, etc.) reinforces the mutual antagonistic
attitude of the state and taxpayers. In extreme
cases, such opposition evolves into the fight
in which a taxpayer has the moral right not to
finance rogue government, and tax authorities
treat society as the soulless crowd which needs
external impact for further mutual existence.
In fact, it refers to the statist and anthropocen-
tric concepts in the analysis of tax compliance.
The “slippery slow” framework is grounded on
a deal of theoretical and empirical researches
(Bose, Jetter, 2012). In the first instance, one
should draw special attention to the research
“Trust and power as determinants of tax com-
pliance across 44 nations” which was con-
ducted by 63 scientists worldwide. The authors
interviewed 14 509 respondents in 44 nations
and concluded that trust and legitimate power
have the most pronounced effect on the level
of tax payment (at the same time, trust demon-
strates more strong influence than legitimate
power), and coercive power without trust has
slight impact on tax compliance and in some case
even increases tax evasion (though legitimate
power with frequent audits and control causes
the opposition of the citizens of Australia, Swe-
den, and Switzerland, i. e. when there is a high
level of mutual trust, it is better not to “doubt” it
using excessive control) (Batranceaet al., 2019).

In addition to the mentioned empirical
data, the significance of the synergetic co-exist-
ence of man and the state is also supported by
international practice as it is impossible to name
any country with high tax compliance that does
not care about its citizens. Despite the unam-
biguity of international experience, the author
is limited to the China case, which despite its
peak economic growth in the nineties of the 21
century (above 9-10% per year), demonstrates
a correlation between a low level of observance
of human rights and a low level of tax compli-
ance. Thus, in 2015, only 2% of the Chinese paid
income tax, which accounted for 8% of total tax
revenues (compared to 24% in OECD mem-
bers) (The economist, 2018).

Therefore, the anthropocentric paradigm
(under which the state conducts exclusively
auxiliary function) plays a pivotal role in tax
compliance, and the primacy of the state pre-
dominant in society, under which people serve
to support its existence, leads to low tax com-
pliance. This conclusion seems paradoxical as
the more we praise the state and concurrently
neglect a man, the weaker the state (keeping in

mind an obvious fact that tax revenues and their
effective distribution are the backbones of any
state). However, there are no contradictions
in this context. The above statement naturally
originates from the anthropocentric approach
positing that the prosperity of the state
and an individual is equal.

4. The anthropocentric paradigm as a way
of ensuring tax compliance

Since the Revolution of Dignity and thus
the commencement of becoming the anthropo-
centric paradigm, Ukrainian society is under
the formation of a political-legal tradition
of exercising human rights (Havrylyuk, 2014b,
Pp. 443-444). However, this process is far from
being completed. At this stage, Ukrainian soci-
ety especially needs to change the understand-
ing of the state’s role and the realization of its
inseparability. This goal also can be achieved
by applying tax regulation as there is no bet-
ter way to convince society of the importance
of establishing the rule-of-law state than to
guarantee a transparent formation of public
goods, effective tax collection, and fair redis-
tribution. At the same time, economic liber-
alization (it mainly depends on tax revenues
and adequate funding priorities) leads to
improving public trust, which causes economic
growth. Thus, the mentioned processes rein-
force each other, and it is the state which has
to make the first step.

Researchers regard the factors as ones
that boost the rate of tax payment in the state
and are focused on switching the paradigm
of public understanding of the state from statist
into anthropocentric. Confidence in the state,
transparency of the procedure of collection
and redistribution, citizen participation in state
tax policy, “service” orientation of fiscal author-
ities, concern about taxpayers’ opinion, fair
and reasonable redistribution of goods, clear-
ness of tax rules and free consultation — integral
features of the anthropocentric state in which
society understands the necessity of forming
and redistributing public goods and ensures
mutual satisfaction of public needs through
reciprocal cooperation.

At the same time, statism-based understand-
ing of the state as well as control techniques,
which arise from that sort of understanding,
cost taxpayers dear and establish favorable
conditions for corruption (Muthukrishna et
al., 2017) that further discredits the state that
relies on power and neglects trust and thus, cre-
ates a favorable environment for tax evasion.
Measures strengthening control over taxpayers,
the sophistication of tax laws, and the increase
of tax burden can be fruitful in the short run,
but they will negatively affect subsequent tax
compliance in the context of low trust.
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At the moment, the Western scientific
community has reached a consensus about
the influence of anthropological and sociocul-
tural factors on tax compliance. In the last few
years, Ukrainian legal scholars heightened
their interest in tax compliance in the context
of European integration. In particular, the issue
of a voluntary administration of tax compliance
(as the mechanism of voluntary tax compliance)
is one of the elements of the EU program enti-
tled “Public Finance Management (PFM) for
Ukraine — EU4PFM”. Domestic scientists have
recently become interested in tax compliance.
Tax mentality, tax morale, culture, well-built
interaction between taxpayers and tax author-
ities are among the factors that have already
been noted by Ukrainian scholars as necessary
for an effective tax strategy (Striiashko, 2019,
pp. 345-347). Attention has also been paid to
the formulation of the definition of tax compli-
ance (Koliada, 2020, pp. 791-794), its tasks,
and the introduction of compliance strategies
(Paltsun, 2013, pp. 134—141). However, there are
notodaycomprehensivestudiesofanthropological
andsociocultural factors affecting tax compliance.

5. Conclusions

As a result, the progress of any long-term
fiscal policy primarily depends on the way it
affects the perception of state taxpayers, in

other words, whether such measures can assure
the public of the government’s good intentions
and consolidate inseparability between citizens
and the state. Reforms directed at public under-
standing of unity between citizens and the state
result in voluntary tax compliance. Moreover,
technical changes of tax collection mechanisms
based on the utility maximization model have
long proved to be inefficient and solely com-
plicate tax laws by compelling taxpayers to
perceive taxes as an encroachment on the prop-
erty and look for new ways to evade them.
The significance of these conclusions involves
their universal nature: despite the legal schol-
ar’s penchant for the statist or anthropological
and socio-cultural approach in understanding
the state’s role, the goals of tax policy (including
the generation of public revenue) coincide: it is
essential to create an environment for mutual
trust when society realizes the functional role
of the state and the need for taxes.

Thus, keeping in mind the importance
of taxes, on the one hand, and a tradition-
ally high level of Ukrainians’ tax evasion, on
the other hand, the study of factors based
on the anthropocentric concept is a current
priority of domestic science since they have
the greatest impact on tax compliance and thus
lead to the economic prosperity of the country.
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IIPABOBI ®AKTOPH BII/INBY HA IOTPUMAHHS
INOJATKOBOTO 3BAKOHOJABCTBA

Anoranis. Memo?o cTaTTi € 10CTi/KEHHS BIVIMBOBOCT] aHTPOINOCOILIOKYIbTYPHUX (PaKkTOPiB y Hojar-
KOBOMY KOMILJIA€HCI Ta BU3HAUEHHS MiAXOMY /0 PO3YMiHHS JepskaBU (eTaTUCTCHKOTO YU JIOANHOIIEH-
TPUCTCHKOTO), [0 3yMOBJIIOE IOTPHUMAHHSI IIO[ATKOBOTO 3aKOHOIaBCTBA. Memoodu docaidncenns. Mero-
JIOM JIOCJTJKEHHsT 06paHo aHaIi3 eMITIPUYHIX JAHUX, [0 CTOCYIOTHCS OJATKOBOTO KOMIILTAEHCY.

Pesynvmamu. I1poananizoBaHo /Ba MPOTHIJIEKHI THAXOAM 10 PO3YMiHHS (aKTOPiB BIUIMBY Ha
MO/IATKOBUH KOMILTAEHC: €TaTHCTCLKUN (32 SKOTO JIIO/IMHA, BiZICTOPOHIOIOUNCD Bifl ZIep:KaBU, MaKCHUMi-
3y€ TPOILIOBY BUTOJY HIJISAXOM YXMJIEHHS BiJl CIJIATH MOAATKIB) Ta JIOAWHOLEHTPUCTCHKUN (3a SKOTO
JIO/IMHA, PO3YMIOUH BKJIUBICT OLATKY Ta PELUITPOKHOI B3AEMO/IT, JOOPOBIJIBLHO CILUIAYYE IIOJATOK).
JloBelieHo, Mo mapajurMa JIOANHOUEHTPU3MY (KOJIM JepKaBa BUKOHYE BUKIIOYHO OOCIYTOBYIOUY
(ynk1io) Bizirpae BupilmaibHy posib y MOJaTKOBOMY KOMIIJIAEHC, TO/i AK IIaHYBaHHA B CYCIINbCTBI
KOHIIEIIii BEPXOBEHCTBA Iep:KaBH, 3a KO JII0/[M OKJIMKaHI JiMilie NiATPUMYBATH iCHYBaHHS JIepKaBU,
IIPU3BOJNTD /10 YXUJIEHHS BiJl CILIATH OZIATKiB. 3a3HAaYeHO HECIIPOMOXKHICTD hakTopiB, 110 chopMoBani
3a eTATHCTCHKUM TTiIX0ZIOM MAaKCHMAJTbHOI BUTOIM, TO3UTUBHO BIUIMHYTH HA TOAATKOBHUI KOMILTA€HC
y JIOBTOCTPOKOBIl IePCHEKTHBI.

Bucnoexu. Koncrarosano, 1110 B pa3i IlaHyBaHHS eTaTHCTCbKOTO PO3YMiHHS JIlepsKaBU Ta, BilOBIHO,
HU3BKOTO PiBHS I0BiPY TPOMA/ISHU BiIyBalOTh MOpPaTbHe TIPaBo He (hiHAHCYBATH BJIALY, SIKA TPO HUX He
n6ae. BogHouac napajurma JioAMHOLEHTPU3MY Ii BUCOKUIT PiBeHb J0BIPH 3yMOBJIIOE 106POBLIbHE I0TPU-
MaHH4 [T0/IaTKOBOTO 3aKOHO/IaBCTBA. Taka IoBe/[iHKa 3yMOBJIeHa PO3YMiHHAM BaKJINBOCTI (hopMyBaHHS
Ta posnoity 1my6iuaux 6ar y cyciibersi. OTke, yenimHicTs 6yab-siKoi GicKanbHOI IOJIITUKY B 10B-
TOTPUBAJIii EePCIEeKTUBI 3aIeKUTh HacaMIlepesl Bi/f TOTo, SKMM YMHOM BOHA BILIMHE HAa COPUIHATTS Jiep-
’KaBU TIJIATHUKAMU TIO/IATKIB, TOOTO BiJl TOTO, 41 3MOXKYTb TaKi 3aX0/IU IIEPEKOHATH CYCIIIBCTBO B T0OPHX
Hamipax BjaJii Ta 3aTBEPAUTH HEPO3PUBHICTb TPOMAJIAH i JiepkaBu. TakuM 4MHOM, TOCTiKeHHs (ak-
TOPiB, C(HOPMOBAHKX 3a JIIOIMHOIEHTPUCTCHKOIO KOHIIETIIEIO, € IPIOPUTETHUM HAIPSMOM BiTUYM3HSIHOI
HAYKH, OCKLJIbKH caMe BOHU 3/[ICHIOITh HAUOLIbIINIT BIUIMB HA OJIATKOBUII KOMILJIAEHC T4, BiIOBIIHO,
3YMOBJIIOIOTD 110IATKOBI HA/IXO/UKEHHS I eKOHOMIUHE HPOIBITAHHS 3arajoM.

KomouoBi cioBa: aHTPOIOCOMIOKYIbTYPHUE Mi/IXi/l, €TATUCTCHKUN MifIXifl, MOIATKOBUN KOMILJIAEHC,
110/IaTKOBA aMHICTisl, YXWUJIEHHS Bijl CIVIATH TIOAATKIB.
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SPECIFICITIES OF GENERAL SOCIAL PREVENTION
OF CRIMINAL OFFENCES RELATED
TO ILLEGAL CONTENT ON THE INTERNET

Abstract. The purpose of the article is to identify actors of general social prevention of criminal
offences related to illegal content on the Internet, to formulate general social guidelines to prevent
the commission of such criminal offences. Results. The article defines the content and structure
of the multi-level system of actors responsible for the prevention of criminal offences related to illegal
content on the Internet as a totality of state bodies, the activities of which are related to the prevention
of using the Internet for unlawful purposes. The main actor of prevention is the State, which performs
functions in this field through the bodies of legislative, executive and judicial power (the President
of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine etc.). It is proved that
the Cabinet of Ministers of Ukraine is involved in developing public policy on preventing the commission
of criminal offences, according to the Constitution, laws and decrees of the President of Ukraine, related
to illegal content on the Internet, e. g., through the Concept and targeted programmes on the issue. In
the narrow sense, a (specialized) system where the actors of prevention are only those state authorities
for which the prevention of criminal offences related to illegal content on the Internet is (or should
be) as one of the main functions (State Special Communications, Ministry of Digital Transformation
of Ukraine, Security Service of Ukraine, National Police of Ukraine). Conclusions. The aim of general
social prevention of illegal content on the Internet is to eliminate, attenuate and neutralize all negative
effects of illegal content on social relations. Proposals have been made for the general social prevention
of the commission of criminal offences related to illegal content on the Internet, grouped into economic,
regulatory, organizational and managerial, scientific and educational.

Key words: general social prevention, illegal content, Internet, actors of prevention.

1. Introduction

Today, it is almost impossible to imagine
a comfortable life without innovative technol-
ogy. Through the Internet, we communicate,
work, learn, buy goods and services, perform var-
ious banking operations, search for information
and the like. We are used to finding a solution
to any problem in a smartphone and a computer.
In addition, state and local self-governments
increasingly digitize. For example, they cre-
ate and support the website, electronic mail,
and provide their services through the Internet,
electronic document flow system, etc.

However, the rapid development of informa-
tion technologiesin Ukraineisinevitably accom-
panied by a dynamic development of crimes in
this field. Over the past five years, cybercrime
has increased by a factor of 2.5, and cyberspace
has become the fifth area of combat. Ukraine
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is at the forefront of this new war (Avakov,
2020). A significant number of crimes commit-
ted on the Internet are illegal content contrib-
uting to unlawful interference in the operation
of information systems and their intentional
damage, unlawful collection, storage and use,
destruction and dissemination of personal data
and information with restricted access, estab-
lishment of arms and drug distribution channels;
illegal financial transactions; theft and fraud on
the Internet; spread of spam and virus programs.

In such circumstances, the organization
and conduct of preventive measures against
commission of criminal offences related to ille-
gal content on the Internet are of importance
in the activities of law enforcement bodies, in
particular those units, which, in accordance
with their functional duties, counteract to these
criminal offences, requiring relevant studies on

© O. Tarasenko, 2021
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the development of general social prevention
of criminal offences related to illegal content on
the Internet, making this article relevant.

Various issues of general social prevention
of criminal offences connected with the Inter-
net have been investigated by O.M. Bandurka,
V.V. Vasilevich, A.V. Vozniuk, I.M. Danshyn,
O.M. Dzhuzha, O.0. Dudorov, O.M. Lytvynov,
M.I. Melnyk, Yu.Yu. Orlov, A.V. Savchenko,
S.S. Cherniavskyi, V.I. Shakun and others.

However, despite the significant contri-
butions by many scholars to studying general
social prevention of criminal offences related to
the Internet, today a number of issues regarding
the definition of actors to be involved in such
activities and their content and areas of imple-
mentation remain unrevealed.

The aim of the article is to identify actors
of general social prevention of criminal offences
related to illegal content on the Internet, as well
as to formulate general social guidelines to pre-
vent the commission of such criminal offences.

2. Subjects of general social prevention
of criminal offenses

The wide range of causes and conditions
conducive to the spread of illegal content
on the Internet determine the multi-level
and diverse activities of the actors responsible
for precautionary measures. Usually, the con-
cept of the actor involved in the general social
prevention of crime, including criminal offences
related to illegal content on the Internet, is
understood by scholars as a state body, organ-
ization or persons who: purposefully prevent
criminal offences; are coordinated with and sub-
ordinated to other actors; organize their activi-
ties according to the commands of the “manage-
ment mechanism” of the system; have the option
of choosing a course of action depending on
the state of the object of the preventive action
(Bluvshtein et al., 1986, pp. 32—33).

However, while agreeing with the views
of O.M. Dzhuzha and V.V. Vasylevych, we
argue that the actors of general social
prevention of criminal offences related to illegal
content on the Internet should be understood
as bodies, institutions and organizations,
enterprises, as well as officials (employees)
and individuals authorized by law or entrusted
with tasks and functions to detect, eliminate,
reduce and neutralize the causes and conditions
conducive to the existence and spread of crime
in general, its individual types and specific
criminal offences, as well as gaining from
transition to a criminal path and resocialization
of persons, prone to commit criminal offences
(recidivism ) (Dzhuzha et al., 2011).

In the theory of criminology, it is common
to consider the system of actors in crime pre-
vention in a broad and narrow sense. In a broad

sense, the (general) system of actors respon-
sible for the prevention of criminal offences
related to illegal content on the Internet is
a totality of state bodies, the activities thereof
are related to the prevention of using the Inter-
net for unlawful purposes. In the narrow sense,
the (specialized) system of actors of preven-
tion involves only those public authorities
for which the prevention of criminal offences
related to illegal content on the Internet is (or
should be) a core function (Povolotska, 2015).
It should be noted that the President
of Ukraine, as guarantor of the Constitu-
tion of Ukraine, and the National Security
and Defence Council of Ukraine, the Verkhovna
Rada of Ukraine are non-specialized actors
involved in the prevention of criminal offences
related to illegal content on the Internet.
Therefore, the President of Ukraine
according to the Art. 106 of the Constitution
of Ukraine (Verkhovna Rada of Ukraine, 1996)
ensures the national security of the State and is
therefore the overall head of the State system
for the prevention of criminal offences related
to illegal content on the Internet, for example,
he issues relevant decrees and orders, which are
binding in the territory of Ukraine. With a view
to restricting access to resources on the Inter-
net and prohibiting the dissemination of con-
tent, the President of Ukraine imposes sanc-
tions on identified legal entities and individuals
in accordance with the provisions of para. 9
of part 1 of article 4 of the Law of Ukraine “On
Sanctions” from August 14, 2014 Ne 1644-VII
(Verkhovna Rada of Ukraine, 2014), which
stipulate, inter alia, “restriction or termina-
tion of telecommunication services and use
of public telecommunication networks” (Decree
of the President of Ukraine on the application
of personal, special, economic and other restric-
tive measures (sanctions) from May 15, 2017
Ne 133/2017 (President of Ukraine, 2017)).
Furthermore, according to the decisions
of the National Security and Defence Council
of Ukraine, which provide for counteracting ille-
gal content on the Internet, the Decree 96,/2016
of the President of Ukraine of 15 March 2016
“On approval of the decision of the National
Security and Defense Council of Ukraine
of January 27, 2016 «On Cybersecurity Stra-
tegy of Ukraine»” (President of Ukraine, 2016a)
has been put into effect. The aim of the Cyberse-
curity Strategy of Ukraine is to ensure the safe
functioning of cyberspace and its use in the inter-
ests of the individual, society and the State.
The Decree 242/2016 of the President
of Ukraine of 7 June 2016 approved the Regu-
lations on the National Coordination Centre for
Cyber Security (President of Ukraine, 2016b),
aimed, inter alia, at coordinating and moni-
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toring the activities of security and defence
actors that provide cybersecurity; estimating
and identifying potential and real threats in
the field of cybersecurity in Ukraine; taking
measures to ensure cyber protection of critical
infrastructure and protect production processes
in the real sector of the economy; ensuring that
cybersecurity actors develop and implement
mechanisms for the exchange of information
needed to respond to cyberattacks and cyber
incidents, eliminating their causes and nega-
tive consequences, etc. Furthermore, Decree
27/2020 of the President of Ukraine dated
January 28, 2020 “On amendments to Decree
37 of the President of Ukraine of January 27,
2015 and Decree 242 of June 7, 2016” strength-
ened the powers of the National Cybersecurity
Coordination Centre and changed the format
of its activities, in particular, involved private
experts who specialize in cybersecurity (Presi-
dent of Ukraine, 2020).

The National Security and Defence Council
of Ukraine is also responsible for coordinating
and monitoring the activities of the executive
authorities, in particular with regard to ensuring
public security and combating crime in matters
of national security and defence (Law of Ukraine
“On the National Security and Defense Council
of Ukraine” from March 5, 1998 Ne 183/98-BP
(Verkhovna Rada of Ukraine, 1998)).

The Verkhovna Rada of Ukraine, as the high-
est legislative body of our State, adopts legisla-
tive and other regulations against the spread
of illegal content on the Internet, primarily
the Criminal Code of Ukraine, which establishes
the commission of criminal offences related to
illegal content on the Internet as crimes, as well
as the Code of Administrative Offences pro-
vides for liability for administrative offences in
this field. The Law of Ukraine “On the National
Police” from July 2, 2015 defines the legal basis
for organization and activity of the National
Police of Ukraine, the status of police officers
(Verkhovna Rada of Ukraine, 2015). The Law
of Ukraine “On Operational and Investigative
Activities” from February 18, 1992 Ne 2135-X11
provides for the legal basis for the organization
and implementation of transparent and cov-
ert search and counter-intelligence measures,
taken using operational and operational techni-
cal means, including detection and prevention
of criminal offences related to illegal content
on the Internet (Verkhovna Rada of Ukraine,
1992). The Law of Ukraine “On Telecommu-
nications” from November 18, 2003 Ne 1280-1V
defines the powers of the State with regard to
managing and regulating telecommunications,
as well as the rights, obligations and principles
of liability of natural and legal persons that
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engage in the activity or use telecommunication
services (Verkhovna Rada of Ukraine, 2004).

The Cabinet of Ministers of Ukraine,
through the issuance of decrees and orders,
involves in making public policy on prevent-
ing the commission of criminal offences, related
to illegal content on the Internet, on the basis
of and in compliance with the Constitution,
laws and decrees of the President of Ukraine, i.
e. through a Concept and targeted programmes
on the issue. The State authorities, responsi-
ble for preventing the commission of criminal
offences related to illegal content on the Inter-
net are the State Service for Special Communi-
cation and Information Protection (State Spe-
cial Communication), entrusted with:

— making public policy on cryptographic
and technical protection of information, cyber
protection, telecommunications, the use
of the radio frequency resource of Ukraine,
postal communication for special purpose,
government field communication, protection
of State information resources and information
required by law; on information, telecommuni-
cations, as well as information and telecommu-
nication systems, and information facilities, as
well as on the use of State information resources
in terms of information protection and coun-
teracting technical intelligence, functioning,
security and development of the State system
of governmental communication, the National
System of Confidential Communication;

participation in making public policy on
electronic document flow (in terms of the pro-
tection of information of State and local self-gov-
ernment authorities), electronic identification
(with the use of electronic trust services),
electronic trust services (in terms of establish-
ing security and protection requirements for
the provision and use of electronic trust ser-
vices, monitoring compliance with legislation
in the field of electronic trust services) (Resolu-
tion of the Cabinet of Ministers of Ukraine “On
Approval of the Regulations on the Administra-
tion of the State Service for Special Communi-
cations and Information Protection of Ukraine”
from September 3, 2014 Ne 411 (Cabinet
of Ministers of Ukraine, 2014)).

The Ministry of Digital Transformation
of Ukraine, which is the main body within
the system of central executive authorities
responsible for making public policy on digi-
tization, digital development and the digital
economy, digital innovation and technology,
e-government and e-democracy, information
societydevelopment,informatization;one-docu-
ment flow; digital skills development and citi-
zens’ digital rights; on open data, development
of national electronic information resources
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and interoperability, development of broadband
Internet and telecommunications infrastruc-
ture, electronic commerce and business; on elec-
tronic and administrative services; electronic
trust services and e-identity; on IT Industry
development (Resolution of the Cabinet of Min-
isters of Ukraine “On approval of the Regula-
tion on the Ministry of Digital Transformation
of Ukraine” from September 18, 2019 Ne 856
(Cabinet of Ministers of Ukraine, 2019)).

However, the National Police and the SSU
arethemainactorsentrusted with the task of pre-
venting the commission of criminal offences
related to illegal content on the Internet.
Under the current conditions, the system
of actors of the National Police of Ukraine
that take measures to prevent the commission
of criminal offences related to illegal content
on the Internet can be divided into two main
groups. The first group should include those
units specially authorized to take measures to
prevent the commission of criminal offences
related to illegal content on the Internet. These
units include the Cyber Police Department
of the National Police (hereinafter — CPD).

In accordance with the Regulations on
the CPD, this unit is an interregional terri-
torial body of the National Police of Ukraine
and, in accordance with Ukrainian legislation,
it ensures the implementation of public pol-
icy on countering cybercrime, provides infor-
mation and analysis support to the headship
of the National Police of Ukraine and the State
authorities on the status of issues falling within
their competence. The CPD participates in mak-
ing public policy on preventing and combating
criminal offences, preparation, commission or
concealment thereof include the use of comput-
ers, systems and computer networks and tele-
communications (Order of the National Police
of Ukraine “On approval of the Regulations on
the Cyber Police Department of the National
Police of Ukraine” from November 10, 2015
Ne 85 (National Police of Ukraine, 2015).

The second group consists of units that take
measures to prevent the commission of criminal
offences related to illegal content on the Inter-
net, in parallel with the performance of basic
duties. These are investigation units, anti-drug
units, strategic investigation units, criminal
investigation units, migration police units,
internal security units, operational units, tech-
nical and operational units.

Therefore, in the country, a multi-level
system of bodies has been established and is in
operation to prevent the commission of criminal
offences related to illegal content on the Inter-
net. Some actors govern, direct and coordinate
such prevention, while others directly organize
and prevent such criminal offences.

3. Directions of general social prevention
of criminal offenses

With regard to the definition of areas
of general social prevention of the commis-
sion of criminal offences related to illegal con-
tent on the Internet, it is proposed to group
them into four categories: economic support;
legal and regulatory support; organizational
and management support; scientific and educa-
tional activities.

An important factor in reducing the rate
of commission of criminal offences related to
illegal content on the Internet is the economic
support provided by the State to the infor-
mation technology sector of Ukraine, since
IT-market of Ukraine develops faster than other
industries. Under favourable conditions, the IT
industry is expected to grow to $840,000,000
by 2025, and the number of jobs will increase
to more than 240,000 (Antonyuk, 2017). This
will reduce the number of individuals involved
in illegal cybercrime activities. To this end, we
make proposals of:

— creating economic conditions for
the growth of the IT industry in Ukraine,
primarily in the private sector. The estab-
lishment of specialized funds enable to
finance high-technology start-ups, to develop
the IT sector, which produces various informa-
tion products and services, as well as to increase
the investment attractiveness of the IT sector
and create favourable tax conditions to attract
international and domestic investment in
the development of the information infrastruc-
ture of the Ukrainian information and commu-
nication technology market;

— extending the coverage of the Inter-
net to the regions of our State, increasing
the speed of data transmission, including
through the introduction of 5G communi-
cations, which will improve the population’s
access to information infrastructure and net-
work services, along with protecting such net-
works, ensuring a safe and socially favoura-
ble environment for the use of information
and communication technologies.

Ananalysis of our State’slegal and regulatory
instruments enables to identify the main lines
of legal and regulatory support for the general
social prevention of the commission of criminal
offencesrelated toillegal content on the Internet:

— to continue to improve the legal and reg-
ulatory framework for the use of information,
in particular in the field of data protection
in telecommunications networks; to improve
and spread reliable identification and authenti-
cation procedures; to encourage the use of reli-
able cryptography by operators, especially in
high-risk areas (satellite or mobile); to improve
existing and create new security standards for
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key or public functions, including the introduc-
tion of (where appropriate) mandatory quality
control of information processes;

— to provide legal and regulatory framework
for the procedure for terminating accounts, web
pages, used to disseminate illegal content on
the Internet, by law enforcement bodies, and to
establish the grounds and procedure for the dis-
closure of information on users by operators
and the Internet providers at the request of law
enforcement bodies and the possibility of using
such information in criminal, administrative
and civil proceedings, etc.;

— to provide the legal and regulatory frame-
work for citizens' information rights, as well
as their rights to the results of creative work
(intellectual property), including through
the development of a system of special courts
dealing with intellectual property issues;

to harmonize Ukrainian legislation with
the provisions of international law, primarily
the EU, regarding the detection and prevention
of illegal content on the Internet;

to make users’ identification and authenti-
cation on web-based platforms, used for the pur-
chase/sale of property (goods), mandatory;

to continue the improvement of exist-
ing and the creation of new legal and regula-
tory instruments for the protection of public
information important to individuals, society
and the State, and to establish penalties for new
criminal offences, spreading due to illegal con-
tent on the Internet, as well as to identify other
promising areas for the development of legisla-
tive and regulatory instruments against illegal
content on the Internet.

The organizational and management sup-
port may be considered as measures of general
social prevention of the commission of criminal
offences related to illegal content on the Inter-
net such as:

— to transfer most public services online, to
make information accessible through computer
networks, and to create public platforms to con-
nect open public information resources to them;

— to improve ongoing cooperation between
the competent State authorities (the Minis-
try of Digital Transformation, the State Spe-
cial Communications, the SSU and the CPD
of the National Police) and State bodies, local
self-governments and businesses with a view
to enhancing the cyber-security of their elec-
tronic information resources and increasing
the media literacy of users of computer equip-
ment, especially officials;

— to continue measures to establish
units (individual posts) for the organization
of information protection in State authorities,
local self-government bodies and enterprises,
institutions and organizations of all forms
of ownership;
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— to promote cooperation between inter-
national payment systems and issuing banks
to detect illegal content and criminal offences
committed on the Internet;

— to improve coordination, to strengthen
cooperation and to establish closer coopera-
tion between the National Police and the law
enforcement agencies of foreign countries in
preventing illegal content on the Internet;

— to continue a unified policy on certifica-
tion of protective equipment, licensing of organ-
izations working in the field of information
protection, development and implementation
of national standards and technical regulations,
and application of information and communi-
cation technologies harmonized with relevant
international standards, in particular for tele-
communications operators and providers.

Scientific and educational activities envis-
age the following measures for the general
social prevention of the commission of criminal
offencesrelated toillegal content onthe Internet:

— introduction of new educational pro-
grammes to upgrade cybercrime specialists,
provision of appropriate computer equipment,
modern licensing software and highly qualified
scientific and pedagogical staff to educational
institutions that train such persons;

— development of the system of further
training of persons, who combat cybercrime,
primarily law enforcement bodies, involving
international experts;

— monitoring and assessment of the state
of affairs in illegal content on the Internet,
research and development of appropriate meth-
ods for the prevention and detection of criminal
offences, related toillegal contentonthe Internet.

4. Conclusions

The main actor of prevention is the State,
which performs functions in this field through
the bodies of legislative, executive and judicial
power (the President of Ukraine, the Verk-
hovna Rada of Ukraine and the Cabinet of Min-
isters of Ukraine) and, in the narrow sense,
a (specialized) system where the actors of pre-
vention are only those State authorities for
which the prevention of criminal offences
related to illegal content on the Internet is (or
should be) one of the main functions (State
Special Communications, Ministry of Digital
Transformation of Ukraine, Security Service
of Ukraine, National Police of Ukraine). The
aim of general social prevention of illegal con-
tent on the Internet is to eliminate, attenuate
and neutralize all negative effects of illegal
content on social relations. Proposals are made
for the general social prevention of the com-
mission of criminal offences related to illegal
content on the Internet, grouped into eco-
nomic, regulatory, organizational and manage-
rial, scientific and educational.
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0COBJIMBOCTI 3ATAJIbHOCOIIAJIBHOT'O 3AIIOBITAHH
KPUMIHAJIbHUM ITPABOIIOPYIIEHHAM, IIOB’A3AHUM 3 OBIT'OM
INPOTUIIPABHOI'O KOHTEHTY B MEPEJKI IHTEPHET

Anoraiis. Memoto ctatTi € BU3HauYeHHst Cy0’ €KTIB, AKi 3iHCHIOI0OTD 3araIbHOCOIiaIbHE 3a06iraHHs
KPUMIHAJTBHUM [PABOMOPYIIEHHSIM, TTOB’SI3aHUM 3 00irOM IIPOTUTIPABHOTO KOHTEHTY B Mepexi [HrepHer,
a TakokK (hOPMYJIIOBAHHS OCHOBHUX HAIPSIMIB 3araIbHOCOIIaJbHOIO 3am00iraHHsT BANHEHHIO BKa3aHUX
KPUMiHAJIbHUX TIPaBoONopyIieHb. Pesyavmamu. Y cTaTTi BU3HAY€HO 3MICT i CTPYKTYpy GaratopiBHEBOI
cuctemu cy6 eKTiB, 10 3IHCHIOITH 3aT06iraHHs. KPUMiHAJILHIM TIPABOTIOPYIIEHHSM, OB SI3aHUM 3 00i-
rOM TIPOTUIIPABHOTO KOHTEHTY B Mepexi [HTepHeT, sika sBisic cO0010 CYKYIHICTh AepKaBHUX OPraHiB,
JUSTBHICTD SIKUX MOBHICTIO YK B MEBHill 11 yacTUHI NMOB’s3aHA 3 BUPIIIEHHSM 3aBJAHHS HEJOIYIIEHHS
BUKOPHCTAHHS Mepeski [HTepHeT y npoTunpasHux 1ijsix. OCHOBHUM cy0'€KTOM 3amobiraHist € JepKaBa,
1o 3xiiicHioe GyHKILi B 1iit cepi uepe3 opranu 3aKoHOIABUOI, BUKOHABYOI Ta cynoBoi Biaaau (IIpesu-
nenrta Yxpainu, Bepxosuy Pany Ykpainu, KaGiner Minictpis Ykpainn Toimo). 3’sscosano, mo Kabiner
MinictpiB Ykpainu Ha mifgcrasi # na BukoHanHs Konctutyiiii Yxkpainu, 3axownis, ykasiB [Ipesunenta
VKpaiHu uepe3 BUZAHHS [OCTAHOB i PO3MOPSIIZKEHb Gepe yuacTb y po3polJieHHi i peasizailii gepkaBHO
HOJITUKY 3 METOIO HEJOMYIIIEHHSI BUMHEHHS] KPUMiHAIBHUX [IPABOIOPYIIEHb, OB’ I3aHUX 3 06iroM mpo-
TUNIPABHOTO KOHTEHTY B Mepexi [HTepHeT, 30KpeMa, IUISIXOM PO3POOJIEHHST KOHIEIIH i 1iIboBUX Mpo-
rpaM i3 IIbOTO [IUTaHHs. Y By3bKOMY PO3yMiHHi (cIielianizoBany cucreMy cy(’eKTiB 3a100iraHHsT) CTAHOB-
JISITH JIMIIE Ti IEPKaBHI OPraHu, [Jisl IKUX 3armo0iraHHsl KpUMiHAIBHUM TIPABOIIOPYIIEHHSIM, OB’ I3aHIM
3 06iroM POTHIPABHOTO KOHTEHTY B Mepeski [HTepHer, € (a60 Mae OyTH) OJHIEI0 3 OCHOBHUX (QYHKITIi
(ute, Hanpukiaz, JlepxasHa ciyx0a creliaibHOro 38’a3Ky Ta 3axucty iHopmaiii Ykpainu, Minictep-
ctBO 1dpoBoi TpaHchopmanii Yrpainu, Cayxba 6esnekn Yipainu, Harionanbia nominis Ykpainu).
Bucnoexu. MeToio 3araibHOCOI[IA/IBHOTO 3ar0GiraHHst 06iry MPOTHIIPABHOTO KOHTEHTY B Mepexi [Hrep-
HET € YCYHEHHsI, 1T0c/Iab/IeHHs, HeliTpasIi3allisi BCbOro HEraTMBHOTO BILIUBY MPOTUIIPABHOIO KOHTEHTY HA
CYCIIJIbHI BiIHOCHHU. 3alPONOHOBAHO HANPAMU 3arabHOCOIIAIbHOrO 3anobiraHHs BYNHEHHIO KPUMi-
HAJIBHUX TIPABOIOPYIIIEHb, OB’ I3aHNX 3 06irOM IPOTHIIPABHOTO KOHTEHTY B Mepeski [HTepHeT, sIKi yMOB-
HO TIOfTiJIeHi Ha eKOHOMIYHi, HOpPMaTHBHO-ITPABOBi, OpraHi3alniifHO-yIIpaBIiHChKi Ta HAYKOBO-OCBITHi.
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MECHANISM FOR APPORTIONMENT

OF JUDICIAL COSTS INCURRED BY THE PARTIES
BECAUSE OF TERMINATION OF ADMINISTRATIVE
OR CIVIL PROCEEDINGS DUE TO FILING LAWSUIT
TO COURT OF INCOMPETENT JURISDICTION

Abstract. The purpose is to analyze the mechanism of distribution of court costs incurred by
the parties due to the closure of proceedings in an administrative or civil case due to the filing of a lawsuit
in a court of improper jurisdiction. Results. The article clarifies the concept and purpose of judicial costs
in court proceedings. The compensatory, preventive and social function of judicial costs are described.
Features and principles of compensation (recovery) of judicial costs are determined. The Supreme
Court’s practice regarding decisions on the apportionment of judicial costs in the event of the termination
of proceedings is analysed. It is concluded that contrary to the provisions of part 5 of article 142 of the Civil
Procedure Code of Ukraine on unjustified actions of the plaintiff in the procedural aspect (i. e., actions
of filing a baseless lawsuit and actions in a proceeding characterized by abuse of procedural rights),
part 9 of article 141 of the Civil Procedure Code of Ukraine is more concerned with improper actions
of a party in the substantive aspect, which gave rise to the dispute and can be established only on the basis
of the outcome of the dispute settlement (i. e. a decision on the merits of the dispute). The Supreme
Court’s ratio decidenti on the interpretation of these procedural law provisions is revealed. The article
supports the perspective that the incurring of judicial costs is an autonomous type of procedural offence.
The focus is on the general rule that the apportionment of judicial costs is allowable only within the limits
of the case in which the proceedings are terminated. The provisions of the procedure law on the transfer
of a case to the court of first instance, which has jurisdiction to hear such case, if the court of appeal
(cassation) terminates the proceedings on the grounds of bringing a lawsuit before a court of incompetent
jurisdiction, are analysed. Conclusions. In order to ensure that this “mechanism for transferring a case
to a court of competent jurisdiction” does provide a solution for the apportionment of judicial costs
within a particular case, the author concludes that it should be applied on a mandatory basis along with
introducing a rule on the apportionment of the costs as a result of deciding the case on the merits before
a court of competent jurisdiction.

Key words: judicial costs, apportionment, compensation, termination of proceedings, case, lawsuit,
court, jurisdiction.

1. Introduction

Literature review reveals that judicial costs
are considered as the costs incurred by the per-
sons involved in a case and, in cases of their
exemption from judicial costs — by the States
that they incur in connection with the consider-
ation and adjudication of a particular case. The
main purpose of the concept of judicial costs is
to reimburse the parties for the costs of the pro-
ceedings: payment for legal aid, recovery to

© S. Koroied, 2021

the parties, their representatives, witnesses,
specialists, interpreters, experts of expenses,
related to relocation, housing, daily subsistence
allowance (in case of relocation), compensation
for lost earnings or break in traditional occupa-
tion, compensation for costs incurred in examin-
ing evidence at their location and other actions
necessary for the consideration of the case,
etc. In addition, they provide some leverage to
influence the conduct of participants in the pro-
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ceedings and to prevent improper and unfair
procedural conduct (Barankova et al., 2011,
pp. 439-441). Moreover, some procedural law
scholars believe that the name “judicial costs”
does not accurately reflect their legal nature
and refer to them “costs of civil litigation to be
incurred by the parties, third parties with inde-
pendent claims in action proceedings, appli-
cants and persons concerned in special pro-
ceedings for procedural actions on their behalf”
(Shtefan, 2005, pp. 236—237). Scholars identify
the compensatory, preventive and social func-
tions of judicial costs. The compensatory func-
tion is to reimburse costs incurred by the State
in civil proceedings, as well as costs incurred
by persons who apply to the court or carry
out certain procedural actions. The preventive
function is to prevent baselessness recourse
to the courts and ensure that persons legally
concerned in the outcome of a case fulfil their
procedural obligations. The social function is to
ensure available justice through judicial costs
(Vasyliev, 2008, p. 116).

2. Compensation (recovery) for judicial
costs

The compensatory function of judicial costs
is exercised through the mechanism for appor-
tionment of judicial costs. The literature review
reveals that apportionment of judicial costs is
understood as the obligation to recover (com-
pensate) or pay the judicial costs of the other
party totally or in part imposed by the court on
one party to a litigation. Compensation (recov-
ery) for judicial costs is understood as the return
of money paid by a party or a third party for
judicial costs. Compensation (recovery) for
judicial costs is the result of their apportion-
ment between the parties. It is characterised
by features as follows: 1) compensation (recov-
ery) of judicial costs is provided by the party to
the litigation (as an exception, in cases provided
by law, it may be paid from the State budget);
2) compensation (recovery) of judicial costs
may be paid in favour of litigants and third par-
ties, other persons or the state budget (Usti-
ushenko, 2021, pp. 136—137). The apportion-
ment of costs between the parties is based on
the general principle that liability for damage
is assigned to the person whose act or omission
caused the damage (Vasyliev, 2008, p. 125).
Some scholars underline that the civil law prin-
ciple of full recovery for damages caused (Bohlia,
2005, p. 3), and the general principle of fairness
and reasonableness (Bohomol, 2014, p. 236)
should be applied in both the recovery of judi-
cial costs to the parties and their apportionment.

3. Interpretation of the provisions of pro-
cedural law

However, the purpose of the compensa-
tory function of judicial costs is not achieved
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at the termination of proceedings, in particular,
because of filing a lawsuit to a court of incom-
petent jurisdiction. For example, in an admin-
istrative case Ne 810/5133/18 brought by
a natural person before the Ministry of Justice
of Ukraine, a third person — a private enterprise,
for invalidation and annulment of an order
relating to the decision on state registration
of rights and their encumbrances, in which
the court of first instance has terminated
the proceedings, since the case has not been
subject to the rules of administrative procedure,
but recovered legal aid costs from the plaintiff
on behalf of a third party, the Supreme Court
denied a third person’s claim for judicial costs
(legal aid costs) recovery because the courts
had not confirmed that the plaintiff’s actions
had been unjustified in bringing an action before
a court of incompetent jurisdiction (Decision
of the Supreme Court composed of the Panel
of Judges of the Administrative Court of Cas-
sation of 2 July 2020 in case Ne 810/5133/18,
proceeding Ne K/9901,/8853,/20).

Thus, according to the provisions
of procedure laws, in the event of the termination
of the proceedings, the defendant is entitled to
claim recovery for the costs incurred in the pro-
ceedings only as a result of the plaintiff's unjus-
tified actions (part 5, article 142 of the CPC
of Ukraine, part 10, article 139 of the APC
of Ukraine). However, based on the above prin-
ciples of full recovery for damages caused, fair-
ness and reasonableness, it is not clear how to
address compensation (recovery) to the defend-
ant and to third parties for the costs related to
the proceedings, which will be furtherly termi-
nated (in particular, the objective and necessary
costs of legal aid; the costs of the parties and their
representatives related to arriving at the court;
the costs of involving witnesses, specialists,
interpreters, experts and examinations; the costs
of claiming evidence, examining evidence at their
location, providing of evidence; costs of other
procedural acts or preparing the case). The
law, procedural science and judicial practice do
not provide an answer to this question. Given
this, the article seeks to study the matter.

In the author’s opinion, the absence of such
compensation for judicial costs violates, primar-
ily, the fundamentals of justice, because it forces
defendants and third parties, in the absence
of their guilt and objective need for this (since
the proceedings have not been initiated by
them), to bear, among other things, the costs
of legal aid and the costs of appearing before
a court in a case initiated by the plaintiff, but
proceedings thereof are terminated furtherly
due to filing a lawsuit in a court of incompetent
jurisdiction. On the other hand, if the defend-
ant still has some way to expect compensation
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for the costs related to the proceedings (due
to the plaintiff's unjustified actions, based on
part 5, article 142 of the CPC of Ukraine),
the plaintiff has no such right, since compen-
sation for costs incurred by the plaintiff in
connection with the proceedings is not reg-
ulated by law, if the proceedings are termi-
nated by the Court of Appeal or the Supreme
Court on the grounds of filing a lawsuit in
a court of incompetent jurisdiction; since part 9
of article 141 of CPC of Ukraine providing
for the possibility of recovering judicial costs,
irrespective of the outcome of a dispute, from
a party for abuse of procedural rights is applied
if the dispute arises as a result of improper
actions of a party, and it may be applied only
on the basis of a decision on the merits that
enables to establish the cause of the dispute
and improper actions of the parties (defendant
or plaintiff, or both) that have led to it, while
provided the termination of proceedings it could
not be determined by the court, since the court
cannot establish the rights and relationship
of the parties and the circumstances (legal
facts) that gave rise to this legal relationship.

Therefore, it may be concluded that con-
trary to the provisions of part 5 of article 142
of the CPC of Ukraine which concerns unjus-
tified actions of the plaintiff in the procedural
aspect (that is actions of filing a baseless law-
suit and actions in a proceeding characterized
by abuse of procedural rights), part 9 of arti-
cle 141 of the Civil Procedure Code of Ukraine
is more concerned with improper actions by
a party in the substantive aspect, which gave
rise to the dispute and can be established only
on the basis of the outcome of the dispute settle-
ment (i. e. adecision on the merits of the dispute).

It should be noted that this issue is con-
nected with the costs related to proceedings,
since, when the proceeding is terminated
on the grounds that the case should not be
considered under the rules of civil proce-
dure, the defendant has the right to recover
the amount of court fees not from the plain-
tiff, but from the State budget of Ukraine
(such ratio decidenti is given in the decision
of the Grand Chamber of the Supreme Court
of May 12, 2020 in civil case Ne 464/104/16-c,
proceeding Ne 14-441cs19).

The rules for the apportionment of costs in
case of admission, termination of proceedings
or dismissal of proceedings are provided for in
part 5 of article 142 of the CPC of Ukraine,
according to which, in the event of the termi-
nation of proceedings or the dismissal of pro-
ceedings, the defendant has the right to claim
compensation for costs related to proceedings as
a result of the unjustified actions of the plain-
tiff. Similarly, according to part 9 of article 141

of the CPC of Ukraine, which, in the event
of abuse of procedural rights by a party or his/
her representative, or if the dispute has arisen
as a result of the improper actions by the party,
the court may impose judicial costs on such
party, entirely or in part, regardless of the out-
come of the dispute.

The Supreme Court has already repeatedly
argued on the interpretation of these provisions
of the procedural law. For example, according
to the Supreme Court, composed of the panel
of judges of the Second Trial Chamber of the Civil
Court of Cassation, in Judgement of January 14,
2021 in Civil Case Ne 521/3011 /18 (proceedings
Ne 61-10254sv20), the systematic interpreta-
tion of the provisions of parts 5, 6 of article 142,
part 9 of article 141 of the CPC of Ukraine
reveals that the plaintiff's unjustified actions as
grounds for compensation for the defendant’s
costs related to proceedings in accordance with
part 5 of article 142 of the CPC of Ukraine, are
the plaintiff's wilful acting in bad faith which
indicate an abuse of procedural rights. In
administrative case Ne 820/4347/17 (proceed-
ing Ne K/9901,/39893,/18), the Supreme Court,
composed of a panel of judges of the Admin-
istrative Court of Cassation, in the decision
of November 21, 2018, stated that the very
filing of a lawsuit to the court with violation
of jurisdiction rules and as a result, termina-
tion of the proceeding cannot be sufficient evi-
dence of the plaintiffs unjustified actions.
The Grand Chamber of the Supreme Court, in
a decision of December 18, 2019 in a civil case
Ne 640/1029/18 (Ne proceeding 14-443cs19)
did not accept the defendant’s argument that
the plaintiff's actions were unjustified due to
“wilful” bringing a “pointless action before
a court of incompetent jurisdiction”, since
the termination of the proceeding proved neither
the absence of a dispute between the plaintiff
and the defendant, nor the absence of the subject
matter of the dispute, nor the plaintiff's wilful
violation of the rules of subject-matter juris-
diction. Therefore, no grounds for charging
the plaintiff with the defendant’s costs of legal aid
are provided by part 5 of article 142 of the CPC
of Ukraine. Similar reasons are for compensation
for the costs incurred by the parties or third par-
ties in the event of the termination of the pro-
ceedings in the absence of the subject matter
of the dispute or in the event of nolle prosequi
(for example, Decision of the Supreme Court
composed of the Panel of Judges of the First
Trial Chamber of the Civil Court of Cassation
of 21 April 2021, in civil case Ne 199,/9188/16-c,
proceeding Ne 61-12504sv20, and Decision
of the Supreme Court composed of the Panel
of Judges of Economic Court of Cassation
of August 30, 2018 on case Ne 910/23235/17).
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Supreme Court Judge A. Hrushytskyi
argues that from the perspective of provisions
of part 9 of article 141 of the CPC of Ukraine,
the concept of “improper” in the Ukrainian lan-
guage is defined as such that does not comply
with certain norms, rules and requirements;
does not meet the requirements of proportional-
ity, symmetry, etc., as well as such that does not
correspond to the truth, reality; false, wrong;
incorrect; that does not lead to the desired
results. The application of this provision is not
well-established, while the notion of “improper
actions by a party” should be interpreted
together with the notion of “abuse of proce-
dural rights”. According to Supplementary
Decision of the GC SC of 23 October, 2019,
administrative case Ne 815/6171/17, the per-
son filed an administrative lawsuit to the State
Registrar for the annulment of the decision
and the obligation to perform certain actions
in November 2017. At that time, there was no
case law to attribute this category of disputes to
the civil court jurisdiction, so there is no reason
to believe that the plaintiff’s actions in bring-
ing the lawsuit were improper or unjustified.
The principle of proportionality in the appor-
tionment of judicial costs may not be applied
in case of abuse of procedural rights by a party
if the action is denied, judicial costs may be
imposed on the defendant (Hrushytskyi, 2019).

According to the Supreme Court in one case,
the apportionment of judicial costs is compensa-
tory and is, to a certain extent, the responsibility
of each of the parties for acts, including proce-
dural acts, in the course of proceeding (Decision
of the Supreme Court composed of the Panel
of Judges of the Administrative Court of Cas-
sation of October 20, 2020, case Ne 520/928,/19,
proceeding Ne K/9901/6985/20). Moreo-
ver, from the perspective of some scientists,
the incurring of judicial costs is an autono-
mous type of procedural offence (Stoliarov,
2004, p. 11), while the others do not con-
sider apportionment of judicial costs liable
(Zhukov, 2014, p. 102).

However, even if the apportionment of judi-
cial costs is recognised as such that entails lia-
bility, no grounds for such liability exist in
case of the termination of proceedings on
the grounds that the case should be considered
under the rules of another type of proceed-
ings, in our opinion, it is not possible to accuse
the plaintiff of unjustified actions in bringing
a claim before a court of incompetent juris-
diction, since it is the court that is required to
refuse to initiate proceedings on those grounds,
and then acceptance and consideration of such
claim (until the time of termination of the pro-
ceedings by a higher court) entails the liability
of the court primarily. Similarly, it is impossible
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to accuse the defendant of having had to go to
court as a result of his/her improper actions,
since the improper actions can only be estab-
lished by the outcome of the dispute on the mer-
its. That is to say, the termination of proceed-
ings on grounds of bringing an action before
a court of incompetent jurisdiction cannot
apply the requirements of part 9 of article 141
and part 5 of article 142 of the CPC of Ukraine
(or similar provisions of the APC or EPC
of Ukraine) when considering the issue of appor-
tionment of judicial costs. At the same time,
thelaw does not allow to recover judicial costs by
bringing an appropriate action (claim for com-
pensation of judicial costs) in another proceed-
ing. Therefore, the only solution is the appor-
tionment of judicial costs within the limits
ofthecaseinwhichtheproceedingsareterminated.

Formerly, we have already proved the objec-
tive need to change the procedural regulatory
mechanism for competence in civil proceed-
ings by requiring the court to transfer the case
(entirely or in part of plaintiff’s claims) by juris-
diction to another court, eliminating grounds
for termination of proceedings such as non-ju-
risdiction (Koroied, 2014, p. 109). Only last
year, in accordance with Law Ne 460-IX of Jan-
uary 15, 2020, articles 377 and 414 of the CPC
of Ukraine were supplemented by corresponding
provisions that regulate that in case of the ter-
mination of proceedings by the court of appeal
(cassation), under para. 1 of part 1 of article 255
of the Code, the court, on the basis of application
of the plaintiff, in written proceedings, makes
a decision on the transfer of a case to the court
of first instance, which has jurisdiction to hear
such case, except if several claims subject to dif-
ferent proceedings are joined in one proceeding
(or a case is transferred partly to a new consid-
eration or to a further consideration). Similar
provisions are contained in articles 319 and 354
of the APC of Ukraine and articles 278 and 313
of the EPC of Ukraine. Moreover, we argue that
such mechanism should cover the court of first
instance, as it can make a decision on the termi-
nation of proceedings on these grounds.

For example, the practical applica-
tion of articles 377 and 414 of the CPC
of Ukraine is the ruling of the Grand Chamber
ofthe Supreme Courtof May 12,2020in civil case
Ne 464,/104,/16-c (proceedings thereof was ter-
minated by the Grand Chamber of the Supreme
Court), according to which, on the applica-
tion of the plaintiff, case Ne 464,/104/16-c, on
the claim of the Sykhiv District Administra-
tion of the Lviv City Council to PERSON 1,
PERSON 2, third persons not claiming inde-
pendent claims regarding the subject mat-
ter of the dispute: Lviv Municipal Enterprise
Zhytlovyk-C, PERSON 3, about the removal
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of the unauthorized enlarged part of the bal-
cony has been transferred to the Lviv District
Administrative Court for further consideration.
At the same time, before transferring the case to
the court of competent jurisdiction, the Grand
Chamber of the Supreme Court, in another
ruling of May 12, 2020, did not establish that
the plaintiff had abused his procedural rights,
therefore, denied the defendant’s claim for com-
pensation from the Sykhiv District Adminis-
tration of the Lviv City Council, for the costs
of legal aid incurred by PERSON_1 related to
proceeding, as a result of the plaintiff’s unjusti-
fied actions. That is, the issue of apportionment
of judicial costs incurred in civil proceedings
was decided before the transfer to the court
of competent, administrative jurisdiction that
deprived the defendant of the opportunity to
claim for the compensation of costs incurred
as a result of considering the case on the merits
before the court of competent jurisdiction.

4. Conclusions

In our opinion, this “mechanism for trans-
ferring a case to a court of competent jurisdic-
tion” does generate a solution for the appor-
tionment of judicial costs within a particular
case provided this mechanism is applied not
voluntarily (at the request of the plaintiff),
but on a mandatory basis exclusively, along
with introducing a rule on the apportionment
of the costs as a result of deciding the case on
the merits. Consequently, when a case, after
being terminated in one type of proceeding,
is brought unconditionally before the court
of competent jurisdiction in another type
of proceeding, the plaintiff, on the basis
of the principle of disposition, will further

decide whether to dismiss the action (leave
it pending) or to continue to defend his/her
rights before a court of competent jurisdic-
tion. In this case it will be possible to apply
the general mechanism for apportionment
of judicial costs, that is, the relevant provisions
of apportionment of judicial costs, prescribed
by procedure law, on adjudication of a case on
the merits (article 141 of the CPC of Ukraine)
or the rules of apportionment of judicial costs
when a proceeding is terminated (in connection
with nolle prosequi or amicable agreement) or
dismissed (article 142 of the CPC of Ukraine).
Another option to resolve the issue
of the apportionment of judicial costs in
the event of the termination of proceedings on
the above-mentioned grounds, may be a proce-
dural time limit (for example, one month) for
the plaintiff from the termination of proceed-
ings on the grounds provided by para. 1 of part1
of article 255 of the CPC of Ukraine to sub-
mit an application under articles 377 and 414
of the CPC of Ukraine on transferring the case
to a court of competent jurisdiction. In such
a case, the failure of the plaintiff to submit
the application within the specified time limit
should be considered an abuse of procedural
rights (since the plaintiff has initiated pro-
ceedings in a court of incompetent jurisdic-
tion and does not wish to continue it in a court
of competent jurisdiction to prove the valid-
ity of his/her claims and the improper actions
of the defendant), which is the ground for
apportionment of judicial costs by the court
that has terminated the proceeding, considering
the provisions of either part 9 of article 141 or
part 5 of article 142 of the CPC of Ukraine.
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MEXAHI3M PO3HOLIY 3AIMICHEHUX CTOPOHAMU

CYJIOBUX BUTPAT YHACJIIIOK 3AKPUTTS ITPOBA I’ KEHHSA

B A/IMIHICTPATHUBHII ABO IUBLJIBHIN CIIPABI YEPE3 TIOJIAHHSA
II030BY /10 CYZ1Y HEHAJIE;KHOI IOPUCIUKIIIT

Anoranis. Memoto ctarTi € BU3HAUECHHS MOHATTS Ta IPU3HAYCHHS CY/IOBUX BUTPAT Y CY/L0BOMY IIPO-
1ieci, HalaHHS XapaKTepPUCTUKY KOMIIEHCAIi11HO1, TPeBeHTNBHOI Ta conialbHOI (DyHKIiN CyOBIX BUTpAT.
Pesyavmamu. Bu3HayaioTbcsi 0O3HAKU Ta IMPUHIMIN KOMIIeHcAIii (BiIIKOLYBaHHs) Cy/I0BUX BHUTpAT.
3ailicHIOETbCS anami3 cynoBoi npakTuku Bepxosroro Cyny cTOCOBHO BUPIlIEHHS HUTAHHS PO3IOJIILY
CY/IOBUX BUTPAT y pasi 3aKPUTTS MPOBa/KeHHs y crpasi. OGIPYHTOBYETHCS, 1[0 HA BiAMiHY BiJ M0JIO-
Kenb 4. 5 cr. 142 IITTK Ykpainu, ska cToCyeTbCss HEOOTPYHTOBAHUX [l TI03MBaYa caMe y [POLeCyasib-
HOMY acrekTi (To6To i 3 mpe stBJACHHST Ge3ITiICTABHOTO MO30BY Ta /il Y MPOIIEci, SKi XapaKTepU3yIOThCsI
3JIOBKMBAHHSIM IPOIECyaJbHUMU MpaBamu ), nosokerHs 4. 9 cr. 141 [IIIK Ykpainu Gisbiie cTocy€Th-
cs1 HEeIPaBUJIbHUX JIilf CTOPOHU B MaTepialbHO-IIPAaBOBOMY CEHCi, 1[0 IIPU3BEJU /10 BUHUKHEHHS CIOPY
Ta MOXKYTh Gy TH BCTAHOBJICH] JIUIIIE 32 PE3YIHTATAMHU BUPIIIIEHHS TAKOTO CIIOPY (TOOTO MiJ[ Yac yXBaJeHHsI
pitmenHs 1o cyTi cnopy). HaBoasitbest npaBosi no3uttii Bepxosroro Cyy 3 IpUBO/Y TIyMauyeHHS 3a3Ha-
YeHUX I10JI0KeHb IIpoliecyanbHOro 3akoHy. IlinTpumyerbes miaxis, srifHo 3 SKUM CIPUUMHEHHS CY/I0BUX
BUTPAT € CAMOCTIHIHUM BHJIOM ITpOlleCyaJibHOTO TIpaBonopyents. HaBoanTbes 3araibhe mpaBuiIo, 3rij-
HO 3 AKUM BUPILIEHHSA NUTAHHA PO3NOJALLY CYAOBUX BUTPAT JAOIYCKAETLCA JIALIEC B MEKaX Ti€l ClIpaBH,
IIPOBA/KEHHS B SIKill 3aKPUBAETHCS. AHATI3YIOTHCS ITOJIOKEHHS IPOIIECYATbHOTO 3aKOHY TIPO Tepeiauy
CIIpaBy 10 Cy/1y IIepIIoi iHCTaHILii, 10 IOPUCAUKILIT SIKOTO Bi/[HECEHO PO3IVIAJ TAKOI CIIPAaBU B Pa3i 3aKPUTTS
CY/IOM anesdniitHoi (KacariitHol) iHCTaHIil TIPOBa/IKEHHS y CIIPaBi 3 MOTHUBIB HPe IBIEHHS TI030BY /10
Cy/ly HEHAJIEKHOT FopCIUKILi. Bucnosxu. [list Toro mo6 3a3HaueHil «<MeXaHi3M ITepe/adi CIipaBH JI0 Cy Ly
HAJIEKHOT IODUCAMKILIi» Bee-Taky 3a0e31edyBaB BUPIIEHHS MATAHHS PO3IOALTY CY[IOBUX BUTPAT Yy MEKAX
KOHKPETHOI CIIPABHU, aBTOPOM 3aIPOIIOHOBAHO, 106 HOTo 3aCTOCYBaHHS BiOyBaIoCs B 060B'SIBKOBOMY
MOPSIZIKY 3 OJHOYACHUM 3aIIPOBA/KEHHAM IIPABUJIA [IPO BUPIlIeHHS MUTAHHS 1010 PO3NOAILY Cyl0BUX
BUTPAT CaMe 3a pe3yJibTaTaMy BUPILIEHH: TaKOi CIIPaBU 110 CYTi B Cy/i HAJIEKHOI IOPUCAUKILI.

KmouoBi cioBa: cy/0Bi BUTpaTH, PO3IOILJ, KOMIIEHCAIis, 3aKPUTTS TIPOBA/KEHHS, CIIPABa, 10308,
Cy/L, IOPUCMKILIA.
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