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LEASE AGREEMENT IN MODERN NATIONAL
AND EUROPEAN LEGISLATION

Abstract. The purpose of this research is to clarify particularities of the regulation of a lease
agreement under national law and as compared to the current experience of European countries. Research
methods. The author used general scientific and special methods of scientific cognition. Results. The
state of legal regulation of leasing in Ukraine is analyzed taking into account the latest innovations. In
addition, the author highlights challenging issues in the use of the leasing institution and gives the general
characteristic of the peculiarities of national leasing laws. By relying on the study of the provisions
of legislative instruments of European countries related to the regulation of leasing, the basic approaches
to the definition of leasing in other countries are identified. The peculiarities of modern legislative
regulation of contractual leasing relations in European countries are outlined by comparison with
national legal regulation. Conclusions. According to national laws, the legal structure of a lease agreement
is quite complex because it combines the elements of purchase and rent agreements. The definition
of a lease agreement available in Article 806 of the Civil Code of Ukraine renders a model which provides
for relations of direct and indirect leasing as opposed to the statutory definition of leasing of the better
part of the studied European countries. The specific nature of contractual leasing relations and the need
to apply the provisions on related types of agreements lead to a different interpretation of the essence
of the relevant legal institution and create problems in practice, as evidenced by case law. It is established
that in European countries, there is a common approach under which the issues of leasing activities and,
in particular, the definition of the contractual structure of leasing are primarily regulated by civil laws,
which consolidate the original conceptual models of leasing, basic principles, the content of obligations,

the status of the contracting parties, as well as other issues elaborated in special legislation.
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1. Introduction

It is well known that leasing transactions are
an essential and widespread tool of economic
activity in many countries, and the leasing
services market is sufficiently advanced today
in the USA and many countries of the Euro-
pean Union. Dynamic development and grow-
ing attention to the leasing sector is driven by
the fact that leasing is one of the key means
of optimizing production capacity and renew-
ing fixed assets of enterprises, which, in turn,
improves the quality and efficiency of manufac-
turing, progress of many industries, and the econ-
omy in general.

Studies on the practical realization of leasing
in Ukraine and the world allow concluding that
leasing is a powerful tool that has significant
potential (Cherep, Koshkarbaev, Mendyhal-
yev, 2016; Karintseva, 2016). At the same time,
it is obvious that the condition for the proper
functioning of the leasing market in Ukraine
involves ensuring effective statutory regula-
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tion of this legal institution. It provides for
complete settlement of relevant legal relations,
identification of the legal status of the parties to
the lease agreement, requirements for content
and form, standardizing types and forms of leas-
ing, and the consequences of breach or undue
fulfilment of the terms of the lease agreement.
Some aspects of the legal regulation of leas-
ing relations in Ukraine, the general characteris-
tics and legal nature of leasing, and the analysis
of contractual leasing relations with the partic-
ipation of some special entities are covered in
the contributions by many domestic researchers,
whose best practices lay groundworks for further
scientific activities in a theoretical and practical
realm of the operation of the leasing institu-
tion in Ukraine (Bielousova, 2009; Ukhanova,
2009; Sichko, 2006; Lovynchuk, 2008; Osadko,
2016; Lepekh, 2021). However, considering
the dynamic changes, enhancement, and expan-
sion of international commercial cooperation,
tendencies towards intensification, develop-
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ment, and complication of contractual relations,
including with the participation of foreign
entities and because scientific literature mostly
deals with general issues of legal characteris-
tic of leasing and leasing entities in Ukraine,
the author holds the analysis of the national
legal regulation of contractual leasing relations
relevant and necessary for the doctrine of civil
law and law enforcement practice in the context
of reviewing a foreign experience of statutory
regulation of the relevant legal institution. The
abovementioned will provide insight into cur-
rent practices and approaches to the application
of a lease agreement and allow identifying ways
to improve national legislation. The purpose
of this research is to clarify features of the reg-
ulation of a lease agreement following national
law and compared to the current experience
of European countries in this area.

2. Leasing in national legislation and chal-
lenges of its application. At the level of national
legislation, obligations arising under a lease
agreement are generally regulated by the Civil
Code of Ukraine (hereinafter — CC of Ukraine),
which comprises the main provisions of this
contractual structure. Moreover, the relevant
legal relations are governed by special legisla-
tion. First of all, it is about the Law of Ukraine
“On Financial Leasing”, which was adopted in
anew wording as of 04.02.2021.

In the legal doctrine and world practice
of leasing activities, the separation of different
types of leasing depending on the selected cri-
teria (the scope of the obligation, the purpose
of the entities of leasing, etc.) (Kulyniak, 2008),
which is also conveyed at the level of legal sys-
tems of each state taking into account the pecu-
liarities of the country’s economy, social needs6
and legal traditions, is a matter of general
observation.

However, when studying the particular-
ities of national and European leasing laws,
first of all, it is worth paying attention to
the civil legislation of Ukraine, which fixes
the original unified principles of the regula-
tion of contractual relations emerging based
on lease agreements. Thus, according to
Article 806 of the Civil Code of Ukraine (here-
inafter — CC of Ukraine), under a lease agree-
ment, one party (a lessor) shall transfer or shall
be obliged to transfer for use to another party
(a lessee) the property owned by the lessor
under the ownership right and acquired with-
out any preliminary agreement with the les-
see (direct leasing), or the property specially
acquired by the lessor from the buyer (a sup-
plier) in compliance with the specifications
and conditions set out by the lessee (indirect
leasing) for a definite time and fixed charge
(lease payments).

6

Following the above legal construction, gen-
eral provisions on purchase and sale and provi-
sions on the supply agreement, unless otherwise
provided by law, shall be applied to civil legal
relations based on a lease agreement, consider-
ing its unique nature. The provisions on rent are
also applied to the lease agreement considering
the particularities established by the law.

The analysis of the mentioned provisions
of civil law shows that the legal structure
of a lease agreement is quite complex that
causes a somewhat ambiguous interpretation
of the essence of the legal institution and creates
problems in law enforcement, misunderstand-
ings between participants of civil law relations,
which are grounded on lease agreements. In
domestic contractual practice, there are known
cases when the parties do not have a single
interpretation of the nature and consequences
of the concluded lease agreement. In particular,
it is about the erroneous perception of the leas-
ing obligation exclusively as an obligation aris-
ing from an agreement of sale, lease, loan, etc.,
that leads to erroneously expected legal conse-
quences that are not provided for the contrac-
tual leasing relations.

A striking example of challenging issues in
the application of a lease agreement is litigation,
which is also a result of incomplete statutory
regulation of the relevant binding legal rela-
tions based on the lease agreement.

For example, in terms of one of the law-
suits concerning the invalidity of a financial
lease agreement, the object of which was
a car, and the recovery of funds paid under
such an agreement, the Supreme Court had to
clarify the legal nature of the financial lease
agreement and the requirements for a form
of its conclusion. Therefore, the court of cassa-
tion noted that “the financial lease agreement
is mixed by its legal nature and contains
elements of the agreements on lease (rent)
and purchase-sale of a vehicle that follows from
the agreement according to Article 628 of CC
of Ukraine (Judgement of the Supreme Court in
the case No. 404/4702/18- 11 as of 01.04.2020).

In another case, a plaintiff filed a law-
suit in court to recognize the agreement valid
and declare the ownership of the leased
item, believing that he acquired ownership
of the leased item by fully complying with
the agreement terms for lease payments. When
revising the judgment of the appellate court to
dismiss the claim, the court of cassation noted
that “...Under the lease agreement, the lessor’s
property interest means investment and future
profitable payback, and the lessee’s prop-
erty interest — the ability to use and acquire
the title to the leased object. The Supreme
Court also pointed out that because the finan-
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cial lease agreement is subject to the rules of CC
of Ukraine, which regulate sale and rent rela-
tions, the financial lease agreement, the subject
of which was the car,had tobe concluded not only
in writing but also notarized — the parties did
not take into account this fact when concluding
the agreement (Judgment of the Supreme Court
in the case No. 694/523/18 as of 03.02.2021).

Consequently, the synergy between the state
of statutory regulation of leasing relations
and the efliciency and stability of the appli-
cation practice of this civil law institution is
apparent.

In this context, it is worth mentioning that
statutory regulation of the leasing services mar-
ket in Ukraine has recently been improved. As
mentioned above, the new version of the Law
of Ukraine “On Financial Leasing” was adopted
on 04.02.2021. The explanatory note to
the draft emphasizes that amendments are trig-
gered by an urgent need to bring the legisla-
tion in line with modern practices and the best
world experience of leasing functioning as
one of the most common methods of financing
technical re-equipment, eliminating contradic-
tions between definitions, overcoming conflicts
between general civil and specific financial laws.

Scientific literature has already paid atten-
tion to the need for more detailed regulation
of leasing in the Civil Code of Ukraine, laws or
bylaws to ensure the specification and unifica-
tion of terms, taking into account the features
outlined in international acts on financial leas-
ing, and address the gaps elucidated by case law
(Habriadze, 2019, p. 51).

In particular, among other things, a sig-
nificant step in ensuring the unity and stabil-
ity of the leasing practice in Ukraine was
the amendment of Chapter 58 of the Civil
Code of Ukraine, Art. 809-1, which regulates
the relations between the lessee and the lessor
in case of invalidation of the lease agreement
or the establishment of its nullity, stipulating
the lessee’s obligation to redeliver the property
to the lessor in the manner and under the condi-
tions fixed in the mentioned article, and deter-
mines the obligation and conditions for reim-
bursement of the amount of lease payments to
the lessor for the entire period of use.

However, the author believes that both
the 1997 version of the Law and the new version
contain a quite imperfect definition of the cate-
gory “financial leasing” as it does not fully reflect
the essence of this legal institution in various
aspects of its application and does not comprise
clear criteria for distinguishing this contractual
construction from related types of agreements.
It is worth agreeing with the reasonable com-
ments of the Central Legal Department, pro-
posed towards the 2019 draft law “On Financial

Leasing”, about the vague and too generalized
nature of the definition of the mentioned term.

3. Foreign experience of the legal regu-
lation of contractual leasing relations exem-
plified by European laws. In this regard,
the practice of other countries in the legal regu-
lation of contractual leasing relations in general
and the legislative definition of the leasing con-
tract in particular sparks interest.

The EU accounting rules on leasing, part 2
of paragraph 3, contain the wording of the gener-
alized concept of leasing as an agreement under
which the lessor (owner) transfers to the lessee
(renter) the right to use the asset in exchange
for payment or a number of payments. The
document also provides definitions of financial
and operating leases.

Article 361 of Chapter 17 “Lease agreement”
of the Law of Obligations Act of the Repub-
lic of Estonia defines a lease agreement as that
under which the lessor undertakes to purchase
the leased item specified by the lessee from
a specific seller and deliver possession to the les-
see, and the lessee undertakes to pay for the use
of the leased object.

An analysis of this contractual structure
allows the author to conclude that unlike
national legislation, which consolidates direct
and indirect leasing, Estonia does not fix direct
leasing for the statutory regulation of legal rela-
tions based on a lease agreement. This is con-
firmed by the fact that the legislative formulation
of the lease agreement has a direct reference to
the formula “the lessor undertakes to purchase
and deliver...”, while the CC of Ukraine does not
restrict the contracting parties from identifying
the leased item as the property which belongs
to the lessor on the right of ownership and has
been acquired by him without prior agreement
with the lessee.

Compared to national legal regulation,
the transfer of the risk of accidental destruc-
tion and accidental damage of the leased object
is also determined more bindingly. In partic-
ular, Article 364 of the above Law sets forth
that the relevant risks pass to the lessee during
the transfer of the leased object. As opposed
to Article 809 of CC of Ukraine, the men-
tioned legislative provision directly indicates
the moment of transfer of risks and prevents
exceptions to general rules and attributing this
issue to the discretion of the parties.

The provisions of Chapter XVII “Lease
Agreement” of the Civil Code of the Republic
of Poland (hereinafter — CC of Poland) regulate
the contractual leasing relations in detail. Thus,
Article 709-1 stipulates that the financing party
undertakes, in the course of its business, to pur-
chase the goods from the specific supplier under
the conditions fixed in this agreement and trans-

1



9/2021
CIVIL LAW AND PROCESS

fer the item to the user for use to receive benefits
for some time, and the user undertakes to pay
to the financing party the agreed sum — a mon-
etary reward which at least is equal to the price
or payment for the purchase of the goods by
the financing party.

Therefore, as well as under Estonian law,
the rules of CC of Poland do not provide for
direct leasing. In addition, it is interesting that
in contrast to the provisions of CC of Ukraine,
the legislator specifies the sum payable for the use
of the leased object within this article when for-
mulating the definition of the lease agreement.
Such an approach is reflected in paragraph 2
of Article 5 of the Law of Ukraine “On Financial
Leasing” as one of the features that allows one to
define leasing as financial, i.e., when concluding
a financial leasing contract, the amount of lease
payments is equal to or exceeds the initial cost
of the object of financial leasing.

In Hungary, the issue of leasing relations is
also regulated by the Civil Code. In particular,
according to Article 409 of Section LIX “Finan-
cial leasing”, under a financial lease agreement,
the lessor is obliged to transfer the thing or
right (leasing object), which he owns, for use
for a specified period, and the lessee is obliged
to accept the leasing object and cover payments
if: following the agreement, the lessee gains
the right to use the leased asset until the end
of its economic life or after its completion; or,
if the use is agreed upon for a shorter period,
the lessee gains the right to buy the leased asset
after the agreement’s expiration without any
consideration or at well-below market price
at the time of entering into the agreement; or
the total sum of lease payments reaches or
exceeds the market value of the leased asset that
was available at the time of contracting.

If in the mentioned states codified civil acts
determined the basic principles of regulation
of contractual leasing relations, and, for exam-
ple, the Civil Code of Spain does not fix separate
regulation of leasing at all by permitting spe-
cial legislation to standardize this issue. Thus,
the Law on management, control and solvency
of credit institutions 10/2014 as of June 26,
2014, attributes to financial leasing transactions
those agreements the sole purpose of which is
to deliver possession of movable or immovable
property acquired for any given purpose in
accordance with the specifications of the future
user in exchange for compensation consisting

of periodic payments. Leased-out objects must
be used exclusively for agricultural, fishing,
industrial, commercial, craft purposes, in ser-
vice or professional activities. At the same time,
the financial lease agreement shall consolidate
provision for the user’s right to repurchase
the leased asset after agreement expiration.

In the Portuguese Republic, leasing rela-
tions as an individual and special type of obli-
gation in a group of lease agreements is not
regulated by of the Civil Code. They are regu-
lated by special legislation on financial leasing
and the activities of leasing companies.

The analysis of national legislation and expe-
rience of legal regulation of contractual leasing
relations in other European countries allows
concluding that there is a more widespread
approach under which the issue of leasing activ-
ities and, in particular, the contractual struc-
ture of leasing is primarily regulated by civil law
rules, which fix the original conceptual mod-
els of leasing, the basic principles, the essence
of binding legal relations, the status of the con-
tracting parties, as well as other matters worked
out in special legislation.

4. Conclusions. Under national law,
the legal structure of a lease agreement is quite
complex as it combines the elements of purchase
and lease (tenancy) agreements. The definition
of the lease agreement available in Art.806
of CC of Ukraine reflects the model which pro-
vides for relations of direct and indirect leas-
ing, compared to the laws of studied European
countries. The special nature of contractual
leasing relations and the need for application
of provisions on related types of contracts for
their settlement cause a somewhat ambiguous
interpretation of the essence of the mentioned
legal institution and generates problems in law
enforcement, misunderstandings between par-
ticipants in civil law relations, as evidenced by
judicial practice.

Analysis of the legal regulation of leasing in
European countries allows the author to con-
clude that there is a more common approach
under which the issue of leasing activities and,
in particular, the definition of the contractual
structure of leasing is primarily regulated by
civil laws, which fix the original conceptual
models of leasing, fundamental principles,
essence of obligations, status of contracting par-
ties, and others issues that are elaborated within
special legislation.
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JOT'OBIP JISUHI'Y B CYYACHOMY HAIIIOHAJIbHOMY
TA EBPOINEMICBKOMY 3AKOHO/IABCTBI

Auotanisi. Memoro JOCJIIKEHHS € 3'sicyBaHHs1 0cOOIMBOCTEN persiaMeHTallii JoroBopy J3UHTY 3a
HaIliOHATbHUM 3aKOHOJIABCTBOM Ta 3 OIVIAY HAa CYYacHWIl JIOCBii KpaiH €Bponu B 1 cdepi. Memo-
O0u docniodxcenns. 1lin vac HOCITIIKEHHST OKPECJIEHOI TPOOIEMATHKU 3aCTOCOBAHO 3arasibHOHAYKOBI
Ta creniajbHi METOAM HAYKOBOTO Ti3HaHHS. Pe3yavmamu. TIpoanasiizoBaHO CTaH MPaBOBOTO PETYJIIO-
BaHHs JI3MHTY B YKpaiHi 3 ypaXyBaHHAM OCTaHHIX HOBOBBEIEHD, 0XapPaKTEPU30BAHO IPOOJEMHI TUTaHHST
B 3aCTOCYBAHHI IHCTUTYTY JH3HHTY Ta HA/[AHO 3arajibHy XapaKTePHCTHKY OCOOJIMBOCTEN HAIIOHAIBHOTO
3aKOHO/IABCTBA PO Ji3uHT. Ha mizicTaBi BUBYEHHS MOJIOKEHD 3aKOHO/IaBUMX aKTiB KpaiH €BPOMH 100
peryJIloBaHH: JI3UHTY OKPecJeHO OCHOBHI Mi/IXOIX /10 BU3HAUEHHS MOHATTS JI3UHTY B IHIINX KpaiHax,
0COOJIMBOCTI Cy4acHOi 3aKOHOMABYOI periaMeHTallil IOTOBIPHUX JI3WHIOBUX BIIHOCHH Y €BPONEHCHKUX
KpaiHax MOPiBHSIHO 3 HAI[IOHAJIbHUM PABOBUM PETYJIIOBAHHAM. Buchosxu. 3a HallioHaIbHUM 3aKOHO/IAB-
CTBOM IOPU/IMYHA KOHCTPYKIIis1 JOTOBOPY JIBUHTY € IOCUTH CKJIAIHOW, OCKLIbKY [OEAHYE B COOI eJIEMEHTH
JIOTOBOPIB KYMiBJIi-MPOAAXKy Ta HAaliMy (OpeH/1). Y BU3HAYEHHi JIOTOBOPY JIi3UHTY, TII0 MiCTUTLCS Y CTATTi
806 LlusisbHOTO KOJEKCY YKpaiHu, BioOpasKeHO MOJIeJIb, SiKa Mepeabadyac BiIHOCKHU IPSMOTO Ta Helpsi-
MOT'O JIIBUHTY, HA BIZIMiHY BiJl 3aKOHOJABUOr0 BU3HAUEHHS JI3UHIY B OLIBIIOCTI AOCIIUKYBAaHUX KpaiH
€sporm. OcobimBa MPUPO/a JOTOBIPHUX JH3MHTOBHUX BITHOCKH 1 HEOOXIAHICTb 3aCTOCYBaHHSI MOJOKEHD
TI0/I0 CYMiKHIX BU/IiB IOTOBOPIB 3YMOBJTIOE JIETO PO3Pi3HEHE TPAKTYBAHHS CYTHOCTI 3a3HAYEHOTO TIPaBo-
BOTO IHCTUTYTY Ta TPOOJIEMH ¥ [IPABO3ACTOCYBAHHI, PO IO CBIYKMTD CY0BA TPaKTHKA. BeTaHoBIIEHO, 110
y KpaiHax €Bpornu MOMUPeHHi MifIXifl, 32 SKOTO MUTAHHS JII3UHTOBOI JisIBHOCTI, 30KpeMa BU3HAUEHHST
JIOTOBIPHOI KOHCTPYKIIii JII3UHTY, yHOPMOBaHe HacaMIiepel Ha PiBHi aKTiB IMBITBHOTO 3aKOHO/IABCTBA, SKi
BCTAHOBJIIOIOTH BUXI/IHI KOHIENTYaJIbHI MOZEJI JI3UHTY, OCHOBHI 3acajiit, 3MiCT 3000B'I3aJIbHUX MIPABO-
BiJIHOCHUH, CTATyC CTOPIiH JIOTOBOPY, a TAKOJXK iHIIIi MUTAHHS, SIKi 3HAXO/SATH CBiil PO3BUTOK Y CIIEI[iaTbHOMY
3aKOHO/IABCTBI.
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