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DEFINITION OF THE TERM “REHABILITATION”
IN CRIMINAL PROCEDURE LAW OF UKRAINE

Abstract. The aim of the study is to analyse some definitions of the term of rehabilitation
of persons unlawfully prosecuted and, consequently, to synthesise the author's perspective on this
term, which should correspond to modern legislative trends. Results. The relevance of the article
is determined by the fact that the criminal procedure legislation and the derivative legal science
of criminal procedure never stand still and always continue the search to legislate unregulated
relations and improve existing legal regulations. To date, the concept of rehabilitation is not finally
resolved. It must repeal unlawful procedural decisions of law enforcement agencies and fully restore
previously lost and limited rights of a rehabilitee. The Ukrainian criminal procedure legislation in
force and the science of criminal procedure are in a state of continuous change and search with regard
to regulating current or legislating unregulated legal relations. Nowadays, the problem of regulating
rehabilitation relations in criminal proceedings has become acute, first of all, there is no definition
of the term "rehabilitation”, which would provide a relevant and legal interpretation of the above
phenomenon in criminal proceedings. The aim of the article is to analyse some definitions of the term
of rehabilitation of persons unlawfully prosecuted and thus, synthesise the author's perspective on
this term, which should correspond to modern legislative trends. The article analyses the authors’
definitions by legal scholars: Bezliepkin B.T., Tadzhyiev T.T., Shylo N Ya., Skvortsov M.M.,
Boitsova L.V.,, Vitske R.E., Antonov V.I., Klimov H.Z., Rohachev S.0O., Shumylo M Ye., Koval O,
Mazur M.R., and Kaplina O.V. Conclusions. In the course of investigation, the author concludes that
in most cases the definitions render the term "rehabilitation” in the "broad" meaning, and the author
emphasizes that the term "rehabilitation” in criminal proceedings should be considered as a process
inseparable from the criminal procedure and have features, namely: observance of the principle
of publicity, compensation for pecuniary and non-pecuniary damage, and complete (comprehensive)
restoration by public authority/authorities of the lost rights of a person unlawfully prosecuted
(suspect, accused, convict). Finally, the author's definition of the term "rehabilitation” is given.

Key words: criminal procedure, institute of rehabilitation, cancellation of the decision, restoration
of rights.

1. Introduction The issue of rehabilitation has been
The criminal  procedure legislation  under focus of many well-known researchers:

and the derivative legal science of criminal
procedure never stand still and always con-
tinue the search to legislate unregulated rela-
tions and improve existing legal regulations.
To date, the concept of rehabilitation is not
definitively resolved. It must repeal unlawful
procedural decisions of law enforcement agen-
cies and fully restore previously lost and limited
rights of a rehabilitee.

To date, the law has not established a proce-
dure for the rehabilitation of persons unlawfully
prosecuted in criminal proceedings. Neverthe-
less, despite the presence of many scientific pro-
posals on the definition of this term, there is no
official term of “rehabilitation”.
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B.T. Bezliepkin, L.V. Boitsova, O.V. Kaplina,
A.O. Orlova, M.I. Pastukhov, O.0O. Podo-
pryhora, M.S. Strohovych, T.T. Tadzhyiey,
D.V. Tatianin, M.Ye. Shumylo, A.M. Smirnova,
et al. However, a scientific analysis of the provi-
sions on rehabilitation provided for in the CPC
of Ukraine requires further analysis and the reg-
ulatory mechanism.

In the study by A.M. Smirnov, the focusis on
the concept of recovery for damages caused to
victims of justice and abuse of power (Smirnov,
2004, pp. 42-62).

In turn, G.O. Yashina emphasises a set
of rehabilitation provisions of foreign countries
and rehabilitation provisions of repressed peo-
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ples and victims of political repression (Yashina,
2015, pp. 56-104).

The aim of the study is to analyse some defi-
nitions of the term of rehabilitation of persons
unlawfully prosecuted and thus, synthesise
the author's perspective on this term, which
should correspond to modern legislative trends.

2. Features of defining terms in the legisla-
tion of Ukraine

To date, Ukrainian domestic legislation does
not provide a clear answer as to how and in what
manner to observe the principle of criminal pro-
cedure declared in Art. 2 of the CPC of Ukraine,
namely “.. that every person who has committed
a criminal offence shall be prosecuted to the extent
of his or her guilt, no innocent person shall not be
accused or convicted, no person shall not be sub-
jected to ungrounded procedural compulsion...”
(Criminal Procedure Code of Ukraine, 2012),
which, in the author’s opinion, should be imple-
mented through the institution of rehabilita-
tion in criminal proceedings. Therefore, regard-
ing the term “rehabilitation,” or according to
some scholars “legal rehabilitation,” nowadays
no unanimous perspective exists. The follow-
ing terms under study permits concluding that
most of scientists understand the term “rehabil-
itation” in a broad sense. The author holds that
the national legislation in force allows the term
“rehabilitation” to be considered in a narrow
context due to the nature of the latter, that is,
“rehabilitation in criminal procedure.”

Soviet lawyer B.T. Bezlepkin argues
that rehabilitation “should be considered as
the acquittal of the defendant or the termination
of a criminal case in respect of a convicted person,
an accused person, or a suspect due to the absence
of an event or constituent elements of a crime, or
due to the lack of the proof of the commission
of a crime in respect of these persons” (Bezlep-
kin, 1975, p. 13). In our opinion, this term
does not correspond to the complete picture
of the phenomenon of “rehabilitation” since it
does not provide for a procedure for recovery
of lost rights to an individual.

Therefore, according to T.T. Tadzhiey,
rehabilitation in criminal proceedings "is
a decision of the competent law enforcement
body, prescribed in a criminal procedure regu-
lation, that states that the absence of event or
the constituent elements of a crime or that par-
ticipation in the commission of a crime of this
person is not proven” (Tadzhyev, 1991, p. 15).
T.T. Tadzhiev’s perspective is consistent with
that of B.T. Bezlepkin and does not include
a component of the participation of State
authorities in the full restoration of lost rights
as a result of unlawful criminal prosecution.

N.Ya. Shylo argues that rehabilitation is “rot
only the termination of criminal proceedings or

the acquittal by a court of persons illegally pros-
ecuted, the legal grounds and the range of actors,
but also the legal effects (for example, restoration
of the reputation and honour of innocent people
and compensation for material damage)” (Shilo,
1981, p. 16). On the basis of this definition,
N.Ya. Shylo does not determine the leading role
of state bodies in rehabilitation measures, since
it is the latter that have sufficient competence
to realize the full and final restoration of the lost
rights of a person. The author’s term implies
a number of features, bypassing its specific
essence. It should also be noted that the cate-
gory of “termination of criminal prosecution”
may include the termination of criminal pro-
ceeding which is carried out not only on reha-
bilitative grounds.

According to M.M. Skvortsov, “rehabili-
tation in the social sense of its content should
entail complete and unquestionable restoration
of the reputation of the unlawfully accused, resto-
ration of his/her former rights, recovery formate-
rial damages caused” (Skvortsov, 1970, p. 111).
When the author argues that studies “reha-
bilitation” in criminal procedure relations, he
recognizes that the above phenomenon cannot
exist in isolation from the science of criminal
procedure at the present stage of the develop-
ment of legal science, therefore, it should imply
solving the problem of the very criminal proce-
dure. This is more narrow, concrete than solv-
ing abstract “social problems.” “Incorrect accu-
sation” also does not provide the participant
of a rehabilitative relations with the possibility
of final restoration of lost rights, since the term
“incorrect accusation” can be interpreted simul-
taneously in several meanings: how incorrectly,
improperly, erroneously an indictment against
a particular person has been made; an erroneous
indictment may be made on the basis of a mis-
take by an authorized person (intentional or
unintentional), or insufficient evidence or evi-
dence obtained by unlawful means. Therefore,
on the other hand, the term “incorrect accu-
sation” can be used as in respect of the person
guilty, but guilty of committing another crime.
In such a case the participation of such a per-
son in rehabilitation activities is inappropriate,
the act of rehabilitation will be of useless legal
force, or in other case only measures of so-called
“partial rehabilitation” are permitted for such
a person that does not completely reveal the full
essence of the term “rehabilitation.”

L.V. Boitsova argues that rehabilitation is
“the return of lost rights and benefits, elimination
of legal restrictions related to unlawful convic-
tion, prosecution, deprivation of liberty of inno-
cent persons, as well as restoration of further
legal capacity” (Boitsova, 1990, p. 8). Moreover,
while L.V. Boitsova properly identifies a list
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of the activities and means by which a person
should be reinstated in his or her lost rights, but
no chief executive (addressee) of such activities
is identified, which is directly the State repre-
sented by its bodies and officials. The author
has not provided for an obligation on the part
of the State to compensate rehabilitees for prop-
erty damage caused.

R.E. Vitske defines the concept of “reha-
bilitation” as follows: “This is a procedure for
restoring the rights and freedoms of a person
unlawfully unjustly subjected to criminal prose-
cution and compensation for the harm caused to
him/her, as well as restoration of reputation, hon-
our of innocent citizens” (Vitske, 2007, p. 11).
Vytske’s definition quite aptly states that “reha-
bilitation” in criminal procedure is first and fore-
most a practice. But this definition is somewhat
general, since the phrase “innocent citizens”
enables ambiguous interpretations. Citizens
may be innocent due to unlawful accusations
and to criminal, disciplinary, administrative,
civil and other charges.

According to V.I. Antonov, rehabilitation
is “annulment of legal effects of repression,
restoration of legal position and reputation
of a person, as well as compensation for dam-
ages caused” (Antonov, 2001, p. 11). In this
case, the author defines the concept of “reha-
bilitation” in a broad meaning. Nevertheless,
as we have already stated, modern legal science
cannot envisage rehabilitation separately from
criminal proceedings, nor can the specific scope
of legal relations and the actors involved in
the implementation of rehabilitation be defined.

With regard to the definition of G.Z. Kli-
mova, it can be concluded that the latter along
with the previous two terms, proposed by scien-
tists, also provides a definition of rehabilitation
in the same broader context, “Rehabilitation is
a legal means of correcting gross investigative
and judicial errorvs. It occurs there and when
the fact of unlawful prosecution is involved”
(Klimova, 2005, p. 93).

S.0. Rogachev considers that “rehabilitation
is a recognition by the State, through the person
conducting the initial inquiry, the investigator
or the court, of the unlawfulness of the crimi-
nal prosecution of a person by issuing a deci-
sion, determination of a sentence or a sentence
and providing an opportunity for the rehabili-
tee to restore the violated rights and to recover
all damages caused” (Rogachev, 2009, p. 154).
Rehabilitation is an objective process carried
out in accordance with the principles of crim-
inal procedure. The role of the person con-
ducting the initial inquiry, the investigator or
the court is merely an instrument whose deci-
sion should be aimed at eliminating prior errors
committed and establishing an offence by fal-

138

sification, as a further obligatory ground for
the opening of disciplinary/criminal proceed-
ings on the facts revealed. Providing an oppor-
tunity for restoration does not constitute a de
facto remedy. Rehabilitation was in fact a guar-
antee of ensuring that all perpetrators have
brought to justice and that innocent persons
have not been liable. Therefore, the possibility
of ensuring the restoration of lost human rights
should not be a substitute for the actual resto-
ration of lost rights in the event of establishing
the unlawfulness of the decisions.

3. State responsibility to a person in crim-
inal proceedings

Domestic scientists in the field of crimi-
nal procedure advocate similar approach to
thenatureandobservanceoftheprincipleofpub-
licity. For example, according to M.Y. Shumylo,
“Rehabilitation is a form of implementing
the principle of State responsibility to the per-
son in criminal proceedings. It is an institution
of public law in which the law-restoring crimi-
nal procedure relations is regulated on the basis
of formality, using under subsidiary terms provi-
sions in civil, labour, pension and other branches
of law, where the leading actor is the State in
the person of the court” (Shumylo, 2019, p. 600).
Therefore, in the author’s view, the concept
of responsibility to one person is erroneous,
since the State is a systemically important col-
lective actor that realizes its interests through
the state authorities, as an instrument for
the realization of socially important needs.
Consequently, to oppose the State and one per-
son is, according to the auhtor, somewhat inap-
propriate. Rehabilitation, as an integral part
of criminal proceedings, is itself part of public
law and therefore the principle of publicity
may not be defined as leading in the process
of rehabilitation.

According to O. Koval, "Rehabilitation in
criminal proceedings is a system of social and legal
measures provided for by law aimed at the full res-
toration of previous human rights that have been
unlawfully prosecuted or convicted, and compen-
sation for damage caused» (Koval, 2012, p. 144).
Thus, a person may be considered criminally lia-
ble if he or she acquires the status of a convicted
person. In such a case, it would be advisable to
mention either the “unlawfully prosecuted” or
the “wrongfully convicted,” since the contents
of these wordings are identical.

O.V. Kaplina argues that “rehabilitation is
aset of social and legal measures aimed at full res-
toration of the previous rights of a citizen unlaw-
Jully prosecuted or convicted, and compensation
for damage caused” (Kaplina, 1998, p. 183).
This term does not generally cover the pro-
cess of rehabilitation, nor does the leading role
of the State is considered, since the latter,
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through its legislation, requires the observance
of the fundamental principles of criminal pro-
cedure and through its bodies, ensures them in
the social and legal sphere. Furthermore, the lat-
ter does not provide the full set of measures to
eliminate all suspicions and charges which is
the priority of criminal procedure responsibility.

M.R. Mazur concludes that “the Ukrainian
lawmaker considers rehabilitation as an acquit-
tal for a person, the termination of a criminal
case against him/her on rehabilitative grounds,
and the subsequent restoration of his/her vio-
lated, restricted rights as an effect of rehabili-
tation. Therefore, a person is rehabilitated if in
respect of him/her such acts are pronounced,
issued (adopted) and who has the right to res-
toration of violated rights and legitimate inter-
ests and the right to compensation for damage
caused” (Mazur, 2011, p. 174). This definition
by M.R. Mazur does not indicate that a con-
sistent list of these decisions cannot exist in
isolation from the public sphere, especially
from law enforcement officials, authorised in
specific criminal proceedings and other offi-
cials of public authorities, whose activities in
the rehabilitation process engage the resto-
ration of lost rights on the basis of a rehabilita-
tion decision. That is, the public authorities in
general. Thus, having defined the list of deci-
sions necessary for rehabilitation, the latter
has missed the key relationship of the “human-
State,” which, in our opinion, should also be
reflected in the definition.

Therefore, rehabilitation in criminal pro-
ceedings should have the following character-
istics: observance of the principle of publicity,
compensation for pecuniary and non-pecuni-
ary damage, and complete (comprehensive)
restoration by public authority/ authorities
of the lost rights of a person, unlawfully prose-
cuted (suspect, accused, convicted). According
to V.K. Voloshina, “The public nature of crim-
inal procedure entails the existence of a system
of controlling and supervisory powers designed
to prevent possible arbitrariness on the part
of the officials conducting the proceedings, to
protect citizens from exposing to groundless
accusations, condemning, from unlawful restric-
tion of rights and freedoms” (Voloshyna, 2012),
in other words, the principle of publicity in
criminal proceedings is based on the exis-

tence of a system of State bodies with powers
of control and supervision, and characterized
by the binding nature of the decisions taken
to ensure the protection of the rights and free-
doms of everyone party to criminal proceed-
ings. The basis of civil liability of officials
conducting criminal proceedings to persons
aggrieved by such decisions, that is, the basis
for compensation for pecuniary and non-pe-
cuniary damage, prescribed in the provi-
sions of art. 130 of the CPC of Ukraine. In
the author’s opinion, such basis derives from
the principle set out above in art. 2 of the CPC
of Ukraine. A complete (comprehensive) resto-
ration of the lost rights by state authorities is
regulated by art. 130 of the CPC of Ukraine,
as well as by Law 266/94VR of Ukraine “On
the procedure for compensation for damage
caused to a citizen by unlawful actions of bod-
ies of inquiry, pre-trial investigation, prosecu-
tor’s office and court” of January 01, 1994. Such
measures provide for, on the basis of a court
judgment on unlawfulness of the decisions,
actions or omissions of bodies conducting inves-
tigative activities, bodies of pre-trial investi-
gation, the Prosecutor’s Office and the court,
the return of illegally seized property and, in
the event that it is not possible to make a return
in kind, its cost is reimbursed from the enter-
prises, institutions and organizations to which
it is donated (part 1 of art. 4), reinstatement
in their labour (art. 6), residential (art. 9)
and other rights (service, pension, other per-
sonal and property rights, etc.) (art. 15) (Law
of Ukraine On the procedure for compensa-
tion for damage caused to a citizen by unlawful
actions of bodies of inquiry, pre-trial investiga-
tion, prosecutor’s office and court, 1994).

4. Conclusions

The above features allow the author to
present his own understanding of the term
of rehabilitation in criminal proceedings as
follows: “Rehabilitation is a procedure defined
by the Criminal Procedure Law, which pro-
vides, on the basis of publicity, for the full res-
toration of property and non-property rights
to the person unlawfully prosecuted, as well as
compensation for pecuniary and non-pecuniary
damage on the grounds of a rehabilitation deci-
sion, which is binding on all State authorities
and officials.”
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BU3HAYEHH{ TEPMIHY «PEABLJITAINIA» )
Y KPUMIHAJIbHOMY ITPOLECYAJIbHOMY ITPABI YRKPAIHU

AHoranis. AKTYaJIbHICTb CTAaTTi MOJATAE B TOMY, IO KPUMiHAJbHE MPOIECYabHE 3aKOHOJABCTBO
Ta 1I0Xi/IHA Bijl HHOTO PABOBA HAyKa KPUMIHAJIBHOTO IIPOIIECY HIKOJIM HE CTOSATh HA MICIli, OCTIiHO i 6e3-
TIePEPBHO MPOIOBXKYIOTD MOMIYKU 3 YHOPMYBAHHS HEBPETYJIbOBAHUX Bi/IHOCHH i BOCKOHAJICHHS YMHHUX
HOPMaTHBHO-TIPaBOBHX akTiB. Ha chOrojHi He OCUTH BUPINIEH] MUTAHHA iHCTUTYTY peabimiTaliii, akuii
TOBMHEH He JIUIIE CKACYBAaTH HE3aKOHHO TPHUHATI MPOIleCyasbHi PillleHHs MTPAaBOOXOPOHHUX OPTaHiB,
a I IIOBHICTIO Ta OCTATOYHO TIOBEPHYTHU paHilie BTpayeHi it oOMesxeHi mpasa peabinitanta. Memoro crar-
Ti € aHaJi3 JesKNX BU3HAYEHDb TepMiHa «peabiiTallis ocib, He3aKOHHO TPUTITHYTHX 0 KPUMiHAIBHOI
BIAMOBIZAJIBHOCTI» Ta MOAAJIBIINI CUHTE3 aBTOPCHKOTO GAuyeHHs 1(bOrO MOHATTSI, SIKe Ma€ BiANMOBizaTH
CY4aCHUM 3aKOHOJIAaBUUM TeH/eHIisIM. Pe3yavmamu. YnuHHe ykpaiHCbKe KpUMiHajJbHe IIpoliecyasibHe
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3aKOHOJABCTBO Ta HAYKa KPUMIHAJIBHOTO IIPOIIECY ITepedyBAIOTh y CTaHi Oe3lepepBHIX 3MiH i MOIIYKiB
3 yperyJioBaHHs YMHHUX aKTiB a00 YHOPMYyBaHHsI 1lle He BPEryJbOBaHUX MpaBoBifHOocHH. Ha cborojiHi
rOCTPO MOCTANA MPodJIeMa 3 YPEryIIBaHHS peabiTiTaliiiHuX IIPABOBIIHOCHH Y KPUMIHAJILHOMY HPOIIEC.
3oKpeMa, BiZICyTHE BU3HAYEHHS TepMiHa «peabiiTallist>, SKii HagaB OU aKTyasbHe if JerajbHe BU3HA-
YeHHST BKA3aHOTO SBUINA Y KPUMiHATBHOMY IIpOIleci. ¥ CTaTTi MiCTUThCS aHAaJi3 aBTOPCHKUX BH3HA-
4yeHb TakuX HaykoBIiB-npaBHUKIB: B.T. Besnenkina, T.T. Tamkuesa, H.A. [luna, M.M. CxBopriosa,
JI.B. Boiinosoi, PE. Binke, B.I. Autonosa, I[.3. Kiumosa, C.O. Porauesa, M.€. llymuna, O.M. Koaib,
M.P. Masyp, O.B. Kaniitoi. Bucrosxu. Y xoji gocijkeHHst 3po6JeHo BACHOBOK, 1O B G1IbIIOCT BUTTA/-
KiB yueHi pO3yMiloTh TepMiH «peabimiTallis> B «IMPOKOMY> ioro Tiymadensi. HaromicTs aBrop Haro-
JIOIIYE HA TOMY, 1[0 TIOHSTTS «peabimiTallisi> y KpUMiHAIBHOMY HPOIeCi BAPTO PO3YMITH SIK TIPOIELYDY,
110 € HEBiI EMHOIO Bi/l KpuMiHATBbHOTO TIpotiecy. LI mpotierypa XxapakTepu3y€eThCst TAKUMH O3HAKaMH, SIK
JIOTPUMAHHSI IPUHIMITY TyOJIIYHOCTI, BIZIIIKOyBAHHS MAilHOBOI Ta HEMallHOBOI 1IKO/M, yeebiune (KoMil-
JIEKCHE) TIOHOBJIEHHST OPTaHAMI,/OPTaHOM JIEPKABHOI BJIA/M BTPAYEHUX [IPAaB 0COOH, HE3AKOHHO HPUTSIT-
HYTOI JI0 BiANOBIATbHOCTI (11103PI0BAHOT0, 0GBUHYBAYEHOTO, 3acy/keHoro). Hajano aBTopchke BU3Ha-
JYeHHs TepMiHa «peadimiTarisy.

Kmo4oBi croBa: KpuMiHaTbHIIT TIpoIiec, IHCTUTYT peabimiTarii, ckacyBaHHs PillleHHsI, TOHOBJICHHS
TIpas.
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