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SPECIFICITY OF CONSUMER PROTECTION
IN CONTRACTUAL OBLIGATIONS

Abstract. The aim of the article is a scientific and legal analysis of the relations of consumer protection
in contractual obligations in modern conditions and a focus on the specificities of such protection. Results.
The article provides a scientific and legal analysis of the relations between the protection of the rights
of natural persons — consumers — in contractual obligations in modern conditions and highlights
their specificities. The provisions of the current legislation are analysed, as well as the main doctrinal
approaches to understanding consumer contractual obligations and protection of consumers as parties
to them. The study highlights that consumer relations, despite their civil nature, objectively require
State intervention to protect the more vulnerable side of these relations. However, the author argues
that this intervention does not imply that such relations are of public law, but they should be considered
as of private law. The consumer contract as the basis for consumer contractual obligations is underlined.
For example, it is proved that a consumer contract organically integrates the limitations on freedom
of contract of civil-law obligations due to its specificity. The author considers that freedom of contract
in consumer relations undergoes transformation in modern conditions (subject to some limitation
as compared to classical understanding) in order to create an effective balance between the interests
of a strong and a weak party to a contractual relationship. Conclusions. It is argued that civil law
obligations arising under consumer contracts have their own specificity, determined by their objective
and the parties. In addition, it is argued that enhanced consumer protection in consumer relations should
be considered an integral and organic part of them, and not merely an additional measure on the part
of the State. Finally, the author grounds the increased protection of individuals in consumer contractual
relations and the need for State intervention in such relations due to the consumer’s natural rights
and objective vulnerability to the business entity.

Key words: obligations, consumer, consumer protection, balance of interests of parties.

1. Introduction the development of consumer relations actu-

In recent decades, the commercial sector
undergoes evolution, globalization and liberal-
ization due to its technological development,
digitization and internationalization. Obviously,
this is a certain development of social relations,
which quite effectively facilitates cross-bor-
der trade and access to goods, works and ser-
vices for consumers from all over the world. As
a result, consumers have more opportunities
to obtain goods, jobs or services. For example,
consumers ordering certain goods with the help
of the latest technologies (smartphone, tab-
let, etc.) via the Internet save a lot of time for
shopping, moreover, being able to receive deliv-
ery of such goods to a certain place. However,
despite the positive aspects of this development,
a corresponding increase in consumer insecu-
rity as a weaker party to the relations should
be emphasised. Therefore, considering that
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ally leads to their transformation, new research
and rethinking of previous approaches to their
understanding are required.

The aim of the article is a scientific and legal
analysis of the relations of consumer protection
in contractual obligations in modern conditions
and a focus on the specificities of such protection.

Consumer law is predominant in the regula-
tory mechanism for private law relations involv-
ing a natural person who purchases a product
for private purposes without the intention
of making a profit. A large part of the consum-
er’s needs is vital (food, water, medicine, utilities,
etc.) and the individual is actually dependent
on the economic unit that satisfies such needs
and does not always have a choice. Therefore,
consumer relations, despite their civil nature,
objectively require State intervention to protect
the more vulnerable side of these relations. At
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the same time, it should be noted that such inter-
vention does not make these relations public.

Consumer law applies to a natural person
since the occurrence of contractual obligation
or at the pre-contractual stage. Therefore, safe-
guard and protection of consumer rights should
be considered in relation to contractual obliga-
tions. For example, under part 1of article 509
of the Civil Code of Ukraine 435-1V of 16 Jan-
uary 2003 (hereinafter referred to as the CC),
an obligation shall be a legal relation where one
party (a debtor) shall be obliged to perform
an action (to transfer property, to do a job, to
render service, to pay money etc.) to the ben-
efit of the other party (a creditor) or to abstain
from a certain action (negative obligation),
while the creditor shall have the right to claim
from the debtor to fulfil his obligation. One
of the grounds for civil obligations is a contract.

Contractual obligation is a legal rela-
tionship in personam between legally equal
and proprietary autonomous persons, arising
on the grounds of a concluded contract, which
expresses their common will to achieve civil
results of a pecuniary or non-pecuniary nature,
that arises in case of some debtor’s actions in
a manner consistent with the creditor's claim
and does not affect the rights and legitimate
interests of the third persons, non-parties to this
legal relationship (Sibilov, 2003).

2. Scientific approaches to defining
the concept of “freedom of contract”

As a general rule, civil obligations shall
arise on the basis of one of the fundamental
pillars of civil law, that is, freedom of contract
(part 3 of article 6; part 1of article 627 of the CC
of Ukraine).

In this context, S.A. Perebny has formulated
the doctrinal definition of freedom of contract
rather succinctly. For example, the author con-
siders that freedom of contract is inherent in
civil relations and is recognized and guaranteed
by the civil legislation of Ukraine by their ability
to independently shape and express their will to
make rules of conduct (Pohribnyi, 2009, p. 89).
Therefore, in accordance with the principle
of freedom of contract, no one may be compelled
to enter into civil relations, to choose a counter-
party or to define the terms of a contract.

Obviously, as a general civilizational prin-
ciple, freedom of contract is extremely import-
ant in contractual relations, but such freedom
cannot be unlimited. For example, accord-
ing to para. 2 of part 3 of article 6 of the CC
of Ukraine, the parties to a contract may not
deviate from the provisions of civil law unless
expressly specified in these regulations as well as
in the event that mandatory nature of the pro-
visions of the civil law results from their con-
tent or the substance of relations between
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the parties. However, under part 2 of article 627
of the CC of Ukraine, contracts involving
a natural person, a consumer, take into account
the requirements of consumer protection leg-
islation. Consequently, these provisions reveal
that, in certain cases and for a reasonable pur-
pose, freedom of contract may be limited by
peremptory provisions of law.

However, A. Osetynska argues that the CC
of Ukraine (article 627) proclaims the princi-
ple of freedom of contract, but when conclud-
ing consumer contracts, the formation of their
terms and conditions is subject to considerable
restrictions, as both the procedure for conclud-
ing and developing the terms of the contract
shall be determined primarily by the peremptory
provisions of consumer protection law, more-
over, in the manner that provides consumers
with privileged terms and establishes additional
responsibilities for the entrepreneur. Moreover,
specificities of consumer protection imply dom-
ination of special methods of protection over
the generally civil ones established by the CC
of Ukraine (article 16) (Osetynska, 2006, p. 93).
T.Ya. Skhab-Buchynska argues that the restric-
tion of freedom of contract may be established
in law provisions, as well as any other legal
restrictions, and concludes that the prolifer-
ation of consumer contract is one of the legal
instruments by which the legislator extends
or narrows freedom of contract (Skhab-Bu-
chynska, 2017).

In our opinion, consumer contracts do
not imply that freedom of contract principle
is “substantially limited” or “narrowed,” but
rather that the principle of freedom of contract
in consumer contracts differs in expression
from the classical understanding of freedom
of contract. Nowadays, given the globalization
of consumer relations and the increasing status
of consumers in world markets, freedom of con-
tract in its fundamental sense is changing. That
does not mean it has lost its historical identity.
Rather it implies that freedom of contract in
consumer relations is transformed (subject to
a certain limitation as compared to classical
understanding) in order to effectively balance
between the interests of a strong and a weak
party to a contractual relationship. In other
words, it concerns: 1) freedom of contract in
commercial relations and 2) freedom of contract
in consumer relations (Pozhodzhuk, 2020).

Therefore, freedom of contract in consumer
relations takes into account reasonable inter-
vention in a civil law relationship by the State in
order to protect a more vulnerable part to that
relationship. It is the dual nature of freedom
of contract that enables to fully cover the legal
and regulatory mechanism for consumer rela-
tionship by peremptory provisions of private
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law rather than public law. The identification
of contractual freedom in consumer relations
entails that it is already limited, as it is well
established for this relationship, rather than
that freedom of contract (in the classical sense)
is constantly restricted in consumer relations.

With regards to the doctrinal approaches
to the consumer contract, V.Ya. Horblianskyi
argues that to classify contracts, including
the provision of services, as consumer ones, con-
sideration should be given to the combination
of two obligatory elements, namely, the par-
ties and the purpose for which the contract is
concluded. The parties are, on the one hand,
the customer, a natural person, and, on the other
hand, the executor, an entrepreneur, who has
the necessary legal personality. The purpose
of the contract is to meet a personal need,
which is not related to business (Horblianskyi,
2016). Similarly, A.V. Fedoronchuk argues that
the main criteria for classifying a civil con-
tract as a consumer one are, first and foremost,
the specific parties and the special purpose for
which the contract is concluded. If the party
to the contract is a natural person concluding
it for personal (domestic) use, the contract can
be classified as a consumer one (Fedoronchuk,
2015). However, we argue that the consumer
contract, taking into account its specific parties,
also has a specific purpose, which is not only to
satisfy the personal needs of the consumer. For
example, the purpose of a business entity that
sells goods, renders services or performs work
in favour of an individual is to make a profit,
and the purpose of the consumer is to satisfy
personal needs. Therefore, such different pur-
poses of the business entity and the natural
person-consumer, though aimed at satisfying
the interests of both parties, make the purpose
of the consumer contract specific.

A modern civil regulatory mechanism gov-
erning contractual relations involving con-
sumers should be based on a balanced com-
bination of mutually beneficial (mutually
conditioned) interests of consumers and entre-
preneurs engaged in the sale of goods, perfor-
mance of works, rendering services (Bogdan,
2015). For example, civil liability law regulates
the basic relationship between the natural per-
son and the consumer. Consumer law, as part
of civil law, regulates such relations on the basis
of their special nature and the status of a natural
person. This shows some symbiosis and synergy.
At the same time, the specificity of consumer
law is in the use of peremptory provisions in
regulating these relations.

The issues of State interference in private
law relations have been studied repeatedly by
representatives of foreign legal science. For
example, Professors L.S. Sealy and R.J.A. Hooley

argue that it is important to gain some insight
into the relationship between consumer law
and commercial law. Some consider consumer
law as an application of general commercial
law principles in a specific context, although
they are largely amended by special consumer
legislation (Reynolds, 1982, pp. 93-110). But
the differences between the two seem far more
fundamental than this approach envisages.

While commercial law deals with trans-
actions in which both parties interact in
the course of business, consumer law primarily
deals with transactions between ordinary natu-
ral persons (consumers) and those who provide
goods and services on a commercial basis. While
commercial law is based on the assumption that
entrepreneurs have roughly equal bargaining
power, consumer law provides that the con-
sumer and the business enterprise are econom-
ically unequal. In addition, when commercial
law is beneficial to businessmen to regulate
their own affairs through commercial turnover,
such turnover is only peripheral in consumer
transactions. These fundamental differences in
philosophy mean that while commercial law is
not interventional but rather essentially prag-
matic in nature, consumer law interferes with
contracts between consumers and business sup-
pliers and, in fact, is an instrument of social pol-
icy (Sealy, Hooley, 2009, p. 16).

In this context, V.I. Obraztcova argues that
the focus of the State and society on the pro-
tection and defence of the rights and interests
of consumers derives from the importance
of the protection and safeguard of those
rights and interests, and the need to ensure
social stability and the political security
of the State (Obraztcova, 2018). We advocate
this perspective since the appropriate degree
of protection and safeguard of consumers' rights
actually results in ensuring the rights and free-
doms of people as society in general, thus achiev-
ing the level of law-based State. And in accor-
dance with the constitutional maxim, provided
for by Article 1 of the Basic Law of the State,
Ukraine is a sovereign and independent, demo-
cratic, social and law-based State.

3. Specific protection of consumer as par-
ties to contractual obligations

However, according to an apt statement by
Professor O. Bar-Gill, natural persons make
mistakes. They suffer from imperfect informa-
tion and imperfect rationality, and therefore
may fail to make choices that maximize their
preferences. Few people question the truth
of this proposition. Even the most insistent
critics of behavioural economics recognize that
people “often make serious mistakes in deciding
important matters” (Epstein, 2006). The ques-
tion is not whether people make mistakes. Sure,
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they do. The question is whether these mistakes
merit legal intervention (Bar-Gill, 2008).
According to the Organization for Economic
Cooperation and Development, consumer laws,
policies and practices limit fraudulent and mis-
leading and unfair commercial conduct. Such
protection is necessary to build consumer
confidence and to establish a more balanced
relationship between business and consum-
ers in commercial transactions (The Recom-
mendations of the OECD Council Concern-
ing Guidelines for Consumer Protection in
the Context of Electronic Commerce, 1999).
At the same time, according to S.Yu. Baranov,
the State regulatory mechanism for relationship
involving consumers through special consumer
protection legislation, which partially restricts
the civil rights of consumer counterparts (sell-
ers, producers, performers), along with freedom
of business, is one of the internal economic func-
tions of the State (Baranov, 2012). Therefore,
the proper protection and safeguard of the rights
of the individual results in the protection
and safeguard of the rights of the entire society.
With regards to the essence of consumer
relations and the need for State intervention in
such relations to properly protect and safeguard
consumers' rights in the contractual obligations,
the Constitutional Court of Ukraine stated in
Decision 15-rp/2011 of November 10, 2011:
"The Constitutional Cowrt of Ukraine also
proceeds from the fact that the State contrib-
utes to ensuring the population’s consumption
of quality goods (works and services), to increas-
ing the well-being of citizens and to the general
level of confidence in society. However, the con-
sumer generally objectively lacks the knowledge
necessary to make the right choice of products
(works, services) from the market and to evaluate
contracts for their acquisition, which often are
a blank or other standard form (part 1 of arti-
cle 634 of the Code) (435-15). Therefore, there
is a risk for the consumer to be mistaken, or even
misled, in purchasing inappropriate credit ser-
vices. Hence, the State provides special protec-
tion to the weaker party to economic relations, as
well as the de facto rather than formal equality
of the parties to civil relationship, by defining
the specificities of contractual legal relations in
the field of consumer finance and limiting the prin-
ciple of freedom of contract. This is done by estab-
lishing a special procedure for concluding civil
contracts for consumer credit, challenging them,
controlling the content and allocating responsi-
bilities between the parties to the contract. In this
way, the State simultaneously protects the bona
Jide seller of goods (works, services) from possible
abuse by consumers" (Decision of the Constitu-
tional Court of Ukraine in the case on the con-
stitutional appeal of citizen Stepanenko Andriy
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Mykolayovych regarding the official interpre-
tation of the provisions of paragraphs 22, 23
of Article 1, Article 11, part eight of Article 18,
part three of Article 22 of the Law of Ukraine
"On Consumer Protection” with the provisions
of the fourth part of Article 42 of the Constitu-
tion of Ukraine (case on protection of the rights
of consumers of credit services)).

In this Decision, the Constitutional Court
of Ukraine stated quite unequivocally that in
consumer finance relations: 1) the consumer
is the weaker party to economic relations;
2) the de facto equality of the parties in such
civil relationship are ensured by State interfer-
ence in these relations. Therefore, given that
consumer finance relations are essentially con-
sumer-oriented, this conclusion can be extrapo-
lated to consumer relations in general.

Furthermore, the doctrine of civil law cov-
ers similar considerations. For example, accord-
ing to V.V. Bogdan, a legal balance of the inter-
ests of the parties should be achieved, on the one
hand, by granting additional (“special”) rights
to the consumer, their enhanced protection, on
the other hand, should not encourage the abuse
of the rights granted to them by law in order
to exploit their priority position with bad
faith (Bogdan, 2015).

Moreover, it should be noted that the Deci-
sion of the Constitutional Court of Ukraine viv-
idly illustrates the consideration of the interests
of both parties to the consumer contract and not
only of the consumer. Such perspective is appro-
priate, since State intervention in consumer rela-
tions along with protection of the natural person
shall not allow that person to abuse the right
provided. Therefore, State intervention shall
be based on a fair balance of interests among
the parties to those contractual obligations.

With regard to enhanced consumer protec-
tion in contractual obligations, the focus should
also be on the direct link between such protec-
tion and the consumer rights of an individual.
According to A.V. Rabinovych, the fundamental
and indispensable manifestation of every human
being’s existence is its consumption of various
pecuniary and non-pecuniary (spiritual, social)
goods, that is, its consumer activities. Perhaps,
it is not an exaggeration to say that the exis-
tence of people is primarily their consumption.
Without engaging in a particular consumer
activity, no one can live and exist. The ability to
engage in consumer activities is reflected, inter
alia, in the concept of consumer rights. These
rights (abilities) depend primarily on the level
of social development achieved, economic,
social, spiritual and so forth. After all, a person
can consume only those goods that are pro-
duced in the process of social production (both
pecuniary and non-pecuniary). Consequently,
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these abilities are generally social (socio-natu-
ral) in origin. In other words, they are generally
social (“natural”) consumer human rights (Rab-
inovych, 2007).

Although advocating the idea of natural
consumer rights, we argue that the protec-
tion of such rights of the consumer as a party
to contractual obligations should be based on
providing the individual, as a weak party to
the consumer contract, with the priority to be
protected. Therefore, the author agrees with
V.J. Horblianskyi that the possibility of a con-
sumer contract being concluded by an entre-
preneur or a legal person to meet the personal
needs of its participants belies the principle
of a “weak party” of the contract. As a legally
aware party to contractual relations, legal
entities and entrepreneurs exercise the right
to protection, not applying the provisions

of Law of Ukraine 1023-XII “On the Protec-
tion of Consumers' Rights” of May 12, 1991,
and if these parties are classified as consumers,
this may lead to abuse of their rights as consum-
ers (Horblianskyi, 2016).

4. Conclusions

The literature review and analysis of cur-
rent legislation and court practice enable to
conclude that the natural rights of consumers
and their objective vulnerability to the business
entity are basic factors that determine the spec-
ificity of consumer protection of individuals in
contractual obligations. This specificity implies
that the state intervenes in consumer contrac-
tual relations with a view to protecting rights
of natural persons as a vulnerable party. More-
over, the different interests of both parties to
the contract are considered in order to ensure
a fair balance of such interests.
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CIIEIN®DIKA 3AXUCTY ITPAB CIIOKIIBAYIB
Y TOIrOBIPHHUX 30bOB’ISAHHAX

Anoranis. Memoto cTaTTi € NIPOBe/IeHHsT HAYKOBO-MTPABOBOTO aHAJI3Y BiIHOCHH 3aXMCTY IPAB CIIO-
JKUBAYIB y JOTOBIPHUX 30008 A3aHHSX Y CYYaCHUX YMOBaX Ta BUCBITJIEHHS 0COOIMBOCTEN TAKOTO 3aXKC-
Ty. Peaynvmamu. Y ctaTTi 3/[iIICHIOETHCS HAYKOBO-IIPABOBUI aHAJI3 BiJHOCHH 3aXUCTY TIPaB (isnuHUX
0ci6 — CII0KUBAYIB Y IOTOBIPHUX 3000B’sI3aHHSIX Y CYYAaCHUX YMOBAX Ta BHCBITJIIOIOTHCS 0COOIUBOCTI IIHX
BigHocuH. [IpoananizoBano MOI0KEHHST YMHHOTO 3aKOHOIABCTBA, & TAKOK OCHOBHI JIOKTPUHAJIBHI TTiIXO0-
JIU JI0 PO3YMIHHSI CIIOKMBYKX JIOTOBIPHUX 3000B’sI3aHb 1 3aXUCTY [PAB CIIOKMBAYIB SIK X y4aCHUKIB. 3Bep-
TAa€eTHCS yBara Ha Toi (axT, 110 CIOKUBYI BI/[HOCHHH, HE3BAXKAI0YM HA IXHIO [IMBIJIbHO-IIPABOBY IPHPOLY,
yce-Taku 00’€KTUBHO MOTPeGYIOTh JepKaBHOI IHTEPBEHIIII 3 METOIO 3aXKCTY OiJbII BPasjuBOi CTOPOHH
1ux BigHocuH. ITpy 1bOMy 3ayBaskeHo, 110 3a3HAUY€HA IHTEPBEHIList He POOUTDH TaKi BIIHOCHHY 1YOIUHO-
[IPABOBUMH, a IOBUHHA BBAKATUCS CKJIAJIOBOIO YACTUHOIO IPHBATHONPABOBUX BifiHOCHH. OKpeMo npui-
JIEHO yBary caMe CIIOKUBUYOMY JIOTOBOPY SIK I1iCTaBI BUHUKHEHHS CIIOKMBYKMX JOTOBIPHUX 3000B's13aHb.
Tak, 10BeIeHO, 1[0 CTIOKMBYKI IOTOBIP YHACJIZOK CBOEI crielidiky OpraHivHo iHTerpye 0OMeKeHHs CBO-
6ojtu IOroBOPY IUBLIBHO-IPABOBUX 30008 ’s13atb. Ha Hanry mymMKy, cBoG0Ia IOTOBOPY Y CIIOKUBYKX Bijl-
HOCKMHAX y Cy4aCHUX yMOBax TpaHchopMyeTbest (IiAIArae eBHOMY 0OMEKEHHIO MOPIBHSIHO 3 KJIACHYHUM
PO3YMIHHSIM) 3a/lJIs1 CTBOPEHHSI e(DEKTHUBHOTO OAIAHCY IHTEPECIB CHJIBHOI Ta CJIa0KOI CTOPIH JOTOBIPHUX
BigHoCHH. Bucnosxu. JloseseHo, 10 MUBIILHO-TIPABOBI 30608’ A3aHHsI, IKi BUHUKAIOTh Ha ITiCTaBi CIIO-
JKUBYHX JIOTOBOPIB, MAIOTh CBOIO CIEIK(DiKY, 3yMOBJICHY iXHBOIO METOIO Ta CyO'€KTHUM CKJIAJIOM iX ydac-
HUKIB. /lo TOTO X CTBep/KYy€EThCs, 10 MiIBUIIEHUH 3aXICT IIpaB CIOXKUBAUIB y CIOKUBYNX BiIZIHOCHHAX
BAapTO BBAKATU HEBIJl EMHUM Ta OPTaHIYHUM iX CKJIA[HUKOM, a He JIHIe JTOJATKOBUM 3aXOJIOM i3 OOKY
JepkaBu. Y mICYMKy 3po0JieHo cripody 00rpyHTYBaTH MiABUINEHUIT 3aXUCT PI3UYHUX OCIO Y CHOKUBINX
JIOTOBIPHUX Bi[HOCHHAX 1 HEOOXIHICTD JepKABHOI iHTEPBEHIIil B TaKi BIIHOCHHY TIPUPOJHUMU [PABAMU
CMOKMBAYa Ta 00’ EKTHBHOIO HOTO HE3AXUIIEHICTIO Mepel Cy( EKTOM FOCIOAPIOBAHHSL.
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