_ ENTREPRENEURSHIP,

3 0"0::“' Aw

A monthly scientific-practical law
journal has been issued since

January 1, 1996

Chief Editor
Makhinchuk
Vitalii
Mykolaiovych

Editorial Board:

Bakalinska O.0.
Berestova LLE.

Bobryk V.I.

Vavzhenchuk S. Ya.

Vasylieva V. A.
Derevianko B.V.
Kalaur I R.
Kostruba A.V.
Krupchan O. D.
Patsuriia N.B.
Stefanchuk M.O.
Fedorchenko N.V.

Robert Tabashevskyi

(Poland)

HELVETICA
PUELISHING HOUSE

ACADEMICIAN FH. BURCHAK SCIENTIFIC RESEARCH INSTITUTE OF PRIVATE LAW
AND ENTREPRENEURSHIP OF NALS OF UKRAINE

Alevtyna Biriukova
Lease agreement in modern national and European legislation........................ 5

Petro Guyvan
Essential characteristics of non-jurisdictional methods

of legal protection: temporal aspect.................ccooeoiiiiiiiiiiiiee i 11
Serhii Koroied

Procedural effects of filing a lawsuit against an affiliate of a legal entity

i CIVIL Proceedings............oovmeei e 18
Mariia Lohvinova

System of principles of exercising subjective family rights........................... 23
Roman Pozhodzhuk

Specificity of consumer protection in contractual obligations......................... 31

LUMMERLGIAL LAW AN PRULEDS

Oleh Syniehubov
Efficiency of insolvency practitioners in realizing legitimate expectations
of the parties to a bankruptey case..............cooooiveiiiiiiiiiiiiie e 37

T —

Yurii Chyzhmar
Integration processes impact on labour relations development in Ukraine. ......... 47

AIMIRIS IRATIVE LAW AND PRUOLESS

Denys Koshykov
The concept and content of public policy on state economic security................ 52

Petro Mozolevskyi
Modern approaches to determining types of incentives applied to local
self-government employees................oooiiiiiiii i 58

Sergey Petkov, Igor Ivanov

Establishment and development of information and legal support

of the National Police of Ukraine..............cccoooeeiiiiiiiiiiiiiiiiiieeeeee 66
Maryna Prykhodko

Elements of an administrative offense (misdemeanor) in combating

bullying (harassment)...............oouieeee e 74
Khrystyna Solntseva

Measures to prevent corruption of officials
of the National Police of Ukraine..............cccoooeveiiiiiiiiiiiiiiiiiiiiieeeeeee 79




Monument to Andrii Tanko
f[}:"i(“’{iglgztl’lutfcli‘f&;f Foreign police experience in ensuring rights, freedoms
v and legitimate interests of Citizens................ccoeeeiiiiiiiiineiiiiiiiiinn.. 88

Nelli Tsybulnyk

Purpose, tasks and principles of administrative regulation

in the security sector of UKraine...................c.ooooeiiiiiiniiiinn 96
Tetiana Shumeiko

Current regulatory framework for making public policy

on firearm circulation in Ukraine...................cccoooeiiiiiiiii i 102

Maria Karmalita, Olena Dragan
Guilt as an element of a tax offense. .........c.veeeeeerii e 107

*__THEORY OF STATEANDLAW

Oleksandr Gaydulin, Irina Sharkova, Arkadii Zaporozhchenko
Protection of vulnerable people and groups: philosog)hy

and interpretation practice for Ukrainian courts and arbitrations............ 116
Serhii Halkevych, Volodymyr Nykyforak
Discretional nature of subjective reasonableness.............................. 125

" ERIMINRLTAW

Stanislav Mozol, Hennadii Polishchuk, Anastasiia Ternavska
Perspectives for the imposition of individual types
of punishment in UKraine................ooooiiieiiiieieiiee e, 130

Mykola Ostrenko
Definition of the term “rehabilitation”

Co-founders:
Academician EH. Burchak Scientific Research Institute of Private Law and Entrepreneurship
of the National Academy of Legal Sciences of Ukraine
Garantia Ltd., Gestors Attorneys’ Association

ISSN 2663-5313 (print)
ISSN 2663-5321 (online)
Based on the Order of the Ministry of Science and Education of Ukraine Ne 409 (annex 1) dated 17.03.2020,
the journal is included in the list of professional publications of the “B” category
(081 “Law”, 293 “International Law”)
The journal is indexed in the international scientometric databases Index Copernicus International
(the Republic of Poland)

The articles are checked for plagiarism using the software StrikePlagiarism.com developed
by the Polish company Plagiat.pl.

Certificate of the state registration of the print media: KV 15779-4251 TP dated 02.11.2009
The journal is recommended for printing and distributing over the Internet by the Academic Council
of Academician FH. Burchak Scientific Research Institute of Private Law and Entrepreneurship

of the National Academy of Legal Sciences of Ukraine
(Minutes No. 10 dated 27.10.2021)

Official web-site: pgp-journal kiev.ua

Passed for printing 28.10.2021. Format 70x108 1,/16. Oﬁsct(l)agcr. © Garantia Ltd, 2021.
gﬂ“{t PTi“ti;ga‘s COI{VCDSU?M Ef‘ﬂﬁi 151/1%42 12,43. Published sheets 16,37. Certificate of the state registration of the print media
rint run — 255 copies. Order No. i 5779-425 i
Publisher: Publishing House “Helvetica” Series KB No. 15779 423.1 H.P dated 02.11.2009 . .
6/1 Inglezi St., Odesa, 65101 Postal address of the editorial office: 7-B Nazarivska St., office 4, Kyiv, 01032

Certificate of publishing business entity JIK Ne 6424 dated 04.10.2018 Tel. /fax (044) 513-33-16.



LLioMicAuHMIT HayKOBO-NPaKTU4HUI
I0PUAVYHWIA XyPHAN BUAAETLCSA 3

1 ciuHs 1996 p.
HAYKOBO-LOCIAHUIA IHCTUTYT MPVYBATHOO MPABA | NIAMNPUEMHLITBA
IM. AKALLEMIKA &. T. BYPYAKA HAMpH YKPATHW
Tonoenuit pedaxmop
Maxinuyk —
Birauiit Aneemuna Biproxosa
Mukomaiiosmy JloroBip Ji3UHTY B CYYaCHOMY Hal[iOHAIBHOMY
Ta €BPOIEHCHKOMY 3AKOHOMABCTBL. .. ....teeeeiiineeeeiiiieeeeeenieeeeeaain e eeeenae 5
B Ilempo TI'yiiean
Penakuiiina CyTHicHi XapaKTepUCTHKH HEIOPUCAUKIIHHIX CMOCOGIB TPABOBOTO 3aXUCTY:
Kozerist: TEMIIOPATBHII ACTIEKT. . ... o.\eeveeiteieeeseieeeseeeeeanees e eneeseeaeeaneeneaneesnen 11
Cepeiii Kopoeo
Bakaninceka 0.0. [Tpotiecyasbii HACTIIKY TIPENT TBJIEHHS O30BY
Bepecrosa LE. 710 izl PUANIHOT 0COOU B IUBITBHOMY CYMOUMHCTBIL. ... ... .eeieeiieiinnen, 18
BoGpux B.LL Mapis Jlozeinosa ) B ) .
Cucrema NPUHINUIIB 37 fiCHeH s Y0 €KTHBHUX CIMEHHUX [IPAB. ..................... 23
Basxenuyx C.S1.
Poman Iosicoodrcyx
Bacnnbena B.A. Criennika 3aXMCTy [PaB CHOKUBAYIB Y HOTOBIPHUX 30008 I3aHHSAX. ............... 31

[lepessnxko B.B.
Kanayp L.P.
Kocrpy6a A.B.
Kpymuan O./1.
IMamypia H.b.
Credanuyk M.O.
Denopuenko H.B.

Pob6epr TabaureBcbkuit

(ITosbima)

FEABEBETHUKA
EUAARHUNUA aIM

*__TOCMOAAPCHKE NPABD T MPONEC

Ounez Cunezyboe
EdextupHicTb aisibHOCTI apGiTpaskHNIX KePyIOUHX y 3a6e3medeHHi
PaBOMiPHUX OYiKyBaHb YYaCHUKIB CIIPABH PO OAHKPYTCTBO. ... ......'eveen... . 37

~__TPYROBEMWPREOD

FOpiu Yuxncmapo
BriuB inTerpaitiitHux mporeciB Ha PO3BUTOK
TPYZOBUX IIPABOBIAHOCKHH B YKPATHL ... ivtivniieiiieieiei e ie e 47

AAMIRILIPATABHE TIPABU | NPUILE] -
JMenuc Kowuxoe
[ToHATTSA Ta 3MiCT epkaBHOI TOMTHEN Y cepi 3a0e3mederHs
EKOHOMIUHOT OEBTERM JIEPIKABIL . .........eeeeeeieee e e 52

Hempo Mozonescoruii
CyuacHi miaxoiu 10 BUSHAYEHHS BUIIB 320X0U€Hb MPAIiBHUKIB
OPraHiB MiCIIEBOTO CAMOBPSIYBAHHSL . ... eueeserineneseneneseieneneeenenenenanssd 58

Cepeiii Ilemxos, Ieop Isanos
CraHOBJIEHHSI Ta PO3BUTOK iH(OPMAIIiHO-TTPaBOBOTO 3a6€3eUeHHs
HartioHambHOT MOMIHT YKPATHIL . ....vveiviineiieieiie e e e e eee e eaieeaeeaead 66
Ipuxooviko Mapuna

OsHaky aMiHiCTPATUBHOTO TIPABOTIOPYIIEeHHS (TPOCTYTIKY )
y cepi TPOTHIT OYIHTY (IBKYBAHHIO). .......\\eeeeeeeeeeeesseeee e 74



Ha nepuiit cmopinuyi
obKAaduNKU —
nam’sITHUK
MarzeGyp3bKoMy
npaBy B M. Kuesi

Xpucmuna Connyesa

3axo/u 3an006iraHHs KOPYIIIHHUM IPOsiBaM

i3 60Ky ciryx60BKX oci6 HarfionanbHol momimil YKpaiHu. ...................... 79
Anopii Tanvxo

3apyGisKHII I0CBIZ AiATBHOCTI OpradiB MO o0 3abe3nedeHHs

TIPaB, CBOOO/ Ta 3AKOHHUX IHTEPECIB TPOMAIAH. ............evvevseeeereennnn. 88
Heani [fuoynvnux

Mera, 3aBIaHHsI Ta TPUHIIIIN 3IMiHICTPATHBHOTO PETYTIOBAHHS

B CEKTOPI 0€3IEKUM YKPATHIL ... ..evvviiiieeeeeeeeeiiiiiiiiiie e eeeeeeeeld 96
Temsana Illymeiixo

AKTyaTbHUI cTaH HOPMATHBHO-TIPABOBOTO 3abe3medeHHst (DOPMyBaHHS

Ta peaizailii IepkaBHoOI oM THKH y cepi 06iry 36poi B YKpaiHi............ 102

~ WINAHCOBE WPABD.

Mapisa Kapmanima, Onena /[Jpaean
Buna sik eJleMeHT MOaTKOBOTO TTPABOTIOPYIIEHHS. .. ... ... .veeeeveeanee. .. 107

*_TEOPIA NEPWABH INPABA

Oanexcandp Iaiioynin, Ipuna llaprosa, Apxadii 3anoposcuenio
3axuct ypasauBux ocib Ta rpy1: dimocodebka i iHTepIperariiina

TIPAKTHKA TS YKPATHCHKHX CY/IiB Ta apOITPAKIB. ... ...oeovvveeennianen.n, 116
Cepeiiu I'anxeeuu, Bonooumup Huxudopax
Juckpeniitauii xapakrep cy6’ €KTHBHOL PO3YMHOCTIL. ...............cceevvnnn... 125

* KPHMIHANGHE MPREO

Cmanicaasé Mozoav, I'ennadiii Honiwyx, Anacmacis Teprnascvra
Jlesiki muTaHHs MO0 TIEPCIEKTUB 3aCTOCYBAHHS
OKPEMUX BUJIIB MOKAPAHH B YKPATHI. . ......oouininininiiiiiiiieieiiieeen 130

Muxona Ocmpenxo
Busnauents repMiny «pealiiiaiiis»
y KPMMiHQJIbHOMY IPOLECYaIbHOMY IPABl YKPATHM. .......vvveieieinninnn 136

CriB3aCHOBHUKH:

HaykoBo-iocJ1iiHuit iHCTUTYT IPUBATHOTO Mpasa i nignprueMuniTsa im. akajsemika . I. Bypuaka
Hamuionannsioi akagemii mpaBoBux Hayk Ykpainu, TOB «[apanTist», Axsokarcoke 06’eqnanms «Gestors»

ISSN 2663-5313 (print)
ISSN 2663-5321 (online)

Ha nincrasi Hakazy MinicrepcrBa ocBitu Ta Hayku Yrpainu Ne 409 Bin 17.03.2020 p. (doaarox 1)
JKypHaJI BHeCeHHii 10 nepeiky dpaxoBux Buianp Kareropii "B" y ramysi iopuauyHux Hayk

(081 "IIpaBo”, 293 "MixknapoaHe npaso")

JKypnan exmoueno 0o miscnapoonoi nayxomempuunoi 6azu Index Copernicus International (Pecny6nixa Ilonvwa)

CraTTi y BUJJaHHi 11epeBipeHi Ha HasBHICTb IIAriaTy

3a JI0II0OMOT0I0 IIporpaMHoro 3abesnedents StrikePlagiarism.com iz nosseskoi komnanii Plagiat.pl

CBiZOIITBO TIPO JIEPKABHY PEECTPAILIO APYKOBAHOTO 32c00Y MacoBoi iHbopMartii

cepist KB Ne 15779-4251 1P Bix 02.11.2009 p.

JKypHan pexoMeH10BaHO /10 IPYKY Ta NOLIMPeHHs Yepe3 Mepe:xy Internet BueHolo pamoio
HaykoBo-0CJIi/IHOT0 IHCTUTYTY IIPUBATHOTO NPaBa i minpueMHunTBa iM. akagemika @. I. Bypuyaka HAIIpH Vkpainu

(IIporokox Ne 10 Bix 27.10.2021 poky)
Odiiituuii caiit: pgp-journal.kiev.ua

Migrmcano o apyky 28.10.2021. Ddopmar 70x108 1/16. Marip odeermumii. © 3 i inanbnictio «lapanris», 2021.

Jlpyx ocernuii. Y. apyk. apk. 12,43. O6u.-suz. apk. 16,37. CBiIONTBO PO ICP/KABHY PEECTPAILIO APYKOBAHOTO 3aco0y MacoBoi indopmartii
Tupas — 255. 3amopenns Ne 1121 /441 cepist KB Ne 15779-4251 T1P Bix 02.11.2009 p.

Buasens: Bugasuuunii gim «lesbserukas, ITowmosa adpeca pedaxuii: 01032, m. Kuis, Bys1. Hazapiscebka, 7-B, od. 4.
65101, M. Onteca, By 1. Tnriesi, 6,/1 Ten./paxc (044) 513-33-16.

Csinonrso cy6’ekra Buasumyoi cipasu JIK Ne 6424 Bix 04.10.2018 p.



9/2021
CIVIL LAW AND PROCESS

UDC 347.453
DOI https://doi.org/10.32849,/2663-5313,/2021.9.01

Alevtyna Biriukova,

Doctor of Law, Associate Professor at the Department of Civil Law Ne 2, Yaroslav Mudryi National Law
University, 77, Pushkinska street, Kharkiv, postal code 61024, Alevtinabirukova@gmail.com

ORCID: orcid.org/0000-0002-2786-543X

Biriukova, Alevtyna (2021). Lease agreement in modern national and European legislation.
Entrepreneurship, Economy and Law, 9, 5—10, doi: https://doi.org/10.32849,/2663-5313/2021.9.01

LEASE AGREEMENT IN MODERN NATIONAL
AND EUROPEAN LEGISLATION

Abstract. The purpose of this research is to clarify particularities of the regulation of a lease
agreement under national law and as compared to the current experience of European countries. Research
methods. The author used general scientific and special methods of scientific cognition. Results. The
state of legal regulation of leasing in Ukraine is analyzed taking into account the latest innovations. In
addition, the author highlights challenging issues in the use of the leasing institution and gives the general
characteristic of the peculiarities of national leasing laws. By relying on the study of the provisions
of legislative instruments of European countries related to the regulation of leasing, the basic approaches
to the definition of leasing in other countries are identified. The peculiarities of modern legislative
regulation of contractual leasing relations in European countries are outlined by comparison with
national legal regulation. Conclusions. According to national laws, the legal structure of a lease agreement
is quite complex because it combines the elements of purchase and rent agreements. The definition
of a lease agreement available in Article 806 of the Civil Code of Ukraine renders a model which provides
for relations of direct and indirect leasing as opposed to the statutory definition of leasing of the better
part of the studied European countries. The specific nature of contractual leasing relations and the need
to apply the provisions on related types of agreements lead to a different interpretation of the essence
of the relevant legal institution and create problems in practice, as evidenced by case law. It is established
that in European countries, there is a common approach under which the issues of leasing activities and,
in particular, the definition of the contractual structure of leasing are primarily regulated by civil laws,
which consolidate the original conceptual models of leasing, basic principles, the content of obligations,

the status of the contracting parties, as well as other issues elaborated in special legislation.

Key words: lease agreement, European legislation, civil legislation.

1. Introduction

It is well known that leasing transactions are
an essential and widespread tool of economic
activity in many countries, and the leasing
services market is sufficiently advanced today
in the USA and many countries of the Euro-
pean Union. Dynamic development and grow-
ing attention to the leasing sector is driven by
the fact that leasing is one of the key means
of optimizing production capacity and renew-
ing fixed assets of enterprises, which, in turn,
improves the quality and efficiency of manufac-
turing, progress of many industries, and the econ-
omy in general.

Studies on the practical realization of leasing
in Ukraine and the world allow concluding that
leasing is a powerful tool that has significant
potential (Cherep, Koshkarbaev, Mendyhal-
yev, 2016; Karintseva, 2016). At the same time,
it is obvious that the condition for the proper
functioning of the leasing market in Ukraine
involves ensuring effective statutory regula-

© A. Biriukova, 2021

tion of this legal institution. It provides for
complete settlement of relevant legal relations,
identification of the legal status of the parties to
the lease agreement, requirements for content
and form, standardizing types and forms of leas-
ing, and the consequences of breach or undue
fulfilment of the terms of the lease agreement.
Some aspects of the legal regulation of leas-
ing relations in Ukraine, the general characteris-
tics and legal nature of leasing, and the analysis
of contractual leasing relations with the partic-
ipation of some special entities are covered in
the contributions by many domestic researchers,
whose best practices lay groundworks for further
scientific activities in a theoretical and practical
realm of the operation of the leasing institu-
tion in Ukraine (Bielousova, 2009; Ukhanova,
2009; Sichko, 2006; Lovynchuk, 2008; Osadko,
2016; Lepekh, 2021). However, considering
the dynamic changes, enhancement, and expan-
sion of international commercial cooperation,
tendencies towards intensification, develop-

5
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ment, and complication of contractual relations,
including with the participation of foreign
entities and because scientific literature mostly
deals with general issues of legal characteris-
tic of leasing and leasing entities in Ukraine,
the author holds the analysis of the national
legal regulation of contractual leasing relations
relevant and necessary for the doctrine of civil
law and law enforcement practice in the context
of reviewing a foreign experience of statutory
regulation of the relevant legal institution. The
abovementioned will provide insight into cur-
rent practices and approaches to the application
of a lease agreement and allow identifying ways
to improve national legislation. The purpose
of this research is to clarify features of the reg-
ulation of a lease agreement following national
law and compared to the current experience
of European countries in this area.

2. Leasing in national legislation and chal-
lenges of its application. At the level of national
legislation, obligations arising under a lease
agreement are generally regulated by the Civil
Code of Ukraine (hereinafter — CC of Ukraine),
which comprises the main provisions of this
contractual structure. Moreover, the relevant
legal relations are governed by special legisla-
tion. First of all, it is about the Law of Ukraine
“On Financial Leasing”, which was adopted in
anew wording as of 04.02.2021.

In the legal doctrine and world practice
of leasing activities, the separation of different
types of leasing depending on the selected cri-
teria (the scope of the obligation, the purpose
of the entities of leasing, etc.) (Kulyniak, 2008),
which is also conveyed at the level of legal sys-
tems of each state taking into account the pecu-
liarities of the country’s economy, social needs6
and legal traditions, is a matter of general
observation.

However, when studying the particular-
ities of national and European leasing laws,
first of all, it is worth paying attention to
the civil legislation of Ukraine, which fixes
the original unified principles of the regula-
tion of contractual relations emerging based
on lease agreements. Thus, according to
Article 806 of the Civil Code of Ukraine (here-
inafter — CC of Ukraine), under a lease agree-
ment, one party (a lessor) shall transfer or shall
be obliged to transfer for use to another party
(a lessee) the property owned by the lessor
under the ownership right and acquired with-
out any preliminary agreement with the les-
see (direct leasing), or the property specially
acquired by the lessor from the buyer (a sup-
plier) in compliance with the specifications
and conditions set out by the lessee (indirect
leasing) for a definite time and fixed charge
(lease payments).

6

Following the above legal construction, gen-
eral provisions on purchase and sale and provi-
sions on the supply agreement, unless otherwise
provided by law, shall be applied to civil legal
relations based on a lease agreement, consider-
ing its unique nature. The provisions on rent are
also applied to the lease agreement considering
the particularities established by the law.

The analysis of the mentioned provisions
of civil law shows that the legal structure
of a lease agreement is quite complex that
causes a somewhat ambiguous interpretation
of the essence of the legal institution and creates
problems in law enforcement, misunderstand-
ings between participants of civil law relations,
which are grounded on lease agreements. In
domestic contractual practice, there are known
cases when the parties do not have a single
interpretation of the nature and consequences
of the concluded lease agreement. In particular,
it is about the erroneous perception of the leas-
ing obligation exclusively as an obligation aris-
ing from an agreement of sale, lease, loan, etc.,
that leads to erroneously expected legal conse-
quences that are not provided for the contrac-
tual leasing relations.

A striking example of challenging issues in
the application of a lease agreement is litigation,
which is also a result of incomplete statutory
regulation of the relevant binding legal rela-
tions based on the lease agreement.

For example, in terms of one of the law-
suits concerning the invalidity of a financial
lease agreement, the object of which was
a car, and the recovery of funds paid under
such an agreement, the Supreme Court had to
clarify the legal nature of the financial lease
agreement and the requirements for a form
of its conclusion. Therefore, the court of cassa-
tion noted that “the financial lease agreement
is mixed by its legal nature and contains
elements of the agreements on lease (rent)
and purchase-sale of a vehicle that follows from
the agreement according to Article 628 of CC
of Ukraine (Judgement of the Supreme Court in
the case No. 404/4702/18- 11 as of 01.04.2020).

In another case, a plaintiff filed a law-
suit in court to recognize the agreement valid
and declare the ownership of the leased
item, believing that he acquired ownership
of the leased item by fully complying with
the agreement terms for lease payments. When
revising the judgment of the appellate court to
dismiss the claim, the court of cassation noted
that “...Under the lease agreement, the lessor’s
property interest means investment and future
profitable payback, and the lessee’s prop-
erty interest — the ability to use and acquire
the title to the leased object. The Supreme
Court also pointed out that because the finan-
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cial lease agreement is subject to the rules of CC
of Ukraine, which regulate sale and rent rela-
tions, the financial lease agreement, the subject
of which was the car,had tobe concluded not only
in writing but also notarized — the parties did
not take into account this fact when concluding
the agreement (Judgment of the Supreme Court
in the case No. 694/523/18 as of 03.02.2021).

Consequently, the synergy between the state
of statutory regulation of leasing relations
and the efliciency and stability of the appli-
cation practice of this civil law institution is
apparent.

In this context, it is worth mentioning that
statutory regulation of the leasing services mar-
ket in Ukraine has recently been improved. As
mentioned above, the new version of the Law
of Ukraine “On Financial Leasing” was adopted
on 04.02.2021. The explanatory note to
the draft emphasizes that amendments are trig-
gered by an urgent need to bring the legisla-
tion in line with modern practices and the best
world experience of leasing functioning as
one of the most common methods of financing
technical re-equipment, eliminating contradic-
tions between definitions, overcoming conflicts
between general civil and specific financial laws.

Scientific literature has already paid atten-
tion to the need for more detailed regulation
of leasing in the Civil Code of Ukraine, laws or
bylaws to ensure the specification and unifica-
tion of terms, taking into account the features
outlined in international acts on financial leas-
ing, and address the gaps elucidated by case law
(Habriadze, 2019, p. 51).

In particular, among other things, a sig-
nificant step in ensuring the unity and stabil-
ity of the leasing practice in Ukraine was
the amendment of Chapter 58 of the Civil
Code of Ukraine, Art. 809-1, which regulates
the relations between the lessee and the lessor
in case of invalidation of the lease agreement
or the establishment of its nullity, stipulating
the lessee’s obligation to redeliver the property
to the lessor in the manner and under the condi-
tions fixed in the mentioned article, and deter-
mines the obligation and conditions for reim-
bursement of the amount of lease payments to
the lessor for the entire period of use.

However, the author believes that both
the 1997 version of the Law and the new version
contain a quite imperfect definition of the cate-
gory “financial leasing” as it does not fully reflect
the essence of this legal institution in various
aspects of its application and does not comprise
clear criteria for distinguishing this contractual
construction from related types of agreements.
It is worth agreeing with the reasonable com-
ments of the Central Legal Department, pro-
posed towards the 2019 draft law “On Financial

Leasing”, about the vague and too generalized
nature of the definition of the mentioned term.

3. Foreign experience of the legal regu-
lation of contractual leasing relations exem-
plified by European laws. In this regard,
the practice of other countries in the legal regu-
lation of contractual leasing relations in general
and the legislative definition of the leasing con-
tract in particular sparks interest.

The EU accounting rules on leasing, part 2
of paragraph 3, contain the wording of the gener-
alized concept of leasing as an agreement under
which the lessor (owner) transfers to the lessee
(renter) the right to use the asset in exchange
for payment or a number of payments. The
document also provides definitions of financial
and operating leases.

Article 361 of Chapter 17 “Lease agreement”
of the Law of Obligations Act of the Repub-
lic of Estonia defines a lease agreement as that
under which the lessor undertakes to purchase
the leased item specified by the lessee from
a specific seller and deliver possession to the les-
see, and the lessee undertakes to pay for the use
of the leased object.

An analysis of this contractual structure
allows the author to conclude that unlike
national legislation, which consolidates direct
and indirect leasing, Estonia does not fix direct
leasing for the statutory regulation of legal rela-
tions based on a lease agreement. This is con-
firmed by the fact that the legislative formulation
of the lease agreement has a direct reference to
the formula “the lessor undertakes to purchase
and deliver...”, while the CC of Ukraine does not
restrict the contracting parties from identifying
the leased item as the property which belongs
to the lessor on the right of ownership and has
been acquired by him without prior agreement
with the lessee.

Compared to national legal regulation,
the transfer of the risk of accidental destruc-
tion and accidental damage of the leased object
is also determined more bindingly. In partic-
ular, Article 364 of the above Law sets forth
that the relevant risks pass to the lessee during
the transfer of the leased object. As opposed
to Article 809 of CC of Ukraine, the men-
tioned legislative provision directly indicates
the moment of transfer of risks and prevents
exceptions to general rules and attributing this
issue to the discretion of the parties.

The provisions of Chapter XVII “Lease
Agreement” of the Civil Code of the Republic
of Poland (hereinafter — CC of Poland) regulate
the contractual leasing relations in detail. Thus,
Article 709-1 stipulates that the financing party
undertakes, in the course of its business, to pur-
chase the goods from the specific supplier under
the conditions fixed in this agreement and trans-

1
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fer the item to the user for use to receive benefits
for some time, and the user undertakes to pay
to the financing party the agreed sum — a mon-
etary reward which at least is equal to the price
or payment for the purchase of the goods by
the financing party.

Therefore, as well as under Estonian law,
the rules of CC of Poland do not provide for
direct leasing. In addition, it is interesting that
in contrast to the provisions of CC of Ukraine,
the legislator specifies the sum payable for the use
of the leased object within this article when for-
mulating the definition of the lease agreement.
Such an approach is reflected in paragraph 2
of Article 5 of the Law of Ukraine “On Financial
Leasing” as one of the features that allows one to
define leasing as financial, i.e., when concluding
a financial leasing contract, the amount of lease
payments is equal to or exceeds the initial cost
of the object of financial leasing.

In Hungary, the issue of leasing relations is
also regulated by the Civil Code. In particular,
according to Article 409 of Section LIX “Finan-
cial leasing”, under a financial lease agreement,
the lessor is obliged to transfer the thing or
right (leasing object), which he owns, for use
for a specified period, and the lessee is obliged
to accept the leasing object and cover payments
if: following the agreement, the lessee gains
the right to use the leased asset until the end
of its economic life or after its completion; or,
if the use is agreed upon for a shorter period,
the lessee gains the right to buy the leased asset
after the agreement’s expiration without any
consideration or at well-below market price
at the time of entering into the agreement; or
the total sum of lease payments reaches or
exceeds the market value of the leased asset that
was available at the time of contracting.

If in the mentioned states codified civil acts
determined the basic principles of regulation
of contractual leasing relations, and, for exam-
ple, the Civil Code of Spain does not fix separate
regulation of leasing at all by permitting spe-
cial legislation to standardize this issue. Thus,
the Law on management, control and solvency
of credit institutions 10/2014 as of June 26,
2014, attributes to financial leasing transactions
those agreements the sole purpose of which is
to deliver possession of movable or immovable
property acquired for any given purpose in
accordance with the specifications of the future
user in exchange for compensation consisting

of periodic payments. Leased-out objects must
be used exclusively for agricultural, fishing,
industrial, commercial, craft purposes, in ser-
vice or professional activities. At the same time,
the financial lease agreement shall consolidate
provision for the user’s right to repurchase
the leased asset after agreement expiration.

In the Portuguese Republic, leasing rela-
tions as an individual and special type of obli-
gation in a group of lease agreements is not
regulated by of the Civil Code. They are regu-
lated by special legislation on financial leasing
and the activities of leasing companies.

The analysis of national legislation and expe-
rience of legal regulation of contractual leasing
relations in other European countries allows
concluding that there is a more widespread
approach under which the issue of leasing activ-
ities and, in particular, the contractual struc-
ture of leasing is primarily regulated by civil law
rules, which fix the original conceptual mod-
els of leasing, the basic principles, the essence
of binding legal relations, the status of the con-
tracting parties, as well as other matters worked
out in special legislation.

4. Conclusions. Under national law,
the legal structure of a lease agreement is quite
complex as it combines the elements of purchase
and lease (tenancy) agreements. The definition
of the lease agreement available in Art.806
of CC of Ukraine reflects the model which pro-
vides for relations of direct and indirect leas-
ing, compared to the laws of studied European
countries. The special nature of contractual
leasing relations and the need for application
of provisions on related types of contracts for
their settlement cause a somewhat ambiguous
interpretation of the essence of the mentioned
legal institution and generates problems in law
enforcement, misunderstandings between par-
ticipants in civil law relations, as evidenced by
judicial practice.

Analysis of the legal regulation of leasing in
European countries allows the author to con-
clude that there is a more common approach
under which the issue of leasing activities and,
in particular, the definition of the contractual
structure of leasing is primarily regulated by
civil laws, which fix the original conceptual
models of leasing, fundamental principles,
essence of obligations, status of contracting par-
ties, and others issues that are elaborated within
special legislation.
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JOT'OBIP JISUHI'Y B CYYACHOMY HAIIIOHAJIbHOMY
TA EBPOINEMICBKOMY 3AKOHO/IABCTBI

Auotanisi. Memoro JOCJIIKEHHS € 3'sicyBaHHs1 0cOOIMBOCTEN persiaMeHTallii JoroBopy J3UHTY 3a
HaIliOHATbHUM 3aKOHOJIABCTBOM Ta 3 OIVIAY HAa CYYacHWIl JIOCBii KpaiH €Bponu B 1 cdepi. Memo-
O0u docniodxcenns. 1lin vac HOCITIIKEHHST OKPECJIEHOI TPOOIEMATHKU 3aCTOCOBAHO 3arasibHOHAYKOBI
Ta creniajbHi METOAM HAYKOBOTO Ti3HaHHS. Pe3yavmamu. TIpoanasiizoBaHO CTaH MPaBOBOTO PETYJIIO-
BaHHs JI3MHTY B YKpaiHi 3 ypaXyBaHHAM OCTaHHIX HOBOBBEIEHD, 0XapPaKTEPU30BAHO IPOOJEMHI TUTaHHST
B 3aCTOCYBAHHI IHCTUTYTY JH3HHTY Ta HA/[AHO 3arajibHy XapaKTePHCTHKY OCOOJIMBOCTEN HAIIOHAIBHOTO
3aKOHO/IABCTBA PO Ji3uHT. Ha mizicTaBi BUBYEHHS MOJIOKEHD 3aKOHO/IaBUMX aKTiB KpaiH €BPOMH 100
peryJIloBaHH: JI3UHTY OKPecJeHO OCHOBHI Mi/IXOIX /10 BU3HAUEHHS MOHATTS JI3UHTY B IHIINX KpaiHax,
0COOJIMBOCTI Cy4acHOi 3aKOHOMABYOI periaMeHTallil IOTOBIPHUX JI3WHIOBUX BIIHOCHH Y €BPONEHCHKUX
KpaiHax MOPiBHSIHO 3 HAI[IOHAJIbHUM PABOBUM PETYJIIOBAHHAM. Buchosxu. 3a HallioHaIbHUM 3aKOHO/IAB-
CTBOM IOPU/IMYHA KOHCTPYKIIis1 JOTOBOPY JIBUHTY € IOCUTH CKJIAIHOW, OCKLIbKY [OEAHYE B COOI eJIEMEHTH
JIOTOBOPIB KYMiBJIi-MPOAAXKy Ta HAaliMy (OpeH/1). Y BU3HAYEHHi JIOTOBOPY JIi3UHTY, TII0 MiCTUTLCS Y CTATTi
806 LlusisbHOTO KOJEKCY YKpaiHu, BioOpasKeHO MOJIeJIb, SiKa Mepeabadyac BiIHOCKHU IPSMOTO Ta Helpsi-
MOT'O JIIBUHTY, HA BIZIMiHY BiJl 3aKOHOJABUOr0 BU3HAUEHHS JI3UHIY B OLIBIIOCTI AOCIIUKYBAaHUX KpaiH
€sporm. OcobimBa MPUPO/a JOTOBIPHUX JH3MHTOBHUX BITHOCKH 1 HEOOXIAHICTb 3aCTOCYBaHHSI MOJOKEHD
TI0/I0 CYMiKHIX BU/IiB IOTOBOPIB 3YMOBJTIOE JIETO PO3Pi3HEHE TPAKTYBAHHS CYTHOCTI 3a3HAYEHOTO TIPaBo-
BOTO IHCTUTYTY Ta TPOOJIEMH ¥ [IPABO3ACTOCYBAHHI, PO IO CBIYKMTD CY0BA TPaKTHKA. BeTaHoBIIEHO, 110
y KpaiHax €Bpornu MOMUPeHHi MifIXifl, 32 SKOTO MUTAHHS JII3UHTOBOI JisIBHOCTI, 30KpeMa BU3HAUEHHST
JIOTOBIPHOI KOHCTPYKIIii JII3UHTY, yHOPMOBaHe HacaMIiepel Ha PiBHi aKTiB IMBITBHOTO 3aKOHO/IABCTBA, SKi
BCTAHOBJIIOIOTH BUXI/IHI KOHIENTYaJIbHI MOZEJI JI3UHTY, OCHOBHI 3acajiit, 3MiCT 3000B'I3aJIbHUX MIPABO-
BiJIHOCHUH, CTATyC CTOPIiH JIOTOBOPY, a TAKOJXK iHIIIi MUTAHHS, SIKi 3HAXO/SATH CBiil PO3BUTOK Y CIIEI[iaTbHOMY
3aKOHO/IABCTBI.

Ko4osi ciioBa: 10roBip J1i3WHTY, EBPOIIEIiChKe 3aKOHOIABCTBO, IIUBLJIbHE 3aKOHOABCTRO.
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ESSENTIAL CHARACTERISTICS
OF NON-JURISDICTIONAL METHODS
OF LEGAL PROTECTION: TEMPORAL ASPECT

Abstract. The purpose of the research is to study the essential and temporal features of non-
jurisdictional ways to protect the violated civil law; establish temporal criteria of protective capacity
of the right different from the time of realization of the claim. Research methods. The author used general
scientific and special-scientific methods of cognition which allow considering temporal factors as elements
of subjective substantive law and legal relations in general and determining their position in the system
of protective mechanism of civil law. Results. The main doctrinal concepts concerning the principles
of applying such measures of influence on the offender as self-defense and the use of operational protective
equipment are studied. It has been established that the non-jurisdictional means have such legal support
as a person’s appeal to a court. This power consists of a set of actions of the holder of the violated subjective
civil law aimed at terminating the violation or other protection without recourse to the competent
authority of the state. However, in the temporal context, the legal standardization has various character,
and the statute of limitations is not applied for determination of term of protection in similar character.
It is important for self-defense to waver at the time of the offense, and it is necessary to follow the general
principles of good faith and reasonableness for operational sanctions, since the law in most cases does not
set the time of their implementation. In this regard, some aspects of the application of such operational
actions as withdrawal from the contract, unilateral change, or termination of the legal relationship
at the will of the creditor are considered. It is only important that the plaintiff has the authority to perform
these actions, that is, in other words, such authority should be reflected in the law or agreement. It is also
necessary that these actions were within the time limit of adequate response. Conclusions. The article
concludes that the time limits for the exercise of these powers must be established by law. In particular,
the legal act should indicate the need to take relevant precautionary actions within a reasonable period
from the moment of detection of the violation and the limited duration of the existence of these powers.
The time of the specific security powers should be reasonable but not exceed the duration of the violation.

Key words: reasonable term, statute of limitations, operative protection.

1. Introduction. a form acceptable to society. Thus, the statutory

The appeal of the entitled person to the com-
petent authorities of the state with a request to
protect the violated or disputed right is one
of the most effective means of protection for
the holders of subjective civil rights. The pos-
sibility of law enforcement is part of the sub-
jective substantive right to sue. The purpose
of a subjective right is that the subject could
legally, within the limits of the powers granted
to him by the objective law, take actions aimed
at meeting his own needs. At the same time,
the judicial method of protection of the violated
civil right is not the only option for exercising
the right to protection (Kostruba, 2014, p. 116).
Moreover, the state cannot always provide com-
pulsory protection of rights promptly and in

© P. Guyvan, 2021

obligation of the state to exercise the protection
of subjective rights of the individual does not
preclude the use of other more mobile protec-
tion mechanisms. In the literature, the opinion
was expressed that the application of the pro-
tected person for protection to the state com-
petent authority occurs only in the case when
the measures of self-protection did not give
positive results (Eliseikin, 1975, p. 10). It is
hardly possible to agree with this point of view,
as self-defense of the law and other extrajudicial
means of its protection are quite autonomous.
Moreover, it is unacceptable that the possibil-
ity of applying these protective measures only
when the violation or danger to subjective civil
law could not be eliminated by other protec-

11



9/2021
CIVIL LAW AND PROCESS

tive means. After all, Art. 20 of the CCU clearly
states that the exercise of the right to protection
is exercised by a person at his discretion (Ant-
onyuk, 2004, p. 13). This norm should be under-
stood as the fact that a person has the right to
decide not only on the issue of protection or
refusal but also choose the appropriate form
and method.

2. Legal substantiation of non-judicial
methods of protection of the right.

After violating a person's subjective civil
right, he is free to choose a judicial or non-ju-
dicial (non-jurisdictional) form of protection,
the method of protection. This authority is a set
of actions of the holder of the violated subjec-
tive civil right aimed at terminating the vio-
lation or other protection without recourse to
the competent authority of the state. Pow-
ers covered by a non-jurisdictional method
of legal protection are divided into the right to
prompt influence on the offender and self-de-
fense. Although the plaintiff is legally autho-
rized to choose the method of protection, such
a choice in a non-jurisdictional format is often
limited, because, as a rule, the means of protec-
tion of civil rights are inextricably linked with
the nature of the right being protected. Thus,
in the protection of property rights, the actions
of the actual order can be carried out — self-de-
fense in the form of necessary defense, etc.,
and in the implementation of protective obli-
gations, operational measures of influence seem
the most appropriate and adequate.

At the same time, the law, providing for
such methods as self-defense of subjective
rights, application of operational measures by
the authorized person, etc., mostly does not
regulate their temporal factors, does not spec-
ify the terms limiting actions of the person
the right belongs to. According to the legisla-
tor, the actions must lawful and consistent with
the nature of the most protected substantive
law. The same can be said for other non-judicial
means of protecting violated civil rights. For
example, in accordance with Art. 17 of the Civil
Code of Ukraine, the protection of civil rights
and interests may be exercised by the Presi-
dent of Ukraine, state authorities, authorities
of the Autonomous Republic of Crimea or local
governments within their own powers. In this
situation, unless otherwise provided by legisla-
tion defining the scope of these powers, the pro-
tection of rights in the administrative order is
not limited in time.

As it has been convincingly proven in the lit-
erature, the term is an integral and essential ele-
ment of subjective right (Guyvan, 2014, p. 21-22;
Guyvan, 2021, p. 108), it should be recognized
that the duration of the creditor's protective
powers to self-defense or operational influence

12

on the offender should be determined based
on general legal principles of reasonableness
and good faith. In other words, the tempo-
ral characteristics of substantive law, with-
out which it cannot exist, for these relations
are determined each time by the participants
themselves following the nature and scope
of the protective action, the order of its commis-
sion, etc. In the author’s opinion, this approach
of the legislator is unjustified, as it allows for
broad subjectivity in assessing the correctness
of the application of the mentioned measures.
Moreover, since the misapplication of non-ju-
dicial protective measures against a defaulting
debtor can be challenged in court (Guyvan,
2004, p. 37-38), legal uncertainty on this issue
gives rise to law enforcement differences. There-
fore, this section will explore the issue of tempo-
rary regulation of out-of-court remedies.
Demonstrative application of means of pro-
tection of the violated right by the right holder
is the operative influence on the violator of civil
law provided by the legislation of Ukraine.
Let’s first consider the issues related to the legal
nature of this remedy. In modern civilization,
there is almost no dispute about the existence
and statutory consolidation of such a specific
form of civil protection of the violated sub-
jective right as the application of a counter-
party that improperly fulfills its obligations,
the impact of operational nature aimed at elim-
inating illegally achieved the offender results or
to prevent him from achieving such results. It
has already been mentioned that their principal
feature is the exercise of the protection powers
enshrined in the legislation or the contract by
the holder of the violated right without recourse
to the authorized body of the state. However,
the application of such types of influence on
the infringer does not eliminate the possibility
of the obligated person to appeal their applica-
tion to a court or a commercial court. Thus, it
is clear that by granting the creditor some pro-
tection and legal powers or authorizing their
dispositive establishment, the state provided
the possibility of coercion against the defaulting
debtor by unilateral actions of the commissioner.
Given the above nature of the relevant
interactions of the participants of the protec-
tive obligation, domestic legal science has had
and still has lively discussions about the rela-
tions between operational influence and state
coercion. Thus, B.B. Cherepakhin put forward
the thesis that the concept of the right to sue
in a broad sense covers any claims of the autho-
rized person presented to the offender both
in court and another order to protect his vio-
lated right. In this case, this definition is also
applied to the implementation of measures
of operational influence on the violator, when
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the authorized person is given the right to inde-
pendently ensure the fulfillment of the security
obligation (Cherepakhin, 1964, p. 72). This
thesis is embodied in the works of A.A. Dobro-
volsky that the lawsuit is used as a procedural
remedy in both judicial and non-judicial bodies
(Dobrovolsky, 1965, p. 5). Modern researchers
have developed this concept. In particular, they
note that self-defense is a form of state coer-
cion, which characterizes another qualitative
state of such coercion, the possibility of which
supports the exercise of every subjective right
and the fulfillment of every legal obligation
(Basin, 2003, p. 421). Understanding the system
of measures provided by law, which are based on
state coercion and aimed at ensuring the invi-
olability of rights, elimination of offenses, as
protection (Lyashevska, 2018, p. 112), these
researchers concluded that signs of state coer-
cion occur in both jurisdictional protection
and self-defense.

The author cannot support this legal
approach. The concept of state and non-state
coercion has long been divided in scientific
works (Karkhalev, 2009, p. 70). From this point
of view, it is quite fair to say that measures
of operational influence on the defaulting debtor
do not require the use of state coercion. Thus,
the application of the latter, firstly, is ensured by
the involvement of a special competent state law
enforcement agency, and secondly, the mech-
anism of such application is regulated by rele-
vant procedural law, while coercion as a result
of individual protective action of the right
holder is much more efficient and less cumber-
some. procedural point of view. From a temporal
point of view, this approach also deserves critical
appraisal, as such a construction could necessi-
tate the application of the statute of limitations
on claims that are implemented through non-ju-
dicial jurisdictions or even the actions of a law
enforcement officer that does not comply with
civil law. The impossibility of applying the legal
provisions on prescription to cases of non-claim
protection of the violated right has already been
indicated in our civil doctrine. At the same time,
the possibility of judicial protection of the right
through the use of state coercion arises after
its violation and is limited to certain terms —
the statute of limitations.

3. The essence of the right to non-jurisdic-
tional protection.

The protected legal relations, regard-
less of whether it is implemented with
the help of a competent body or independently
by the right holder, includes coercive menas —
sanctions. Thus, protection measures and lia-
bility as types of civil sanction can usually be
carried out both with the help of a competent
body and out of court. The debtor's voluntary

performance of a breach of duty or compensa-
tion for damages is an example of the latter. As
Y.S. Zhytsynsky correctly noted, most civil law
sanctions are shaped in the law as an obligation
of the offender to perform particular restorative
or compensatory actions due to their focus
and property nature (Zhytsynsky, 1966, p. 13).
Although the literature has criticized the pos-
sibility of covering a voluntary overdue obli-
gation by sanctions (Bratus, 1973, p. 33), it
cannot be accepted. The fact is that the con-
tent of the protective legal relations, which
arise after the violation of regulatory law,
contains the obligation of the debtor to suffer
the negative consequences of the offense. Such
an obligation exists from the moment of viola-
tion regardless of whether the claim is made by
the managed entity or not. Therefore, it would
be completely wrong to link security relations
only with the use of state coercion. Coercion
is a procedural method of influence, the imple-
mentation of which achieves the goal of restor-
ing the violated right, cessation of illegal actions
or other positive effect. If the statutory proteted
duty is performed voluntarily, there is no need
for coercion. However, the substantive result
will be the same.

Ifthe voluntary implementation of the protec-
tion and legal obligation, which arose as a result
of violation of subjective substantive law, does
not occur, the question arises about the applica-
tion of certain means of influence to the debtor.
In our civilization, the thesis according to which
the existence of the possibility to ensure state
coercion exercised by a law enforcement body
does not deny the existence of other means of pro-
tection of the violated or disputed right is prac-
tically undeniable. As Y.K. Osipov pointed out,
neither the interests of the state, nor the interests
of specific subjects of law do not create the need
in any case of a civil offense to apply to the bod-
ies endowed with jurisdictional powers. The
state has the right to provide the opportunity
to exercise the right to the holder, establishing
an appropriate framework for appropriate action
(Osipov, 1973, p. 94).

There is no consensus in science as to
whether there is a type of sanctioned out-
of-court operative influence on the violator
of the exercise by the commissioner of his pro-
tection authority, which arose within the rele-
vant protection-legal relationship as a result
of the obligor's failure. Some scholars consider
these actions a separate sanction that can be
implemented by the person itself (Stoyakin,
1973, p. 15). In principle, we can agree with this
position. Indeed, a sanction is a way of influenc-
ing an offender. As we have pointed out in pre-
vious sections of this paper, sanction is seen in
the doctrine as a legal concept that encompasses
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both liability and other remedies. In this con-
text, we can consider as a sanction the further
imposition on the debtor of the obligation to
reimburse the costs associated with this, to pay
a penalty. These sanctions are applied in court
and are measures of civil liability.

At the same time, the civil law also includes
a unilateral change or termination of the legal
relationship at the discretion of the creditor
(Article 611 of the CCU). In this case, this pro-
tective authority within the meaning of this reg-
ulation can be exercised both as a result of a rel-
evant claim to the court, and by independent
active behavior of the managed person. It is only
important that the plaintifthas the authority to
perform these actions, that is, in other words,
such authority should be reflected in the law
or agreement. And, although the doctrine does
not end the controversy over the legal nature
of such a phenomenon as prompt response to
the offender (for example, V.P. Gribanov notes
that these measures can not be attributed to
sanctions because they are not general in nature
and do not improve property state of the cred-
itor (Gribanov, 2000, p. 34), in our opinion,
these are still sanctions, moreover — sanctions
in the form of civil liability, as they are listed as
such in Article 611 of the CCU. Therefore, it is
categorically impossible to agree with the opin-
ion of E.O. Krasheninnikov that the measures
of civil liability are always associated with
state influence, and the relevant rights can be
exercised only with the help of a jurisdiction
(Krasheninnikov, 1990, p. 33-34).

But the inclusion of only the measures of civil
liability in the concept of sanction does not
exhaust its content. Among the types of material
consequences of the offense — sanctions — there
are also other types of influence that provide
protection but do not impose additional bur-
dens on the debtor. In particular, it is a ques-
tion of restoration of the previous condition
of the relation, performance of a duty in kind.
Therefore, if the legislator provides the possi-
bility of operative influence of the authorized
person on the offender by individual application
of liability measures, which are known to lead to
a new burden on the obligated person, it is logi-
cal to give the creditor the opportunity to inde-
pendently carry out a security obligation, when
its implementation is to take personal action.
For example, the creditor may independently
choose the goods from a third party, where it is
stored, if the debtor does not transfer it within
the prescribed period. However, such a rule
is still not widespread in the implementation
of specific relationships, so we must state that
the most appropriate measure of operational
influence is the extrajudicial application of sanc-
tions to the violator in the form of civil liability.

14

Belonging of protection rights to the right
holder is authorized in the current civil legis-
lation. It follows both from the general norm
of Article 15 of the CCU and from certain norms
of substantive law. The important factor is that
the exercise of this protection and legal authority
always occurs through the commission of active
unilateral actions by the managed entity. As for
the responsibilities of another party to the pro-
tection obligation — the debtor — the infringer,
they consist in the passive behavior of the latter,
the need to take measures of unilateral protec-
tive influence. Thus, the actions of the creditor
in this situation are guaranteed (sanctioned)
by law and constitute the material content
of the law enforcement relationship, according
to which the creditor's authority to take active
action is opposed by the debtor's passive obliga-
tion not to interfere with his right.

If the measures of operative influence
of a party in a civil legal relationship on the vio-
lator are recognized as one of the ways to pro-
tect civil rights and interests, then naturally
they should be reflected in the main legal doc-
ument governing civil relations — in the gen-
eral part of CCU law. Moreover, the special
rules governing certain binding relationships
specify such sanctions. For example, one
of the most effective means of prompt response
to a breach of an obligation is a unilateral waiver
of the contract (Luts, 2001, p. 68; Crome,
1900, p. 183). Thus, the landlord has the right
to withdraw from the contract and demand
the return of the thing, if the tenant does not
pay for the use of the thing for three consecu-
tive months (Part 1 of Article 782 of the CCU)).
As you can see, the creditor party for the breach
of the obligation terminates the contract by
unilateral action without recourse to the juris-
diction. This is the difference between this
response and the termination of the contract
at the request of the landlord (Article 783
of the CCU). In the latter case, the decision to
terminate the contract is made by the court.

Examples of operational sanctions are often
found in special rules of law governing private
law. They can be represented by the refusal
of the contract or the acceptance of improper
performance (for example, Articles 678, 684,
848, 849 of the Civil Code of Ukraine, Arti-
cles 268, 270 of the Civil Code of Ukraine),
the transfer of a counterparty that does not
properly perform monetary obligations, to pre-
pay, limit or terminate the provision of utilities
and other services to consumers who violate
the privileges of using them, etc. But, again, in
general, there is no indication of such opera-
tional protection in the Civil Code.

It may not be necessary to introduce rules
on operational measures of influence in Chapter
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3 of the Civil Code, as it specifies the general
methods of legal protection inherent in protec-
tion relations in any area of civil law regulation.
Operational influence is used only in the imple-
mentation of security interactions, which are
formed as a result of breach of obligation. In
addition, the parties to the obligation may apply
operational measures to the counterparty only
when they are endowed with the necessary
powers under the terms of the contract or by
law. Thus, the operative influence on the viola-
tor of the right should be qualified as a special
way of protection of civil rights, which derives
from the obligatory legal relations. Therefore,
it must be specifically reflected in the main
act of civil law, for example, in Chapter 51
of the CCU. Moreover, this specification should
relate not only to the definition of such tools
and instructions on how to implement them, but
also to determine the grounds, timing and pro-
cedure for its application.

4. Features of temporal regulation of rela-
tions on operational protection.

If the normative act or agreement of the par-
ties to the legal relationsh prescribes the possi-
bilities, grounds and nature of the operational
sanction to the defaulting debtor, the legal-
ity of their application to the counterparty in
breach of the obligation, as a rule, does not cause
discussion. In this case, the arbitrary interpreta-
tion of the creditor's right in such a case is ille-
gal. Thus, if, for example, the contract defines
the offense for which restriction can be applied,
then, in case of legal fact — commission of such
a violation —exercise of the creditor’s right is
lawful. Thus, according to the current Ukrainian
legislation, the creditor is the owner of a cer-
tain protective subjective right to take opera-
tional measures as a unilateral action against
a faulty counterparty. Guided by the statu-
tory or contractual scope of powers that make
up the content of this right, the entity may
take actions that lead to the implementation
of the authority enshrined in law. At the same
time, the duty of the entitled person is not to
go beyond the limits set for the most subjec-
tive right. This applies equally to the content
of the right itself and the implementation
of measures for its implementation. Undoubt-
edly, the content of subjective law includes
the term of its existence.

However, as already mentioned, the legisla-
tion generally does not set deadlines for oper-
ational protection measures, and this, in our
opinion, is its disadvantage. Based on the prin-
ciples of pragmatism and reasonableness in
the implementation of substantive and legal
interactions in society and, given the regula-
tory imperfections of this segment of regulation,
the issue of timeliness of operational measures

to influence the offender, we have devoted sev-
eral special works (Guyvan, 2011, p. 95-102;
Guyvan, Monograf., 2014, p. 384-408). One
of the main conclusions obtained from these
studies is that the duration of operational mea-
sures can not be unlimited, and even more so,
not set by the lender at its discretion. We are
convinced that the expediency of such sanctions
(and hence the period of application) should be
limited to the duration of the offense, this is
the duration of the violation and can be recog-
nized as a period for the application of opera-
tional non-jurisdictional measures, unless oth-
erwise specified in the regulation. The relevant
rule should be reflected in current civil law.

In the same cases, when the procedure
and mechanism of application of certain oper-
ational sanctions to a defective counterparty is
defined in a special legal act (this usually applies
to the provision of various utilities and fixed in
the relevant Rules), the entitled party to exer-
cise the right to unilateral action must follow
the procedure. of a certain duration provided
by law. Moreover, this legislation does not allow
the immediate application of these measures
after the offense, postponing the implementation
of this protection right until a certain point. In
some cases, the application of operational mea-
sures requires repeated violations of the same
right (systematic violation). It is clear that there
must be some (reasonable) time between viola-
tions. After all, these one-time but repeated vio-
lations cannot be qualified as ongoing.

In our opinion, such an approach is justi-
fied: the legislation should contain a certain
deferral period, intended for the violation to
be "ripe" and the protective legal relationship
regarding the application of operational influ-
ence on the violator to acquire its ability. As for
the length of the period during which an oper-
ational sanction can be applied, then, again,
the law usually does not contain any reserva-
tions. Strictly speaking, there is no legal require-
ment that would limit the period of applica-
tion of the operational sanction provided for
in Art. 615 CCU (unilateral withdrawal from
the contract), say one or three years. Moreover,
the period of application of operational mea-
sures can not be linked to the statute of limita-
tions. In our opinion, this is the situation when,
say, the landlord withdraws from the contract
in 2021, because the tenant in 2016 for three
months in a row did not pay for the use of prop-
erty, although it can not be considered illegal,
but it is illogical. Thus, if we talk about the tim-
ing of the operational impact on the violator as
a form of protection of rights (Luts, 1993, p. 27),
then only in the understanding of the minimum
reasonable duration of the operational actions
themselves.
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3. Conclusions.

It is proposed to introduce relevant amen-
dements in the civil legislation (e.g., to set out
in a separate article an approximate non-ex-
haustive list of statutory powers of the creditor
in case of breach of obligation by the debtor,
as it is found in Art. 236 of the Commercial
Code of Ukraine). However, the indication
of the existence of such material interactions
should not be limited to adjustment. The lim-
its of realization of the specified powers should
be established in the same article. In partic-

of the mechanism for exercising these rights, it
is necessary to point out the need to take rel-
evant preventive actions within a reasonable
period from the moment of detection of the vio-
lation and the limited duration of these powers.
As for the duration of the human rights actions,
fixed periods for the application of operational
influence on the violator may be established in
special norms for certain legal relations. A gen-
eral rule should contain a note that the term
of the relevant protected powers should be rea-
sonable but, in any case, not to exceed the dura-

ular, with regard to the temporal regulation  tion of the violation.
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CYTHICHI XAPAKTEPUCTUKH HEIOPUCIUKIIIMHUX CIIOCOBIB
IIPABOBOT'O 3AXHUCTY: TEMIIOPAJIbHU ACIIEKT

Auorauis. Memoo po60TH € BUBUEHHS IIUTAHHS PO CYTHICHI Ta TEMIIOPAJIbHI O3HAKK HEIOPHUCIUK-
[IHHIX COCOGIB 3aXUCTY MOPYIIEHOTO IUBIILHOTO MpaBa; BCTAHOBJIEHHS TEBHUX YAaCOBUX KPHUTEPIiB
OXOPOHHOI 3/[@THOCTI NPaBa, BIAMIHHOI Bijl yacy peasisallii 030BHOTO oMarantsi. Memoou docaioxcen-
HA. Bukopucrano 3araJbHOHAyKOBI Ta CIIEIiaJbHO-HAYKOBI METOAM Ii3HAHHS, SIKi al0Thb 3MOTY PO3-
[JISTHYTH TEMIIOPATbHI YMHHUKU SIK eJIeMEHTH Cy0'€KTHBHOTO MATePiaJibHOTO MPaBa i IPaBOBiIHOMIEH-
HS 3arajioM Ta BUBHAYMTH iX MiCIle B CHCTEMi 3aXMCHOTO MeXaHi3My IMBiJIbHOTO 1paBa. Pesyavmamu.
JlocnifizkeHO OCHOBHI OKTPUHAJIBHI KOHIIEIIII CTOCOBHO IIPUHIUIIB BYMHEHHSI TaKMX 3aXO/liB BILUIUBY
Ha [IPABOMOPYIIHUKA, SIK CAMO3AXICT i 3aCTOCYBAHHS ONIEPATHBHUX 3aXUCHUX 3ac006iB. BeranosieHo, 1o
i HEIOPUCAMKIIIHHI CIocOOK MAKOTh Take caMe opuAryHe 3a0e31eueH s, K i 3BepHEHHS 0COOH [0 CYILY.
Ile noBHOBaKEeHHS sIBJIsIE COOOIO MIEBHY CYKYIHICTD [l HOCIsI OPYIIEHOro cy( €KTHBHOTO [UBLILHOTO
[paBa, CIPSIMOBAHY Ha MPUIMHEHHS TIOPYIIeHHs abo iHmmit 3axucT 6e3 3BepHEHHsI 10 KOMIIETEHTHOTO
oprany aep:xasu. OJIHAK y TEMIIOPAJILHOMY BiJIHOIIEHHI TIPABOBE YHOPMYBAaHHSI Ma€ Pi3HUII Xapakrep,
UL BU3HAYEHHS CTPOKY 3aXUCTY B TAKOMY XapakTepi I1030BHA JIaBHICTb He 3acTOCOBY€EThCs. [ist camo-
3aXUCTY BaKJIMBO, 100 BiH BiIOYBaBCsi B MOMEHT IIPABOIIOPYIIIEHHS, a [JIs OIIEPATUBHUX CAHKIIIN (11032~
SIK 3aKOH y O1JIBITOCT] BUITA/IKIB HE BCTAHOBIIIOE Yac iX 3/iliCHEHHS) HEOOXIIHO KepPyBATUCS 3arajlbHIMH
[PUHIUIIAME T0OPOCOBICHOCTI Ta PO3YMHOCTI. Y [IbOMY CEHCI PO3IJVIAHYTI OKPEMi aCleKTH 3aCTOCYBaHHS
TaKUX OIlEPaTHUBHUX Iili, K BiZIMOBA Bijl /I0OTOBOPY, OZIHOCTOPOHHS 3MiHA YU NPUIIMHEHHS IIPABOBIHO-
ILIEHHS 32 BOJIEBUSIBJIEHHSM BipuTess. Bakinso jmiie, 106 BipuTes b MaB IIOBHOBaKEHHS HA BUMHEHHSI
BKa3aHUX [ili, TOOTO 1151 IPABOMOYHICTH Ma€e OyTH BifoOpakeHa B 3aKOHOAABCTBI ab0 yroji. Takox HeoO-
XiHo, mo6 BKazaHi Aii mepebyBan B YaCOBUX MEKaxX aJleKBaTHOTO pearyBaHHs. Buchoexu. YHaciaok
POBIJIsIAY Y CTATTi 3pOOJIEHO BUCHOBOK, 110 YACOBI MEXI 3AIHCHEHHSI BKa3aHUX NPABOMOYHOCTEH HE0O-
Xi/IHO BCTAHOBUTH HOPMATUBHO. 30KPEMa, Y IIPABOBOMY aKTi BAPTO BKA3aTU Ha HEOOXIIHICTb BUMHEHHS
HIeBHUX IOIEePe/PKYBAIbHUX /il YIIPOJIOBK PO3YMHOTO CTPOKY Bi/l MOMEHTY BUSIBJICHHS [TOPYIIEHHS Ta Ha
0OMEKeHICTh TPUBAJIOCTI ICHYBaHHS 3a3HAYE€HUX MOBHOBaXKeHb. Jac BiMOBIAHUX OXOPOHHUX MOBHOBA-
JKeHb Ma€ OyTU PO3YMHUM, IPOTE He IEPEBUIIYBATH TPUBAJIICTD OPYILIEHHS,
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PROCEDURAL EFFECTS OF FILING A LAWSUIT
AGAINST AN AFFILIATE OF A LEGAL ENTITY
IN CIVIL PROCEEDINGS

Abstract. The purpose of the article is to determine the procedural consequences of filing a lawsuit
against a branch office of a legal entity in civil proceedings. Results. The article continues to explore
new aspects of the problem of improper defendant in civil proceedings. An example is a case in which
the Supreme Court formulated the procedural effects of filing a lawsuit against an affiliate that is not
a legal entity. Based on the analysis of court practice and theoretical provisions of civil proceedings,
the possibility of applying replacement of an improper defendant in connection with filing a lawsuit
against affiliate or representative office that is not a legal entity is studied. The definition of "improper
defendant” in civil proceedings is revealed, as well as the connection of the parties with the parties to
the disputed pecuniary legal relations. It is put forward the case law approach according to which filing
a lawsuit against an improper defendant is a ground for rejecting to satisfy the lawsuit against such
improper defendant. It is concluded that this approach provides for the existence of a civil proceeding
that began and ended with respect to an “improper” defendant. The impossibility of the existence of a civil
process with the participation of subjects who do not have civil locus standi, in terms of the lawsuit theory,
an element of which the author calls the parties. Conclusions. Since the parties (along with the ground
and the subject matter) are defined as elements of the lawsuit, the lawsuit cannot exist without the party
(plaintiff or defendant). In this regard, it is argued that in the case of filing a lawsuit against an entity
that does not have civil locus standi, the procedural institution of replacement of an improper defendant
cannot be applied. At the same time, it is substantiated that if at the time of opening the proceedings there
is a legal entity — the defendant, but it was incorrectly identified, then there are no grounds for rejecting
to open proceedings. It is proposed to provide a mechanism for "determining the correct name of the legal
entity — the defendant”, referring to the tasks of the court at the stage of preparatory proceedings.

Key words: improper defendant, civil locus standi, legal entity, affiliate, lawsuit, termination of
proceedings, civil case, civil proceedings.

1. Introduction

In terms of scientific publications,
the author has already addressed the problem
of the improper defendant in civil proceed-
ings and considered it an obstacle to the effec-
tive judicial protection of the violated rights
of the plaintiff, justifying the need to restore
procedural powers to the courts (rights and,
at the same time, duties) to replace, on their
own initiative, the original, that is, improper
defendant by the proper defendant (if the action
is brought against a person other than the one to
be sued) or additionally involve another person
as co-defendant (in case of mandatory proce-
dural complicity on the part of the defendant)
(Koroed, 2018).

The issue (that is, the issue of an improper
defendant) takes on a new meaning in the light
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of the recent decision of the Supreme Court
composed of the Joint Chamber of the Civil
Court of Cassation in civil case 760,/32455/19,
which has considered the procedural effects
of filing a lawsuit against an affiliate, while
it is not a legal person, and has examined
the question of refusal of a lawsuit on grounds
of improper parties. In this case, the Supreme
Court has concluded that cases in which
the defendant is an affiliate or representa-
tive office are not subject to civil proceedings
because there is no party sued to the civil pro-
ceedings, and, consequently, a civil dispute
cannot be resolved (Judgment of the Supreme
Court of the Joint Chamber of the Civil Court
of Cassation, 2021).

Therefore, the option of applying replace-
ment of an improper defendant in connection

© S. Koroied, 2021
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with filing a lawsuit against an affiliate or rep-
resentative office that is not a legal person is
primarily of scientific and practical interest.
The aim of the article is to consider this issue
on the basis of the analysis of judicial practice
and theoretical provisions of civil procedure.

2. Features and definition of an improper
defendant in civil proceedings

An improper defendant in civil proceedings
is defined by procedural law scholars as a per-
son established by the court to be not a prob-
able actor of the legal obligations subject to
the court judgement, and, in this connection,
subject to replacement or a court decision on
rejecting the lawsuit (Bychkova, 2010, p. 77).
The Supreme Court defines an improper defen-
dant as a person who has been sued by the plain-
tiff as a defendant established as not to be
sued when there is evidence that another per-
son is under an obligation to comply with
the plaintiffs demands: proper defendant
(Resolution of the Supreme Court composed
of the panel of judges of the Third Judicial
Chamber of the Civil Court of Cassation, 2020).

According to part 2 of art. 51 of the Civil
Procedure Code of Ukraine, if an action is
brought against a person other than the per-
son to be sued, the court before the prepara-
tory proceedings is completed, and in the case
of a simplified action, before the opening hear-
ing, at the request of the plaintiff, replaces
the original defendant with the proper defen-
dant, without closing the proceedings.

In other words, under this procedural pro-
vision, one defendant is replaced with another
defendant with the status of proper one. In
previous publications, the author has already
established that the defendant must be a party
to and materially concerned in the contentious
pecuniary (civil, family, housing, labour, land,
etc.) legal relationship with the plaintiff. It is
precisely on such grounds that a defendant in
civil proceedings is found "proper” (that is,
the person to be sued) and it is in respect of such
defendant that the lawsuit can be satisfied, that
is, that the plaintiff has been provided with
the remedy of his rights violated (realization
of the objective of civil proceedings) (Koroed,
2018, p. 93).

On the basis of the provisions of, inter
alia, civil law, housing law and labour law,
the parties to these pecuniary legal relations
are natural persons (employers, employees)
and legal entities (executive committees
of local councils, enterprises and organiza-
tions, employers). Moreover, this approach is
reflected in the provisions of Civil Procedure
Code of Ukraine, referring to defendants as to
parties to civil proceedings (part 1, art. 48),
and the parties as to participants in a case

(part 1, art. 42), who have rights and obli-
gations (art. 43). The ability to have civil
procedural rights and obligations, as well as
the potential to be a participant in a case in
general, is determined by the civil locus standi
that all natural and legal persons have (part 1,
art. 46). With regard to the parties (as partic-
ipants in the case), the Civil Procedure Code
of Ukraine further stipulates that the plaintiff
and the defendant may be natural and legal
persons, as well as the State (part 2, art. 48).

3. Features of judicial practice

The court practice has long developed
the approach that an action against an improper
defendant is a ground for denying the law-
suit against such an improper defendant. For
example, the Supreme Court, in a number
of decisions, has taken the legal position that
the defendant is an obligatory participant in
a civil proceeding, the party to it. The main fea-
ture of the parties to a civil proceeding is their
personal and direct interest; it is the parties that
are the subjects of the legal relations over which
the dispute has arisen. In addition, the defen-
dant is the person whom the claimant identifies
as infringer of his right. An improper defendant
is a person sued by the plaintiff as a defendant
but established to be not sued when there is
evidence that another person, the proper defen-
dant, is under an obligation to comply with
the plaintiff’s demands. Under part 4 of arti-
cle 263 of the Civil Procedure Code of Ukraine,
when selecting and applying the provision
of law to contentious legal relations, the court
takes into account the conclusions on apply-
ing the relevant provisions of law set out
in the decisions of the Supreme Court. It is
the right of the plaintiff to determine the defen-
dants, the subject matter and the grounds
of the dispute. On the other hand, it is the duty
of the court to establish the identity of the defen-
dants and the validity of the lawsuit in the case.
That is, bringing an action against an improper
defendant is an autonomous ground for reject-
ing a lawsuit (Resolution of the Supreme Court
of the panel of judges of the Third Judicial
Chamber of the Civil Court of Cassation, 2021).
The Grand Chamber of the Supreme Court sup-
ports this approach, concluding that an action
against an improper defendant does not consti-
tute a ground for rejecting to open proceedings,
since the replacement of an improper defen-
dant is carried out in the manner prescribed
by the Civil Procedure Code of Ukraine. On
the basis of the results of the case consider-
ation, the court refuses the lawsuit against
the improper defendant and decides on
the merits of the lawsuit of the proper defen-
dant. That is, it is the right of the plaintiff to
determine the defendants, the subject matter
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and the grounds for the dispute. On the other
hand, it is the duty of the court to determine
whether the defendants are proper and the rea-
sonableness of the lawsuit, and this duty is to
be fulfilled during consideration of the case not
at the commencement of the proceedings (Res-
olution of the Grand Chamber of the Supreme
Court, 2018). Having found that the action
has been brought against an improper defen-
dant and that there are no specific procedural
grounds for replacing an improper defendant
with a proper defendant, the court dismisses
the action against such defendant (Resolution
of the Grand Chamber of the Supreme Court,
2020).

Therefore,  this  approach  assumes
the existence of a civil proceeding which has
started and ended with an "improper" defen-
dant. At the same time, the conclusion by
the Supreme Court composed of the Joint
Chamber of the Court of Cassation in the case
760/32455/19 generally denies the existence
of a civil proceeding (action), which identifies
an entity (such as an affiliate) that has no legal
personality and therefore no civil capacity, as
the defendant.

In our view, however, this position
of the Supreme Court could be reinforced
by other arguments. For example, it is well
known that the parties (such as the plaintiff
and the defendant), together with the ground
and the subject matter, individualize law-
suit, which is of not only a theoretical but
also of a practical significance in determin-
ing the identity or difference of the lawsuit
with others. In civil procedure law, there is
a rule on the inadmissibility of a second pre-
sentation and examination of a lawsuit that
is identical with a lawsuit that has already
been accepted by another court, or that has
an enforceable judicial decision. The identi-
fication of the subject matter and the ground
for an action helps the defendant determine
what the claimant requires of him and on what
grounds. Finally, knowing what the subject
and ground of the action are, enables to estab-
lish the limits of court consideration correctly
(Isaenkova, 1997, pp. 69-70). Since a lawsuit
is a procedural means of initiating proceedings,
the parties (as an element of the lawsuit) must
therefore have the proper status of a natural or
legal person, as defined by law. After all, just
as a dead natural person cannot be a defendant
in a civil proceeding, an organization without
legal personality (or liquidated legal entity)
cannot be a participant in a case. And since
the parties (along with the ground and the sub-
ject matter) are defined as elements of the law-
suit, without the party (plaintiff or defendant),
the lawsuit cannot exist.
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That is, in the event of an action brought
against a subject without civil locus standi,
and the procedural replacement of an improper
defendant (art. 51 of the Civil Procedure Code
of Ukraine) cannot be applied. In practice, how-
ever, lawsuits by plaintiffs against dead natural
persons (when, for example, the plaintiff is not
aware of the death of the defendant, a natural
person) or affiliates of legal persons (or liq-
uidated or reorganized legal entities) are not
excluded. In such cases, there can be no proce-
dural succession, since under art. 55 of the Civil
Procedure Code of Ukraine, the participation in
the case of the successor of the party concerned
or of a third party at any stage of the proceed-
ings is possible if the death of a natural person or
the termination of a legal person have occurred
after the opening of the proceedings.

The Supreme Court, composed of a panel
of judges of the First Trial Chamber of the Court
of Cassation in case 676,/5955/18-c, has agreed
with the conclusion of the Court of Appeal on
the of annulment of the decision of the Dis-
trict Court and the termination of the pro-
ceedings, since the plaintiff brought an action
against an affiliate of the enterprise, which
under Article 95 of the Civil Code of Ukraine
is not a legal person, and therefore does not
have civil locus standi, and therefore cannot
be a party to civil proceedings, while not-
ing that the Court of Appeal, by virtue of its
procedural powers under the Civil Procedure
Code of Ukraine of Ukraine, has been deprived
of the possibility to bring a proper defendant
before the court of cassation, as well as no
such procedural possibility exists for the court
of cassation (Resolution of the Supreme Court
composed of the panel of judges of the First
Judicial Chamber of the Civil Court of Cassa-
tion, 2019).

At the same time, in one
of the cases challenging disciplinary sanc-
tions, in which a court clerk brought an action
against the head of the Chervonozavodsk Dis-
trict Court of Kharkiv, the Supreme Court
of Ukraine noted that the lawsuits derive
from labour law relations in which the dis-
trict court is one of the parties. The very fact
that the Chervonozavodsk District Court was
not indicated in the statement of lawsuit by
the defendant could not be a ground for deny-
ing it (Ruling of the Judicial Board for Civil
Cases of the Supreme Court of Ukraine, 2020).
We argue that this approach is more appropriate
in ensuring accessibility of justice as a compo-
nent of the right to go to court. Moreover, it is
the task of the court at the stage of the prepara-
tory proceedings, which begins with the opening
of proceedings in the case, to make a final deter-
mination of the participants in the trial (para. 1
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of part 1 and part 2 of art. 189 of the Civil Pro-
cedure Code of Ukraine).

In our opinion, therefore, this case cannot
apply the resolution by the Grand Chamber
of the Supreme Court that the provision "an
application shall not be subject to civil proceed-
ings" applies both to lawsuits that are not sub-
ject to civil proceedings and to lawsuits that are
not subject to court consideration at all (Res-
olution of the Grand Chamber of the Supreme
Court, 2018). Indeed, in our case, the "proper”
defendant with civil locus standi existed in law
and in fact at the time of the commencement
of the proceedings, but the name of the defen-
dant was incorrectly stated (that is, the name
of the affiliate was erroneously stated instead
of the name of the legal person itself) in the appli-
cation by the plaintiff, who was legally ignorant.
Therefore, in this case (case 760,/32455/19 on
recovery at work), it cannot be said that such
a lawsuit was "not subject to a civil proceed-
ing" or "could not be subject to court consider-
ation at all." Consequently, we argue that this

excludes the possibility of implementing para. 1
of part 1 of art. 186 (a judge rejects commence-
ment of proceedings if the application is not
subject to civil proceedings) or para. 1 of part 1
of art. 255 (the court dismisses the proceeding
by the ruling if the case is not subject to civil
proceedings).

4. Conclusions

In view of this, the author argues that arti-
cle 51 of the Civil Procedure Code of Ukraine
should provide for the mechanism of "definition
of the correct name of the legal entity, the defen-
dant", referring this to the tasks of the court
at the preparatory stage. Thus, when the defen-
dant is identified as a legal entity with civil
locus standi, there will be procedural grounds
for deciding on the replacement of an improper
defendant (if the plaintiff disagrees with
the court’s determination of the correct name
of the legal entity, the defendant). The author
believes that this will enhance both the efficiency
of civil proceedings in general and the guaran-
tees of accessibility to civil justice.
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INPOLECYAJIDHI HACJIIAKH IIPE/UABJEHHA II030BY
J0 OLIII IOPUINYHOI OCOBH B IUBIIBHOMY CY/IOUNHCTBI

Anorauisi. Memoro ctaTTi € BUSHAUYEHHS IPOIECYATbHIX HACJI/IKIB TIPe ssBJIeHHsI TT030BY /10 (irii
IOPUAMYHOI 0COOU B LUBIIBHOMY CYIOYMHCTBI. Pesymomamu. Y cTarTi HPOJOBKYEThCS AOCHIIKEHHS
HOBUX aCIEKTiB IIPOOIEMU HEHAJIEXKHOTO BINOBIaua B [IUBLIBHOMY CYIOYMHCTBI. SIK IPUKIA PO3IIIs-
JaeThes crpaBa, y kil Bepxosuuit Cyx cchopmymioBaB poriecyaibHi HACTIIKU TP/ IBIEHHST TI030BY
110 (biziii, ska He € puarYHOI0 0cobo10. Ha 0CHOBI aHaIi3y CyI0BOI IPAKTUKY Ta TEOPETUYHUX MOJ0KEHD
IUBILIBLHOTO NIPOIIECY AOCTIPKEHO MOKIUBICTD 3aCTOCYBAHHS IHCTUTYTY 3aMiHN HEHAJIeKHOTO BilIIOBi/la-
4a y 3B’A3KY 3 e/ ABJIEHHIM TT030BY 0 (iTil 4M IpeIcTaBHUIITBA, SKi He € I0pUANIHO0 0cobot0. Poskpu-
BAETHCST BUSHAYEHHS TIOHSATTS «HEHATEKHUH BiTIOBIaY» Y IIMBITBHOMY TPOIIEC], @ TAKOXK 3'SICOBYETHCS
3B’130K CTOPIiH 3 yYaCHUKaMHU CIIIPHUX MaTePiaibHUX IPpaBoBigHOCKHH. HaBoguThest BUPOOJIEHIH CY10BOIO
IIPAKTUKOIO ITi/IXi/, 3Ti/IHO 3 SKMM IIPe/L IBJIEHHS 11030BY /10 HEHAJIEXKHOTO Bi/NOBi/Iaya € Ii/ICTaBoIo s
Bi/IMOBU B 33/[0BOJIEHHI MO30BY MO0 TAKOTO HEHAIEKHOTO BimOBigaua. POOUTLCS BUCHOBOK, IO 3a3Ha-
ueHU mijxiz nepenGavae iCHyBaHHS [[MBIIBHOTO IIPOIIECY, IKUIT PO3IOYABCS T 3aBEPILUBCS MO0 <HEHA-
JIEKHOTO> BizinoBinaya. OGIPYHTOBYETHCST HEMOMKIIMBICTD iCHYBaHHS [UBLIBHOTO IIPOIECY 32 YYACTIO
cy0’eKTiB, sIKi He BOJIOIOTH [IMBLIBHOIO TIPOIIECYAIbHOK0 IPABO3AATHICTIO, 3 MO3UIIIT TEOPii 11030BY, eJie-
MEHTOM SIKOTO Ha3BaHO CTOPOHU. Bucnosexu. BcTaHOBIIEHO, 110 OCKITIBKY CTOPOHU (TIOPA/L i3 MiZICTaBOIO
Ta TMPEJMETOM ) BU3HAYAIOTHCS SIK €JIEMEHTH TI030BY, TO 6e3 cToponu (mo3nuBadya abo Bi/IOBizaya) M0308
icHyBaTH He MOXKe. Y 3B'513KY i3 I[IM apTyMEHTOBAHO, 110 Y BUMAJKY TPE/ SIBIEHHSI TO30BY /10 Cy0 €T, He
Ha/[i7IEHOTO IUBLIBHOIO MPOIeCyaIbHOIO IPaBO3/IaTHICTIO, TIPOIeCyalbHIH iHCTUTYT 3aMiHN HEHaJIesKHO-
TO BiZIIIOBi/[a4a He MOKe 3aCTOCOBYBaTHCS. BoiHOYAC KOHCTATOBAHO, 1110 SIKIO HA MOMEHT BiJIKPUTTSI IIPO-
BAJUKEHHS y CIIPaBi I0pHANYHA 0coba — BiAMOBiAay icHye, mpote ii G0 HeMPaBIJILHO BUSHAYEHO, TO M-
CTaBY JJIs1 BIIMOBH Y BiIKPUTTI IPOBA/KEHHS y cripasi BiacyTHi. [IponoHyeThest ependaunTu MexaHism
BU3HAYEHHS TIPABUJIBHOTO HAIMEHYBAHHSI I0PUAITYHOI 0COOM — BiIIMOBiaua MIJISIXOM BiJlHECEHHS 1[bOTO
10 3aBIaHb Cy/ly Ha CTaJlii MiATOTOBYOTO TPOBA/PKEHHSI.

KmouoBi cioBa: HeHaJieXXHWIT BiJMOBifay, IUBIJIbHA TIPOIECYalbHA MPABO3AATHICTD, IOPUANYHA
0c00a, (iist, MO30B, 3aKPUTTS MPOBAIKEHHS, IIUBIIbHA CTIPaBa, IUBITbHE CYTOYHHCTBO.
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SYSTEM OF PRINCIPLES OF EXERCISING
SUBJECTIVE FAMILY RIGHTS

Abstract. Purpose. This publication aims to investigate scientific and theoretical conceptual
approaches to statutory consolidation and practical application of the principles of exercising subjective
family rights. Research methods. The contribution is based on general scientific and special methods
of scientific knowledge. Results. The author has analyzed main doctrinal approaches to understanding
the general legal (general) principles of exercising subjective rights; interbranch (civil law) principles
of exercising subjective rights (the principles of free disposition; justice, good faith and reasonableness;
inadmissibility of abuse in exercising subjective rights; guaranteed smooth exercise of subjective rights);
branch principles of family law (the principles of personal exercise of family rights; priority of interests
of family and the child; equality in the exercise of family rights; freedom of a family law agreement)
and institutional principles of exercising subjective family rights. It has been proved that the system
of principles of exercising subjective family rights comprises a multilevel (hierarchical) structure.
Conclusions. As a result of the study, the following system of principles of exercising subjective family
rights has been proposed: 1) interbranch (civil law) principles of exercising subjective rights is applied in
the subsidiary manner in the field of family law regulation, namely: the principles of free disposition; justice,
good faith and reasonableness; inadmissibility of abuse in exercising subjective rights; guaranteed smooth
exercise of subjective rights; 2) branch principles of family law towards exercising subjective family rights:
the principles of personal exercise of family rights; priority of interests of family and the child; equality
in the exercise of family rights; freedom of a family law agreement. At the same time, the author has
justified the viewpoint that the branch principles of family law on the exercise of subjective family rights
are independent in the system of legal principles.

Key words: principles of law, principles of exercising subjective rights, principles of exercising
subjective family rights, family law, family legislation, civil law.

1. Introduction of exercising subjective family rights comprises

V.P. Hrybanov initiated a detailed study
of the system of principles of enforcement
of rights. The scientist attributed the following
fundamentals to the principles of exercising civil
rights: legality, good faith, conformity of exer-
cising the right with its purpose, the actuality
of exercising subjective rights, cooperation in
exercising subjective rights and performing
legal duties, and economic efficiency (Hrybanov,
2001). Further scientific studies of the system
of principles of exercising subjective rights,
which were conducted by both civil law
scholar — Ye.V. Vavylin, T.V. Deriuhina, O.0. Kot,
M.O. Stefanchuk, Ye.O. Sukhanov, and Yu.V. Tsi-
ukalo, and representatives of the science of fam-
ily law — V.O. Kozhevnykova, M.A. Kondra-
shova, L.V. Krasytska, and M.V. Mendzhul,
allow stating that the system of principles

© M. Lohvinova, 2021

a multilevel (hierarchical) structure. Moreover,
0.0. Kot notes that exercising subjective civil
rights is affected by three levels of principles:
general legal, branch, and special (institutional)
(Kot, 2017, p. 56), thus forming a three-level
hierarchy for exercising subjective civil rights.
At the same time, the analysis of contributions
of the abovementioned scientists shows that
a set of principles of exercising subjective family
rights is a more complicated phenomenon which,
in addition to general, branch, and institutional
principles, also includes interbranch principles —
principles (fundamentals) of exercising subjec-
tive civil rights.

2. General legal (general) fundamentals
of exercising subjective rights

General legal (general) fundamentals
of exercising rights are top in the hierarchy
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of principles (fundamentals) of exercising
rights. As for their specific list, the legal doc-
trine lacks a unified opinion in this context.
Thus, a broad approach considers such gen-
eral principles as universal categories, which
are peculiar to any legal system as they reflect
the best achievements of humankind and are
generally recognized by international acts (Rab-
inovych, 2007; Skakun, 2010; Mendzhul, 2020).
In the author’s opinion, the above approach is
too broad. Therefore, the author believes that
the principles which are enshrined in the Con-
stitution of Ukraine and have a profound influ-
ence on the legal system as a whole should be
regarded as general legal (general) principles
of exercising subjective rights. A comparison
of relevant professional studies allows attribut-
ing the following general fundamentals (prin-
ciples) to constitutional ones: legality, justice,
freedom, humanism, and judicial protection
of rights and legitimate interests (Pohreb-
niak, 2008; Skakun, 2010; Koziubra, 2015;
Mendzhul, 2020).

3. Interbranch fundamentals of exercising
subjective rights

Interbranch principles of exercising subjec-
tive rights are the relevant principles (funda-
mentals) of exercising subjective civil rights,
as they 1) are general for the legal regulation
of the entire system of private law relations;
2) are original towards family law princi-
ples (Krasytska, 2015; Vatras, 2020); 3) are
applied in the subsidiary manner to regulate
family law relations. Given the latter state-
ment, V.O. Kozhevnykova treats the following
principles as common to civil and family law:
equality (equality of rights), property indepen-
dence, the autonomy of the will, and contrac-
tual freedom (Kozhevnykova, 2013, pp. 40-42).
M.V. Mendzhul also distinguishes a range of civil
principles regulating family relations, namely:
the principles of agreed (by agreement) regula-
tion of relations between their parties, guaran-
teeing the secrecy of private life, the inadmis-
sibility of arbitrary interference in private life
(Mendzhul, 2020, pp. 93-94). Ye.O. Michurin, in
his turn, highlights the principle of contractual
freedom noticing that it is “not a fundamental
defined by the Family Code of Ukraine but is
fixed in the Civil Code of Ukraine and covers,
in particular, an antenuptial agreement”. At
the same time, the scientist stresses that indi-
vidual provisions for the agreement (“agree-

” o« ” o«

ment form”, “term of agreement”, “alteration
of agreement”, “agreement termination”, “inval-
idation of agreement”) to be borrowed from
civil law if provisions of a particular agreement
between the parties in family law relations do
not contradict the fundamentals of family (and

civil) laws (Michurin, 2017, p. 113).

24

The study of research activities on the issue
under consideration gives grounds to conclude
that in terms of the most general approach, civil
law principles (fundamentals) of exercising sub-
jective civil rights are reduced to two basic pil-
lars: discretionary nature and exercise of rights
in good faith. Moreover, they “embrace” some
“detailing” provisions. Thus, scientists attri-
bute the following to the principle of free dis-
position: contractual freedom; the autonomy
of the will of all participants in legal relations;
state’s non-interference in private law relations;
independence and smooth exercising of rights.
The elements of the principle of exercising
rights in good faith are justice and reasonable-
ness, the inadmissibility of abuse, the exercise
of the right under its purpose, mutual respect,
and cooperation of the parties in legal relations,
etc. (Volkov, 2007; Vavylyn, 2009). Such a doc-
trinal separation of components of the princi-
ple of free disposition and exercise of rights in
good faith allows identifying civil principles
of exercising subjective rights, which have inter-
branch nature during the regulation of private
law relations, as follows:

Jfree disposition: Some scientists consider
the principle of free disposition largely funda-
mental to the whole realm of private law (Vavy-
lyn, 2009). At the same time, a free disposition
is a complex and multifaceted category that is
widely applied in legal doctrine without hav-
ing its textual consolidation in the Civil Code.
Although the principle of free disposition is not
covered by art. 3 of CC among the fundamen-
tals of civil law, N.S. Kuznietsova rejects doubts
about its belonging to the latter (Kuznetsova,
2003, pp. 10-11).

Scientists express fairly diverse judgments
about the essence of free disposition and its cor-
relation with other legal principles. The author
agrees with O.Ie. Kukhariev on the point that
free disposition is based on the legal free-
dom of the subjects of legal relations, which:
allows them to choose a behavioral pattern;
allows them to determine the content of legal
relations at their discretion, i.e., their rights
and responsibilities; ensures a manifestation
of the initiative of legal subjects, which encom-
passes the implementation of statutory freedom
(Kukhariev, 2020, p. 12). It should be noted that
0.0. Kot puts a similar content in such a prin-
ciple of the exercise of subjective rights, which
he defines as freedom to exercise subjective civil
rights (the exercise of a subjective right depends
solely on the will and discretion of a person)
(Kot, 2017, pp.59-61);

— justice, good faith and reasonableness.
Nowadays, the literature lacks a concurrent
point of view on whether “justice”, “good faith”,
and “reasonableness” should be considered as
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a single principle or whether they should be
distinguished (Tobota, 2020, pp.38-39). At
the same time, art. 3 of CC defines these cate-
gories as one of the fundamentals of civil law,
which, in the author’s opinion, primarily con-
cerns the process of enforcement of rights. It
is assumed that that this is one of the central
ideas of civil law, which “permeates” the entire
array of civil rules and regulates the conduct
of subjects within any civil law institution. Its
legal consolidation is an expected result of social
development and is dictated by the need to build
social relations (including between participants
in legal relations) based on high moral and hon-
est behavior of subjects (Tobota, 2020, pp.38-39).
The issue of the content of “justice”, “good faith”,
and “reasonableness” remains controversial, but,
in general, these principles are evaluative cate-
gories which allow exceeding the scope of tradi-
tional “positive law” and determining the com-
pliance of the conduct of subjects predominant
in society with moral and ethical requirements
in those cases when it is impossible to regulate
a particular legal matter “exhaustively”;

— inadmissibility of abuse in exercising sub-
Jjective rights. In general, it is about a legal prin-
ciple which, on the one hand, sets requirements
for the exercise of any subjective right, and on
the other — determines the permissible limits
of enforcement. As noted in the literature, law
principles are the working mechanisms that are
used to determine the constraints of possible
and acceptable conduct of the parties in legal
relations (Kuznetsova, 2000, p. 123);

— guaranteed unimpeded exercise of subjec-
tive rights. Objective law cannot ensure a total
absence of obstacles in exercising subjective
rights, but it can vest the authorized person
with legal guarantees for exercising his/her
right (Kot, 2017, p. 80). E.V. Vavilin empha-
sizes the need to create a legal environment
that would be favorable for the operation
of the mechanism of exercise of subjective
rights. (Vavylyn, 2009, p. 17). This is ensured
by statutory consolidation of the provisions
prohibiting unlawful interference in private
law relations, eliminating obstacles for exercis-
ing subjective rights, the system of methods for
protecting subjective rights, judicial and extra-
judicial mechanisms of protection of the rights
and legitimate interests of the individual, ensur-
ing the actual implementation of legal obliga-
tions in relation to authorized subject by other
participants in legal relations, effective human
rights activities of courts and other law enforce-
ment agencies, etc.

4. Branch fundamentals of exercising sub-
jective family rights

As for the branch principles of family law
in the context of exercising subjective rights,

the author considers it expedient starting with
an analysis of the legislative provisions of for-
eign states.

Thus, in the Family Code of the Republic
of Moldova dated 26.10.2000 No1316-X1V, as
well as in FC of Ukraine, an individual chapter
2 of section 1 deals with the issues of realization
and protection of family rights. Rules of the code
enshrine the provisions of equality within fam-
ily relations, which comprises the availability
of equal rights and responsibilities spouses
(part 1 of art. 5); impossibility of assignment
of family rights and responsibilities to third
parties (part 2 of art. 5); exercise of family
rights at one’s discretion, unless otherwise pro-
vided by law (part 1 of art. 6); exercise of family
rights and performance of family duties should
not violate the rights and legitimate inter-
ests of other family members and third par-
ties (part 2 of art.6); legal protection of family
rights, except their implementation contrary
to the purpose of the rights or the law (part 1
of art.7); judicial and extrajudicial protection
of family rights (parts 2, 4 of art. 7); protection
of family rights in the ways prescribed by law
(part 3 of art. 7); non-application of limitation
of legal claims to the requirements arising from
family relations, unless otherwise provided by
law (part 1-2 of art. 8).

In the Code on Marriage and Family
of the Republic of Belarus as of 09.07.1999
No. 278-Z, there is no separate subsection on
the exercise and protection of family rights,
but section 1 “General Provisions” prescribes
the following principles: guaranteeing legal
protection of family rights if they are exercised
under their purpose (part 1 of art. 5); exercise
of rights arising from family and marital rela-
tions without violating the rights and legiti-
mate interests of others (part 2 of art.5); judi-
cial and extrajudicial protection of family rights
(art. 6), and others. At the same time, one can
note the availability of a provision according to
which the state priority task in social policy is
to protect marriage, family, and care of mother-
hood, fatherhood, and childhood (art. 3).

The peculiarity of Georgian legislation is
that family relations are regulated by the Civil
Code. However, Book 5 “Family Law” of CC
of Georgia as of July 26, 1997, No. 786-11c does
not contain general provisions of family law
and does not fix a systematized list of basic prin-
ciples for the exercise and protection of family
rights.

Family relations in Romania and the Czech
Republic are also regulated by the civil codes.
At the same time, Book 2 “On Family” of CC
of Romaniaas of July 17,2009 and Part 2 “Family
Law” of CCofthe Czech Republicasof03.02.2012
do not contain general provisions of family law.
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A similar situation occurs in Polish law. Despite
the availability of an independent source of fam-
ily law — the Family and Guardianship Code
of the Republic of Poland as of 25.02.1964, there
is no rule on the regulation of family relations.
It can be said that not all foreign countries
enshrined in law the general fundamentals
(principles) of exercising family rights (ful-
fillment of family obligations). At the same
time, their presence is evidence of a sufficiently
detailed approach to the statement of the gen-
eral provisions of family law as the regulatory
framework of an independent branch of law,
which is inherent in the latest family codes.
Therefore, the study of scientific publica-
tions, a comparative examination of national
and foreign laws allows identifying the follow-
ing branch principles of subjective family rights:
— the principle of personal exercise of family
rights. As defined in Part 1 of art.14 of the Fam-
ily Code, family rights are closely related to
a person and as such may not be transferred to
another person. Part 2 of this article includes
exceptions to the rule: the rights of a child or
a person whose legal capacity is limited are
exercised by their legal representatives (or they
provide relevant assistance in exercising).
Based on data found in literature, it is
concluded that family rights are exercised
independently by the person endowed with
them (Kozhevnykova, 2019, p. 210) and can-
not be transferred to other subjects on basis
of an arrangement (Dutko, 2013, p. 136). In gen-
eral, the author agrees with the above, as family
rights are mostly of personal and non-mone-
tary nature and therefore cannot be alienated
or delegated. At the same time, FC contains
norms which, in the case of relevant conditions
or valid reasons, allow exercising some family
rights procedurally (the author’s) by proxy
(e.g., submission of an application for marriage
registration to the Registry Office) (part 3
of art.28 of FC), and norms which strongly
prohibit the participation of a representative
in the exercise of family rights (art. 34, art. 223
of FC). Thus, it should be borne in mind that
this rule is not absolute and, in some cases, it is
permissible to exercise some family rights (pri-
marily property ones) by proxy provided that it
does not contradict the law and legal relations;
— the principle of priority of family and child
interests. This principle appears from some
provisions of the Family Code. Therefore,
one of the tasks of family laws is to promote
the family as a social institution and a union
of individuals (part 2 of art.1); the State pro-
tects the family, childhood and creates condi-
tions for the strengthening of the family (part 1
of art. 5); regulation of family relations should
be carried out with utmost consideration
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of the best interests of a child and family mem-
bers with disabilities (part 8 of art. 7); parental
rights cannot be exercised against the interests
of the child (part 2 of art. 155.) According to
art. 11 of the Law of Ukraine “On Protection
of Childhood”, the subject of the main con-
cern and the main duty of parents is to ensure
the interests of their child.

The above fundamental (principle) is also
found in case law. The judgments of the Euro-
pean Court of Human Rights have repeatedly
stated that the children’s interests might be
opposed to those of their parents (Olsson v.
Sweden (No. 2) dated 27.11.1992 p., Series A,
No. 250, arts. 35-36, § 90), and special attention
should be paid to the most important inter-
ests of the child, which by their importance
and nature should prevail over the interests
of parents (Hunt v. Ukraine dated 07.12.2006,
No. 31111/04, § 54).

The judgments of the Supreme Court reg-
ularly emphasize that the rights of parents in
relation to the child are derived from the rights
of the child to the harmonious development
and proper upbringing; the cases involving
a child must, first of all, determine and take
into account the interests of the child, accord-
ing to objective circumstances of the dispute,
and then — the rights of the parents (resolutions
as of 24.04.2019 in the case No. 300/908/17
(proceedings No. 61-44369sv18); as
of 06.06.2019 in the case No. 495/2106/17
(proceedings No. 61-592sv19); as of 30.03.2021
in the case No. 542/1428/18 (proceedings No.
61-18612sv19). Even in case of any legal con-
flict, incompleteness, vagueness, or contradic-
tion of the legislation which regulates contro-
versial legal relations concerning the interests
of the child, taking into account provisions
of art. 3 of the Convention on the Rights
of the Child, priority should be given to the best
interests of the child (Judgement of the Supreme
Court as of 14.05.2021 in case No. 548,/2434/19
(proceedings No. 61-2090sv21).

In general, the author believes that the prior-
ity of family and child interests should be deci-
sive in addressing the availability or lack of abuse
of rights in exercising subjective family rights;

— the principle of equality in exercising
Jamily rights. This pillar is a logical extension
of the general principle of legal equality of par-
ticipants in public relations, which is notedly
peculiar to the regulation of private law rela-
tions and follows from some provisions of FC:
women and men enjoy equal rights and assume
equal responsibilities in family relations, mar-
riage, and family (part 6 of art.7); the mother
and the father assume equal rights and respon-
sibilities in respect of the child irrespectively
of whether they were married to each other or
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not (part 1 of art. 141; part 3 of art. 11 of the Law
of Ukraine “On Protection of Childhood”);
children have equal rights and responsibilities
towards their parents regardless of whether
their parents were married to each other
(art. 142), including, towards equal upbringing
by parents, etc.

The importance of distinguishing this fun-
damental as a principle of exercising subjective
family rights is to root out stereotypes that still
prevail in the public consciousness and deter-
mine the actual impact on the practice of legal
regulation through the unreasonable provision
of “benefits” to individual subjects of family
relations (“husband” — the head of the fam-
ily, who must ensure its maintenance and has
a “deciding vote” in resolving issues of family
life; “a minor child must live with his mother”;
“the older child has “more rights” to the prop-
erty of the parents”, etc.).

In this context, it is essential to emphasize
that Parliamentary Assembly Resolution No.
2079 (2015) “Equality and shared parental
responsibility: the role of fathers” highlights
the importance “to transcend gender stereo-
types about the roles supposedly assigned to
women and men within the family and is a reflec-
tion of the sociological changes that have taken
place over the past fifty years in terms of how
the private and family sphere is organized”.

The judgments of the European Court
of Human Rights have repeatedly paid atten-
tion to the equality of parents’ rights in dis-
putes over child custody and the waiver of any
gender-based presumptions (Judgements in
the case of Sommerfeld v. Germany dated
08.07.2003, Zaunegger v. Germany dated
03.12.2009). Moreover, Judge Carlo Ranzoni
representing the Principality of Liechten-
stein expressed his opinion in the case “M.S. v.
Ukraine” (judgement dated 11.10.2017) focus-
ing on “an important and controversial issue
peculiar to Ukraine — the “presumption in
favor of the mother” in matters of child care”.
The judge noted that such a presumption is
not confirmed at the UN level, does not emerge
from the Declaration or case law of the Euro-
pean Court, and does not correspond to the pol-
icy of the Council of Europe and most member
states of the Council of Europe. “Due to the pre-
sumption in favor of the mother, national courts
reduced the scope of their assessment limited
themselves to the identification of the absence
of “exceptional circumstances”, and refused
to examine further circumstances that would
be decisive in guaranteeing the best interests
of the child” (Lohvinova, 2017, p. 127).

As of today, it should be noted that national
courts follow the principle of equal rights of par-
ents in the upbringing of a child while dealing

with family disputes. Thus, the Supreme Court
is strongly focused on protecting the rights
and interests of motherand fatheras equal partic-
ipants in family relations and avoids discrimina-
tory treatment or humiliation of the father’s role
in its judgments. At the same time, the Supreme
Court notes that regulations on equal rights
and responsibilities of parents in the upbringing
of a child cannot be interpreted to the detriment
of the interests of the child. When deciding on
cases of determining of a child’s place of resi-
dence, establishing the procedure for partici-
pation in the upbringing of the child, granting
permission for a minor child to travel abroad
without the consent of the father, the courts
must principally protect the rights and inter-
ests of the child by identifying what best suits
his/her interests”; “equality of parents’ rights in
relation to the child is derived from the child’s
rights and interests for the harmonious devel-
opment and decent upbringing” (Resolution as
of 04.07.2018 in the case No. 712/10623/17
(proceedings  No. 14-244tss18);  as
of 17.10.2018 in the case No. 402/428/16- 11
(proceedings No. 14-327 1¢18); as of 18.03.2019
in the case No. 215/4452/16-u (proceed-
ings No. 61-1145c¢819); as of 20.05.2021 in
the case No. 686/27095/19 (proceedings
No. 61-2826¢821);

— the principle of freedom of a family law
agreement. As noted in the literature, a char-
acteristic feature of private law is that each
of its branches has its own tool of the disposi-
tive method of regulation; accordingly, a family
law (family) agreement performs these func-
tions within family law (Kyslova, Kokhtenko,
2019, p. 39). Family law agreements should be
understood as agreements concluded by indi-
viduals and aimed at establishing, modifying,
or terminating family rights and responsibilities
(Kharytonov, 2006, p. 54).

The principle of freedom of a family law
agreement in exercising subjective family
rights is primarily realized in the provisions
of part 2 of art.7 of FC according to which
family relations can be settled by arrangement
(agreement) between their participants. The
regulation of family relations by arrangement
(agreement) of the parties is also stipulated by
art. 9 of FC: subjects of family law can regulate
their relations by arrangement (agreement), if
it does not contradict statutory requirements
and the moral principles of society (part 1).

5. Institutional fundamentals of exercising
subjective family rights

The distinguishing of institutional prin-
ciples of exercising subjective family rights
as the lowest link in the hierarchical system
of principles of exercising subjective family
rights is an individual and rather controversial
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issue. Thus, M.V. Mendzhul marks the option
of identifying special principles which are
the basis for regulating homogeneous family
relations. For example, the institution of mar-
riage is based on the principles of monogamy,
voluntary marriage, and freedom of divorce
(Mendzhul, 2020, p. 92) The scholar justifies
her standpoint by referring to the legal doctrine
of the Czech Republic, where the principles
of family law are divided into general (the prin-
ciple of child welfare, the principle of solidarity
(mutual assistance), the principle of equality)
and the principles which concern some types
of family law relations (principle of enhanced
protection of marriage and parenthood, princi-
ple of monogamy, principle of voluntary mar-
riage, principle of freedom of divorce, princi-
ple of equality of men and women in marriage,
equality of children born in and out of wed-
lock) (Mendzhul, 2020, p. 60). In addition to
general family principles, N.S. Sherstnieva also
highlights the institutional principles of family
law by dividing them into: priority (providing
priority protection of the rights and interests
of minors; priority of family upbringing of chil-
dren, care for their welfare), mutual (the princi-
ple of the voluntary marriage of man and woman;
equality of marital rights in the family; settle-
ment of intra-family issues by mutual consent;
enforcement of the rights and interests of family
members with disabilities) and values (ensuring
quality of life, the safety of family, motherhood,
fatherhood, and childhood) (Sherstneva, 2007,
pp- 12-13).

Therefore, in terms of the doctrine, there
are all grounds for distinguishing institutional
principles for exercising subjective family
rights (e.g., the principle of priority of family

upbringing of the child (part 3 of art. 5 of FC)
or the principle of a joint exercise of parental
rights (part 1 of art. 157 of FC). In the context
of their specific list (system), it is the subject
of specialized research on the exercise of indi-
vidual types of subjective family rights.

6. Conclusions

Based on the analysis of scientific publica-
tions, comparative study of the rules of civil
and family law, foreign law, as well as case law,
the author believes that the system of principles
of exercising subjective family rights comprises:

1) interbranch (civil) principles of exercis-
ing subjective rights, which are applied in a sub-
sidiary manner in family law regulation, namely:
the principles of free disposition; justice, good
faith and reasonableness; inadmissibility of abuse
in the exercise of subjective rights; guaranteed
smooth exercise of subjective rights);

2) branch principles of family law for exercis-
ing subjective family rights, namely: the princi-
ples of personal exercise of family rights (part 1
of art. 14 of FC); priority of family and child
interests (part 2 of art. 1, part 1 of art. 5, part 8
of art. 7 and part 2 of art. 155 of FC); equality
in the exercise of family rights (part 6 of art. 7,
part 1 of art. 141, part 1 of art. 142 of FC, etc.);
freedom of a family law agreement (part 2
of art. 7 of FC, art. 9 of FC).

At the same time, the author holds that
the branch principles of family law for exercis-
ing subjective family rights are independent in
the system of legal principles, as they are derived
from common law principles, interbranch prin-
ciples of private law and branch principles
of family law, reflect features and specify legal
regulation of relations towards exercise (imple-
mentation) of subjective family rights.

References:

Codul civil al Romanieidin (2009). (actualizat panala data de 4.02.2016). [Romanian Civil Code],
Retrieved September 11, 2021, from http://legislatie.just.ro/Public/DetaliiDocument/175630 (in

Romanian).

Dutko, A.O. (2013). Dohovir yak rehuliator simeinykh vidnosyn: osoblyvosti konstruktsii
[Contract as a regulator of family relations: design features], Scientific bulletin of Lviv State University
of Internal Affairs. Legal series, 2013, no.3, pp. 135-142 (in Ukrainian).

Hrazhdanskyi kodeks Cheshskoi respublyky (2012). [The civil code of the Czech republic],
Retrieved September 11,2021, from http://anesro.com/downl/zakon/89-2012_Sb.pdf (in Russian).

Hrazhdanskyi kodeks Hruzyy (1997). [The civil code of Georgia], Retrieved September 11,
2021, from https://matsne.gov.ge/ru/document/download/31702/75/ru/pdf (in Russian).

Hrybanov, V.P. (2001). Osushchestvlenye y zashchyta hrazhdanskykh prav [ Realization and pro-
tection of the civil rights]. Moskva : Statut (in Russian).

Kharytonov, Ye.O. et al. (2006). Naukovo-praktychnyi komentar do Simeinoho kodeksu
Ukrainy [Scientific and practical commentary on the Family Code of Ukraine]. Kharkiv : TOV

«Odisei» (in Ukrainian).

Kodeks Respublyky Belarus o brake y seme (1999). [The code of Byelorussia about mar-
riage and family], Retrieved September 11, 2021, from https://online.zakon.kz/Document/?doc_

id=30414964#pos=>5;-116 (in Russian).

Kodeks rodzinny i opiekunczy (1964). [Family and guardianship code], Retrieved September
11, 2021, from https://isap.sejm.gov.pl /isap.nsf/DocDetails.xsp?id=wdu19640090059 (in Polish).

28



9/2021
CIVIL LAW AND PROCESS

Kot, 0.0. (2017). Problemy zdiisnennia ta zakhystu subiektyonykh tsyvilnykh prav: dys. ...
d-ra yuryd. nauk ...12.00.03 [Problems of exercise and protection of subjective civil rights: dis....doc-
tor of juridical sciences ...12.00.03]. The Academician F. H. Burchak Scientific-Research Institute
of Private Law and Entrepreneurship of National Academy of Law Sciences of Ukraine. Kyiv (in
Ukrainian).

Kozhevnykova, V.0. (2013). Pryntsypy tsyvilnoho ta simeinoho prava: porivnialno-pravovyi
aspekt [Principles of Civil and Family Law: Comparative and Legal Aspect], Scientific Bulle-
tin of the International Humanities University. Series: Jurisprudence, 2013, no. 6-1, pp. 39-43 (in
Ukrainian).

Kozhevnykova, V.0. (2019). Naukovo-teoretychni zasady obmezhennia prav subiektio simeinykh
vidnosyn: dys. ... d-ra yuryd. nauk ...12.00.03 [Scientific and Theoretical Principles of the Restriction
of Rights of Subjects of Family Relations: dis. ... doctor of juridical sciences ...12.00.03]. Western
Ukrainian National University. Ternopil (in Ukrainian).

Koziubra M.I. et al. (2015). Zahalna teoriia prava: pidruchnyk [General theory of law: a text-
book]. Kyiv : Vaite (in Ukrainian).

Krasytska, L.V. (2015). Problemy zdiisnennia ta zakhystu osobystykh ta mainovykh prav bat-
kiv i ditei: dys. ... d-ra yuryd. nauk ...12.00.03 [Problems of Execution and Protection of the Personal
and Property Rights of Parents and Children: dis. ... doctor of juridical sciences ...12.00.03]. National
Prosecution Academy of Ukraine. Kyiv (in Ukrainian).

Kukhariev, 0.Ye. (2020). Dyspozytyonist v spadkovomu pravi: avtoref. dys. ... d-ra yuryd. nauk
..12.00.03 [Discretion within Inheritance Law: dis. abstract doctor of juridical sciences ... 12.00.03].
Kharkiv National University of Internal Affairs. Kharkiv (in Ukrainian).

Kuznetsova, N.S. (2003). Pryntsypy suchasnoho zoboviazalnoho prava Ukrainy [Principles
of Modern Binding Law of Ukraine], Ukrainian commercial law, 2003, no.4, pp. 9-15 (in Ukrainian).

Kuznetsova, N.S. et al. (2000). Osnovni zavdannia knyhy pershoi proektu Tsyvilnoho kodeksu
Ukrainy [ The main objectives of the book of the first draft Civil Code of Ukraine]. Kodyfikatsiia pry-
vatnoho (tsyvilnoho) prava Ukrainy | Codification of private (civil) law of Ukraine]. Kyiv : Ukr. tsentr
prav. studii (in Ukrainian).

Kyselova, O.1., Kokhtenko, R.V. (2019). Simeino-pravovi dohovory ta yikh rol u vrehuliuvanni
simeinykh sporiv [Family law contracts and their role in resolving family disputes], Legal Horizons,
2019, no. 17 (30), pp. 37-41 (in Ukrainian).

Lohvinova, M.V. (2017). Diialnist Yevropeiskoho sudu z prav liudyny v sferi zakhystu
simeinykh prav ta okhoroniuvanykh zakonom interesiv u konteksti pravozastosovchoi praktyky
Ukrainy [Activities of the European Court of Human Rights in the field of protection of family rights
and legally protected interests in the context of law enforcement practice of Ukraine]. Pravovi pozyt-
sii Yeoropeiskoho sudu z prav liudyny u pravozastosovnii praktytsi Ukrainy: zb. nauk. pr. | Legal positions
of the European Court of Human Rights in the law enforcement practice of Ukraine]. Ivano-Frankivsk
: Suprun V.P, pp. 93-132 (in Ukrainian).

Mendzhul, M.V. (2020). Teoretychni problemy dii pryntsypiv simeinoho prava: dys. ... d-ra
yuryd. nauk ...12.00.03 [Theoretical problems of the actionof family law principles: dis. ... doctor
of juridical sciences ... 12.00.03 ]. Uzhgorod National University of the Ministry of Education and Sci-
ence of Ukraine, Kharkiv National University of the Ministry of Education and Science of Ukraine.
Kharkiv (in Ukrainian).

Michurin, Ye.O. (2017). Tsyvilistyka v suchasnii yurysprudentsii [Civicsin the Contemporary
Jurisprudence], Journal of the National Academy of Legal Sciences of Ukraine, 2017, no. 2 (89), pp.
110-119 (in Ukrainian).

Pohrebniak, S.P. (2008). Osnovopolozhni pryntsypy prava (zmistovna kharakterystyka) [Fun-
damental principles of law (meaningful characteristic)]. Kharkiv (in Ukrainian).

Rabinovych, P.M. (2007). Osnovy zahalnoi teorii prava ta derzhavy : navch. posib. [Fundamen-
tals of the general theory of law and the state : tutorial . Lviv : Krai (in Ukrainian).

Semeinyi kodeks Respublyky Moldova (2000). [Family Code of the Republic of Moldova],
Retrieved September 11, 2021, from http://continent-online.com/Document/?doc_id=30398164
(in Russian).

Sherstneva, N.S. (2007). Pryntsypy rossyiskoho semeinoho prava: avtoref. dys. ... d-ra yuryd. nauk
...12.00.03 [Principles of the Russian family right : dis. abstract doctor of juridical sciences ...12.00.03].
The Russian Academy of Public Administration under the President of the Russian Federation.
Moskva (in Russian).

Skakun, O.F. (2010). Teoriia derzhavy i prava : pidruchnyk [The theory of state and law : a text-
book]. Kyiv : Alerta; KNT, TsUL (in Ukrainian).

29



9/2021
CIVIL LAW AND PROCESS

Tobota, Yu.A. (2020). Pryntsyp spravedlyvosti, dobrosovisnosti i rozumnosti u tsyvilnomu
pravi [ The principle of justice, good faith and reasonableness in civil law]. Kharkiv (in Ukrainian).

Vatras, V.A. (2020). Dzherela simeinoho prava : dys. ... d-ra yuryd. nauk ...12.00.03 [Sources
of Family Law: dis. ... doctor of juridical sciences ...12.00.03]. Leonid Yuzkov Khmelnytsky University
of Management and Law, Western Ukrainian National University. Ternopil (in Ukrainian).

Vavylyn, E.V. (2009). Mekhanyzm osushchestvlenyiay zashchyth razhdanskykh prav: dys. ... d-ray
uryd. nauk ...12.00.03 [The mechanism of realization and protection of thecivil rights : dis. ... doctor
of juridical sciences ...12.00.03]. The Russian Academy of Public Administration under the President
of the Russian Federation. Moskva (in Russian).

Volkov, A.V. (2007). Teoryia kontseptsyy zloupotreblenyia hrazhdanskymy pravamy [The the-
ory of the concept of abuse by the civil rights]. Volhohrad : Stanytsa (in Russian).

Mapis Jloesinosa,

Kandudam 10puduunux Hayx, ooyenm, nposionuil naykosuil cnigpodimnux, Hayxoso-docrionuii
iHcmumym npueamnozo npasa i nionpuemnuymea imeni axademika @. I. Bypuaxa Hayionanvroi
axademii npasosux nayx Yxpainu, eynuus Paescorozo, 23-a, Kuis, Yxpaina, indexc 01042,
mariialohvinova@gmail.com

ORCID: orcid.org/0000-0002-6416-3082

Scopus-Author ID: 57212405689

CUCTEMA IIPUHITUIIB 3A11ICHEHHSA CYF’€EKTUBHUX CIMEMHUX ITPAB

Anoranis. Mema. 3anpornoHoBata my6/IiKallist Ma€ Ha METi TOCIIUTH HAYKOBO-TEOPETHYHI KOHI[E-
TYaJbHI MAXOIM 0 HOPMATUBHOTO 3aKPITJIEHHS Ta MPAKTHYHOTO 3aCTOCYBAHHS IPUHIINIIB 3/1iHCHEHHS
cy6’exTUBHUX ciMeliHuX 11paB. Memodu docaioxncenns. PoO0Ty BUKOHAHO HA ITICTaBi 3araIbHOHAYKOBHX
i CTeIiaTbHUX METOJTiB HAYKOBOTO TisHaHHs. Pe3yavmamu. [IpoananizoBano 0CHOBHI TOKTPUHABHI i/
XOJIH JI0 PO3YMiHHSI 3arajlbHONIPABOBUX (3arajibHUX ) 3aca/l 3/1iIICHEHHS Cy0' €KTUBHUX IIPaB; MiKTaly3eBUxX
(uuBiTiCTUYHUX) 3acaj 3/ilicHEHHs cy( eKTHBHUX MPaB (IIPUHIUIIB AUCIIO3UTUBHOCTI, CIIPABEIJIMBOCTI,
NOOPOCOBICHOCTI i PO3YMHOCTI, HEIOMYCTUMOCTI 3JIOBXKUBAHHS TIiJ{ Yac 37iliCHeHHs Cy0'€KTMBHUX TIPaB,
rapaHTOBaHOTO 0e3MEePeNIKOAHOIO 3iCHEeHHs Y0 eKTUBHUX TIPaB); rajlly3eBKX 3acajl CiMeHOro mpasa
(pUHIUIIB 0COOUCTOrO 3IHCHEHHS CIMEHUX MPaB, IPIOPUTETHOCTI IHTEPECIB CiM'i Ta AUTHHU, PIBHO-
CTi mij1 yac 3aificHeHHs CiMEIHIX TIpaB, CBOOOIN CiIMEIHO-TTPABOBOTO JIOTOBOPY) Ta iHCTUTYIIHHUX 3aca/l
3AilicHeHHs cy( eKTMBHUX ciMeHUX npaB. JloBe/IeHo, 10 cucTeMa IPUHIMIIEB 3/iiCHEeHHS Cy0' eKTUBHIX
cimMeiiHuX npas siBisie cobowo GararopiBHeBy (i€papxiuny) crpykrypy. Bucnosxu. Y pesyubrari pocii-
[KEHHsI KOHCTATOBAHO, 1[0 CUCTEMY MPHUHIUIIB 3/(iiCHEHHsI Cy0'€KTUBHUX CIMEHHUX [IPAB CTAHOBJISITD,
1o-Tiepiiie, MiKraay3esi (IMBITICTUYHI ) IPUHININ 3AiliCHEHHS Cy( €KTMBHUX TIPAB, IO B CyOCHiapHOMY
TOPSIZIKY 3aCTOCOBYIOTHCST y cepi CiMeITHO-TIPAaBOBOTO PeryJioBaHHs (30KpeMa, TPUHIUIT JUCTIO3UTUB-
HOCTI, MIPUHIINIT CIIPaBEJIMBOCTI, J0OPOCOBICHOCTI I PO3YMHOCTI, TIPUHIIUI HEAOMYCTUMOCTI 3JI0BKHU-
BaHHS 1111 yac 3ailcHeHHs] Cy0'€KTMBHUX IIPaB, IPUHIMII FAPAHTOBAHOTO Ge3IePENIKOAHOrO 3iHCHEHHS
cy0O’€KTUBHUX TIPaB); MO-IPYTe, TATy3eBi NIPUHIMMIN CIMEHHOTO MpaBa MO0 3AIHCHEHHS Cy0 €KTUBHUX
ciMeliHMX TpaB (30KpeMa, TPUHIIUIT OCOOKMCTOTO 3/iiCHEHHs CIMEIHIMX TIPaB, MPUHIMIT MPIOPUTETHOC-
Ti iHTepeciB ciM'i ff IMTUHY, IPUHIIUI PIBHOCTI 111 Yac 3ilicHeHHs CIMEHHUX MPaB, IPUHIUII CBOGOAM
CiMeiHO-TIPaBOBOro 10roBopy). IIpH 1boMy 0OIPYHTOBYETHCS MO3MUILIs, 1[0 TATy3€Bi IPUHIUIN CIMEIHHO-
T MpaBa I0/I0 3/iiCHeH s Cy0'€KTUBHUX CIMEITHUX MTPaB MOCiZAl0Th cCaMOCTiiHe MiCIle B CHCTEMI IPaBo-
BUX IPUHIUIIB.
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SPECIFICITY OF CONSUMER PROTECTION
IN CONTRACTUAL OBLIGATIONS

Abstract. The aim of the article is a scientific and legal analysis of the relations of consumer protection
in contractual obligations in modern conditions and a focus on the specificities of such protection. Results.
The article provides a scientific and legal analysis of the relations between the protection of the rights
of natural persons — consumers — in contractual obligations in modern conditions and highlights
their specificities. The provisions of the current legislation are analysed, as well as the main doctrinal
approaches to understanding consumer contractual obligations and protection of consumers as parties
to them. The study highlights that consumer relations, despite their civil nature, objectively require
State intervention to protect the more vulnerable side of these relations. However, the author argues
that this intervention does not imply that such relations are of public law, but they should be considered
as of private law. The consumer contract as the basis for consumer contractual obligations is underlined.
For example, it is proved that a consumer contract organically integrates the limitations on freedom
of contract of civil-law obligations due to its specificity. The author considers that freedom of contract
in consumer relations undergoes transformation in modern conditions (subject to some limitation
as compared to classical understanding) in order to create an effective balance between the interests
of a strong and a weak party to a contractual relationship. Conclusions. It is argued that civil law
obligations arising under consumer contracts have their own specificity, determined by their objective
and the parties. In addition, it is argued that enhanced consumer protection in consumer relations should
be considered an integral and organic part of them, and not merely an additional measure on the part
of the State. Finally, the author grounds the increased protection of individuals in consumer contractual
relations and the need for State intervention in such relations due to the consumer’s natural rights
and objective vulnerability to the business entity.

Key words: obligations, consumer, consumer protection, balance of interests of parties.

1. Introduction the development of consumer relations actu-

In recent decades, the commercial sector
undergoes evolution, globalization and liberal-
ization due to its technological development,
digitization and internationalization. Obviously,
this is a certain development of social relations,
which quite effectively facilitates cross-bor-
der trade and access to goods, works and ser-
vices for consumers from all over the world. As
a result, consumers have more opportunities
to obtain goods, jobs or services. For example,
consumers ordering certain goods with the help
of the latest technologies (smartphone, tab-
let, etc.) via the Internet save a lot of time for
shopping, moreover, being able to receive deliv-
ery of such goods to a certain place. However,
despite the positive aspects of this development,
a corresponding increase in consumer insecu-
rity as a weaker party to the relations should
be emphasised. Therefore, considering that

© R. Pozhodzhuk, 2021

ally leads to their transformation, new research
and rethinking of previous approaches to their
understanding are required.

The aim of the article is a scientific and legal
analysis of the relations of consumer protection
in contractual obligations in modern conditions
and a focus on the specificities of such protection.

Consumer law is predominant in the regula-
tory mechanism for private law relations involv-
ing a natural person who purchases a product
for private purposes without the intention
of making a profit. A large part of the consum-
er’s needs is vital (food, water, medicine, utilities,
etc.) and the individual is actually dependent
on the economic unit that satisfies such needs
and does not always have a choice. Therefore,
consumer relations, despite their civil nature,
objectively require State intervention to protect
the more vulnerable side of these relations. At
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the same time, it should be noted that such inter-
vention does not make these relations public.

Consumer law applies to a natural person
since the occurrence of contractual obligation
or at the pre-contractual stage. Therefore, safe-
guard and protection of consumer rights should
be considered in relation to contractual obliga-
tions. For example, under part 1of article 509
of the Civil Code of Ukraine 435-1V of 16 Jan-
uary 2003 (hereinafter referred to as the CC),
an obligation shall be a legal relation where one
party (a debtor) shall be obliged to perform
an action (to transfer property, to do a job, to
render service, to pay money etc.) to the ben-
efit of the other party (a creditor) or to abstain
from a certain action (negative obligation),
while the creditor shall have the right to claim
from the debtor to fulfil his obligation. One
of the grounds for civil obligations is a contract.

Contractual obligation is a legal rela-
tionship in personam between legally equal
and proprietary autonomous persons, arising
on the grounds of a concluded contract, which
expresses their common will to achieve civil
results of a pecuniary or non-pecuniary nature,
that arises in case of some debtor’s actions in
a manner consistent with the creditor's claim
and does not affect the rights and legitimate
interests of the third persons, non-parties to this
legal relationship (Sibilov, 2003).

2. Scientific approaches to defining
the concept of “freedom of contract”

As a general rule, civil obligations shall
arise on the basis of one of the fundamental
pillars of civil law, that is, freedom of contract
(part 3 of article 6; part 1of article 627 of the CC
of Ukraine).

In this context, S.A. Perebny has formulated
the doctrinal definition of freedom of contract
rather succinctly. For example, the author con-
siders that freedom of contract is inherent in
civil relations and is recognized and guaranteed
by the civil legislation of Ukraine by their ability
to independently shape and express their will to
make rules of conduct (Pohribnyi, 2009, p. 89).
Therefore, in accordance with the principle
of freedom of contract, no one may be compelled
to enter into civil relations, to choose a counter-
party or to define the terms of a contract.

Obviously, as a general civilizational prin-
ciple, freedom of contract is extremely import-
ant in contractual relations, but such freedom
cannot be unlimited. For example, accord-
ing to para. 2 of part 3 of article 6 of the CC
of Ukraine, the parties to a contract may not
deviate from the provisions of civil law unless
expressly specified in these regulations as well as
in the event that mandatory nature of the pro-
visions of the civil law results from their con-
tent or the substance of relations between
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the parties. However, under part 2 of article 627
of the CC of Ukraine, contracts involving
a natural person, a consumer, take into account
the requirements of consumer protection leg-
islation. Consequently, these provisions reveal
that, in certain cases and for a reasonable pur-
pose, freedom of contract may be limited by
peremptory provisions of law.

However, A. Osetynska argues that the CC
of Ukraine (article 627) proclaims the princi-
ple of freedom of contract, but when conclud-
ing consumer contracts, the formation of their
terms and conditions is subject to considerable
restrictions, as both the procedure for conclud-
ing and developing the terms of the contract
shall be determined primarily by the peremptory
provisions of consumer protection law, more-
over, in the manner that provides consumers
with privileged terms and establishes additional
responsibilities for the entrepreneur. Moreover,
specificities of consumer protection imply dom-
ination of special methods of protection over
the generally civil ones established by the CC
of Ukraine (article 16) (Osetynska, 2006, p. 93).
T.Ya. Skhab-Buchynska argues that the restric-
tion of freedom of contract may be established
in law provisions, as well as any other legal
restrictions, and concludes that the prolifer-
ation of consumer contract is one of the legal
instruments by which the legislator extends
or narrows freedom of contract (Skhab-Bu-
chynska, 2017).

In our opinion, consumer contracts do
not imply that freedom of contract principle
is “substantially limited” or “narrowed,” but
rather that the principle of freedom of contract
in consumer contracts differs in expression
from the classical understanding of freedom
of contract. Nowadays, given the globalization
of consumer relations and the increasing status
of consumers in world markets, freedom of con-
tract in its fundamental sense is changing. That
does not mean it has lost its historical identity.
Rather it implies that freedom of contract in
consumer relations is transformed (subject to
a certain limitation as compared to classical
understanding) in order to effectively balance
between the interests of a strong and a weak
party to a contractual relationship. In other
words, it concerns: 1) freedom of contract in
commercial relations and 2) freedom of contract
in consumer relations (Pozhodzhuk, 2020).

Therefore, freedom of contract in consumer
relations takes into account reasonable inter-
vention in a civil law relationship by the State in
order to protect a more vulnerable part to that
relationship. It is the dual nature of freedom
of contract that enables to fully cover the legal
and regulatory mechanism for consumer rela-
tionship by peremptory provisions of private
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law rather than public law. The identification
of contractual freedom in consumer relations
entails that it is already limited, as it is well
established for this relationship, rather than
that freedom of contract (in the classical sense)
is constantly restricted in consumer relations.

With regards to the doctrinal approaches
to the consumer contract, V.Ya. Horblianskyi
argues that to classify contracts, including
the provision of services, as consumer ones, con-
sideration should be given to the combination
of two obligatory elements, namely, the par-
ties and the purpose for which the contract is
concluded. The parties are, on the one hand,
the customer, a natural person, and, on the other
hand, the executor, an entrepreneur, who has
the necessary legal personality. The purpose
of the contract is to meet a personal need,
which is not related to business (Horblianskyi,
2016). Similarly, A.V. Fedoronchuk argues that
the main criteria for classifying a civil con-
tract as a consumer one are, first and foremost,
the specific parties and the special purpose for
which the contract is concluded. If the party
to the contract is a natural person concluding
it for personal (domestic) use, the contract can
be classified as a consumer one (Fedoronchuk,
2015). However, we argue that the consumer
contract, taking into account its specific parties,
also has a specific purpose, which is not only to
satisfy the personal needs of the consumer. For
example, the purpose of a business entity that
sells goods, renders services or performs work
in favour of an individual is to make a profit,
and the purpose of the consumer is to satisfy
personal needs. Therefore, such different pur-
poses of the business entity and the natural
person-consumer, though aimed at satisfying
the interests of both parties, make the purpose
of the consumer contract specific.

A modern civil regulatory mechanism gov-
erning contractual relations involving con-
sumers should be based on a balanced com-
bination of mutually beneficial (mutually
conditioned) interests of consumers and entre-
preneurs engaged in the sale of goods, perfor-
mance of works, rendering services (Bogdan,
2015). For example, civil liability law regulates
the basic relationship between the natural per-
son and the consumer. Consumer law, as part
of civil law, regulates such relations on the basis
of their special nature and the status of a natural
person. This shows some symbiosis and synergy.
At the same time, the specificity of consumer
law is in the use of peremptory provisions in
regulating these relations.

The issues of State interference in private
law relations have been studied repeatedly by
representatives of foreign legal science. For
example, Professors L.S. Sealy and R.J.A. Hooley

argue that it is important to gain some insight
into the relationship between consumer law
and commercial law. Some consider consumer
law as an application of general commercial
law principles in a specific context, although
they are largely amended by special consumer
legislation (Reynolds, 1982, pp. 93-110). But
the differences between the two seem far more
fundamental than this approach envisages.

While commercial law deals with trans-
actions in which both parties interact in
the course of business, consumer law primarily
deals with transactions between ordinary natu-
ral persons (consumers) and those who provide
goods and services on a commercial basis. While
commercial law is based on the assumption that
entrepreneurs have roughly equal bargaining
power, consumer law provides that the con-
sumer and the business enterprise are econom-
ically unequal. In addition, when commercial
law is beneficial to businessmen to regulate
their own affairs through commercial turnover,
such turnover is only peripheral in consumer
transactions. These fundamental differences in
philosophy mean that while commercial law is
not interventional but rather essentially prag-
matic in nature, consumer law interferes with
contracts between consumers and business sup-
pliers and, in fact, is an instrument of social pol-
icy (Sealy, Hooley, 2009, p. 16).

In this context, V.I. Obraztcova argues that
the focus of the State and society on the pro-
tection and defence of the rights and interests
of consumers derives from the importance
of the protection and safeguard of those
rights and interests, and the need to ensure
social stability and the political security
of the State (Obraztcova, 2018). We advocate
this perspective since the appropriate degree
of protection and safeguard of consumers' rights
actually results in ensuring the rights and free-
doms of people as society in general, thus achiev-
ing the level of law-based State. And in accor-
dance with the constitutional maxim, provided
for by Article 1 of the Basic Law of the State,
Ukraine is a sovereign and independent, demo-
cratic, social and law-based State.

3. Specific protection of consumer as par-
ties to contractual obligations

However, according to an apt statement by
Professor O. Bar-Gill, natural persons make
mistakes. They suffer from imperfect informa-
tion and imperfect rationality, and therefore
may fail to make choices that maximize their
preferences. Few people question the truth
of this proposition. Even the most insistent
critics of behavioural economics recognize that
people “often make serious mistakes in deciding
important matters” (Epstein, 2006). The ques-
tion is not whether people make mistakes. Sure,
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they do. The question is whether these mistakes
merit legal intervention (Bar-Gill, 2008).
According to the Organization for Economic
Cooperation and Development, consumer laws,
policies and practices limit fraudulent and mis-
leading and unfair commercial conduct. Such
protection is necessary to build consumer
confidence and to establish a more balanced
relationship between business and consum-
ers in commercial transactions (The Recom-
mendations of the OECD Council Concern-
ing Guidelines for Consumer Protection in
the Context of Electronic Commerce, 1999).
At the same time, according to S.Yu. Baranov,
the State regulatory mechanism for relationship
involving consumers through special consumer
protection legislation, which partially restricts
the civil rights of consumer counterparts (sell-
ers, producers, performers), along with freedom
of business, is one of the internal economic func-
tions of the State (Baranov, 2012). Therefore,
the proper protection and safeguard of the rights
of the individual results in the protection
and safeguard of the rights of the entire society.
With regards to the essence of consumer
relations and the need for State intervention in
such relations to properly protect and safeguard
consumers' rights in the contractual obligations,
the Constitutional Court of Ukraine stated in
Decision 15-rp/2011 of November 10, 2011:
"The Constitutional Cowrt of Ukraine also
proceeds from the fact that the State contrib-
utes to ensuring the population’s consumption
of quality goods (works and services), to increas-
ing the well-being of citizens and to the general
level of confidence in society. However, the con-
sumer generally objectively lacks the knowledge
necessary to make the right choice of products
(works, services) from the market and to evaluate
contracts for their acquisition, which often are
a blank or other standard form (part 1 of arti-
cle 634 of the Code) (435-15). Therefore, there
is a risk for the consumer to be mistaken, or even
misled, in purchasing inappropriate credit ser-
vices. Hence, the State provides special protec-
tion to the weaker party to economic relations, as
well as the de facto rather than formal equality
of the parties to civil relationship, by defining
the specificities of contractual legal relations in
the field of consumer finance and limiting the prin-
ciple of freedom of contract. This is done by estab-
lishing a special procedure for concluding civil
contracts for consumer credit, challenging them,
controlling the content and allocating responsi-
bilities between the parties to the contract. In this
way, the State simultaneously protects the bona
Jide seller of goods (works, services) from possible
abuse by consumers" (Decision of the Constitu-
tional Court of Ukraine in the case on the con-
stitutional appeal of citizen Stepanenko Andriy
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Mykolayovych regarding the official interpre-
tation of the provisions of paragraphs 22, 23
of Article 1, Article 11, part eight of Article 18,
part three of Article 22 of the Law of Ukraine
"On Consumer Protection” with the provisions
of the fourth part of Article 42 of the Constitu-
tion of Ukraine (case on protection of the rights
of consumers of credit services)).

In this Decision, the Constitutional Court
of Ukraine stated quite unequivocally that in
consumer finance relations: 1) the consumer
is the weaker party to economic relations;
2) the de facto equality of the parties in such
civil relationship are ensured by State interfer-
ence in these relations. Therefore, given that
consumer finance relations are essentially con-
sumer-oriented, this conclusion can be extrapo-
lated to consumer relations in general.

Furthermore, the doctrine of civil law cov-
ers similar considerations. For example, accord-
ing to V.V. Bogdan, a legal balance of the inter-
ests of the parties should be achieved, on the one
hand, by granting additional (“special”) rights
to the consumer, their enhanced protection, on
the other hand, should not encourage the abuse
of the rights granted to them by law in order
to exploit their priority position with bad
faith (Bogdan, 2015).

Moreover, it should be noted that the Deci-
sion of the Constitutional Court of Ukraine viv-
idly illustrates the consideration of the interests
of both parties to the consumer contract and not
only of the consumer. Such perspective is appro-
priate, since State intervention in consumer rela-
tions along with protection of the natural person
shall not allow that person to abuse the right
provided. Therefore, State intervention shall
be based on a fair balance of interests among
the parties to those contractual obligations.

With regard to enhanced consumer protec-
tion in contractual obligations, the focus should
also be on the direct link between such protec-
tion and the consumer rights of an individual.
According to A.V. Rabinovych, the fundamental
and indispensable manifestation of every human
being’s existence is its consumption of various
pecuniary and non-pecuniary (spiritual, social)
goods, that is, its consumer activities. Perhaps,
it is not an exaggeration to say that the exis-
tence of people is primarily their consumption.
Without engaging in a particular consumer
activity, no one can live and exist. The ability to
engage in consumer activities is reflected, inter
alia, in the concept of consumer rights. These
rights (abilities) depend primarily on the level
of social development achieved, economic,
social, spiritual and so forth. After all, a person
can consume only those goods that are pro-
duced in the process of social production (both
pecuniary and non-pecuniary). Consequently,
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these abilities are generally social (socio-natu-
ral) in origin. In other words, they are generally
social (“natural”) consumer human rights (Rab-
inovych, 2007).

Although advocating the idea of natural
consumer rights, we argue that the protec-
tion of such rights of the consumer as a party
to contractual obligations should be based on
providing the individual, as a weak party to
the consumer contract, with the priority to be
protected. Therefore, the author agrees with
V.J. Horblianskyi that the possibility of a con-
sumer contract being concluded by an entre-
preneur or a legal person to meet the personal
needs of its participants belies the principle
of a “weak party” of the contract. As a legally
aware party to contractual relations, legal
entities and entrepreneurs exercise the right
to protection, not applying the provisions

of Law of Ukraine 1023-XII “On the Protec-
tion of Consumers' Rights” of May 12, 1991,
and if these parties are classified as consumers,
this may lead to abuse of their rights as consum-
ers (Horblianskyi, 2016).

4. Conclusions

The literature review and analysis of cur-
rent legislation and court practice enable to
conclude that the natural rights of consumers
and their objective vulnerability to the business
entity are basic factors that determine the spec-
ificity of consumer protection of individuals in
contractual obligations. This specificity implies
that the state intervenes in consumer contrac-
tual relations with a view to protecting rights
of natural persons as a vulnerable party. More-
over, the different interests of both parties to
the contract are considered in order to ensure
a fair balance of such interests.
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CIIEIN®DIKA 3AXUCTY ITPAB CIIOKIIBAYIB
Y TOIrOBIPHHUX 30bOB’ISAHHAX

Anoranis. Memoto cTaTTi € NIPOBe/IeHHsT HAYKOBO-MTPABOBOTO aHAJI3Y BiIHOCHH 3aXMCTY IPAB CIIO-
JKUBAYIB y JOTOBIPHUX 30008 A3aHHSX Y CYYaCHUX YMOBaX Ta BUCBITJIEHHS 0COOIMBOCTEN TAKOTO 3aXKC-
Ty. Peaynvmamu. Y ctaTTi 3/[iIICHIOETHCS HAYKOBO-IIPABOBUI aHAJI3 BiJHOCHH 3aXUCTY TIPaB (isnuHUX
0ci6 — CII0KUBAYIB Y IOTOBIPHUX 3000B’sI3aHHSIX Y CYYAaCHUX YMOBAX Ta BHCBITJIIOIOTHCS 0COOIUBOCTI IIHX
BigHocuH. [IpoananizoBano MOI0KEHHST YMHHOTO 3aKOHOIABCTBA, & TAKOK OCHOBHI JIOKTPUHAJIBHI TTiIXO0-
JIU JI0 PO3YMIHHSI CIIOKMBYKX JIOTOBIPHUX 3000B’sI3aHb 1 3aXUCTY [PAB CIIOKMBAYIB SIK X y4aCHUKIB. 3Bep-
TAa€eTHCS yBara Ha Toi (axT, 110 CIOKUBYI BI/[HOCHHH, HE3BAXKAI0YM HA IXHIO [IMBIJIbHO-IIPABOBY IPHPOLY,
yce-Taku 00’€KTUBHO MOTPeGYIOTh JepKaBHOI IHTEPBEHIIII 3 METOIO 3aXKCTY OiJbII BPasjuBOi CTOPOHH
1ux BigHocuH. ITpy 1bOMy 3ayBaskeHo, 110 3a3HAUY€HA IHTEPBEHIList He POOUTDH TaKi BIIHOCHHY 1YOIUHO-
[IPABOBUMH, a IOBUHHA BBAKATUCS CKJIAJIOBOIO YACTUHOIO IPHBATHONPABOBUX BifiHOCHH. OKpeMo npui-
JIEHO yBary caMe CIIOKUBUYOMY JIOTOBOPY SIK I1iCTaBI BUHUKHEHHS CIIOKMBYKMX JOTOBIPHUX 3000B's13aHb.
Tak, 10BeIeHO, 1[0 CTIOKMBYKI IOTOBIP YHACJIZOK CBOEI crielidiky OpraHivHo iHTerpye 0OMeKeHHs CBO-
6ojtu IOroBOPY IUBLIBHO-IPABOBUX 30008 ’s13atb. Ha Hanry mymMKy, cBoG0Ia IOTOBOPY Y CIIOKUBYKX Bijl-
HOCKMHAX y Cy4aCHUX yMOBax TpaHchopMyeTbest (IiAIArae eBHOMY 0OMEKEHHIO MOPIBHSIHO 3 KJIACHYHUM
PO3YMIHHSIM) 3a/lJIs1 CTBOPEHHSI e(DEKTHUBHOTO OAIAHCY IHTEPECIB CHJIBHOI Ta CJIa0KOI CTOPIH JOTOBIPHUX
BigHoCHH. Bucnosxu. JloseseHo, 10 MUBIILHO-TIPABOBI 30608’ A3aHHsI, IKi BUHUKAIOTh Ha ITiCTaBi CIIO-
JKUBYHX JIOTOBOPIB, MAIOTh CBOIO CIEIK(DiKY, 3yMOBJICHY iXHBOIO METOIO Ta CyO'€KTHUM CKJIAJIOM iX ydac-
HUKIB. /lo TOTO X CTBep/KYy€EThCs, 10 MiIBUIIEHUH 3aXICT IIpaB CIOXKUBAUIB y CIOKUBYNX BiIZIHOCHHAX
BAapTO BBAKATU HEBIJl EMHUM Ta OPTaHIYHUM iX CKJIA[HUKOM, a He JIHIe JTOJATKOBUM 3aXOJIOM i3 OOKY
JepkaBu. Y mICYMKy 3po0JieHo cripody 00rpyHTYBaTH MiABUINEHUIT 3aXUCT PI3UYHUX OCIO Y CHOKUBINX
JIOTOBIPHUX Bi[HOCHHAX 1 HEOOXIHICTD JepKABHOI iHTEPBEHIIil B TaKi BIIHOCHHY TIPUPOJHUMU [PABAMU
CMOKMBAYa Ta 00’ EKTHBHOIO HOTO HE3AXUIIEHICTIO Mepel Cy( EKTOM FOCIOAPIOBAHHSL.
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EFFICIENCY OF INSOLVENCY PRACTITIONERS
IN REALIZING LEGITIMATE EXPECTATIONS
OF THE PARTIES TO A BANKRUPTCY CASE

Abstract. The purpose is to determine areas for improving the performance of insolvency practitioners
and ensuring the accomplishment of bankruptcy proceedings by an insolvency practitioner. Research
methods. The article is based on general scientific and special methods of scientific cognition. Results. The
author has studied areas for improving the efliciency of implementing bankruptcy proceedings considering
a pivotal role of insolvency practitioners, who are authorized by the state to satisfy legal expectations
of creditors and a debtor. A protected object in bankruptcy cases is creditors’ property rights guaranteed
by the Convention for the Protection of Human Rights and Fundamental Freedoms. This stipulates
a duty of the state to establish a judicial procedure that permits the national courts to consider cases
effectively, in a fair manner, and within a reasonable time. It has been found that in securing the interests
of parties to a bankruptcy case, insolvency practitioners are neither private or official actors when
exercising the functions of arbitration management: they exercise public functions delegated by the court.
The payment system of basic remuneration given actual authority should be revised to provide insolvency
practitioners with an inducement to work efliciently. Conclusions. The improvement of the performance
of insolvency practitioners is determined by: a random assignment by the automation system, which
should take into account their reputation, qualification, experience in a specific economic activity that
affects their independence; the need for substantiating deprivation of an insolvency practitioner; creditors’
control over forming the bankruptcy estate. The insolvency practitioner’s exercise of public functions
stipulates a positive responsibility of the state for his activity and the availability of balanced and effective
control means, keeping in mind regulations of Art. 13 of the Convention for the Protection of Human
Rights and Fundamental Freedoms.

Key words: insolvency practitioner, remuneration and cost reimbursement of insolvency practitioner,
assignment and deprivation of insolvency practitioner.

1. Introduction

The objective of the commercial procedure
is to protect violated, unrecognized or disputed
rights and legitimate interests of individu-
als and legal entities and the state effectively,
such as the restoration, renewal, recognition
of the right that may occur through adhering
to the requirements of fairness, impartiality,
and timeliness of the consideration of cases
referred by the law to the jurisdiction of com-
mercial courts. Bankruptcy proceedings are
specific in this context. According to the pre-
amble of the Code of Ukraine on Bankruptcy
Procedures (hereinafter referred to as “CUBP”)
(Kodeks Ukrainy z protsedur bankrutstva), res-
toration of the solvency of a corporate debtor
or declaration of its bankruptcy is carried
out to satisfy creditors’ demands by applying

© O. Syniehubov, 2021

bankruptcy proceedings provided by CUBP
(Postanova u spravi Ne 905/2030/19). The
objective of relevant proceedings also involves
striking a balance between public and, in par-
ticular, state interests, the interests of creditors,
a debtor, insolvency practitioners, and other
parties to bankruptcy cases through subject-
ing the debtor to various statutory procedures
(Aseeva N.V, 2013).

The object of protection in bankruptcy
cases are property rights guaranteed by Art. 1
of Protocol No. 1 to the Convention, which stip-
ulates the state duty to ensure a judicial pro-
cedure that permits national courts to hear
cases effectively, in a fair manner, and within
a reasonable time (Sovtransavto Holding wv.
Ukraine). A tangible-legal aspect of legitimate
expectations in transnational and national law
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enforcement and interpretive practice of apply-
ing Art. 1 of Protocol No. 1 to the Convention
is recognized as “property”, the right to claim
or the right to expect an “asset”, future prop-
erty benefit, or the good of an economic value
(Slipchenko S. O. (2020), p. 73; Maidanyk R.A.,
2019; Maidanyk R.A., 2020; Spasibo-Fate-
eva, L.V, Krat, V.I., & Pechenyj O.P, et al., 2011)
and is the object of civil rights (Sokurenko V.V,
2021). The person’s legitimate expectation
of “asset” in the interpretative regard of Art. 1
of Protocol No. 1 to the Convention will depend
on the existence of a supposed procedure that
will allow the person to present his own position
and be heard. The procedural aspect of expecta-
tions of the parties to a case, as partially defined
above, specifies procedural means designed
to protect the subjective right or the right
of expectation. The means must meet the objec-
tives of commercial litigation and its principles
that may affect the achievement of the purpose
of bankruptcy proceedings as a form of commer-
cial litigation: restoring the debtor’s solvency or
efficient protection of rights, interests, includ-
ing legitimate expectations of creditors in which
their receivables from a debtor are transformed
in case of his insolvency that is intermediated in
the organizational relations of participation in
the meeting of creditors and the creditors’ com-
mittee, which should ensure an option of influ-
ence on the protection of the right guaranteed
by Art. 1 of Protocol 1 to the Convention (Syn-
iehubov 0.V, 2021).

Determining functions related to the imple-
mentation of solvency restoration procedures
are entrusted to solvency practitioners, who
shall guarantee the effectiveness of bankruptcy
proceedings. Therefore, the procedure and cri-
teria for their selection, appointment, control
means of their activity, creation of a reasonable
system of checks and balances given the propor-
tionality principle, removal, selection of other
specialists by a practitioner, and appointment
of new practitioners in the case have an impact
on the efficiency of protection of creditors’
claims or debtor’s solvency restoration. At
the same time, the above can mitigate or elim-
inate the influence of subjective and “human
factors”, prevent abuse and illegal actions
of insolvency practitioners, respond to errors
or ineffective actions, which constitute the con-
tent of bankruptcy procedures, promptly.

Issues of the effectiveness of bankruptcy
proceedings and the activity of insolvency
practitioners within bankruptcy proceedings
were the subject of researches by O. A. Beli-
anevych, O. M. Biriukova, O. M. Borieiko,
V. V. Hurtovoho, A. A. Butyrskoho, I. A. Butyr-
skoi, S. V. Zhukova, Yu. V. Kabenoiuk, V. Ya.
Pohrebniaka, B. M. Poliakova, P. D. Pryhuzy,
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O. O. Stepanova, B. V. Yarynko, and others.
Representatives of modern doctrine and prac-
tice point out a lot of problems associated with
various procedures involving insolvency prac-
titioners, as well procedures for their appoint-
ment, removal, determination of remuneration
of insolvency practitioners.

The purpose of the article is to identify
areas for improving the performance of insol-
vency practitioners and ensuring the accom-
plishment of an objective of bankruptcy pro-
ceedings by an insolvency practitioner: meeting
creditors’ claims with maximum consideration
of the debtor’s and public interests or restoring
the debtor’s solvency.

Methodology. The study highlights essen-
tial doctrinal and applied issues of a search
for effective legal means of improving the effi-
ciency of arbitration management, determining
the legal status of an insolvency practitioner.
Keeping in mind the purpose of the research,
the author uses methods that have allowed iden-
tifying the relevant areas: analysis and synthe-
sis, systems analysis, induction and deduction,
formal legal and comparative legal methods, etc.

The study is based on a systems approach,
which involves studying the ways of legal influ-
ence on the conduct of insolvency practitioners
that are statutorily rendered in the ways of their
appointment, removal, and payment of remu-
neration. Systems analysis and synthesis have
made it possible to gradually elucidate the inner
nature and impact of bankruptcy proceedings
on the legal expectations of their participants. In
view of this, their role in the system is covered.
Systems and structural-functional analyses
have allowed specifying a legal status of insol-
vency practitioners, establishing the means
of control over their activities, identifying ways
of improving the current legislation regulating
bankruptcy procedures.

2. Determining the efficiency
of the appointment of insolvency practitioners

The European Bank for Reconstruction
and Development (the EBRD) presented
the generalized procedure for appointing insol-
vency practitioners in different countries, as
follows: creditors appoint an insolvency practi-
tioner in about a third of the world, a court —
in another third (Germany, Bosnia and Herze-
govina, Egypt, Morocco, and Tunisia ), about
a quarter of countries conduct appointments
randomly following different ways (France,
Ukraine, Macedonia, China, Hungary, Serbia,
the Slovak Republic, and Slovenia; the Republic
of Lithuania pays paid to the nature of business
and its size); in other countries, there are various
mixed procedures, in particular, the appoint-
ment by a court based on the recommendation
or by creditors (Bulgaria, Macedonia, Moldova,
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Romania, Estonia); the initial appointment may
be random with an option of appointing, or sub-
sequent selection of another person (Germany).
There are countries where a special state body
appoints an insolvency practitioner (Kazakh-
stan, Latvia, and Croatia) (Donchenko O.,
2019; Brydzh K., 2014).

According to the EBRD, an insolvency
practitioner appointed to conduct an insol-
vency case may influence its form and outcome.
Despite the financial risks which the creditors
face in the case of incompetent management
of the bankruptcy estate or debtor’s business,
creditors are often not allowed to take part in
appointing insolvency practitioners actually or
effectively. This order is consistent to prevent
abuse on the part of creditors but may forfeit
creditors’ credibility in the procedure and incen-
tives to active participation (Brydzh K., 2014).
The current legislation provides for a differen-
tiated approach to appointing, the provisions
of which are enshrined in Art. 28 of CUBP.

As for the random selection of insolvency
practitioners, researches show that appointment
via an automated system may seem objective
but, at the same time, may lead to “accidental”
results — in most cases, it does not allow iden-
tifying a specialist professionally relevant to
a particular insolvency case (given business
kind and specific industry, the amount of debt,
form of ownership, enterprise size). The repu-
tation of an insolvency practitioner is essential
for the effectiveness of bankruptcy proceedings
and bona fide debtors and creditors. In a ran-
dom selection, the appointment is not based on
the professional achievements of insolvency
practitioners that may deprive them of incen-
tives to perform well at work. The consideration
of reputation, professional qualities of insolvency
practitioners under their appointment is likely to
affect their good faith when exercising their pow-
ers to keep up reputation (Brydzh K., 2014).

The effectiveness of bankruptcy proceedings
is affected by factors related to the competence
of insolvency practitioners, taking into account
experience and qualification. Under current law,
an insolvency practitioner may have an eco-
nomic or legal education. At the same time,
education and experience are critical to bank-
ruptcy proceedings, in particular, the experi-
ence of crisis management. In terms of the liq-
uidation procedure, the insolvency practitioner
with legal education can be competent enough,
considering the involvement of an assistant
and the option of attracting specialists in
the field of financial and economic, technical
knowledge, etc. In the case of reorganization,
an insolvency practitioner having experience in
crisis management of a particular economic sec-
tor, a good reputation (the Qualification Com-

mission can provide the relevant data based
on international and domestic ratings) is more
likely to conduct the procedure professionally.
If creditors are interested in appointing a spe-
cialist with a high reputation, then, expecting
his solid performance, they should be statuto-
rily entitled to offer increased remuneration to
the manager, which will contribute to his integ-
rity, avoidance of shady schemes in bankruptcy
proceedings.

The survey of business representatives
shows that executives and top managers note
that in case of their bankruptcy or status
of the creditor of an insolvent business entity,
they would focus on integrity, honesty, the rep-
utation of an insolvency practitioner, and his
expertise in the branch specifics of the enter-
prise regardless of whether the restoration
of solvency or liquidation procedure takes place.

Therefore, the legislation should provide for
a differentiated approach to selection and pay-
ment for the professional services of an insol-
vency practitioner, incl. appointed by a complex
randomized selection of an automated system,
that would take into account the above pro-
visions. However, the appointment procedure
should exclude influence on the selection. This
concerns not only a technical aspect but also
a legal one: there must be specified restrictions
on attempts and rejections of insolvency practi-
tioners proposed by the automated system.

The current randomized order of appoint-
ing a specific insolvency practitioner to per-
form the powers of an administrator of an estate
and restructuring manager at the initial stages
of the procedure as a way to exclude subjective
influence on his activities may be discredited
by the creditor committee’s right to suspend
the insolvency practitioner from duties (para. 4
of Art. 28 of CUBP). The process of reform-
ing bankruptcy proceedings does not always
mean working legislative proposals. The draft
law “On Amendments to the Code of Ukraine
on Bankruptcy Procedure (on the status
of an insolvency practitioner)” (Proekt Zakonu
pro vnesennia zmin do Kodeksu Ukrainy z pro-
tsedur bankrutstva) denies the creditors’ com-
mittee the opportunity to influence the removal
of an insolvency practitioner through applying
to the court. These provisions create additional
risks of abuse on the part of the insolvency prac-
titioner, and the obligation of proving his inef-
ficiencies or abuses creates further complica-
tions for creditors in protecting their legitimate
expectations.

According to the EBRD, enabling the most
interested parties (creditors), who are within
an ace of the maximum losses of property caused
by the insolvency of their debtors, to participate
in appointing an insolvency practitioner can
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contribute to rising competition and improve-
ment of the performance of insolvency prac-
titioners. At the same time, the appointment
procedure should ensure, if possible, the exclu-
sion of subjectivity in selecting an administra-
tor (Brydzh K., 2014). A truly independent
and competent insolvency practitioner with
a high reputation can ensure the efficiency
of the formation of the bankruptcy (liquidation)
estate and its fair distribution. The appointment
of an objectively independent insolvency prac-
titioner not affiliated with parties to bankruptcy
proceedings promotes the purpose of bank-
ruptcy proceedings (Konstantynov D, 2021).

To maintain a system of balances under
the removal of an insolvency practitioner
at the request of the creditors’ committee,
the request must be motivated and justified.
However, the deprivation of creditors of the right
to replace the insolvency practitioner at any
stage of bankruptcy proceedings means an almost
uncontrolled activity of the latter, considering
that the commercial court must be independent
and only evaluates the validity of doubts about
the due performance of the insolvency practi-
tioner’s functions.

Judgments on the removal of insolvency
practitioners are not subject to a separate
appeal to the Supreme Court (para. 1, part
3 of Art. 9 of CUBP), but the relevant com-
plaints can be added to the cassation appeals
against decisions that are subject to appeal in
cassation (para. 2, part 3 of Art. 9 of CUBP)
(Postanova u spravi Ne 922/3369/19). The
case law has two directions in this context:
the petition of the creditors’ committee is
a sufficient ground for the removal of an insol-
vency practitioner regardless of its grounds
and justification in the petition; the creditors’
committee shall state in the petition the sound
reasons for removing the insolvency practi-
tioner, and the court shall establish their exis-
tence to prevent the violation of requirements
of the principle of independence of insolvency
practitioners. The Supreme Court holds
the position that the creditors’ committee is
not obliged to specify grounds for removal in its
petition. However, if the creditors’ committee
has put forward arguments in favor of removal,
in particular, provided for in sub-paras. 1-6,
para. 2, p. 4 of art. 28 of CUBP, the court must
check them, which is a condition for rendering
a judicial decision, and check procedure com-
pliance in general (procedure for convening
and conducting meetings and/or creditors’
committee, the legality of its formation, etc.),
as well as take measures for preventing abuse
of procedural rights. The Supreme Court did
not resolve the latter issue noting that the exer-
cise of the relevant right by the creditors’ com-
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mittee does not confirm an abuse of the pro-
cedural right (Shabarovskyi B., 2021). In this
respect, the Supreme Court fulfilled its func-
tion of the unity of case law (Shylo O.H., 2020).

In removing insolvency practitioners,
the Commercial Court should proceed, in par-
ticular, from the tasks of commercial litigation.
If the insolvency practitioner’s commission
of repeated, gross intentional violations in a spe-
cific case or other bankruptcy cases is confirmed
by the fact that judgments took legal effect
(on removal, the recognition of actions illegal,
the invalidity of costs incurred), this may indi-
cate the justification of doubts about the com-
petence, integrity, or independence of the insol-
vency practitioner.

3. Remuneration of insolvency practi-
tioners

Based on the provisions of Art. 30
of CUBP, it is identified the procedure for cal-
culating the remuneration and reimbursement
of expenses of an insolvency practitioner. These
rules generate a good deal of ambiguous inter-
pretations in the theory and practice of bank-
ruptcy. This concerns the fairness of the fixed
amount of remuneration, the determination
of its proportionality to the activities performed
by the insolvency practitioner, and the effec-
tiveness of his activities. The rules of bank-
ruptey law in almost all countries of the world
establish the principle of payment of remuner-
ation of the insolvency practitioner depending
on his performance: in proportion to the satis-
fied claims of creditors at their expense and on
the extent of repaid claims.

According to the position of the Supreme
Court, in the absence of assets of the bankrupt,
which may cover the services and expenses
of the insolvency practitioner, payment should
be made at the expense of creditors (Postanova
u spravi Ne 05/5026,/1809,/2012). Keeping in
mind the proportion of the votes of creditors to
the number of their monetary claims, the court
is entitled to apply the principle of propor-
tionality to the distribution of costs between
creditors if there are no funds from the sale
of the debtor’s property for liquidation (Pos-
tanova u spravi Ne 265/26-02/14/13-08). The
Supreme Court also established the position
that the sources of payment for the services
of the insolvency practitioner are not dependent
on the property status of the initiating creditor
in the bankruptcy case, his legal status (entity
based on private or public ownership, govern-
ment agency, public organization, etc.), as well
as sources of financing of a certain creditor
(Postanova u spravi Ne 05/5026,/1809,/2012).
When initiating bankruptcy proceedings,
creditors, who get professional services from
the insolvency practitioner and have a legit-
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imate expectation of the outcome of his activ-
ities (a receipt of “assets”), must be aware
of their risks associated with the fact that in
terms of bankruptcy proceedings, property
and monetary funds for satisfying the debt-
or’s property claims and covering expenses
may not be found, and the insolvency practi-
tioner has a legitimate (based on “the law”)
expectation to cover the proceedings, which
is the burden of the insolvent debtor’s credi-
tors (Postanova u spravi Ne 910/32824/15).
At the same time, the legal certainty, which is
a basis for the procedural aspect of creditors’
legitimate expectations, highlights that they
should not bear an excessive burden that can
be determined through the proportionality
of interests. According to the Supreme Court,
payment for the services of an insolvency
practitioner is not covered by the proceeds
from the sale of the debtor’s property or funds
received from the debtor’s production activi-
ties. It should be covered at the expense of cred-
itors following the principle of proportionality
to their monetary claims (Postanova u spravi
Ne 905,/2030/19). In addition, these provisions
require firm guarantees from creditors to con-
trol the activities of the insolvency practitioner.

Provisions of the current CUBP pro-
vide for the following sources of payment
of the insolvency practitioner’s remuneration:
a cash advance for three months paid by the ini-
tiating creditor; funds from the economic activ-
ity of the bankrupt; funds received from the sale
of assets, except the collateral. The relevant
approach should motivate the replenishment
of the liquidation estate and compliance with
the terms of bankruptcy proceedings. Draft Law
No. 2647 proposes to stipulate the obligation
of creditors (in particular, based on a court deci-
sion) to pay the remuneration of the insolvency
practitioner for the entire duration of bank-
ruptcy proceedings, regardless of the results
of his activities. These provisions do not meet
the requirements of proportionality of repay-
ment of creditors’ claims.

In this context, the current procedure
and one proposed in draft laws to CUBP for pay-
ment of the basic and additional remuneration
ofaninsolvency practitioner should be revised in
view of the following considerations. In partic-
ular, under Art. 30 of CUBP, the remuneration
of insolvency practitioners is set for the exercise
of their powers. The specific provisions state
that the extent of remuneration for the perfor-
mance of powers of an administrator of estate or
liquidator, manager of reorganization, restruc-
turing, sales is fixed in different amounts bound
to the minimum salary and the average monthly
salary of the debtor’s manager for each month
of performance. In practice, these provisions

are implemented in a manner that insolvency
practitioners receive the basic remuneration for
being a party to the bankruptcy case without
taking into account the due exercise of the pow-
ers vested in them by the state. The mentioned
circumstances must be taken into account when
reforming the laws regulating remuneration.
Remuneration should be set depending on
the powers exercised (piece-rate form of reward
grounded on approved tariffs or an hourly rate,
the amount of which should be set and approved
when appointing an insolvency practitioner)
and assessment of their effectiveness and bona
fides by relying on a report to be approved by
the parties to a case interested in bankruptcy
proceeding and commercial court. If there is
a dispute between an insolvency practitioner
and the parties to the case about the extent
of remuneration, the assessment of the per-
formance and real and reasonable time spent
during his activities may be based on an audit
of bankruptcy proceedings — a party to the case
insisting on the inefliciency of the insolvency
practitioner should apply to the commercial
court. Moreover, the audit may be conducted
for other purposes, in particular, to assess
the effectiveness of bankruptcy proceedings in
using property assets of the debtor. Audit tasks
may involve: verification of the financial data
rendered in the report of the insolvency prac-
titioner; assessment of the insolvency practi-
tioner regarding the establishment of the bank-
ruptey (liquidation) estate; check of the balance
sheet of the business entity during restructur-
ing, liquidation, etc.; verification of the validity
and justifiability of the costs of bankruptcy pro-
ceedings, etc.

4. Control over insolvency practitioners

The efficiency of insolvency practitioners
is dependent on the nature, degree of control
over their activities, direct and indirect (stim-
ulating) influence. The EBRD recommends
that the countries, which it invests, permit
creditors to affect the level of remuneration
of insolvency practitioners, but with consider-
ation of the nature and complexity of the work
performed. Given that activities of insolvency
practitioners, as a rule, are covered by the debt-
or’s bankruptcy estate, countries must have
a legal framework regulating the issue of mon-
etary remuneration, and the relevant tariff sys-
tem should be transparent, truly objective, flex-
ible, ensure a sufficient level of remuneration
for the efficiency of an insolvency practitioner,
avoiding the danger of excessive remuneration
in cases in which the satisfactory indicators in
the formation of the bankruptcy (liquidation)
mass are not achieved. The payment of a basic
remuneration of the insolvency practitioner
for his position and receipt of official data on
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requests from legal entities, public authorities,
etc., from state registers, convening a meet-
ing, or the committee of creditors without
finding assets is burdensome for creditors or
debtors. Remuneration should depend solely
on the effectiveness of repayment of creditors’
claims, which guarantees the right to form
a bankruptcy (liquidation) estate.

The effectiveness of bankruptcy proceedings
also depends on the ability of creditors to influ-
ence the formation of the bankruptcy (liquida-
tion) mass as parties interested in the outcome
of bankruptcy proceedings. According to Draft
Law No. 2647, the creditors’ rights are narrowed
that may cause the renewal of mechanisms for
delaying bankruptcy proceedings, as it stipu-
lates the sale of the debtor’s property without
taking into account their will. It is also proposed
to fix an additional remuneration in percentage
correlation of the insolvency practitioner, which
will reduce the amount of funds received by
a creditor, out of the will of the secured creditor
and the determination of the maximum amount.

The current CUBP enshrines pro-creditor
interests and the right of creditors to outline
the terms of sale of the debtor’s property, as they
are interested in its disposal at the highest price.
Draftlaws to CUBP propose to reduce the credi-
tors’ means of influence on the sale of the debtor’s
property. The legislation grants the committee
of creditors and secured creditors the powers to
agree on the sale of property, generation of lots,
and stipulation of terms of sale of the debtor’s
property (para. 8 of art. 48 CUBP: consent to
the sale of the debtor’s property and approval
of the terms of sale of the debtor’s property
(except for the property that is the subject
of security) in the reorganization proceedings
under the reorganization plan or bankruptcy
procedure). The draft law proposes to deprive
secured creditors and creditors of the right to
set agree on the terms of sale of the debtor’s
property and to empower insolvency practi-
tioners and the court. It is submitted to deprive
the committee of creditors and a secured credi-
tor (art. 75 of CUBP) of the right to set (agree
on) the terms of tender and lots. At the same
time, para. 46 of the draft law No. 4409 autho-
rizes a liquidator to sell total assets of a bank-
rupt in the form of a single property complex or
several single property complexes in the man-
ner prescribed by CUBP (Proekt Zakonu pro
vnesennia zmin do Kodeksu Ukrainy z pro-
tsedur bankrutstva). Relevant provisions lay
grounds for abuses due to the option of artificial
reduction of the cost of the liquidation estate.
The formation of lots can be carried out in such
a way that the demand for the debtor’s property
can be minimized, an opportunity for asset buy-
out, e.g., by its final beneficiary, is opened. The

42

devaluation of the bankruptcy (liquidation)
estate may take place, in particular, through
putting on auction real estate located in dif-
ferent regions and of different designated use
as a single lot, introducing illiquid property as
a part of a single property complex into a lot
that artificially reduces the cost of valuable
assets in its composition (Korobkova O., 2021).
Setting the sale price and agreeing on the terms
of sale of the debtor’s property with the consent
of creditors can reduce corruption risks during
bankruptcy proceedings. Current legislation
fairly laid down clear regulations for estab-
lishing the initial price of the re-auction with
the consent of a secured creditor or the credi-
tors’ committee (para. 5 of Art. 79 of CUBP).

5. Legal nature of arbitration management
and its efficiency

A topical issue to be resolved within
the framework of ensuring the efficiency of insol-
vency practitioners, which has not gained unity
of positions in civil, economic, administrative,
procedural doctrines, concerns the legal sta-
tus of an insolvency practitioner and the legal
nature of arbitration management. The set-
tlement of the above issue will affect the legal
nature of control over insolvency practitioners
and the substantiation of state responsibility for
their actions.

The need for the availability of adminis-
trative law procedures for the specific control
can be motivated by their underperformance
and good faith in bankruptcy proceedings. This
refers to various types of participants’ abuse in
bankruptcy proceedings, which are claimed by
practitioners (Kovalenko V., 2006). For effec-
tive legal regulation, it is necessary to specify
the legal nature of arbitration management
and the professional activities of insolvency
practitioners. If an insolvency practitioner
does not have the status of an enterprise offi-
cial, an employee, then it is about the delega-
tion of public functions rather than ordinary
professional activities, because the procedure
for declaring bankruptcy plays a pivotal role
in maintaining domestic investment climate
and public interests, the effectiveness of which
affects the protection of legitimate expectations
of a debtor and creditors. Intentional offenses
and the abuse of rights by insolvency practi-
tioners shall entail some legal penalties.

Creditors, commercial court and a debtor
exert procedural control over the implementa-
tion of measures prescribed by para. 2 of art. 12
of CUBP, as well as the absence of abuses
on the part of insolvency practitioners in
the exercise of their rights under para. 1 of art.
of CUBP, and submission of truthful informa-
tion to the court. Any of these entities must
initiate an audit of activities of the insolvency
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practitioner in case of violation of reasonable
deadlines for discharge of creditors’ claims
and provisions consolidated in para. 2 of art. 12
of CUBP. Administrative control is entrusted,
in particular, to the Ministry of Justice, State
Fiscal Service, public — to the self-regulatory
organization of insolvency practitioners, disci-
plinary — to the Qualification Commission. In
this regard, it is reasonable to refer to the expe-
rience of Germany, where courts shall compile
a list of lawyers competent and legally qualified
to carry out bankruptcy proceedings. An indi-
vidual who is independent of creditors, a debtor,
and is well versed in economic affairs can
become an insolvency practitioner. The selec-
tion of a specific insolvency practitioner meets
the needs of the relevant procedure, and thus,
there is no randomized system (Iarynko B.V.,
2019; Poliakov B. M. (Eds.), 2008).

In different areas of national doctrine, arbi-
tration management and the status of an insol-
vency practitioner are determined through
the exercise of public-law functions, or organi-
zational (as an enterprise official for a reorgani-
zation manager and liquidator), or as a profes-
sional service provider. In this context, Draft
Law No. 2647 abolishes the rule according to
which an insolvency practitioner (a reorga-
nization manager or liquidator) is equated to
an official of the corporate debtor that limits
the possibility of bringing the insolvency prac-
titioner to criminal liability for failure to per-
form organizational and administrative-eco-
nomic functions. The issue of who is responsible
for the activities of a corporate debtor during
the reorganization or liquidation when the head
is removed and the administrator is not an offi-
cial remains unsettled. Therefore, it is impos-
sible to bring the insolvency practitioner to
the statutory liability for his culpable neglect or
undue performance of organizational or admin-
istrative-economic functions during the exercise
of the powers of the reorganization manager or
liquidator of the corporate debtor. At the same
time, the actions of the manager, as a person who
abused his powers in carrying out the profes-
sional activities of the insolvency practitioner,
can be qualified under Art. 365-2 of the Criminal
Code of Ukraine. If the insolvency practitioner
does not have the status of a corporate official,
the state must provide other effective means
of control and responsibility of insolvency prac-
titioners based on the performance of their pub-
lic functions. An essential means of monitoring
the efficiency of an insolvency practitioner is
an audit, which any party to the bankruptcy
case can request. In recognizing the activities
of arbitration management not as a professional
service but a public function, an audit should be
conducted by the State Audit Service. An audit

is also a means of establishing the effectiveness
of the performance of an insolvency practitioner.
In this context, the author once again draws
attention to the need for conducting an audit
of the professional activities of arbitration man-
agement. If audit data indicate abuses, wastage
of the bankruptcy (liquidation) estate, they
must be the basis for criminal proceedings.

In this regard, it is appropriate to refer
to the case-law of the ECtHR. In the case
of Kotov v. Russia, the ECtHR found a violation
of Article 1 of Protocol No. 1 to the Convention
in 2010. Due to the illegal actions of the bank
insolvency practitioner, the complainant did not
receive funds which are bank indebtedness under
the statutory principle of proportional distribu-
tion of assets among creditors of one queue. The
amount awarded by the courts could be regarded
as the complainant’s “property” under Article 1
of Protocol No. 1 to the Convention. When dis-
tributing the assets among “privileged” creditors
before other first-queue creditors, the insolvency
practitioner acted illegally, and thus, the com-
plainant did not receive his funds. The ECtHR
stated that the insolvency practitioner illegally
affected the complainant’s right to property
protection — a monetary obligation of the bank
that was in the process of winding up. The
ECtHR noted that the state holds responsibility
for the wrongful acts of its representative (the
insolvency practitioner) and should provide
a mechanism that will make it possible to con-
trol one’s activities effectively (Kotov v. Russia,
2010). Over time, in 2012, the ECtHR revised
its decision and specified that the complainant
was permitted to defend his violated rights,
and the State fulfilled its obligations according
to Art. 1 of Protocol No. 1 to the Convention.
Consequently, the complainant’s rights had not
been violated. At the same time, five of the seven-
teen judges considered that Article 1 of Protocol
No. 1 had been violated. They relied on the case-
law of the European Court, according to which
the State is responsible to citizens for the actions
of individuals (Kotov v. Russia, 2012).

The ECtHR emphasized that an insolvency
practitioner is a representative of the state. How-
ever, it is essential to have regard to his status
specified in the bankruptcy law, which sets out
the requirements for candidates for the posi-
tion of an insolvency practitioner and qualities
he must possess but does not explain whether
the administrator is an individual or an official.
The ECtHR considers that if the law provisions
refer to an individual, then the state cannot be
granted an absolute discharge given his exer-
cise of administrator’s powers and court delega-
tion of such duties (Costello Roberts in United
Kingdom, § 27). The Court should supervise this
process (the opposite example in the ECtHR
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ruling in the case (Katsiuk v. Ukraine, § 39)
under which the liquidator has no any features
of a “governmental body” in the sense of Art. 34
of the Convention, because the fact of appoint-
ment of the liquidator and approval of his report
by the commercial court does not give him
the status of a state body). The insolvency prac-
titioner acts under state control while perform-
ing statutory powers (Luordo v. Italy, § 67-69).
Therefore, from the standpoint of the ECtHR
and given circumstances of the case, actions or
inaction of the insolvency practitioner stipu-
late the responsibility of the state (Sychev v.
Ukraine, § 53, 54), not for violation of Art. 6
of the Convention but failure to provide effec-
tive procedural means under Art. 13 of the Con-
vention. A state which delegates public func-
tions of carrying out bankruptcy proceedings to
an insolvency practitioner cannot be discharged
responsibility for the inefliciency of his activities.

6. Conclusions

Given the crucial role of insolvency prac-
titioners in ensuring legitimate expectations
in bankruptcy proceedings and their effec-
tiveness, the main concepts for further reform
of the legislation regulating the relevant rela-
tions should involve: ensuring the independence
and competence of insolvency practitioners
during their appointment, and thus, they should
be appointed solely on a random basis at the ini-

tial stage and after removal; the randomized
system should have regard to the reputation
of a specialist, a type and branch of economic
activity of the business entity, enterprise size,
ownership form, the amount of debt; substanti-
ation of the notice of removal of an insolvency
practitioner; creditors’ control over the forma-
tion of the bankruptcy estate; the implemen-
tation of public functions by an insolvency
practitioner determines the responsibility
of the state for his activities and the availability
of proportionate and effective means of control,
taking into account the provisions of Art. 13
of the Convention, one of which may be an audit
of the activities of the insolvency practitioner.
An insolvency practitioner has a legitimate
expectation of covering the costs of the pro-
cedure and payment of remuneration for his
activities, if it is carried out effectively (based
on the “law” of expectation), which is a bur-
den of creditors (a creditor) of the insolvent
debtor that must be moderate and justified. The
relevant remuneration should be determined
by the proportion of the actions taken during
the exercise of powers within arbitration man-
agement to the creditors’ satisfied claims. These
provisions stipulate the development of another
remuneration system, which is agreed between
an insolvency practitioner and the creditors’
committee, as well as approved by the court.
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EOEKTHUBHICTD AIAJbHOCTI APBITPAKHUX KEPYIOUUX
Y 3ABE3IIEYEHHI ITPABOMIPHUX OUYIKYBAHDb YUYACHHUKIB
CIIPABH ITPO BAHKPYTCTBO

AHotauisi. Memoio cmammi ¢ 6U3HAYEHHS] HANPSMIB MiJBUIIEHHS eDEKTHBHOCTI MisiibHOCTI ap6i-
TPAKHUX KEPYIOUNX Ta 3a0e3edeHHst apbiTPAKHIM KEPYIOYUM JOCSITHEHHSI METH HIPOLEyP OaHKPYTCTBA.
Memoou docnioxcenns. PoGoTy BUKOHAHO Ha IiICTaBi 3arailbHOHAYKOBUX 1 CIIEIia/IbHUX METO/IB HayKO-
BOrO ni3HaHHs. Pe3yavmamu. [lOCIiIKEHO HAIPSIMU MiIBUIIEHHS e(heKTUBHOCTI 3/iICHEHHS TIPOTIE/y D
GaHKPYTCTBA 3 OIJISILY HA BUSHAYAIBHY POJIb apOiTPAKHUX KEPYIOUHX, sIKA HA HUX MOKJIajieHa JePKaBoIo,
y 3abe3leyeHHi IPaBOMIPHUX OYiKyBaHb KPeAUTOPiB Ta Gop:kHUKa. OG'€KTOM 3aXMCTy Y CIIpaBax IIpo
GaHKPYTCTBO € MaiiHOBI 1paBa KPeAUTOPIB, rapaHToBaHi KOHBEHIIE TIPO 3aXKCT TIPaB JIIOAMHE i OCHO-
BOIIOJIOKHUX CBOOOJI, SIKA 3yMOBJIIOE 000B'SI30K JlePKaBH 3a0€3MEYTH CYIO0BY MPOLEAYDY, 10 JA€ 3MOTy
HaIiOHATbHUM cy/iaM e(eKTHBHO, CIIPABE/JINBO i Y PO3YMHHUIT CTPOK PO3IJIsi/IaTH clipaBu. BusHaueHo, 1o
y mpoiieci 3abe3neueHHs iHTepeciB CTOPIH CIpaBy MPO OaHKPYTCTBO apOiTpakHi Kepytoui Imij Jac 3/iid-
CHeHHsI QYHKINN apbiTpaskHOTO YIIPaBIiHHS € He TPUBATHUME 260 CIy:KO0BUMU 0C0OaMH, a 31 ICHIOTH
ny6uriuni yHKILT, SKi IM JesieroBani cyoM. 3 METOIO CTUMYJIIOBaHHSI apOiTPasKHUX KEPYIOUHX /10 eeK-
TUBHUX PE3YJIBTATIB Ma€ OYTHU TePerJistHyTa CUCTEMA OILIATA OCHOBHOI BUHATOPO/IU 3AJIEKHO Bifl (haKkTUy-
HO 3[i{iCHEHNUX TOBHOBaKeHb. Bucnosxu. IlixBuimneHHst epeKTUBHOCTI AisIbHOCTI apbiTpaskHIX KEPYIOUNX
BU3HAYAETHCS TAKUMU O3HAKAMU: BCTAHOBJIEHHSIM PAHIOMI30BAHOTO TPHU3HAYEHHSI aBTOMATH30BAHOIO
CHCTEMOIO, IO BIVIMHE HA iX HE3aJIeKHICTD, SIKa MAa€ BPAXOBYBATH iXHIO pelyTallilo, Kpaidikailito, 10CBiz
po6OTH B TIEBHiil ramysi TOCMOAAPCHKOI AisIBHOCTI; HEOOXiAHICTIO OOTPYHTYBAHHS BiZICTOPOHEHHS ap0i-
TPaKHOTO KEPYIOUOro; KOHTPOJIEM KPeAUTOPiB Hajl (hOPMyBaHHIM KOHKYPCHOI MacH. 3aiiicHeHHs ap6i-
TPKHUM KePyKunM I1yOJiuHuX (QyHKIH 3yMOBJIIOE IIO3UTHBHY BiIIOBIIAIbHICT IEPKABH 33 HOrO
MiSTBHICTD Ta HASABHICTD MPOIOPITAHKX, ePeKTUBHIX 3ac00iB KOHTPOJIIO 3 OrJIsiay Ha Bumorn ct. 13 Kon-
BEHIII TPO 3aXKCT MPAB JIOINHE | OCHOBOIOJIOKHUX CBOOOJL.

KimouoBi coBa: apGiTpakHuii Kepyounii, BUHAropoia Ta BiAIKOAYBaHHs BUTPAT apOiTpaKHOTO
KepyIo4oro, IPU3HAYEHHST i BiICTOPOHEHHS apOiTPAsKHOTO KEPYIOUOTO.
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INTEGRATION PROCESSES IMPACT ON LABOUR
RELATIONS DEVELOPMENT IN UKRAINE

Abstract. The purpose of the article is to study and analyse integration processes and their impact
on the development of labour relations in Ukraine. The concept and specificities of modern integration
processes in the world and Ukraine are considered. Their influence on the development of domestic labour
relations is determined. The article studies trends towards the expansion of international labour relations
and international labour law. Results. It is stated that the process of integration in the field of employment
and occupation has greatly influenced and affected the domestic legislative definition of the basic principles
of Ukrainian labour law. Integration is a comprehensive and gradual process, which is a combination
of legal standards of different legal systems, transformations through interaction of various legal norms
and the formation of a single legal system for regulating social relations. It is established that the mere
proclamation by law of the basic principles of labour relations does not solve the problem, since the State
also needs to develop a mechanism for the proper implementation of these provisions by the actors engaged
in labour relationship, that should be implemented in the new legislative initiatives by our country. The
accession to the World Trade Organization had a significant integration impact on shaping modern labour
relations in Ukraine. The process was lengthy and involved two main components: bilateral and multilateral
negotiations and the signing of market access agreements for goods and services with member countries
of the Working Group of the World Trade Organization; harmonization of Ukrainian legislation in
accordance with the requirements of World Trade Organization agreements. It is underlined that since
national and international labour law cannot exist and develop in isolation in the context of global
integration processes, the issue of studying the impact of integration processes in current conditions
remains relevant, as well as their impact on the development and improvement of labour law relations in
Ukraine. Conclusions. 1t is concluded that the development of integration processes in the world and in
Ukraine seeks to contribute to improving the adjustment of international and domestic labour law, increase
the effectiveness of legal regulatory mechanisms for labour relations, and protect labour rights.

Key words: integration, labour relations, labour law, integration processes, International Labour
Organization, Association Agreement with the European Union.

1. Introduction

The Ukrainian State has already took a con-
fident course of integration into the world com-
munity, which is the prerequisite for interna-
tional relations nowadays. As Ukraine aspires
to be a full-fledged member of the international
community, measures to join international
organizations and associations are required to
achieve this objective. However, in choosing
foreign policy, the impact of integration pro-
cesses on domestic processes should be primar-
ily taken into account.

The accession of Ukraine to the Interna-
tional Labour Organization (hereinafter 1LO),
signing and ratification of its declaration, con-
ventions and protocols and other harmoniza-

© Y. Chyzhmar, 2021

tion processes of domestic and international
labour law are aimed at making new and amend-
ing previous provisions on labour law in order
to improve domestic labour legislation.

Since domestic and international labour law
cannot exist and develop in isolation in the con-
text of global integration processes, the issue
of studying the impact of integration processes
in current conditions remains relevant, as well as
their impact on the development and improve-
ment of labour law relations in Ukraine.

The aim of the article is to study and anal-
yse integration processes and their impact on
the development of labour relations in Ukraine.

The general basis of studies on integration
processes can be found in the works by O.V. Kar-
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tunov, V.V. Kopiika, I.Yu. Matiushenko, A.O. Ole-
fir, Yu.V. Palahniuk, A.V. Uniiat, O.A. Fursova,
Yu.R. Futalo, T.M. Tsyhankov, Yu.V. Shyshkov, et
al. In labour law, certain aspects of the topic have
been studied in the works by legal scholars, such
as M. Baimuratov, V. Butkevych, V. Denysov,
O. Zadorozhnii, M. Korostarenko, I. Lukashuk,
V. Mytsyk, V. Muraviov, V. Oplyszko, V. Plavych,
P. Rabinovych, M. Cherkes, and others. How-
ever, the study of the impact of integration
processes on labour law relations in Ukraine is
poorly regulated.

2. Integration as a regular process of social
and legal development

In explanatory dictionaries, the concept
of “integration”isconsidered as:aunificationinto
asingle whole (Bilodid, Buriachok, 1973, p. 35),
and a process of convergence and connection
of sciences alongside the processes of their dif-
ferentiation (Obnorskii, 1952, p. 489).

According to Ye.H. Potapenko, the legal
integration is a regular process of social and legal
development, which, due to the application
of legal means and the establishment of a qual-
itatively homogeneous legal framework, pro-
motes the gradual integration of social (political,
economic, cultural, legal, information) systems
into a higher single consolidated social system,
as well as maintaining the integrity and unity
of the already existing social system. The cate-
gory “legal integration” is compound, which in
the broadest sense covers all unifying processes
mediated by law (Potapenko 2010, pp. 9-10).

Furthermore, the interpretation of inte-
gration as a process and integration as a set
of relations is under discussion. Some scholars
believe that “integration as a process” is global,
and “integration as relations” is formed due to
the transformation of the economic, political
and social situation of individual territories,
regions (Bulatova, 2004, p. 121).

Therefore, integration is a comprehensive
and gradual process, which is a combination
of legal standards of different legal systems,
transformations through interaction of various
legal norms and the formation of a single legal
system for regulating social relations.

The basic prerequisites for the integration
processes are:

1. An appropriate level of economic devel-
opment and market maturity of the integrating
countries.

2. Geographical proximity of the integrat-
ing countries, common borders in most cases
and historical economic ties.

3. Common challenges countries are facing
in economic development, financing, regulation
of economy and political cooperation.

4. The demonstration effect. Integrated
countries tend to positive changes: faster devel-
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opment, lower inflation and unemployment that
have positive psychological impact on other
countries in the region.

5. “Domino effect,” that is, after most
of the countries of the region have become
members of an integration union, other coun-
tries, which have stayed outside it, have some
difficulties in reorienting their economic ties
(Futalo, 2016, p. 78).

Nowadays, due to convergence of the legal
systems of continental law, the dominance
of international law over national law should be
seen as a result of the globalization impact on
national law (Vasechko 2010, p. 37).

Modern integration processes have reached
a high level, for example, the European
Union, established in 1992 in after the signing
of the Maastricht Treaty, is at the last stage
of integration and is an economic union
(Zahorskyi, Krasivskyi, Kyrychuk, Kohut, &
Kotovska, 2016).

In addition, Decisions of European Com-
munity bodies, which are generally binding
and have supreme legal force over the domestic
legislation of Member States, exemplify a grow-
ing trend towards the rule of European law over
domestic law.

Furthermore, these processes are present
in domestic labour law. According to the Char-
ter of the International Labour Organization
(1919), each ILO member State should submit
regular reports to the International Labour
Office on the implementation of ratified Con-
ventions in national law and practice. The Com-
mittee of Experts on the Application of Con-
ventions and Recommendations of the Council
examines them and prepares a joint report for
the International Labour Conference. In doing
s0, it may comment on additional measures to
implement the Conventions by Governments
concerned or request the necessary informa-
tion. The report of the Committee of Experts
is considered by the tripartite Committee on
the Application of Standards of the Interna-
tional Labour Conference.

However, in accordance with the Con-
stitution of Ukraine and the Law of Ukraine
“On International Treaties,” the interna-
tional treaties of Ukraine in force become part
of the domestic legislation after their ratifica-
tion, and consequently our State undertakes to
implement them.

This trend was particularly intensified
after the signing of the Association Agreement
between Ukraine and the European Union on
27 June 2014 through the reform of the domes-
tic legislation of Ukraine with a view to achiev-
ing the integration of Ukraine into the legal
system of supranational international organiza-
tion (Petrov, 2015, p. 33).
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3. Association of Ukraine and the Euro-
pean Union

Furthermore, since the signing of the Asso-
ciation Agreement and the granting of visa-free
treatment to our citizens, the number of migrants
to the countries of the European Union has
doubled.

Considering the integration features
of the Association Agreement between Ukraine
and the EU, it should be emphasized that
this transaction does not open free access to
the labour market for Ukraine but contains
rules for the employment of Ukrainian special-
ists in EU Member States. Part 4 of the Agree-
ment entitles individuals to stay temporarily
in the EU and Ukraine for economic purposes.
Primarily, this legitimizes legal work of qual-
ified specialists, as well as of company manag-
ers, in the EU. In addition, Ukrainian lawyers,
auditors, architects, IT specialists and other
specialists in twelve specialties will be able
to legally provide their services in EU coun-
tries. It is believed that today the differentia-
tion of employment of foreigners and stateless
persons has become discriminatory in respect
of these subjects of law in Ukraine (Chyzhmar,
2016, p. 29).

The signing or non-signing of the Agree-
ment does not affect Ukraine’s visa-free regime,
and article 19 of the Agreement does not provide
for the automatic authorization of Ukrainians to
work legally in the EU. This requires separate
agreements between Ukraine and the EU Mem-
ber States on labour immigration, as stipulated
in Art.18 of the Association Agreement, with
mandatory application of its Section 4 (Associ-
ation Agreement between Ukraine, of the one
part, and the European Union, the European
Atomic Energy Community and their Member
States, of the other part, 2014).

Moreover, the process of integrating Ukraine
into the world community impacts on the for-
mation of the basic principles of labour law. The
generally recognized principles of labour law
are in a number of international Conventions
and Declarations of the ILO, in the preamble to
the ILO Constitution, and in the Declaration
of the aims and purposes of the International
Labour Organization, the ILO Declaration
on fundamental principles and rights at work
and the ILO Declaration on Social Justice for
a Fair Globalization.

However, I.Ya. Kiselev argues that the issue
of identifying a list of generally accepted princi-
ples of international law (including in the field
of labour) is complex and controversial (Kiselev,
1999, p. 591).

For example, according to the princi-
ples relating to fundamental rights at work,
the Geneva Declaration of 1998 included

the four legal categories, as follows: 1) freedom
of association and the effective recognition
of the right to collective bargaining; 2) the elim-
ination of all forms of forced or compulsory
labour; 3) the effective prohibition of child
labour; 4) the elimination of discrimination in
respect of employment.

An analysis of the ILO Constitution and its
main Declarations enables to highlight generally
recognized principles of international labour
law, such as the principle of humanity (human-
ism) in the field of employment and occupa-
tion, including the granting of human working
conditions to employees, which do not vio-
late their fundamental rights and freedoms;
the principle of social justice, including the pro-
vision of equal opportunities for all to partici-
pate in the fair distribution of wages, working
hours and other working conditions, as well as
the minimum living wage; the principle of equal
pay for equal work; the principle of freedom
of speech and freedom of association of workers
and employers; and the principle of social part-
nership, including equal rights and cooperation
of workers' representatives.

The process of integration in the in the field
of employment and occupation has affected
and reflected in the domestic legal definition
of the basic principles of Ukrainian labour law.

First, the basic principles of labour law are
enshrined in the Constitution of Ukraine. For
example, the article 43 of the Basic Law of our
State actually embodies the principle of free-
dom of work, as well as the principle of human-
ism, which is manifested in elimination of forced
labour.

With regard to the Labour Code of Ukraine,
no single article makes a list of all the principles
governing labour relations. These principles
should be embodied in a new codified instru-
ment and formulated in accordance with gener-
ally recognized international legal principles in
the field of employment and occupation.

In addition, the elimination of discrimi-
nation in employment is an important issue in
the integration of domestic labour law with
international law. In Ukraine, the legal regula-
tory mechanism for the prohibition of discrimi-
nation in labour relations remains unsettled.

The Charter of Fundamental Rights
of the European Union, in addition to enshrin-
ing the principle of the elimination of dis-
crimination in international instruments, also
contains these provisions (Charter of Funda-
mental Rights of the European Union, 2000).
In particular, they contain provisions on basic
principles, which embody a single general prin-
ciple of non-discrimination: equality between
people without regard to racial or ethnic ori-
gin; the establishment of common standards,
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aimed at ensuring equal rights in employment
and occupation; the principle of equal opportu-
nities and equal treatment of men and women in
employment and occupation.

Therefore, the mere proclamation by law
of the basic principles of labour relations does
not solve the problem, since the State also needs
to develop a mechanism for the proper imple-
mentation of these provisions by the actors
engaged in labour relationship, that should be
implemented in the new legislative initiatives
by our country.

The accession to the World Trade Orga-
nization (hereinafter WTO) had a significant
integration impact on shaping modern labour
relations in Ukraine. The process was lengthy
and involved two main components: bilateral
and multilateral negotiations and the signing
of goods and services market access agreements
with member countries of the WTO Working
Group; harmonization of Ukrainian legislation
in accordance with the WTO requirements.

It is the scope of international trade that
is an important indicator of the degree of inte-
gration of the countries of the world. Current
international trade is characterized by:

— First, the dynamic integration process
resulting from the liberalization of international

trade on the basis of the WTO trade rules har-
monization and new regional trade agreements;

— Second, a slower growth due to a slower
economic development of the industrialized
countries and of the world economy in general;

— Third, the uneven intensity of trade caused
by differences in the socio-economic devel-
opment of countries and regions of the world
(Hordieva, 2017, p. 29).

4. Conclusions

Therefore, Ukraine’s accession to the WTO
has contributed to: first, Ukraine’s status as a full-
fledged participant in international trade enabling
to participate in regional unions and associa-
tions; second, access to the international dis-
pute settlement mechanism; third, the impact
of the activities of international trade organiza-
tions on the Ukrainian labour market, that requires
to adopt new legal regulations on their work in
our territory and the development of an effective
mechanism for resolving labour disputes that may
arise in the course of their activities.

Thus, the development of integration pro-
cesses in the world and in Ukraine strives to
contribute to improving the adjustment of inter-
national and domestic labour law, increase
the effectiveness of legal regulatory mechanisms
for labour relations and protect labour rights.
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BILIUB IHTETPAIIIITHUX IIPOIIECIB HA PO3BUTOK
TPYAOBUX ITPABOBI/IHOCHH B YKPAIHI

Anoranisg. Memoto ctaTTi € aHai3 CTaHy iHTETPalliifHUX MTPOIECiB Ta iX BIIMBY HA PO3BUTOK TPY/I0-
BUX BIZIHOCHH B YKpaiti. Pesyasmamu. Y CTaTTi pO3TJISHYTO TOHATTS Ta 0COOINBOCTI CyYacHUX iHTErpa-
KX TIPoIieciB y CBITI i YKpaili, BU3HayeHo IX BIUIMB Ha PO3BUTOK HAIliOHAJIbHUX TPYIOBUX BiZIHOCHUH.
[locnizkeHo TeH/Ie I 1010 PO3IINPEHHS MiX)KHAPOJHUX TPY/OBUX Bi[HOCHH Ta MisKHAPOHOT'O TPY/0BO-
TO TIpaBa. 3a3HavyeHo, 10 iHTeTPAIliiiHi TPOIeCH B rajy3i Mpalli 3HAaYHOI0 MipOIO BIUIMHYJIM HA BiTYN3HSIHE
3aKOHO/IaBY€e BU3HAYEHHS OCHOBHUX TIPUHIIUINB TPYAOBOIO TIpaBa YKpaiHu Ta BigoOpasuinch Ha HbOMY.
IHTerpartist € KOMIIJIEKCHUM 1 TTOETAITHUM TIPOIIECOM, SIKUIA TTOJISATAE B MOETHAHHI TPABOBUX CTAHAAPTIB Pi3-
HUX TIPABOBUX CUCTEM, TIPOBE/IEHH] TPaHCPOPMAIiHHIX MTPOIIECiB 32 IOMOMOTOIO B3a€MO/Iii Pi3HUX HOPM
mpaBa Ta (hopMyBaHHI €IIHOI PABOBOI CHCTEMU PETYJIOBAHHS CYCIIJIBHUX BifiHOCHH. Buanaueno, 1mo
TIIBKY 3aKOHO/[aBYe IIPOTOJIONICHHS OCHOBHUX IIPUHIIUIINB 3/1iiCHEHHST TPY/JOBUX BiIHOCUH He BUPIIIy€E
pobJIeMy, OCKIIBKH Jiep:KaBi TaKoK HEOOXIIHO PO3POOUTH MeXaHi3M, sSIKHil 3abe3meuyBaB O HAJIEKHE
BUKOHAHHsI Cy0’€KTaMI TPYAOBUX MPABOBITHOCHH BKa3aHUX MOJIOKEHb, IO MAE BTIMIOBATHCS B HOBHUX
3aKOHO/IABYMX iHIIlIaTUBAX HAIIOi JiepKaBU. SHAYHUIT iHTEerpaliiHuil BIVIMB HA (DOPMYBAHHS Cy4yaCHUX
TPYAOBUX BiHOCHH B YKpaiHi saificius Betym o CeiToBoi opramizanii Toprisui. Ileit mporec 6y Tpu-
BaJIMM i 11epebayas Ba TOJNOBHI CKJIQIHUKK: MO-TIepIie, IPOBEIeHHs IBOCTOPOHHIX i 6araTocTOPOHHIX
[EPEroBOPIB Ta MiMMCAHHSI YTOJl i3 A0CTYILY 10 PUHKIB TOBAPIB i MOCIYT i3 kpainamu — uieHamu PoGouoi
rpynu CBiTOBOI opramizailii TOpTiBIi; Mo-/pyTe, TAPMOHI3aIlii0 3aKOHOABCTBA YKpPAiHU BiIMOBIAHO /10
BuMor yrozi CBiToBoi opranizartiii Toprisii. Bucnoexu. Harosomeno Ha ToMy, 10 OCKiJIBKI HAIliOHAJTb-
He Ta MiXKHApPOJHE TPYIOBE IPABO B yMOBaX IMI0OAIbHUX IHTErPALiiiHAX MPOLECIB HE MOKYTh iCHYBaTH
it PO3BUBATHCS 130JIbOBAHO OJIHE BiJl OJTHOTO, TO AKTYAJIbHUM 3aJIMIIAETHCS MUTAHHS JOC/I/PKEeHHS BILTUBY
iHTerpaniiiHmx mporecis, sIKi BiIGYBAIOTHCS B YMOBAX ChOTOIEHHSI, HA PO3BUTOK i BAOCKOHAIEHHST TPYI0-
BUIX [IPABOBIIHOCKH B YKpaiHi. 3po06ieHO BUCHOBOK TIPO Te, 110 PO3BUTOK iHTErpaIliiiHKX IIPOIECIB Y CBITI
Ta YKpaiHi MOKJINKAHWI CIIPUSTH BIOCKOHATIEHHIO a/[aTITallii Mi>kKHAPOIHOTO I HAIliOHAJILHOTO TPYIOBOTO
pasa, MABUIUTH e(eKTUBHICTh MEXaHI3MIB IIPABOBOTO PETYJIIOBAHHS TPYIOBUX BiIHOCKH, 3a0€3Me4nTH
3aXUCT TPY/IOBUX TIPAB.

KuouoBi cioBa: interpaiiisi, Tpy/I0Bi BiZiHOCHHM, TPYIOBE [TPaBO, iHTerpattiiti mporecu, MixkHapojHa
oprasisaitist npaiti, ¥roza npo Acouiaitito 3 €sponeiicbkum Coro3oM.

The article was submitted 15.09.2021
The article was revised 06.10.2021
The article was accepted 27.10.2021

51



9/2021
ADMINISTRATIVE LAW AND PROCESS

UDC 338.23
DOT https://doi.org/10.32849,/2663-5313/2021.9.08

Denys Koshykov,

Doctor of Law, Senior Lecturer at the Department of Police Activity and Public Administration, Kharkio
National University of Internal Affairs, 27, Lev Landau avenue, Kharkiv, Ukraine, postal code 61080,
Denyskoshykov@ukr.net

ORCID: orcid.org/0000-0002-0985-2897

Koshykov, Denys (2021). The concept and content of public policy on state economic secu-
rity. Entrepreneurship, Economy and Law, 9, 52—57, doi: https://doi.org/10.32849,/2663-5313/
2021.9.08

THE CONCEPT AND CONTENT OF PUBLIC POLICY
ON STATE ECONOMIC SECURITY

Abstract. Purpose. The aim of the article is to identify the concept and content of public policy on
the economic security of the State. Results. Public policy on economic security is considered as the process
of adopting legal regulations or managerial decisions in the field of economic security and the subsequent
monitoring of their implementation; as a specific course (area) of economic security determined
by the leadership of the State and implemented by authorized public administrators; as organizing
and purposeful influence of authorized public administrators on public relations in the field of economic
security by means of forms and methods defined by law. The objective of public policy on the economic
security of the State is defined as creating conditions for the organization and development of public
economic relations and ensuring social and economic rights and freedoms of citizens, as well as creating
conditions for the further development and growth of the national economy and its competitiveness. It is
proved that public policy on economic security of the State can include several components: 1) the legal
and regulatory framework, consisting of laws and regulations on economic security and the regulatory
mechanism for economic relations; 2) the institutional framework, composed of the competent public
administration bodies and their officials authorised by law to ensure the economic security of the State;
3) the organizational framework, containing the principles, forms and methods of implementing public
policy on economic security. Conclusions. 1t is established that, in accordance with the objectives of public
policy on the economic security of the State, its sub-types are a regulatory and institutional policy on
economic security, policy on economic rights of citizens, policy on the development of the national
economy and economic relations, policy on digitalization of economic relations, economic and financial
literacy of the population, law enforcement policy on economic security.

Key words: economic security, national security, public policy, administrative law framework, actors,
administrative legislation, optimization.

1. Introduction

Economic security is an integral part
of establishing an effective system of national
security in Ukraine, since the deterioration
of the economic situation may lead to a decline
in industrial production, the bankruptcy
of banks, the State budget’s shortfall in funds
for the development of strategic sectors
of the economy, and social support for the pop-
ulation, which may have negative consequences
in the form of unemployment, rising crime rates,
threats of riots and the like.

Therefore, the State, acting through
the competent bodies, should set a strategy for
the development of all key sectors in order to
streamline economic relations and ensure their
stability and predictability, take adequate mea-
sures to improve the well-being of the popula-
tion, taking into account objective economic
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laws. This course is generally referred to as pub-
lic policy. Thus, it can be concluded that pub-
lic policy on economic security requires a more
detailed scientific study on the identified issues
of social and world development.

In the current circumstances of state devel-
opment resulting from the world economic
crisis and constant changes in national legisla-
tion regulating economic relations in Ukraine,
the content of public policy on the economic
security of the State should be reconsidered.

2. The content of state policy on the eco-
nomic security of the state

In a general social sense, policy is defined as
the process in which a group of people, whose
views orinterests differ at the initial stage, makes
a collective decision to bring the group together
as a whole, which is introduced as a general
course of action (Miller, 2000, p. 282). Policy is

© D. Koshykov, 2021
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also considered as the sum of three interrelated
aspects: 1) social life; 2) one of the activities
of social actors; 3) a certain type of social rela-
tions (between individuals, small groups, etc.)
(Vasilik & Vershinin, 2001, p. 267).

From O.S. Vasiliev’s perspective on policy
as a manifestation of social activity, its sepa-
rate elements are: 1) diversity of views. Policy
assumes different views on certain situations,
events, phenomena, etc. These views are most
often associated with either the formula-
tion of the ultimate goal or the consideration
of different means of achieving the objective;
2) the decision-making mechanism. It is pol-
icy that determines how to reach agreement on
collective decisions. Such ways mainly consist
of three types of means: persuasion, negotiation,
final decision; 3) decision-making procedure.
The policy assumes that a decision made is con-
sidered as authoritative by a particular commu-
nity of people. This decision becomes a policy
as a course of action for this group of people
(Vasyliev, 2014).

However, many academic writings consider
policy from the perspective of state activities as
art (science or practice) of the administration
of the State or different political entities (Belia-
kov & Matveicheva, 2009, p. 344).

This definition is quite consistent with
the subject matter of the study, and therefore,
a special type of policy — public policy on eco-
nomic security — should be considered when
analysing the role of the State in ensuring eco-
nomic security. Theoretical works devoted to
the organization and implementation of public
policy defines it as:

— Activities of the State and its institu-
tions aimed at ensuring public order, coordi-
nating and subordinating various social inter-
ests, achieving social harmony and organizing
the management of public development (Lohu-
nova & Shevchenko, 1999, p. 116).

— Conscious activities of authorities
and institutions of state administration
at various levels aimed at regulating social
relations, ensuring their stability and develop-
ment in accordance with a defined objective,
amode of public administration, which includes
the formulation and implementation of polit-
ical programmes for economic, social, cultural
and political development (Rebkala & Ter-
tychky, 2000 p. 6; Kolodii, 2000, p. 503).

Based on general theoretical and specific
definitions of public policy, one can conclude
that to conclude that its typical features are:

— Public policy is related to certain acts
of the State represented by its bodies and autho-
rized officials. In addition, political parties may
participate in the implementation of public pol-
icy as a voluntary association of citizens who

are supporters of a national programme of social
development aimed at promoting the formation
and expression of citizens’ political will. The
participation of representatives of civil society
in the implementation of public policy is also
not excluded;

— Public policy may be both the activi-
ties and inactivity of authorized actors: public
administration, political parties, etc.;

— The objective of public policy should be
defined as regulation of some social relations in
specific fields of state activities for their organi-
zation, protection and further development;

— A key aspect of public policy is the guar-
antee of rights and freedoms of natural and legal
persons, facilitating their realization, protecting
and restoring them in the event of violations;

— On the one hand, public policy should
comply with the provisions of the legislation
in force and, on the other hand, facilitate cre-
ation of legal provisions aimed at solving rele-
vant social and economic problems, regulating
and protecting social relations;

— The public policy measures are ensured
by administrative authority of the certain
actors, i.e., the application of administrative
coercion measures;

— Public policy is accompanied by
the adoption of state managerial decisions in
the form of normative and individual manage-
rial acts, as well as social and economic develop-
ment programmes.

Therefore, based on a general theoretical
analysis of the content of the concepts “politics”
and “public policy”, one can argue that public
policy on the economic security of the State is
a system of legislative, organizational and man-
agerial measures enshrined in the legislation in
force, which are implemented mainly by autho-
rized public administrators with the participa-
tion of political parties, civil society institu-
tions and representatives of business in order
to organize and develop public economic rela-
tions and to ensure social and economic rights
and freedoms of citizens, as well as to create con-
ditions for the further development and growth
of the national economy and the competitive-
ness of the State in the global economic envi-
ronment.

The main features of public policy on eco-
nomic security are:

1. Compliance ~ with  the provisions
of the current legislation of Ukraine and con-
sideration of the objective laws of the economy.

2. Realization of citizens' social and eco-
nomic rights and freedoms and establishment
of the environment for the further development
and growth of the national economy.

3. Implementation by specially authorised
public administrators. Political parties, as well
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as representatives of civil society and the busi-
ness environment, may be involved in these pro-
cesses.

4. Implementation by means of special
provisions of law, mainly of an administrative
and legal nature, since they are adopted by
authorized bodies of public administration for
the implementation of legislative provisions.
In this case, the administrative and legal reg-
ulatory mechanism ensures economic security
of the State.

5. A set of forms and methods provided by
law, among which the issuance of administrative
acts, as well as methods of persuasion and coer-
cion, takes pride of place.

6. Multi-level implementation (national,
regional, local level).

7. Multi-pronged policies, as economic
security of the State includes financial, macro-
economic, productive, energy, foreign economic
and investment-innovation security.

8. Coordination and continuity in the estab-
lishment of a system of specially authorized
bodies for its implementation, strategic and tac-
tical decision-making, control over the obtained
result and adjustments if necessary.

9. The criteria developed by the State,
through its authorized bodies, to assess the effec-
tiveness of economic security policies.

Moreover, the objective of public pol-
icy on the economic security of the State is
the creation of environment for the organiza-
tion and development of public economic rela-
tions and ensuring social and economic rights
and freedoms of citizens, as well as the creation
of the environment for the further develop-
ment and growth of the national economy
and its competitiveness. This objective is first
and foremost achieved through the establish-
ment of an appropriate legislative framework
for economic security, as well as the establish-
ment of an effective administrative and legal
framework for the implementation of its provi-
sions and regulations.

These features of public policy on economic
security and its definition make it possible to
argue that public policy on economic security
can be understood as:

1) the process of adopting legal regulations
or managerial decisions in the field of economic
security and the subsequent monitoring of their
implementation;

2) a specific course (area) of economic secu-
rity determined by the leadership of the State
and implemented by authorized public adminis-
trators;

3) an organizing and purposeful influence
of authorized public administrators on public
relations in the field of economic security by
means of forms and methods defined by law.
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Public policy on economic
of the State contains several elements:

1. The legal and regulatory framework that
includes laws and regulations on economic
security and the regulatory mechanism for
economic relations. The regulatory framework
also includes state and regional programmes for
socio-economic development. The relevant laws
and by-laws of Ukraine, as well as the interna-
tional instruments ratified in accordance with
established procedure, constitute the actual
legal and regulatory framework for making
public policy on economic security. The instru-
ments under consideration can be grouped into
those containing strategic and conceptual pro-
visions for making public policy on economic
security (laws, Strategies, Concepts), as well
as those created to implement the provisions
of the resolutions of the Cabinet of Ministers,
State programmes, orders of central executive
bodies, etc.

2. The institutional framework composed
of competent public administration bodies
and their officials authorised by law to ensure
the economic security of the State in terms
of issuing legal and individual regulations,
applying state coercion. Moreover, the institu-
tional component includes the Verkhovna Rada
of Ukraine empowered to adopt Ukrainian laws
in the relevant field, the President of Ukraine,
who is the Chairman of the National Security
and Defence Council of Ukraine, other state
bodies entrusted with the protection of eco-
nomic rights and freedoms of natural and legal
persons, as well as the state.

These actors should be divided into two
main groups: those responsible for formulating
public policy on economic security and those
responsible for implementing that policy.
The first is the Verkhovna Rada of Ukraine
and the President of Ukraine. The executive
authorities and bodies of local self-government
are mainly the implementors of public policy
on economic security. In particular, the Cab-
inet of Ministers and other central executive
authorities ensure the economic indepen-
dence of Ukraine and the implementation
of the State’s domestic and foreign economic
policy; take measures to ensure the economic
rights and freedoms of individuals and citizens,
the implementation of budgetary, financial,
price, investment, tax, structural and sectoral
policies, and draw up State-wide economic
development programmes; ensure equal condi-
tions for the development of all forms of own-
ership; legally regulate in fields of their respon-
sibility (economy, finance, investment, energy,
etc.). In addition, certain central executive
bodies are responsible for monitoring the eco-
nomic security of the State (Law of Ukraine
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on the Cabinet of Ministers of Ukraine, 2014;
Law of Ukraine “On Central Executive Bod-
ies”, 2011).

3. The organizational framework which, in
the author’s opinion, contains the principles,
forms and methods of implementing public pol-
icy on economic security of the State. The main
forms of exercising the powers by the relevant
actors are the issuance of legal regulations: laws
and by-laws: decisions, orders, orders, etc. More-
over, it should be noted that the central execu-
tive authorities are responsible for monitoring
the implementation of regulations on economic
security. These powers are exercised in the form
of checks, inspections and other administrative
coercive measures, i.e., administrative liability.

Therefore, the analysis of these components
of public policy on economic security allows
arguing that a system of economic security con-
sists of:

Objective | To organise and develop public eco-
nomic relations, ensure the realization
of citizens' social and economic rights
and freedoms, create conditions for
the further development and growth
of the national economy and ensure
the competitiveness of the State in
the global economic environment

Supreme state authorities, executive
authorities and bodies of local self-gov-
ernment, institutions of civil society

Policy
Makers

Object Social economic relations, economic

rights and freedoms

Instru-
ments

Rulemaking, organizational actions,
methods of persuasion and coercion,
etc.

3. The task solved by the state policy on
economic security

Given the above-mentioned concern-
ing the constituent elements of the system
of public policy on economic security, its key
tasks at the present stage of the development
of Ukraine are as follows:

1) To improve the provisions of current
Ukrainian legislation in the economic sector by
developing key laws and adopting strategic pro-
grammes in the field of economic security;

2) To establish an effective institutional sys-
tem to implement the State’s economic security
strategy, to identify its key actors, their compe-
tences and the basis for cooperation and coordi-
nation;

3) To involve representatives of the busi-
ness environment, specialized trade unions, rep-
resentatives of small businesses and the scien-
tific economic community in the development
and implementation of economic security pro-
grammes and measures;

4) To increase the economy’s resilience to
the impact of external and internal challenges
and threats, to improve the investment climate
in the country, the budgetary planning pro-
cesses and the socio-economic development
of the regions, and the financial security system,
as well as to optimise the regulatory and tax
burden;

5) To develop an appropriate economic cul-
ture and financial literacy of the population;

6) To introduce modern information
and communication technologies into the sys-
tem of economic relations, enabling to improve
the processes of economic transactions, to min-
imize the risks of parties and to facilitate finan-
cial and other services for the population;

7) To ensure the harmonious integration
of Ukraine into the European and world eco-
nomic security environment and the develop-
ment of equitable and mutually advantageous
economic relations with other States; as well
as the State’s participation in countering world
economic threats and transnational economic
crime;

8) To make legal and organizational grounds
for citizens to exercise their economic rights
and freedoms (rights to property, to entrepre-
neurial activities, etc.), to protect and restore
them in the event of violations;

9) To form a fundamentally new sys-
tem of control and law enforcement bodies
entrusted with tasks in the field of economic
security, and to exclude uncharacteristic powers
from the subject matter competence of existing
actors of law enforcement, in particular, with
regard to interference in economic relations;

10) To adequately protect the informa-
tion and communication infrastructure
of the Ukrainian economy: payment systems,
information banks, data registers, personal data
of economic entities, etc.;

11) To lay the groundwork and take sys-
tematic measures against corruption, viola-
tions of anti-monopoly legislation, financial
and economic crimes, especially those commit-
ted by organized criminal groups, and against
the legalization of funds, illegally obtained.

Considering the list of tasks of public policy
on economic security, sub-types can be distin-
guished as follows:

1. Regulatory and institutional policy on
economic security. Its main objective is to estab-
lish an appropriate regulatory framework for
economic relations and effective system of state
bodies responsible for making public policy on
economic security; for establishing an appropri-
ate coordination mechanism for their activities
and interaction.

2. Policy on economic rights of citi-
zens and legal entities. The aim is to ensure
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and implement constitutional and regulatory
guarantees for the exercise by citizens of their
economic rights and increase the level of indi-
vidual economic security and economic security
of economic entities.

3. Policy on development of the national
economy and economic relations. It involves
targeted measures for the growth of sectors
of the national economy, stability of the national
currency, growth of GDP, industrial production,
energy independence and investment attrac-
tiveness of the country.

4. Policy on digitalization of economic
relations, economic and financial literacy
of the population. It is aimed at consisting
economic relations with the modern digital
world characterized by introducing innovative
developments and modern digital management
systems into the economy, raising the aware-
ness of the population about economic issues
and their rights and obligations in the field
of economy and economic security.

5. Law enforcement policy on economic
security. It is implemented by specially autho-
rized bodies of the State, that is, “law enforce-
ment ones,” and manifested by counteracting
the most common economic offences (crimes,
administrative misdemeanours), corruption,
money laundering, financing of terrorism,
cross-border economic crime.

4. Conclusions

By relying on the conducted research, it is
expedient to make the following conclusions
and generalizations:

1. Public policy on state economic secu-
rity is the system of legislative, organizational
and managerial measures enshrined in current
legislation of Ukraine mainly implemented by
authorized public administrators with the par-
ticipation of political parties, civil society insti-
tutions and business representatives in order

to organize and develop public economic rela-
tions and to ensure social and economic rights
and freedoms of citizens, as well as to create con-
ditions for the further development and growth
of the national economy and the competitive-
ness of the State in the global economic envi-
ronment (Koshykov, 2020).

2. Public policy on economic security can
be understood as the process of adopting legal
regulations or managerial decisions in the field
of economic security and the subsequent mon-
itoring of their implementation; as a specific
course (area) of economic security determined
by the leadership of the State and implemented
by authorized public administrators; as orga-
nizing and purposeful influence of authorized
public administrators on public relations in
the field of economic security by means of forms
and methods defined by law.

3. Public policy on economic security
of the State has several components: the legal
and regulatory framework, which includes
laws and regulations on economic security, as
well as the regulatory mechanism for economic
relations; institutional composed of competent
public administration bodies and their officials
authorised by law to ensure the economic secu-
rity of the State; the organizational framework
which, in the author’s opinion, contains princi-
ples, forms and methods of implementing public
policy on economic security.

4. Inaccordance with the objectives of pub-
lic policy on economic security of the State, its
sub-types are a regulatory and institutional
policy on economic security, policy on eco-
nomic rights of citizens, policy on develop-
ment of the national economy and economic
relations, policy on digitalizationof economic
relations, economic and financial literacy
of the population, law enforcement policy on
economic security.
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IIOHATT: TA 3MICT JIEP;KABHOI IIOJIITHKU Y COEPI 3ABE3IIEYEHHS
ERKOHOMIYHOI BE3IIEKU JEPJKABU

Auotauis. Memoto cmammi € BU3HAUECHHS TIOHATTS Ta 3MICTY J€P;KaBHOI moMiTHKY y cepi 3abe3-
MeYeHHsT eKOHOMIYHOI Gesrexy aepkaBu. Pesyavmamu. 3anporoHOBaHO JAepiKaBHY TOJMITHKY Y cde-
pi eKOHOMIYHOT Ge3TeKN PO3YMITH B TAKMX aCMEKTax: sIK TPOTEC YXBAJICHHS 3aKOHOJABYNX aKTiB abo
VIPABJIiHCHKUX pillieHb y cdepi eKOHOMIUHOI Ge3MeKn Ta MOAAJIBIINI KOHTPOJIb 3 iX BUKOHAHHSM,;
SIK TIEBHUE Kypc (HanpsM) y cdepi eKOHOMIUHOI Ge3IeKH, IKUi BU3HAYEHUI KepiBHUIITBOM Aep/KaBh
Ta peasisyeThes yIoBHOBaXkeHUMH cy6’eKTamu myOJiaHOl a/MiHiCcTpaIlii; IK opranisyiounit migecnpsamo-
BAaHWI BILIUB YIIOBHOBAXKEHUX Cy0'€KTIiB my01iuHOl aaMiHicTpalil Ha cycriibHi BitHOCHHY Y cdepi eKo-
HOMIYHOI 6e3MeKH 3a I0MOMOT0I0 HOPMAaTUBHO BU3HAYEeHNX (HOPM i MeTOiB. MeTy Jep/KaBHOI MO THKY
y cepi 3abesnedeHHsT €KOHOMIYHOT Ge3IeKH JepKaBi BU3HAYEHO SK CTBOPEHHS HAJIEKHUX YMOB JIJIsI
BIIOPSAIKYBAHHS Ta PO3BUTKY CYCIIJIbHUX €KOHOMIYHUX BiIHOCHH, 3a0e3eUeH s peasisallil colianbHo-
€KOHOMIUHUX IIPaB i cBOOOJI TPOMA/ISIH, & TAKOK CTBOPEHHSI YMOB JIJIsI [IOJAJIBIIIOT0 PO3BUTKY Ta 3pPOCTaH-
Hsl PiBHS HALlIOHAJIbHOI eKOHOMIKH, 3abe311eueHHs i KOHKYPEHTOCIIPOMOKHOCTI. [l0Be/IeHO, 10 Y CTPYK-
TYpi [epP/KABHOI MOJITUKY i3 3a0e3IeYeHHs] EKOHOMIYHOI Ge3MeKU JePKaBU MOKHA BUALIMTH JEKIJIbKA
CKJI3/IOBUX €JIEMEHTIB: 1) HOPMAaTHBHO-IIPABOBUIA, /10 IKOTO BXO/ATHh 3aKOHO/ABYI Ta TiI3aKOHHI aKTH
3 UTaHb 3a0e3MeUeHHsT eKOHOMIYHOT Ge3TIEKH, 4 TAKOXK PEryJTIOBAHHS eKOHOMIYHUX BIHOCHH; 2) iHCTH-
TYL{IHUIL, AKUiT CTAHOBJIATH YIIOBHOBAXKEH] opranu my6JiuHoi aaminicTpaiii Ta ix mocazosi ocoOu, sKi
MAIOTh HODMATHBHO 3aKpilljIeHi MOBHOBAKEHHS IIOJI0 3a0e3IeYeHHsI eKOHOMIYHOI O€3IeKH JlepKaBu;
3) opraHi3amiitHui, SKUH MiCTUTH TIPUHINTH, (GOPMU I METON peaidailii epskaBHOI MOMITUKH Y cepi
3a0e3IeueHHst eKOHOMIYHOI Oesrexu. Buchogxu. BeraHOBIIEHO, 10 3 OISy Ha 3aBIaHHS JePKaBHOI
MOMITHKY Y cepi 3abe3nedeHnHs eKOHOMIUHOI Ge3IeKy aep/kaBy il MiABUAAMU € HOPMATHBHO-1HCTHTY-
iitHa mosiTHKa y cdepi eKoHOMIUHOT Ge3IeKH, MoMTHKa 3a0e3eYeHHsT eKOHOMIYHUX MPaB TPOMAISH,
HOJIITHKA PO3BUTKY HAIIOHATbHOI EKOHOMIKH Ta eKOHOMIUHUX Bi/THOCHH, TI0JIITHKA 1TU(POBi3alliil eKOHO-
MIYHUX BiJHOCHH, MOJIiTHKA 3abe3MeYeHHs eKOHOMIYHOI Ta (piHAHCOBOI PaMOTHOCTI HaCeJeHHs, TIPaBo-
OXOPOHHA MOJITHKA ¥ chepi eKOHOMIYHOT Oe3meKH.

Kimouosi ciioBa: exornomivyHa 6esieka, HalioHanbHa 6e3IeKa, JepKaBHa oI THKA, aIMiHICTPaTUBHO-
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MODERN APPROACHES TO DETERMINING TYPES
OF INCENTIVES APPLIED TO LOCAL
SELF-GOVERNMENT EMPLOYEES

Abstract. The relevance of the article is in the fact that to ensure a psychological, non-pecuniary,
social and economic effect of the incentives applied to local self-government officials, they should be used
on a case-by-case basis, that is, depending on individual merits of each employee. This, in turn, implies
the presence of various types of incentives, which will be considered in this study. Results. All existing
incentives can be grouped into: 1) pecuniary incentives, i. e., those related to pecuniary reward for
the employee (money, valuable gifts); and 2) incentive of non-pecuniary (moral) character. The above
classification, undoubtedly, is relevant for the employees of local self-government bodies. Therefore,
the types of pecuniary incentive should include: a) bonus, b) pecuniary assistance; ¢) monetary award,;
d) compensation payments; etc. In turn, the non-pecuniary incentive should include: a laudatory order;
early termination of disciplinary penalty; rewarding with a diploma, certificate of appreciation, other
departmental awards of the public authority; Merit promotion in the manner prescribed by the Law
"On Civil Service"; government award recommendations and the government award (a greeting letter,
gratitude, certificate of appreciation). Conclusions. To date, their single list has not been generated,
which is logical and understandable. This differentiation is related to the specific nature of the work or
the service performed by the employee. However, the analysis makes it possible to state that pecuniary
incentives are the most common and promising to date. Consequently, effective mechanisms for calculating
indicators to be taken into account in determining the amounts of awards should be developed. Moreover,
while the lawmaker empowers the employer to apply other types of incentives, in practice the managers
of state-owned enterprises (institutions, organizations) are often not interested in expanding the types
of incentives at the enterprise, but rather subjectively allocate available financial and pecuniary resources
to reward workers. This gap, in the author’s view, needs to be addressed immediately.

Key words: encouragement, employees, initiative, moral encouragement, material stimulation, labor
collective.

1. Introduction to employees of enterprises, institutions, orga-

In order to ensure that the incentives
applied to local self-government officials really
have the necessary psychological, non-pecuni-
ary, social and economic effect, they should be
used on a case-by-case basis, that is, depending
on individual merits of each employee. This,
in turn, implies the presence of various types
of incentives, which will be considered in this
study. It should be noted that current liter-
ature review reveals a considerable number
of approaches to determination of types of incen-
tives for workers. First of all, it is due to the fact
that the Labour Code of Ukraine, in particular
article 143, provides for that any incentive con-
tained in the rules of internal labour procedure
approved by work collectives may be applied
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nizations. This, in turn, is an enabling environ-
ment for employers. All this has been reflected
both in scientific literature and in special legal
regulations on the activity of different agencies
and organizations (for example: Disciplinary
statute of the National Police of Ukraine; Disci-
plinary statute of the Armed Forces of Ukraine,
or individual by-laws, such as collective agree-
ments, statutes, etc.).

The most common classification of incen-
tives is into pecuniary and non-pecuniary
stimulation. Yu.I. Palkin argues that pecuniary
and non-pecuniary incentives are an indissol-
uble unity. They develop, mutually enriching
and reinforcing each other. "We cannot estab-
lish a democratic, legal, social, state-organized
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society only on the basis of pecuniary interest.
The focus on the vital importance of pecuniary
incentives in no case should decrease the impor-
tance of non-pecuniary incentives for work.
Underestimation of the non-pecuniary fac-
tor is an enabling environment for the occur-
rence of greed" (Palkin, 1975, pp. 110-111).
I.V. Marchenko stresses that, first, the problem
of pecuniary and non-pecuniary stimulation
of effectiveness of different categories of employ-
ees as a legal form of incentive has been and now
is of importance in the doctrine of labour law;
second, human needs are always expressed in
a concrete form of spiritual, pecuniary, social
interests and require their regulatory mecha-
nism as an incentive for effective and productive
work; third, the general concept of the incen-
tive should be considered as a combination
of different motives, which form motivation for
realization of existing interests of an individ-
ual, social group (team), society in the results
of labour; fourth, the categories of stimulation
as legal forms of incentive correlate as a whole
and part, so they require to be consolidated in
the draft Labour Code of Ukraine (Marchenko,
2015, p. 58).

2. Legislative framework for incentives

According to the law-maker's perspective
on the types of incentives applied to employees,
it should be noted that article 143 of the Labour
Code does not give an approximate list of incen-
tives for success in work, it is established that
any form of incentive contained in internal
labour regulations, approved by work collec-
tives, can be applied to employees of enter-
prises, institutions, organizations (Arsentieva,
2016). This type of incentives can be applied to
employees for exemplary performance of labour
duties, innovation, increase of effectiveness,
other successes. According to N.M. Khutorian,
this group includes measures of the non-pe-
cuniary and pecuniary incentives established
at the enterprise. It can be a laudatory order,
rewarding with a valuable gift, bonuses, etc.
Therefore, the scientist argues that the deter-
mining factor in the application of any incen-
tive to employees is the policy on incentives
at an individual enterprise within the frame-
work of general operating forms (Babaskin,
Baraniuk, Drizhchana, et al. 2004, p. 464).

To date, to apply the incentives, the heads
of enterprises use the Standard internal labour
regulations for workers and officials of enter-
prises, institutions, organizations, approved
by Resolution 213 of the State Committee
of Labour of the USSR of July 20, 1984. The
main substantive elements of the Standard
internal labour regulations are as follows:
1) general provisions relating to observance
of labour discipline; 2) the procedure for hiring

and firing employees; 3) basic rights and duties
of employees; 4) basic duties of the employer;
5) working time and procedure of its use;
6) incentives for employees for success in their
work; 7) penalties for violation of labour dis-
cipline. According to para. 21 of the Standard
internal labour regulations for exemplary per-
formance of labour duties, such as increase
of effectiveness, improvement of quality of pro-
duction, long and perfect work, innovations in
work and other achievements in work, the fol-
lowing incentives are applied: a) a laudatory
order; b) bonuses; ¢) rewarding with a valuable
gift; d) awarding with a Certificate of Appreci-
ation; e) entering into the Book of Honour, on
the Board of Honour (Resolution of the USSR
State Committee for Labour and Social Affairs
On Approval of the Standard Rules of Internal
Labour Regulations for Workers and Employ-
ees of Enterprises, Institutions, and Organiza-
tions, 1984).

In addition, article 269 of the draft Labour
Code of Ukraine provides that for success
in work and diligent performance of labour
duties, measures of non-pecuniary and pecuni-
ary incentive can be applied to employees, such
as a laudatory order, awarding with a diploma,
bonus, rewarding with a valuable gift. The
internal labour regulations, legal regulations
of the employer may establish other types
of incentive. Employees are rewarded for special
labour services in the established manner with
departmental awards and State awards (Draft
Labour Code of Ukraine, 2014).

In accordance with the Disciplinary Statute
of the National Police of Ukraine, the follow-
ing types of incentives may be applied to police
officers: 1) early termination of disciplinary
penalty; 2) entering into the Board of Hon-
our; 3) monetary incentive; 4) rewarding with
a valuable gift; 5) additional paid leave for up
to five days; 6) encouragement with departmen-
tal awards of the National Police of Ukraine;
7) encouragement with departmental awards
of the Ministry of Internal Affairs of Ukraine;
8) early nomination of a special rank; 9) nomi-
nation of a special rank one degree higher than
the rank provided by the occupied position;
10) encouragement with an official reward
of the Ministry of Internal Affairs of Ukraine
“Firearm”; 11) encouragement with an offi-
cial reward of the Ministry of Internal Affairs
of Ukraine’s "Steel Arms" (Law of Ukraine On
the Disciplinary Statute of the National Police
of Ukraine, 2008).

Under  the Disciplinary Statute
of the Armed Forces of Ukraine, the following
incentives may be applied to military person-
nel: a) approval; b) appreciation; ¢) additional
extraordinary short leave pass from the loca-
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tion of a military unit or ship on the shore
(for military servicemen and cadets of higher
military educational establishments, military
educational units of higher education institu-
tions); d) informing parents or staff at the place
of employment or training of a military servant
before the conscript (entry) for military service
about his/her exemplary performance of mili-
tary duty and incentives received; ) additional
leave for up to 5 days (for military servicemen);
e) merit certificate; e) a valuable gift; f) bonus;
g) entering the name of the military servant in
the Book of Honour of the military unit (ship);
h) early nomination of the next military rank;
i) honourable breastplates; k) departmental
awards [7].

The disciplinary statute of civil pro-
tection service provides that the following
types of incentive may be applied to mem-
bers of the rank-and-file and command staff:
1) early termination of disciplinary penalty;
2) a laudatory order; 3) rewarding with a valu-
able gift or bonus; 4) rewarding with a merit
certificate of a body or unit of civil protection;
5) entering the surname on the Board of Honour
of the body or unit of civil protection; 6) enter-
ing the surname on the board of Honour of a spe-
cially authorized central executive body on civil
protection; 7) early nomination of another
special rank; 8) nomination of another spe-
cial rank one degree higher than the rank pro-
vided by the occupied position; 9) honourable
awards of specially authorized central executive
body for civil protection; 10) Ukrainian State
and government award recommendations (Law
of Ukraine On the Disciplinary Statute
of the National Police of Ukraine, 2008).

The provisions of the Law of Ukraine "On
Civil Service" are of interest with regard to
the scientific issues under study. In particu-
lar, article 53 provides for that for impeccable
and effective civil service, for special merits,
the following types of incentive are applied to
civil servants: 1) a laudatory order; 2) reward-
ing with a diploma, certificate of appreciation,
other departmental awards of the public author-
ity; 3) early nomination of a rank according
to the procedure defined by this Law; 4) gov-
ernment award recommendations and govern-
mental awards (a greeting letter, gratitude,
certificate of appreciation); 5) State award rec-
ommendations. The incentive to civil servants
who occupy positions of categories "B" and "C"
are applied by the head of the civil service,
and to civil servants who occupy posts of cat-
egory "A," by a nominator (Law of Ukraine On
Civil Service, 2015).

Therefore, to sum up the scientific perspec-
tives and the legislative vision on the exist-
ing types of incentive for different categories
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of employees, it should be noted that approaches
to classification are diverse and types of incen-
tive are various. However, the analysis makes
it possible to state that all existing incen-
tives can be grouped into: 1) pecuniary incen-
tives, i.e., those related to pecuniary reward
for the employee (money, valuable gifts);
and 2) incentives of non-pecuniary (moral)
character. The above classification, undoubtedly,
is relevant to the employees of local self-govern-
ment bodies. Therefore, the types of pecuniary
incentive should include: a) bonus, b) pecuniary
assistance; ¢) monetary award; d) compensation
payments; etc. Thus, the non-pecuniary incen-
tives should include: a laudatory order; early
termination of disciplinary penalty; reward-
ing with a diploma, certificate of appreciation,
other departmental awards of the public author-
ity; merit promotion in the manner prescribed
by the Law "On Civil Service"; government
award recommendations and the government
award (a greeting letter, gratitude, certificate
of appreciation). The author will consider each
of the types of incentives in detail.

3. Pecuniary incentives for employees

In the current economic and social con-
text, it is pecuniary incentives that should
be under focus. Pecuniary incentives are real
rewards that have been promised in advance for
high-performance and high-quality work. The
author advocates the H.I. Koryttsev’s opinion
that pecuniary incentive always takes the form
of monetary support for workers and, along
with moral satisfaction, provides the worker
with additional pecuniary income (Koryttseyv,
2012). Pecuniary incentives for employees
require the head of the local self-government to
take into account the following: the interrela-
tion with the work done, the results achieved
in terms of quantity and quality of work; cor-
relation between the various forms of pecuni-
ary incentive; the simplicity, clarity and pre-
cision of the stimulation system with regard
to incentives and penalties; and the way in
which the pecuniary incentive is perceived by
the workers; combining pecuniary incentive
with other types of incentives (Vynohradskyi,
& Shkanova, 2002).

The most common type of pecuniary incen-
tive is the bonus. The bonus, according to
H.A. Kapina, is a form of encouragement, cal-
culated in a fixed sum of money or as a percent-
age of the basic wage, the employer is obliged to
pay the employee for the result of the work per-
formed in the manner prescribed by law (Kap-
lina, 2009). O.S. Halchenko holds that the bonus
is a monetary reward paid to employees for
achieving high-quality and quantitative perfor-
mance. The scientist argues that the main pur-
pose of the bonus system for employees, accord-
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ing to the personal contribution of the employee
to the final results of the enterprise, is to ensure:
a) the interest of each employee in identifying
and realizing the assets and potentials of increas-
ing the results of individual and collective work;
b) the validity of the wage ratios of different
groups and categories of workers, based on their
role in the production process, qualification
and professional experience, complexity of work
and functions performed; c) the level of respon-
sibility and creative activity; d) the correla-
tion between the amount of remuneration
and the work effort of the employee, based on
the results of individual work, and the assess-
ment of the personal contribution to the final
results of the work of the enterprise; e) the extent
to which the wages of employees are increased
by personal efforts; f) active involvement
of workers of small work teams in the evaluation
of the results of each employee and in the distri-
bution of collective earnings (Halchenko, 2010).

Therefore, bonuses are the payment
of a reward to an employee for certain achieve-
ments in his or her work performance, calculated
according to established indicators and paid in
the manner prescribed. Bonuses for employees,
including those who work in local self-govern-
ment bodies, can be: for certain achievements
and high work performance; annual bonuses
(for example, in the form of the thirteenth sal-
ary); bonuses on the occasion of professional
holidays and so forth. It should be noted that in
the Law of Ukraine “On service in local self-gov-
ernment bodies,” the concepts of “bonus,”
“remuneration,” “pecuniary assistance” are not
mentioned at all. Nor does it contain any refer-
ence to other legal regulations on the grounds
and manner of payment of bonuses and pecu-
niary assistance to officials of local self-gov-
ernment. However, the Law 2493-III contains
two regulations on the issues under consider-
ation. According to the first one (art. 9), every
local self-government official has the right,
along with his or her other fundamental legal
rights, to remuneration depending on his or
her post, rank, quality, experience and length
of service. According to the second one (part
5 of art. 21), officials of local self-government
are granted annual leave of 30 calendar days,
unless the laws of Ukraine provide for a longer
leave, with a health benefit equal to the official
salary (Vrublevskyi, 2018). Consequently, this
type of incentives should be legislated, in par-
ticular in the Law of Ukraine “On service in
local self-government bodies.” This is also due
to the fact that the bonus is one of the most fre-
quently applied and effective ways of rewarding
the category of employees under study.

The next type of pecuniary incentive is
pecuniary assistance to local self-govern-

ment employees. Pecuniary assistance may be
established as compulsory in accordance with
Ukrainian law. This is generally the case for
workers in the public sector. Pecuniary assis-
tance, depending on the nature of the payment,
may be grouped into systematic assistance, to
all or most workers, and one-time assistance to
individual workers in connection with certain
circumstances, due to which it is paid. System-
atic pecuniary assistance may be the payment
of an annual basic leave, in view of environmen-
tal condition, on the celebration of the employ-
ee’s jubilee or the like. The pecuniary assistance
does not require the worker to submit an appli-
cation, while the payment is made on the ground
of an order by the manager in view of the fact
which is the ground for payment (for example,
the employee’s jubilee is itself the ground for
the payment of pecuniary assistance without
application). The one-time payment includes
assistance in connection with difficult family
circumstances, payment for medical treatment
and care to the employee of the enterprise
and/or members of his or her family, the reha-
bilitation of the employee’s children, burial,
etc. This type of pecuniary assistance is paid
on the ground of a person’s application, must
contain a description of the circumstances
giving grounds for payment and must contain
evidence of the circumstances (Ivasiuk, &
Kravchuk, 2019).

Considering this type of incentive, it should
be noted that sub-para. 3 of para. 2 of Res-
olution 268 “On streamlining the structure
and conditions of remuneration of employees
of the staff of executive authorities, prosecu-
tors, courts and other bodies” provides for
the right of the heads of the local self-govern-
ment bodies, within the approved wage fund,
to pay workers pecuniary assistance for health
improvement when granting annual leave in
an amount not exceeding the employee’s aver-
age monthly salary. This provision means that
if funds are available, the head can decide
to pay the average monthly salary. In addi-
tion, the specific procedure for the provision
of pecuniary assistance should be established
in the Regulations on pecuniary assistance to
workers, which are annexed to the collective
agreement (Resolution of the Cabinet of Min-
isters of Ukraine On streamlining the structure
and conditions of remuneration of employees
of the staff of executive authorities, prosecu-
tors, courts and other bodies, 2006). Therefore,
the amount of the “health improvement” for
the officials of the local self-government bodies
is limited to the minimum and maximum: assis-
tance for health improvement is obligatorily
paid in the amount of the official salary, and, if
funds are available, in the amount not exceed-
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ing the average monthly salary. It should be
noted that according to sub-para. 3 of para. 2
of Resolution 268, pecuniary assistance for
health improvement is paid to LSG employees,
that is, employees, in addition to officials, can
also receive it. Nevertheless, for them “health
improvement” assistance is not obligatory pay-
ment. If the head has decided to provide it, it
should not exceed the average monthly salary.
If the estimated amount for such assistance is
insufficient, it can be paid less, based on finan-
cial capacity (Resolution of the Cabinet of Min-
isters of Ukraine On streamlining the structure
and conditions of remuneration of employees
of the staff of executive authorities, prosecutors,
courts and other bodies, 2006).

Therefore, it is clear that pecuniary assis-
tance, regardless of its nature (either one-time
or systematic), is an important form of incen-
tive for all categories of workers, including
those who work in local self-government bod-
ies. In fact, its existence and possibility of appli-
cation is a priori an important reaffirmation
of the value of an employee as a professional
and a human being. Pecuniary assistance, in our
opinion, accentuates the loyalty of the employer
and increases the quality and efficiency
of the relationship between the parties to
the relevant employment relations.

The type of incentive such as monetary award
should be under focus. The payment of monetary
award has traditionally been governed by sepa-
rate Regulations on bonuses, pecuniary assis-
tance and monetary award of employees. Such
regulations are drawn up in accordance with
the Constitution of Ukraine and the Labour
Code of Ukraine, Laws of Ukraine “On remu-
neration,” “On service in local self-government
bodies,” “On collective agreements and agree-
ments,” “On trade unions, their rights and guar-
antees of activities,” Resolution 268 of the Cab-
inet of Ministers of Ukraine of March 9, 2006,
“On streamlining the structure and conditions
of remuneration of employees of the staff of exec-
utive authorities, prosecutors, courts and other
bodies,” Order 77 of the Ministry of Labour
and Social Policy of Ukraine of October 2,
1996 “On terms of remuneration of employees
engaged in the service of executive authori-
ties, local self-government and their executive
bodies, prosecutors, courts and other bodies,”
Resolution 1049 of the Cabinet of Ministers
of Ukraine of January 20, 1993 “On bonuses
for length of service for employees of executive
authorities and other State bodies” with amend-
ments and additions.

In the auhtor’s view, such awards should be
given to:

First, the employees, who during the year
performed their work qualitatively and effi-
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ciently, actively participated in the work with
the public, ensured stable development
of the local self-government unit;

Second, employees who have been work-
ing in local self-government for a long time,
for example: 5, 10, 15 years and longer. This is
a specific assessment of the employee’s loyalty
and the importance of his/her contribution to
the performance of the body.

The final type of pecuniary reward that
should be under focus is compensations. Com-
pensationsare paymentsintended to compensate
an employee for pecuniary expenses incurred in
connection with the performance of his or her
duties (Prokopenko, 1998, p. 355). Such addi-
tional expenses are incurred by the employee on
official business trips, which are the employee’s
travel on the order of the head of the enterprise
for a certain period of time to another loca-
tion for the performance of an official assign-
ment outside his/her permanent place of work.
Daily subsistence allowance, travel to and from
the place of travel, rental of accommodation is
paid (Prokopenko, 1998, p. 355).

4. Non-pecuniary incentives for employees

The next group of incentives that can be
applied to employees of local self-govern-
ment bodies are non-pecuniary (moral incen-
tives). I. Antonova and T. Matskevych argue
that the effective application of non-pecuni-
ary incentives require: making regulations
on the status of non-pecuniary incentives,
according to the established rules, and work-
ers' awareness of them; making greater use
of various forms of non-pecuniary incen-
tives in the interest of creativity and activ-
ism; providing non-pecuniary encouragement
with pecuniary means of incentives; ensur-
ing the appropriate interaction of pecuniary
and non-pecuniary incentives, continuously
improving them in accordance with new tasks,
changes in content, organization and working
conditions; informing the working team about
every non-pecuniary encouragement given
to a worker; presenting awards and commen-
dations in a solemn atmosphere; encouraging
workers in a timely manner, as soon as a cer-
tain level of success has been achieved; devel-
oping new forms of incentives and establishing
strict moral responsibility of each employee for
the work assigned; analysing the effectiveness
of incentives; strict observance with the estab-
lished procedure for recording promotions
in the worker’s work record (Antonova, &
Matskevych, 2009, p. 103).

The most common forms of non-pecuniary
incentives for local self-government employ-
ees are:

— A laudatory order. Appreciation is a form
of incentive that is of a moral and psychologi-
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cal nature and is communicated to the person
who has achieved success by performing his/her
official duties orally or in writing. T. Koliesnik
argues that the content of this incentive is a pub-
lic expression of appreciation by the employer
to the employee, mainly for achievements in
the workplace such as: improvement of perfor-
mance in comparison with previous periods,
exceeding of the plan; progress in the early tak-
ing measures to improve the organization of pro-
duction and work and to improve the quality
of output (work performed and services ren-
dered); the high performance of their duties;
successful implementation of activities, projects,
active participation in activities or projects, etc.
However, the application of such incentives is
usually regulated in a specific local regulation
(such as Regulations on non-pecuniary incen-
tives for employees) or in a more general instru-
ment (for example, in Regulations on pecuniary
and non-pecuniary incentives for the employees
of the organization, Internal work rules, Regu-
lations on incentives for employees) (Koliesnik,
2016, p. 154).

— Early termination of disciplinary proceed-
ings. This type of incentive is used only in terms
of: first, the disciplinary action has fulfilled its
educational function; second, the employee has
indeed corrected and continues to perform his/
her work at a high level.

— Awarding a diploma, a certificate
of appreciation and other departmental awards
of the public authority. This certificate is usu-
ally awarded to individual employees and teams
who used to receive an incentive such as
a laudatory order. A certificate of appreciation
implies the public presentation of a document
attesting to the recognition of the employee’

merits by the management of the organization.
The local regulation of the organization may
provide for a one-time bonus for an employee
in connection with the award of the certificate
of appreciation. The most frequent grounds for
awarding certificates of appreciation to employ-
ees are: high results in a particular field of work;
professional excellence; substantial contribu-
tion to the development of the organization;
innovation and other achievements in the work;
exemplary performance of work duties, exem-
plary and long-term work in the organization
etc. (Koliesnik, 2016, p. 155).

— Merit promotion in the manner prescribed
by the Law "On Civil Service".

5. Conclusions

The study of the types of incentives that
can be applied to both the general category
of workers and public officials enables to argue
that to date, their single list has not been gen-
erated, which is logical and understandable.
This differentiation is related to the specific
nature of the work or the service performed by
the employee. However, the analysis reveals
that pecuniary incentives are the most common
and promising to date. Consequently, effective
mechanisms for calculating indicators to be
taken into account in determining the amounts
of awards should be developed. Moreover, while
the lawmaker empowers the employer to apply
other types of incentives, in practice, managers
of state-owned enterprises (institutions, orga-
nizations) are often not interested in expanding
the types of incentives at the enterprise, but
rather subjectively allocate available finan-
cial and pecuniary resources to reward work-
ers. This gap, in the author’s view, needs to be
addressed immediately.
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CYYACHI NIAXOAU 10 BUSHAYEHHA BUAIB 3AOXOYEHD
ITPAIIIBHUKIB OPTAHIB MICIHHEBOTO CAMOBPA/1YBAHHA

Avotauis. Mema. AKTyaJbHICTH CTATTI 3yMOBJIEHA THM, IO JJISI TOrO, 10O 3a0XOYEHHS,
SIKi  3aCTOCOBYIOTbCSI [IO TIPAIiBHUKIB OpPraHiB MiCIIEBOTO CaMOBDSI/IyBaHHS, CIPaBili MaJju
HEeOOXiAHUI TNICHXOJOTIYHMH, MOpaJbHUH, COL{aJbHUII Ta €KOHOMIYHMI e(eKT, BOHM IIOBHHHI
BUKOPUCTOBYBATUCA AM(EpeHIiiioBano, TOOTO 3aJekKHO BiJ IHAWBIAYaIbHUX 3aCIyT KOKHOIO
npariBHuka. lle cBo€io ueproio 3yMoBIIIOE HAsIBHICTD PI3HUX BU/IIB 3a0X0U€HbD, JOCTIKEHHIO STKUX i
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MIPUCBsIYEHA TIpejiCTaByeHa cTaTTs. Pe3yavmamu. Yci icHyioui 3a0X04eHHS MOKHA MTO/IJINTU HA B
BEJIMKI IPyIK: MaTepiaibHi 3a0X0UeHHs, TOOTO Taki, 10 MOB'A3aHi 3 MaTEPiaIbHOI BUHATOPOJOKO
NI TpalfiBHUKa (Tpolr, I[iHHI IOZapyHKW), Ta 3a0XO4YeHHs HemaTepiaJabHOrO (MOPAJILHOTO)
Xapakrepy. 3asHadeHa Kiacuikailis, 6e3mepedyHo, € akTyaJbHOIO i JJI TPAIiBHUKIB OpraHiB
MicieBoro camoBpsiLyBaHHs. OTiKe, 10 BU/IIB MaTepiaTbHOTO 3A0X0YEHHS BapTO BiHECTU TIPEMIIO,
MaTepiaJibHy J0IIOMOTY, TPOIIOBY BUHArOPO/LY, KOMIIEH alliiHi Bumiaatu toio. CBOEK 4eproo 10
320X0Y€Hb MOPAJIBbHOTO XapaKTepy HeOOXiJHO BiIHECTH OTOJIONIEHHSI MOSKU; JOCTPOKOBE 3HSITTS
JUCIIUTIIIIHAPHOTO CTSTHEHHS; HATOPO/KEHHSI TPAMOTOI0, TOYECHOIO IPAMOTOIO, IHIITMMU BiIOMYHUMU
Bi/I3HAKaMU JIEP’KABHOTO OPTaHy; I0CTPOKOBE IPUCBOEHHS PAHTY B ITOPSI/IKY, BU3HAYCHOMY 3aKOHOM
VYkpainu «Ilpo mepxkaBHy cirysk0y»; MpeICTaBJIeHHs [0 HATOPOKEHHST YPSIIOBHMH BiJ3HAKAMU
Ta Bi/I3HAUEHHS yPSI0BOIO HATOPO/0I0 (BITAJBHUI JIHCT, TOASIKA, ToUecHa Tpamota). Bucnoexu.
Ha cporoznni enunuii mepesik BU/IB 3a0X0Y€Hb, IKi MOXKYTb 3aCTOCOBYBATUCS SK /10 3arajbHOI
KaTeropii MpamiBHUKIB, TakK i 0 JepsKaBHUX CIy/KOOBIIIB, He ¢POPMOBAHO, IO € IIJIKOM JIOTTIHUM i
3posyminum. Taka qudepenitianis nos’s3ana 3i cnenudikorw poboTH npaiiBHUKa (IPOXOKEHHI HUM
cayxk6u). OHaK IPOBeeHNIT aHAII3 [Ia€ 3MOTY TOBOPUTHU TIPO T€, 10 HUHI HAWGIIbII IOIIUPEHUMU
W TIepPCIeKTUBHUMU € caMe MarepiaibHi 3a0XOYeHHs. A BifTak mocTaja HarajJbHa HEeOOXiTHiCTH
PO3pPOGJIEHHS AIEBUX MEXAHI3MIB 11010 PO3PAXYHKY [TOKA3HUKIB, SIKi MAOTh Oy TH BpaxOBaHi Ii/ yac
BHU3HAYEHHS CYM MaTepiaJbHOTO 320X04YeHHs. Tako:K, He3BaXKaro4yy Ha Te, 1110 3aKOHO/[ABEIlb 3a/INIIAE
3a poOOTOIABIIEM MOKJIMBICTD 32CTOCYBAHHST IHIIIMX BU/IiB 320X0Y€Hb, HA IIPAKTHUILI BUSIBJISIETHCS, IO
KepiBHUKHU /Iep’KaBHUX MiAMPUEMCTB (YCTAaHOB, OpTaHi3alliii) HalfyacTilre He JIHIIe He 3al[iKaBJIeHi
B PO3IIMPEHHI BU/IB 3a0X0Y€Hb Ha IIPUEMCTBI, a i JOCUTh Cy6’€KTUBHO PO3MOILISIOTh HAsIBHI
dinancoBi Ta MaTepianTbHi pecypcu /IJIsI 320X0UeHHsT TIPalliBHUKIB. | 1151 mporainna, Ha HaITY AYMKY,
noTpeby€e HEeratHOTO YCYHEHHSI.

Kimo4oBi cioBa: 320X04YeHHd, NPAIliBHUKHY, iHiIliaTHBA, MOpAJIbHE 3a0XOYEHHS, MarepiajbHe
CTUMYJIIOBAHHS, TPY/IOBUH KOJIEKTHB.
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ESTABLISHMENT AND DEVELOPMENT
OF INFORMATION AND LEGAL SUPPORT
OF THE NATIONAL POLICE OF UKRAINE

Abstract. Purpose. The aim of the article is a retrospective analysis of the information and legal
support of law enforcement bodies. Results. The article is a retrospective analysis of information and legal
support of the National Police of Ukraine. It is proven that the development of information support
for activities of law enforcement bodies are interrelated with the evolutionary stages of information
technology development. Six stages in the development of information support for law enforcement
bodies are identified and analysed. The study reveals that: for the first time, the Ministry of Internal
Affairs introduced the Instruction on keeping records in internal affairs bodies in 1961, and specifically
the formation of the scientific and practical basis for information support of the law enforcement
bodies of Ukraine began in the early 1970s; at that time, the Republican Research Information
Centre of the Ministry of Internal Affairs of the Ukrainian SSR (now the Department of Information
and Analytical Support of the National Police of Ukraine) was launched with its data processing centres
in all regional Internal Affairs Directorates that were equipped with Minsk-type computers and later
with EU media. It is revealed that the specificity of making information systems at that time was that
information was not processed centrally, which had affected and sometimes made it impossible for law
enforcement officers to have direct access to a unified database. Conclusions. The police’s competence
with regard to the information, information and analytical support, making and application of information
resources are set out in article 25 of the Law of Ukraine “On National Police.” The legal regulations
governing activities in this area are analysed. It is theoretically justified that a positive novelty in
the legal regulatory mechanism for information support to police activities is the legislative consolidation
of the police’s information and analytical activities, their powers in this field, the list of databases, as well
as liability for misuse of information resources. It is established that the use of information technology
in the performance of the National Police, with appropriate legal support, may become one of the main
factors in strengthening the rule of law in our country.

Key words: stages of development, information support, legal support, information portal, integrated
information network.

1. Introduction

Theestablishment of alegal basis for informa-
tion support of activities of the National Police
is historically inextricably linked to the estab-
lishment and development of their institutional
and functional system. The active development
of information processes and the introduction
of new inventions, achievements and technol-
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ogies into production and management pro-
cesses have driven not only the progressive
development of our State but have also con-
tributed to the increase in the number of crimes
and the improvement of the means and meth-
ods of committing them. Therefore, the devel-
opment of qualitative parameters for informa-
tion support to the National Police of Ukraine
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and the legal basis for its use are increasingly
relevant. It allows finding new ways of crime
prevention, promoting effective and accurate
decision-making for the detection of crimes that
has been already well understood at its level in
ancient times.

The development of information systems in
the activities of the National Police of Ukraine
in current circumstances is rapidly improving,
but issues of the day occur, since now the infor-
mation systems and their legal support cannot
fully realize their objective.

The problem of information and legal sup-
port of the activities of law enforcement bodies
has been studied in the historical context in
the works by S. Banakh, A. Volodko, R. Kali-
uzhnyi, M. Kryshtanovych, I. Katerynchuk,
M. Perepelytsia, T. Tankushyn, V. Tkachenko,
I. Khort, A. Frolov, A. Yankovska. However,
the dynamics of the information society devel-
opment in general, as well as the ongoing reform
of the National Police of Ukraine, demonstrate
the relevance of this issue.

The aim of the article is a retrospective
analysis of the information and legal support
of activities of law enforcement bodies.

2. The role of information support of law
enforcement agencies

In modern conditions, the legal basis
for information support of the activities
of the National Police of Ukraine opens up new
possibilities for crime prevention, promotes
effective and accurate decision-making for
crime detection, including in “hot pursuit.”

According to legal scholars, the develop-
ment of information support in law enforcement
is important. For example, A. Frolova argues
that in many cases the priority of information
support in the process of effective adminis-
tration in the internal affairs bodies and func-
tioning of the entire law enforcement system is
confirmed by the practice of combating crime.
The important role of the information system
in law enforcement bodies has been approved
at the legislative level, in particular by Orders
of the Ministry of Internal Affairs of Ukraine
(Frolova, 2002, p. 55).

According to I. Katerinchuk, the study
of the genesis of information support of law
enforcement bodies, including the legal basis
for their use, reveals a link between the devel-
opment of information support to law enforce-
ment activities and the evolutionary stages
of information technology. The scientist iden-
tifies six stages in the development of infor-
mation support to law enforcement bodies. In
the first stage, human speech emerges, which
greatly facilitates the exchange of information
in personal contact, as well as the accumula-
tion of information resources, the presence

of persons responsible for their storage. In
the second stage of evolution, writing emerged,
and the first printing press in 1445 marked
the beginning of the third stage of informa-
tion technology development that lasted about
500 years, an important achievement of which
was the emergence of information support to
law enforcement bodies depending on their
activities. During the fourth period (the late
XIX - the beginning of the XX century)
of the information evolution means of commu-
nication were invented and spread: radio, tele-
graph, telephone, ete. In 1907, a number of legal
regulations were adopted and contributed to
the improvement of information and analytical
work of the police, in particular “Regulation on
security departments,” “Instruction on organi-
zation and conduct of internal (undercover) sur-
veillance” (Katerynchuk, 2015). At this period,
the first theoretical works on judicial record-
keeping and registration occur. For example,
the famous criminologist V. Lebedev published
the book Art of crime detection, which contained
detailed scientific information on fingerprint-
ing, anthropometry and forensic photography
of the police. In 1915, S. Trebugov published
a practical guide for forensic investigators, The
basics of criminal technology: Scientific and tech-
nical methods of crime investigation, reveal-
ing information related to crime registration
(Tregubov, 2002). With the advent of the first
electronic computing machines (computers) in
1946, the fifth evolution stage of information
technology began, and in the sixth stage up to
this day, a microprocessor and a personal com-
puter were invented (Banakh, 2019, p. 12).

It should be noted that in 1917-1921, law
enforcement bodies, such as the Gendarmerie,
the Hetmanschyna Guard, the People’s Mili-
tia Directorate, the Intelligence and Coun-
terintelligence Service, the Office of the Proc-
urator, the Security Service and other special
services, responsible for combatting crime,
the law and order, as well as lawful conduct
in the State, were established in the territory
of modern Ukraine. In addition to undercover
method, external surveillance and other oper-
ational practices, information analysis was also
widely applied.

Until 1960, Ukraine did not have a uni-
fied system of registration in law enforcement
bodies; only in 1961 the Ministry of Internal
Affairs introduced an Instruction on keeping
records in internal affairs bodies. The estab-
lishment of the scientific and practical basis for
information support to the law enforcement
bodies of Ukraine began in the early 1970s. At
that time, the Republican Research Informa-
tion Centre (RRIC) of the Ministry of Internal
Affairs of the Ukrainian SSR (now the Depart-
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ment of Information and Analytical Support
of the National Police of Ukraine) was launched
with its data processing centres in all regional
Internal Affairs Directorates that were equipped
with Minsk-type computers and later with EU
media. The information centres have become
centres for the collection of basic information
and technical tools for the data-processing, func-
tional automated information systems that have
had their specific objective, tasks, level of oper-
ation and so on. According to R. Kaliuzhnyi
and V. Tkachenko, at that time the automated
information systems used in law enforcement
did not differ significantly from those used in
other branches of the national economy (Kali-
uzhnyi, & Tkachenko, 1991, p. 65). The spec-
ificity of making information systems at that
time was that information was not processed
centrally, which had affected and sometimes
made it impossible for law enforcement officers
to have direct access to a unified database.

The establishment of a unified database
containing all the necessary information for
the performance of law enforcement functions
was impeded by the following factors: first,
the lack of technical capacity of the information
centres of the Soviet law enforcement system;
second, underutilization of the latest program-
ming resources of the time. The purpose of using
information and analytical support to bodies
was statistical analysis of information, crim-
inal records and monitoring of consideration
of reports and allegations of crimes and offences
(Kryshtanovych, 2012).

3. Formation of information and legal sup-
port for the activities of the National Police
of Ukraine

At the beginning of 1980, the government
of the USSR developed and adopted the Strat-
egy “Automation of information support to
management activities,” which was based on
the idea of creation of an automated workplace
(AWP) for the employee of internal affairs bod-
ies. This Strategy determined the development
of a complex for automating the intellectual
work of an individual employee and transmit-
ting information “from bottom to top” and “from
the periphery to the centre” (Tankushyna,
2011). In 1985, a unified automated databank
was established, which concentrated the infor-
mation required by law enforcement to per-
form their functions. Automated operational
information systems were installed in all duty
units of the internal affairs bodies. The system
contained a suite of software, information, orga-
nizational and technical tools used to collect
and store information, as well as to monitor
and report at duty stations. In 1988, the Depart-
ment of Technical Means of Crime Prevention
and Detection was established, which was later
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reorganized into the Information Technology
Department of the National Academy of Inter-
nal Affairs of Ukraine.

Undoubtedly, the improvement of the sys-
tem of information support to internal affairs
bodies has contributed to increase in crime
prevention and control in the country. The per-
suasive factor was that electronic computing
machines had enabled law enforcement officers
to automate routine and labour-intensive work
and to use them to enhance their ability to per-
form the relevant duties. The use of the com-
puter has enabled law enforcement officers to
identify trends and patterns in the fight against
crime and the enforcement of public order
(Khort, 2015).

The focus should be on all available assis-
tance in the use of the latest information-pro-
cessing tools in the field of investigative
and reference work. In particular, such auto-
mated information systems (AIS) as: “Adminis-
trative practice,” “Prophylaxis-Search,” “Deliv-
ered,” “Numbered things,” “Person,” “Patrols,”
“Legal regulations” and others have already
proved their effectiveness at the first stage
of their implementation. For example, in the few
months of operation AIS “Prophylaxis-Search”
contributed to a 16% reduction in the number
of crimes committed by persons previously con-
victed in the capital, and thanks to AIS “Sta-
tistics” the number of unreliable indicators on
solving crimes decreased. At that time, the com-
puter was also used to combat economic crime
and a number of methods and tools were intro-
duced for retrospective analysis of the activities
of organizations in various sectors of the econ-
omy. In the nineties of the last century the sec-
toral information system “Legal regulations”
was launched and later transformed into infor-
mation systems “Law,” “Legislation,” “Legal
regulations of Ukraine.”

In 1991, the Ministry of Internal Affairs
began to set up the first local computer network,
to which the heads of the Ministry of Internal
Affairs and the leading services of the structural
departments of law enforcement bodies were
given access. Undeniably, in 1992, the publi-
cation of the main legal regulation on informa-
tion relations in Ukraine, the Law of Ukraine
“On Information” (Law of Ukraine On Infor-
mation, 1992) was the beginning of the forma-
tion of the unified system of data processing
of the Ministry of Internal Affairs, where infor-
mation was processed in a unified way, based
on common inputs and reference materials for
different tasks.

In 1998, the Ukrainian internal affairs
bodies introduced a computer system for
information collection and dissemination by
electronic mail, which contributed to better
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reporting prompt information on the commis-
sion of offences and other high-profile events to
the heads of regional departments and the staff
of the Ministry of Internal Affairs.

In 2000, the information network consisted
of local computer networks of structural units
of the Ministry of Internal Affairs of Ukraine
and its regional units, which were merged into
the unified information system. The local net-
works of each structural unit operated inde-
pendently and autonomously. The relevant
structural unit of the Ministry of the Inter-
nal Affairs established and maintained local
computerized databases, which were accessed
according to the official needs of the employees
(Perepelytsia, Volodko, 2016; Kryshtanovych,
2016).

In 2002, the Ministry of Internal Affairs
established the Department of Information
and Analytical Support (DIAS), responsible,
inter alia, for the development and introduc-
tion of information technologies in the perfor-
mance of the internal affairs bodies of Ukraine
(Iankovska, 2010, p. 80). In addition, the DIAS
provided such electronic data as “Missing
citizens,” “Persons hiding from authorities,”
“Unidentified corpses,” “Cultural values,”
“Mobile phones,” “Wanted vehicles,” “Wanted
firearms” etc.

In 2006, on the basis of the DIAS the Min-
istry of Internal Affairs considered the estab-
lishment of an operational and analytical unit,
responsible for the development of operational
and analytical structures in the central bodies
and regional police units, however, the objec-
tive and clear duties were not defined. In this
connection, in 2007 the Ministry of Internal
Affairs created instead a Department of Stra-
tegic Analysis and Estimating and the Infor-
mation Technology Sectors (ITS) within city,
district and line internal affairs bodies (Kry-
shtanovych, 2012).

It should be noted that the further increase
in the crime rate in Ukraine has motivated
the improvement of existing and the develop-
ment of new approaches in the work of inter-
nal affairs bodies. One of the priority tasks
of information support was to establish a uni-
fied integrated information network in the MIA
of Ukraine, which would contain all previously
recorded and new information for the purposes
of operational searches. In order to solve this
problem, a suite of software of the informa-
tion and search system “AWPOQO” (automated
working place of the operative officer), devel-
oped in 2003 by the Directorate of the MIA
of the Luhansk region, was taken as a basis,
and in 2009, on the grounds of the Regulations
on the Integrated Information and Search Sys-
tem of the Internal Affairs Bodies of Ukraine,

it was introduced as a reference system in all
regional units of the MIA.

The Integrated Information Search System
(IISS) is a set of organizational, administrative,
software and information and telecommuni-
cations tools for the processing of reference
and information, operational and search records
and provides authorized user with access to
information resources of the I1SS. This provision
clearly defines the objectives of the operation
of the IISS: to integrate information resources
existing in internal affairs bodies and units
into a unified information and analytical com-
plex through the use of the latest information
technologies, computer and telecommunica-
tion equipment to support the operational
and official duties of internal affairs bodies
and units and to enhance their effectiveness to
counter and prevent crime (Order of the Min-
istry of Internal Affairs of Ukraine On approval
of the Regulations on the Integrated Informa-
tion Search System of the Bodies of Internal
Affairs of Ukraine, 2009).

In accordance with the Regulations on
the Integrated Information and Search Sys-
tem of the Internal Affairs Bodies of Ukraine,
the Algorithm for user action on making I1PS
was developed for use in the performance of offi-
cial duties in the field of law enforcement. At
the same time, regional and central IIPS infor-
mation records are available only to authorized
ITPS users. Currently, the IIPS involves 19 com-
puter information subsystems (AIS “Person,”
AIS "Fingerprint accounting,” AIS "Unsolved
crimes,"” AIS "Orion,” etc.).

Undeniably, the Law of Ukraine “On
the National Police” (Law of Ukraine On
the National Police, 2015) is an important
and leading regulatory instrument of informa-
tion support to the police, since it empowers
the police to use information and analytical sup-
port, to establish and use information resources.
In other words, it can be interpreted as a posi-
tive novelty in the legal and regulatory frame-
work for this sector as compared to the previ-
ous state of the legal regulatory mechanism is
the legislative consolidation of the information
analysis by the police, their powers in this field,
the list of databases, as well as liability for mis-
use of information resources.

4. The current state of information
and legal support of the National Police
of Ukraine

In order to increase effectiveness in this
area of service, at the end of 2015, the Depart-
ment of Information Support and Coordination
of Police Activities ‘102’ (DISCP) was estab-
lished in the National Police of Ukraine to take
measures under Ukrainian legislation aimed
at information and analytical, information
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and search support to law enforcement activities
and protection of personal data during process-
ing in the structural units of the National Police
of Ukraine. The DISCP was later reorganized
as a Department of Information and Analyti-
cal Support (DIAS), focused on: information
and search, analytical support; participation in
drafting of legislation of the Ministry of Inter-
nal Affairs on matters within the competence
of the police and related to information and ana-
lytical support, as well as processing of personal
data in police bodies and units.

In the context of law enforcement reform,
the legal and regulatory framework for using
opportunities of information support to
the National Police of Ukraine and the Min-
istry of Internal Affairs of Ukraine during
the prevention of crime and the detection
of crimes, including in “hot pursuit,” has been
improved. For example, in 2016, the Ministry
of Internal Affairs of Ukraine, with a view to
determining the procedure for the operation
of the Unified Digital Departmental Telecom-
munication Network of the MIA and the rules
for cooperation between the Ministry of Inter-
nal Affairs, the National Guard and the central
executive authorities, guided and coordinated
by the Minister of Internal Affairs of Ukraine,
with regard to access to the resources
and services of the Unified Digital Departmen-
tal Telecommunication Network of the Minis-
try of Internal Affairs, the relevant regulations
were adopted (Order of the Ministry of Inter-
nal Affairs of Ukraine On the Regulations on
the Unified Digital Departmental Telecommu-
nication Network of the Ministry of Internal
Affairs, 2016; Order of the Ministry of Internal
Affairs of Ukraine On approval of the Instruc-
tion on the procedure for mutual use of video
surveillance systems of the Security Service
of Ukraine, the Department of State Pro-
tection of Ukraine, the Ministry of Internal
Affairs of Ukraine and the National Police
of Ukraine, 2016).

In 2017-2020, the MIA of Ukraine issued
a number of other legal regulations in this area
of service activities, namely on the function-
ing of the integrated information and search
system “Information portal of the National
Police of Ukraine” (IPNP) (Order of the Min-
istry of Internal Affairs of Ukraine On approval
of the Regulations on the automated information
system for the operational purpose of the uni-
fied information system of the Ministry of Inter-
nal Affairs, 2017), establishment and mainte-
nance of information subsystems “Harpoon”
(Order of the Ministry of Internal Affairs
of Ukraine on approval of the Instruction on
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formation of the information subsystem "Har-
poon" of the information and telecommunica-
tion system "Information portal of the National
Police of Ukraine", 2018), “Unified Account-
ing” (Order of the Ministry of Internal Affairs
of Ukraine On approval of the Instruction on
formation and maintenance of the information
subsystem "Unified Accounting” of the informa-
tion and telecommunication system "Informa-
tion Portal of the National Police of Ukraine",
2019), “Road accident” (Order of the Minis-
try of Internal Affairs of Ukraine On approval
Instruction on formation and maintenance
of the information subsystem "Road accident”
of the information and telecommunication sys-
tem "Information portal of the National Police
of Ukraine", 2020) and others.

Similarly, the National Police, which is
part of the Ministry of Internal Affairs, work to
improve the legal basis for the use of informa-
tion. In particular, the Regulation on the Inter-
net system in the telecommunication network
of the National Police of Ukraine was approved
in 2017 (Order of the Ministry of Internal
Affairs of Ukraine On approval Regulations
on the Internet system in the telecommunica-
tion network of the National Police of Ukraine,
2017); and in the following year, regulations
provided for the monitoring of the use of SIM
cards for mobile communication devices used
to work with NPU information resources
(Order of the National Police of Ukraine On
Approval of the Procedure for Control over
the Use of SIM Cards for Mobile Communica-
tion Devices Used to Work with Information
Resources of the National Police of Ukraine,
2018).

5. Conclusions

To sum up, the development of the informa-
tization of the State law enforcement system
in Ukraine has been consistent with European
and global trends. It began in the 18th and 19th
centuries and peaked in the 20th and 21st cen-
turies. Nowadays, relations in the field of infor-
mation support of the activities of the National
Police are still being regulated at the legislative
level, since new approaches are constantly being
developed to ensure the information security
of existing information systems in the NPU
and the MIA of Ukraine. Furthermore, new
information and analysis products are intro-
duced in the work of the various units of NPU
and the range of actors able to use them are
broadened. The use of information technolo-
gies in the performance of the National Police,
with appropriate legal support, may become one
of the main factors in strengthening the rule
of law in our country.
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CTAHOBJIEHHA TA PO3BUTOR II!@OPMAI.IIIZHO__—HPABOBOI‘O
3ABE3ITEYEHHA HAIIIOHAJIBHOI ITOJIIIII YKPAIHU

Anotanis. Memoto ctaTTi € PeTPOCIEKTHBHUI aHaji3 iH(pOpPMAIiiiHO-PaBOBOTO 3abe3eyeHHst
TSITHHOCTI BITYM3HSIHNUX ITPAaBOOXOPOHHMX OpTaHiB, 30kpeMa Harrionamproi nomimii Ykpainu. Pesyas-
mamu. JloBejieHO, 1[0 PO3BUTOK iH(MOPMAIIIHOTO 3a0e3eYeHHs! isIbHOCTI IPABOOXOPOHHUX OPraHiB
TIOB’sI3aHUH 3 €BOJTIOITHUMM eTanaMu PO3BUTKY iH(opMaliitHiux Texuosioriit. Busnaueno ta nmpoanasizo-
BAHO TIICTH €TAITB PO3BUTKY iH(HOPMATIiTHOTO 326€3TeYeHHS TPAaBOOXOPOHHUX OpraHiB. BeTanosiieHo, 110
BIIEpIIlE y MTPABOOXOPOHHUX OpraHaX 3alpoBa/KeHO [HCTPYKIIito 3 [inoBojicTBa B cucTeMi MiHictepcTBa
BHYTPpiIIHiX crpaB Ykpainu B 1961 p., HatomicTh cam mporiec (hopMyBaHHsI HAYKOBO-TIPAKTUYHOI OCHO-
BY iH(opMaLiiiHOro 3a6e3neveH s AiSIbHOCTI TTPAaBOOXOPOHHUX OPraHiB YKpaiHK PO3I0YaTo Ha MOYaTKy
1970-x pp. Tomi s Gyno crBopero PeciybiikaHchbKuil HAYKOBO-10CIiiHuU# iHbopMaiiiHuii iertp MBC
YPCP (uuni [lemaprament indopmartiiino-anamituunoi miarpumkn Harionanproi mosinii Yipainn) i3
HeHTpaMu 006POOKM JaHuX B yciX 06JACHUX YIPABIIHHSX BHYTpILIHIX cripaB. BusiieHo, mo cremnudika
CTBOpEHHs iH(pOPMAI[IHHUX CHCTEM TOTO Yacy ToJIArana B TOMY, 1o iHdopMaliis He 06pobJisiiacs eHTpa-
JII30BaHO, [0 BILTUBAJIO Ha IPSMUI TOCTYIT TPABOOXOPOHILB 10 EANHOI 6a3u JaHWX, a iHO/I i YHEMOIKJIIB-
JoBasio #oro. Bucnoexu. IloBHoBaxkeHHS Mo Moo iHMOpMaIIiiiHOTO, iHpOPMaIiiTHO-aHATI THYHOTO
3a0e31eueHHs1, CTBOPEHHS i 3aCTOCYBaHHS iHQOPMAIliiiHUX pecypeiB BusHaveHi y crarti 25 3akoHy YKpa-
inn «IIpo Harionaneny nomimito». [IpoanasnizoBano mpaBoBi HOPMH, IO PETYJIOOTH MisNIBHICTD Y ITiii
cepi. TeopeTuuHO OOTPYHTOBAHO, 110 TIO3UTHBHUM HOBOBBEIEHHSIM Y HOPMATUBHO-IIPABOBOMY MEXaHi3-
Mi iH(opMaIiiiHOro 3a0e3nedeH s AisIbHOCTI MO € 3aKOHOAaBYe 3aKPiIlIeHHs iH(OpMaIiiHO-aHai-
THYHOI [isITbHOCTI MO, i1 MOBHOBaXKEHD y il cdepi, mepesiky 6a3 AaHux, a TAKOXK BiAMOBIAATBHOCTI
3a HeTIpaBOMipHEe BUKOPHUCTAHHS iHGOPMAIiiiHUX pecypciB. BecTaHoBIEHO, 10 BUKOpHUCTaHHS iHbOPMa-
IHKIX TeXHOJIOTH y AismbHocTi HarionanpHoi mosinii Ykpainu 3a HalesKHOTO TIPaBOBOro 3a6e3MmedeHHst
MOJKE CTaTH O/[HUM i3 FOJIOBHUX YNHHUKIB 3MiI[HEHHS 3AKOHHOCTI B HAIIIill /lepsKaBi.
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ELEMENTS OF AN ADMINISTRATIVE OFFENSE
(MISDEMEANOR) IN COMBATING
BULLYING (HARASSMENT)

Abstract. The purpose of the publication is to highlight and characterize the elements
of an administrative offense (misdemeanor) in combating bullying (harassment) in Ukraine, which define
the act as illegal and together are the basis for bringing a person to administrative responsibility. Research
methods. Based on general scientific methods of cognition (empirical analysis, synthesis, system analysis,
concretization, induction, and deduction), the author has put forward the definitive characteristic
of an administrative offense (misdemeanor) in counteraction to bullying (harassment) through specifying
and characterizing its features. Results. The main features of an administrative offense (misdemeanor) in
combating bullying (harassment) are identified: illegality (violation of the rights of the child protected by
law and other regulations); guilt (acts are usually committed intentionally); socially harmful acts (actions
or inaction of psychological, physical, economic, sexual nature, which cause significant harm to the victim
of bullying); administrative punishment (liability for bullying is provided by the penal part of art. 173-4
of the Code of Ukraine on Administrative Offense), as well as specific features distinguishing it from
other types of administrative offenses (misdemeanors): “consciously” — an element is available when
characterizing the guilt of juveniles and (or) minors persons, which means awareness of the action, not
the consequences, and is sufficient to bring the perpetrator to administrative responsibility; “recurrence”
of socially harmful acts of physical, psychological, moral, sexual, economic nature, including with
the use of electronic communications, i.e., committing two or more acts of violence within a particular
period for the incurrence of administrative liability for bullying (harassment). Conclusions. It is
proposed to understand an administrative offense (misdemeanor) in combating bullying (harassment)
as illegal, intentional, and (or) deliberate, repetitive socially harmful acts in the form of psychological,
physical, economic, sexual violence, including with the use of electronic communications, which entail
administrative liability.

Key words: bullying, illegality, guilt, actions, administrative punishment.

1. Introduction consideration and counteraction to bullying

Relevance of the topic. With every pass-
ing day, Ukraine’s anti-bullying policy is gain-
ing momentum in the fight against the socially
adverse phenomenon — bullying (harassment).
Besides the positive aspects of the implemen-
tation of legislation on combating bullying
(harassment), there are also challenging ones,
incl,, the adequate classification of the act
and its subsequent qualification. To eliminate
this shortcoming, it is essential to identify
elements of an administrative offense (misde-
meanor) in combating bullying (harassment),
which has determined research relevance.

Literature review. It is worth mention-
ing many domestic and international scien-
tists have taken an interest in the issue under
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(harassment). However, it should be noted that
the vast majority of these studies have been
conducted through the prism of psychology
(D. Olweus, H. O. Alieksieienko, L. I. Lush-
paiu, L. I Sydoruk, N. V. Lesko, et al.). In addi-
tion, there is a lack of legal studies devoted to
the relevant issue — some contributions belong
to I. H. Bukhtiiarova, V. K. Kolpakov, V. A. Kry-
zhanovska, O. M. Poshtarenko, I. D. Pastukh,
O. H. Strelchenko, L. M. Sukmanovska,
and others.

The purpose is determined by the urgency
of the research and involves highlighting
and characterizing the elements of an admin-
istrative offense (misdemeanor) in combating
bullying (harassment) in Ukraine.

© M. Prykhodko, 2021
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Material statement. In order to distinguish
the features of an administrative offense (mis-
demeanor) in the field of combating bullying
(harassment), first of all, it is necessary to char-
acterize the category of “bullying” and “admin-
istrative offense” (misdemeanor).

It should be noted that the scientific
realm contains a pluralism of opinions about
the concept of bullying; the author presents
some of them.

Thus, N. Lashchyk states that bullying is
intentional, not aimed at self-defense, long-term
physical or psychological violence by an indi-
vidual or a group which has domination over
the individual and mainly occurs in organized
groups for a specific personal purpose (lashchik,
2020, p. 22).

I. Zvarych interprets bullying as the aggres-
sive behavior of a person, including a child,
towards peers, each other to humiliate, intim-
idate, bully, which often includes physical vio-
lence to persuade a person to one’s own rules in
school, class, team, group (Zvarych, 2020, p. 4).

From the above definitions, it appears that
bullying is manifested in organized groups in
the form of physical or psychological violence.
At the same time, the scientists are not lim-
ited to the educational environment in favor
of the Ukrainian legislation on combating
bullying.

Latino, A. L., Carella, T,, Pedale, R. et al.
point out that bullying is systematic abuse
of power and is described as aggressive behavior
or intentional infliction of harm to peers, which
repeats under upsetting the balance of power
(Latino A.L., Carella T, Pedale R, 2019, p. 115).

In the context of an administrative offense
(misdemeanor), the legal definition is enshrined
in the Code of Ukraine on Administrative
Offenses (CUAO) and is defined as “an illegal,
guilty (intentional or negligent) act or omission
that trespasses against public order, property,
rights, and freedoms of citizens, the established
order of management and entails administrative
liability” (Kodeks Ukrainy pro administratyvni
pravoporushennia).

2. The main elements of an administrative
offense (misdemeanor) in combating bullying

It is worth mentioning that an administra-
tive offense (misdemeanor) of bullying (harass-
ment) is characterized by essential features
which together give rise to bringing a person to
administrative responsibility.

Thus, analyzing Art. 9 of CUAO, there are
four main features of an administrative offense
(misdemeanor):

— Illegality;

— Guilt (intent or negligence);

— Socially harmful acts (action or omis-
sion);

— Administrative punishment.

The author describes each of them:

1. Tllegality as a feature of an administra-
tive offense (misdemeanor) means that only
a socially harmful, guilty act can be an offense
(misdemeanor), which is enshrined in CUAO.
In other words, if the actions are not envisaged
in CUAQ, it is not an offense (misdemeanor).

Administrative illegality, as a formal feature
of an offense (misdemeanor), is a legislative
“assessment” of the harmfulness of the act from
which the administrative legislation protects
public relations.

One could address the connection between
illegality and social harm under which illegality
is an external manifestation of the offense (mis-
demeanor), and social harm — internal.

It should be noted that CUAO gives
an exhaustive list of offenses (misdemeanors);
thus, if the act has socially harmful consequences
but is not directly envisaged in CUAQ, it cannot
be considered an offense (misdemeanor).

2. Guilt is a mandatory element of an admin-
istrative offense (misdemeanor) and consists
of the internal psychological attitude of the per-
son to the act he/she has committed.

Articles 10 and 11 of CUAO enshrine
the forms of guilt: intent and negligence. There-
fore, an administrative offense shall be consid-
ered committed deliberately if the perpetrator
realized the unlawful nature of his/her her
action or inaction, foresaw its harmful conse-
quences and desired them, or knowingly allowed
consequences to occur (Kodeks Ukrainy pro
administratyvni pravoporushennia).

An administrative offense shall be regarded
as committed through negligence if the perpe-
trator foresaw harmful consequences of his/
her action or inaction but recklessly relied on
their prevention or did not foresee some conse-
quences, although he/she had to and could fore-
see them (Kodeks Ukrainy pro administratyvni
pravoporushennia).

Consequently, guilt is an important crite-
rion for recognizing an act as an administra-
tive offense. Therefore, no matter how socially
harmful the action or inaction, if they are not
found guilty, the administrative offense doesn’t
take place, and thus, the person cannot be pros-
ecuted.

3. Omne of the characteristic features
of an administrative offense (misdemeanor) is
its harmfulness to society. The essence of this
feature is its objectivity because an admin-
istrative offense (misdemeanor) is the result
of human consciousness, will, and behavior,
which manifests itself in two forms: action
(active human behavior) and inaction (passive
human behavior). Act (action or inaction), as
an element of an administrative offense (misde-
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meanor), causes (or may cause) harm to public
relations, which are protected by administra-
tive law. Moreover, harm can be tangible, moral,
physical, etc.

To distinguish the act which is considered
an administrative offense (misdemeanor) from
other similar offenses fixed by part 2 of art. 9
of CUAQ, it is explicitly stated that adminis-
trative liability for offenses enshrined in CUAO
arises “if these violations, by their nature, do not
entail criminal liability”; (Kodeks Ukrainy pro
administratyvni pravoporushennia).

4. The author emphasizes that according
to Art. 9 of CUAO, which defines administra-
tive offense (misdemeanor), administrative
punishment is an independent and mandatory
element of an administrative offense (misde-
meanor). In other words, if the act is an admin-
istrative offense (misdemeanor), the penal part
of the article obligatorily provides for liability
in the form of administrative penalties and mea-
sures of influence.

Bullying  (harassment) as a type
of an administrative offense (misdemeanor)
is also characterized by the above essential
features which make it possible to recognize
the act as illegal and bring a person to adminis-
trative responsibility.

The social harmfulness of bullying (harass-
ment) is evident in the fact that actions of psy-
chological, physical, economic, sexual nature
cause significant harm to the victim of bully-
ing and adversely affect her/his future public
position.

An administrative offense in combating
bullying (harassment) is most often expressed
in actions that involve psychological, physical,
economic, sexual violence.

DOCUDAYS UA International Human
Rights Documentary Film Festival project,
in terms of its anti-bullying campaign, intro-
duces examples of the abovementioned features
of harassment: “verbal abuse or intimidation
using offensive words, i.e., constant insults,
threats, and disrespectful comments about
someone (about appearance, religion, ethnic
affiliation, disability, mode of dress, etc.); phys-
ical intimidation or bullying through aggres-
sive physical horrification consists of repeated
blows, kicks, footsteps, blocking, pushing
and touching in an undesirable and inappropri-
ate manner; social intimidation or bullying with
the use of isolation tactics means that someone
is intentionally not allowed to participate in
group work, dining at the dinner table, games,
sports, or social activities”(Vseukrayinska init-
siatyva DOCUDAYS UA Vydy bulinhu ta
kiberbulinhu).

An  administrative offense in  com-
bating bullying (harassment) can also be
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expressed in the form of inaction: “A failure
of the head of the educational institution to
inform the authorized units of the National
Police of Ukraine about bullying (harassment)
of a participant in the educational process” (p. 5
of art. 173-4 of CUAQO) (Kodeks Ukrainy pro
administratyvni pravoporushennia).

Illegality in the field of combating bully-
ing means that persons, by their actions (inac-
tion), violate the child’s rights protected by law
and other regulations, in particular, the right to
education and a safe educational environment.

The legal bullying (harassment) framework
comprises: the Council of Europe Convention
on Preventing and Combating Violence against
Women and Domestic Violence, UN Security
Council’s Resolution 1325 “Women, Peace,
Security”; Laws of Ukraine: “On the Protec-
tion of Childhood”, “On Protection of Public
Morality”, “On Prevention and Counterac-
tion to Domestic Violence”, “On Ensuring
the Rights and Freedoms of Internally Dis-
placed Persons”, “On Amendments to Cer-
tain Legislative Acts of Ukraine on Combat-
ing Bullying (Harassment)”, “On Education”;
the Decree of the President of Ukraine “On
urgent measures to prevent and combat domes-
tic violence, gender-based violence, protection
of the rights of victims of such violence”; Res-
olution of the Cabinet of Ministers of Ukraine
“On Approval of the Procedure for Interaction
of Subjects Carrying Out Measures in the Field
of Prevention and Counteraction to Domestic
Violence and Gender-Based Violence; Orders
of the Ministry of Education and Science”;
Orders of the Ministry of Education and Science
“On Approval of the Regulations on Psychologi-
cal Service in the Education System of Ukraine”;
“Some Issues of Response to Bullying (Harass-
ment) and the Use of Measures of Pedagogic
Influence in Educational Institutions”; Let-
ters of the Ministry of Education and Science
of Ukraine: “Guidelines for interaction of teach-
ers in educational institutions and cooperation
with other bodies and services for the protection
of children’s rights”, “On approval of guidelines
for detection, response to domestic violence
and interaction of teachers with other bod-
ies and services”; “Guidelines for preventing
and combating violence”; “Recommendations
for educational institutions on the application
of the Law of Ukraine “On Amendments to Cer-
tain Legislative Acts of Ukraine on Combating
Bullying (Harassment)”, “On Creating a Safe
Educational Environment in Educational Insti-
tutions and Prevention of Bullying (Harass-
ment)”, etc. (Derzhavna naukova ustanova
Instytut modernizatsiyi zmistu osvity. Zakono-
davchi ta normatyvno — pravovi akty shchodo
zapobihannya ta protydiyi nasylstva).



9/2021

ADMINISTRATIVE LAW AND PROCESS

Para. 1 of Art. 173 — 4 of CUAO expressly lists
illegal actions: actions of psychological, physical,
economic, sexual violence, including with the use
of electronic communications means.

Administrative offenses of bullying (harass-
ment) are usually committed intentionally (when
the perpetrator was aware of the illegal nature
of his/her action or inaction, foresaw its harmful
consequences, and wanted them or knowingly
allowed the consequences) (Kodeks Ukrainy pro
administratyvni pravoporushennia).

Administrative punishment for bullying
(harassment) is provided by Art. 173-4 of CUAO
and occurs if the actions, by their nature, do not
entail criminal liability. Thus, acts that have
the elements of bullying (harassment) “entail
the imposition of a fine of fifty to one hundred
non-taxable minimum incomes or public works for
the period from twenty to forty hours” (Kodeks
Ukrainy pro administratyvni pravoporushennia).

3. Specific elements of an administrative
offense (misdemeanor) in combating bullying

It is worth mentioning that an administra-
tive offense (misdemeanor) in combating bul-
lying (harassment) is characterized by specific
elements distinguishing it from others:

1. Conscious nature. It is essential to keep in
mind the fact that subjects of bullying (harass-
ment) are juveniles and (or) minors who, due to
their age, cannot fully realize the harmful effects
on the person — a victim of bullying (harass-
ment). Therefore, when characterizing the guilt-
iness of juveniles and (or) minors, the author
proposes to highlight such a feature as conscious-
ness, which means the awareness of actions, not
consequences, and is sufficient to bring a perpe-
trator to administrative responsibility.

2. Repetition frequency. Given that one
of the typical (mandatory) elements of bullying
(harassment) is regularity (frequency), socially
harmful effects of physical, psychological, moral,
sexual, economic violence, including the use
of electronic communications, shall contain this
feature, i.e., a person must commit two or more
violent actions for the incurrence of administra-
tive liability for bullying (harassment).

Based on the above, the author proposes to
understand an administrative offense (misde-
meanor) in combating bullying (harassment) as
illegal, intentional and (or) deliberate, repetitive
socially harmful acts shown in the form of psy-
chological, physical, economic, sexual violence,
including the use of means of electronic commu-
nications, which entail administrative liability.

4. Conclusions

Thus, the analysis of elements of an admin-
istrative offense (misdemeanor), as well as in
the field of combating bullying (harassment),
allows identifying and characterizing main (ille-
gality; guiltiness; socially harmful acts; adminis-
trative punishment) and specific (“consciously”
and “repetition frequency”) features.

The author puts forward the legal category
of an administrative offense (misdemeanor)
in combating bullying (harassment) — ille-
gal, intentional and (or) deliberate, repetitive
socially harmful acts in the form of psychologi-
cal, physical, economic, sexual violence, includ-
ing the use of electronic communications, which
entail administrative liability.

The prospect of further research is to for-
mulate the author’s position on administrative
liability for bullying (harassment) and thus,
improve the current legislation of Ukraine.
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O3HAKU AIMIHICTPATUBHOT O ITPABOIIOPYIIEHHA (IIPOCTYIIKY)
Y COEPIITPOTUAII BYJIHTY (IbKYBAHHIO)

AHorauis. Memoto nyGJiiKailil € BUCBIT/IEHHSI Ta XapaKTEPUCTUKA O3HAK a/[MiHICTPATUBHOTO IIpa-
BornopymuieHHs (MpocTynky) y chepi mporuii Gy rinry (1bKyBaHHO) B YKpaiHi, SIKi BU3HAYAIOTH [IisTH-
HS [POTHIIPABHUM Ta B CYKYIIHOCTI € IIJICTaBOIO [/ IPUTSTHEHHS 0coOU caMe [0 aJMiHiCTpaTUBHOI
BignosinanbHocTi. Memoodu. Ha mincrasi 3araibHOHAYKOBUX METOIB Mi3HAHHS (€MITIPUYHOTO aHATI3Y,
CUHTe3Y, CUCTEMHOTO aHai3y, KOHKPeTU3aIlii, iHAyKIHi i ieflyKIlii) 3armpornonoBano nediHiTHBHY Xapak-
TEPUCTUKY aMiHICTPATHBHOIO MPABOIOPYIIEHH (POCTYIKY) y cepi mpotuii OymiHry (1bKyBaHHIO)
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BUMM aKTaMU TIPaB JUTUHM); 2) BUHHICTb ([isTHHS, K [IPABHJIO, BUMHSIOTHCS YMUCHO); 3) CyCIIiIbHA
MKBICTD (i 91 6e3isTbHICTD ICHXOJIOTIYHOTO, (PI3MYHOTO, EKOHOMIYHOTO, CEKCYaTbHOTO XapaKTe-
PY, AIKi HecyTbh ICTOTHY WIKOAY /ISt KepTBH OYIIHTY); 4) aaMiHiCTpaTUBHA KapaHicTh (BiANOBIAAIBHICTD
3a GyJiinr nepegbauena caukiiero cr. 173-4 Komekcy Yxpainu 1po ajaMiHiCTpaTHBHI IPABOIOPYIIEHHS ).
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MEASURES TO PREVENT
CORRUPTION OF OFFICIALS
OF THE NATIONAL POLICE OF UKRAINE

Abstract. Purpose. To define the concept of corruption, its features, anti-corruption measures used by
the National Police of Ukraine; to study foreign experience in preventing corruption in the police; to outline
proposals for improving existing legislation. Research methods. The paper is based on general scientific
and special methods of scientific knowledge. Results. The author has defined the concept of corruption
and its features. The ways of preventing corruption in the National Police of Ukraine and the practice
of foreign countries in preventing corruption in the police have been analysed. Suggestions have been
made to improve ways of preventing corruption in the National Police. Conclusions. The prevention
of corruption is an essential component of the internal organizational activities of the National Police
of Ukraine, which is aimed at ensuring such principles of the National Police as the rule of law, legality,
respect for human rights and freedoms, etc. The National Police carries out a set of measures, which can
be divided into institutional-regulatory and organizational, designed to prevent corruption. However,
unfortunately, the level of trust in the relevant public body remains low enough. In this context, it is
advisable to address foreign experience with further formation of anti-corruption policy in the National
Police. At the same time, it is worth emphasizing that foreign experience should be applied given national
specifics. For example, it would not be appropriate to introduce the institution of accountability of the police
head following the case of the United States, as this may lead to a “vicious circle” in which the head is
responsible for a subordinate and therefore is not interested in prosecuting the latter. Thus, the prevention
of corruption of officials of the National Police of Ukraine is an important component of not only the anti-
corruption policy of the National Police but also the anti-corruption policy of the state, which should
be supported both by regulatory measures and specific measures to eliminate corruption risks including
precautionary measures and liability measures to be applied in case of inefliciency of the former.

Key words: National Police of Ukraine, corruption, corruption risk, illegal profit, bribe.

1. Introduction

Corruption is a phenomenon that has long
parasitized society. Aristotle noted that officials
“are sometimes prone to bribing and thus, often
sacrifice state affairs for the sake of pander-
ing. Therefore, it would be better if they were
under control” (International. <«Corruption
perceptions index 2018, p. 192). Nowadays,
corruption is a burning issue as well that is
confirmed by the 2018 Corruption Perceptions
Index published by Transparency International,
which ranks Ukraine 120th and gives 32 points
out of 100 (About the National Police: Law
of Ukraine dated 02.07.2015 No 580-VIII).

Corruption prevention is of great impor-
tance in public authorities, which deal with
maintaining the rule of law, ensuring legality,

© K. Solntseva, 2021

compliance with a legal order, respect for human
rights and freedoms because the listed affects
social life. The National Police of Ukraine also
belong to such authorities as the Law of Ukraine
“On the National Police” (About Prevention
of Corruption: Law of Ukraine dated 14.10.2014
Ne 1700-VII) gives the body sweeping powers
to counteract administrative and legal crimes,
solve them, and bring guilty persons to liabil-
ity. This causes a wide range of corruption risks,
and therefore, it is essential to determine pre-
ventive measures.

Many domestic and foreign scientists
(Abramovska O. R., Ivantsov V. O., Lukaus-
kaite E., Onyshchuk O. O., Romanov M. V,
Titunina K. V., Shatrava S. O., et al.) whose
contributions are key sources for identifying
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preventive measures in the fight against cor-
ruption in the National Police of Ukraine dealt
with corruption manifestations, incl. within
law-enforcement bodies.

2. Corruption manifestations in the police:
concepts, elements, and particularities

Before identifying the basic principles
of corruption prevention among officials
of the National Police of Ukraine, it is nec-
essary to clarify what corruption means. At
present, there is no legal definition of “corrupt
practices”. However, the Law of Ukraine “On
Prevention of Corruption”, Art. 1, defines cor-
ruption as “the use by a person referred to in
Part One, Article 3 of this Law of granted offi-
cial powers or powers associated with oppor-
tunities to obtain unlawful benefit or receipt
of such benefit or receipt of a promise/offer
of such benefit for himself/herself or others,
or respectively the promise/offer or granting
of an unlawful benefit to the person referred to
in Part One, Article 3 of this Law or upon his/
her request to other persons or entities with
aview to persuade the person to misuse his/her
official powers or associated opportunities”(Bi-
lodid I.K., 1980). Art. 3 of the Law attributes
persons authorized to perform the func-
tions of government or local self-government
to potential subjects of corruption crimes.
Art. 1 of the Law of Ukraine “On the National
Police” establishes that the National Police
is the central executive body (About Pre-
vention of Corruption: Law of Ukraine dated
14.10.2014 Ne 1700-VII). As a result, one can
conclude that officials of the National Police
of Ukraine may be a potential subject of cor-
ruption. The Academic Explanatory Dictio-
nary of the Ukrainian Language notes that
a manifestation is a particular action or process
that makes someone’s state, feelings, inten-
tions, etc., clear and noticeable. (Report on
the implementation by the National Police
of Ukraine during 2017 of the State Pro-
gram for the implementation of the principles
of state anti-corruption policy in Ukraine
(Anti-Corruption Strategy) for 2015-2017
and the Anti-Corruption Program). In view
of the above, it is established that corruption
practices are relevant acts revealing corrup-
tion. Thus, corruption practices of officials
of the National Police are acts when an offi-
cial of the National Police uses his powers or
related opportunities to obtain an illegal bene-
fit or accepts it or promise/offer of such a ben-
efit to himself/herself or others, or a promise/
offer, or the provision of an illegal benefit to
an official of the National Police, or at his/her
request to other natural or legal persons to per-
suade a person to misuse his official powers or
related opportunities.

80

By relying on the above definition, one can
distinguish the following elements of corrup-
tion practices in the National Police:

— an official of the National Police is
the obligatory actor of the so-called “corrup-
tion” relations. Exclusively Art. 18 of the Crim-
inal Code of Ukraine contains the definition
of the concept “official”: “officials are persons
who permanently, temporarily, or by special
authority perform the functions of the repre-
sentatives of the government or local self-gov-
ernment, as well as permanently or temporar-
ily hold positions in state authorities, local
self-government bodies, enterprises, institu-
tions, or organizations related to the perfor-
mance of management or administrative-eco-
nomic functions, or perform such functions
under special authority, which a person is
granted by an authorized body of state power,
local government, central government body
with special status, authorized body or official
of the enterprise, institution, organization,
court, or the law ”(Criminal Code of Ukraine:
Law of Ukraine dated 05.04.2011 Ne 2341-I11).
Consequently, one can mark that an official
of the National Police of Ukraine is a person
whose powers involve performing the func-
tions of the National Police of Ukraine, that is,
a police officer. According to para.l of Art. 17
of the Law of Ukraine “On the National Police”,
a police officer is “a citizen of Ukraine who has
taken the oath of allegiance to the Ukrainian
people, serves in the police holding a particular
post, and has a special police rank” (About Pre-
vention of Corruption: Law of Ukraine dated
14.10.2014 Ne 1700-VII);

— they are wusually manifested in
the acts related to the adoption or, conversely,
non-adoption of a decision, rendering of which
is part of the duties of a police officer (for
example, dismissal of the investigator from
the pre-trial investigation by the relevant head
of the National Police), or related opportuni-
ties (for example, familiarization with the files
of an administrative case by the third parties
who don’t bear on matters);

— the decision is made or, conversely, not
made due to the police officer’s receipt of an ille-
gal benefit or the receipt of a promise of its pro-
vision, etc. Adoption or non-adoption of a deci-
sion is not mandatory; it is sufficient to obtain
an illegal benefit or promise of its provision, etc.
to confirm corruption.

According to Annex 3 to the 2017 Report
on the implementation by the National Police
of Ukraine of the State Program for the Imple-
mentation of the State Anti-Corruption Pol-
icy in Ukraine (Anti-Corruption Strategy) for
2015-2017 and the NPU’s Anti-Corruption
Program for 2017, 32 corruption risks were
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revealed in the National Police of Ukraine; they
can be divided into the following five groups:

1) related to police officers’ unjustified
discretionary powers (the use of official vehi-
cle, use of information provided by the Motor
(Transport) Insurance Bureau of Ukraine, etc.);

2) related to the dishonesty of a police offi-
cer (in particular, during public procurement,
the investigator’s dishonesty during a pre-trial
investigation (when deciding to cease criminal
proceedings, etc.), dishonesty during the pro-
cessing of requests for information and appeals
of citizens, dishonesty in the provision
of administrative services (issuance of weapons
permits), etc.);

3) related to the poor regulation of some
procedures (for example, the lack of the agreed
procedure for processing reports of corruption);

4) related to the influence of third parties
(in particular, in cases of granting police offi-
cers state and government awards; the influ-
ence of third parties on employees of the Legal
Department of the National Police representing
the interests of the police in court);

3) other risks (delays in conducting specific
background checks of candidates for particular
positions; conflict of interest, etc.) (On approval
of the Methodology for assessing corruption
risks in the activities of public authorities:
Decision of the National Agency for Prevention
of Corruption dated 02.12.2016).

According to Methodology for corruption
risk assessment in the activities of govern-
ment authorities approved by the Decision
of the National Agency on Corruption Pre-
vention dated 02.12.2016, No. 126, corruption
risk is “the likelihood of a corruption offense
or a corruption-related offense, which will
negatively affect the achievement of specific
goals and objectives by a government body”
(On approval of the Methodology for assess-
ing corruption risks in the activities of public
authorities: Decision of the National Agency for
Prevention of Corruption dated 02.12.2016).
Based on the above definition, it is concluded
that corruption risk is a direct prerequisite for
the emergence of corrupt practices. Therefore,
the prevention of corruption should primarily
cover activities to eliminate corruption risks.

3. On basic mechanisms for preventing
corruption in the National Police of Ukraine

The Anti-Corruption Program
of the National Police of Ukraine approved by
the Order of the National Police as of March
20, 2019, No. 246 stipulates that “activities
of the National Police of Ukraine on cor-
ruption prevention and detection include
the creation and implementation of preven-
tive anti-corruption mechanisms, elimination
of potential corruption offenses, and iden-

tification of corruption risks arising during
the exercise of their powers” (Anti-corruption
program of the National Police of Ukraine for
2019-2021). Onyshchuk O. O. defines corrup-
tion prevention as “avoidance, preliminary
obstruction of corruption” (Onyshchuk O.0.,
2010, pp. 35-37). In other words, prevention
should be defined exclusively as a preventive
activity aimed at suppressing corruption. The
Academic Glossary defines activities as “a set
of actions or means of achieving, implement-
ing something” (Report on the implementation
by the National Police of Ukraine during 2017
of the State Program for the implementation
of the principles of state anti-corruption pol-
icy in Ukraine (Anti-Corruption Strategy) for
2015-2017 and the Anti-Corruption Program).
Therefore, measures to prevent corruption
of National Police officials should be regarded
as a set of preventive actions and means aimed
at suppressing and averting corrupt acts com-
mitted by National Police officials.

In the author’s opinion, the analysis of exist-
ing legislation allows separating two groups
of measures to prevent corruption of offi-
cials of the National Police of Ukraine. Thus,
the measures can be divided into general, i.e.,
inherent in all public authorities, including
the National Police, and special, which are car-
ried out exclusively by the National Police. In
particular, according to S.O. Shatrava, the for-
mer comprises the execution of an anti-corrup-
tion examination of regulations; restrictions
on gifts; outreach activity; restrictions on dual
job-holding and activity overlapping; restric-
tion on joint work of close persons; settlement
of conflict of interest; auditing; establishment
and administration of the Unified State Regis-
ter of Persons Who Have Committed Corrup-
tion or Corruption-Related Offenses; establish-
ment and administration of the Unified State
Register of Declarations of Persons Autho-
rized to Perform the Functions of the State or
Local Self-Government, etc. (Shatrava S. O.,
2018, p. 431). These methods are character-
ized by the fact they take place within of state
power and self-government, other state bod-
ies, enterprises, institutions, and organizations,
and, as a rule, are established by interbranch
regulations. In particular, they are represented
by the Law of Ukraine “On Prevention of Cor-
ruption”, “On Prevention and Counteraction
to Legalization (Laundering) of Criminal Pro-
ceeds, Terrorist Financing, Financing of Prolif-
eration of Weapons of Mass Destruction”, “On
Civil Service”, etc.

As for special measures preventing corrup-
tion of officials of the National Police, they, in
turn, are divided into statutory-institutional
and organizational.
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The first group of special anti-corruption
measures consists of measures related to the cre-
ation of an institutional system of structural
units and officials whose activities are aimed
at preventing corruption; approval of anti-cor-
ruption regulations.

First ofall, suchunitsshould include the Cor-
ruption Prevention and Lustration Depart-
ment of the National Police of Ukraine, which
was established by the Order of the National
Police of Ukraine No. 160 as of 23.02.2017
(Regulations on the Office for the Prevention
of Corruption and Lustration of the National
Police of Ukraine: Order of the National
Police of Ukraine). The Department’s powers
cover: the interpretation of anti-corruption
laws to police officers, identification of a con-
flict of interest, keeping records of employees
of the National Police of Ukraine prosecuted
for committing corruption offenses, etc. In addi-
tion to the mentioned unit, the Commission on
Corruption Risk Assessment and Monitoring
of the Anti-Corruption Program of the National
Police of Ukraine was introduced by the Order
No. 150 as of 22.02.107 (On approval of the Reg-
ulations on the Commission for Corruption Risk
Assessment and Monitoring of Implementation
of the Anti-Corruption Program of the National
Police of Ukraine: Order of the National
Police of Ukraine dated 22.07.107). The
Commission’s competence embraces the set-
ting of the scope of official activities of bodies
and units of the National Police vulnerable to
corruption risks, identification of corruption
risks, coordination of the annual anti-corrup-
tion program, etc. Some persons are entitled to
handle anti-corruption issues in the National
Police of Ukraine: Head of the National
Police of Ukraine, his deputies, chiefs of var-
ious divisions and departments (Department
of Internal Security, Department of Communi-
cations, Office for the Prevention of Corruption
and Lustration of the National Police).

Activities of the above bodies and officials
are based on the Anti-corruption program
of the National Police of Ukraine approved
by the Order of the National Police No. 246
as of 20.03.2019 (Anti-corruption pro-
gram of the National Police of Ukraine for
2019-2021), which is developed to establish
a complex of standards, rules, and procedures
laying the groundwork for prevention, detec-
tion, and countering corruption in the National
Police of Ukraine.

The second group of special anti-corrup-
tion measures includes measures related to
the statutory enshrinement of relevant regula-
tions designed to specify the powers of a police
officer, improve some procedures, etc. The pecu-
liarity of these measures is that they are derived
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from the former. Thus, the authorized bodies
and officials identify the relevant corruption
risks while exercising their powers. This, in
turn, allows creating a regulatory framework to
combat them. The measures are characterized
by the fact that they are carried out to prevent
the so-called “current manifestations of cor-
ruption” found out by the above bodies during
the assessment of corruption risks.

In 2018, the National Police took a great
deal of anti-corruption measures, including,
the development and approval of the Order “On
the introduction of the information sub-sys-
tem “Official Motor Transport” into bodies
and departments” No. 439 as of 27.04.2017 (the
system is designed to limit too wide-ranging
discretionary powers of a police officer regard-
ing the use of official transport and strengthen
control over the use of vehicles); approval
of the Commission on examining documents
and other physical storage media containing
official information, the Order of the National
Police of Ukraine as of 02.05.2018, No. 444
amended the List of records constituting offi-
cial information in the system of the National
Police of Ukraine to prevent potential dishon-
esty of police officers when using the data; it
was formed commissions on transfer, discard-
ing, inventorying property to ensure transpar-
ency of decisions on the use of the real estate,
repairs, lease, etc.; one hundred and twelve
FORD and FIAT vehicles equipped with GPS
and video surveillance cameras, etc. were pur-
chased and handed over to the territorial units
of the National Police to control the movement
of arrested and detainees during their escorting
(On approval of the Methodology for assess-
ing corruption risks in the activities of public
authorities: Decision of the National Agency for
Prevention of Corruption dated 02.12.2016).

4. Foreign experience in preventing cor-
ruption of police officers: the experience
of Lithuania, Latvia, and the USA

Despite the measures taken by the National
Police, in 2018, the American Chamber
of Commerce in Ukraine presented the Results
of the chamber corruption perception survey in
Ukraine 2017, demonstrating that the police are
among the most corrupt bodies in the country,
including courts, local governments, prosecu-
tors, etc. (American Chamber of Commerce in
Ukraine. Results of chamber corruption percep-
tion survey, 2017). In this regard, it is essential
to analyze the experience of foreign countries in
preventing police corruption and identify prior-
ity areas for Ukraine.

The Republic of Lithuania. According
to Transparency International, the peak
level of police corruption in Lithuania was
revealed in traffic control units (Transpar-
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ency International Lietuvos skyrius. TILS
susipazista su Policijos departamento vyk-
doma corruption corruption. TILS Direk-
torius R. Juozapavi¢ius discusses with
the police department of vadovais apie cor-
ruption police tyrimus and corruption pr). In
particular, there were frequent occurrences
when a traffic offender could avoid adminis-
trative liability by passing a bribe and a police
officer, in turn, deleted information about
the offense from the relevant media (wiped
data from a breathalyzer, a radar speed gun,
etc.). This problem was solved by the imple-
mentation of the Anti-Corruption Police
Program for 2012-2014, which prescribed
the creation of a unified information system.
The system automatically sent data from
the devices recording offences to the system,
and thus, some police officers could not delete
data and had to bring perpetrators to liability
(Elvyra Lukauskaite, 2016, p. 37).

Moreover, just like in Ukraine, Lithuanian
police experienced cases of the police’s misuse
of official vehicles. The deprivation of indi-
vidual units of official vehicles and their reg-
istration in the unified system of police trans-
port solved the problem. Nowadays, a police
officer who needs an official car must log in to
the system and fill in data on the intended usage
of an official vehicle. In addition, every vehicle
is equipped with a satellite monitoring system
(Elvyra Lukauskaite, 2016, p. 38).

The Republic of Latvia. In Latvia, the Cor-
ruption Prevention and Combating Bureau
of the Republic of Latvia, which is an individual
state body subordinated to the Cabinet of Min-
isters, is entrusted to fight against corruption in
law enforcement agencies. The Bureau has enor-
mous enough anti-corruption powers, includ-
ing: audit of officials of all state bodies, verifica-
tion of their declarations, detection of conflicts
of interest, pre-trial investigation of all corrup-
tion crimes committed in state institutions,
etc. (Korupcijas novérSanas un apkaroSanas
biroja likums dated 01.05.2002). Thus, bring-
ing police officers to liability for all corruption
offenses (both administrative and criminal)
is the responsibility of an independent body,
the Corruption Prevention and Combating
Bureau, which guarantees an impartial investi-
gation into the case.

Moreover, in accordance with
the Rules of Monthly Work Remuneration
and Special Allowances for Officials Holding
Particular Ranks in the Ministry of the Interior
and the Penitentiary Administration adopted
by the Cabinet of Ministers, police officers are
provided with an allowance for “a direct fight
against serious crimes” (bribery belongs to this
category of crimes). Thus, police officers can

expect a bonus of up to 285 euros for the deten-
tion of bribe-takers.

Cooperation with the media was another
quite effective way to prevent corruption. As
a result, citizens seldom offer bribes in fear
of criminal prosecution and damage to their
reputation, as the media often elucidate brib-
ery cases. (Antykorruptsyonnaia set OESR v
stranakh Vostochnoi Evropi y Tsentralnoi Azyy.
Predotvrashchenye korruptsyy na otraslevom
urovne v stranakh Vostochnoi Evropi y Tsen-
tralnoi Azyy na prymere sfery obrazovanyia,
dobivaiushchei otrasly y polytsyy, 2017, p. 58).

The United States of America. The USA has
considerable and successful experience in com-
bating corruption, including within the police,
as evidenced by the 2018 Corruption Percep-
tions Index published by Transparency Interna-
tional, which found the United States 22" out
of 180 and provided 71 scores out of 100 possi-
ble. The US police have a wealth of experience
in applying anti-corruption measures, among
which are the following:

1. Some states have restrictions for rela-
tives of a police officer to engage in some entre-
preneurial activities (in particular, activities
related to gambling business, trade of lottery,
alcohol, gambling, casino, etc.). Moreover,
a police officer who has resigned from the police
is subject to some restrictions: the police officer
cannot act as a representative in cases he has
been involved in as a police officer; he cannot
represent the interests of persons in disputes
against the police during the year, etc.) (Abram-
ovskaia O.R., 2019, p. 125).

2. Responsibility of the head. For example,
in case of corruption offences, the Los Angeles
Police Department draws up a report about cor-
ruption investigation, and the head of the rele-
vant police agency is obliged to provide written
explanations about the actions of his subordi-
nate and determine the further measures to pre-
vent similar corruption practices in the future
(Abramovskaia O. R., 2019, p. 125).

3. Impartial internal control. Every police
office comprises the Internal Control Depart-
ment, which doesn’t recruit staff but invites
them in person. A person who has worked for
several years in this department is transferred
to other departments: it guarantees the impar-
tiality of the employee of the internal control
department and is a safeguard against the emer-
gence of so-called “ties”. The Internal Control
Department can send out undercover staff to
other departments. The department directly
investigates crimes committed by police officers
of other departments (Foreign experience in
the fight against corruption: News of the Office
for the Prevention of Corruption and Lustra-
tion of the National Police of Ukraine).
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4. Financial security. A US police offi-
cer has a sufficient level of financial security,
which encompasses a salary, varying with
a state and post, special allowances, bonuses etc.
can reach 200 thousand dollars a year, health
insurance, mortgage benefits, pensions, which
is 50 percent of a salary, and if the experience
exceeds 30 years — 75 percent of a salary (For-
eign experience in the fight against corruption:
News of the Office for the Prevention of Cor-
ruption and Lustration of the National Police
of Ukraine).

3. Conclusions

Prevention of corruption is an important
component of the internal organizational activ-
ities of the National Police of Ukraine, which is
aimed at ensuring such principles of the National
Police as the rule of law, legality, respect for
human rights and freedoms, etc. The National
Police carries out a set of measures, which can be
divided into institutional-regulatory and orga-
nizational, designed to prevent corruption.
Unfortunately, the level of trust in this pub-
lic body remains low enough — 30.4% (Study
of the Kharkiv Institute for Social Research on
a joint project with the Kharkiv Human Rights
Group with the support of the European Union
«Fight against torture, ill-treatment and impu-
nity in Ukraine»). In this regard, it is advisable
to take into account foreign experience with
further formation of anti-corruption policy in
the National Police. At the same time, it is worth
emphasizing that foreign experience should be
applied given national specifics. For example, it
would not be appropriate to introduce the insti-
tution of accountability of the head of the police
following the case of the United States, as
this may lead to a “vicious circle”: the head is
responsible for a subordinate, and therefore,
is not interested in prosecuting the latter. At
the same time, it would be expedient to make
the following amendments keeping in mind
a foreign experience:

1. Improving financial security of police
officers, the introduction of bonuses for refusal
to receive illegal benefits, and record of relevant
offenses by modifying paragraph 12 of the Pro-
cedure and conditions of payment of cash secu-
rity to police officers of the National Police
and cadets of higher educational institutions
of the Ministry of Internal Affairs with spe-
cific training conditions. Improving financial
security would be one of the keys to dissuading
a police officer from corrupt practices because
one of the primer reasons for corruption is
the need for additional earnings.

2. Amendments to the Code of Ukraine on
Administrative Offenses, in particular, to sanc-
tions of the articles of Chapter 13-A “Admin-
istrative Offenses Related to Corruption”, in
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terms of increasing fines and the option of con-
fiscating items or money if they were obtained
through corruption — it should be applied
not only to repeated offenses but also the first
offense. At the same time, liability for corrup-
tion offenses is an extreme measure of influence
that shall be preceded by preventive measures,
which must be aimed at avoiding, averting,
and making it impossible to commit acts of cor-
ruption.

3. To create an effective anti-corruption
system, it would be relevant to amplify the insti-
tutional and regulatory measures designed
to prevent corruption creating a mechanism
of independent external control following
the path taken by Lithuania. Thus, this requires
supplementing para. 1 of art. 16 of the Law
of Ukraine “On the National Anti-Corruption
Bureau of Ukraine” by authorizing NABU to
keep anti-corruption control over the National
Police of Ukraine, which will be carried out in
the manner approved by the Cabinet of Minis-
ters of Ukraine.

4. Given the positive experience of Lithu-
ania, the burning issue is to mitigate the effect
of the human factor through maximum automa-
tion and informatization of control systems. For
regulatory support of this measure, it would be
necessary to amend art. 40 of the Law of Ukraine
“On the National Police of Ukraine” by extend-
ing it with part 3 “Storage and use of infor-
mation obtained through technical devices
and means that have the functions of photo
and filming, video recording, or means of photo
and filming, video recording is carried out using
an automated information collection system. In
addition, to ensure the operation of this system,
it is necessary to develop and adopt a relevant
regulation, which is approved by the order
of the National Police of Ukraine. This novelty
makes it impossible for a police officer to delete
evidence of an offense committed by the person
who has provided an illegal benefit. Moreover,
a system of preliminary analysis and prediction
of relevant offenses can be an effective anti-cor-
ruption tool. The system allows identifying
existing problems during career, shortcom-
ings of the executive team, preconditions for
the misuse of official powers of police officers,
etc. It relies on an analysis of the major elements
of police activity: the identity of the police
officer, his tasks, the composition of the shift,
the route, etc.

5. The cooperation of the National Police
with the public and the media should be
an essential aspect of preventing corruption.
Thus, it is necessary to inform the public about
the inadmissibility of providing illegal benefits
to the police, highlighting the negative conse-
quences of corruption, etc.
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Consequently, the prevention of corrupt  which should be supported by regulatory mea-
practices of officials of the National Police  sures and specific measures to eliminate cor-
of Ukraine is the critical part of both  ruption risks comprising preventive measures
the anti-corruption policy of the National Police ~ and penalties to be applied in case of inefficiency
and the anti-corruption policy of the state, of the former.
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3AXO/IV 3ATIOBITAHHSA KOPYIIIHAM IPOSIBAM
13 BOKY CJIVKBOBHX OCIB HAIIIOHAJIBHOI OJIIIIT YKPATHU

Anorauis. Mema ctarTi — BUBHAYUTH TTOHATTS KOPYIIIIHHOTO NPOSBY Ta HOTO O3HAKH, 3aX0/IU 3aI10-
GiraHHst KOPYMIIHHAM MPOsIBaM, 10 BUKOPHCTOBYIOThest HalioHabHOO mosilieo Ykpaiiu, a Takok
JocaianTy 3apyOiKHUT T0CBiA 13 3an06iraHHs KOpyILi B Ol Ta HafaTy MPOMO3HUIT 040 BAOCKO-
HaJIeHHS] YMHHOTO 3aKOHOJIABCTBA B 3a3HaueHiil cdepi. Memoodu docaioxncenns. PoboTy BUKOHAHO Ha
ImijicTaBi 3araJbHOHAYKOBUX 1 Cllellia/IbHUX METO/iB HayKOBOro Ii3HaHH:. Pe3yasmamu. Busnaueno
HOHATTS KOPYIIIAHOrO MPOsBY Ta HOro o3Haku. [IpoaHai3oBaHo croco6u 3a1106iraHHs KOPYMIiiiHUM
nposiBaM y Harfionasibiil nosinii Ykpainu ta npakTuky 3apyOiKHUX JIepKaB i3 3amobiraHHst KOpyIILii
B moJirii. Hagarno mpomosuiii mogo BIOCKOHAJNEHHST cMoco6iB 3amobiraHHs KOPYHIHIM MTPosSBaM
y HanionanbHiil noainii Ykpaiau. Bucnosxu. 3anobiraHHs KOPYIIIHHUM [POSIBAM € BasKJIMBKUM CKJIaj-
HUKOM BHYTPIlTHbOOpTaHi3aliiiHoi aissipHocTi HanionansHol nosirii Ykpainy, 1o crpsIMOBYETLCST Ha
3abe3MeveH st TaKUX MPUHIIAIIB AiSIBHOCTI TOJIIN, SIK BEDXOBEHCTBO MPaBa, 3aKOHHICTh, JOTPUMaHHSI
npas i cBobox moauan Tomo. Hamionanbha nosiniss Ykpainm poBOAUTD JOCUTDH 6arato 3axoIiB, CIIps-
MOBAHMX HA 3aM00iraHHsl KOPYIIIHUM TIPOsiBaM, SIKi MOXKHA MOJLIMTU HA IHCTUTYIINHO-HOPMATHBHI
Ta OpraHisaliiiti, o/HaK piBeHb JJOBIPH /10 1[bOTO JIEPKABHOTO OPraHy, Ha XKaJjb, 3aIUIIAETHCS HA JOCUTD
HM3bKOMY PiBHI. Y 3B’I3Ky i3 MM JOIIJIBHUM € BPaxyBaHHs 3apyGisKHOTO JOCBIY IMijl Yac MOAANBIIOr0
opmyBanHs aHTUKOPYIITiiiHOI nosmiTuky B Hationaspuiit mosiii Ykpainu. BogHnovac BapTo HaromocuTu
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Ha TOMY, 1110 3apyOiKHIH IOCBIJl TOBUHEH 3aCTOCOBYBATHCS 3 YPAXyBaHHSIM HAI[IOHAIBHIX OCOOIHBOCTEM.
Tax, HarpuKIa I, HEJOIIJIBHUM € BITPOBAKEHHS iHCTUTYTY BiAMOBIAATBHOCTI KEPIBHUKA OPTaHy TOJIITi
3a npukyagom CIIIA, ockinbky 11e MOKe TIPU3BECTH JI0 CUTYAIlii «3aMKHYTOTO KOJIa», 32 SIKOI KEePiBHUK
Gy7ie HeCTH BiIMOBIANBHICTD 3a TJIETJIOT0, a TOMY He Oy/e 3allikaBJeHuil y TPUTATHEHHI #O0To 110 Bimo-
BiganbHoCTi. OTsKe, 3a1100iraHHs KOPYNIIHHUM TIposiBaM i3 60Ky ciryxk60Bux 0ci6 HauionaabHol mosiii
Ykpailu € BaKJIMBOIO CKJIaI0BOIO YaCTUHOIO He TLMbKU aHTUKOPYNIiitHOI nositiky HanionanbHoi mosinii
Ykpainn, a i aHTHKOPYIIHAHOI MO TUKH IepP/KaBH 3arajioM, 10 TTOBMHHA 3a6e3MeuyBaTHCs K 3aX0[aMK
HOPMATHBHOTO PEryJIIOBaHHS, TaK i KOHKPETHUMHU 3aX0/[aMH, CIIPSIMOBAHUMU HA YCYHEHHS KOPYIIIiHHUX
pusukis. Ii 3axoau MOBUHHI BK/IIOYaTH B cebe MoNepeIsKyBalbHi 3aX0/1 Ta 3aX0H BiAMOBITAMIBHOCTI, K
MalOTh 3aCTOCOBYBATUCS B pa3i Hee(eKTUBHOCTI MePIINX.

Kmouosi croBa: HamionanbHa nosiris Ykpainu, KOpymitis, KOPYHIiiHUI TIPOSIB, KOPYNIHHHMI
PU3HK, HEIPAaBOMiPHA BUTO/a, Xabap.
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FOREIGN POLICE EXPERIENCE
IN ENSURING RIGHTS, FREEDOMS
AND LEGITIMATE INTERESTS OF CITIZENS

Abstract. Purpose. The aim of the article is to analyse international standards on the activities
of law enforcement officers in ensuring the rights of citizens, as well as the experience of police units
of some countries in implementing them. In the article, the author studies the system of international
standards for the activities of law enforcement agencies in observing the rights, freedoms and legitimate
interests of citizens. Results. Among the key legal regulations, the article analyses the Code of Conduct
for Law Enforcement Officials, the European Code of Police Ethics, the Resolution of the Parliamentary
Assembly of the Council of Europe on “Declaration on the Police” and others. The work enables to
determine the key principles of police activity in safeguarding the rights and freedoms of citizens: the rule
of law, prohibition of discrimination, limited use of coercion and firearms, presumption of innocence,
prohibition of torture and other degrading punishments, the right to protection and urgent medical care,
zero tolerance for corruption and the provision of adequate conditions for detainees. Conclusions. The
experience of the Republic of Kazakhstan and the Republic of Georgia in reforming their own police
systems and introducing world best practices in protecting the rights and legitimate interests of citizens
is analysed. The author identifies these countries’ main developments and innovations, worthy to be
studied and incorporated into domestic police activities, such as: introduction of front-line police offices,
and modules for the reception of citizens' communications, equipping of offices for investigative actions
with surveillance cameras, establishment of separate police units for the protection of women and children
from violence, introduction of specialization of investigators in cases involving women and children,
operation of specialized Inter-agency coordination bodies for the prevention of domestic violence;
implementation of international projects of human rights protection; the processing of information banks
on the investigation of crimes related to the fight against human trafficking and the activities of the police
public safety management centres.

Key words: police, human rights, rule of law, law enforcement, Georgia, Kazakhstan.

1. Introduction

The modern mission of the Ministry of Inter-
nal Affairs of Ukraine, of which the National
Police is an integral part, is based on the prin-
ciples of a safe environment for human activity;
a rapid and competent response to emergen-
cies and events threatening personal or public
security; public security and law enforcement,
as well as minimum violations of human rights
and fundamental freedoms in the activities
of the Ministry of Internal Affairs; rapid access
of people to effective mechanisms for the resto-
ration of violated rights.

Therefore, ensuring the rights and freedoms
of citizens by the police is a relevant and nec-
essary condition for strengthening public con-
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fidence in State institutions and an atmosphere
of public order, the integration of the national
law enforcement system into the world
and Europe.

Moreover, the development of national law
enforcement should be based on the best prac-
tices of the world, which have proved to be
effective in strengthening the rights, freedoms
and legitimate interests of natural and legal
persons, consequently, their study and imple-
mentation in the work of the National Police
of Ukraine becomes relevant and necessary.

Literature review. V. Halai, V.M. Beschasnyi,
K.L. Buhaichuk, S.M. Zabroda, A. Sokolenko
and others have contributed, to some extent,
to research on the protection and obser-
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vance of the rights and freedoms of citizens
by the police abroad. However, it should be
noted that in these and other scientific works
many researchers have simply stated the exis-
tence of international agreements, conventions
and rules on human rights, or they considered
the relevant police activities only on the basis
of the provisions of the appropriate police laws.
In addition, we believe that this issue requires
detailed scientific research in order to highlight
the specific measures applied by foreign police in
the field of public relations being investigated.

The aim of the article is to analyse interna-
tional standards on the activities of law enforce-
ment officers in ensuring the rights of citizens,
as well as the experience of police units of some
countries in implementing them.

2. Principles of use of force and firearms

First of all, it should be noted that
many special international instruments
and recommendations by the United Nations
and the Council of Europe, have established
standards for the performance of police bodies
and units responsible for the rights and free-
doms of citizens. For example, according to
the Code of Conduct for Law Enforcement Offi-
cials, approved by General Assembly Resolution
34/169, in the performance of their duties law
enforcement officials must respect and protect
human dignity, maintain and uphold the human
rights of all persons. Law enforcement officials
may use force only when strictly necessary
and to the extent required for the performance
of their duty, and they should ensure the full
protection of the health of persons in their cus-
tody and, in particular, shall take immediate
action to secure medical attention whenever
required (Banchuk, 2013, pp. 9-11).

The Basic Principles on the Use of Force
and Firearms by Law Enforcement Officials,
adopted by the Eighth United Nations Con-
gress on the Prevention of Crime and the Treat-
ment of Offenders on 27 August 1990, state that:
these persons, in their relations with persons in
custody or detention, shall not use force, except
when strictly necessary for the maintenance
of security and order within the institution, or
when personal safety is threatened (Banchuk,
2013, pp. 14).

Furthermore, Resolution 690 (1979)
of the Parliamentary Assembly of the Council
of Europe on the “Declaration on the Police”
indicates that a police officer should fulfil
the duties the law imposes upon him by pro-
tecting his fellow citizens and the community
against violent and other dangerous acts, as
defined by law. He shall not cooperate in the trac-
ing, arresting, guarding or conveying of persons
who, while not being suspected of having com-
mitted an illegal act, are searched for, detained

or prosecuted because of their race, religion or
political belief. A police officer having the cus-
tody of a person needing medical attention shall
secure such attention by medical personnel and,
if necessary, take measures for the preservation
of the life and health of this person (Resolution
of the Parliamentary Assembly of the Council
of Europe "Declaration on the Police", 1979).

The Recommendation of the Committee
of Ministers to Member States of the Council
of Europe “On the European Code of Police
Ethics” of 19 September 2001 established
the guiding principles for police activities to
respect and ensure the rights and freedoms
of citizens, in particular:

— The police, and all police operations,
must respect everyone’s right to life;

— The police shall not inflict, instigate
or tolerate any act of torture or inhuman or
degrading treatment or punishment under any
circumstances;

— The police may use force only when
strictly necessary and only to the extent
required to obtain a legitimate objective;

— The police must always verify the lawful-
ness of their intended actions;

— The police shall provide the necessary
support, assistance and information to victims
of crime, without discrimination (European
Code of Police Ethics, 2001).

A Manual for Police Trainers by the United
Nations states that respect for human rights by
law enforcement agencies actually increases
their effectiveness. In units that respect human
rights systematically, police officers have already
learned to be effective in addressing and pre-
venting crime-related problems. In this regard,
respect for human rights by the police is not only
a moral, legal and ethical imperative, but also
a practical requirement for law enforcement.
When police officers demonstrate respect for,
encourage and protect human rights, the pub-
lic’s confidence is enhanced, the positive coop-
eration of citizens with police bodies and units is
enhanced, and the police are seen as an integral
part of society, which fulfils an important social
function (Office of the United Nations High
Commissioner for Human Rights, 2002, p. 32).

Thus, it should be noted that international
instruments basically set out the following stan-
dards of police activities: 1) respect for the rights
of citizens; 2) prevention of the excessive use
of force and weapons; 3) prevention of torture
and other acts, degrading treatment; 4) guaran-
tee of the right to protection; 5) provide medical
and other assistance; 6) promote cooperation
with civil society and build mutual trust.

The following should analyse the practical
experience of individual countries in imple-
menting the standards in their activities.
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The unified system of internal affairs agen-
cies in Kazakhstan consists of the police,
the penitentiary system, military investigative
bodies, the National Guard and protection
bodies. The Police are made up of the Criminal
Police, the Administrative Police, Investigation
Units, Inquests and other units.

2. System of internal affairs bodies
of the Republic of Kazakhstan

The Local Police Service consists of units
of District Police Inspectors, Juvenile Police,
Protection of Women against Violence, Patrol
Police, etc. It is interesting to note that the rele-
vant law contains a provision whereby a district
police inspector reports at least once every quar-
ter to the population living in the administra-
tive unit of the relevant administrative and ter-
ritorial unit (Law of the Republic of Kazakhstan
On the Internal Affairs Bodies of the Republic
of Kazakhstan, 2014).

According to the Address of the President
of the Republic of Kazakhstan “Growth of Wel-
fare of Kazakhs: Increase in Income and Quality
of Life” the Ministry of Internal Affairs devel-
oped “Roadmap” on modernization of Internal
Affairs bodies for 2018-2021, which was subse-
quently approved by Decision 897 of the Gov-
ernment of Kazakhstan of 27 December 2018.
The Roadmap provides for 9 areas of reform,
including the elimination of inappropriate police
functions, new formats for work with the pop-
ulation, new evaluation criteria, and the elim-
ination of causes and conditions contributing
to corruption (Resolution of the Government
of the Republic of Kazakhstan on approval
of the Roadmap for the modernization
of the internal affairs bodies of the Republic
of Kazakhstan for 2019-2021, 2018). Within
the framework of these tasks and with a view
to improving the exercise of the rights and free-
doms of citizens, the police bodies have planned
the activities as follows:

1) development and implementation
of anew system of evaluation criteria for the per-
formance of the police, including indicators that
objectively reflect the quality of the performance
of the tasks assigned to the police and the assess-
ment of the overall security and performance
of the police by the population;

2) public outreach regarding the positive
perception of the police;

3) creation of internal affairs bodies’ spe-
cialized premises (front offices) for reception
of citizens with convenient location and work-
ing hours; implementation of a qualitative staff-
ing for work in front offices and regular services,
providing them with special psychological
training;

4) consideration of the development
and introduction of a mobile application to
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inform the police bodies of public order viola-
tions (photo, video) by citizens with a feedback
function (service model of interaction).

At the beginning of 2021, police offi-
cers of Almaty showed the first front office
and the module for reception of citizens by
the police. Currently, the city has 12 front
offices and 5 modules for reception of citi-
zens. According to the police, the modules for
the reception of citizens are situated taking
into account the crime situation. For the con-
venience of the applicants, a juvenile affairs
inspector, a public security inspector, a duty
investigator and a local police inspector are
present at these facilities.

The premises have everything necessary for
work and a place to eat. At night, the module
goes on working. According to law enforcement
officers, so far, people come to them mostly for
advice. All citizens' complaints are recorded
in a special register and, if necessary, the com-
plainants are referred to the district police
department.

Front offices, as well as modules, have all
the conditions for a comfortable stay of visitors:
an organized modern reception with consul-
tants, transparent stalls with regular criminal
and administrative police officers. Citizens can
obtain competent answers to their questions,
submit an application or receive legal clari-
fications. Front offices have a waiting room,
an advisory sector, a checkpoint, toilets. The
main objective of the law enforcement bodies in
introducing this innovation is to reduce times
of waiting and the receipt of applications, as
well as to ensure the right of citizens to file com-
plaints to the police (Abramova, 2020).

In 2020, Order 358 of the Minister of Inter-
nal Affairs of the Republic of Kazakhstan of 24
April 2020 approved “Policeman's Standard” to
strengthen the image of the police and to ensure
the rights and freedoms of citizens by person-
nel in their performance, and to strengthen
the moral education and image of police bod-
ies. According to its provisions, police ser-
vice is an expression of special trust by soci-
ety and the State and requires high personal
and professional qualities of police officers.
Police officers should always remember that
every individual and citizen of the Repub-
lic of Kazakhstan must feel safe and consider
a police officer as one’s defendant ready to assist
in need and able to protect one’s life, health,
rights and freedoms, honour and dignity against
criminal and other unlawful attacks.

In their professional activities, police offi-
cers should: vigorously repress offences; take
fair and logical actions to exclude violations
of the law and oppression of the rights of citi-
zens, including persons in custody or detention;
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to act honestly, impartially, to act vigorously
against corruption; to respect the constitu-
tional rights of citizens to privacy; to be polite
and tactful communicating with citizens,
especially children, women, persons with dis-
abilities and older persons, and to be sensitive
and impartial regarding their appeals and state-
ments; to provide necessary assistance, includ-
ing first aid (Prikaz Ministra vnutrennikh del
Respubliki Kazakhstan Ob utverzhdenii Stand-
arta politceiskogo, 2020).

In addition, in the Department of Eco-
nomic Investigation in the city of Nur-Sul-
tan, in order to ensure the transparency
of the interrogation all investigator offices have
been equipped with video surveillance cam-
eras with wide-format monitors in the waiting
rooms. In this way, the relatives and friends
of the persons interviewed may observe
the course of the investigation. According to
the police authorities, the innovations enable
to ensure the rule of law, the security of citi-
zens, the transparency of the work of depart-
mental staff, and the avoidance of unlawful
methods of obtaining evidence, to prevent cor-
ruption and reduce complaints from partici-
pants in criminal proceedings (Official website
of the President of the Republic of Kazakh-
stan  <https://www.akorda.kz/ru; Website
of the Ombudsman in the Republic of Kazakh-
stan <https://www.gov.kz>)

In February 2021, the Ministry of Inter-
nal Affairs of Kazakhstan increased the num-
ber of internal affairs units for the protection
of women and children against violence by 129,
and units for minors by 448; in addition, special-
ized female and child investigators were intro-
duced in the police (Multimedia information
and analytical portal «informburo» <https://
informburo.kz>).

3. System of internal affairs of Georgia

Next, the experience of Georgia should be
analysed, since it was one of the first post-So-
viet countries to initiate a wide-ranging reform
of the police and bring its activities into line
with international and European standards.

The Police of Georgia is a system
of law enforcement agencies within the struc-
ture of the Ministry of Internal Affairs, which,
within its competence, is responsible for
preventing and responding to violations
of Georgian legislation and for protecting pub-
lic safety and legal order. According to Article 8
of the Law “On Police,” the police officer in his/
her performance strictly adheres to the princi-
ples of respect for fundamental human rights
and freedoms, legality, non-discrimination,
proportionality, exercise of discretionary pow-
ers, political neutrality and transparency. The
forms, methods and means of police action

must not violate human dignity and the honour
of human life, physical integrity, property rights
and other fundamental rights and freedoms
(Official site of the Ministry of Internal Affairs
of Georgia <https://police.ge>). The Human
Rights and Investigation Quality Monitor-
ing Department operates within the Ministry
of Internal Affairs of Georgia, which, within its
competence, ensures timely response and effec-
tiveness of the ongoing investigation of crimes
in the following areas: domestic crime, violence
against women, crimes motivated by discrim-
ination and intolerance, human trafficking,
crimes committed by minors, crimes against life
and health.

The Department also ensures the develop-
ment and implementation of a methodology for
the investigation of crimes, develops proposals
for the planning and implementation of pre-
ventive measures and submits them to the rele-
vant units of the Ministry, has the right to sub-
mit proposals to the competent department
of the Ministry of Internal Affairs on the intro-
duction of legislative changes with regard to
guaranteeing the rights of citizens, and ensure
the study and analysis of the recommenda-
tions of the Public Defender (Ombudsman)
of Georgia and non-governmental organizations
working in the field of human rights protection
(Official site of the Ministry of Internal Affairs
of Georgia <https://police.ge>). The structural
units of the Department are:

1. Human Rights Department supervises
the investigation of criminal cases, the prepara-
tion of investigation reports, procedural docu-
ments and recommendations.

2. Investigation Quality Monitoring
Department prepares analysis, recommen-
dations and tools. It also conducts research
to improve the quality of the investigation
and provides overall supervision of the Office
of Victim and Witness Coordinator.

3. Thilisi and Regional Investigation Qual-
ity Monitoring Departments (Official site
of the Ministry of Internal Affairs of Georgia
<https://police.ge>).

Resolution 630 of the Government
of Georgia of November 25, 2014 adopted
the composition of the Interdepartmental
Council for the Prevention of Domestic Vio-
lence. It includes, inter alia, the Deputy Minis-
ter of Internal Affairs of Georgia, the Director
of the State Fund for Protection and Assis-
tance to Victims of Trafficking of Human
Beings, the Head of the Main Criminal Police
Department of the MIA of Georgia, the Direc-
tor of the Patrol Police Department of the MIA
of Georgia, Rector of the Academy of the MIA
of Georgia. The main tasks of the Interdepart-
mental Council are to promote and coordi-
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nate the effective implementation of the func-
tions assigned to the relevant State bodies in
the field of preventing and combating domes-
tic violence and providing assistance to vic-
tims of domestic violence; to make propos-
als on the prevention of domestic violence,
elimination of the causes that contribute to
the commission of such unlawful acts for fur-
ther submission to the Government of Geor-
gia; to cooperate with State bodies of Georgia
and the non-governmental sector, interna-
tional and local organizations working in this
field, as well as to develop joint proposals for
subsequent submission to the Government
of Georgia.

Furthermore, according to the Law
of Georgia “On Combating Traffickingin Human
Beings,” the Ministry of Internal Affairs of Geor-
gia establishes a single information bank to iden-
tify the perpetrators and systematize the infor-
mation available about them, which will include
information on investigative activities and full
progress in the investigation of crimes, includ-
ing those related to trafficking in human beings
(Official site of the Ministry of Internal Affairs
of Georgia <https://police.ge>).

The police of Georgia, in cooperation
with international organizations and partner
countries, carries out a number of important
projects and programmes in the field of obser-
vance of human rights and freedoms by the law
enforcement agencies of the country, imple-
mentation of best law enforcement practices in
the activities of the Ministry of Internal Affairs
and its components. In particular, the following
projects are ongoing:

1. “Fight against discrimination, hate crimes
and hate speech in Georgia.” The aim of the proj-
ect is to exchange experience in combating dis-
crimination, hate speech and hate crimes, to
increase professional competence of police offi-
cers, to bring Georgian legislation in line with
European standards (DANEP).

2. “Promotion of an integrated approach
to preventing violence against women
and strengthening gender equality in Geor-
gia.” The aim of the project is to strengthen
the capacity of parties concerned, including
the Georgian police, involved in preventing
violence against women and combating domes-
tic violence, as well as in protecting the rights
of victims. Project duration is 2020-2022, with
funding provided by the Council of Europe.

3. “Support of juveniles in pre-trial investi-
gation (JADES).” The aim of the project is to
train police officers and investigators to work
with juvenile victims and offenders, to promote
better conditions in temporary detention facili-
ties in accordance with European standards, to
monitor the observance of the rights and free-
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doms of persons in the activities of the police.
Project duration is 2019-2021, with funding
provided by the Council of Europe.

A system for referral and protection
of children has been introduced into the prac-
tice of the Georgian police, which provides
for the implementation of procedures to pro-
tect children from any form of violence, inten-
tional or unintentional harm. On 31 May 2010,
the Minister of Labour, Health and Social
Affairs of Georgia, the Minister of Internal
Affairs of Georgia and the Minister of Edu-
cation and Science of Georgia issued a joint
order approving the procedures for the refer-
ral and protection of children. The actors par-
ticipating in these procedures are the Patrol
Police Department and the district directorates
of the territorial bodies of the MIA of Geor-
gia, institutions, schools, specialized children’s
institutions, day-care centres, medical institu-
tions and the like.

The powers of the patrol police and dis-
trict services in these procedures are to detect
violence against children, prevent offences
and protect victims of violence. When
informed of such offences, the patrol police
will arrive to the scene immediately. In terri-
torial subdivisions where the areas of activity
of the structural subdivisions of the Patrol
Police Department of the MIA of Georgia are
not defined, local police administrations per-
form this function.

Upon arrival at the scene, the patrol police
or the neighbourhood police apply this algo-
rithm: to examine and assess the situation, to
interview potential victims, offenders, family
members, witnesses, neighbours; to decide on
the condition of the child (these actions should
be primarily related to the safety and health
of the child); call an ambulance or, at least, take
the child to a medical institution for emergency
medical treatment; take the child to a safe envi-
ronment with parents or family members or
alone and issue a prohibition document in cases
provided for by law (Official site of the Min-
istry of Internal Affairs of Georgia <https://
police.ge>).

The Public Safety Management Centre
“112” has proved to be a very effective institu-
tion in the field of provision of public services. It
combines three emergency management centres
in Georgia: patrol police, fire and rescue service
and emergency medical assistance (www.112.
gov.ge). Service 112 receives emergency calls
from all over Georgia 24 hours a day and serves
the population in six languages (Georgian, Rus-
sian, English, Armenian, Azerbaijani and Turk-
ish). In addition, sign language interpreters can
answer video calls (Koshkenova & Tabliashvili,
2019, pp. 18-19). In 2018, mobile applications
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were launched in Georgia with functions such as
secret sending of the alarm signal to Service 112
(SOS) and correspondence with the operator
(‘chat’). Thus, a person in danger can secretly
call a rescue service or inform the operator
of the situation. The application itself estab-
lishes the location of the person, which signifi-
cantly reduces the response time of the rescue
service or police. This app is free, accessible in
Georgian, English and Russian (Koshkenova &
Tabliashvili, 2019, pp. 22).

4. Conclusions

The study permits making the following
conclusions and overviews, reflecting current
trends in this field:

1. The United Nations and Council
of Europe’s legal instruments establish the basic
standards for the work of police officers in a dem-
ocratic society. The basic principles and rules
for police officers to exercise their powers may
include:

— In the performance of their duties,
the police must respect and ensure the rights
of citizens, must respect and protect human dig-
nity and must avoid any discrimination in their
activities;

— Police officers must use coercive mea-
sures, including firearms, only in exceptional
cases and to the minimum extent required;

— In their relations with persons detained,
the police must ensure that their health is pro-
tected and that they are given the necessary
assistance;

— Ill-treatment, torture and other forms
of inhuman or degrading treatment or punish-
ment are prohibited in the police;

— Police officers must treat a detained or
suspected person in accordance with the princi-
ple of presumption of innocence, and that every
suspect of a criminal offence has certain rights.

2. Since 2018, the authorities and the MIA
of Kazakhstan have been systematically imple-
menting reforms of the law enforcement system,
implementing both regulatory and organiza-

tional measures. The most significant achieve-
ments of Kazakhstan include:

— approval of Policeman's Standard,;

— introduction of front-line police offices
and modules for the reception of citizens' com-
munications;

— equipping of offices for investigative
actions with surveillance cameras;

— reactivation of the internal affairs units
for the protection of women and children
against violence and introduction of specializa-
tion of investigators in cases involving women
and children.

3. Georgia was one of the first countries
of the former post-Soviet area to initiate sys-
temic reforms in the law enforcement, the basic
idea of which was to bring police activities
closer to recognized world standards. Among
the experiences of the Georgian police that
need to be studied for their introduction into
national practice are:

— establishment of an independent Human
Rights and Investigation Quality Monitoring
Department;

— functioning of the Interdepartmental
Council for the Prevention of Domestic Vio-
lence;

— establishment of a single data bank on
the investigation of crimes related to combating
trafficking in human beings;

— implementation of the projects “Fight
against discrimination, hate crimes and hate
speech,” “Promotion of an integrated approach
to preventing violence against women
and strengthening gender equality,” “Support
of juveniles in pre-trial investigation (JADES)";

— implementation of a national mechanism
for the referral and protection of children;

— creation of a single Public Safety Man-
agement Centre “112.”

The promising areas for further research
may be the analysis of criteria for the effective-
ness of police activities in ensuring the rights
and freedoms of citizens.
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Kandudam 1opuduunux Hayx, 0okmopawm 6i00iny opeanizauii 0CeiMHbO-HAYKOBOI Ni0Z0MOBKU,
Xapriecokuil Hayionarwnuil yrisepcumem enympiunix cnpas, npocnexm Jlvea Jlanoay, 27, Xapris,
Ypaina, indexc 61000
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3APYBIKHUIA JOCBIJ AIJIbHOCTI OPTAHIB ITOJIILIIT
MO0 3ABE3IIEYEHHA ITPAB, CBOBO/1
TA SAKOHHUX IHTEPECIB TPOMAISIH

Awuorauis. Memoto crarTi € 3iiCHeHHS aHAI3y MIPKHAPOAHNX CTAHIAPTIB JAisSUIBHOCTI CIIiBPOGITHH-
KiB IIPABOOXOPOHHUX OpraHiB y cepi 3a0e31edeHHs IPaB rPOMaisiH, a TAKOXK BUBUYEHHSI TOCBIAY IiAPO3-
JTIB TIOJTITT IesTKUX KPaiH IMOJI0 iX TPAKTUYHOI peasizalii. Y CTaTTi J0CaifiZKeHO cucTeMy Mi>KHApojI-
HMX CTaHAAPTIB AisSIbHOCTI IPABOOXOPOHHUX OPraHiB CTOCOBHO JIOTPUMAHHS MPAB, CBOOO Ta 3aKOHHUX
iHTepeciB rpomazsiH. Pesyavmamu. 3-10MiX OCHOBOIIOJIOKHUX HOPMATUBHUX AKTiB 3 OKPECJEHOI TIPO-
GJIeMaTHKK y CTATTi MpoaHasizoBani Kojgekc moBeniHku cay:KO0BIIB OpraHiB MpaBoIopsiaky, EBpomneii-
CbKUI KoJieKe nouineiichkol etnku, Pesosmonis [Tapnamentebkoi Acambiei Pagu €sponn «IIpo [exia-
parito mpo moinio» Tomo. Ha migcrasi nposenerol po60Tu BUSHAYEH] KIHOUOBI IIPUHIUIN [isSTIbHOCTI
TOJIII M0 3a0e3meueHHsT IpaB 1 cBOOOI TPOMAJISTH, 30KpeMa: BEPXOBEHCTBO MPaBa, 3a60POHA IUCKPU-
MiHallii, 0OMeKeHe 3aCTOCYBaHHSI IIPUMYCY Ta BOTHENIAJIbHOI 30pOi, [IPe3yMIILisi HeBUHYBATOCTI, 3a60pOHa
KaTyBaHb Ta IHIIUX MOKaPaHb, 0 IPUHUKYIOTH TiIHICTh JIOAUHY, IPABO 0COOU HA 3aXUCT i HEBIIKJIA/-
HYy MeJ[UHY JIOIIOMOTY, HyJIbOBa TOJEPAHTHICTD [0 KOPYIIIIii, 3a0e31eueHHs] HANE)KHUX YMOB TPUMAHHST
sarpuManux oci6. Bucnoexu. Ilposegennii ananis gocsiny Pecry6aiku Kasaxcran ta PecryGuiku Ipy-
3is1 110710 pehOpMyBaHHSI CUCTEM OPTaHIiB MOJIIIi IIUX KpaiH Ta 3alPOBA/KEHHSI MEPEIOBOTO CBITOBOTO
JIOCBi/y 3aXWCTY TPaB i 3aKOHHUX iHTepeciB rpomMajsiH. Cepell OCHOBHUX HAIPAIIOBAHb i HOBOBBEIEHb
IIUX KpaiH, 10 3aCTyTOBYIOTh HA BUBYEHHSI TA BIPOBAKEHHSI B HAI[IOHAJIBHY TIOJIEHCHKY JIiSLIIbHICTB,
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BUJIJIEH] TaKi: 3alipoBayKeHHsT poboTH (POHT-0(iciB MOIIi Ta MOAYIIB IPUHOMY 3BEpHEHD TPOMAISH;
obsaHaHHs KaOiHeTiB 1Jisl IPOBE/IEHHs CJIIUMX il KaMepaMu CIIOCTEPEKEHHS; CTBOPEHHS OKPEMUX
MIPO3IIIB MOJIITIT MO0 3aXKUCTY JKIHOK 1 ITeH BiJl HACUJIBCTBA; 3aNTPOBA/KEHHS CTICIiali3alliil CJriiamnx
y CcITpaBax Mo/[0 *KiHOK Ta [iTell; (GyHKIIOHYBAaHHS CHeI[ia/li30BaHIX MiXKBiJOMUYIX KOOPIMHAIITHIX Opra-
HiB i3 IMTaHb 3a100iraHHsI IOMAITHBOMY HACUJIbCTBY; peaiisallis MiXKHaPOAHUX IPOEKTIB y cepi 3axucty
[IPaB JIJUHY; BejleHHs iH(opMalliiiHux GaHKiB JaHUX MO0 PO3CIiLyBaHHs 3JI04KMHIB y cepi nporuzii
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PURPOSE, TASKS AND PRINCIPLES
OF ADMINISTRATIVE REGULATION
IN THE SECURITY SECTOR OF UKRAINE

Abstract. The research purpose is to identify prevailing problems in the relevant area based on
the study of administrative fundamentals for the support of the security sector and provide suggestions to
prevent and overcome them. Research methods. The contribution relies on general scientific and special
methods of scientific knowledge. Results. The author provides conceptual approaches to defining
the category of the security sector of Ukraine through the prism of the administrative framework it is
grounded on. The essence of principles, purpose, and objectives of the security sector and the fundamentals
of their statutory regulation is clarified and covered. Attention is paid to a range of legislative acts that
outline the powers of subjects tasked with ensuring the national security of the country. The author
highlights shortcomings of the current legal groundwork of the country and provides suggestions for
its improvement. Conclusions. Having made an in-depth analysis of the administrative framework
the security sector of Ukraine is based on, the author concludes the following: it is essential to divide
statutory principles the domestic security sector relies on into institutional and normative, which will
reduce the regulatory workload of the legislator and entities entrusted to ensure national security.
Although the current National Security Strategy separates the tasks and goals of the latter into some
logical groups, it does not refer to the tasks conditioned by strategic planning and forecasting policy.
European integration processes of Ukraine necessitate considering the proposals and recommendations
of international bodies on national security — one of such recommendations is the division of the security
sector into some areas with further differentiation of administrative bases between the latter.

Key words: public security, entities entitled to ensure state security, administrative law fundamentals
of national security, National Security Strategy.

1. Introduction

The Basic Law of Ukraine defines democ-
racy as a universal model of functioning
of the country’s political system. First of all, it
is expedient to interpret a democratic regime
given its values, among which are people’s rule,
diversity, openness, transparency, and freedom
of the country. One cannot fail to agree that
a democratic regime is regarded as a universal
political value (Rudych, 2011, pp.161-162).
Such approaches to the definition of democracy
allow suggesting state mechanisms designed
to ensure it. In this context, it is worth dis-
cussing the personal security of the country
and each individual, the enforcement of rights
and freedoms of the latter reflecting the focal
areas of a democratic society.
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The above confirms the need to advance
domestic national security as guarantees of sus-
tainable functioning of the state amidst global
policy and give pride of place to its development
and regulatory support of the legislator.

Such scientists as Balan M.I., Kovalchuk T.I.,
Korystin O.le., Svyrydiuk N.P. Ponomarov S. P.
et al. dedicated their contributions to administra-
tive law support of the security and defense sec-
tor of Ukraine, threats in the civil security sector
of Ukraine, planning and forecasting as an essen-
tial prerequisite for the country’s security.

Despite the availability of system researches
on the administrative support of the security
sector, the study of the latter remains a top-
ical issue and requires further developments
and suggestions for improvement.
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2. Principles of administrative regulation
of the security sector: framework of func-
tioning

Any focal point of public policy needs rel-
evant developments and scientific approaches
the latter relies on, and the security sec-
tor is no exception. The research is based on
the methodological principles, guidelines,
and tasks arising in national security. Today,
there is an urgent need to find qualitatively
new administrative and legal tools to influence
the organization and support of the security
sector (Ponomarov, 2018, pp. 2-3) The above
demands the state to generate and improve
the system of bodies, means, and organiza-
tional principles of state security.

The primary element of state security deter-
mines the principles of its operation. The legal
literature interprets the principles as a basis
of a particular system, original universal ideas
which render the guidelines of a legal phe-
nomenon (Kovalchuk, Korystin, Svyrydiuk,
2019, pp. 71-73) the pioneer idea, a mandatory
requirement for the regulator of social rela-
tions (Hubskyi, Korableva, Lutchenko, 2006,
pp.115-116).

In turn, the author understands the prin-
ciples of administrative regulation of the secu-
rity sector as thought-starters and mandatory
requirements, which must be applied to subjects
of the security sector and determine the essence
and focus of their activities.

The latter is enshrined in some laws
and bylaws; the Law of Ukraine “On National
Security of Ukraine”, which highlights
the following principles of state policy on
national security and defense, is undoubtedly
one of the most substantial acts aimed at regu-
lating public safety:

— the rule of law, accountability, legal-
ity, transparency, and compliance with
the principles of democratic civil control over
the functioning of the security and defense sec-
tor, and the use of force;

— observation of international law, partic-
ipation in international peacekeeping efforts
in the interests of Ukraine, interstate systems
and mechanisms of international common
security;

— advancement of the security and defense
sector as the main tool for implementing state
policy on national security and defense (On
National Security of Ukraine: Law of Ukraine
dated 21.06.2018).

The Military Security Strategy of Ukraine
approved by the Decree of the President
of Ukraine as of March 25, 2021, No. 121 /
2021 allows specifying the following principles
(fundamentals) of functioning of the security
sector:

— maintenance of stability and interaction;

— democratic civilian control;

— encouragement of innovative solutions;

— program-project management of defense
resources (About the decision of the National
Security and Defense Council of Ukraine
of March 25, 2021 “On the Strategy of Military
Security of Ukraine”: Decree of the President
of Ukraine dated 25.03.2021).

In general, it can be stated that if the law
outlines more general principles inherent in any
sphere of public life, and bylaws, as prescribed
in legal theory, clarify the law and lean towards
defining and disclosing specific principles
of state security.

Keeping the analysis of principles, the secu-
rity system is based on, it is expedient to refer to
the so-called special laws that determine the fun-
damentals of activities of entities entrusted to
ensure security both within the country
and abroad. Thus, the Law of Ukraine “On
the National Police” states that policing relies
on the rule of law, respect for human rights
and freedoms, legality, openness, transparency,
political neutrality, interaction with citizens
on the partnership, continuousness (About
the National Police: Law of Ukraine dated
02.07.2015). The Law of Ukraine “On the Secu-
rity Service of Ukraine” stipulates that its activ-
ities are grounded on such principles as legality,
respect for the rights and dignity of the indi-
vidual, non-partisanship, and responsibility to
the people of Ukraine. Special attention is paid
to the principles of combining unity of com-
mand and collegiality, conspiracy and publicity
(About the Security Service of Ukraine: Law
of Ukraine dated 25.03.1992).

Taking into account the above, it appears
that the competence of bodies entitled to
ensure national security is determined within
the framework of separate laws. However, this
does not mean that relevant entities should not
follow the general principles set out in the basic
laws. In this regard, the author proposes a con-
cept of division (classification) of fundamentals
(principles) of the security sector.

It is telling that that the National Security
and Defense Council of Ukraine (hereinafter —
NSDCU), being one of the key entities support-
ing national security (the author has stood her
ground in this regard in previous studies) does
not contain any references to the fundamen-
tals (principles) of its activities in the regula-
tory framework, which is the Law of Ukraine
“About the National Security and Defense
Council of Ukraine” (About the National
Security and Defense Council of Ukraine: Law
of Ukraine dated 05.03.1998). The author con-
siders this fact a gross blunder of legal drafting
methodology and supports the need to deter-
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mine the principles of activities of the relevant
body in terms of legislation. First of all, such
an extreme position is due to the fact that in
the current political realities, NSDCU has
assumed the role of the judiciary, pre-trial
investigation bodies and public prosecution.
Nowadays, there is a trend according to which
NSDCU, on the one hand, acts as a guarantor
of national security, on the other hand, restricts
the rights of a particular group of persons. In
this regard, the author believes that the legisla-
tor shall specify not only the scope of NSDCU
but also outline an area of competence that
would guarantee a reasonable balance between
the interests of the nation and the individual.

Based on the analysis conducted by
the author, fig. 1 shows the concept of the divi-
sion of principles of the security sector in gen-
eral terms:

3. Purpose and tasks of administrative
regulation in the security sector: statutory
basis and implementation challenges

Proceeding to the purpose and objectives
of administrative regulation in the security
sector of Ukraine, it is appropriate to state
that its purpose is to obtain a predicted result
in the form of the protection and defense
of the state and society; the task should be
regarded as purposeful activities of the security
sector aimed at addressing challenges, which
threaten or may pose a potential threat to
the adequate existence of the state and society.

In addition to the Law of Ukraine “On
National Security of Ukraine”, a statutory defi-
nition of goals and objectives of the security
sector is found in the Decree of the President
of Ukraine “On the Decision of the National
Security and Defense Council of Ukraine as
of September 14, 2020 “On the National Secu-
rity Strategy of Ukraine (About the decision
of the National Security and Defense Coun-

cil of Ukraine of September 14, 2020 "On
the National Security Strategy of Ukraine":
Decree of the President of Ukraine; Strategy
dated 14.09.2020). The Law itself generally out-
lines the purpose and objectives of the security
sector through a prism of recognition of man
as the highest social value and democratic val-
ues. However, the Law refers to the National
Security Strategy of Ukraine, which is con-
sidered the fundamental document of long-
term planning specifying the main directions
of the state policy on national security (On
National Security of Ukraine: Law of Ukraine
dated 21.06.2018).

Therefore, the National Security Strat-
egy allows defining the goals and objectives
of the security sector from various perspectives.
The author believes that the latter should be
grouped under the relevant areas — the author
represents them in the following way (Table 1).

Thus, the strategic policy of the state out-
lined by the National Security Strategy spec-
ifies the powers of the state in three major
dimensions, namely:

— the priority directions of the state pol-
icy are designed to ensure the development
of the most important security processes;

— apolicy aimed at ensuring national inter-
ests — it ensures the stability and coherence
of democratic processes within the country;

— reforming the security sector, which
should be understood as the state’s response to
shortcomings found in the security sector.

It should be noted that a separate section
of the Strategy identifies problems that cur-
rently exist or may arise in the national secu-
rity sector: COVID-19, escalation of interna-
tional conflicts, hybrid warfare, destructive
propaganda, a lack of adequate moderniza-
tion of the Ukrainian army, imperfection,
and fragmentation of the Ukrainian legisla-

Principles of

functioning of the

security sector

Institutional
(they determine the fundamentals
of activity of the entities entitled

to ensure state security).

Statutory
(they determine conceptual the
fundamentals of the operation of
the security sector as an

authoritative category).

Figure 1. Classification of fundamentals (principles)
of the security sector
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tion. Given the above, it would make sense to
discuss the need to enshrine in the Strategy
tasks aimed at solving both current prob-
lems and tasks of planning and forecasting in
the sphere of national security.

In particular, the author shares the position
of Balan M.I,, who highlights the need for pre-
dicting and conducting a comprehensive, not
limited in time, policy and the necessity to shift
strategic plans into the monitoring of the threat
to national security (Balan, 2019, p. 147).

It is worth mentioning that the introduction
of strategic (forecasting) planning processes
into the system of objectives will provide a rea-
sonable balance between current and poten-
tial problems that may arise in the future in
the country’s security system.

4. International experience of legal regu-
lation of the security policy of states

In discussing security sector objectives,
it is impossible to ignore the international
actors entrusted to ensure it. It is primarily

about international organizations, their bodies,
and officials. Thus, one of such entities is Geneva
Centre for Security Sector Governance (here-
inafter — DCAF, Foundation). The foundation
proposed the following concept of the security
sector (fig. 2) (Geneva Center for Security Sec-
tor Governance), according to which its goals
and objectives should be formed.

This approach stipulates rationalization
and guarantees the maximum efficiency of func-
tioning of the security sector as a whole. It is
appropriate to point out that the national
security strategy does not delimit its purpose
within some areas, much less distribute them
between specific actors that somewhat violates
the principle of legal certainty, which is the basis
of a democratic society.

In addition, there is the concept under
which the state outlines more general provisions
of the security sector without specifying par-
ticular measures focused on its strengthening
and advancement. Undoubtedly, there are pro-

Security sector concept

Security

sector

I
Law-
enforcement
bodies

{ Intelligence J

]
Other
Defense security

agencies

Figure 2. Security sector structure

Table 1

The purpose and objectives of the security sector

Priority areas

Policy aimed at ensuring
national interests

Security sector reform

Restoration of peace and secu-
rity in the temporarily occupied
territories

Improvement of sanctions policy

Brining the army in line with NATO
norms, principles, and standards

of the Russian Federation

Counteraction to the aggression | Negotiation policy with
the aggressor nation under
the auspices of mediation

Strengthening the combat potential
of the armed forces

Development of partnership
with neighboring countries
and international organizations

tional institutions

Claim-related work in interna-

Advancement and strengthening
of the defense-industrial complex

Ukraine’s full membership in
the European Union

Introduction of the national sus-
tainability system

Strengthening the system of demo-
cratic civilian control

Strengthening security
and cybersecurity systems

Supporting of economic
and environmental development
of the country

Optimization of the structure
of the bodies of the entities entitled to
ensure national security

Prevention and counteraction to
corruption risks

Prevention of risks that may
undermine national security
(intelligence and subversive
activities, separatism, terrorism,
extremism)

Ensuring the automation of the coun-
try’s defense potential
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visions currently available in the Strategy, but
it would be wiser to outline a scope of tasks in
the context of their division between the secu-
rity spheres and the relevant bodies — the same
concerns the principles of their activities. It is
worth consolidating the latter within the Strat-
egy. The above seems relevant given the analy-
sis of current legislation, which is designed to
provide statutory support for domestic security
actors, that scarcely enshrines the operating
principles of the latter.

5. Conclusions

Keeping in mind an in-depth analysis
of the administrative framework Ukraine’s
security sector relies on, it is expedient to make
the following conclusions:

— It is noteworthy that the principles
defined in the legislation, which are a basis

of the domestic security, should be divided
into institutional and regulatory that will
reduce the regulatory workload of the legislator
and entities designed to ensure national security.

— Although the current National Secu-
rity Strategy divides the tasks and goals
of the latter into certain logical groups (pro-
posed by the author in table 2), it does refer to
tasks stipulated by strategic planning and fore-
casting policy.

— European integration processes
of Ukraine necessitate considering the propos-
als and recommendations of international bod-
ies on national security — one of such recom-
mendations is the division of the security sector
into particular areas with further differentia-
tion of administrative operation bases between
the latter.
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META, 3ABJAHH{ TA IPUHITUIIN )
AJIMIHICTPATUBHOTIO PEI'YJIIOBAHHA B CEKTOPI BE3IIEKU YKPAIHU

Auoranis. Mema craTTi — Ha OCHOBI JOCII/IKEHHS aIMIHICTPaTUBHKUX OCHOB 3a0€311eUeHH S CEKTOPY
Ge3rexy BUOKPEMUTH [IPOOJIEMH, 110 Hapasi HasiBHI y BU3HAUYeHiiT cdepi, Ta HaZaTu IPOIO3HUILil, CIPSIMO-
BaHi Ha iX oo TaHHs i 3amobirantst iM. Memoodu docaioxcenns. Po6oTy BUKOHAHO Ha ITi/CTaBi 3arajb-
HOHAYKOBUX 1 CIIEI[iaJIbHUX MeTOAIB HayKoBOro miznamus. Pe3yavmamu. Hasesneno kouuenryasibHi
HiZXO[U 10 BU3HAYEHHsI KaTeropil ceKtopy Ge3reku B YKpaiHi Kpi3b MPU3MY aMiHICTPATHBHO-IIPABO-
BUX OCHOB, Ha SIKMX BiH I'PYHTY€ETHCS. 3'5ICOBAHO Ta PO3KPUTO 3MICT IPUHIIMIIB, METHU # 3aB/laHb CEKTO-
py Gesriekyn Ta OCHOB iX HOPMATUBHO-TIPABOBOTO peryJioBaHHs. [IpuiieHo yBary HU3II 3aKOHOAABYMX
aKTIB, 1[0 OKPECJIIOITH IIOBHOBAKEHHS Cy( €KTIB, HA SIKMX MOKJIAJIEHO 3aBIaHHs i3 3a0e31eueHHs Halli-
OHAJIbHOI Ge3IeKH Ha TEPUTOPIii KPaiHU. AKIIEHTOBAHO yBary Ha HEJOCKOHAJIOCTSIX HASIBHOTO MPABOBOTO
3abe3nedenns Oe3NeKn Kpainu, HaZaHo ITPOMO3HILI MO0 HOTO BAOCKOHATeHHS. Bucnosxu. Ynacminok
HOrJIMOJIEHOTO aHAJI3Y aJMiHICTPATUBHUX OCHOB, HA SIKUX IPYHTYETHCSI CEKTOP Oe3reku YKpaiHu, KOH-
CTATOBAHO, 1[0 I1i 3aCa/V JIOIIJIBHO MOALIATH Ha IHCTUTYIHHI T2 HOPMATHBHI, 1110 Ma€ HA METi 3MEHIIUTH
HOpPMaTHBHE HaBaHTAKEHHsI Ha 3aKOHO/IABII Ta Cy( €KTIB, MOKIMKaHKUX 3a0e31euyBaTi HalliOHAIbHY 6€3-
neky. Ynnna Crparerist HarfioHaIbHOT Ge3ITeKn X04a i MOAIiJIse 3aBIAHHS Ta [T HAIIOHATLHOT Oe3Tekn
Ha [eBHi JIOTIYHi TPYIIH, IPOTe He MiCTUTD OCUJIAHD HA 3aBJaHHS, 3yMOBJIEH] CTPATEriYHUM IIJIAHYBAHHAM
i IIPOrHOCTUYHOIO TIOJIITUKO. €BpOiHTerpaliiiHi polecy B YKpaiHi 3yMOBJIOIOTh HEOOXIAHICTh Bpaxy-
BAHHS [POIO3UILiil i pEKOMEH AL MiZKHAPOIHUX OPraHiB y cdepi 3abe3eyeHH st Hal[lOHATbHOT Oe3IeKu.
OpHi€ro 3 TAKNX PEKOMEHIAIIIH € TIOAIiT CEeKTOPY 6e3NeKn Ha MeBHi chepH 3 MOAAIBITNM PO3MEKYBAHHIM
aIMiHICTPATUBHUX OCHOB JIiSJIBHOCTI Mi>K HUMH.
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CURRENT REGULATORY FRAMEWORK
FOR MAKING PUBLIC POLICY
ON FIREARM CIRCULATION IN UKRAINE

Abstract. Purpose. The aim of the article is to form a relevant scientific understanding of the current
state of affairs in the regulatory framework for making public policy on firearm circulation in Ukraine.
Results. The article contributes to forming a relevant scientific understanding of the current state
of affairs in the regulatory framework for making public policy on firearm circulation in Ukraine. The
author outlines the regulatory framework for making public policy in this field, the system of which is
based on the Constitution of Ukraine (paragraph 4 of the preamble, articles 2, 17 and 27) and a set of laws
and by-laws of administrative legislation. A critical analysis of the provisions of the legal regulations
makes it possible to argue that the current state of the regulatory framework for making public policy on
firearm circulation in Ukraine reveals problems, such as the absence of a special law on firearm circulation
(although relevant Draft Laws of Ukraine have been continuously submitted to the national parliament
since 1998); a complex of provisions of current legislation on firearm circulation in the State reveals
the absence of an appropriate mechanism and reliable guarantees for a number of Ukrainian citizens’
fundamental rights granted to them by the Constitution of Ukraine (first of all, part 2 of art. 27, and part 1
of art. 92); insufficient quality of the legal regulatory mechanism for public relations in the field of firearm
circulation. It is established that the regulatory framework for making public policy on firearm circulation
in Ukraine consists of a set of laws and by-laws, which can be grouped into a conditional and complex
system of regulations determining the legal regime of firearm circulation in the State. Conclusions.
The conclusions to the article summarize the results of the study and emphasise that the solution to
most of the problems identified is possible through the creation (taking into account the development
of scientific thinking on the substance and content of public policy on firearm circulation) of a special legal
regulation on firearm circulation in Ukraine (in which civil circulation of firearms will also be legalized),
as well as the arrangement (“codification”) of relevant legal regulations.

Key words: public policy on firearm circulation, regulatory framework, regulatory act, firearm
circulation, regulatory mechanism, implementation of public policy, reform of legislation, making public
policy.

1. Introduction

According to national scholars (Barovska
2010; Burbyka 2007), the regulatory frame-
work is a set of legal regulations as well as inter-
nal documents that identify the legal status
of the object to be legally regulated, determine
its content (internal structure), govern its activ-
ity (functioning, objectification) and the rela-
tions that arise during the functioning (objecti-
fication) of this object. Therefore, in the context
of making public policy on firearm circulation,
the regulatory framework for these public legal
processes is a process of law-making (regarding
formulation of new provisions, amendments
of existing provisions or repeal of existing pro-
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visions), as well as the results of this law-mak-
ing activity (in the form of a provision created,
a provision amended or a provision repealed),
which: 1) make public policy in this field; 2) pro-
vide for the rules and standards for the imple-
mentation of this policy; 3) implement public
policy on firearm circulation. In other words,
the legal and regulatory framework for making
public policy on firearm circulation in Ukraine
is, on the one hand, an individual manifestation
of making this public policy, and, on the other
hand, a basis for the proper flow of firearms cir-
culation in the State.

However, it should be noted that circula-
tion of weapons is almost the least regulated

© T. Shumeiko, 2021
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sector of public life in Ukraine, although it is
characterized by a multitude of legal regula-
tions which may not compensate the qualitative
value by their quantitative value. Nevertheless,
the intensive law-making, as well as the large
number of scientific studies on the topic, have
not produced the expected results for a long
time, that is, the quality of the legal and regula-
tory framework for this important issue remains
very low. This proves: 1) the difficulty of pro-
viding legal and regulatory support to making
public policy on firearm circulation in Ukraine;
2) the need for a comprehensive analysis
of the current state of affairs in such support,
which is complicated by the fact that: to date,
the legal and regulatory framework for making
public policy on firearm circulation in Ukraine
has not yet been the subject of administrative
law research.

The regulatory framework for making pub-
lic policy on firearm circulation in Ukraine has
not yet been the subject of a comprehensive
study reflecting the actual and current state
of affairs in the regulatory framework for mak-
ing public policy in this field. In addition, many
national scientists have already in one way or
another studied the legal and regulatory frame-
work for firearm circulation in Ukraine, among
them: O.M. Bokii, I.V. Vasyliev, S.V. Didenko,
A.V. Korniiets, V.I. Kurylo, S.P. Paranytsia,
A.S. Pashyieva, and others. The scientific find-
ings of these scientists may constitute the theo-
retical basis for a critical analysis of the current
state of affairs in the regulatory framework for
making public policy on firearm circulation in
Ukraine.

Consequently, the aim of this scientific arti-
cle is to form a relevant scientific understanding
of the current state of affairs in the regulatory
framework for making public policy on fire-
arm circulation in Ukraine. This aim will be
achieved by implementing the following tasks
1) on the basis of a comprehensive analysis
of national administrative legislation contain-
ing the provisions governing firearm circula-
tion in Ukraine, to outline a system of laws
and by-laws that govern making public policy
in this field; 2) to highlight the main problems
of the current state of affairs in the legal and reg-
ulatory framework for making public policy on
firearm circulation in Ukraine; 3) to summarize
the results of the study in the conclusions to
the article.

2. Regulatory framework for the forma-
tion and implementation of state policy on
arms circulation in Ukraine

A comprehensive analysis of the current
legislation in Ukraine permits concluding that
the regulatory framework for making public
policy on firearm circulation in the country

today consists of groups of legal regulations, as
follows:

1. Laws and other regulations of the Parlia-
ment relating to firearm circulation:

1) The Constitution of Ukraine (para-
graph 4 of the preamble, articles 2, 17 and 27);

2) Statutory legal regulations regarding
individual issues of firearm circulation, in par-
ticular, the Law of Ukraine “On the National
Police” (clauses 21 and 22 of part 1, clauses 16
and 17 of part 2 of art. 23 etc.), “On the State
Bureau of Investigation” (clause 8 of part 1
ofart. 7, para. 1 of part 2 of art. 18), “On the State
Service of Special Communication and Informa-
tion Protection of Ukraine” (part 11 of art. 10,
para. 4 of clause 29 of part 1 of art. 14, clause 24
of part 1 of art. 15) and others;

3) Legal regulations and parliamentary
resolutions, provisions thereof regulate spe-
cial issues of firearm circulation, in particular
Resolution 2471-X1II of the Verkhovna Rada
of Ukraine of 17 June 1992 (annexes 1 and 2),
Law of Ukraine 3808-XII “On Physical Cul-
ture and Sport” of 24 December 1993 (part 1
of art. 1, part 15 of art. 48) etc.;

2. By-laws regulating various aspects of fire-
arm circulation in Ukraine, namely:

1) Issues relating to the operation of the per-
mitting system and the authorization (licence)
of objects of the permitting system, as well as
to monitoring (supervision) of compliance with
the relevant legislation (clauses 2, 4 of Section I,
clauses 9 and 11 of Section II of Resolution 576
of the Cabinet of Ministers (hereinafter referred
to as the CM) of Ukraine of 12 October 1992;
Order 82 of the Ministry of Internal Affairs
(hereinafter referred to as the MIA) of 4 Febru-
ary 2019; clause 1 of Order 252 of the Ministry
of Health of Ukraine (hereinafter referred to as
the MH) of 20 October 1999, clause 8 of Annex 5
of Order 246 of the MH of 21 May 2007);

2) Issues relating to manufacture, repair
of firearms and the acquisition, storage, trans-
port and use of firearms, maintenance of shoot-
ing ranges, firing fields and stands, in partic-
ular these regulations are: a) have general
significance (for example, Resolution 1000
of the CM of 2 December 2015, Resolution 1207
of 27 December 2018; Order 622 of the MIA
of 21 August 1998); b) cover specific groups
of actors that engage in activities that require
the acquisition, carrying and use of weapons
(departmental weapons), etc. (in particu-
lar, Resolution 575 of the CM of 12 October
1992, Resolution 1953 of 25 December 2002;
Orders 358 of the MIA of 27 April 2020, 183
of 27 March 2009, 619 of 6 July 2016, 694
of 20 July 2016 (and similar orders, in partic-
ular Order 347/631 of the Ministry of Defence
of Ukraine and the MIA of Ukraine of 7 July 2016,

103



9/2021

ADMINISTRATIVE LAW AND PROCESS

Order 344,/1260 of the Department of the State
Guard of Ukraine and the MIA of Ukraine
of 29 November 2016, Order 1300/366
of the National Anti-Corruption Bureau
of Ukraine and the MIA of 16 December 2016,
Order 149/358 of the Foreign Intelligence Ser-
vice of Ukraine and the MIA of Ukraine of 2 May
2018 and a number of other by-laws), 523
of 24 July 1996, 379 restricted of 13 June 2000,
Order 86 of the Main Directorate for the Pro-
tection of Aquatic Bioresources of the State
Committee for Fisheries of Ukraine of 15 June
1998; Order 227 of the Ministry of Educa-
tion and Science, Youth and Sport of Ukraine
of 15 March 2011; Order 343 of the Ministry
of Defence (hereinafter referred to as the MD)
of Ukraine of 17 July 2018, etc.); ¢) have statu-
tory and organizational significance (Order 619
of the Administration of the State Special Com-
munication and Information Protection Ser-
vice (hereinafter referred to as the State Spe-
cial Communication) of Ukraine of 5 October
2016; Order 650 of the MIA of 28 July 2017,
etc.); d) relating to awards in the form of fire-
arms and melee weapon (Order 693 of the MD
of 23 October 2012).

A critical analysis of this series
and at the many other legal instruments that
form the legal and regulatory framework for
public policy on firearm circulation enables to
conclude regarding the current state of affairs
in the legal and regulatory framework for
making public policy on firearm circulation in
Ukraine that:

1) Currently, no special legislation on firearm
circulation exists in Ukraine. It should be noted
that the urgent need for a legislative mechanism
for the firearms circulation in the State has been
recognized as such almost since the proclama-
tion of Ukraine’s independence. As a result, on
May 13, 1998 Draft Law of Ukraine 1032 “On
Arms” was submitted to the National Parlia-
ment (on the initiative of the Government)
and was withdrawn on December 24, 1999. In
the following years, almost two dozen more
draft laws were registered in the Ukrainian
Parliament, to a greater or lesser extent, aimed
at regulating public relations in the field of fire-
arm circulation;

2) The total number of provisions of current
legislation on firearm circulation in the State
indicates the absence of an appropriate mech-
anism and reliable guarantees for the exercise
by Ukrainian citizens of a number of fundamen-
tal rights granted to them by the Constitution
of Ukraine. First, with this regard, it is part 2
of article 27 of the Basic Law of Ukraine, which
guarantees every citizen the right to protect
his or her life and health and the life and health

of others from unlawful encroachments. In
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addition, it should be noted that part 1 of article
92 of the Constitution of Ukraine provides that
human and civil rights and freedoms, guaran-
tees of these rights and freedoms and the legal
regime governing property, including arms,
require to be regulated purely by law;

3) The inadequacy of the legal regulatory
mechanism for public relations in the field
of firearm circulation, which is a problem, inter
alia, due to the fact that:

a) to date, virtually all issues related to fire-
arm circulation have been resolved by by-laws
of the MIA of Ukraine (also by joint orders with
other central executive authorities) and other
departments;

b) anumber of legal regulations make legisla-
tion scattered, in particular with regard to regu-
lating specificities in the acquisition of non-mil-
itary firearms, ammunition, knives, pneumatic
weapons and other articles and materials, which
are subject to the authorization system in
the Armed Forces of Ukraine, the Foreign Intel-
ligence Service of Ukraine, the State Border Ser-
vice of Ukraine and the State Special Commu-
nications Service of Ukraine, the State Bureau
of Investigation, the Department of the State
Guard of Ukraine, the National Anti-Corrup-
tion Bureau of Ukraine and some other State
bodies. The analysis of the instructions regu-
lating the relevant issues enables to conclude
that the provisions of these instructions do
not specify the real features of the acquisition
of the relevant items of the authorization sys-
tem in each of these bodies, since in fact, these
are documents with common provisions, which
differ only in terms of the names of the bodies
involved in the acquisition of the items in ques-
tion. In this context, it would be appropriate
to make an instrument (parts of the instru-
ment) that would contain: first, provisions on
the acquisition of non-military firearms, their
ammunition, which are subject to the autho-
rization system; second, the range of actors to
whom the provisions apply. Moreover, when
certain features of the acquisition of such items
in a given State body require further clarifica-
tion, they may be further developed in the stat-
utory regulations of these State bodies;

¢) a number of by-laws in this field are
obsolete and in fact duplicate the provisions
of Soviet legislation, which in conjunction with
the new legal provisions, lead to contradictory
regulations on firearm circulation. This is also
manifested in the contradiction between such
legislation and the principles of the law relat-
ing to firearm circulation in the State (not fully
respecting the principle of humanitarianism,
justice, equality, etc.);

d) a number of existing regulations on fire-
arm circulation and self-defence equipment
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refer to legislation on firearm circulation,
on the certification of the authorisation sys-
tem objects, etc. that for years (sometimes for
decades) have not been in force in Ukraine.
For example, the references we have already
considered: 1) clause 3 of para. 2 of Regula-
tions approved by Resolution 706 of the CM
of Ukraine of 7 September 1993 is no longer in
force (since 1 January 2018) under the Decree
46-93 of the CM of Ukraine of 10 May 1993;
2) clause 1 of para. 2 of Order 619 of the MIA
of Ukraine of 6 July 2016, sub-clause 2 of clause
1 of Order 694 of the MIA of Ukraine of 20 July
2016, sub-clause 2 of clause 1 of Order 695
of the MIA of Ukraine of 20 July 2016 are not
in force (since 11 May 2021), as well as Order
1644 of the MIA of Ukraine of 29 Decem-
ber 2015. Next, in Order 650/272 of the MIA
of Ukraine and the State Customs Committee
of Ukraine “On approval of the Procedure for
the importation from abroad and exportation
from Ukraine of special self-defence equipment
charged with lacrimal and irritating substances”
of 19 October 1993, clause 2 provides for that
the relevant authorizations for business enti-
ties are issued in consistency with contracts on
the supply or sale of self-defence equipment,
namely, in accordance with the procedure
established by the Instruction approved by
Order 164 of the MIA of Ukraine of 25 March
1993, which has not been in force as early as
7 October 1998. Furthermore, sub-clause 1.2
of clause 1 of Order 379 restricted of the MIA
of Ukraine of 13 June 2000 states that the legal
basis for the use and application of the equip-
ment is the Regulations approved by Resolution
49 of the Council of Ministers of the Ukrainian
SSR of 27 February 1991, which has been
invalid since 30 December 2017;

r) the absence of a proper legal regulatory
mechanism for a large number of issues arising
in the field of firearm circulation. Moreover,
this conclusion is based not only on contempo-
rary challenges to which this legislation does
not effectively respond, but also on established
social relations in the field of firearm circula-

tion. In particular, there is no State register
of arms owners, no official general classification
of firearms, and no legal basis for the activities
of shooting sports organizations.

3. Conclusions

The regulatory framework for making pub-
lic policy on firearm circulation in Ukraine
is a set of laws and by-laws, which may be
grouped into a conditional and complex sys-
tem of regulations determining the legal regime
of firearm circulation in the State. Moreover,
the complexity of the system of legal regu-
lations considered in this scientific article is
excessive and unjustifiable from the perspective
of regulatory economy, since it makes the legis-
lation on firearm circulation in Ukraine, which
is the framework for making public policy in
this field, unclear. This issue is considerably
complicated by the fact that the current state
of affairs in the legal and regulatory framework
for making public policy on firearm circulation
in Ukraine is characterized by a variety of prob-
lems, specially issues such as: 1) The special law
on firearm circulation does not exist; 2) The
legislation on firearm circulation does not pro-
vide for an appropriate mechanism and reliable
guarantees for a number of Ukrainian citi-
zens' fundamental rights, which can be imple-
mented in the field of firearm circulation;
3) The ideological underlay of the legislation
on firearm circulation is based on the Soviet
concept of regulating social relations in
the field of firearm circulation; 4) A number
of provisions of the legislation on firearm cir-
culation in Ukraine are obsolete, contradictory
and contain references to regulations have not
been in force for years (for decades), etc. The
solution to most of the problems identified
is possible through the creation (taking into
account the development of scientific thinking
on the substance and content of public policy
on firearm circulation) of a special legal reg-
ulation on firearm circulation in Ukraine (in
which civil circulation of firearms will also be
legalized), as well as the arrangement (“codifi-
cation”) of relevant legal regulations.
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AKTYAJIbHUI1 CTAH HOPMATHBHO-ITPABOBOT'O 3ABE3IIEYEHH 1
®OPMYBAHHS TA PEAJIIBAL NEPFKABHOI ITIOJIITUKUA
Y COEPI OBITY 36POI B YKPAIHI

Anorauis. Memoto crarti € GopMyBaHHS aKTyalbHOI HAYKOBOI [yMKH CTOCOBHO IIOTOYHOTO CTaHY
HOPMaTHBHO-TIPaBOBOTO 6Gasucy (GopMyBaHHs ¥ peasisallii jepskaBHOI MOMTHKE y chepi 0biry 36poi
B Ykpaini. Pe3yavmamu. 3’scoBaHO HOPMAaTHBHO-ITPABOBY OCHOBY (hOPMYBAHHS Ta peasisalii Jepskas-
HOI TosliTUKK Y cepi 06iry 36poi B YkpaiHi, cuctemy sikoi cranoBuTh KoHcTuryiist Ykpainu (30Kpema,
a63. 4 mpeamOyJ, cT. ¢T. 2, 17 1 27) Ta CyKynHiCTh 3aKOHOAABYMX i MTI3aKOHHUX aKTiB afMiHiCTPATHBHO-
TO 3aKOHO/IaBCTBA. Ha mijicTaBi KpUTHYHOTO aHAI3y HOPM BUOKPEMJIEHMX HOPMATHBHO-ITPABOBHX aKTiB
OOIPYHTOBYETBCS [IyMKa TIPO Te, 110 MOTOYHMI CTaH HOPMATUBHO-IIPABOBOIO 3abe31eyeHHst (hopMyBaHHS
i peastizarii zepxaBHoi nosiTuky y cepi 06iry 36poi B Ykpaiti XapakTepusy€eTbcs TAKUMU IPOOJIeMaMH,
stk: 1) BizCyTHICTD CHIENIABHOTO 3aKOHOABYOTO aKkTa Ipo 006ir 36poi (xoua 3 1998 p. BianosiaHi npoexTn
3aKOHIB YKpaiHM IIOBCSIKYAC O/[ABATINCS /10 HAIIIOHAILHOTO TTapJIaMeHTy); 2) 3arajibHa CyKYIIHICTb 110J10-
JKeHb YMHHOTO 3aKOHOJIABCTBA MPO 06ir 36poi B JiepKaBi BKa3y€ HA BIJICYTHICTh HAJIEKHOTO MEXaHI3MYy
Ta HAJAIITHYX TapaHTiil peasisaiii TpoMagsIHaAMU YKpaiHH 11101 HU3KU (DyHAAMEHTATbHIX TIPaB, HATAHNIX
im Koncruryniero Yxpainu (nacamnepesn u. 2 cr. 27, u. 1 ct. 92); 3) HeocTaTHS AKIiCTb IIPABOBOTO PeTy-
JIOBAHHSI CYCHIJIbHUX BitHoCuH y cepi 06iry 36poi. 3's1coBaHo, 1110 HOpMAaTUBHO-IIPABOBE 3a0e311eYeHHsI
dhopMyBaHH4 ii peasizalii gepkaBHOI 10JiTHKY Y cepi 06iry 30poi B YKpaiHi BUABISETHCS B CYKYTHOCTI
HOPMATUBHO-TIPABOBKX AKTiB 3aKOHOJIABYOTO Ta IIi[3AKOHHOTO XapaKTepy, 10 MOXYTh OyTH 3rpyIIOBaHi
B YMOBHY Ta CKJIAJIHY CHCTEMY aKTiB, IKi BU3BHAYAIOTh IIPABOBUIA peskiM 06iry 36poi B sepxasi. Bucnosku.
VHaCJIiI0K TIPOBEAEHOTO Y CTATTI aHAMI3Y HATOJIONTYETHCS HA TOMY, 1[0 BUPILIEHHS GiIbIIOCTI 3 BHOKPEM-
JIeHUX 1IPOo6JIEM MOJKJIMBE IIUISIXOM CTBOPEHHS (3 YPaxyBaHHSIM PO3BUTKY HAYKOBOI JIyMKH IIIO/[0 CYTHOCTI
Ta 3MICTy JIepsKaBHOI HOMITHKY y cdepi 06iry 30poi) clemiaabHOro 3akoHOAABYOro akTa mpo obir 36poi
B YKpaiHi, y skomy Gyzie JieraaisoBaHo i UBLIbHUI 06T BOTHEMAIbHOI 3GPOi, 8 TAKOXK YIOPSIIKYBaHHS
(«xomucikariii») BiJINOBiIHUX HOPMATUBHO-TIPABOBUX aKTiB.

Kmouosi caoBa: aepxasHa noiituka y cdepi 06iry 36poi, HOPMAaTHBHO-IIPaBOBA OCHOBA,
HOPMAaTUBHO-IIPABOBYI aKT, 06ir 36poi, IPaBOBE PeryJIoOBaHHs, Peaslizallis 1epKaBHOI OJITUKY, pehopMa
3aKOHO/IABCTBA, (DOPMYBAHHS JIEPIKABHOI IO THKH.
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GUILT AS AN ELEMENT OF A TAX OFFENSE

Abstract. The authors substantiate the relevance of the issue under consideration, which is closely
related to bringing a taxpayer to justice under the updated version of the Tax Code of Ukraine; from
now, it can take place only if there is a set of elements of an offense involving core element — guilt. The
purpose of the article is to analyze the essence and legal regulation of guilt as an element of a tax offense,
and the tasks embrace analysis of the concepts and categories, including “guilt”, “intent”, “unreasonable,
dishonest and without due diligence”, establishment of a legal basis, which ensures the functioning
of the relevant institution, the determination of methodological principles, and the development
of recommendations for applying the concept of guilt of a taxpayer for the committed tax offense.
Research methods: the methodological ground of the study is a set of general and special methods used
in the science of financial law. Results. Attention is paid to the conceptual and categorical framework
of the institution of responsibility in law, taking into account the peculiarities of taxation. By relying on
the analyzed scientific opinions and provisions of normative legal acts, the authors additionally argue
that the body of a tax offense consisting of such components as object, actus reus (physical element),
subject, mens rea (mental element) comprises features (elements) established by tax law the combination
of which allows considering an illegal act as a tax offense. Among the listed features are those that are
not absolute. In particular, it refers to the guilt of an act. Considerable emphasis is put on the category
of the taxpayer’s bona fides. Approaches to its understanding by the scientific community and its use in law
enforcement practice are analyzed. It is highlighted a correlation between the procedure for establishing
the taxpayer’s guilt and the effect of the presumption of guilt / innocence in terms of tax liability. The
authors have interpreted a range of other concepts, including “act against all sense” and “act without
due diligence”. The stand of the State Tax Service of Ukraine on the development of a methodology
for performing tax control measures in the part of implementing the concept of bringing a taxpayer
to financial responsibility in case of proving his guilt is shown. In December 2020 and March 2021, it
prepared the relevant information and recommendations. Conclusions. By relying on the current case
law of applying the concept of the taxpayer’s guilt in a tax offense, the authors have concluded about
the content and features of the guilt category in tax law. Based on research findings, the authors have
put forward methodological fundamentals for the application of the concept of the taxpayer’s guilt for
the committed tax offense in practical activity of the domestic fiscal authority.

Key words: tax law, tax offense, guilt as part of offense, taxpayer, tax obligation, supervisory agency.

1. Introduction

The vast majority of study guides on law
theory contains a separate chapter devoted to
behavior in law, i.e., its characteristics as to com-
pliance with provisions of legal rules. Branch
legal rules comprise formally-obligatory crite-
ria which allow conducting a legal assessment
of actions, conduct, inactivity of the parties to
legal relations in the relevant realm.

© M. Karmalita, O. Dragan, 2021

Entering into legal relations, participants
seek to exercise their rights and freedoms
and meet their interests and needs. If their
conduct damages legitimate private and/or
public interests and is contrary to legal rules,
it is illegal. The offense is a kind of unlawful
conduct which is characterized by specific fea-
tures. Their presence makes it possible to qual-
ify unlawful conduct as a violation of legal rules
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and may result in bringing a person to legal
liability. It is about the act of a person which
has an external manifestation, is dangerous
to the public, and breaches a particular legal
rule. The features complete the characteristics
of offenses committed by individuals, namely:
the conscious, willed nature of the act and its
guiltiness.

Taking into account outcomes of the study
of the conceptual and categorical framework
of the tax law of Ukraine (Baik, 2019), it is
emphasized that scientists divide features
of a tax offense into objective and subjective.
Objective features of a tax offense are 1) social
damage which lays the groundwork for public
security; 2) illegality; 3) punishability. Subjec-
tive features of a tax offense are 1) guiltiness;
2) sanity (passive dispositive capacity).

The set of the above subjective and objec-
tive features determining an illegal act as a tax
offense constitute the body of the tax offense
(Podatkove pravo, 2012), which is a sole reason
for bringing a violator of the tax law to liabil-
ity. The body of a tax offense, consisting of such
components as object, actus reus (physical ele-
ment), subject, mens rea (mental element), is
characterized by the features (elements) estab-
lished by the tax law the combination of which
allows considering an illegal act as a tax offense.
Among the above features are those that are
not absolute. In particular, it refers to the guilt
of the act.

There are two main types of representation
of the guilt concept in legal doctrine, namely:
1) legal liability arises exclusively for a guilty
act; 2) legal liability arises for both the guilty
act and the innocent act (Oleshko, 2011).

Guilt in law theory is considered as
the principal condition for the incurrence
of legal liability for the person who commit-
ted the offense. M. Kucheriavenko marks
guilty conduct (along with the public dan-
ger of the act and the illegality of actions or
omissions) among the features of a tax offense
(Kucheriavenko, 2016). The general theo-
retical construction shows that the following
is not regarded as an offense: the infliction
of harm in the absence of guilt; the act is not
illegal, conscious, and willful. According to
O. Skakun, it is accidental, complex, innocent,
has exclusively external features of an offense.
Thus, an innocent act does not entail legal lia-
bility (Skakun, 2009). The authors state that
determining the essence of guilt is a key aspect
in studying the body of any offense. A. Bryz-
ghalin, Z. Budko, O. Hedziuk, D. Hetmant-
sev, E. Dmytrenko, O. Domin, A. Ivanskyi,
M. Kucheriavenko, O. Pokataieva, Yu. Rovyn-
skyi et al. laid the general theoretical grounds
of guilt as an element of a tax offense.
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2. Guilt as an element of the body
of an offense, incl. of a tax offense

Legal doctrine generates the definition
and terminology of an offense. The consolida-
tion of some definitions at the legislative level
(in Ukraine — the Tax Code of Ukraine (here-
inafter — TCU) takes place due to law-making
activity. At the same time, neither the defini-
tions of concepts provided in Art. 14 of TCU
nor other articles of the basic tax law interpret
“guilt”.

With  the development of society
and the state and complication of legal rela-
tions, the institution of legal responsibility is
subject to transformational changes, and its
rules are revised and improved. Amendments
to TCU made in January 2020, incl. in terms
of the qualification of a tax offense, the amount
of liability for a tax offense and mitigating cir-
cumstances, did not provide a statutory defini-
tion of guilt and resulted in active discussion
of updating the guilt concept in tax law by
scholars and practicing lawyers.

A tax offense, as well as the offense in gen-
eral, is characterized by the following features:
social harm or socially dangerous of conduct;
illegality; conscious act of will; activity or
omissions, guiltiness, and punishability. In
the absence of the above features, the act cannot
be considered an offense. This is stipulated by
the fact that legal rules can affect the acts of will
of a person controlled by human consciousness.
In other circumstances, a prescribed rule cannot
be implemented.

The above aspects are applicable only
towards an individual because the individual
has intellect, i.e., the ability to act voluntarily.
Therefore, this statement is based on the psy-
chological concept of guilt (Joffe, 1955) pre-
dominant in the scientific and practical scope.
S. Pepeliaiev distinguishes intellectual and voli-
tional criterion in guilt and notes that their dif-
ferent combination forms the basis of the divi-
sion of guilt into forms (Pepeljaev, 2000). The
presence of a person’s free will to commit
a tax offense is a criterion of guilt in the form
of intent. Under such conditions, it is assumed
that the perpetrator was aware of the illegal
nature of his actions (omissions), wanted, or
knowingly allowed ensuing their harmful con-
sequences. In other circumstances, the per-
son who committed the offense was not aware
of the illegal nature of his actions (omissions)
or did not want / anticipate the onset of socially
detrimental consequences but had to and could
realize them — it is about negligence.

Methods of proving guilt have not yet been
developed in financial law. It is believed that
the net result is that guilt transited to the cat-
egory of legal presumption from the category
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of a subject of proving that gave rise to a rather
negative phenomenon: formally declaring
the presumption of innocence, the domestic
legislator constructed a mechanism of the pre-
sumption of guilt. The authors admit the fact
that there is no unambiguous evidence evidence
that would unequivocally confirm the genuine
mental processes occurring in the perpetrator’s
mind. As A. A. Ivanskyi highlights, the legis-
lator interprets the perpetrator’s guilt not as
the genuine psychological processes that took
place in his mind but as those which, in his
(legislator’s) opinion, took place in the mind
of the perpetrator (Ivanskyi, 2008). The scien-
tist notes that the clarification of psychological
processes, which took place in the perpetra-
tor’s mind, is conducted by authorized persons
at their discretion and understanding based on
their assessment of the state and a conscious
experience of the perpetrator.

If the subject of a financial offense is
an individual, then, according to the principles
of the concept, there are no discussions about
establishing his guilt. However, it is known that
legal entities can be the subjects of financial
relations (government agencies, local govern-
ment bodies, enterprises, institutions, organi-
zations, etc.). In this case, the guilt of a legal
entity is considered as the guilt of its officials
or employees, or another approach may be used
to establish the guilt of the perpetrator. Domes-
tic tax legislation does not single out an article
that would elucidate the concept and features
of the guilt of a legal entity-taxpayer.

Not supporting psychological theory,
the authors do not share the view that “the guilt
of an individual who has committed a tax offense
should be regarded as his mental attitude to his
illegal act of the violation of tax law and aware-
ness of ensuing socially harmful (socially dan-
gerous) consequences.

The authors believe that the normative
theory, which is an alternative to the psycho-
logical understanding of guilt, deserves special
attention. It interprets guilt not as a conscious
act but as a characteristic of the preparator’s
activity in a particular context (Puginskij,
1979). Although such a definition of guilt is
permissible towards all taxpayers as subjects
of a tax offense — it has positive nature com-
pared to the previous approach — the practical
identification of guiltiness with the wrongful
conduct of a person causes mixing of concepts
and requires their clear statutory consolidation.

Scientists put forward a rational proposal to
combine individual aspects of these approaches
to understanding guilt, which together will
address interrelated issues. A. Ivanskyi insists
that guilt as intent or negligence should be
an integral element of any offense, incl. finan-

cial (Ivanskyi, 2008). The authors agree with
the scientist in terms that “the very princi-
ple of responsibility for guilt is a progressive
achievement of the theory of responsibility, as
it is a significant guarantee of individualization
and validity of responsibility”. D. Hetmantsev,
T. Kushnarova, A. Selivanov, and other scholars
also stressed the need to enshrine guilt in finan-
cial legislation, in particular, tax law, as well as
the principle of financial liability if there is guilt.

Today, Article 23 of the Criminal Code
of Ukraine defines guilt: guilt is a person’s
mental attitude to a committed act or omission
prescribed by this Code and its consequences
in the form of intent or negligence. The follow-
ing articles of the Code define intent and neg-
ligence and name their types. Thus, there is
direct and indirect intent. Direct intent means
that a person was aware of the socially danger-
ous nature of his action (acts or omissions),
foresaw its socially dangerous consequences,
and wanted them to occur. Indirect intent
means that a person was aware of the socially
dangerous nature of his action (acts or omis-
sions), foresaw its socially dangerous con-
sequences, but didn’t want them to occur,
and consciously assumed their occurrence
(Article 24 of the Criminal Code of Ukraine.
According to the rules of criminal law, negli-
gence is divided into criminal illegal self-es-
teem and criminal illegal carelessness.

The Code of Ukraine on Administra-
tive Offenses didn’t enshrine the definition
of “guilt”, but guilty activity is a characteris-
tic feature of an administrative offense under
Art. 9 of the Code. Therefore, an administra-
tive offense (misdemeanor) is an illegal, guilty
(intentional or negligent) act or omission
which trespasses against public order, property,
rights and freedoms of citizens, the established
order of management, and entails administra-
tive liability under the law. The proposed defi-
nition indicates the types of guilt of the per-
son who committed the offense, such as intent
and negligence.

According to civil law, guilt is the basis for
liability for breach of obligation (Article 614
of the Civil Code of Ukraine). In this context,
it is established the following: a person who vio-
lated the obligation is liable for his guilt (intent
or negligence) unless otherwise provided by
contract or law. A person is innocent if he proves
that he has bent every effort to fulfill the obliga-
tion properly; the person who violated the obli-
gation proves the absence of guilt.

3. Theoretical and methodological princi-
ples of establishing the guilt of a taxpayer for
the committed tax offense

Pursuant to Art.109 of TCU, a tax offense
is an illegal, guilty (in cases directly provided

109



9/2021
FINANCE LAW

by TCU) act (action or omission) of a taxpayer
(including similar persons), controlling bodies
and/or their officials (officers), other entities in
cases directly provided by TCU. The peculiarity
of such a definition is the consolidation of a new
independent feature of the offense — the guilty
act (action or omission) of the offender.

Novelties of tax laws include the provisions
of para. 109.3 of Art. 109 of TCU and para. 111.3
of Art. 111 TCU, namely:

— in the cases specified in para. 119.3
of Art. 119, paras. 123.2-123.5. of Art. 123,
para. 124.2, 124.3 of art. 124, paras. 1251.2—1251.4
of Art. 125! of TCU, a necessary condition for
bringing a person to financial responsibility for
the committed tax offense is the establishment
of the person’s guilt by monitoring bodies;

— bringing a natural or legal person to
financial responsibility for a tax offense, which
provides for the establishment of the person’s
guilt by monitoring bodies, does not enshrine
the presumption of guilt of a natural person
or officials (officers) of a legal entity in cases
of bringing the natural person or officials (offi-
cers) of the legal entity to the liability of other
types and does not release from the obligation
to prove it in the manner prescribed by law.

Consequently, the establishment of the per-
son’s guilt for the committed tax offense is pos-
sible in case of its proof by the fiscal authority.
For example, in the USA, a taxpayer shall not
be held liable if he provides evidence that he has
shown concern and precaution (such a degree
of care and precaution as a reasonable, cautious
person would have shown) but violated the law
because of circumstances he could not con-
trol. In the United Kingdom of Great Britain
and Northern Ireland, a taxpayer is obliged to
state a justified reason for his contempt of legal
obligations, otherwise such contempt will be
interpreted as “a failure to do what any intelli-
gent person would do”.

In this context, the authors consider it rea-
sonable to pay attention to the interrelations
between the procedure for establishing the guilt
of the taxpayer and the effect of the presump-
tion of guilt / innocence in tax liability. In
the USA, the presumption of taxpayer’s guilt is
applied even if a person is charged with a crimi-
nal offence. Thus, the legislation of many foreign
countries enshrines the presumption of guilt/
innocence among the conceptual framework
of bringing a person to justice for violating tax
legislation.

Based on the achievements of legal science,
it is noted that liability for guilt is a principle
of substantive law and the presumption of inno-
cence — of procedural. Tax law is characterized
by a combination of substantive and procedural
rules within one system. Although the pre-

110

sumption of innocence is a constitutional prin-
ciple (according to Art. 62 of the Constitution
of Ukraine), its legal influence goes beyond
criminal procedure, acquiring interbranch sig-
nificance. Branch specifics affect the content
and application of the presumption of inno-
cence within a particular branch, sub-branch,
and institution of law (Demin, 2003).

In the context of domestic tax legislation,
paragraphs 4.1.4 of Article 4 of TCU enshrine
the presumption of legality of taxpayer’s deci-
sions, if the rule of law or other normative
legal act issued based on the law, or if the rules
of different laws or normative legal acts pre-
suppose ambiguous (diversified) interpretation
of rights and obligations of taxpayers or mon-
itoring authorities; as a result, it is possible to
make decisions in favor of both the taxpayer
and the monitoring authority.

Article 112 of TCU elucidates cases when
a taxpayer is held guilty:

— establishing a person’s compliance
with the rules and regulations for violation
of which TCU provides for liability, but a fail-
ure of the person to take sufficient measures to
comply with them;

— monitoring body’s proof that a taxpayer
acted imprudently, unscrupulously and without
due diligence in performing actions or commit-
ting inactions, which entail liability.

As for proving reasonableness, good faith
and due diligence, scientific literature often
defines them as the limits of the exercise of sub-
jective rights. Good faith is a characteristic fea-
ture of the behavior of the subject of legal rela-
tions if the person, who carries it out, is aware
of his responsibility to other members of society,
focuses on the honest performance of their obli-
gations, follows socially useful intentions. In
exercising rights and responsibilities, the legal
essence of reasonableness is the need of partic-
ipants to balance their actions with the goals
of objective right, legal patterns of behavior,
rights, freedoms, and legitimate interests of oth-
ers, as well as society and the state. Prudence is
discussed as a caution, predictability of future
actions, etc.

“Being a bona fide taxpayer means having
some advantages” — taxpayers made this con-
clusion in 2012, associating the taxpayer’s good
faith with automatic VAT refunds and indicat-
ing that entrepreneurs must be strongly aware
of the need for full and timeous payment of taxes
(Sobuckij, 2012). At the same time, it is men-
tioned the positive (during the last 36 months)
tax history of taxpayers, which will help reduce
procedure duration. In this context, one can
conclude that bona fides and conscientious per-
formance of the tax obligation are interchange-
able categories.
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TCU uses the concept “good faith” in sev-
eral articles, and only in one of them — in terms
of financial liability for a tax offense (para. 112.2
of Art. 112 of TCU). The definition of “good
faith” has been discussed in scientific contri-
butions for a long time (Karmalita, 2019). The
concept of “good faith” has a dual nature. In
the objective sense, good faith means require-
ments for the conduct of an indefinite circle
of participants in civil relations set by the rules
of law and customs of business. In the subjective
sense, good faith is an assessment of the conduct
of the subject of legal relations for compliance
with the rules of morality established in soci-
ety, respect for the rights of other participants
in legal relations (Bakalinska, 2011). Criteria
of good faith may involve the taxpayer’s com-
plete and timely fulfillment of his obligation
to pay taxes and fees; the absence of elements
of a tax offense in the actions of a person (Pas-
hkov, 2004). When analyzing cases of mala fide
found in the case law, S. Savseris points out that
a “dishonest taxpayer” is a person who imple-
ments fictitious and fraudulent transactions
to obtain tax benefits (Savseris, 2006). There
is a similar approach requiring the use of judi-
cial doctrines (concepts) developed by foreign
and domestic case law as criteria for confirming
mala fide (Ardashev, 2005).

The taxpayer’s commission of actions or
inaction without due diligence is another com-
ponent of establishing his guilt by the controlling
body. Due diligence means that the taxpayer
must express reasonable diligence in selecting
a counterparty: to establish its legal capacity,
the authority of persons acting on its behalf,
and, in an ideal scenario, clarify the good faith
of the counterparty in terms of tax payment
(Putilin, 2009). A. Pilipenko structures the ter-
minological understanding of the phrase “due
diligence” in which the word “due” corresponds
to the commission of particular legal actions by
business entities (Pilipenko, 2018). In his opin-
ion, the term “prudence” should be interpreted
in the applied sense as a variation of actions
that have an element of potential internal eco-
nomic security, which allows the business entity
to carry out its activities without reputational
and entrepreneurial risks. Thus, when select-
ing a counterparty, the economic entity must
take sufficient and reasonable efforts to verify
the reliability and capabilities of an individual
to implement the relevant agreement. However,
it is of paramount importance to clarify what
an entity should do (what expresses the suffi-
ciency of the measures taken) when selecting
a counterparty to avoid the claims of regulatory
authorities.

Consequently, in selecting a counterparty,
the entity shall take reasonable and sufficient

efforts to verify the reliability and capabilities
of the entity to fulfill its obligations. There
remains an open issue about what efforts
the business entity should take (what expresses
the adequacy of the efforts taken) when select-
ing a counterparty to avoid claims from fis-
cal authorities in the future. Efforts aimed
at obtaining the following documents from
the counterparty may seem reasonable from
the taxpayer’s perspective: charter or memo-
randum of association; copies of the state reg-
istration certificate; copies of a VAT number;
documents confirming the authority of the per-
son signing the contract; copies of the license to
carry out the activities provided for in the con-
tract, in case of its licensing.

In science and practice, the doctrine of tax
due diligence is used as a legal precondition for
obtaining a tax benefit. N. Blazhivska empha-
sizes that good faith taxpayers need to pre-
pare the evidence base, which would confirm
the manifestation of due diligence in selecting
a counterparty. Thus, before making the deal,
a “prudent” VAT payer in Ukraine should
at least, but not limited to, check his counter-
party for tax “integrity” by relying on available
databases, as well as be ready to give evidence to
prove the validity of the counterparty’s choice,
etc. (Blazhivska, 2019).

In foreign countries, monitoring bodies, in
their consultations and explanations, provide
a taxpayer with recommendations on how to
assess their risks and set guidelines for identifying
reasonable prudence when checking their coun-
terparties. However, the rules of domestic legis-
lation do not stipulate the obligation of the tax-
payer to check its counterparties additionally.
It is not specified what information about one’s
counterparty the taxpayer must check to comply
with the doctrine of tax due diligence.

D. Alexandrov, Judge of the Supreme Court
of the Republic of Belarus, emphasizes that
the principle, underlying the tax laws of many
countries of the world, focuses on obedient
conduct, exclusion of taxpayer’s gaining any
benefit from his illegal actions for tax savings
and unjustified advantages over other taxpay-
ers and provides for the implementation of a set
of measures aimed at general tax compliance
by taxpayers (Aleksandrov, 2019). It is neces-
sary to state that the legislation of the Republic
of Belarus makes it possible to create a “por-
trait” of a bona fide taxpayer consistently fol-
lowing a risk-based approach. This is also about
the expediency of introducing “tax history”
into the practice of tax authorities which will
differentiate taxpayers according to the degree
of their good faith.

The good faith of a taxpayer is manifested in
his tax culture, which directs him to indepen-
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dent, voluntary fulfillment of the tax obligation
in strict accordance with statutory provisions.
In the case of finding the taxpayer’s abuse
of an option to fulfill the tax obligation inde-
pendently, he loses the trust of the state and he
must pay a settled amount of taxes to the bud-
get. According to para. 4 of Article 33 of the Tax
Code of the Republic of Belarus, the grounds for
adjustments are as follows:

— misrepresentation of data on business
transactions, taxable items, which are ren-
dered in accounting, tax returns, other ele-
ments and information necessary for deduction
and payment of taxes (fees);

— the main (business) purpose of the busi-
ness transaction: non-payment, incomplete pay-
ment, offset or refund of taxes (fees);

— lack of reality of the conducted business
transaction.

At the same time, the legislator recog-
nizes the following as important components
of the taxpayer’s good faith: the taxpayer’s
active exercise of his right to check data on
the reliability of the counterparty’s reputation
using open state information resources (sub-
para. 1.13, para. 1 of Art. 21 of the Tax Code
of the Republic of Belarus); the taxpayer’s ful-
fillment of the obligation to ensure the verifica-
tion of primary accounting documents for their
compliance with the legislative requirements
(sub-para. 1.16, para. 1 of Art. 22 of the Tax
Code of the Republic of Belarus).

In the 2015-2017 cases, foreign judicial
practice took into account the following evi-
dence to verify the legality of the decisions
of monitoring authorities about additional tax
assessment for businesses which had coun-
terparties with increased risk of tax offenses:
coordination of actions of the payer and coun-
terparty to establish a sort of statutory compli-
ance to obtain tax saving; the complex nature
of the taxpayer’s actions within the tax scheme
(the commission of such actions in conducting
ordinary business activities is excluded); con-
ducting transactions involving goods that were
not manufactured or could not be manufactured
in the quantity specified in the primary account-
ing document, etc. The criteria of the mon-
itoring body, which laid the foundation for
the conclusion on proving the guilt of the tax-
payer, comprised: explanations of the director
of the organization on the formal nature of his
status and failure of the contractor’s employ-
ees to carry out construction works; expla-
nation of the founder of the counterparty for
the formal nature of the state registration
of a legal entity at the request of third parties;
counterparty’s lack of staff; the counterpar-
ty’s long-term failure to run financial and eco-
nomic activities, submit tax returns to the tax
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authority; invalidity of the passport in the name
of the counterparty due to the death of its true
owner; discrepancy of the shipping point speci-
fied in the consignment note with the location
of the counterparty; absence in the consignment
note of data on actually concluded agreements,
numbers of shipping manifest; the column
“Goods accepted” in the consignment note is
signed by a person who is not responsible for
the transaction; the absence of contractual
relations between the consignee and the owner
of the warehouses specified in the consignment
note as the shipping point; analysis of data
on the flow of funds in the current account
of the counterparty indicates their transfer as
tax payments in the minimum amount, the lack
of costs for real financial and economic activities
(incl. capital lease, telephony services, payment
of wages, etc.).

As you can note, the qualifying elements
of establishing the guilt of the taxpayer are put
forward to the economic activity of the taxpayer
(in particular, to prepare for it during the selec-
tion of contractors, to keep tax records during
the preparation of primary documents and cal-
culate the amount of tax liabilities).

Today, judicial staff also pays a lot of atten-
tion to the updated concept of guilt in tax law.
They are concerned about striking balance
between the interests of taxpayers and the state.
They point out that they are authorized to
make a final decision on the interpretation
of guilt and application of the relevant TCU
provisions, and hope to develop a well-estab-
lished practice within this category of cases
(Khanova, 2021).

The Judgement of the Supreme Court in
case No. 826/6821/13 as of 17.12.2020 stated
that tax due diligence is a legal precondition
for obtaining a tax benefit, which means that
good faith taxpayers must take care of arrang-
ing an evidence base that would confirm due
diligence in selecting a counter party. Domes-
tic case law shows that the very tax authorities
and judges are not ready to modify Art. 109
of TCU. Judgements of Kharkiv District Admin-
istrative Court in case Ne 520/8790/21 as
of 14.07.2021 and Dnipropetrovsk District
Administrative Court in case Ne 160,/9112/21
as of 12.08.2021 just copy provisions of the code
and neither indicate any interpretation of guilt,
nor provide the features of guilt of a taxpayer.
The Judgment of Odessa District Adminis-
trative Court in the case No. 420/5497/21 as
of 28.07.2021 contains the following provision:
given legal instructions for the rules of retail
sale of alcohol products by business entities, i.e.,
the availability of relevant licenses and prohi-
bitions on their sale without payment transac-
tions recorders (PTR) and not in the designated
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place, the entity may be prosecuted for violat-
ing the rules, i.e.,, committed illegal acts. The
authors regard the above as an example of prov-
ing the guilt of a taxpayer.

The State Tax Service of Ukraine recog-
nizes the importance of developing a tax con-
trol methodology in terms of implementing
the concept of bringing the taxpayer to finan-
cial liability provided that his guilt is proved.
It has elaborated the relevant recommenda-
tions in December 2020 and March 2021 (Let-
ters of the State Tax Service as of 31.12.2020
Ne 24242/7/99-00-20-01-02-07 and as
of 26.03.2021 Ne 7485/7/99-00-18-02-02-07).

4. Conclusions

Ukraine has recently faced a tendency for
narrowing the scope of existing individual rights
because the legislator is guided by the financial
and economic capacity of the state and seeks to
maintain a fair balance between the interests
of man, society, and the state. One is put in mind
of the well-known postulate of Roman law: bona
fides semper praesumitur, nisi malam fidem
adesse probetur — bona fides is always presumed
until malicious intent is proven.

Basic requirements for legal support
of private and public interest in taxation are
preciseness of rules, observance of taxation
principles and tax law, consistent law enforce-
ment practice, reliable protection of legiti-
mate interests in case of violation (Karmalita,
2019). The authors believe that the legislator’s
regulatory use of the concepts of reasonable-

ness, good faith and due diligence in TCU has
reinforced the tendency of law enforcement
practice to analyze the conduct of taxpayers
carefully. However, it is important to prevent
arbitrary assessment by the monitoring author-
ity in terms of the obligation to prove the level
of competence of the authorized entity.

Summing up the outcomes of this article, it
should be noted that:

1) the legal doctrine lacks the unity
of views on the category of guilt as an element
of a tax offense. One of the key points in apply-
ing the concept of taxpayer’s guilt may comprise
a combination of statutory and psychological
approaches in its definition;

2) TCU today does not define the criteria
of good faith, reasonableness and due diligence
of the taxpayer. In the absence of a consistent
legal consolidation of the concept, features
and consequences of bad faith, unreasonable
andimprudentconductofthetaxpayer,theefforts
of the controlling authority to prevent harm to
the public interest due to abuse of rights by tax-
payers are discretionary powers;

3) when assessing the actions/inaction
of a taxpayer with a “fictitious” counterparty,
first of all, one has to assess the degree of involve-
ment of each party in the offense, identify
the direction of actions of a particular taxpayer
for violating the law, and determine its good
faith, reasonableness and due diligence — this
requires the use of unconditional and expressly
interpreted evidence.
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BUHA AK EJEMEHT HIOJATKOBOTO ITPABOIIOPYIIEHHA

Auoranisi. Y crarti o6IpyHTOBYETHCS aKTYalbHICTh BH3HAYEHO! TEMATHKH, IO TICHO IMOB'SI3aHA
3 MIUTAHHAM TPUTSATHEHHS 10 IOPUINYHOI BiINOBIATBHOCTI TJIATHUKA TTOATKIB B YMOBAX [Iil OHOBJIEHOI
penaxkiiii IlomarkoBoro kozekcy Ykpainu: BigTenep opunyHa Bi/ilMOBilaIbHICTh MOKE MATH MiCII€ JIUTIe
Ha ITi/ICTaBi HASIBHOCTI CKJIATy TIPABONOPYIIEHHS 3 BAsKJIMBUM €JIEMEHTOM — BUHOI0. Memoro cTatTi € aHa-
JIi3 CYTHOCTi Ta HOPMATUBHO-TIPABOBOTO PETYJIIOBAHHS BUHU SIK €JIEMEHTY TIOJIATKOBOTO TIPABOIOPYIIEH-
ns. {i mocarnenmio cupusioTh Taki 3aBAAHHsA: 3AifiCHENHS aHATI3y TOHATD i KaTeropiii, 30kpemMa «BHHa,
«YMHUCEN», «<HEPO3YMHO, He0OPOCOBICHO Ta 6e3 HAJIEKHOI 06aUHOCTI»; BU3HAUECHHS HOPMATUBHO-IIPa-
BOBOTO MATPYHTS, 110 3a0e3iedye (HyHKI[IOHYBaHHS BiAIOBIIHOTO iHCTUTYTY; BU3HAYEHHS METOAOJIO-
riyHUX 3acaji Ta Po3pobJIeHHs PEKOMEH/AIL 010 3aCTOCYBAHHS KOHIEIIIIT BUHM MIATHUKA MOJATKIB
3a BYMHEHE MOJIATKOBE TPaBoONopyIieHts. Memoou docaidvcenns. MeToon0ridHa OCHOBA I0CIIUKEH-
HA TIpe/ICTaBJeHa KOMIIJIEKCOM 3aralbHOHAYKOBUX 1 CIIEIiaJIbHIX METO/IiB, SIKi 3aCTOCOBYIOTbCS B HAYIIL
inancoBoro mnpasa. Pesyavmamu. AKIEHTYEThCS Ha MOHSTIITHO-KATErOpiaibHOMY amapari iHCTUTYTY
BIIMOBIIJIHOCTI Y TpaBi 3 ypaxyBaHHsM ocobiuBocteil cdhepu onogaTkyBants. Ha migcrasi mpoana-
JII30BAHUX HAYKOBUX JYMOK Ta IIOJIOKEHb HOPMATHBHO-IIPABOBHX aKTiB I0/IATKOBO apTyMEHTYEThLCH, 1110
CKJIAJT IOIATKOBOTO [PABOTIOPYIEHHS 3 TAKMMU KOMIIOHEHTaMH, Ik 06’€KT, 06'€KTUBHA CTOPOHA, Cy6’€KT,
cy6’eKTHBHA CTOPOHA, — 1I¢ BCTAHOBJICHI HOPMaMU [OJIATKOBOTO IIPaBa O3HAKMU (eJIEMEHTH ), CYKYIHICTh
SKUX JIa€ 3MOTY BBaKAaTH NPOTHUIIPABHE JisSHHS MOAATKOBUM IipaBonopyieHHsM. Ceper mepesiyeHIx
03HaK € TaKi, Mo He € abCoMOTHUMHU (30KPEMa, iI€ThCs PO BUHHICTD TisHHS). 3HAUHy yBary MpUIJIeHO
Kareropii 106pocoBicHOCTI TTaTHIKA MoarkiB. [IpoaHamizoBaHo miAXoau 0 il pO3yMiHHST B HAYKOBUX
KOJIaX, & TAKOXK BUKOPHCTAHHA Y IIPABO3ACTOCOBHIH MPaKTUIli. AKIIEHTOBAHO Ha CIIiBBi/[HOLIECHHI MOPSI-
Ky BCTAQHOBJIEHHSI BUHU TJIATHUKA MO/ATKIB Ta /i IPe3yMIIIlii BUHHOCTi/HeBUHYBATOCTi y cepi mozart-
KOBOI BiTIOBiZaMBHOCTI. PO3TIyMadeHO HU3KY iHIINX MOHATH, 30KpeMa <«AiSTH HEPO3YMHO» Ta <«[ISITH
6e3 HasexHol 06auHoCTi». [IpogeMoHCcTPOBaHO Mo3ullio [lepsKaBHOI IOAATKOBOI CIy:KOU YKpAiHU 10/10
BUPOOJIEHHST METOJIOJIOTIT TIPOBEICHHST 3aX0/[iB MOAATKOBOTO KOHTPOJIIO B YaCTHHI peasisariii KOHIemii
TPUTSTHEHHS 70 (DiHAHCOBOI BiAMOBIAMBPHOCTI TITATHWKA TIOJATKIB 32 YMOBHU JOBEAEHHS HOTO BHHI,
stkoto y rpyani 2020 p. ta B Gepesni 2021 p. 6yJi0 migroToBieHo iHbOPMAIIiI0 Ta BiANIOBIHI PEKOMEH/A-
1ii. Bucnoexu. Ha mizictaBi o3naifoMIeHHs 3 aKTYaJIbHOIO TIPAKTUKOIO 3aCTOCYBAHHS CY/ISTMH KOHTIETIITii
BUHM [JIATHUKA MOATKIB Y IIOAATKOBOMY [IPABONOPYIIEHH] 3p06JIeHO BUCHOBKH IOJIO0 3MicTy i 0c06m-
BOCTell KaTeropii BUHU B NOJQTKOBOMY IIpaBi. ¥ pe3yJbTaTi AOCTIPKeHHS 3alIPOIIOHOBAHO MeTO/[0JI0T Y-
Hi 3aca/[1 3aCTOCYBAHHS KOHIEMIIIl BUHM IJIATHUKA MOZIATKIB 32 BYMHEHE 110/IaTKOBE [IPABONOPYIICHHS
y IPaKTHYHIN [iSITBHOCTI BITIN3HSHOTO TTOJATKOBOTO BiJOMCTBA.
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Abstract. Purpose. The research deals with historical and legal issues for the improvement of human
rights protection system. Among them, the most challenging issues touch upon vulnerable people
and groups. First of all, the relevance of the subject of research and some problems have been identified.
Problems have acquired an international and trans-cultural character in modern jurisprudence. In
particular, recent works devoted to the problems of legal protection of vulnerable persons are outlined.
Research methods. From a methodological point of view, this study represents a system of methods that
will form the basis for the development of a new legal interpretation theory. The possibilities of these
methods have demonstrated an example of hermeneutic reconstruction and etymological analysis
of the related basic terms and concepts. Results. This analysis allows us to make a preliminary conclusion
that words, which mean such category of people as: outsiders, marginalized and alienated individuals,
excluded groups and persons, an outlaw, form the core of the terminology relating to the vulnerable groups
issue. Legal and doctrinal definitions and classifications of vulnerable persons in international instruments
and scientific works were compared. The conceptual framework for the system of the vulnerable people
and groups protection was specified. A separate system of international legal protection of the rights
of vulnerable persons is not available yet. Therefore, the general procedure of international and national
legal protection of human rights applies to them. The need to apply discretion of the subjects of human
rights and the jurisdictional bodies that protect these rights should be taken into account. It is noted that
discretion is necessary to combat the abuse of subjective rights, which is most specific for the protection
of vulnerable persons. Conclusions. The most important conclusion is that the foundation of international
and local systems for the protection of the vulnerable persons’ rights is the case law of the European
Court and national courts. Therefore, a key role in this process belongs to interpretation on the basis
of the discretion of subjects for such rights.
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abuse, discretion.

1 1 6 ©® O. Gaydulin, I. Sharkova, A. Zaporozhchenko, 2021



9/2021
THEORY OF STATE AND LAW

1. Introduction

The Universal Declaration of Human
Rights (UDHR) was proclaimed by the United
Nations General Assembly in Paris on
the 10" December 1948 (General Assembly
resolution 217 A) as a common standard for
all peoples and all nations. Thus, this mile-
stone document affirms in its first article that:
“All human beings are born free and equal in
dignity and rights. They are endowed with
reason and conscience and should act towards
one another in a spirit of brotherhood”
(United Nations, n.d.).

However, the effectiveness of the principles
of freedom and equality is significantly limited
by practical inequalities. A negative message
about the future of the global order is a lamen-
table fact, that is, the formation of specific sec-
tors of the population called vulnerable people
and groups.

Protection of vulnerable people is both
a problem for underdeveloped countries
and the international community. Despite
efforts and socially important goals of the Euro-
pean Union (EU) and the United States to
reduce or eliminate disparities for the well-be-
ing of the people, significant risk factors con-
tinue in the vulnerable populations of those
countries.

The core of human vulnerability is the low
level of moral and material stability, which is
generally called poverty.

At the same time, poverty is defined, com-
monly presented, as a condition of being unable
to obtain or provide a standard level of life
for themselves and families. It exists in every
country in varying degrees and is unlikely to
disappear anytime soon. The United States is
considered the world’s richest country, and 34
million of its residents are living in poverty
(Debt.com, 2021).

It is a challenge not only to some, but to
all, and this issue should be addressed by both
national and global policies. For the above rea-
sons, this problem has acquired an international
and trans-cultural character in modern juris-
prudence.

Studies by domestic authors are mong recent
works devoted to the problems of legal protec-
tion of vulnerable persons: Yuri Belousov, Zlata
Shvets, Viktor Semenyuk, Viktor Chuprunov,
Sergei Shvets. Scientific articles by Alexandra
Timmer and Lourdes Peroni (Timmer & Peroni,
2013) are noteworthy, as well as a systematic
study by Yussef Al Tamimi (Al Tamimi, 2015).
The most important works about the ECHR’s
interpretation are the publications by David
John Harris, Michael O'Boyle, Colin Warbrick
(Harris et al, 2009, pp. 5-21), Jukka Viljanen
(Viljanen, 2008).

However, there is a clear lack of works clari-
fying the legal nature of vulnerable persons and,
the most importantly, their general typology,
which is designed to ensure a reliable qualifica-
tion of the relevant persons.

Accordingly, there is a need to scrutinize
and investigate this subject from new method-
ological points in order to re-examine a range
of classical philosophical disputes, involving
such doctrines as legal positivism, natural law,
and legal interpretivism.

2. The methodological framework for
assessing legal interpretation practice
of human rights

From a methodological point of view, this
study represents a system of methods which will
form the basis for the development of a new legal
interpretation theory. The foundation of such
a theory is a "triune" system of methodology.

1. The system of general methods is directly
formed on the basis of: philosophical herme-
neutics, the philosophy of common sense,
and the doctrine of European legal interpre-
tivism.

Legal interpretivism, which is positioned as
a "middle" way, seeks to reconcile the mechan-
ics of the "quantitative" approach of legal
positivism and the metaphysical speculation
of the "qualitative" natural law approach.

At the same time, the philosophy of inter-
pretivism gives holistic methods for clear prior-
ity. This is primarily manifested in the signifi-
cance to take into account the clarification not
of the "letter” but of the "spirit" of the law fact
when evaluating the results of each act of inter-
pretation.

The specificity of legal interpretivism is that
the main subjective criterion is not the com-
mon sense of the abstract average person, but
the common sense of the main subjects of law
enforcement, especially for judges and arbitra-
tors. Thus, the key to clarification of the essence
of legal interpretation is its highest form — judi-
cial and arbitration discretion.

“The courts are the capitals of law’s empire,
and judges are its princes, but not its seers
and prophets. It falls to philosophers, if they are
willing, to work out law’s ambitions for itself,
the purer from law within and beyond the law
we have” (Dworkin, 1986, p. 407).

2. Special methodology is presented as a sys-
temic unity of dogmatic, comparative and her-
meneutic methods of law science. The third
method is leading and involves the use of three
main techniques: paradigmatic reconstruction,
discretion and modeling.

Special attention should be given to con-
struction as a useful compilation of herme-
neutic techniques. It is usually conveyed in
the following meaning: “the act of a lawyer or
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court in interpreting and giving meaning to
a statute or the language of a document... when
there is some ambiguity or question about its
meaning. In constitutional law, there is a dis-
tinction between liberal construction (broad
construction) and strict construction (narrow
construction). Liberal construction adds mod-
ern and societal meanings to the language, while
strict construction adheres closely to the origi-
nal language and intent without interpretation”
(Law.com, n.d.).

3. The logical-linguistic and sociological
methods for the meaningful study of documents
and content analysis are the most productive
among the applied methods. The choice of these
methods is stipulated by the requirement to
develop a terminological system of interpre-
tive law as a logical-conceptual framework
of theoretical construction, built on the basis
of the hermeneutic method.

For these reasons, the possibilities of these
methods demonstrate an example of hermeneu-
tic reconstruction and etymological analysis
of the related basic terms and concepts.

3. A historical reconstruction of the vul-
nerable people concept

The analytical techniques, historic recon-
struction and etymological analysis have been
proved to be the most effective for the paradig-
matic reconstruction of the concept of vulnera-
ble people.

Over the period of the empirical research,
the data from Online Etymology Dictionary
(around 30 words) were analysed (Online Ety-
mology Dictionary, n.d).

All the received data were distributed into
three groups of words.

Notions denoting an overview of vulnera-
bility, first and foremost, have been interpreted.
Twelve words came under the first category:
fool, wretch, refuse, harlot, truant, waif, ribald,
gad, knave, varlet, misfit, and abject.

The second group comprises notions rep-
resenting social isolation and exclusion. It
included the following words: outcast, pariah,
ronin, Ishmael, izgoi, exile, ejection, relegate,
diaspora.

The third group is composed of the words
denoting the legal consequence of the vulnerable
state: outlaw, friendless, bandit, furtive, fugitive,
rogue, picaroon.

Emphasizung universal vulnerabil-
ity, the work introduces the reimagining
of the notion and typology of the vulnerable
people and groups in human rights law. All
the aforementioned facts lead to the following
conclusions:

This analysis allows us to make a prelimi-
nary conclusion that words, which mean such
category of people as: outsiders, marginalized
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and alienated individuals, excluded groups
and persons an outlaw, form the core of the ter-
minology relating to the vulnerable groups issue.

Instruments of human rights usually set out
additional guarantees for persons belonging to
the vulnerable people and groups.

It should be noted that the usable instru-
ments of international law exist, but on
the occasion, individuals, their communities
and national institutions ignore them for their
own ends.

Better socialization of vulnerable people can
eliminate a major cause of vulnerability— mar-
ginalization and alienation of these persons.

4. Legal definition of “vulnerable people
and groups”: experience and problems

This historical reconstruction is the base
of modeling (construction) an orderly termi-
nology used to understand the essence and legal
nature of vulnerability state.

In spite of its apparent simplicity, defining
the concept of vulnerable people and groups is
the extremely difficult problem.

Thus, at the level of official projects, it
declares although the word "vulnerable" is now
widely used in various spheres of life, the exact
definition of this concept remains unattainable
(Miles, n.d., p. 13).

It is regrettable that some scientific
researchers support the assessment of such sit-
uation (Al Tamimi, 2015).

Therefore, it is helpful to take advantage
of such a working definition: Vulnerable persons
are called “particular groups who, for various
reasons, are weak and vulnerable or have tra-
ditionally been victims of violations and conse-
quently require special protection for the equal
and effective enjoyment of their human rights”
(Icelandic Human Rights Centre, n.d.).

We recognize that this definition, though
valuable, would need further elaboration, clar-
ification and development, including validation
and piloting through alternative interpretation.

It is necessary to take into account attempts
for the formal definition of vulnerable persons in
international instruments.

In particular, there is Article 3 (f) of the Con-
vention on the International Recovery of Child
Support and Other Forms of Family Mainte-
nance, which provides the following legal defi-
nition:

“f) "vulnerable person” means a person who,
by reason of an impairment or insufficiency
of his or her personal faculties, is not able to
support him or herself” (Hague Conference on
Private International Law, 2007).

At the same time, notion "interpretation” is
close to the concept of "translation”. An inter-
national legal discourse demonstrates that these
terms are often used in parallel and, sometimes,
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interchangeably. Therefore, there are diverse
questions to be raised about the concepts.

We also acknowledge the importance
of a culture of translation as an element of "acci-
dent" prevention during the legal interpretation.

The fact is that the Ukrainian word “urazly-
vyi” is difficult to translate into English (there
is a so-called undefined translatability) and, as
linguists say, is a word with a "linguospecific
semantic component”.

A fundamental distinction should be made
between ukr. wrazlyoyi (eng. Vulnerable)
and the concepts ukr. vrazlyoyi (eng. Suscepti-
ble) with ukr. urazhenyi (eng. affected, amazed,
disbarred). These words are mistaken for syn-
onyms due to the usual alternation of the cor-
responding letters. It is the circumstance that
must be taken into account when interpreting
the text of the legal content.

Only ignoring this guideline can explain
the unfortunate inaccuracy of the English
translation for the relevant part of the Criminal
Code of Ukraine (CCU) in Legislationline.org,
the online human rights legal database (2002)
(OSCE, n.d.)

Thus, in the text of Art. 149, 258-1 and 303
CCU, "urazlyvyi stan osoby" is translated as
"vulnerable state of a person”.

However, in note 2 to Art. 149 of the Crim-
inal Code, a slightly different term "a suscepti-
ble state of a person” is used. Conversely, this
judgment should be interpreted as a "sensitive
human condition”.

As aresult, our foreign colleagues in the pro-
cess of international legal cooperation must be
warned about this inaccuracy every time.

It is difficult to explain why the legislative
body, the Verkhovna Rada of Ukraine, does not
always agree on the meaning of the same terms
in different areas of legislation.

For example, the drafters of the Law
of Ukraine as of April 9, 2015 Ne 329-VIII
"About the natural gas market" use a certain
term in Art. 16 regardless of the relevant arti-
cles of the Criminal Code. The English ver-
sion of this term is represented in the unofficial
translation of this Law not as sensitive or sus-
ceptible, but as vulnerable consumers (Naftogaz
of Ukraine, 2016).

The use of the adjective "vulnerable" in rela-
tion to the noun "consumer" raises reasonable
doubts. Thus, the mental unity of the current
legislation is ruthlessly destroyed.

The Verkhovna Rada cunningly avoids this
problem and uses technical tricks. The legisla-
tor does not provide an authentic interpreta-
tion of this concept in the Law, and in Part 1
of Art. 16, refers to the fact that the criteria for
classifying consumers as "vulnerable" are set by
the Cabinet of Ministers of Ukraine.

5. Basic approaches to the classification
of vulnerable people and groups

Vulnerable persons and groups are usually
classified as: women and girls, children, ref-
ugees, stateless persons, national minorities,
migrant workers, disabled persons, elderly per-
sons, HIV positive persons and AIDS victims,
lesbian, gay and transgender people, and other
vulnerable segments of the civilian population.
They are increasingly becoming the direct tar-
gets of violence, discrimination, persecution,
intolerance and exploitation.

Vulnerable populations, within the United
States, typically include such categories
of persons: (1) the economically disadvantaged;
(2) racial and ethnic minorities; (3) the unin-
sured; (4) low-income children; (5) the elderly;
(6) those with human immunodeficiency virus
(HIV); (7) those with other chronic health con-
ditions, including severe mental illness (Robert
Wood Johnson Foundation, 2001).

In the United Kingdom and other Com-
monwealth countries, it is now proposed to
show a separate sub-category: people infected
with coronavirus COVID-19 and most of them
at the risk of getting seriously ill. They are
known as clinically extremely vulnerable (NHS,
2021).

The identification of the different types
of vulnerable people on the basis of separate
criteria was the most realistic and effective
way to clarify the nature of this social group.
The following classification criteria are estab-
lished:

1. The classification of vulnerable people
based on personal characteristics is the most
widespread: (a) by gender: women and girls;
(b) by age: children and elderly persons.

2. On the grounds of citizenship or belong-
ing to a certain local community. Such groups
consist of the category of persons restricted in
their freedom of movement and related rights to
work and asylum: foreign citizens and stateless
persons, migrant workers, refugees, internally
displaced persons, illegal migrants, homeless
persons (persons with no fixed abode) or people
without a fixed address, street sleepers.

3. On ethnic grounds: minority indige-
nous peoples, other races / specie, different
racial groups, national minorities and ethnic
minority group.

4. On the basis of religion: representa-
tives of religious minorities, separate groups
of the population united by the faith non-tra-
ditional for the majority of the population
(minority faith-based groups) and separate
religious communities (different religious con-
gregations). Nowadays, in comparison with
Antiquity and the Middle Ages, active atheists
are quite vulnerable to this feature.
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5. By the state of health: disabled persons,
HIV positive persons and AIDS victims, men-
tally ill.

6. By sexual orientation: lesbians, gays,
bisexuals, transgender people and other persons
who can be classified as LGBT-communities.

7. On political grounds: opposition figures
(opponents), lustrated persons, separatists or
secessionists, extremists, anarchists, dissidents,
deportees, etc.

8. On the basis of criminal law: representa-
tives of the criminal world (criminals), includ-
ing recidivists, detainees or detained persons,
prisoners, war prisoners or prisoners-of-war,
probationers, probation parolees, persons with
a criminal record or persons with previous con-
victions, etc.

The position of some judges is considered
to be appropriate, which additionally distin-
guishes the following categories of vulnerable
persons and groups: 1) persons who find them-
selves in a difficult financial situation (have
low incomes due to unemployment, a lack
of a breadwinner, physical disabilities, low
level of professional training, etc.); 2) spouses
who have serious conflicts in the family;
3) incomplete and disadvantaged families in
which the child is raised by only one parent, or
in which there are serious conflicts; 4) children
who have problems related to their socializa-
tion and schooling, as well as their families;
5) people who are in a state of stress due to
events that traumatize their psyche (retire-
ment, death of a loved one, etc.).

The presented classification is not complete
and final. This is not an exhaustive list of persons
for the requirement of particular protection, as
many other groups suffering from discrimina-
tion and oppression have not been discussed in
this part.

6. The conceptual framework for
the protection system of vulnerable people
and groups protection

A separate system of international legal
protection of the vulnerable people’s rights
does not yet exist. Therefore, the general pro-
cedure applies to them for the international
and national legal protection of human rights.

Thus, in the modern world, there is a univer-
sal holistic system of international legal protec-
tion of human rights.

The main sources for understanding
the concept of international legal protection are
so-called universal human rights instruments,
which primarily comprise the following:

1. The International Bill of Human Rights,
which includes:

The Universal Declaration of Human
Rights (UDHR), adopted by a resolution
of the UN General Assembly on December 10,
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1948, as well as two pacts adopted by resolu-
tions of the UN General Assembly on December
16, 1966, namely: The International Covenant
on Civil and Political Rights of 1966 and its two
optional protocols;

The International Covenant on Economic,
Social and Cultural Rights (ICESCR) of 1966
and its Optional Protocol.

2. In addition to the Bill of Human Rights,
several other conventions are singled out, which
together form the Core of International Human
Rights Instruments, including:

The United Nations Convention on
the Elimination of All Forms of Racial Discrim-
ination (ICERD), was adopted in 1965 and it
entered into force in 1969;

The United Nations Convention on
the Elimination of All Forms of Discrimination
against Women (CEDAW), which entered into
force in 1981;

The United Nations Convention against
Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (CAT) was
adopted in 1984 and entered into force. in force
in 1987;

The United Nations Convention on
the Rights of the Child (CRC) was adopted in
1989 and it entered into force in 1990;

The United Nations International Con-
vention for the Protection of the Rights of All
Migrant Workers and Members of Their Fam-
ilies (ICRMW) was adopted in 1990 and it
entered into force in 2003;

The United Nations International Con-
vention for the Protection of All Persons from
Enforced Disappearance (CED) was adopted in
2006 and it entered into force in 2010;

United Nations Convention on the Rights
of Persons with Disabilities (CRPD) was
adopted in 2006 and it entered into force on
3 May 2008.

Together with this Core, the rest
of the international humanitarian conventions
create the whole array of international human
rights instruments.

The European system of human rights
protection is formed by the regional interna-
tional conventions of the Council of Europe.
According to the latest data from the Treaty
Office of the Council of Europe, there were 225
international treaties of the Council of Europe.
(Council of Europe, n.d.).

As everyone knows, the basic one is the Con-
vention for the Protection of Human Rights
and Fundamental Freedoms (ECHR), which
was opened for signature on November 4, 1950,
and entered into force on September 3, 1953.

The European Court of Human Rights =
Cour européenne des droits de I'homme
(ECtHR) was established to provide proce-
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dural supranational support for the implemen-
tation of this European Convention.

The ECtHR is competent to issue more
than ten types of decisions (Court’s judicial
formations), of which three types are the main
ones: (1) inadmissibility decision, (2) deci-
sion on inadmissibility or admissibility;
(3) judgment.

Thus, the main source of legal interpretation
was formed in the field of human rights protec-
tion in the law of the Council of Europe. This
is the case law of the ECtHR, which includes
the following acts:

interpretation of the Convention for
the Protection of Human Rights and Funda-
mental Freedoms;

interpretation of a previously issued resolu-
tion at the request of the Committee of Minis-
ters of the Council of Europe;

with some reservations, the case law
of the ECtHR includes advisory opinions
on the interpretation of the Convention for
the Protection of Human Rights and Funda-
mental Freedoms on matters not related to
cases.

7. The discretionary nature of the protec-
tion of vulnerable persons and counteraction
to abuse of their rights: a problem statement

There is no dispute that any international
human rights instruments implemented by
the authorities should be rooted in domestic law.

However, there must be safeguard in
the domestic legal system to secure against arbi-
trary interference from the State. The ECtHR
points out that the law should be phrased in
a way that is reasonably understandable for
that are affected by it. Any law phrased in
a way that opens for discretionary assessments
should ensure that “..the scope of the discre-
tion and the manner of its exercise are indicated
with sufficient clarity...” to ensure the individ-
uals protection against arbitrary interference
(Olsson v. Sweden (No.1), 1988, para.61, Mar-
gareta and Roger Andersson v. Sweden, 1992,
para.75) (Trond, 2019, p. 69).

Such a legal remedy, which provides vari-
ability and a certain freedom of action, is
the discretion of the subjects of human rights
and jurisdictions that protect these rights.
In other words, it is «the freedom to decide
what should be done in a particular situation»
(Lexico.com, n.d.).

Modern researchers of human rights pro-
tection note that in this area “discretion is used
in many forms every day. ... Within the ECtHR
discretion is exercised by all decision-mak-
ing bodies of the Court. In short, discretion is
exercised at all bureaucratic levels. In the legal
sphere, judicial discretion is an important part
of the decision-making. Discretion enables legal

rules to be interpreted and, therefore, makes
the rules applicable to the different merits
of each case” (Trond, 2019, p. 20-21).

In particular, judges in child welfare systems
are granted discretion in making decisions about
family structures, which are characterized in
the literature as immensely difficult. However,
these sources require interpretation and are
open to contrasting views (Juhasz, 2020, p. 8).

It is important to note that discretion is
needed to combat the abuse of objective law
and subjective rights, which is the most specific
to protecting vulnerable people.

Unlike other areas of law, the qualification
of certain persons as vulnerable is absolutely
insuflicient for the application of international
legal instruments and acts of national legisla-
tion. It is critical to identify the fact of abuse
of the rights of some persons in a vulnerable
situation. Such qualification cannot be carried
out on the basis of legal norms, which are also
abused in these cases. Consequently, there is
an urgent need for discretion.

In terms of legal protection of the vul-
nerable people’s rights, various authors have
described the difficulties in accurately pre-
dicting future abuse “because of the complex-
ity of the causal influences on the individual”
(Mitchell, 2009, p. 88-89).

Therefore, abuse is the “root and nerve
of the whole proceeding” in the protection
of vulnerable persons (Holmes, 2018, p. 19-44).

However, the need for its detection is exac-
erbated by the fact that the "multiplicative"
impact of combinations of factors increases
the risk of harm to vulnerable people (Juhasz,
2020, p. 1).

8. Conclusions

These conclusions are not the last word
on the subject. It only allows synthesize-
ing thoughts, which have been mentioned in
the paper, to demonstrate the importance of this
ideas, and propelling a reader to a new view
of the subject.

Conaequently, the following reduction is
proposed:

1. It is expedient to distinguish in prin-
ciple the concepts: (1) "Vulnerable Peo-
ple and Groups", (2) "Vulnerable Persons",
(3) "Vulnerable position of a certain person" or
"The Person in a Vulnerable Situation). Thus,
it is possible to define vulnerability as the posi-
tion of a certain person in the appropriate state
under certain circumstances (in a vulnerable
situation).

2. Clarification of the general characteris-
tics of all three concepts through the in-depth
meaningful development of the basic concept
of "vulnerability" allows us to consider this
conceptual triad as: (1) common vulnerabil-
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ity of the group; (2) potential vulnerability
of the person; (3) personal / articular vulnera-
bility of the person.

3. Human rights are protected as natural
and legal rights at the national and international
levels. However, it should be borne in mind that
it is not the human rights objects that are pro-
tected, but the people themselves from being
violated in their natural and legal rights to these
objects. Such an understanding should help to

protect all people everywhere from severe polit-
ical, legal, and social abuses (Nickel et al., 2013).
4. Based on the fact that the foundation
of international and local systems of protection
of the rights of vulnerable persons is the case law
of the European Court and national courts, a key
role in this process belongs to litigation. There-
fore, an interpretation based on the discretion
of the subjects of such rights is crucial for under-
standing the need for judicial protection.
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3AXUCT YPA3JINBUX OCIb TATPVII:
OLTOCOPChKA M IHTEPIIPETAIIITHA ITIPAKTUKA
JJI YRPAIHCbRUX CYIIB TA APBITPAJKIB

AHotauis. Mema. Y crarti aBTOp JOCJIIKYE aKTyaJbHi MATAHHS 3aXHUCTY [PAB YPAsIUBUX OCiO,
371e6i1b1IOr0 TepPMEHEBTUYHI, a caMe BU3HAYEHHsI 0a30BMX MOHATH Ta iX Kaacudikailiio. AKTyaJbHICTh
HOPYIIEHOI MPOOJIEMATUKY 3yMOBJIEHA IIPUKPUM (hakToM (hOPMYBaHHS TIEBHUX BEPCTB HACEJIEHHS, SIKi
BBKAIOTHCS YPasIMBUMK ocobaMu Ta rpymamu. Ll mpobieMa B cydacHiil lopuctpyaeHiti Habya Mix-
HapPOJHOTO 1 TPAHCKYJIBTYPHOTO XapakTepy. € HeoOXiAHICTh PETebHOr0 BUBYEHHS 1[bOTO IIPeIMETa, TIPH-
YOMY 3 HOBHMX METOJIOJIOTIYHUX MO3UIIIH, /715 TIEPEOCMUCICHHS HU3KH KIACHMUHUX (Bi1ocOPChKUX CIOPIB,
1[0 TOPKAIOTCS TAKUX JIOKTPHH, IK [IPABOBUIA IIO3UTHBI3M, IIPUPO/IHE TIPABO Ta iHTepIpeTnBisM. Memodu
docnidcenns. IIpaBoBuii iHTEPIIPETUBIZM € SIIPOM 3aCTOCOBYBaHOI METO0JIOTIT. BiH 1103uUIiOHy€EThCS
SIK «CePeIMHHUIY MIJIAX 1 HAMAra€ThCs IPUMHUPUTH MeXaHIKY «KiJbKICHOTO» IiIXOY IOPUIMYHOTO NO3NU-
TUBI3MY Ta MeTadi3nuHy YMOTJISAHICTD «IKiCHOTO» Tiaxoxy (isocodii mpupoaHoro mpasa. AHATITHYHI
METO/M, iICTOPUYHA PEKOHCTPYKIisE Ta eTMMOJIONIUHIN aHali3 BUSBMJINCS HaiGinbin eheKTUBHUMM 115t
[apajiirMaTUYHOI PEKOHCTPYKILI MOHATTS ypasiuBux ocib. Pezyavmamu. 3a yac eMIIpUYHOTO JOCII-
JKEHHS TIPOaHasi30BaHo JaHi eTHMOJIOTIYHOTO iHTepHeT-croBHnKa (6am3bko 30 ciB). Ileit anaumis gae
3MOT'Y 3pOOUTH HONEPEIHIN BUCHOBOK IIPO Te, [0 CJI0BA, SIKi I03HAYAIOTH TaKi KaTeropii Jojiel, sk ayT-
caiiziepu, MapriHaibHi if BiguysKeHi 0cobu, BUKIIFOUEHI TPYIH Ta 0COOU 11038 3aKOHOM, CTAHOBJISTD SIPO
TEPMIHOJIOTIi, IO CTOCYEThCS TIPOOJIEMU YPa3IUBHX TPYIL. BuaHayeHHS Pi3HUX THIIB ypasauBHUX 0ci6 Ha
OCHOBI OKPEMHUX KPHUTEPIiB BUSBHUJIOCS HAHOLIbII peaicTuuHUM Ta e(DeKTUBHUM CIIOCOOOM 3’CyBaHHs
IIPUPOJIN ITi€] comianbHOI rpymu. BusaBieHo, o okpeMoi cucTeMH Mi>KHapOIHO-TIPAaBOBOTO 3aXHCTY TIpaB
ypaKeHUX 0cib Mmoku 1o Hemae. ToMy MO0 HUX 3aCTOCOBYETHCS 3arajibHUil TOPSIOK MIKHAPOIHOTO
Il HaIiOHAJIBHOTO IIPABOBOTO 3aXMCTY NPaB JOAMHU. Bapro BpaxoByBaTH HEOOXIAHICTH 3aCTOCYBaHHS
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JIMCKpeIlii cy6’eKTiB MpaB JIOANHU Ta IOPUCAUKIIIHIX OPTaHiB, AKi 11i MpaBa 3aXUIIA0Th. 3a3HAYAETHCH,
1[0 JIMCKpellist HeoOXinHa Ayt 6GopoThOU 31 3JI0BKUBAHHSAM Cy0’€KTUBHUMU TIPaBaMH, 110 € HaiGiIbII cIie-
1ubiYHUM IS 3aXUCTy ypasiuBux oci6. Bucnoexu. Ha Bigminy Bij iHimmx ramyseii npasa, y npasi npas
JIIOIMHY KBaTi(iKallii MeBHUX 0Ci6 K ypasauBUX aGCOMIOTHO He IOCUTb JIJIS 3aCTOCYBAHHS MIKHAPOIXHUX
[PaBOBUX IHCTPYMEHTIB Ta aKTiB HAIIOHAIILHOTO 3aKOHOAABCTBA, HeoOXiHO BCTaHOBUTH (haKT 3/10BKHU-
BaHHS [PaBaMU MEBHUX 0Ci0, 110 MOTPANIWIIK B ypa3auBy cutyariro. Taka kBamidikailis He MOXe 3/iii-
CHIOBATHCS HA OCHOBI ITPABOBUX HOPM, SKMMH B ITUX BUIIQJKaX TAKOXK 3JI0BKUBAIOTh. Came TOMy BUHUKA€E
roctpa motpeba B auckperii. Tomy JIOTiYHUM € BUCHOBOK TIPO T€, IO 3J0BKUBAHHS — TI€ <KOPiHb i HEPB
yCbOro Tpolecy» y cdepi 3axucty ypasmusux oci6. HeobXinHicTh f0ro BUSABIEHHS MOCHJIIOETHCS TUM
(haxkToM, 10 «MyJBTUITIKATUBHIH» BIUIMB KOMOIHAIIH PisHUX (DaKTOPIB 301IBIIYE PUBUK 3aMO/isTHHSI
KO/ yPa3JIMBUM 0COGaM.

KiouoBi ciioBa: npasa JIoMHU, YPas/iuBi 0COOK Ta TPYIIH, PENEJEHTHE MPABO, 3aXKUCT YPA3IUBUX
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DISCRETIONAL NATURE
OF SUBJECTIVE REASONABLENESS

Abstract. The purpose of the article is to clarify a specific nature of the reasonableness category
as a means of achieving the flexibility of legal regulation and, most particularly, as the scope of judicial
discretion during the external evaluation of the conduct of participants in civil law relations. Research
methods. The paper is based on general scientific and special methos of scientific cognition. Results.
The article characterizes the reasonableness principle of tortious liability in the discretional realm
as a requirement for extending the scope of law enforcement discretion of the judgment of tortious
liability for the tortfeasor’s civil offense from the perspective of conformity and commensuration. The
contribution also justifies the expediency of extending the scope of discretionary law enforcement
considering the evaluative dimension of the principles of justice, good faith, the rationality of tortious
liability that, in the context of solving a civil case, allows keeping in mind its particular characteristics,
addressing more meticulously and approaching flexibly to the protection of the rights and legitimate
interests of the injured party in legal relations, guaranteeing relevance of the judgment, contributing to
the development of consistent case law. Conclusions. The reasonableness principle of tortious liability can
be applied in civil law only to evaluate measures of tortious liability for the tortfeasor’s civil offense. It is
about reasonableness, conformity, commensuration, and, certainly, equity of the penalties, as the primary
objective of tortious liability in civil law is the restoration of violated rights and legitimate interests
through the tortfeasor’s recovery of inflicted losses (damages).

Key words: principle of justice of tortious liability, principle of good faith tortious liability, principle
of reasonableness of tortious liability, injured party, tortfeasor, offence, civil liability.

1. Introduction. Effective legal regulation
of public relations stipulates the use of some
technical and legal remedies, which could
ensure its flexibility and accuracy. It is referred
to legal remedies that make it possible to calcu-
late the effect of a legal prescription accurately.
One of such remedies is reasonableness that is
quite logical given the nature of law as a prod-
uct of the human mind, and this principle must
be used in legal regulation to the fullest.

The uniqueness of reasonableness as a prin-
ciple is manifested not only in the fact that it
is a means of achieving flexibility of legal reg-
ulation but also the inner limit of the law-en-
forcer’s discretion while defining the evaluative
concept. The latter aspect covers the discretion-
ary nature of subjective reasonableness, because
the court, as a law enforcement body, must both
analyze specific legal documents (acts) mechan-

© S. Halkevych, V. Nykyforak, 2021

ically and understand the principles and goals
underlying their adoption.

The purpose of the article is to clarify a spe-
cific nature of the reasonableness category as
a means of achieving the flexibility of legal
regulation and, most particularly, as the scope
of judicial discretion during the external evalu-
ation of the conduct of participants in civil law
relations. To reach the purpose, it is necessary to
complete the following tasks:

— to elucidate the essence of the discretion-
ary nature of subjective reasonableness of tor-
tious liability in civil law;

— to outline for what purpose and in which
cases the principle of the reasonableness of tor-
tious liability is applied in civil law;

— to establish whether it is possible to
apply the principle of reasonableness of tortious
liability in civil law to assess the tortfeasor’s
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conduct and ascertain the measure of damages
within tortious obligations.

Research methods. The article is based on
general scientific and special methods of scien-
tific cognition.

2. The concept of judicial discretion

The generally accepted concept of judi-
cial discretion has not yet been formed in legal
science, as the court’s discretion is “a dynamic
category which changes due to both the devel-
opment of social, political and legal life of soci-
ety and the state and the degree of compliance
with basic principles of law by the subjects
of such powers, i.e., by the very judges, and cit-
izens to whom they apply” (Kryzhova, 2015,
pp. 159-162). At the same time, the analysis
of doctrinal definitions of judicial discretion has
allowed the authors to single out the univer-
sally recognized properties of this phenomenon.
First, judicial discretion is exercised by a special
subject — a judge; secondly, judicial discretion
is reduced to the relative freedom of choice
from a set of possible decisions; thirdly, judi-
cial discretion is limited to the relevant right
and the court’s scope of its powers.

In practice, the establishment of clear stat-
utory and moral boundaries for exercising
judicial discretion seems the most challeng-
ing among the above properties. Legal litera-
ture has the traditional standpoint noting that
the boundaries of judicial discretion should be
distinct, strict limits of choice which the judge
is not authorized to break meeting the current
legislation. However, there is no well-defined
vision of the types of limits of judicial discretion
and the criteria for their determination.

According to O.A. Panasiuk, the limits
of judicial discretion are divided into: 1) objec-
tive (consisting of: a) factual, i.e., when there
are facts of the case confirmed by case evidence
driving the judge’s specific choice); b) legal
(there are rules of procedural law, exclusively
ones which allow court discretion); 2) subjec-
tive (Panasiuk, 2011, pp. 248-258). Thus, in
substantiating the thesis that judicial discretion
does not exist without limits, A.S. Petrova clas-
sifies them as: 1) those that are set by the reg-
ulatory prescriptions of the law (they can be
called legal), and 2) those which depend on
moral characteristics, the culture of a judge, etc.
(moral and legal) (Petrova, 2017, p. 156—163).

The authors believe that the limits of judi-
cial discretion can be identified and grouped
following types of the court activity. In partic-
ular, scientists believe the processes of court
judgment comprise: the interpretation of prin-
ciples and norms of law; overcoming conflicts
between principles and rules of law; the appli-
cation of alternative and optional rules of law;
the application of certain principles and rules
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of law; filling gaps in regulations and other forms
of law. By relying on the above, the authors con-
clude that the limits of judicial discretion are
manifested in the process of using a legal anal-
ogy, solving law conflicts, and applying the prin-
ciples of law by the court (including ones which
are of an evaluative nature).

3. Purpose and limits of application of rea-
sonableness of tortious liability in civil law

While covering the discretionary nature
of subjective reasonableness, the authors high-
light that the courts consider this principle in
civil procedure not only and not so much from
the perspective of the conduct of participants
in the procedure as in terms of the applica-
tion of the legal construction of judicial dis-
cretion. Therefore, the reasonableness princi-
ple in civil law and procedure, when deciding
about the measures of tortious liability, is
an evaluative category combining objective
and subjective features, which on the one hand
depends on the discretion of the judge and,
on the other — the set of legal and factual cir-
cumstances of the consideration of a particular
civil case by the same judge. Given the above,
the authors deem it expedient to enshrine in
law the reasonableness category in the gen-
eral procedural rules relating to the legal sta-
tus of the court. This will help ensure judges’
uniform understanding while exercising their
discretion.

Despite the obvious objective need to
apply the general principles of civil law (pri-
marily reasonableness and justice) to judicial
coercion, many civil law scholars have wor-
ries about the emergence of so-called “judicial
arbitrariness” because of the unlimited (broad)
interpretation of evaluative concepts by judges
(primarily of reasonableness, justice) that may
result in a situation when any subjective right
can be “legally” violated (neglected) using
an official reference to the fact that a holder
of right exercised it in bad faith or unreason-
ably. Contrary to the above, L.M Nikolenko
notes that in the context of interpreting actions
of the parties in dispute, the judge’s subjectivity
is reduced to a minimum, because discretion-
ary powers are exercised publicly (Nikolenko,
2013, pp. 32-36). In N.A. Huralenko’s opin-
ion, guarantees against judicial arbitrariness,
first of all, comprise the moral and legal posi-
tion and sound academic background of judges.
Further, the scientist rightly emphasizes that
the adoption of moral laws does not guarantee
their “adequate” implementation, which must
also comply with moral fundamentals and prin-
ciples. The moral essence of any legal process,
principally one which includes the discretion
element, is stipulated not only by the ethi-
cal basics of law but also moral requirements
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applied to persons who carry out procedural
activities” (Huralenko, 2012, pp. 292-304).

According to legal doctrine, the reasonable-
ness principle is closely related to the principle
of good faith. Scientists see the dual nature
of the principles of reasonableness and good faith
in the unity of objective and subjective princi-
ples. For example, K. Adams holds that reason-
ableness is an objective category, and good faith,
on the contrary — a subjective concept because
it provides for a personal assessment of one’s
actions (Adams, 2011). Partially agreeing with
the above standpoint, the authors note the fol-
lowing. Acting as the principles of civil law, rea-
sonableness and good faith fix the scope of possi-
ble subjective behavior. At the same time, these
principles manifest themselves more likely as
internal boundaries (limits) of private, in partic-
ular, judicial vision. As for the very reasonable-
ness, it introduces subjective-worldview princi-
ples into the legal relations and thus, subjects
independently assess the value of the balance
of opposing interests, mutual encumbrances
(obligations) are harmonized due to which rea-
sonableness is an individual boundary for pre-
scriptions established by law. The reasonable-
ness concept is used in common law countries,
especially in the law of England, as an equiv-
alent of good faith. Moreover, the Principles
of European Contract Law emphasize that
“reasonableness is to be judged by what persons
acting in good faith and in the same situation
as the parties would consider to be reasonable”
(Bakalinska, 2012, p. 150—154).

Some authors, interpreting the reason-
ableness category in its subjective (non-dis-
cretionary) terms, hold that “an abstract
clever person (subject of law) should be able
not only to participate in legal relations, be
a holder of rights and obligations but also rec-
ognize similar civil rights for other individu-
als. At the same time, such recognition in legal
relations appears in respect and observance
of “other man’s” civil rights and modeling per-
sonal behavior in such a way as not to violate
the limits of other people’s rights” (Volkov,
2008, pp. 161-166). If the above position is
regarded from the perspective of this research,
achieving the goal of “recognition of the rights
of others” seems possible precisely due to
the reasonableness of tortious liability because
measures of tortious liability must be fair,
proportionate, and reasonable, and statutory
means of rights protection should be charac-
terized by similar features.

In the course of the research, the authors
found that the criteria of reasonableness
and good faith, together with the justice prin-
ciple, are most often used by courts while exer-
cising their discretion if any legislative gaps.

The relevant rule is enshrined in para. 2 of art. 6
of the Civil Code of Ukraine noting: “in case
of failing to use the law analogy for the regu-
lation of civil relations, they shall be regulated
according to the general foundations of civil
legislation (law analogy). A similar provi-
sion is found in the Resolution of the Plenum
of the Supreme Court of Ukraine “On Judg-
ment in a Civil Case” as of 18.12.2009, para. 2
of which states: “if matters in controversy are
not regulated by law, the court uses the law
controlling similar relations (law analogy),
and in the absence of one — the court proceeds
from the general principles of law (analogy
of law). Keeping in mind the extreme complex-
ity of applying the analogy of law, the authors
conclude that the judge shall make great intel-
lectual efforts and have a reasonable approach
to choosing the civil rule which will fit in such
a situation (Tobota, 2008, pp. 51-56).

4. Application of the reasonableness
of tortious liability to determine the extent
of damages in tortious obligations. In addition
to the analogy of law, the limitations of judi-
cial discretion are also found during the court’s
application of law principles (including those
which have an evaluative nature). The authors
emphasize that the reasonableness principle,
as the very evaluative category, is actively
and widely used by courts in disputes over
compensation for damages (especially for com-
pensation for non-pecuniary damage) and even
more often in combination with the princi-
ple of justice, because these principles can be
recognized as the only guideline for setting
the specific amount of compensation. Conse-
quently, when deciding on the relevant cate-
gory of cases, courts are guided by their own
understanding of “reasonableness” and “justice,
while the parties are often dissatisfied with
the amount of compensation determined by
the court (sometimes even both parties). The
complexity of setting reasonable compensation
under the application of such a method of pro-
tection of civil rights and interests as compen-
sation for non-pecuniary damage is driven by
the fact that the latter is characterized by intan-
gible forms of its implementation. In this regard,
the authors believe that the court should follow
non-property criteria, which comprise reason-
ableness, justice, and good faith, to determine
the amount of non-pecuniary compensation
while exercising its discretion.

The dependence of judicial discretion
on reasonableness in resolving cases of dam-
ages provides for, on the one hand, the need
for the court to find out all the circumstances
of the tort and, on the other hand, establish
an adequate and reasonable amount of compen-
sation by making a fair and reasoned decision.
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Both in terms of compensation for pecu-
niary damage and recovery of compensation
for non-pecuniary losses caused by violations
of personal non-property rights of civil law
subjects, the amount of the debtor’s compen-
sation obligation should not exceed the sum
of pecuniary sanction necessary and sufficient
for the balanced implementation of compensa-
tory and preventive functions of civil liability
(Prymak, 2014, pp. 85—-89). Thus, if the victim’s
claims for compensation for non-pecuniary
damage are inflated, inadequate and do not rely
on the principle of reasonableness, the courts,
using discretion, are authorized to reduce com-
pensation (Otradnova, 2007, p. 120—123).

In all the above cases regarding
the sum of compensation in tortious obliga-
tions, the authors attribute an extremely cru-
cial role to judicial discretion, which allows
protecting and restoring violated rights fully
with regard to reasonableness and justice
of measures of civil liability. At the same time,
the achievement of such a goal is impossible
without the high professionalism of the judi-
ciary. Therefore, the burning issue of today
is the optimization of limits of judicial dis-
cretion so that, on the one hand, “a qualified
and bona fide judge has the amplest opportu-
nities to take into account the circumstances
of a particular case to the utmost, and on
the other — an unqualified or mala fide judge
cannot improperly use or abuse granted discre-
tion” (Huralenko, 2012, pp. 292-304). How-
ever, a judge having any qualification level
must “exercise his discretion reasonably” while
executing his discretional powers.

3. Conclusions

1. Discretionary nature of the subjective
reasonableness of tortious liability in civil law is
defined as a requirement for updating the scope
of law enforcement discretion of the evaluation
of measures of tortious liability for a civil offense
committed by the tortfeasor from the perspec-
tive of adequacy and proportionality.

2. The reasonableness of tortious liability
can be applied in civil law only to assess the mea-
sures of tortious liability for a civil offense com-
mitted by the tortfeasor. It is about reasonable-
ness, adequacy, proportionality and, definitely,
justice of the measures, because the primary
purpose of tortious liability in civil law is to
restore violated rights and legitimate interests
through the offender’s recovery of damages. If
the victim’s claims for compensation for non-pe-
cuniary damage are inflated, inadequate and do
not rely on the principle of reasonableness, then
the courts, using discretion, are authorized to
reduce compensation. As for the sum of damages
in tortious obligations, the authors attribute
an extremely crucial role to judicial discretion,
which allows protecting and restoring vio-
lated rights fully with regard to reasonableness
and justice of measures of civil liability.

3. The application of the principle of rea-
sonableness of tortious liability in civil law to
assess the tortfeasor’s conduct, which is illegal,
is impossible, because illegal behavior contrary
to law cannot be regarded reasonable under
any circumstances. However, the application
of the reasonableness principle is essential
while setting the amount of damage in tortious
obligations.
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JIUCKPEIIMHUIT XAPAKTEP CYB’€EKTUBHOI PO3YMHOCTI

Anotainisgs. Mema ctaTTi nosisTae y 3’sicyBaHHi 0coOIMBOI TIPUPOAN KaTEropii pO3yMHOCTI SIK 3ac00y
JIOCSITHEHHSI THYYKOCTI [IPABOBOTO PETYJIIOBAHHS Ta K MaciuTaly CyAiBCbKOrO PO3Cy/Ly I1ij| 4ac 30BHi-
HBOTO OIiHIOBAHHSI MOBEIHKN YYACHUKIB IIMBUILHUX paBoBifHocHH. Memodu docaidxcenns. Pobory
BUKOHAHO Ha TIi/ICTaBi 3araJbHOHAYKOBUX Ta CIEIiaJIbHUX METO/iB HAyKOBOTO Ii3HaHHS. Pesyavmamu.
VY craTTi 0XapakTepru30BaHO MPUHIIUI PO3YMHOCTI JETIKTHOI BifIMOBIATBHOCTI B IUCKPEIiHHOMY 3Mic-
TOBOMY CIIPSIMyBaHHI — K BUMOTY aKTyaslizallii po3nupeHHs chepy BIPOBAIKEHHS TIPABO3ACTOCOBHOTO
PO3Cyly OITIHKM Mip /IeiKTHOI BifITOBiZIATIBHOCTI 32 BUMHEHe /IeiKBEHTOM IIUBiJIbHE TIPABOTIOPYIIEHHST
3 MO3UILIH ajeKBaTHOCTI Ta criBMipHOCTi. TAKOK y CTATTi OOTPYHTOBAHO JAOILJIBHICTD POSUIMPEHHS Che-
PU PO3CYIOBOTO TIPABO3ACTOCYBAHHS 3 OTJISIY HA OIHOYHMIT BUMID NPUHIUIIB CIIPaBEIJIUBOCTI, 106PO-
COBICHOCTi, PO3YMHOCTi JIEJTIKTHOI Bi/ITIOBiJAJILHOCTI, 110 CBOEIO YepToI0 JACTh 3MOTY I/l Yac BUPillleH-
HsT KOJKHOI IIMBLIBHOI CTIpaBy GPaTH 10 yBar ii KOHKPeTHi 0cOGIUBOCT, GibII PETETbHO BPAXOBYBATH
Ta THYUYKO ITJIXOANTH /10 3aXUCTY IPaB i 3aKOHHUX IHTEPECiB IIOTEPIIIOr0 B ICTIKTHUX ITPABOBIIHOCHHAX,
3a0e3mevyBaTu 0OTPYHTOBAHICTD IIPUIHSITOrO PIllIEHHST, CIPUSITH BUPOOJIEHHIO CTAJIOl CYI0BOI IPAKTUKH.
Bucnogxu. TIpuHIMIT PO3YMHOCTI EMKTHOI BiAMOBIZAMBHOCTI B IIUBIIBHOMY TIpaBi MOXe GyTH 3aCTOCO-
BaHUI BUKJIOYHO 3 METOIO OI[IHKU Mip JIEJTIKTHOI BiITIOBiIaTbHOCTI 32 BYMHEHE JICTIKBEHTOM ITUBIIbHE
IPaBOMNOPYIIIeHHs. [71eThesT TIPO PO3YMHICTD, aIeKBATHICTD, CIIBMIPHICTD i, 3BUYANHO, CIIPABE/JTMBICTD
IIUX 3aXO/IiB, a/[ke IEPBIHHOIO ITJLTIO JETIKTHOI BiZIMOBIAAIBHOCTI B IIBIIBHOMY TIPaBi € BiTHOBJIEHHS
MOPYIIEHUX TIPaB Ta OXOPOHIOBAHUX 3aKOHOM IHTEPECIB MIJITXOM 3/IiICHEHHS IeTIKBEHTOM BiZITIOBITHOTO
Bi/ITKOTyBaHHS 3aBIAHUX 30UTKIB (IITKOIN).
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PERSPECTIVES FOR THE IMPOSITION
OF INDIVIDUAL TYPES
OF PUNISHMENT IN UKRAINE

Abstract. Purpose. The aim of the article is to characterize the main trends in the imposition
of punishment in Ukraine, its particular types, as well as a scientific analysis of the recent draft laws
in this field. Results. The relevance of the article is that one of the components of public policy
on combating crime is punishment, which is the most important means of influencing potential
offenders and persons who have already committed criminal offenses to deter them from committing
crimes (general prevention) or same commission of repeated crimes (special prevention). Thus,
the effectiveness of the policy on criminal penalties largely determines the effectiveness of the entire
system of combating crime in Ukraine and is one of the significant and complex problems of domestic
legal science and criminal policy of the state. The article studies the implementation of criminal
punishment and its individual types on the basis of official statistical data, which has an independent
significance for both legislative and law enforcement activities. It is proved that the criminal policy
of Ukraine is characterized by a steady trend of increasing use of alternatives to imprisonment and release
from punishment. The calculated statistical indicators show a situation when exemption from criminal
punishment with probation is applied in more cases than other types of criminal punishment. It is
emphasized that the fight against crime is a complex, systematic and multifaceted activity in the field
of social management and has its own goals, objectives, directions, object, subjects, means, principles,
the correct definition of which is the key to the effectiveness of this activity. It is found that around
the world, criminal policy increasingly advocates alternatives to isolating those responsible for criminal
offenses from society. Conclusions. It is concluded that the criminal policy of Ukraine is characterized
by a steady trend of increasing use of alternatives to imprisonment and release from punishment. As
illustrated by the above calculations, exemption from criminal punishment with probation is applied
in more cases than other types of criminal punishment. At the same time, the share of such persons is
gradually decreasing.

Key words: punishment, penalization, criminal record, criminal offense, crime, convicts, probation
supervision.
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1. Introduction

In view of new objective realities connected
with the implementation of the officially pro-
claimed course for integration into Europe in all
sectors of public life, the development of the legal
State in Ukraine and the reform of national
legislation on combating crime, the content
of this activity changes accordingly. The prob-
lem of effectiveness of such activity does not
lose its relevance, because in the current polit-
ical and socio-economic situation the counter-
action to crime becomes one of the important
and actual vectors of social stabilization.

One of the components of public policy on
combatingcrimeispunishment, whichisthemost
significant measures against potential offenders
and persons who have already committed crim-
inal offenses, with the aim of preventing them
from committing crimes (general prevention)
or from committing repeated crimes (special
prevention). Therefore, the effectiveness of pol-
icy on criminal punishment largely determines
the effectiveness of the entire system of counter-
ing crime in Ukraine and is one of the significant
and complex problems of domestic legal science
and criminal policy of the State.

In specific domestic and foreign literature,
the issues of effective imposition of criminal
punishment and its individual types are cov-
ered in the works by T.A. Bushuieva, I.M. Halp-
erin, PS. Dahel, A.P. Kozlov, A.I. Korobie-
iev, VIN. Kudriavtsevy, N.E Kuznietsova,
N.A. Lopashenko, A.A. Muzyka, V.V. Stashys,
Ye.L. Streltsov, PL. Fris, O.I Shynalskyi,
and others. However, despite the unconditional
importance of scientific study in this field, some
of the challenging issues of the subject are poorly
studied. Moreover, literature review fragmen-
tary reveals the problems of modern judicial
practice in Ukraine, in particular, the applica-
tion of certain types of punishment.

The aim of the article is to characterize
the main trends in the imposition of punishment
in Ukraine, its specific types, as well as a scien-
tific analysis of the recent draft laws in this field.

2. General principles of criminal punish-
ment

As it is known, the fight against crime is
a complex, systemic and multifaceted activity
in the field of social administration that has its
objectives, tasks, vectors, object, actors, means,
principles, proper, the proper definition of which
guarantees effectiveness of this activity.

Considering the objective of criminal pol-
icy of the State, it should be noted that it is
impossible to eradicate criminal offenses as
a kind of social practice, to eliminate their
determinants completely, as well as it is unre-
alistic and scientifically unjustified to over-
come crime. The only realistic tasks required in

the fight against crime are to retain the number
and spread of criminal offenses at a minimum
level acceptable to society; to reduce the dan-
ger of such encroachments; to prevent criminal
activity as a business, occupation; to restrict
the interrelation of criminality and other neg-
ative social phenomena (especially corruption
and shadow economy); to eliminate or reduce
socially negative consequences of crime.

The public danger of criminal offenses
and the offender is reflected in the sanctions
of criminal law through such measures as
the types and extent of punishment, that is, in
the quantitative terms of the criminalization
of such offenses, their penalization, which is
the process of determination of punishability
ofsocially dangerousacts, aswell as their practical
punishability, namely, the process of imposition
of a criminal punishment in the judicial practice
(Korobeev, 1987, p. 137). The similar definition
is formulated by P.S. Dagel and T.A. Bushuieva,
who argue that the penalty is statutory consol-
idation and practical implantation of the types
and amount of punishment imposed for crimes
(Dagel, Bushueva, 1981, p. 49).

Therefore, penalisation can be both legisla-
tive (determination of type and limits of punish-
ment by a criminal provision) and law-enforce-
ment (imposition of punishment in practice)
(Turlova, 2015, p. 121).

Attempts to assess the conformity of crim-
inal punishment with actual application of its
certain types (legal penalisation) as the concep-
tual task of combating crime should be based on
empirical method, in particular statistical anal-
ysis of law application practice (Polishchuk,
2021, p. 207).

Statistics of the State Judicial Adminis-
tration of Ukraine (Judicial power of Ukraine,
2021) (form of statistical report no. 6 "Report
on persons brought to criminal responsibility
and types of criminal punishment" (till 2018,
"Report on the number of persons convicted, jus-
tified, in whose respect cases are closed, a men-
tally incompetent person, in whose respect com-
pulsory measures of medical character and types
of criminal punishment are applied)) enable to
analyse the state of affairs and trends in criminal
punishment in Ukraine, in particular to study
the structure of criminal records and the prac-
tice of imposing certain types of punishment.

One of the steady trends in criminal policy
is the strengthening of humanitarian tenden-
cies in the application of criminal punishment,
which is evident in the stable decrease of abso-
lute and relative parameters of punishment in
the form of imprisonment. For example, while in
the Soviet times in 60-70-s, the share of impris-
onment in the structure of criminal records
was 53-66 % of convicted persons (Cherkasov,
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2004, p. 143), up to 2000 years it decreased
twice to 32%.

According to the diagram in Fig. 1, in 2010,
the indicator (number of persons sentenced to
imprisonment for a certain term and lifelong
imprisonment) decreased to 24,2 %, and in
2020, (Fig. 2) it was 19,1 %.

It should be considered as a positive trend
in criminal policy in Ukraine. The overwhelm-
ing majority of scientists, who have studied this
problem, argue that the application of severe pun-
ishment (in particular imprisonment) has prac-
tically no preventive effect. For example, stud-
ies of German criminologists (Ortmann, 1993)
enable Kh. Kuri and O. Ilchenko to argue that
“the results of criminological studies unanimously
reveal that severe criminal punishment has, if any,
a slight impact on crime level, and has a small pre-
ventive effect. Moreover, punishment in the form
of imprisonment has significant negative conse-
quences. Their application requires additional
intensive rehabilitation measures to motivate peo-
ple to change behaviour. A simple "serving one’s
term in prison" as punishment causes, as a rule,
only fixing of criminal behaviour, habits and atti-
tudes, due to the powerful influence of the prison
subculture" (Kury, Ilchenko, 2013).

3. Development of alternative types
of punishment

Therefore, criminal policy increasingly
advocates alternatives to isolating those guilty

of criminal offenses from society. The Draft Law
of Ukraine "On amendments to the Criminal
Code of Ukraine, the Criminal Procedure Code
of Ukraine with regard to the development
of the system of probation, increase of alterna-
tives to deprivation of liberty and an enabling
environment for reducing recidivism" (Draft
Law of Ukraine On amendments to the Crim-
inal Code of Ukraine, the Criminal Procedure
Code of Ukraine with regard to the development
of the system of probation, increase of alterna-
tives to deprivation of liberty and an enabling
environment for reducing recidivism, 2021)
reveals the legislative attempts to join this
global trend, because one of its proposals is
the introduction of a new kind of punishment,
that is, probation supervision, which provides
for the limited rights and freedoms of the defen-
dant, with a view to correct and prevent com-
mitting new offenses, without the isolation
of the convicted from the society.

In our opinion, we should pay attention
to controversial provisions of the Law, such
as: in connection with the proposed amend-
ments to the Criminal and Criminal Proce-
dure Codes of Ukraine, it is expedient to make
corresponding changes to the Law of Ukraine
"On Probation”; Article 59! of the Draft Law
“On Probation Supervision” does not specify
which categories of convicted persons should
be subject to probation supervision (the grav-
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Figure 1. Structure of criminal records in Ukraine as of 2010
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Figure 2. Structure of criminal records in Ukraine as of 2020

ity of the crime, recidivism, convictions, form
of guilt, etc.), that is, it is necessary to con-
sider both the degree of danger of the offense
and the social danger of the offender (in the case
of grave and exceptionally grave crimes, such
punishment is out of the question, as in this
case it cannot ensure the balance between pub-
lic security and fair punishment for the crime
committed); it is not quite clear whether
the law-makers are logical to remove from
the list of criminal punishments the restriction
of liberty, which has been applied for a long time
to a sufficiently large category of convicted per-
sons (in 2020, these are 1116 convicted persons
(1,7% of the totality) and which, with proper
organization of its execution is a rather effective
type of punishment, with which the proposed
probation supervision could co-exist, because
they absolutely do not interfere with each other
(so why the law-makers have provided for such
types of punishment, which in practice are not
applied in general or cases of such punishment
are rare: corrective work, detention in a disci-
plinary battalion, service restriction for ser-
vicemen, deprivation of the right to take cer-
tain positions or to engage in certain activities

(as the main punishment)); the proposal to limit
the use of punishment in the form of arrest by
a category of military personnel is also insuffi-
ciently grounded.

4. Conclusions

The authors’ study of modern judicial prac-
tice in Ukraine shows that Ukrainian crimi-
nal policy is characterized by a steady trend
towards increasing application of alternative
to deprivation of liberty types of punishment
and exemption from punishment. The above cal-
culations proves that exemption from criminal
punishment with probation is applied in more
cases than other types of criminal punishment.
At the same time, the share of such persons is
gradually decreasing. For example, the share
of the persons who have been released on proba-
tion in the totality of the convicted persons was
47.9 % in 2010, and 38.2 % in 2020.

Therefore, the comparative analysis of actual
penalisation in Ukraine for 2010-2020 years
in the context of quantitative evaluation
and prospects of imposition of certain types
of punishment permits assuming that the pro-
cess of improving the system of punishment
and its further humanization will not be limited.
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AEARI TATAHHS IOJ0 HEPCIIEKTUB 3ACTOCYBAHHSA
OKRPEMUX BHUIB IIOKAPAHHA B YKPAIHI

Anoranis. Memoto cTaTTi € HAAHHST XapAKTEPUCTUKU OCHOBHMX TEHJEHIN 3aCTOCYBAHHS TIOKa-
paHHA B YKpaiHi, OKPeMUX HOTr0 BU/IB, a TAKOK HAYKOBHII aHa/Ii3 OCTAaHHIX 3aKOHOIPOEKTIB Y 11ii cdepi.
Pesynvmamu. AKTyasibHICTb CTATTI IOJISITAE B TOMY, IO OJIHUM 31 CKJIATHUKIB JIeP:KaBHOI MO THKU Y che-
pi MPOTHIT 37IOYMHHOCTI € iHCTUTYT MMOKapaHHsI, IO € HAHOLIBIIT BArOMIM 3aCO00M BILUIMBY Ha TTOTEHITi-
HUX [IPABOMOPYIITHUKIB Ta 0¢i, sIKi BXKe BYUMHUIN KPUMIHATBHI PABOTIOPYHICHHSI, 3 METOIO Y TPUMAHHS iX
Bi/l BUMHEHHSI 3JI0YNHIB (3arajibHa PeBeHIlist) a00 K YUUHEHHs IIOBTOPHUX 3JI0YUHIB (CIeliaibHa mpe-
Bentist). OTxe, Mi€BiCTh TOMITUKN Y cepi KPUMIHATBHUX MMOKAPAHb 3HAYHOIO MipOI0 3YMOBIIOE edek-
TUBHICTP yCi€l CUCTeMU TIPOTH/Iii 3I0YMHHOCTI B YKpaiHi Ta € OIHIEI0 31 3HAYYIINX 1 CKIATHUX Hp06JIeM
BITYM3HSIHOI IIPABOBOI HAYKYU Ta KPUMiHAJIBHOI IIOJIITUKY JIePsKaBU. ¥ CTATTi HA OCHOBI OMIIiHUX CTATHC-
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TUYHUX BiJIOMOCTEH JOCTiIPKEHO Peastisalliio KpUMiHAIBHOTO MOKAPAHHS Ta HOTO OKPEMUX BUJIIB, 1[0 MA€E
caMoCTiliHe 3HAUEHHS SIK JI/Is1 3aKOHOTBOPYOI, TaK 1 /71T TPaB0O3aCcTOCOBHOI AisinbHOCTI. [loBeneHo, Mo kpu-
MiHaJIbHA MOJITHKA YKpaiHU XapaKTepU3y€eThCsl CTIHKOI0 TeHIEHIIEIO 0 ie/lalli IUPIIOTo 3aCTOCYBaHHS
aJIETePHATUBHUX TT030aBJIEHHIO BOJIi BUAIB MOKapaHb i 3BIIbHEHHS Bijl OKapaHHst. Po3paxoBaHi craTmc-
THYHI TIOKa3HWKH 3aCBIAYYIOTh CHUTYAII0, KOJW 3BIJIbHEHHS Bifi KPUMiIHATBHOTO TTOKAPAHHS 3 BHUIPO-
GyBaHHSM 3aCTOCOBYEThCS B OLIBININ KiJIBKOCTI BUIAAKIB, HIK iHIM BUAM KPUMIHAIBHOTO MOKAPAHHSI.
Harosonreno Ha ToMy, 1110 IIPOTU/LIsI 3I0YUHHOCTI € CKJIAIHOI0, CHCTEMHOIO Ta 6AraToacreKTHOIO [Iisijib-
HicTIO y ehepi comiabHOTO yIPABJIiHHsI, BOHA MA€ CBOI I1iJIi, 3aBIaHHs, HAPSIMHU, 06’€KT 1 cy6’€KTiB, 3ac0-
6U Ta MPUHIUIIY, IPABUJIbHE BU3HAUYEHHS SIKUX € 3aII0PYKOK0 eeKTUBHOCTI 1€l AisbHOCTI. 3's1COBaHO,
1[0 B YChOMY CBiTi KpMMiHa/IbHA TIOJITHKA e/l Giblie CXUISEThCS Ha KOPUCTh albTePHATUB i30JIsI1i1
BiJl cycnijibeTBa 0Ci6, BAHHUX y BYMHEHHI KPUMiHAJIbHUX NpaBonopyuieHb. Bucnoeku. Koxcrarosano,
110 KpUMiHAIbHA MOJITUKA YKPAiHU XapaKTePU3YEThCS CTIMKOI0 TEHAEHITIEIO /10 Ie/lafli MUPIIOTO 3aCTO-
CyBaHHsI aJkTePHATUBHUX MO30aBJIEHHIO BOJI BHIB IIOKAPAHb Ta 3BLIbHEHHs Bijl MoKapaHHs. SIK imo-
CTPYIOTH HABE/ICH] PO3PAXyHKH, 3BITbHEHHS Bijl KPUMIHAIBHOTO MOKAPAHHST 3 BUIIPOOYBAHHSIM 3aCTOCO-
BYETbCS B OB KilIbKOCTI BUMAJKIB, HIX iHIIT BUM KPUMIHAJILHOTO OKapauHs. BojHouac xapakrepHe
TAKOJK TTOCTYIIOBE 3MEHIIEHHST YACTKH TAKUX 0Ci0.

KmouoBi cioBa: 1okapaHHs, Ie€HATi3allisg, Cy[MMICTh, KPUMiHAJIbHE PABONOPYLIEHHS, 3JI0YKH,
3acyiKeHi, mpoOalliiHuii HATJISIL,

The article was submitted 15.09.2021
The article was revised 06.10.2021
The article was accepted 27.10.2021

135



9/2021
CRIMINAL LAW

UDC 1:343.1UDC2:343.13
DOI https://doi.org/10.32849,/2663-5313/2021.9.20

Mykola Ostrenko,

Adjunct at the Department of Criminal Procedure, National Academy of Internal Affairs, 1, Solomianska
square, Kyiv, Ukraine, postal code 03035, Mykola_Ostrenko @ukr.net

ORCID: orcid.org/0000-0002-7901-0946

Ostrenko, Mykola (2021). Definition of the term “rehabilitation” in criminal procedure law
of Ukraine. Entrepreneurship, Economy and Law, 9, 136—141, doi: https://doi.org/10.32849/
2663-5313,/2021.9.20

DEFINITION OF THE TERM “REHABILITATION”
IN CRIMINAL PROCEDURE LAW OF UKRAINE

Abstract. The aim of the study is to analyse some definitions of the term of rehabilitation
of persons unlawfully prosecuted and, consequently, to synthesise the author's perspective on this
term, which should correspond to modern legislative trends. Results. The relevance of the article
is determined by the fact that the criminal procedure legislation and the derivative legal science
of criminal procedure never stand still and always continue the search to legislate unregulated
relations and improve existing legal regulations. To date, the concept of rehabilitation is not finally
resolved. It must repeal unlawful procedural decisions of law enforcement agencies and fully restore
previously lost and limited rights of a rehabilitee. The Ukrainian criminal procedure legislation in
force and the science of criminal procedure are in a state of continuous change and search with regard
to regulating current or legislating unregulated legal relations. Nowadays, the problem of regulating
rehabilitation relations in criminal proceedings has become acute, first of all, there is no definition
of the term "rehabilitation”, which would provide a relevant and legal interpretation of the above
phenomenon in criminal proceedings. The aim of the article is to analyse some definitions of the term
of rehabilitation of persons unlawfully prosecuted and thus, synthesise the author's perspective on
this term, which should correspond to modern legislative trends. The article analyses the authors’
definitions by legal scholars: Bezliepkin B.T., Tadzhyiev T.T., Shylo N Ya., Skvortsov M.M.,
Boitsova L.V.,, Vitske R.E., Antonov V.I., Klimov H.Z., Rohachev S.0O., Shumylo M Ye., Koval O,
Mazur M.R., and Kaplina O.V. Conclusions. In the course of investigation, the author concludes that
in most cases the definitions render the term "rehabilitation” in the "broad" meaning, and the author
emphasizes that the term "rehabilitation” in criminal proceedings should be considered as a process
inseparable from the criminal procedure and have features, namely: observance of the principle
of publicity, compensation for pecuniary and non-pecuniary damage, and complete (comprehensive)
restoration by public authority/authorities of the lost rights of a person unlawfully prosecuted
(suspect, accused, convict). Finally, the author's definition of the term "rehabilitation” is given.

Key words: criminal procedure, institute of rehabilitation, cancellation of the decision, restoration
of rights.

1. Introduction The issue of rehabilitation has been
The criminal  procedure legislation  under focus of many well-known researchers:

and the derivative legal science of criminal
procedure never stand still and always con-
tinue the search to legislate unregulated rela-
tions and improve existing legal regulations.
To date, the concept of rehabilitation is not
definitively resolved. It must repeal unlawful
procedural decisions of law enforcement agen-
cies and fully restore previously lost and limited
rights of a rehabilitee.

To date, the law has not established a proce-
dure for the rehabilitation of persons unlawfully
prosecuted in criminal proceedings. Neverthe-
less, despite the presence of many scientific pro-
posals on the definition of this term, there is no
official term of “rehabilitation”.

136

B.T. Bezliepkin, L.V. Boitsova, O.V. Kaplina,
A.O. Orlova, M.I. Pastukhov, O.0O. Podo-
pryhora, M.S. Strohovych, T.T. Tadzhyiey,
D.V. Tatianin, M.Ye. Shumylo, A.M. Smirnova,
et al. However, a scientific analysis of the provi-
sions on rehabilitation provided for in the CPC
of Ukraine requires further analysis and the reg-
ulatory mechanism.

In the study by A.M. Smirnov, the focusis on
the concept of recovery for damages caused to
victims of justice and abuse of power (Smirnov,
2004, pp. 42-62).

In turn, G.O. Yashina emphasises a set
of rehabilitation provisions of foreign countries
and rehabilitation provisions of repressed peo-

© M. Ostrenko, 2021
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ples and victims of political repression (Yashina,
2015, pp. 56-104).

The aim of the study is to analyse some defi-
nitions of the term of rehabilitation of persons
unlawfully prosecuted and thus, synthesise
the author's perspective on this term, which
should correspond to modern legislative trends.

2. Features of defining terms in the legisla-
tion of Ukraine

To date, Ukrainian domestic legislation does
not provide a clear answer as to how and in what
manner to observe the principle of criminal pro-
cedure declared in Art. 2 of the CPC of Ukraine,
namely “.. that every person who has committed
a criminal offence shall be prosecuted to the extent
of his or her guilt, no innocent person shall not be
accused or convicted, no person shall not be sub-
jected to ungrounded procedural compulsion...”
(Criminal Procedure Code of Ukraine, 2012),
which, in the author’s opinion, should be imple-
mented through the institution of rehabilita-
tion in criminal proceedings. Therefore, regard-
ing the term “rehabilitation,” or according to
some scholars “legal rehabilitation,” nowadays
no unanimous perspective exists. The follow-
ing terms under study permits concluding that
most of scientists understand the term “rehabil-
itation” in a broad sense. The author holds that
the national legislation in force allows the term
“rehabilitation” to be considered in a narrow
context due to the nature of the latter, that is,
“rehabilitation in criminal procedure.”

Soviet lawyer B.T. Bezlepkin argues
that rehabilitation “should be considered as
the acquittal of the defendant or the termination
of a criminal case in respect of a convicted person,
an accused person, or a suspect due to the absence
of an event or constituent elements of a crime, or
due to the lack of the proof of the commission
of a crime in respect of these persons” (Bezlep-
kin, 1975, p. 13). In our opinion, this term
does not correspond to the complete picture
of the phenomenon of “rehabilitation” since it
does not provide for a procedure for recovery
of lost rights to an individual.

Therefore, according to T.T. Tadzhiey,
rehabilitation in criminal proceedings "is
a decision of the competent law enforcement
body, prescribed in a criminal procedure regu-
lation, that states that the absence of event or
the constituent elements of a crime or that par-
ticipation in the commission of a crime of this
person is not proven” (Tadzhyev, 1991, p. 15).
T.T. Tadzhiev’s perspective is consistent with
that of B.T. Bezlepkin and does not include
a component of the participation of State
authorities in the full restoration of lost rights
as a result of unlawful criminal prosecution.

N.Ya. Shylo argues that rehabilitation is “rot
only the termination of criminal proceedings or

the acquittal by a court of persons illegally pros-
ecuted, the legal grounds and the range of actors,
but also the legal effects (for example, restoration
of the reputation and honour of innocent people
and compensation for material damage)” (Shilo,
1981, p. 16). On the basis of this definition,
N.Ya. Shylo does not determine the leading role
of state bodies in rehabilitation measures, since
it is the latter that have sufficient competence
to realize the full and final restoration of the lost
rights of a person. The author’s term implies
a number of features, bypassing its specific
essence. It should also be noted that the cate-
gory of “termination of criminal prosecution”
may include the termination of criminal pro-
ceeding which is carried out not only on reha-
bilitative grounds.

According to M.M. Skvortsov, “rehabili-
tation in the social sense of its content should
entail complete and unquestionable restoration
of the reputation of the unlawfully accused, resto-
ration of his/her former rights, recovery formate-
rial damages caused” (Skvortsov, 1970, p. 111).
When the author argues that studies “reha-
bilitation” in criminal procedure relations, he
recognizes that the above phenomenon cannot
exist in isolation from the science of criminal
procedure at the present stage of the develop-
ment of legal science, therefore, it should imply
solving the problem of the very criminal proce-
dure. This is more narrow, concrete than solv-
ing abstract “social problems.” “Incorrect accu-
sation” also does not provide the participant
of a rehabilitative relations with the possibility
of final restoration of lost rights, since the term
“incorrect accusation” can be interpreted simul-
taneously in several meanings: how incorrectly,
improperly, erroneously an indictment against
a particular person has been made; an erroneous
indictment may be made on the basis of a mis-
take by an authorized person (intentional or
unintentional), or insufficient evidence or evi-
dence obtained by unlawful means. Therefore,
on the other hand, the term “incorrect accu-
sation” can be used as in respect of the person
guilty, but guilty of committing another crime.
In such a case the participation of such a per-
son in rehabilitation activities is inappropriate,
the act of rehabilitation will be of useless legal
force, or in other case only measures of so-called
“partial rehabilitation” are permitted for such
a person that does not completely reveal the full
essence of the term “rehabilitation.”

L.V. Boitsova argues that rehabilitation is
“the return of lost rights and benefits, elimination
of legal restrictions related to unlawful convic-
tion, prosecution, deprivation of liberty of inno-
cent persons, as well as restoration of further
legal capacity” (Boitsova, 1990, p. 8). Moreover,
while L.V. Boitsova properly identifies a list
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of the activities and means by which a person
should be reinstated in his or her lost rights, but
no chief executive (addressee) of such activities
is identified, which is directly the State repre-
sented by its bodies and officials. The author
has not provided for an obligation on the part
of the State to compensate rehabilitees for prop-
erty damage caused.

R.E. Vitske defines the concept of “reha-
bilitation” as follows: “This is a procedure for
restoring the rights and freedoms of a person
unlawfully unjustly subjected to criminal prose-
cution and compensation for the harm caused to
him/her, as well as restoration of reputation, hon-
our of innocent citizens” (Vitske, 2007, p. 11).
Vytske’s definition quite aptly states that “reha-
bilitation” in criminal procedure is first and fore-
most a practice. But this definition is somewhat
general, since the phrase “innocent citizens”
enables ambiguous interpretations. Citizens
may be innocent due to unlawful accusations
and to criminal, disciplinary, administrative,
civil and other charges.

According to V.I. Antonov, rehabilitation
is “annulment of legal effects of repression,
restoration of legal position and reputation
of a person, as well as compensation for dam-
ages caused” (Antonov, 2001, p. 11). In this
case, the author defines the concept of “reha-
bilitation” in a broad meaning. Nevertheless,
as we have already stated, modern legal science
cannot envisage rehabilitation separately from
criminal proceedings, nor can the specific scope
of legal relations and the actors involved in
the implementation of rehabilitation be defined.

With regard to the definition of G.Z. Kli-
mova, it can be concluded that the latter along
with the previous two terms, proposed by scien-
tists, also provides a definition of rehabilitation
in the same broader context, “Rehabilitation is
a legal means of correcting gross investigative
and judicial errorvs. It occurs there and when
the fact of unlawful prosecution is involved”
(Klimova, 2005, p. 93).

S.0. Rogachev considers that “rehabilitation
is a recognition by the State, through the person
conducting the initial inquiry, the investigator
or the court, of the unlawfulness of the crimi-
nal prosecution of a person by issuing a deci-
sion, determination of a sentence or a sentence
and providing an opportunity for the rehabili-
tee to restore the violated rights and to recover
all damages caused” (Rogachev, 2009, p. 154).
Rehabilitation is an objective process carried
out in accordance with the principles of crim-
inal procedure. The role of the person con-
ducting the initial inquiry, the investigator or
the court is merely an instrument whose deci-
sion should be aimed at eliminating prior errors
committed and establishing an offence by fal-
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sification, as a further obligatory ground for
the opening of disciplinary/criminal proceed-
ings on the facts revealed. Providing an oppor-
tunity for restoration does not constitute a de
facto remedy. Rehabilitation was in fact a guar-
antee of ensuring that all perpetrators have
brought to justice and that innocent persons
have not been liable. Therefore, the possibility
of ensuring the restoration of lost human rights
should not be a substitute for the actual resto-
ration of lost rights in the event of establishing
the unlawfulness of the decisions.

3. State responsibility to a person in crim-
inal proceedings

Domestic scientists in the field of crimi-
nal procedure advocate similar approach to
thenatureandobservanceoftheprincipleofpub-
licity. For example, according to M.Y. Shumylo,
“Rehabilitation is a form of implementing
the principle of State responsibility to the per-
son in criminal proceedings. It is an institution
of public law in which the law-restoring crimi-
nal procedure relations is regulated on the basis
of formality, using under subsidiary terms provi-
sions in civil, labour, pension and other branches
of law, where the leading actor is the State in
the person of the court” (Shumylo, 2019, p. 600).
Therefore, in the author’s view, the concept
of responsibility to one person is erroneous,
since the State is a systemically important col-
lective actor that realizes its interests through
the state authorities, as an instrument for
the realization of socially important needs.
Consequently, to oppose the State and one per-
son is, according to the auhtor, somewhat inap-
propriate. Rehabilitation, as an integral part
of criminal proceedings, is itself part of public
law and therefore the principle of publicity
may not be defined as leading in the process
of rehabilitation.

According to O. Koval, "Rehabilitation in
criminal proceedings is a system of social and legal
measures provided for by law aimed at the full res-
toration of previous human rights that have been
unlawfully prosecuted or convicted, and compen-
sation for damage caused» (Koval, 2012, p. 144).
Thus, a person may be considered criminally lia-
ble if he or she acquires the status of a convicted
person. In such a case, it would be advisable to
mention either the “unlawfully prosecuted” or
the “wrongfully convicted,” since the contents
of these wordings are identical.

O.V. Kaplina argues that “rehabilitation is
aset of social and legal measures aimed at full res-
toration of the previous rights of a citizen unlaw-
Jully prosecuted or convicted, and compensation
for damage caused” (Kaplina, 1998, p. 183).
This term does not generally cover the pro-
cess of rehabilitation, nor does the leading role
of the State is considered, since the latter,
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through its legislation, requires the observance
of the fundamental principles of criminal pro-
cedure and through its bodies, ensures them in
the social and legal sphere. Furthermore, the lat-
ter does not provide the full set of measures to
eliminate all suspicions and charges which is
the priority of criminal procedure responsibility.

M.R. Mazur concludes that “the Ukrainian
lawmaker considers rehabilitation as an acquit-
tal for a person, the termination of a criminal
case against him/her on rehabilitative grounds,
and the subsequent restoration of his/her vio-
lated, restricted rights as an effect of rehabili-
tation. Therefore, a person is rehabilitated if in
respect of him/her such acts are pronounced,
issued (adopted) and who has the right to res-
toration of violated rights and legitimate inter-
ests and the right to compensation for damage
caused” (Mazur, 2011, p. 174). This definition
by M.R. Mazur does not indicate that a con-
sistent list of these decisions cannot exist in
isolation from the public sphere, especially
from law enforcement officials, authorised in
specific criminal proceedings and other offi-
cials of public authorities, whose activities in
the rehabilitation process engage the resto-
ration of lost rights on the basis of a rehabilita-
tion decision. That is, the public authorities in
general. Thus, having defined the list of deci-
sions necessary for rehabilitation, the latter
has missed the key relationship of the “human-
State,” which, in our opinion, should also be
reflected in the definition.

Therefore, rehabilitation in criminal pro-
ceedings should have the following character-
istics: observance of the principle of publicity,
compensation for pecuniary and non-pecuni-
ary damage, and complete (comprehensive)
restoration by public authority/ authorities
of the lost rights of a person, unlawfully prose-
cuted (suspect, accused, convicted). According
to V.K. Voloshina, “The public nature of crim-
inal procedure entails the existence of a system
of controlling and supervisory powers designed
to prevent possible arbitrariness on the part
of the officials conducting the proceedings, to
protect citizens from exposing to groundless
accusations, condemning, from unlawful restric-
tion of rights and freedoms” (Voloshyna, 2012),
in other words, the principle of publicity in
criminal proceedings is based on the exis-

tence of a system of State bodies with powers
of control and supervision, and characterized
by the binding nature of the decisions taken
to ensure the protection of the rights and free-
doms of everyone party to criminal proceed-
ings. The basis of civil liability of officials
conducting criminal proceedings to persons
aggrieved by such decisions, that is, the basis
for compensation for pecuniary and non-pe-
cuniary damage, prescribed in the provi-
sions of art. 130 of the CPC of Ukraine. In
the author’s opinion, such basis derives from
the principle set out above in art. 2 of the CPC
of Ukraine. A complete (comprehensive) resto-
ration of the lost rights by state authorities is
regulated by art. 130 of the CPC of Ukraine,
as well as by Law 266/94VR of Ukraine “On
the procedure for compensation for damage
caused to a citizen by unlawful actions of bod-
ies of inquiry, pre-trial investigation, prosecu-
tor’s office and court” of January 01, 1994. Such
measures provide for, on the basis of a court
judgment on unlawfulness of the decisions,
actions or omissions of bodies conducting inves-
tigative activities, bodies of pre-trial investi-
gation, the Prosecutor’s Office and the court,
the return of illegally seized property and, in
the event that it is not possible to make a return
in kind, its cost is reimbursed from the enter-
prises, institutions and organizations to which
it is donated (part 1 of art. 4), reinstatement
in their labour (art. 6), residential (art. 9)
and other rights (service, pension, other per-
sonal and property rights, etc.) (art. 15) (Law
of Ukraine On the procedure for compensa-
tion for damage caused to a citizen by unlawful
actions of bodies of inquiry, pre-trial investiga-
tion, prosecutor’s office and court, 1994).

4. Conclusions

The above features allow the author to
present his own understanding of the term
of rehabilitation in criminal proceedings as
follows: “Rehabilitation is a procedure defined
by the Criminal Procedure Law, which pro-
vides, on the basis of publicity, for the full res-
toration of property and non-property rights
to the person unlawfully prosecuted, as well as
compensation for pecuniary and non-pecuniary
damage on the grounds of a rehabilitation deci-
sion, which is binding on all State authorities
and officials.”
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BU3HAYEHH{ TEPMIHY «PEABLJITAINIA» )
Y KPUMIHAJIbHOMY ITPOLECYAJIbHOMY ITPABI YRKPAIHU

AHoranis. AKTYaJIbHICTb CTAaTTi MOJATAE B TOMY, IO KPUMiHAJbHE MPOIECYabHE 3aKOHOJABCTBO
Ta 1I0Xi/IHA Bijl HHOTO PABOBA HAyKa KPUMIHAJIBHOTO IIPOIIECY HIKOJIM HE CTOSATh HA MICIli, OCTIiHO i 6e3-
TIePEPBHO MPOIOBXKYIOTD MOMIYKU 3 YHOPMYBAHHS HEBPETYJIbOBAHUX Bi/IHOCHH i BOCKOHAJICHHS YMHHUX
HOPMaTHBHO-TIPaBOBHX akTiB. Ha chOrojHi He OCUTH BUPINIEH] MUTAHHA iHCTUTYTY peabimiTaliii, akuii
TOBMHEH He JIUIIE CKACYBAaTH HE3aKOHHO TPHUHATI MPOIleCyasbHi PillleHHs MTPAaBOOXOPOHHUX OPTaHiB,
a I IIOBHICTIO Ta OCTATOYHO TIOBEPHYTHU paHilie BTpayeHi it oOMesxeHi mpasa peabinitanta. Memoro crar-
Ti € aHaJi3 JesKNX BU3HAYEHDb TepMiHa «peabiiTallis ocib, He3aKOHHO TPUTITHYTHX 0 KPUMiHAIBHOI
BIAMOBIZAJIBHOCTI» Ta MOAAJIBIINI CUHTE3 aBTOPCHKOTO GAuyeHHs 1(bOrO MOHATTSI, SIKe Ma€ BiANMOBizaTH
CY4aCHUM 3aKOHOJIAaBUUM TeH/eHIisIM. Pe3yavmamu. YnuHHe ykpaiHCbKe KpUMiHajJbHe IIpoliecyasibHe
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3aKOHOJABCTBO Ta HAYKa KPUMIHAJIBHOTO IIPOIIECY ITepedyBAIOTh y CTaHi Oe3lepepBHIX 3MiH i MOIIYKiB
3 yperyJioBaHHs YMHHUX aKTiB a00 YHOPMYyBaHHsI 1lle He BPEryJbOBaHUX MpaBoBifHOocHH. Ha cborojiHi
rOCTPO MOCTANA MPodJIeMa 3 YPEryIIBaHHS peabiTiTaliiiHuX IIPABOBIIHOCHH Y KPUMIHAJILHOMY HPOIIEC.
3oKpeMa, BiZICyTHE BU3HAYEHHS TepMiHa «peabiiTallist>, SKii HagaB OU aKTyasbHe if JerajbHe BU3HA-
YeHHST BKA3aHOTO SBUINA Y KPUMiHATBHOMY IIpOIleci. ¥ CTaTTi MiCTUThCS aHAaJi3 aBTOPCHKUX BH3HA-
4yeHb TakuX HaykoBIiB-npaBHUKIB: B.T. Besnenkina, T.T. Tamkuesa, H.A. [luna, M.M. CxBopriosa,
JI.B. Boiinosoi, PE. Binke, B.I. Autonosa, I[.3. Kiumosa, C.O. Porauesa, M.€. llymuna, O.M. Koaib,
M.P. Masyp, O.B. Kaniitoi. Bucrosxu. Y xoji gocijkeHHst 3po6JeHo BACHOBOK, 1O B G1IbIIOCT BUTTA/-
KiB yueHi pO3yMiloTh TepMiH «peabimiTallis> B «IMPOKOMY> ioro Tiymadensi. HaromicTs aBrop Haro-
JIOIIYE HA TOMY, 1[0 TIOHSTTS «peabimiTallisi> y KpUMiHAIBHOMY HPOIeCi BAPTO PO3YMITH SIK TIPOIELYDY,
110 € HEBiI EMHOIO Bi/l KpuMiHATBbHOTO TIpotiecy. LI mpotierypa XxapakTepu3y€eThCst TAKUMH O3HAKaMH, SIK
JIOTPUMAHHSI IPUHIMITY TyOJIIYHOCTI, BIZIIIKOyBAHHS MAilHOBOI Ta HEMallHOBOI 1IKO/M, yeebiune (KoMil-
JIEKCHE) TIOHOBJIEHHST OPTaHAMI,/OPTaHOM JIEPKABHOI BJIA/M BTPAYEHUX [IPAaB 0COOH, HE3AKOHHO HPUTSIT-
HYTOI JI0 BiANOBIATbHOCTI (11103PI0BAHOT0, 0GBUHYBAYEHOTO, 3acy/keHoro). Hajano aBTopchke BU3Ha-
JYeHHs TepMiHa «peadimiTarisy.

Kmo4oBi croBa: KpuMiHaTbHIIT TIpoIiec, IHCTUTYT peabimiTarii, ckacyBaHHs PillleHHsI, TOHOBJICHHS
TIpas.
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