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INSTITUTE OF COMPENSATION FOR MORAL
DAMAGE: INTERNATIONAL LEGAL EXPERIENCE
AND LEGISLATIVE INNOVATIONS

Abstract. The purpose of the article is to present and analyze the conceptual review of the provisions
of international legal experience in dealing with compensation for moral (non-property) damage in
the context of priorities for the protection of democratic rights and freedoms of citizens. Researchmethods.
Research toolset is the unity of general scientific dialectical research methods and the comparative method,
which allow the authors to conceptually analyze the international legal experience of the development
of the institute of compensation for moral damage. Results. The study analyzes the legal tradition
of advanced countries to solve the issue of compensation for moral damage to citizens. The authors
distinguish between the English, American, German, and French legal tradition of developing the institute
of moral damage; determine relevant problems; outline promising ways to solve them. It is stated that
most of the advanced countries of the world address compensation for moral and pecuniary damage in
unity. It has been found that foreign law, when characterizing the institute under study, uses terms that
are more focused on an individual and are humanized. Conclusions. The article notes that the foreign
experience of developing the institute of compensation is important to Ukraine, which faces significant
difficulties in building a well-managed way to compensate for moral damage. It has been established
that in European law, the concept of “moral damage” is part of the institute of compensation for moral
damage, which is of a civil-law nature but exists at the level of other law branches. Therefore, it can be
considered interbranch that, in turn, leads to diversity and heterogeneity of the definition of the concept
of “moral damage” in various regulations. The authors believe that in the context of the future evolvement
of domestic law, the English experience, which is based on the assessment of possibilities of losing life, is
of much interest: it is estimated the degree of reduction of the victim’s life expectancy due to harm to his
health compared to the average life expectancy in the country. The authors have justified the expediency
of introducing other analyzed instruments of compensation for moral damage into the Ukrainian judicial
practice, which would not only contribute to strengthening the integrity of the European legal space but
also significantly humanize the legal system of modern Ukraine.

Key words: moral (non-pecuniary) damage, compensation, recovery, legal institute, extent of moral
damage, international experience, non-property nature.
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1. Introduction

The conceptual analysis of the legal expe-
rience of modern Ukraine shows that the issue
of compensation for moral (non-property) dam-
age at the present day is poorly regulated by
the legislator, which significantly limits the pro-
tection and implementation of human rights
and freedoms. In addition, it should be noted
that the legal system is concerned about finding
legal methods of compensation for moral dam-
age. It is driven by the emergence of new legal
rules that regulate the activities of the relevant
institute. Thus, guaranteeing human rights
and freedoms effectively requires solving
the mentioned problem.

The purpose of the study is to present
and analyze the conceptual review of the pro-
visions of international legal experience of deal-
ing with compensation for moral (non-prop-
erty) damage in the context of priorities for
the protection of democratic rights and free-
doms of citizens. As a result, it is essential to
complete some research tasks, i.e., to identify
the specifics of the development of the insti-
tute of moral (non-property) compensation in
the world’s major economies, determine inno-
vative directions, and outline the prospects for
their implementation in Ukraine. The research
toolkit is based on the unity of general scientific
dialectical research methods and the compara-
tive method, which allow the authors to concep-
tually analyze the international legal experience
of developing the institute of compensation for
moral damage.

The study’s theoretical framework com-
prises scholarly contributions on the issue con-
cerned by M. Aharkov, S. Bieliatskii, V. Hliant-
sev, O. Hryshchuk, V. Dubrivnyi, O. Kuchynska,
Ye. Machulska, Ye. Mikhno, V. Nor, V. Paliiuk,
I. Poteruzha, P. Rabinovych, et al. At the same
time, despite the essential academic popularity
of the institute of compensation for moral dam-
age, the search for ways of its evolution is still
poorly studied, especially with regard to meth-
ods for defining compensation for moral damage.

2. Institute of compensation for moral
damage in Ukraine and abroad

According to the Constitution of Ukraine
and the current legislation, individuals and legal
entities are entitled to compensation for moral
(non-property) damage caused by the viola-
tion of their rights and freedoms and legitimate
interests. Following Art. 23 of the Civil Code
of Ukraine, moral damage caused to a legal
entity involves humiliating its business reputa-
tion. It is almost the only legislative reference
to the nature of moral damage that may be
caused to a legal entity. The authors also note
that under para. 3 of Art. 23 of the Civil Code
of Ukraine, moral damage is compensated by
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money, other property, or otherwise (Civilnij
kodeks Ukraini, 2022).

The court determines the amount
of monetary compensation for moral dam-
age given the nature of the offense, the extent
of physical and mental suffering, the deterio-
ration of the victim’s abilities or deprivation
of his ability to implement them, the degree
of guilt of the person who caused moral dam-
age, if guilt is the basis for compensation, as
well as considering other circumstances that are
of the essence. In assessing the amount of com-
pensation, the requirements of reasonableness
and fairness are taken into account (Kohano-
vska, 2010, p. 144).

Modern researchers mark that moral dam-
age should be regarded as the unlawful destruc-
tion (or attempt to destroy) of human dignity,
which triggers negative processes and states in
the psyche. It consists of the very losses, nega-
tive consequences of a non-property nature that
have arisen due to suffering. For instance, it
refers to some changes in a person’s life: 1) ina-
bility to realize his habits and desires; 2) deteri-
oration of relations in the team or family; 3) loss
of work, career opportunities; 4) loss of trust
of close people, potential contractual counter-
parties, etc. The mental suffering which a per-
son experiences because of encroachment on
his personal non-property rights and benefits
can be manifested in confusion, fear (for exam-
ple, for the afterlife of the family, career, prop-
erty), worries, disturbances, emotional anx-
iety, etc. Consequently, a person is not able to
make the right decisions and continue keeping
his usual lifestyle. These changes force a per-
son to make additional efforts to organize his
life and indicate the presence of moral damage
(Petrenko, 2019, p. 64).

In general, moral damage means non-prop-
erty loses due to moral or physical suffering
or other adverse phenomena caused to a nat-
ural or legal person by illegal actions or omis-
sions of other persons. A legal entity may also
be subject to non-property damage, e.g., losses
of a non-property nature because of the deg-
radation of its business reputation, violation
of the company name, trademark, disclosure
of trade secrets, as well as actions aimed at low-
ering prestige or undermining confidence in its
activities. The issue of compensation for moral
damage resides in the infeasibility of assessing
the amount of compensation that coincides
with the damage caused, since it is impossible to
determine the scope of pain and suffering expe-
rienced by a person. Thus, the court decides
at its discretion, observing the principle of rea-
sonableness (Pushkina, 2019, p. 63).

General aspects of compensation for moral
damage in foreign countries have some differ-
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ences and peculiarities. Thus, English law has
no substantial difference between property
and non-property damage in terms of the grounds
and remuneration procedure. The American
legal system, as it befits common law, has a simi-
lar situation. However, there is a so-called insti-
tute of torts — “privacy”, the creators of which
regard its function as protecting the inviolability
of a person and everything that helps the person
to preserve himself as an individual (for exam-
ple, the violation of privacy or the right to pri-
vacy, dissemination of information besmearing
the plaintiff, appropriation of the plaintiff’s name,
and use of his image for profit).

In Germany, damage is divided into prop-
erty and non-property; there is a single principle
of liability for both types of damage. At the same
time, the German civil legislation lacks a list
of interests protected by law in terms of the invi-
olability of a person; specially conditioned ones
comprise causing damage to the body or health,
deprivation of liberty, a woman’s inclination
to cohabitation by deceit or threats. However,
German civil law has the concept of “Person-
lichkeit” which is equivalent to “privacy” in
American law. Interesting point is that mon-
etary compensation is not the only remedy;
the basic principle of liability is restitution, that
is, the return of the injured party to the posi-
tion it would have had if the offence had not
been committed; if restitution is fully or par-
tially impossible, the damage is compensated by
money (Kohanovska, 2010, p. 144).

The French civil legislation does not dis-
tinguish between pecuniary and non-pecuni-
ary damage as well. Thus, in defining damages,
the French Civil Code means compensation
for damage or loss in general, not limited only
to monetary damage which includes the option
of compensation for moral damage (Slipchenko,
2014, p. 21)

As shown by the above analysis of the cur-
rent international legislation of the most pro-
gressive countries from the legal point of view,
all regulatory systems do not contain such term
as “moral damage”; although, there are insti-
tutions similar in essence and more developed
than in Ukraine. Moreover, when characterizing
these institutions, the terms are more focused
on the concept of individual and everything
related to him.

It is worth mentioning that in every coun-
try, compensation for moral damage has its own
particularities that reflect the need of the state
and society for an adequate system of legal rules
regulating compensation for moral damage.
Thus, the general aspects of compensation for
moral damage are quite relevant to civil legis-
lation today, because these issues have begun
to be implemented in practice quite recently. In

addition, with the adoption of the current CC
of Ukraine, the rules governing the issue under
study are characterized by specific features
(Reznik, 2014, p. 54).

3. Implementation of the international expe-
rience of the functioning of the institute of com-
pensation for moral (non-pecuniary) damage in
the legal framework of Ukraine.

Researchers assert that when choosing
the most optimal domestic model of compen-
sation (reimbursement) for moral damage to
a person and bringing national legislation in line
with international standards in human and civil
rights,itisadvisable to take into account the best
practices of the advanced countries: the United
States, England, France, Germany, New Zea-
land, the Netherlands, Canada, Switzerland,
and Belgium. Nowadays, there is an urgent
need to develop and adopt an individual law
in Ukraine that would clearly define and desig-
nate the concept of moral damage and regulate
the procedure, grounds, conditions, and mech-
anisms for compensation for moral damage to
victims. Among other things, state support for
victims, who are unable to obtain compensa-
tion from the accused, should be strengthened
if compensation cannot be provided otherwise.
Based on the international experience of effec-
tive mechanisms of compensation for moral
damage by litigation, the above can be realized
by creating and achieving the proper function-
ing of the State Fund for the Crime Victims’
Compensation and establishing a state media-
tion organization to introduce “restorative jus-
tice” (Rudenko, 2021, p. 15).

It is interesting to note that some coun-
tries encounter a so-called problem of compe-
tition of contract and tort claims. For example,
in the United States, if a railway passenger is
injured due to the negligence of railway employ-
ees, the company may be held liable for damage
that is both a breach of contract and a tort. As
ageneral rule, the court is not bound by any rules,
and it can only determine whether the competi-
tion of claims in a particular case is allowed. In
some world countries, the qualification of rela-
tions to be contractual or non-contractual signif-
icantly affects the scope of liability.

Scientists draw attention to the fact that
American legislation has an entirely differ-
ent judicial practice in addressing the issue
of the extent of moral damage. The jury, which
predominantly favors the plaintiff, decides on
the extent of moral damage. Another way is to
undergo a psychological examination, which
allows the court to understand as clearly as
possible the degree of suffering of the person
and amount in controversy. The authors believe
that the introduction of expertise will be very
appropriate and based on specific facts (the
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victim’s psychological state after mental suffer-
ing), and not only interpreted at the discretion
of the court (Pushkina, 2019, p. 63).

In the European Union, particularly in
the countries of Anglo-Saxon law, the extent
of moral damage is set given the defendant's
guilt. In addition, there are even special com-
missions for compensation for moral damage
that calculate the appropriate amount of com-
pensation. France and Germany deal with such
matters by analogy with previous cases but con-
sidering the specifics of the relevant case. Under
German law, compensation for suffering must
be fair: the general principle of benefit equaliza-
tion is taken into account. The victim should be
restored to the state before the violation of his
rights or interests, but he should not benefit from
compensation for the damage caused to him. In
France, the court satisfies claims for compensa-
tion for moral damage being guided by the plea
of justice. This means that the judge does not
refer to arithmetic calculations but has regard to
the specifics of relations. It will also depend on
the specific nature of individual cases of com-
pensation for moral damage and compensation
that can indirectly alleviate the victim’s condi-
tion. The court considers and assesses all merits
of a case, e.g.,, the genuine needs of the victim,
the evil intent of the person who caused the dam-
age, the reasons that moved the victim to make
claims for damages (Pushkina, 2019, p. 63).

Moreover, in France, exclusively direct dam-
ages are compensated under a contractual obli-
gation. The debtor is liable for losses that were
foreseen or could have been foreseen at the time
of contracting, unless the obligation was not ful-
filled due to the debtor’s intent. A non-contrac-
tual obligation comprises both direct and indi-
rect ones. However, the rigidity of the rule on
the compensation of direct and indirect dam-
ages under tortious liability is mitigated by
the fact that the extent of damages is ultimately
determined by the court. From the perspective
of German civil law, the distinction between
contractual and non-contractual obligation to
determine the scope of liability is irrelevant,
since compensation for direct and indirect dam-

ages is provided both in the case of the breach
of a contract and in the case of non-contractual
damage (Dzery, 2010, p. 89).

In general, France, Germany and England
recognize the possibility of applying compensa-
tion for non-pecuniary damage in the interests
of unconscious persons (“vegetative”, comatose,
or similar states). The German Federal Court
of Justice emphasizes that the extent of appro-
priate compensation should be more than nom-
inal, since it should convey the losses caused to
the victim’s individuality and human dignity
(Stefanchuk, 2010, p. 68). At the same time,
it seems that German law is characterized by
a rather restrained attitude to the overall trend
among other European states to compensate for
non-pecuniary damage caused to “secondary”
victims — close relatives of deceased individuals
who have suffered significant bodily harm (Van
Dam, 2013, p. 366).

4. Conclusions

One can state that the international expe-
rience of developing the compensation insti-
tute is of great importance to Ukraine, which
faces significant difficulties in building a clear
way to compensate for moral damage. In Euro-
pean law, the concept of “moral damage” is
part of the institute of compensation for moral
damage, which is of a civil law nature but exists
at the level of other law branches. Therefore,
it can be considered interbranch that, in turn,
leads to diversity and heterogeneity of the defi-
nition of “moral damage” in various regula-
tions. The authors believe that in the context
of the future development of domestic law,
English experience, which is based on the assess-
ment of the possible loss of life, arises strong
interest: it is estimated a degree of the reduction
of the victim’s life expectancy due to harm to his
health compared to the average life expectancy
in the country. Consequently, it is advisable to
introduce other analyzed instruments of com-
pensation for moral damage into the Ukrainian
judicial practice, which would not only contrib-
ute to strengthening the integrity of the Euro-
pean legal framework but also significantly
humanize the legal system of modern Ukraine.
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THCTUTYT KOMIIEHCAIII MOPAJIbHOI IIKO/IU: )
3APYBIKHUII IIPABOBUIA JIOCBIJ] TA 3AKOHO/IABYI IHHOBAIIII

Auorauis. Mema — 1pe/ICTaBUTH Ta POAHAJII3YBATH KOHIEITYJIbHUI 3Pi3 10JI0KeHb 3apyOiKHOrO
MPABOBOTO JIOCBI/LY 3 MPOOIEMI BiAITKOAYBAHHA MOPAIbHOI (HEMATHOBOT) IKOAM Y KOHTEKCTI piopuTe-
TiB 3aXMCTY JEMOKPATHYHUX 1PaB i cBo60A rpoMastH. MeToau gociKeHHs. B 0CHOBI 10C/iIHUIIBKOTO
IHCTPYMEHTapiIO — €/IHICTb 3araJbHOHAYKOBUX J1aJIEKTUYHUX METO/IIB I0Ci/IKEHHS Ta IIOPiBHSIbHO-KOM-
MapaTHBHOTO METO/Y, sIKi al0Th 3MOTY KOHIENITYaJbHO TPOAHATI3YBaTH 3apyOiKHIIT TTPABOBHUIT TOCBI/
PO3BUTKY iHCTUTYTY KOMITEHCAIlii MOPalbHOI KON, Pe3yavmamu. Y nociizkenH] TpoaHaii3oBaHo mpa-
BOBY TPA/UILIIO IPOBIHUX KPaiH 3 BUPILIEHHS IPOOJIEMU BiIIKOLYBAHHS MOPAJIBHOI IIKOAU IPOMA/ISIH.
BuokpeMiieHo 0cobIMBOCTI aHTIICHKOT, aMepUKaHCHKOI, HIMEI[bKOI Ta (hpaHIly3bKol MPaBOBOI TPpaAMIIii
PO3BUTKY IHCTHTYTY MOPAJIbHOI IIKO/IU, 3’ ICOBAHO IIPOGJIEMH Ta OKPECJIEHO IIePCIIEKTHBHI MIJISIXHU iXHBOTO
BupinerHst. KoHcraroBaHo, 110 y GUIBIIOCTI IIPOBIAHUX KPaiH CBITY BIAIIKOAYBAHHSI MOPAJIbHOI i MaTepi-
QJIBHOIT KON PO3TIIANAETHCS Y EHOCTI. 3’ICOBaHO, 110 Y 3apyOisKHOMY MpaBi IPU XapaKTepUCTHI 3a3Ha-
YEHOTO IHCTUTYTY BUKOPUCTOBYIOTHCS TEPMiHMU, OLIbINE OPIEHTOBAHI HA OHATTSI 0COOMCTOCTI Ta TyMaHi-
3oBani. Bucnoexu. Y 10ciKeH i KOHCTaTOBAHO, 1O A YKPaiHu, e € 3HauHi CKIAAHOII 3 T0OYI0BOIO
YiTKOTO CII0COOY BiAIIKOLYBAHHST MOPAJILHOI IIKO/IH, BEJIMKE 3HAUEHHST Ma€ 3apyOiKHIUHN JOCBi/ PO3BUTKY
IHCTUTYTY KoMIleHcalii. BusBieHo, 1o y €BporeiicbkoMy TpaBi MOHATTS «MOpajbHA MIKO/Ia» BXOAUTD
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JI0 CKJIa/ly 1HCTUTYTY Bi/[IIKO/yBaHHS MOPAJILHOI KO/, 1110 HOCUTDH IIUBIJILHO-IIPABOBUIT XapakTep, aje
icHye i na piBHI iHINKMX rasy3eil mpaBa, a TOMY MOXKE BBAKATHCS MIKIasly3eBHM, 1110, Y CBOIO 4EPry, NpH-
3BO/IUTD JI0 CTPOKATOCTI Ta HEOZHOPITHOCT] B BU3HAYEHHI MOHATTS «MOpaJIbHA MIKO/[a» Y PI3HUX HOpPMa-
TUBHUX aKTaX. BUCHYBAHO YMKY ITPO T€, 110 Y KOHTEKCTI IEPCIIEKTUB PO3BUTKY BiTUM3HSIHOTO [TPaBa 3HA-
YHUH iHTE€PeC CTAHOBUTH aHTJIIHCHKNN JIOCBIT, B OCHOBI SIKOTO JIEKUTD OIIHKA TTEPCTIEKTHB BTPATH JKUTTSI:
pubIM3HO PO3PAXOBYETCS, HACKLIBKY 3HIKYETHCS TPUBAIICTD JKUTTSI OTEPIIJIONO 32 PAXYHOK HIKOH
TSI IOTO 3/10POB’ST TIOPIBHSTHO i3 CEPeIHBOI0 TPUBAICTIO KUTTS B Kpaini. /loBesieno, 1110 A01iIbHO 3a1po-
BQ/INTHU B YKPAIHCbKY CYJIOBY HPAKTUKY il iHIII IIpoanaizoBani iIHCTPYMEHTH BI/IIITKO/LyBaHA MOPAJIbHOI
HIKO/IH, 1[0 HE JIKIIE CIPHUSIO 6 3MIIHEHHIO 1iIICHOCT] €BPONIEHCHKOTO PABOBOTO IIPOCTOPY, & i CYTTEBO
ryMaHizyBasio 6 MpaBoBY CUCTEMY CYyYacHOi YKpaiHu.

Kmouogi cioBa: MopasipHa (HemaTtepiaibHa) MIKOJIA, KOMIIEHCAILsl, CTATHEHHS, IPABOBUIT IHCTUTYT,
PO3MIp MOPAJIbHOI KO/, 3apyOIKHUIA 10CBi/, HeMAHOBUIT XapaKTep.
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