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INSTITUTE OF COMPENSATION FOR MORAL
DAMAGE: INTERNATIONAL LEGAL EXPERIENCE
AND LEGISLATIVE INNOVATIONS

Abstract. The purpose of the article is to present and analyze the conceptual review of the provisions
of international legal experience in dealing with compensation for moral (non-property) damage in
the context of priorities for the protection of democratic rights and freedoms of citizens. Researchmethods.
Research toolset is the unity of general scientific dialectical research methods and the comparative method,
which allow the authors to conceptually analyze the international legal experience of the development
of the institute of compensation for moral damage. Results. The study analyzes the legal tradition
of advanced countries to solve the issue of compensation for moral damage to citizens. The authors
distinguish between the English, American, German, and French legal tradition of developing the institute
of moral damage; determine relevant problems; outline promising ways to solve them. It is stated that
most of the advanced countries of the world address compensation for moral and pecuniary damage in
unity. It has been found that foreign law, when characterizing the institute under study, uses terms that
are more focused on an individual and are humanized. Conclusions. The article notes that the foreign
experience of developing the institute of compensation is important to Ukraine, which faces significant
difficulties in building a well-managed way to compensate for moral damage. It has been established
that in European law, the concept of “moral damage” is part of the institute of compensation for moral
damage, which is of a civil-law nature but exists at the level of other law branches. Therefore, it can be
considered interbranch that, in turn, leads to diversity and heterogeneity of the definition of the concept
of “moral damage” in various regulations. The authors believe that in the context of the future evolvement
of domestic law, the English experience, which is based on the assessment of possibilities of losing life, is
of much interest: it is estimated the degree of reduction of the victim’s life expectancy due to harm to his
health compared to the average life expectancy in the country. The authors have justified the expediency
of introducing other analyzed instruments of compensation for moral damage into the Ukrainian judicial
practice, which would not only contribute to strengthening the integrity of the European legal space but
also significantly humanize the legal system of modern Ukraine.

Key words: moral (non-pecuniary) damage, compensation, recovery, legal institute, extent of moral
damage, international experience, non-property nature.
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1. Introduction

The conceptual analysis of the legal expe-
rience of modern Ukraine shows that the issue
of compensation for moral (non-property) dam-
age at the present day is poorly regulated by
the legislator, which significantly limits the pro-
tection and implementation of human rights
and freedoms. In addition, it should be noted
that the legal system is concerned about finding
legal methods of compensation for moral dam-
age. It is driven by the emergence of new legal
rules that regulate the activities of the relevant
institute. Thus, guaranteeing human rights
and freedoms effectively requires solving
the mentioned problem.

The purpose of the study is to present
and analyze the conceptual review of the pro-
visions of international legal experience of deal-
ing with compensation for moral (non-prop-
erty) damage in the context of priorities for
the protection of democratic rights and free-
doms of citizens. As a result, it is essential to
complete some research tasks, i.e., to identify
the specifics of the development of the insti-
tute of moral (non-property) compensation in
the world’s major economies, determine inno-
vative directions, and outline the prospects for
their implementation in Ukraine. The research
toolkit is based on the unity of general scientific
dialectical research methods and the compara-
tive method, which allow the authors to concep-
tually analyze the international legal experience
of developing the institute of compensation for
moral damage.

The study’s theoretical framework com-
prises scholarly contributions on the issue con-
cerned by M. Aharkov, S. Bieliatskii, V. Hliant-
sev, O. Hryshchuk, V. Dubrivnyi, O. Kuchynska,
Ye. Machulska, Ye. Mikhno, V. Nor, V. Paliiuk,
I. Poteruzha, P. Rabinovych, et al. At the same
time, despite the essential academic popularity
of the institute of compensation for moral dam-
age, the search for ways of its evolution is still
poorly studied, especially with regard to meth-
ods for defining compensation for moral damage.

2. Institute of compensation for moral
damage in Ukraine and abroad

According to the Constitution of Ukraine
and the current legislation, individuals and legal
entities are entitled to compensation for moral
(non-property) damage caused by the viola-
tion of their rights and freedoms and legitimate
interests. Following Art. 23 of the Civil Code
of Ukraine, moral damage caused to a legal
entity involves humiliating its business reputa-
tion. It is almost the only legislative reference
to the nature of moral damage that may be
caused to a legal entity. The authors also note
that under para. 3 of Art. 23 of the Civil Code
of Ukraine, moral damage is compensated by

6

money, other property, or otherwise (Civilnij
kodeks Ukraini, 2022).

The court determines the amount
of monetary compensation for moral dam-
age given the nature of the offense, the extent
of physical and mental suffering, the deterio-
ration of the victim’s abilities or deprivation
of his ability to implement them, the degree
of guilt of the person who caused moral dam-
age, if guilt is the basis for compensation, as
well as considering other circumstances that are
of the essence. In assessing the amount of com-
pensation, the requirements of reasonableness
and fairness are taken into account (Kohano-
vska, 2010, p. 144).

Modern researchers mark that moral dam-
age should be regarded as the unlawful destruc-
tion (or attempt to destroy) of human dignity,
which triggers negative processes and states in
the psyche. It consists of the very losses, nega-
tive consequences of a non-property nature that
have arisen due to suffering. For instance, it
refers to some changes in a person’s life: 1) ina-
bility to realize his habits and desires; 2) deteri-
oration of relations in the team or family; 3) loss
of work, career opportunities; 4) loss of trust
of close people, potential contractual counter-
parties, etc. The mental suffering which a per-
son experiences because of encroachment on
his personal non-property rights and benefits
can be manifested in confusion, fear (for exam-
ple, for the afterlife of the family, career, prop-
erty), worries, disturbances, emotional anx-
iety, etc. Consequently, a person is not able to
make the right decisions and continue keeping
his usual lifestyle. These changes force a per-
son to make additional efforts to organize his
life and indicate the presence of moral damage
(Petrenko, 2019, p. 64).

In general, moral damage means non-prop-
erty loses due to moral or physical suffering
or other adverse phenomena caused to a nat-
ural or legal person by illegal actions or omis-
sions of other persons. A legal entity may also
be subject to non-property damage, e.g., losses
of a non-property nature because of the deg-
radation of its business reputation, violation
of the company name, trademark, disclosure
of trade secrets, as well as actions aimed at low-
ering prestige or undermining confidence in its
activities. The issue of compensation for moral
damage resides in the infeasibility of assessing
the amount of compensation that coincides
with the damage caused, since it is impossible to
determine the scope of pain and suffering expe-
rienced by a person. Thus, the court decides
at its discretion, observing the principle of rea-
sonableness (Pushkina, 2019, p. 63).

General aspects of compensation for moral
damage in foreign countries have some differ-



1/2022
CIVIL LAW AND PROCESS

ences and peculiarities. Thus, English law has
no substantial difference between property
and non-property damage in terms of the grounds
and remuneration procedure. The American
legal system, as it befits common law, has a simi-
lar situation. However, there is a so-called insti-
tute of torts — “privacy”, the creators of which
regard its function as protecting the inviolability
of a person and everything that helps the person
to preserve himself as an individual (for exam-
ple, the violation of privacy or the right to pri-
vacy, dissemination of information besmearing
the plaintiff, appropriation of the plaintiff’s name,
and use of his image for profit).

In Germany, damage is divided into prop-
erty and non-property; there is a single principle
of liability for both types of damage. At the same
time, the German civil legislation lacks a list
of interests protected by law in terms of the invi-
olability of a person; specially conditioned ones
comprise causing damage to the body or health,
deprivation of liberty, a woman’s inclination
to cohabitation by deceit or threats. However,
German civil law has the concept of “Person-
lichkeit” which is equivalent to “privacy” in
American law. Interesting point is that mon-
etary compensation is not the only remedy;
the basic principle of liability is restitution, that
is, the return of the injured party to the posi-
tion it would have had if the offence had not
been committed; if restitution is fully or par-
tially impossible, the damage is compensated by
money (Kohanovska, 2010, p. 144).

The French civil legislation does not dis-
tinguish between pecuniary and non-pecuni-
ary damage as well. Thus, in defining damages,
the French Civil Code means compensation
for damage or loss in general, not limited only
to monetary damage which includes the option
of compensation for moral damage (Slipchenko,
2014, p. 21)

As shown by the above analysis of the cur-
rent international legislation of the most pro-
gressive countries from the legal point of view,
all regulatory systems do not contain such term
as “moral damage”; although, there are insti-
tutions similar in essence and more developed
than in Ukraine. Moreover, when characterizing
these institutions, the terms are more focused
on the concept of individual and everything
related to him.

It is worth mentioning that in every coun-
try, compensation for moral damage has its own
particularities that reflect the need of the state
and society for an adequate system of legal rules
regulating compensation for moral damage.
Thus, the general aspects of compensation for
moral damage are quite relevant to civil legis-
lation today, because these issues have begun
to be implemented in practice quite recently. In

addition, with the adoption of the current CC
of Ukraine, the rules governing the issue under
study are characterized by specific features
(Reznik, 2014, p. 54).

3. Implementation of the international expe-
rience of the functioning of the institute of com-
pensation for moral (non-pecuniary) damage in
the legal framework of Ukraine.

Researchers assert that when choosing
the most optimal domestic model of compen-
sation (reimbursement) for moral damage to
a person and bringing national legislation in line
with international standards in human and civil
rights,itisadvisable to take into account the best
practices of the advanced countries: the United
States, England, France, Germany, New Zea-
land, the Netherlands, Canada, Switzerland,
and Belgium. Nowadays, there is an urgent
need to develop and adopt an individual law
in Ukraine that would clearly define and desig-
nate the concept of moral damage and regulate
the procedure, grounds, conditions, and mech-
anisms for compensation for moral damage to
victims. Among other things, state support for
victims, who are unable to obtain compensa-
tion from the accused, should be strengthened
if compensation cannot be provided otherwise.
Based on the international experience of effec-
tive mechanisms of compensation for moral
damage by litigation, the above can be realized
by creating and achieving the proper function-
ing of the State Fund for the Crime Victims’
Compensation and establishing a state media-
tion organization to introduce “restorative jus-
tice” (Rudenko, 2021, p. 15).

It is interesting to note that some coun-
tries encounter a so-called problem of compe-
tition of contract and tort claims. For example,
in the United States, if a railway passenger is
injured due to the negligence of railway employ-
ees, the company may be held liable for damage
that is both a breach of contract and a tort. As
ageneral rule, the court is not bound by any rules,
and it can only determine whether the competi-
tion of claims in a particular case is allowed. In
some world countries, the qualification of rela-
tions to be contractual or non-contractual signif-
icantly affects the scope of liability.

Scientists draw attention to the fact that
American legislation has an entirely differ-
ent judicial practice in addressing the issue
of the extent of moral damage. The jury, which
predominantly favors the plaintiff, decides on
the extent of moral damage. Another way is to
undergo a psychological examination, which
allows the court to understand as clearly as
possible the degree of suffering of the person
and amount in controversy. The authors believe
that the introduction of expertise will be very
appropriate and based on specific facts (the

1
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victim’s psychological state after mental suffer-
ing), and not only interpreted at the discretion
of the court (Pushkina, 2019, p. 63).

In the European Union, particularly in
the countries of Anglo-Saxon law, the extent
of moral damage is set given the defendant's
guilt. In addition, there are even special com-
missions for compensation for moral damage
that calculate the appropriate amount of com-
pensation. France and Germany deal with such
matters by analogy with previous cases but con-
sidering the specifics of the relevant case. Under
German law, compensation for suffering must
be fair: the general principle of benefit equaliza-
tion is taken into account. The victim should be
restored to the state before the violation of his
rights or interests, but he should not benefit from
compensation for the damage caused to him. In
France, the court satisfies claims for compensa-
tion for moral damage being guided by the plea
of justice. This means that the judge does not
refer to arithmetic calculations but has regard to
the specifics of relations. It will also depend on
the specific nature of individual cases of com-
pensation for moral damage and compensation
that can indirectly alleviate the victim’s condi-
tion. The court considers and assesses all merits
of a case, e.g.,, the genuine needs of the victim,
the evil intent of the person who caused the dam-
age, the reasons that moved the victim to make
claims for damages (Pushkina, 2019, p. 63).

Moreover, in France, exclusively direct dam-
ages are compensated under a contractual obli-
gation. The debtor is liable for losses that were
foreseen or could have been foreseen at the time
of contracting, unless the obligation was not ful-
filled due to the debtor’s intent. A non-contrac-
tual obligation comprises both direct and indi-
rect ones. However, the rigidity of the rule on
the compensation of direct and indirect dam-
ages under tortious liability is mitigated by
the fact that the extent of damages is ultimately
determined by the court. From the perspective
of German civil law, the distinction between
contractual and non-contractual obligation to
determine the scope of liability is irrelevant,
since compensation for direct and indirect dam-

ages is provided both in the case of the breach
of a contract and in the case of non-contractual
damage (Dzery, 2010, p. 89).

In general, France, Germany and England
recognize the possibility of applying compensa-
tion for non-pecuniary damage in the interests
of unconscious persons (“vegetative”, comatose,
or similar states). The German Federal Court
of Justice emphasizes that the extent of appro-
priate compensation should be more than nom-
inal, since it should convey the losses caused to
the victim’s individuality and human dignity
(Stefanchuk, 2010, p. 68). At the same time,
it seems that German law is characterized by
a rather restrained attitude to the overall trend
among other European states to compensate for
non-pecuniary damage caused to “secondary”
victims — close relatives of deceased individuals
who have suffered significant bodily harm (Van
Dam, 2013, p. 366).

4. Conclusions

One can state that the international expe-
rience of developing the compensation insti-
tute is of great importance to Ukraine, which
faces significant difficulties in building a clear
way to compensate for moral damage. In Euro-
pean law, the concept of “moral damage” is
part of the institute of compensation for moral
damage, which is of a civil law nature but exists
at the level of other law branches. Therefore,
it can be considered interbranch that, in turn,
leads to diversity and heterogeneity of the defi-
nition of “moral damage” in various regula-
tions. The authors believe that in the context
of the future development of domestic law,
English experience, which is based on the assess-
ment of the possible loss of life, arises strong
interest: it is estimated a degree of the reduction
of the victim’s life expectancy due to harm to his
health compared to the average life expectancy
in the country. Consequently, it is advisable to
introduce other analyzed instruments of com-
pensation for moral damage into the Ukrainian
judicial practice, which would not only contrib-
ute to strengthening the integrity of the Euro-
pean legal framework but also significantly
humanize the legal system of modern Ukraine.
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THCTUTYT KOMIIEHCAIII MOPAJIbHOI IIKO/IU: )
3APYBIKHUII IIPABOBUIA JIOCBIJ] TA 3AKOHO/IABYI IHHOBAIIII

Auorauis. Mema — 1pe/ICTaBUTH Ta POAHAJII3YBATH KOHIEITYJIbHUI 3Pi3 10JI0KeHb 3apyOiKHOrO
MPABOBOTO JIOCBI/LY 3 MPOOIEMI BiAITKOAYBAHHA MOPAIbHOI (HEMATHOBOT) IKOAM Y KOHTEKCTI piopuTe-
TiB 3aXMCTY JEMOKPATHYHUX 1PaB i cBo60A rpoMastH. MeToau gociKeHHs. B 0CHOBI 10C/iIHUIIBKOTO
IHCTPYMEHTapiIO — €/IHICTb 3araJbHOHAYKOBUX J1aJIEKTUYHUX METO/IIB I0Ci/IKEHHS Ta IIOPiBHSIbHO-KOM-
MapaTHBHOTO METO/Y, sIKi al0Th 3MOTY KOHIENITYaJbHO TPOAHATI3YBaTH 3apyOiKHIIT TTPABOBHUIT TOCBI/
PO3BUTKY iHCTUTYTY KOMITEHCAIlii MOPalbHOI KON, Pe3yavmamu. Y nociizkenH] TpoaHaii3oBaHo mpa-
BOBY TPA/UILIIO IPOBIHUX KPaiH 3 BUPILIEHHS IPOOJIEMU BiIIKOLYBAHHS MOPAJIBHOI IIKOAU IPOMA/ISIH.
BuokpeMiieHo 0cobIMBOCTI aHTIICHKOT, aMepUKaHCHKOI, HIMEI[bKOI Ta (hpaHIly3bKol MPaBOBOI TPpaAMIIii
PO3BUTKY IHCTHTYTY MOPAJIbHOI IIKO/IU, 3’ ICOBAHO IIPOGJIEMH Ta OKPECJIEHO IIePCIIEKTHBHI MIJISIXHU iXHBOTO
BupinerHst. KoHcraroBaHo, 110 y GUIBIIOCTI IIPOBIAHUX KPaiH CBITY BIAIIKOAYBAHHSI MOPAJIbHOI i MaTepi-
QJIBHOIT KON PO3TIIANAETHCS Y EHOCTI. 3’ICOBaHO, 110 Y 3apyOisKHOMY MpaBi IPU XapaKTepUCTHI 3a3Ha-
YEHOTO IHCTUTYTY BUKOPUCTOBYIOTHCS TEPMiHMU, OLIbINE OPIEHTOBAHI HA OHATTSI 0COOMCTOCTI Ta TyMaHi-
3oBani. Bucnoexu. Y 10ciKeH i KOHCTaTOBAHO, 1O A YKPaiHu, e € 3HauHi CKIAAHOII 3 T0OYI0BOIO
YiTKOTO CII0COOY BiAIIKOLYBAHHST MOPAJILHOI IIKO/IH, BEJIMKE 3HAUEHHST Ma€ 3apyOiKHIUHN JOCBi/ PO3BUTKY
IHCTUTYTY KoMIleHcalii. BusBieHo, 1o y €BporeiicbkoMy TpaBi MOHATTS «MOpajbHA MIKO/Ia» BXOAUTD
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JI0 CKJIa/ly 1HCTUTYTY Bi/[IIKO/yBaHHS MOPAJILHOI KO/, 1110 HOCUTDH IIUBIJILHO-IIPABOBUIT XapakTep, aje
icHye i na piBHI iHINKMX rasy3eil mpaBa, a TOMY MOXKE BBAKATHCS MIKIasly3eBHM, 1110, Y CBOIO 4EPry, NpH-
3BO/IUTD JI0 CTPOKATOCTI Ta HEOZHOPITHOCT] B BU3HAYEHHI MOHATTS «MOpaJIbHA MIKO/[a» Y PI3HUX HOpPMa-
TUBHUX aKTaX. BUCHYBAHO YMKY ITPO T€, 110 Y KOHTEKCTI IEPCIIEKTUB PO3BUTKY BiTUM3HSIHOTO [TPaBa 3HA-
YHUH iHTE€PeC CTAHOBUTH aHTJIIHCHKNN JIOCBIT, B OCHOBI SIKOTO JIEKUTD OIIHKA TTEPCTIEKTHB BTPATH JKUTTSI:
pubIM3HO PO3PAXOBYETCS, HACKLIBKY 3HIKYETHCS TPUBAIICTD JKUTTSI OTEPIIJIONO 32 PAXYHOK HIKOH
TSI IOTO 3/10POB’ST TIOPIBHSTHO i3 CEPeIHBOI0 TPUBAICTIO KUTTS B Kpaini. /loBesieno, 1110 A01iIbHO 3a1po-
BQ/INTHU B YKPAIHCbKY CYJIOBY HPAKTUKY il iHIII IIpoanaizoBani iIHCTPYMEHTH BI/IIITKO/LyBaHA MOPAJIbHOI
HIKO/IH, 1[0 HE JIKIIE CIPHUSIO 6 3MIIHEHHIO 1iIICHOCT] €BPONIEHCHKOTO PABOBOTO IIPOCTOPY, & i CYTTEBO
ryMaHizyBasio 6 MpaBoBY CUCTEMY CYyYacHOi YKpaiHu.

Kmouogi cioBa: MopasipHa (HemaTtepiaibHa) MIKOJIA, KOMIIEHCAILsl, CTATHEHHS, IPABOBUIT IHCTUTYT,
PO3MIp MOPAJIbHOI KO/, 3apyOIKHUIA 10CBi/, HeMAHOBUIT XapaKTep.
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THE CONCEPT OF SELF-REGULATION OF
ECONOMIC AND TRADE ACTIVITIES

Abstract. The purpose of the article is to define the concept of self-regulation of economic and trade
activities.

Researchmethods. The work is based on general scientific and special methods of scientific knowledge.

Result. The author has studied theoretical principles of self-regulation of economic and trade activity,
i.e., concept, signs, types, and means.

It is established that self-regulation of economic and trade activities is a unique, complex, and isolated
system of rules under which the parties themselves choose and enforce conduct rules by relying on mutual
good faith and integrity. During the analysis of the essence of “self-regulation”, the following types are
distinguished: by the nature of interaction with the state (delegated, voluntary, and mixed), by means
(contractual, corporate, and institutional), by consolidation forms (regulatory, organizational, and/or
institutional).

The research marks that most European countries, such as Poland, France, Italy, Germany, and others,
legislatively settled the activities of self-regulatory organizations and the issue of self-regulation as a whole.
The effectiveness of the functioning of self-regulation and the activities of self-regulatory organizations
has been proved based on the legislative practice of the European Union countries. The author has studied
contractual self-regulation and emphasized that the parties themselves can act as a kind of “legislators”,
but within the limits determined by law. It is specified that the contract of delivery and the sale of goods
are means of self-regulation, because they implement the principle of free will and allow the parties to
determine convenient rules of conduct in contractual relations.

Conclusions. 1t is stated that a systematic regulatory legal act which would clearly regulate
social relations related to self-regulation as a whole has not yet been adopted. It is proposed to amend
and/or supplement the Commercial Code of Ukraine and/or adopt the Law of Ukraine “On Trade”
which would enshrine the term “self-regulation”, “self-regulation of economic and trade activities”
and determine the principles of state regulation and self-regulation, as well as other issues of organization
and implementation of economic and trade activities.

Key words: self-regulation, economic and trade activities, state self-regulation, self-regulatory
organization, contractual self-regulation, contractual obligation.

1. Introduction

The self-regulation of economic and trade
activity is an important aspect of state devel-
opment, given the European integration vector
and commitments to build good governance.
The legal support of economic and trade activ-
ities in Ukraine is far from perfect. Many issues
are solved through self-regulatory means,
the use of which is also poorly managed. In addi-
tion, the balance of state regulation and self-reg-
ulation deserves particular attention. There
is still no systematic normative legal act that
would expressly govern social relations related
to self-regulation as a whole.

The idea that the best way to allow eco-

© H. Babadzhanian, 2022

nomic and trade activities to function properly
is to allow entities to create their own rules,
which establish additional responsibility, has
been increasingly used. It will result reduced
state intervention and contribute to the effec-
tive development of some economic sectors. In
this context, such concepts as regulation, self-reg-
ulation, and co-regulation of economic activity
have become the hot-bottom issues for discus-
sion among scientists and practitioners: O. Beli-
anevych [2], O.Vinnyk [4], O. Honcharenko [5, 6],
V. Dobrovolska [10], V. Milash [16], et al.

The purpose of the article is to define
the concept of self-regulation of economic
and trade activity.
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2. Theoretical basis of the concept
of self-regulation of economic and trade
activities

The self-regulation of economic and trade
activity is a unique, complex, and relatively sep-
arate system of rules under which the parties
undependably choose (create, agree) conduct
rules and adhere to them by relying on mutual
good faith and integrity.

In general, self-regulation is a way of gov-
ernance that implies minimum state interven-
tion, and participants (at their discretion)
determine rules for relevant activities, moni-
tor compliance with the rules, and use specific
methods to affect violators. State regulation is
not excluded — on the contrary, it may manifest
itself in various forms, depending on the applied
means of self-regulation and other approaches.

Part 1 of Art. 5 of the Commercial Code
of Ukraine (the CC of Ukraine) establishes that
legal economic order in Ukraine is based on
the optimal combination of the market self-reg-
ulation of economic relations of business entities
and state regulation of macroeconomic processes
(Commercial Code of Ukraine, 2003). O. Gon-
charenko, in his monographic research, considers
the concept and essence of self-regulation of eco-
nomic activity but, first of all, it is worthwhile to
set the ratio and interaction of state regulation
and self-regulation of economic and trade activ-
ity (Goncharenko O.M., 2019).

O. Goncharenko holds that “the state regula-
tion of economic activity uses the particularities
of self-regulation of economic activity, its inter-
nal and external manifestations and effects — to
achieve the public goal — ensuring legal eco-
nomic order within the state” (Goncharenko
O.M,, 2018, p. 42). It is worth agreeing with
the above opinion because effective self-regu-
lation should maintain the progress of various
types of economic activity, which will increase
the confidence of civil society in the state.

V. Dobrovolska analyses state regulation
and self-regulation from the entrepreneurship
perspective. She believes that state regulation
and self-regulation should not exclude each
other, and their cohesion is one of the manifes-
tations of combined public and private interests
in entrepreneurship and is a necessity” (Dobro-
volska V.V, 2005, p. 305).

In turn, M. Sibilov notes that the con-
cept of legal regulation and its mechanism is
grounded on such principles as recognition
of the exclusive state nature of legal regulation,
that is, in practice, legal regulation is realized
from one center, which is the state power; rec-
ognition of the internal unity of legal regula-
tion and its mechanism conditioned by unity
of the economic basis of society, social relations
subject to legal regulation, and the entire sys-
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tem of law. The author also states that slogans in
the totalitarian regime created obstacles even for
promoting the idea of the probable existence, in
addition to external, of internal legal regulation
(self-regulation) of social relations; in fact, rec-
ognition of the legal norm is the only regulator
of social relations (Sibilov M., 2014, p. 38-40).
Developing the opinion, the scientist points out
that the concept of self-regulation is inherent
in private contractual relations, which con-
duct decentralized regulation within the scope
of the dispositive principles of civil relations
based on legal equality, free expression of will,
and property independence of subjects (Sibilov
M., 2014, p. 40).

O. Zalietov believes that “the concept
of self-regulation, as an alternative to state
regulation, allows minimizing public spending
for regulating and ensuring maximum flexi-
bility to market participants and respecting
their interests....thus, the effective develop-
ment of the economy requires a well-devel-
oped system of interaction between the insti-
tutions of self-regulation and state regulation
of the economy in general and the relevant
industry, in particular, given its specifics”
(Zaletov O.M., 2013, p. 238-239). One should
agree with the above statement, extrapolating
the following to the self-regulation of economic
and trade activity: the effective development
of economic and trade activity (hereinafter —
“ETA”) requires a developed system of interac-
tion between the institutions of self-regulation
and state regulation, given the specific struc-
ture of ETA, peculiarities of its implementation,
and the legal status of subjects.

Yu. Ostapenko holds that “although self-reg-
ulation is understood as the establishment of cer-
tain rules by subjects (at their discretion), cre-
ation and control over their implementation,
the state keeps setting the limits for actions
of business entities” (Ostapenko Y.I., 2018, p.9).

0. Goncharenko, in his monographic study,
considers the concept and essence of self-regula-
tion of economic activity. Therefore, the author
interprets the concept of self-regulation of eco-
nomic activity as an independent organization
by economic entities (by their organizational
associations) of relations in public production,
manufacturing, and sale of products, the perfor-
mance of works, or provision of services of a cost
nature, which have price determinacy, using
elaborated and established rules in order to
meet economic and social needs (Gonchar-
enko O.M., 2019, p.66). O. Belyanevich assures
the following: “...self-regulation may be deemed
to be taking of managerial decisions by an indi-
vidual entity/entities of economic (business)
activity on its own economic activity, which is
conducted independently and at its own risk
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following available regulatory information (in
the form of legal rules)” (Belyanevich O.A,,
2016, p. 40).

When analyzing the essence of “self-regu-
lation”, it is expedient to distinguish its types
depending on specific criteria:

by the nature of interaction with the state
(delegated, voluntary, and mixed) (Zeidel M1,
2011, p. 160);

by means (contractual, corporate, and insti-
tutional) (Goncharenko O.M., 2016, p.69);

according to the forms of consolidation
(regulatory, organizational, and/or institu-
tional) (Goncharenko O.M., 2016, p.69).

Under the first criterion, each type
of self-regulation is linked with the format
of interaction with the state. For example, vol-
untary self-regulation allows subjects to estab-
lish rules and control their implementation
without state intervention, while delegated one
allows self-regulatory organizations to control
specific sectors by delegating functions deter-
mined by law from the state.

Thus, with the help of self-regulation of eco-
nomic activity, a range of statutorily unreg-
ulated social relations can be well-arranged
and settled, or it can be implemented relations
that have not been fixed, proceeding from
the principle “everything which is not forbid-
den is allowed”. The studied contributions pay
key attention to the self-regulation of economic
activity in general or sectors other than eco-
nomic and trade activity despite the essential
and accessible nature of ETA to meet the eco-
nomic and social needs of citizens of Ukraine.
However, the self-regulation of the industry
concerned is a poorly studied problem.

The concept of economic and trade activ-
ity provided for in Article 263 of the Com-
mercial Code of Ukraine, which states that
economic and trade activity is the activity
carried out by business entities in the turnover
of commodities and focused on selling industrial
products and consumer goods, as well as sup-
porting activities that ensure their sale by pro-
viding appropriate services (Commercial Code
of Ukraine, 2003). In other words, economic
and trade activity is an independent, voluntary
activity of business entities, the prime objec-
tive of which is to make a profit through buying
and selling goods and providing services related
to commodity turnover.

According to K. Khrimli: “.. economic
and trade activity is an independent type
of economic activity, which has its subject com-
position, object, subject matter, and procedure
of implementation. Economic and trade activity
involves the sale of industrial products and con-
sumer goods and the implementation of sup-
porting activities that ensure their sale by pro-

viding appropriate services (Hrymly K.O., 2014,
p.220). The regulation of economic and trade
activity should be based on an organic combina-
tion of market self-regulation and public admin-
istration to keep the social focus of the economy
using economic and legal levers.

Considering the essence of economic
and trade activity, it is worth referring to
the features of economic activity proposed by
V. Shcherbyna, as follows: economic activity
involves manufacturing products, performing
works, providing services not only for the pri-
vate needs of a manufacturer but also of other
persons; economic activity is carried out profes-
sionally, and the result should be achieved for
a fee; economic activity combines both the man-
ufacturer’s private interests and public interests
(state, society, large segments of the population,
etc.)” (Shcherbina V.S., Pronskaya G.V., &.Vin-
nyk O.M., 2003 ).

O.M. Vinnyk discusses economic activity
through the prism of entrepreneurial activ-
ity, noting that its objective is manufactur-
ing, the performance of works, the provision
of services for their sale for a fee (as a product).
Therefore, it is possible to distinguish such
characteristics of economic activity as social
utility, professionalism, and social orientation
(Vinnyk O.M., 2004).

Extrapolating the general features of eco-
nomic activity to the specification of the ETA
features, one can draw the following conclu-
sions: 1) economic and trade activity is an inde-
pendent type of economic activity, which has
its subject composition, object, subject matter,
and procedure of implementation; 2) during
the implementation of ETA, it is covered pri-
vate interests of business entities, public inter-
ests of society and the state, consumer interests,
which generates self-regulation and the need for
its legal support.

The development of self-regulation is
now chaotic enough. Self-regulatory organi-
zations basically exist only in some markets:
the market of appraisers, the securities market,
and the financial services market. However,
even in the mentioned areas, self-regulation is
carried out under different rules.

The current legislation does not enshrine
the definition of the terms “self-regulation”
and “self-regulation of economic and trade activ-
ity”. The Commercial Code of Ukraine uses
“regulation of economic activity”, “state regu-
lation of economic activity”, “market self-regu-
lation”, etc. Therefore, it is relevant to supple-
ment the economic laws of Ukraine with modern
approaches to maintaining economic activity in
general and ETA, in particular. That sort of ade-
quate legal regulation can take place through
extending the Commercial Code of Ukraine by
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provisions on the further development of self-reg-
ulation of economic activity and self-regulation
of economic and trade activity.

Compared to Ukraine, the vast majority
of European states, such as Poland, France, Italy,
Germany, and others, legislated the activities
of self-regulatory organizations and the issue
of self-regulation as a whole. Self-regulation
and self-regulatory associations have taken
their proper place and play an important role
in controlling professional activities, entrepre-
neurship, creating activity standards for par-
ticular professions, industries, or businesses, etc.
At the same time, their activity is transparent
and predicted (Zaletov O.M., 2013, p. 236).

Thus, the current legislation of the Mem-
ber States of the European Union prioritizes
the idea of the effectiveness of self-regulation.
Directive 2006/114/EC of the European Par-
liament and of the Council of 12 December 2006
concerning misleading and comparative adver-
tising establishes does not exclude the volun-
tary control, which Member States may encour-
age, of misleading or comparative advertising
by self-regulatory bodies and recourse to such
bodies is additional measure of pre-trial or
administrative proceedings (Directive EC
of the European Parliament and of the Coun-
cil of 12 December 2006 concerning mislead-
ing and comparative advertising, 2006). One
can conclude that the legislative practice
of the EU countries demonstrates the effec-
tiveness of the functioning of self-regulation
and activities of self-regulatory organizations
since they are treated as bodies that provide
additional support for pre-trial or administra-
tive proceedings.

3. The importance of negotiated self-reg-
ulation to the development of economic
and trade activities

According to part 1 Art. 263 of the Com-
mercial Code of Ukraine, economic and trade
activity is mediated by economic contracts
of supply, purchase and sale, lease, barter, leas-
ing, etc., contracting for delivering agricultural
products and energy supply (Commercial Code
of Ukraine, 2003).

A contract is a central element
of the system of self-regulation at the doctri-
nal level, and the right of the parties to recede
from the current legislation is one of the man-
ifestations of self-regulation in the contrac-
tual sphere. Following V. Milash, “a range
of legal rules directly provides for the possibil-
ity of self-regulation in the specification form —
“..unless otherwise provided in the contract”
(Milash V., 2014, p.64-65). The choice of con-
duct rules during the contractual self-regulation
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in economic and trade relations is expressed in
such forms as the parties’ choice of such condi-
tions as: the form of the contract, subject-mat-
ter, term, and responsibility for its violation.
Consequently, the parties are not allowed to
recede from the mandatory rules enshrined in
legislative acts hereby ensuring self-regulation
in contractual relations within relevant limits
(Babadzhanian H.B., 2021, p. 57). A contract
may be considered a means of self-regulation
in economic and trade relations if the rules
enshrined by the state “allow” the parties to be
self-regulated, that is, establish that they have
the right to do so (Vasilev, V.V. 2018. p. 13—14).

Thus, a contract acts as a set of legal means,
both of a dispositive and imperative nature,
designed to achieve an optimal outcome that
should meet the interests of the parties to
the contract and society.

The parties to the economic contract, enter-
ing into contractual relations, voluntarily incur
obligations and responsibilities before counter-
parties and third parties not only for the result
but also the entire contract performance. The
process of concluding an economic contract,
under specific conditions, is an opportunity for
the parties to influence each other’s economic
activities.

The contracts of supply and purchase
and sale, as means of self-regulation, adhere to
the principle of free will and allow the parties to
outline convenient rules of conduct in the con-
tractual relationship. At the same time, the above
contracts may be concluded both orally and in
writing, that is also a manifestation of self-regu-
lation of the parties to the relationship.

4. Conclusions

Having analyzed the legal nature
of self-regulation of economic and trade activity,
the author defines it as follows: the self-regula-
tion of economic and trade activity is an inde-
pendent arrangement of behavior by economic
entities, given their commercial interests, using
developed and established rules to improve
the organization and performance of economic
and trade activity.

Nowadays, the current legislation has not
yet enshrined the concepts of “self-regula-
tion of economic activity” and “self-regulation
of economic and trade activity”. Therefore,
the author considers it essential to supple-
ment modern commercial legislation or adopt
a new, comprehensive regulatory act — the Law
of Ukraine “On Trade” — which would fix
the mentioned concepts and determine the prin-
ciples of state regulation and self-regulation, as
well as the organization and performance of eco-
nomic and trade activities.
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MIOHATTS CAMOPEIYJIIOBAHHS TOCIIOJJAPCHKO-TOPTOBEJILHOI
AIAJIbHOCTI

Anoranisi. Mema — BU3HAUCHHSI IOHSTTSI CAMOPETYJTIOBAHHS TOCTIO/IAPCHKO-TOPTOBEJIBHOT i SIBHOCTI.

Memoou docnioxncennsa. Pobora BUKoHaHA Ha MiZCTaBi 3araJbHOHAYKOBUX Ta CIEI[ialbHUX METO/IB
HAyKOBOTO Ii3HAHHS.

Pesynvmamu. [ocnipKeHO TEOPETHYHI 3aCafil CaMOPETYJIOBAHHS TOCHOIAaPChKO-TOPTOBEIBHOI
HiSLTBHOCTI, 30KpeMa [OHSITTs1, 03HAKHU, BUJIM, 32c00U. BeTaHOBIIEHO, 110 CAMOPETYIFOBaHHSI FOCIIOIAPCHKO-
TOPrOBEJILHOI IIAILHOCTI — 11e YHiKa/IbHA, CKJIa/IHA Ta BHOKPEMJIEHA CHCTEMa TTPaBHLL, B SIKil caMi cTopoHu
00MpAOTh U1 caMe TIPABUJIA TIOBEAIHKI Ta BUKOHYIOTH iX, TIOKJIaAl0uKCh HA B3AEMHY J00POCOBICHICTH
Ta no6pouecHicTpb. 1T yac aHAI3y CYTHOCTI «CaMOPETYJIIOBAHHSY BUJIEHO TaKi BUM: 332 XapaKTePOM
B3aEMOJIii 3 iep:KaBoio (JIeeroBane, 100pOBibHeE Ta 3Milmane), 3a 3acobamMi (JIOTOBIpIe, KOPIOpaTHBHE
Ta iHCTUTYIIITHE), 32 hopMamMu 3aKpilIeHHs (HOpMaTKHBHE, OpraHisaiiiine Ta/abo iHCTUTYIIIITHE).

3asHayeHo, 1o mepesakHa OLIbIICTD EBPONENHCHKIX AepkaB, Takux sk [loabina, Opanis, Itamis,
Himeuunna ta iHImi, 3aKOHO/IABYO BPETYJIbOBAM Jis/IBHICTh CAMOPETYJIIBHUX OpPTaHi3alliil Ta MUTaHHSI
camoperyJTioBaHH B 1iomy. [loBenieHa echeKTHBHICTD (DYHKITIOHYBAHHS CaMOPETYTIOBAHHS Ta /[iSTBHOCTI
caMoperyJiBHUX OpraHizaifiii Ha 6asi 3akoHoaBuOl pakTUKK Kpain €spomneiicbkoro Corwoay. Jlocimkene
JIOTOBIpHE CaMOPETyJIIOBaHH, aKIIEHTOBAHO, [0 CTOPOHU caMi MOKYTb BUCTYIIATH CBOEPIJHUMH «3aKO0-
HOJIABISIMIT», TIPOTE Y BU3HAYCHHX MTPABOM MeKaX. 3a3HaY€HO, 1110 I0TOBIP MOCTABKU Ta KYTIBJIi-ITPOAAKY
TOBapiB € 3ac00aMi CAMOPETYJIIOBAHHS, AJIKe Peasli3yI0Th IPUHIIT CBOOOM BOJII Ta JAI0Th 3MOTY CTOPO-
HaM BU3HAYUTH JIUIst cebe 3pyUHi [IPABIJIA TTOBE[IHKI Y JIOTOBIPHUX BiIHOCHHAX.

Bucnosxu. 3a3HaueHo, 110 10Ci He TPUHHSATO CUCTEMHOTO HOPMATHBHO-IPABOBOTO aKTa, IKKMH OU UiT-
KO BPETYJIIOBAB CYCITJIbHI BiJHOCHHY, MOB'S3aHi i3 CAMOPETYJIIOBAHHSAM 3arajloM. 3allPOIIOHOBAHO BHeE-
CeHHsI 3MiH Ta/a00 1010BHEHb 10 Tocnogapebkoro kojekey Ykpainu ta/abo npuiitHarts 3akony Ykpaiiu
«ITpo TOpPriBTI0», KOTPUH 3aKPINNB OF TEPMIH «CaMOPETYIIOBAHHST>, «CAMOPETYIIOBAHHS TOCTIOAAPCHKO-
TOPTOBEILHOI ISIBHOCTI», BUSHAYMB O1 3aca/it IEP/KABHOTO PETYII0BAHH Ta CAMOPETYJ/TIOBAHHA Ta iHIIi
MUTAHHS OpTaHizallii Ta 3/[ificHeHHs TOCTIOIAPCHKO-TOPTOBEIBHOI isITbHOCTI.

Kmouogi cioBa: caMoperyJmoBaHHsl, TOCIIOIAPChKO-TOPTOBEIbHA isSIBHICT, IepsKaBHE CaMOPEryJIio-
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SUSTAINABLE DEVELOPMENT AS A VECTOR
OF ECONOMIC AND LEGAL USE OF NATURAL
RESOURCES

Abstract. The aim of the article is to identify and analyze the system of principles of nature management
in the historical aspect and to clarify the role of the principle of sustainable development in this system.
General scientific (dialectical, formal-logical, system-structural) and special methods of scientific
cognition (comparative, historical, etc.) were used in the research. Thus, with the help of the dialectical
method, an attempt was made to overcome disagreement through rational discussion, and, finally, to find
the truth. Using the formal-logical method, the system of principles of nature management is formulated.
The system-structural method is applied to determine the place of sustainable development among other
principles. The comparative legal method of research facilitated the analysis of the norms of Ukrainian
and international law. The historical method of research provided an opportunity to determine the genesis
of legal regulation of nature management. Results. The basic general and special principles of the use
of natural resources in economic activity are analyzed. Conclusions. There are general principles of nature
management typical to all subjects of law and special principles that are specific only to the use of natural
resources in the field of economic law. The general principles include the principle of rational use of nature,
the origin of the right to use natural resources from the right of ownership; targeted use of natural resources;
stability of the right of nature use, ecosystem, complex nature use, gratuitousness of general nature use.

The special principles of nature management, which are characteristic of economic entities, should
include payment for special nature usage, limitation of nature use, licensing of nature use, ecologization
of manufacture, striking a balance between economic and social and environmental interests.

The principle of sustainable development is a complex concept that comprises many other related
concepts, including complexity, care, rationality, economy and efficiency of nature management; stability
of the right to use nature; stimulating efficient nature management.

Key words: principles of nature management, sustainable development, sustainable nature
management, economic activity, legal regulation.

1. Introduction

The principles of the use of natural resources
in economic activity and the principles of legal
regulation of economic relations have long
been the subject of research by legal schol-
ars. LI. Karakash attributes the following to
the general principles of natural resource man-
agement: the origin of the right to use natural
resources from the right of ownership of natural
objects; intended use of natural resources; ratio-
nal and effective natural resource management;
complexity of natural resource management;
stability of the right to use natural wealth; gra-
tuitousness of general and fee-based special use
of natural resources; the ecosystem approach
to the regulation of natural resource manage-

© A. Riabtsova, 2022

ment, and some other principles (Karakash,
2005, p. 96). K.A. Riabets considers such prin-
ciples of the right to use natural resources:
the origin of the right to use natural resources
from the right to own them; intended and ratio-
nal use of natural resources; charging for special
use of natural resources; reproduction of nat-
ural resources; limitation of natural resource
use; licensing of natural resource use (Riabets,
2009, p. 127). Agreeing with the above positions
of representatives of environmental law science,
it should be added that the mentioned princi-
ples do not cover all the peculiarities of natural
resource use by economic entities and, there-
fore, there is a need to develop an approach from
the economic-legal point of view.
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The authors of the commentary to the Com-
mercial Code of Ukraine distinguish principles
of the right to use natural resources: 1) environ-
mental safety of natural resource management;
2) fee-based special and gratuitous general
natural resource management; 3) multifaceted
nature of intended natural resource manage-
ment; 4) normative and limiting nature of nat-
ural resource management; 5) differentiation
and plurality of legal forms of natural resource
management; 6) complexity, care, rationality,
economy, and efficiency of natural resource
management; 7) payment for deterioration
of the quality of natural resources; 8) stabil-
ity of the right to use natural resources and its
inalienability without personal will; 9) stimula-
tion of effective natural resource management;
10) standardization of specific natural resource
management (Mamutov, 2004, p. 178).

To conduct a critical scientific analysis
of the above positions, it is essential to consider
the content of each principle of natural resource
management, assess it properly, and develop its
system of principles. The purpose of the article is
to identify and analyze the system of environ-
mental management principles in the historical
aspect and clarify the role of the principle of sus-
tainable development in it. When performing
the study, the author has applied traditional for
jurisprudence scientific methods of cognition,
which are grounded on the method of materi-
alistic dialectics that allows ensuring the com-
prehensiveness of the analysis of the processes
concerned in their historical conditionality
and correlation.

2. General and special principles of natural
resource management in economic activity

The classical principle of the use of natural
resources is the “principle of rational nature
management”, which was studied in the legal
literature of Ukraine in the 70s. The under-
standing of rational nature management
changed during the development of the science
of environmental law: at the initial stage, it was
based on the prevention of consumer attitude to
nature and was reduced, first of all, to economic
and saving, scientifically proper use of natural
forces in compliance with scientific and techni-
cal rules and norms. According to the modern
understanding, rational nature management is
the most effective use of natural resources during
production and economic and other activities,
keeping in mind the regularities of functioning
of interdependent natural systems, maintenance
of constant restoration, improvement, and pro-
tection of the environment.

The principle of rational nature manage-
ment is implemented by means of environmental
and legal requirements: setting limits on the use
of natural resources; use of low-waste, energy,
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and resource-saving technologies; taking mea-
sures for the reproduction of renewable natural
resources; planning the location of production
and other economic facilities, given the ecolog-
ical capacity of the relevant territory, the con-
servation of biological and landscape diver-
sity; prevention of environmental pollution;
use of biological, chemical, and other methods
of improving the quality of natural resources,
economic incentives for measures ensur-
ing the sustainable use of natural resources,
and the introduction of other measures that
guarantee environmentally sound nature man-
agement (Shemshuchenko, 2003, p. 327).
Rational nature management is an indispens-
able element of sustainable development, which
the author interprets as balanced development
opportunities for different groups, individu-
als, humanity, and future generations. Legal
regulation provides the concept of sustainable
development in four dimensions: environmen-
tal, economic, social, and cultural. The term
“sustainable development” has become popu-
lar in the Ukrainian legal terrain (in Russian
“ycroitumBoe passutue”, in Ukrainian “crasmii
possutok”). The term “balanced development”
would be more relevant. The adjective “sustain-
able” means permanence, stability, while “devel-
opment” implies inevitable changes.

The next principle of natural resource man-
agement is the origin of the right to use natural
resources from the right of ownership, which
refers to the dependence of natural resource
use on the owner’s will. The most absolute
real right under the Civil Code of Ukraine is
the right of ownership, and the right of pos-
session and the right of use belong to the real
rights to property of another. The competence
of natural resource users relies on the owner’s
right of use.

The principle of the intended use of natu-
ral resources is common to land, mining, water,
and forestry laws. The purpose of the use
of a natural object is recorded in such docu-
ments as the state title act, a user contract, spe-
cial permits (licenses) for the right of the spe-
cial use of natural resources, forestry orders, or
forest tickets. The list of objectives of the eco-
nomic use of a natural resource is clearly defined
at the level of the relevant regulations and can
be specified in the contract. For example, water
bodies can be leased for fishery, cultural, ther-
apeutic, and recreational purposes; forest lands
are provided for hunting, recreational, sports,
tourism, and educational purposes; hunting
lands are contracted only for hunting; produc-
tion sharing agreements stipulate the provi-
sion of subsoil plots for prospecting, explora-
tion, and mining. The use of natural resources
by an economic entity with deviations from
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the intended purpose is an offense and may be
the basis for deciding to suspend or terminate
the right to use natural resources. For example,
in accordance with para. 6.7 of the Rules for
the Use of Forest Values (Order of the Ministry
of Agrarian Policy and Food of Ukraine dated
August 14, 2012 No. 502), the termination
of the right to use forest values under the con-
ditions of short-term temporary use of forests
is carried out by a permanent forest user (for-
est owner) by canceling the forest ticket under
the procedure established by law.

The principle of stability of the right to
use natural resources implies the provision
of natural resources on the right of ownership
in long-term or permanent use. For example, it
concerns long-term subsoil use up to 20 years
(Art. 15 of the Subsoil Code), the lease term
of the land plot is up to 50 years (Part 4 of Art. 93
of the Land Code of Ukraine). The above does
not exclude short-term uses of natural resources
mentioned in natural resources laws, in particu-
lar, legislation on flora and fauna. The principle
of stability of the right to use natural resources
can be regarded as a separate principle or a struc-
tural element of the more general concept of sus-
tainable development, sustainable use of natural
resources.

The principle of gratuitousness general
and fee-based special use of natural resources
is enshrined in the framework Law of Ukraine
“On Environmental Protection” (Art. 38)
and specific codes and laws. The use of natural
resources by economic entities usually takes
the form of special natural resource manage-
ment. For example, the fee for the subsoil use
for geological study of subsurface resources is
a form of implementation of economic relations
regarding tax and non-tax revenues between
the owner of subsoil resources represented by
the state and the subsoil user represented by
the business entity (Filatova, 2008, p. 6). The
fee-based usage of natural objects implies impos-
ing the obligation to pay for the use of the rel-
evant types of natural resources on the subjects
of special nature management. The rent for using
subsoil for mining is widely applied in economic
practice (Art. 252 of the Tax Code of Ukraine,
Art. 28 of the Subsoil Code of Ukraine), taxation
of land plots (Arts. 273, 274, 277 of the Tax Code
of Ukraine), water bodies (Art. 255 of the Tax
Code of Ukraine, Art. 30 of the Water Code
of Ukraine), forest resources (Art. 256 of the Tax
Code of Ukraine, Art. 77 of the Forest Code
of Ukraine), NRF objects — Art. 47 of the Law
of Ukraine “On the Natural Reserve Fund
of Ukraine”, wildlife resources (Arts. 9, 28, 31
of the Law of Ukraine “On the Animal World”),
flora resources (Art. 12 of the Law of Ukraine
“On the Plant World”), taxes and fees (manda-

tory payments) during the execution of the pro-
duction sharing agreement (Art. 25 of the Law
of Ukraine “On Production Sharing Agree-
ments”). Payments and fees for the special
use of natural resources flow to the national
and local budgets and are means of increasing
the interest of economic entities — users of nat-
ural resources — in the effective and rational use
of natural resources, the preservation and res-
toration of the natural environment, which, in
turn, is an element of the principle of sustain-
able development.

The principle of an ecosystem-based, inte-
grated approach to the regulation of natural
resource management by economic entities is
determined by the interrelations of natural pro-
cesses and the interdependence of phenomena
that arise in the natural environment. When
using natural objects, such as lands, there may be
harmful effects on water bodies, flora and fauna,
and other natural objects. The use of natural
resources should be conducted given the objec-
tive laws of the unity of nature, the universal
interrelations of processes and phenomena
occurring in nature. It is necessary to shift away
from a differentiated approach of clarifying
aparticular type of nature management and pro-
ceed to an integrated definition of the concept.
Comprehensive contracts are used in economic
practice when there is a need to use several
natural resources at the same time. Most often,
such a complex character of nature manage-
ment is based on objective natural connection
of individual resources with the land plot where
they are located. The most common legal basis
for such integrated use of natural resources is
the economic agreement, the subject of which
should cover the activity of using not a separate
land plot, subsoil, or water object but an integral
natural complex. That sort of contracts may be
concluded in the case of recreational, therapeu-
tical use of natural resources, the use of natu-
ral resources in the NRF territories and objects
(Adam, 2019, pp. 170-171).

The principle of reproduction of natu-
ral resources covers a continuous restoration
of natural resources, and its ignoring can lead to
depletion or degradation of natural resources.
The mentioned problem is the most urgent in
special nature use by economic entities. It is
not enough to protect and rationally use nat-
ural resources — it is necessary to carry out
active measures for their restoration. Natural
resource use for economic purposes has, first
of all, economic essence but a consumer, pred-
atory approach to nature, neglect of its social
value, ignoring environmental norms causes
negative consequences for all subjects. It is
essential to focus on the ecological (environ-
mental) component of economic activity on
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the use of natural resources, which is mani-
fested in the general principle of sustainable
development. H. D. Dzhumaheldiieva attrib-
utes the environmentalization of legislation
on the economic use of natural resources to
the mainstream in the revision of the existing
paradigm of further development of legal regu-
lation (Dzhumaheldiieva, 2014, p. 178). Neglect
of the environmental vector in all human activi-
ties (including economic activities) pose risk to
the very future existence of mankind.

The principle of limiting environmental
management is a manifestation of environmental
protection and defense due to the fact that nat-
ural resources are limited and need to be used
rationally. Natural resource limits are set by
specially authorized bodies of the state environ-
mental department under law. Nature use limits
are established for a certain period for each type
of used (withdrawn) natural resources and can
be revised given the development of technology,
improvement of technological processes, changes
in the need for the relevant type of resource
and its state, as well as other factors.

The principle of environmental licensing
is a type of state control over rational, effec-
tive, feasible nature management, which meets
the general principle of sustainable development.
Environmental licensing is an administrative
relationship between the state represented by
its designated bodies and economic entities,
which authorizes the entities to carry out specific
activities in the field of environmental manage-
ment by relying on their compliance with a set
of requirements imposed by the state. A natural
resource license (permit) is a legal form of trans-
fer by state authorities and local self-government
bodies of the right to use a specific part of a natu-
ral object to business entities, i.e., it is a form fix-
ing the right to use natural resources. Obtaining
alicenseis required when the economic entity has
the right to the special use of a subsoil plot; forest
fund plot; fauna objects; the right of integrated
nature management. The license for the right to
natural resource management is a roadmap for
the use of the relevant natural resource. In par-
ticular, it contains data on the object and sub-
ject of the right, the purpose and methods of use
of the natural object, terms and conditions of use,
requirements for the rational use of the natural
resource and ensuring its restoration, etc.

3. Sustainable development as a basis for
the economic-legal use of natural resources

The general and special principles of envi-
ronmental management considered above are, on
the one hand, individual manifestations of sus-
tainable development and, at the same time,
structural elements of the principle of sustaina-
ble development. Ukraine’s strategic aspiration
is to shape its future based on the principles
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of sustainable development to turn European
standards into reality and achieve leading posi-
tions in the world (Lelechenko, 2020).

The foundation for socio-economic sus-
tainable development comprises the decisions
of the United Nations Conference on Environ-
ment and Development (Rio de Janeiro, 1992),
the World Summit on Sustainable Development
(Johannesburg, 2002), and other international
forums on environment and sustainable devel-
opment. The Rio Conference resulted in five
documents: the Rio Declaration on Environ-
ment and Development; Agenda 21; the United
Nations Framework Convention on Climate
Change; the Convention on the Conservation
of Biological Diversity; and the Declaration
on Forests. The outcomes of the World Sum-
mit on Sustainable Development, Johannes-
burg, included two documents: the Johannes-
burg Declaration on Balanced Development;
the Plan of Implementation (Pol). In addi-
tion, Ukraine has been a Party to the United
Nations Framework Convention on Climate
Change since August 11, 1997 and the Kyoto
Protocol since February 16, 2005, the ultimate
goal of which is to stabilize greenhouse gas
concentrations “at a level that would prevent
dangerous anthropogenic (human induced)
interference with the climate system. In Sep-
tember 2015, the UN Summit on Sustainable
Development was held in New York. It resulted
in the document “Transforming Our World:
the 2030 Agenda for Sustainable Develop-
ment”, which laid 17 sustainable development
goals: end poverty, end hunger, ensure healthy
lives, ensure inclusive and equitable quality
education, achieve gender equality, ensure sus-
tainable management of water and sanitation for
all, renewable energy, decent work and economic
growth, innovation and infrastructure, reduce
inequality, make cities and human settlements
sustainable, ensure sustainable consumption,
combat climate change, conserve marine ecosys-
tems, preserving terrestrial ecosystems, promote
peace and justice, strengthen partnership for sus-
tainable development. The above list shows that
all objectives are directly or indirectly related
to the rational use of natural resources. The 17
goals are represented in the Decree of the Pres-
ident of Ukraine dated September 30, 2019
“On the 2030 Sustainable Development Goals
of Ukraine”, which confirms that our country
is following world trends. Sustainable develop-
ment is of global importance and is regarded as
a human right (Ivankiv, 2020, p. 158). Although
the legal regulation of sustainable development
has its own peculiarities in the European, Afri-
can, Asian, and American system, what remains
common is that sustainable development as
a new philosophy of global, regional and local
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development is opposed to economic growth
which is interpreted in a narrow sense.

The science of economic law contains inven-
tions on the need to consider the impact of sus-
tainable development on economic legislation.
In particular, O.V. Shapovalova substantiated
the concept of a functional-target subsystem
for promoting sustainable development by eco-
nomic-legal means and directions of moderniza-
tion of economic legislation for its implementa-
tion and formulated a methodology for adapting
economic legislation to the requirements of sus-
tainable development (Shapovalova, 2007). The
concept should be applied in using natural
resources in economic activities.

The term “sustainable development” is not
yet widely used in legal acts and at the doctri-
nal level of economic law, although its essence
is conveyed in other related or complex con-
cepts. For example, the general legal principle
of justice, which is also studied at the level
of its influence on the formation of state eco-
nomic policy (Dzhabrailov, 2019), is directly
associated with the principle of sustainable
development. The category of “justice” is
multifaceted and can be discussed as a philo-
sophical, political, or legal phenomenon. The
Constitutional Court of Ukraine interpreted
justice as the very legal phenomenon in the case
of imposing a milder sentence by the court
dated 02.11.2004 No. 15-rp/2004: “Justice is
one of the basic principles of law, is decisive
in determining it as a regulator of social rela-
tions, one of the universal dimensions of law”.
Extrapolating the concept of “justice” to
the subject of economic-legal use of natural
resources, the term “environmental justice”,
which aims to combat environmental discrim-
ination, has appeared. Environmental justice
consists of several components: the equal-
ity of all legal subjects in the distribution
of environmental benefits; the correspondence
of an environmental offense and punishment;
the proportionality of the legislator’s goals
and the means chosen to achieve them.

TS. Gudima paid attention to the princi-
ple of environmental justice as a fundamental
basis for sustainable development, in particular,
the unequal distribution of environmental risks
and the exercise of the human right to a sustain-
able and healthy environment (Gudima, 2018).
The principle of sustainable development and sus-
tainable use of natural resources, which is primary
in the legal regulation of the economic use of nat-
ural resources, includes the search for and balance
between economic, social, and environmental fac-
tors during the economic use of natural resources.
The economic needs for the withdrawal of the val-
ues of land, subsoil, water, etc. are in contrast with
the need to ensure sustainable development
and environmental protection — there is competi-
tion of public and private interest.

4. By relying on the above, the author
draws the following conclusions:

1. There are general principles of natural
resource management inherent in all legal subjects
and special principles that are characteristic only
for the economic use of natural resources. The gen-
eral principles cover the principle of rational use
of natural resources, the derivation of the right to
use natural resources from the right to own them;
the intended use of natural resources; the stability
of the right to use natural resources, an ecosystem,
integrated use of natural resources, the gratui-
tousness of general use of natural resources.

The special principles of nature resource
management, which are typical for economic
entities, should include a fee-based nature
of special nature management, limitation
of nature management, licensing of nature man-
agement, environmentalization of material pro-
duction, striking a balance between economic,
social, and environmental interests.

2. The principle of sustainable develop-
ment is a complex concept that comprises other
related concepts, including complexity, care,
rationality, economy and efliciency of environ-
mental management; stability of the right to use
natural resources; stimulation of effective envi-
ronmental management.
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CTAJINIA PO3BUTOK SIK BEKTOP T'OCIIOJJAPCBKO-ITPABOBOTO
BUKOPUCTAHHA ITPUPO/THUX PECYPCIB

Asorauis. MeToro cTarTi € BUSBJICHHS Ta aHAJI3 CUCTEMU IPUHITUIIB TIPUPOIOKOPUCTYBAHHS B iCTO-
PUYHOMY aCIeKTi Ta 3'sICyBaHHs POJIi TPUHIUITY CTAJIOTO PO3BUTKY B 11iii cucteMi. [Ipu BukonamHi nocri-
JUKEHHS OYJI0 BUKOPHUCTAHO 3aTaJbHOHAYKOBI (JHaleKTHIHIH, (GOPMaTbHO-TOTTUHUI, CHCTEMHO-CTPYK-
TYPHHUH TOINO) 1 CHeIiaJbHi METOAN HAYKOBOTO Mi3HAHH: (TOPIBHAMBHUMH, icTopnunuil Ta in.) Tak, 3a
JIOTIOMOT0IO0 [IAJIEKTUYHOTO MeTOy OyJia 3pobJieHa cripoba MO[0JIaHHS HE3TOIU Yepe3 PAIliOHATIBLHY [IUC-
KYCiIO i, 3peTTO10, BIAIYKATH iCTHHY. 3a I0TIOMOTOT0 (hOPMATTBHO-JIOTITHOTO METO/TY ChOPMYTHOBAHO CHC-
TeMy HPUHIUIIB TPUPOJOKOPUCTYBaHHSA. CHCTEMHO-CTPYKTYPHHIT METO/[ 3aCTOCOBAHO /IS 3'SICYBaHHS
MICIISI CTATIOT0 PO3BUTKY cepejl iHIuX IpuHIniB. [[opiBHATBHO-1IPABOBUI METO/I IOCiIZKEHHS BUKOPHC-
TaHo /I aHAJIi3y HOPM YKPAiHCBKOTO Ta MisKHAPOIHOTO 3aKOHO/IABCTBA. [cTopryHmii MeTot 1ocijuKeH s
Ha/[aB MOKJIMBICTh BU3HAUUTH TEHE3NC MPABOBOTO PETYJIIOBAHHS MIPUPOIOKOPUCTYBaHHS. Pe3yabraTu.
IIpoanastizoBaHO OCHOBHI 3arajibHi Ta crelliajbHi MIPUHIUIN BUKOPUCTAHHS IPUPOJHUX PECYPCiB y TOC-
ToIapchKill mistmbHOCTi. BucHOBKH. IcHYIOTh 3arayibHi TPUHIMIN MTPUPOOKOPUCTYBAHHS, TIPUTAMaHH]
BCiM cy0’ekTaM IpaBa, i CrieliajbHi MPUHIKIN, [0 XapPAaKTePHI TUIbKH Ul BUKOPUCTAHHS IPUPOJHUX
pecypciB y cdepi rocriopapioBanis. [lo 3araibHUX NPUHIMINB HAJIEKATh TPUHIUIT PAIliOHAIBHOTO PH-
POJIOKOPUCTYBAHHS, MOXI/[HICTb MpaBa KOPUCTYBAHHS IPUPOAHUMHI PecypcaMy Bij| IIpaBa BJIACHOCTI Ha
HUX; I[JIbOBOIO BUKOPUCTAHHS MPUPOAHUX PECYPCiB; CTaOIIBHOCTI PaBa MPUPOAOKOPUCTYBAHHS, €KO-
CHUCTEMHOT0, KOMILIEKCHOTO IIPUPOIOKOPUCTYBAHHSI, GE30ILIATHICTD 3aTaIbHOTO TIPUPOOKOPHCTYBAHHSL.
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PLACE AND SIGNIFICANCE OF ILO REGULATORY
DOCUMENTS IN THE SYSTEM OF LABOUR LAW
SOURCES OF UKRAINE

Abstract. Purpose. The purpose of the article is to establish the place and significance of regulatory
documents of the International Labour Organisation in the system of labour law sources of Ukraine.
Results. The article, based on the analysis of scientific views and provisions of current international law,
proves the importance and necessity of regulatory activity by the International Labour Organisation.
It is stated that the problem of action and application of sources of international labour law in the legal
system of Ukraine is only part of another larger problem — the ratio of international and domestic
law. The author emphasized that a special procedure for the denunciation of conventions has been
established. Any State may denounce the ratified Convention after the expiration of ten years from
the date it enters into force in that State. If a State does not exercise its right of denunciation within
one year after the end of the ten-year period, it shall remain bound by this Convention for a further
period of ten years. Conclusions. It is concluded that the recommendations of the International Labour
Organisation differ from other recommendatory acts. In particular, in accordance with para. 6 of Art.
19 of the Constitution of the International Labour Organisation, each of undertakes that it will, within
aperiod of one year at the moment of its adoption at the General Conference of the International Labour
Organisation, bring the Recommendation before the competent authority or authorities. A Member
of the International Labour Organisation shall inform the Director-General of the measures taken in
accordance with this obligation. At the request of the Governing Body of the International Labour
Organisation, the State is obliged to submit reports on the position of the law and practice in their
country in regard to the matters of recommendation. Therefore, without binding the Member States
of the International Labour Organisation to comply with the Labour standards contained in these
recommendations, they do, however, provide for actions that contribute to the impact of these rules
on national law. Legal specificities of conventions and recommendations of the International Labour
Organisation are reflected in the procedure for implementation of their provisions in domestic labour
law. However, the problem of action and application of sources of international labour law in the legal
system of Ukraine is only part of another larger problem — the ratio of international and domestic law,
which requires further substantive research in this area.

Key words: international legal act, conventions, recommendations, International Labour
Organisation.

1. Introduction

Each sovereign State creates its own sys-
tem of legislation with its own forms of law.
This system has a limited scope and operates
only within the territory of the State. How-
ever, it is not independent of the forms of law
that exist outside its territory. Interstate coop-
eration, as a result of joint legal settlement, is
reflected and sometimes has a significant impact
on national legislation. The sources of interna-
tional labour law are numerous international
legal instruments that are the result of coop-

© S. Lukash, 2022

eration between States and include interna-
tional labour standards. Taking into account
the general theory of international labour law
and the theory of classification, the sources
of international labour law can be classi-
fied according to different criteria. However,
an important place in the system of relevant
sources is given to the regulations of the Inter-
national Labour Organisation (ILO).

Some problematic issues related to deter-
mining the nature and content of the labour law
sources are considered in the scientific works
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by: M.Y. Baru, V.S. Venediktov, R.Z. Livshyts,
AM. Lushnikova, VI Prokopenko,
O.IL Protsevskyi, K.L. Tomashewskyi, and many
others. However, despite the considerable num-
ber of scientific achievements, the issue of deter-
mining the place and significance of interna-
tional regulations in the system of labour law
sources is poorly studied, in particular, this
applies to acts issued by the ILO.

For the above reason, the purpose of the arti-
cle is to establish the place and significance
of regulatory documents of the International
Labour Organisation in the system of labour
law sources of Ukraine.

2. Specificities of international regulations

Starting the research, it should be noted
that international regulations are generally
designed to promote a better understanding
of the object of study. In particular, the follow-
ing types of sources of international labour law
can be distinguished by the following criteria.

Depending on the legal force, there are:

1. Contractual international legal instru-
ments. These include international treaties
concluded by States with a view to establishing
international organisations dealing with labour
issues, and international treaties governing
fully or in part the issues of labour and labour
relations;

2. Non-contractual international legal doc-
uments.

Specificities of the first group of sources
are that they constitute legal obligations for
Member States, usually enshrine certain means
of international control over the implemen-
tation of these obligations and provide for
a form of liability for non-compliance. Sources
of the second group are not legally binding
and therefore do not have any legal effects for
the Member States. They contain declarative,
recommendatory provisions, arising from their
very designations (most documents of this kind
are called declarations or recommendations).

The constituent documents of international
organisations, involved fully or partially in solv-
ing labour issues, are multilateral international
agreements. This is primarily the Constitution
of the International Labour Organisation, as
well as certain provisions of the UN Charter
and the constituent documents of some other
international universal and regional organisa-
tions. For example, Art. 1 of the ILO Constitu-
tion of 1919 declares that the purpose and objec-
tives of the International Labour Organisation
are set out in the preamble to the Constitution
and in the Philadelphia Declaration on the Pur-
poses and Objectives of the ILO of May 10,
1944, as a supplement to the Statute. The pro-
gram provisions of the ILO Constitution are not
only a "political directive" for the Organisation
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and its members, according to British lawyer,
who at one time held the position of Direc-
tor General of the ILO, C.W. Jenks (Jenks,
1958, p. 299), but also represent the established
legal obligations of members States of the Inter-
national Labour Organisation.

Therefore, ILO conventions have a special
place among the sources of international Labour
law. They are international treaties subject to
ratification by ILO Member States with subse-
quent implementation in the laws and practices
of those countries. According to the definition
of the Vienna Convention on the Law of Trea-
ties between States and International Organi-
sations or between Organisations of March 21,
1986, a treaty means an international agreement
governed by international law and concluded
in written form: between one or more States
and one or more international organisations; or
between international organisations, whether
that agreement is embodied in a single instru-
ment or in two or more related instruments
and whatever its particular designation. Accord-
ing to Art. 5 of the Convention, the Convention
applies to any treaty between one or more States
and one or more international organisations
which is the constituent instrument of an inter-
national organisation and to any treaty adopted
within an international organisation. The ILO
Constitution defines some of the legal specifi-
cities of conventions enabling their more effec-
tive implementation in the legal systems of ILO
Member States. The conventions are adopted
by a qualified majority (two-thirds) of the del-
egates at the session of the ILO General Con-
ference. Since the ILO structure implements
the principle of tripartism, such a voting pro-
cedure ensures a balance of interests between
employees’ and employers' representatives. The
convention is then signed by the Director-Gen-
eral of the ILO. The Convention twelve months
after the date on which the ratifications of two
or three Members have been registered with
the Director-General. Each adopted convention
is sent to all ILO Member States to decide on its
ratification. However, even before ratification,
ILO Member States acquire some obligations
under the conventions on the basis of their mem-
bership. Each State is obliged to bring the con-
vention before the competent State authori-
ties within one year of its adoption at the ILO
General Conference to decide whether to give
it the force of law or to take other measures.
The ILO Member State shall inform the Direc-
tor-General of the measures taken in accord-
ance with this obligation. Even if the competent
authorities do not agree to ratification, the State
is obliged to submit reports on the status of its
law and practice on non-ratified conventions
at the request of the ILO Governing Body, indi-
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cating the measures taken by the State authori-
ties to bring the convention into force.

3. Legislative activity of the International
Labour Organisation

The implementation of conventions is facil-
itated by a control mechanism. Each State that
has ratified the convention is obliged to submit
annual reports on the measures taken to effec-
tively implement the convention. In addition,
the State should send such reports to the repre-
sentative organisations of workers and employ-
ers of their country, which, as noted in the liter-
ature, favourably distinguishes the ILO control
mechanism from other control mechanisms in
the field of international human rights protection
(Kolosov, 2016, p. 79). Article 24 of the ILO Con-
stitution gives these organisations the right to
submit submissions to the International Labour
Office if the ILO Member State has not properly
ensured the implementation of the Convention
to which it is a party. There are other methods
of monitoring the implementation of interna-
tional conventions (Kopylev, 1980).

A special procedure for denunciation of con-
ventions has been established. Any State may
denounce the ratified Convention after the expi-
ration of ten years from the date on which it
enters into force in that State. If a State does
not exercise its right of denunciation within one
year after the end of the ten-year period, it shall
remain bound by this Convention for a further
period of ten years.

It should be noted that ILO law-making
activities always focus on the issues of the legal
validity of conventions. The main question is
whether the convention adopted by the ILO
is a multilateral international agreement that
binds States before or regardless of its ratifica-
tion, or whether it becomes binding only after
its ratification and only for those States that
have ratified it. Even during the establishment
of the ILO, proposals were made for manda-
tory ratification of adopted conventions by ILO
Member States (Lukashuk, 1966, p. 21). In 1930,
in his book The International Labour Organi-
sation, J. Sel argued that the ILO Convention
was not an international treaty but an "inter-
national law enacted by an international legis-
lature,” that is, he recognized the conventions
as supranational acts of direct action in respect
of ILO Member States (Ametistov, 1982, p.49).

This issue is particularly important in con-
nection with the adoption of the ILO Decla-
ration on Fundamental Principles and Rights
at Work and its Follow-up on 18 June 1998.
The Declaration states that all Members, even
if they have not ratified the Conventions on
Fundamental Rights, have an obligation arising
from the very fact of membership in the Organ-
isation to respect, to promote and to realize,

in good faith and in accordance with the Con-
stitution, the principles concerning the fun-
damental rights which are the subject of those
Conventions, namely: freedom of association
and the effective recognition of the right to
collective bargaining; the elimination of all
forms of forced or compulsory labour; the effec-
tive abolition of child labour; and the elimi-
nation of discrimination in respect of employ-
ment and occupation. Thus, notwithstanding
the consent of the Member State to be bound
by the convention, it is obliged to comply with
the provisions of the conventions concerning
fundamental rights and principles in the field
of labour. It should be noted here that this con-
tradicts the Soviet theory of international law.
For example, G.I. Tunkin argues that the har-
monisation of the freedoms of States to recog-
nise treaty provisions as provisions of inter-
national law consists of individual actions
of States (signing a treaty, ratification, depos-
iting instruments of ratification or ratification
notification), without which a treaty adopted
by an international organisation cannot become
legally binding (Tunkin, 1979, p. 88).

The question arises regarding the legal
nature of the Declaration under consideration.
First, this type of document is not provided
for in the ILO Constitution, which means that
the ILO, in adopting the Declaration, went
beyond its competence established by the Con-
stitution. Second, in the practice of interna-
tional law, declarations are usually resolutions
of international organisations that are policy
statements. Meanwhile, the Declaration under
study establishes very specific obligations for
States. Therefore, the Declaration on Funda-
mental Principles and Rights at Work should be
referred to as the sources of so-called "soft law",
which do not contain firm obligations of States
to implement their provisions but give only
a general statement of which State are obliged
to comply (Lukashuk, 1996, p. 112).

The ILO's law-making process is charac-
terised by the adoption of recommendations.
The relevant procedure is largely identical to
the procedure for adopting conventions. Rec-
ommendations are adopted on the same list
of issues as the conventions, accompanying
them, detailing their provisions, offering a wider
range of rights and a higher level of guaran-
tees. However, the question of the legal nature
of these acts is still unresolved. The problem
is whether to consider ILO recommendations
as a source of international labour law. There
is a wide variety of opinions: from complete
non-recognition of recommendations as a source
of international law (it is believed that in most
cases recommendations are acts of international
law application by international organisations)
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(Lukashuk, 1966, p. 124) to recognition of rec-
ommendations as such. The most reasonable,
in our opinion, is the perspective of S.O. Iva-
nov, who considers the recommendations as
ancillary sources of international law, which,
although do not establish the will of States in
the agreement, but help in law application (Iva-
nov, 1964, p. 107; Bilous, 2017). The recommen-
dations are to serve as a standard, model pro-
vision in the preparation of national provisions
in the field of labour regulation, without being
mandatory for the State (Kiselev, 1995, p. 85;
Pohrebniak, 2015).

4. Conclusions

To sum up, it should be stated that
the recommendations of the International
Labour Organisation differ from other recom-
mendatory acts. In particular, in accordance
with para. 6 of Art. 19 of the Constitution
of the International Labour Organisation, each
of undertakes that it will, within a period of one
year at the moment of its adoption at the Gen-
eral Conference of the International Labour
Organisation, bring the Recommendation
before the competent authority or authori-

ties. A Member of the International Labour
Organisation shall inform the Director-Gen-
eral of the measures taken in accordance with
this obligation. At the request of the Govern-
ing Body of the International Labour Organ-
isation, the State is obliged to submit reports
on the position of the law and practice in their
country in regard to the matters of recommen-
dation. Therefore, without binding the Mem-
ber States of the International Labour Organ-
isation to comply with the Labour standards
contained in these recommendations, they do,
however, provide for actions that contribute to
the impact of these rules on national law.

Thus, the legal specificities of conven-
tions and recommendations of the Interna-
tional Labour Organisation are reflected in
the procedure for implementation of their
provisions in domestic Labour law. However,
the problem of action and application of sources
of international labour law in the legal system
of Ukraine is only part of another larger prob-
lem — the ratio of international and domestic
law, which requires further substantive research
in this area.
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¥ cratri, cmpaiounch Ha aHaJIi3 HAYKOBUX TOTJISA/IIB BUCHUX Ta HOPM YMHHOTO Mi’KHAPO/HOTO 3aKO0-
HOJABCTBa, 00IPYHTOBAHA BaKJIMBICTh Ta HEOOXIHICTh 3/1CHEHHST HOPMOTBOPUOI JistibHOCTI MixKHa-
POAHOIO opraxizarieio npaii. Koncrarosano, mo npobiema Aii i 3acTocyBaHHS I7KePET MiKHAPOIHOTO
TPYZOBOTO TIpaBa B MPaBOBiil cucteMi YKpaiHu € JIMIIe 4acTHHOIO iHmIoi 6imburol mpobiemMn — criB-
BIZIHOMICHHS MIXKHAPO/JHOTO I BHYTPIMIHbOJEPKAaBHOTO MpaBa. Harosomieno, mo BcTanoBaeHo oco-
GJIMBUI TIOPSIIOK JIEHOHCAIlIT KOHBEHIN. Byab-sika repxkaBa MOXKe JeHOHCYBaTU PaTi()iKOBaHY KOH-
BeHIio micas 3akinyerns 10 pokiB 3 MOMEHTY HaOYTTs HElO 3aKOHHOI CHJIM B Il AepKkaBu. SIKIIO
JiepKaBa MPOTSTOM POKY TTCJIs 3aKiHUEHHS IECSITUITITHBOTO TIEPIO/ly HEe CKOPUCTAETHCS CBOIM IIPABOM
Ha JIEHOHCAIIi10, TO BOHA 3AJMIIIAETHCS TIOB sI3aHOI0 11i€10 KoHBeHirieo e Ha 10 pokis. Bucnoexu. 3po-
6JIeHO BHCHOBOK, 110 pekoMenIaIii MixkHapoaHoi opramisariii mparti BiApisHAIOTbCS BiJl iHIINX aKTiB
pPeKOMeH/IaIiifHOTO XapakTepy. 30kpeMa, BifnosiaHo 10 1. 6 c¢T. 19 CratyTy MiskHapoaHoi opranisaiii
mpari KoxkHa JepKaBa 30008’ s13aHa [PEACTABUTU PEKOMEHIAIII0 KOMIIETEHTHUM [€PKaBHIM OpPraHaM
MIPOTSITOM POKY 3 MOMEHTY ii NpuitHATTS Ha [enepanbHiilt koHdbepentiii MixkHapoaHoi opranizartii mpa-
ui. Jlepxkasa-unen MikHapoaHoi opratizaiii npaiii 30608’s3ana iHdopmysaTu [eHepaibHOrO AUpPEK-
TOpa PO 3aX0/H, BAKUTI BIAMOBIAHO 10 3a3Ha4eHOr0 30008 a3anHs. [epkaBa 3000B’13aHa 3a 3alIUTOM
AnwminictpatuBHoi pagu MiskHapoHOiI opranisaitii mparti mpeacTaBIsITH TOTOBIIi PO CTaH CBOTO TIpa-
Ba i MPAKTUKU CTOCOBHO THTAaHb pPeKoMeHzalii. TakiuM YMHOM, He HAKJIAJAl0uu Ha JIepKABU-YJICHN
MikHapozHoi opratizaii mpaii 060B’A3Ky 1100 BAKOHAHHS HOPM PO IIPALIO, 1[0 MICTSIThCS B IIUX
PEKOMEH/IAITISIX, BOHM, TIPOTE, TTepefibayaioTh BUMHEHHS [Iii, 1[0 CIIPUSIIOTH BIIUBY I[IX HOPM Ha HaIli-
oHasibHe npaBo. IOpuanusi ocobmuBocTi KOHBeHIil | pekomeramiinl MiskHapoAHOI opraHisailii mparii
BiI0OPAKAIOTHCS HA MOPSIIKY Peasizallii iXHIX MO0JI0KeHb Y BITUM3HAHOMY TPyA0BOMY mpasi. OnHak
npobiema il i 3acTOCYBaHHS JKepes MiKHAPOAHOTO TPYAOBOTO MpaBa B MPaBOBiil cucreMi Ykpainu
€ JIMIIIe YaCTUHOIO 1HIIOT G1/bIIOT PobIeMH — CIiBBIAHOMIEHHS MIKHAPOAHOTO i BHYTPIIIHbOAEPKAB-
HOTO TIPaBa, sIKa MOTPeOYE IPOBEIECHHS MOAAIBIIIX 3MICTOBHIX JOCIIKEHD Y IAHOMY HAIIPSIMKY.

KoouoBi cioBa: MiskHapO[HIIT HOPMAaTHBHO-IPABOBUIT aKT, KOHBEHIIIT, pekoMeHniallii, Mixunapos-
Ha OpraHisailis mpart.
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THEORETICAL AND METHODOLOGICAL
APPROACHES TO DEFINING CONCEPTS
OF THE LABOUR LAW SYSTEM

Abstract. Purpose. The purpose of the article is to generalise theoretical and methodological approaches
to defining concepts of the labour law system. Results. The article, by relying on the literature review,
reveals the essence, content and meaning of concepts in the system of labour law. It is argued that the system
of labour law consists of a large number of elements, which are both specific (inherent in the labour law
only) and general (typical for almost all branches of the system of national law of Ukraine). The author
proved that the main purpose of the structure of the labour law system is to ensure effective and efficient
functioning of the regulatory-educational and protection mechanisms of the given branch of law. It is found
that the constituent part of the concepts of the labour law system is sub-concepts, which also represent unity
and commonality of a certain number of uniform legal provisions within a given concept. Sub-concepts, unlike
concepts, do not possess the holistic subject-matter detachment and have no specific methods and principles
of regulation. The labour collective, without any doubt, is the basis of activity of any enterprise, because
the efficiency of activity of the whole organisation depends on its coordinated work. Collective labour law
is the name of the block of legal provisions of the labour law, which regulates relations between the labour
collective and the employer (or authorised body) of the enterprise, organisation, institution. Conclusions.
Therefore, we consider it possible to define the structure of the labour law system as an internal structure
of this system, which is determined by the order of placement and the nature of links between its structural
elements, chains. The system of labour law consists of a large number of elements, which are both specific
(inherent in the labour law only) and general (typical for almost all branches of the system of national law
of Ukraine). In our opinion, the main purpose of the structure of the labour law system is to ensure effective
and efficient functioning of the regulatory-educational and protection mechanisms of the given branch of law.

Key words: legal concept, labour law, functions, individual labour law, collective law.

1. Introduction

The fact that labour law is an important
branch in the system of national law of Ukraine
is uncontroversial. Its main role is to regulate
the conduct of people in the process of their
work by means of provisions. At the same
time, they (provisions) should also protect
the employee's legal rights and interests, pro-
vide an enabling environment for work, etc.
Implementation of these tasks is impossible
without the effective structure of the system
of labour law of Ukraine. It should be noted
that the most characteristic structural parts
of the labour law system are concepts. Thus,
their study is relevant and requires further con-
sideration by both domestic and foreign scien-
tists. In general, the structure of the labour law
system is the internal organisation of the law
branch, objectively determined, manifested in
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unity, coordination and distribution of legal
provisions by concepts and other branch phe-
nomena, structural formations (Chanysheva,
Bolotina, 1999, p. 35). Therefore, the struc-
ture of the labour law system is presented in
the form of its construction, which is first of all
the composition, set of components, parts of this
legal entity. The literature review traditionally
reveals that the concepts are an important ele-
ment of the structure of the law system.
Thelabourlaw structureshavebeenregarded
by scientists such as A.M. Kolodii, H.I. Chany-
sheva, N.B. Bolotina, Y.Y. Ivchuk, O.V. Zaichuk,
A.P. Zayets, V.S. Zhuravskyi, O.L. Kopylenko,
A.M. Kolodii, V.V. Kopieichykov, S.L. Lysen-
kov, V.M. Syrykh, et al. However, the scientists
have emphasised that the concepts are the main
structural parts of the labour law system. At
the same time, the majority of scientists have

© L. Mohilevskyi, 2022
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quite a superficial approach to the definition
of the range and content of these concepts.

Consequently, the purpose of the article is
to generalise theoretical and methodological
approaches to defining concepts of the labour
law system.

2. Determination of the specificities
of the concept of labour law.

According to S.S. Alekseev, the concept
of law is a separate group of legal provisions that
regulate social relations of a particular kind. As
examples, the author underlined the concept
of property rights in civil law, the concept of lia-
bility of officials in administrative law, the con-
cept of election law and the provisions regulat-
ing the status of a deputy in the constitutional
law. The author argued that the concepts can
be branch-related and inter-branch (complex)
(Alekseev, Arkhipov, Ignatenko, 2004, 305). As
for labour law concepts, they cover a set of legal
provisions, smaller than the branch, and differ
from each other in the subject of regulation, i.e.,
the peculiarities of certain types of social rela-
tions or individual parties (elements) of a par-
ticular kind of public relations (Ivchuk, 2004,
pp. 25-26). In Y.Y. Ivchuk’s opinion, labour law
concepts are objectively formed structural sub-
divisions, designed, within the subject-matter
of the branch of law, to regulate with the nec-
essary detail a separate kind of social-labour
relations or a separate element (side) of com-
plex single labour law relationship (Ivchuk,
2004, p. 68). The author argues that specificities
of the labour law concepts include:

1. The nature and specificities of the concept
of labour law can be get straight on the basis
of the fact that it is a unity of legal provisions,
which in turn is an element of the next struc-
tural unit - the subbranch of labour law. Labour
law concepts are aimed at regulating a certain
sector, part of labour and associated relations.
Each concept of labour law is a relatively sepa-
rate "block", "assembly" of labour law.

2. The following three features act as
the legal criterion for defining a particular set
of legal provisions in a specific concept of labour
law: a) the legal unity of legal provisions. As
an integral formation, the concept of labour law
is characterised by the unity of content, which
is expressed in general provisions, legal prin-
ciples or a combination of legal notions used,
unity of legal regime of regulated social-labour
relations; b) the full regulatory mechanism for
a certain combination of labour and associated
relations; ¢) definition of the provisions form-
ing the legal concept in chapters, sections, parts
and other structural elements of legal regula-
tions, which are intended to regulate labour
and closely associated relations.

3. The features that identify the concept
of labour law as an independent subdivi-
sion of the branch system are determined by
the decision-making functions of a particular
legal concept, its role in the integral, relatively
completed regulating of social and labour rela-
tions. With regard to regulatory properties, each
concept of labour law provides an independent
regulatory effect on a certain area of labour
and associated relations. This is the main char-
acteristic that represents the unity of labour law
provisions in its concept.

4. The concept of labour law is distinguished
by a certain internal organisation of the regula-
tory material covered by it. "Outside," in relations
with other subdivisions of the labour law branch,
the legal concept is a system-integral, indivisi-
ble formation, a single legal unity. However, this
integrity, indivisibility exists because certain legal
provisions are connected not only with the homo-
geneity of the actual content, intellectual-voli-
tional, legal unity, but also with certain internal
organisation. In other words, the concept of labour
law has its own structure. Its structure is charac-
terised by: a) the existence of a set of "equal” reg-
ulatory provisions; b) certain legal differences in
provisions. Therefore, they are linked in a single
complex that comprehensively affect this sector
of social and labour relations; ¢) combination of all
provisions with the stable legal relations, which
are expressed in the general provisions, and most
importantly in the legal structure. The last of these
features is decisive.

5. Labour law concepts receive an external,
special consolidation in the system of labour leg-
islation. Sometimes the legal concept is fixed in
a separate legal regulation (Ivchuk, 2003, p. 84).

To sum up, the concepts are the main struc-
tural elements of the labour law system, because
they are, first, more precise, specific and uniform
in their subject matter of regulation, and sec-
ond, they are logically completed and relatively
independent subsystems of the labour law sys-
tem, that allows them to make certain structural
and substantive changes without affecting other
components of the system of the legal branch
under investigation.

The important point of grouping into con-
cepts is that:

— uniform provisions are grouped according
to the subject-matter and methods of regulatory
mechanism, which contributes to a clearer defi-
nition of the main areas of the regulatory impact
of labour law;

— more substantive and operative regulation
of labour relations is provided,;

— the internal integrity and autonomy
of the labour law system is ensured.

The constituent part of the concepts
of the labour law system is sub-concepts, which
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also represent unity and commonality of a cer-
tain number of uniform legal provisions within
a given concept. Sub-concepts, unlike concepts,
do not possess the intended subject separa-
tion, and have no specific regulatory methods
and principles.

Moreover, according to N.B. Bolotina,
the structure of the system of labour law
of Ukraine, except the above-mentioned one,
has the form of three parts, in particular: gen-
eral provisions, individual labour law, collective
labour law, since labour law provisions regulat-
ing collective labour relations are united in a rel-
atively separate part of labour law — collective
labour law (Bolotina, 2003, p. 587). The gen-
eral provisions contain the provisions defining
the subject-matter, scope, functions of labour
law, principles of legal regulatory framework,
unity and differentiation, subjects of labour law,
their legal status (Bolotina, Chanysheva, 2000).

3. Definition of labour law functions

Traditionally, the legal literature distin-
guishes the following basic functions of labour
law:

— Regulatory. The regulatory function
of labour law is aimed at the regulation of social
relations in the field of labour and at ensuring
their purposeful and most expedient devel-
opment. This function is fulfilled by defining
specific trends of people’s conduct, realisation
of their labour rights and duties (Mykhailov,
2007). The regulatory function of labour law
is the main one, because it regulates the legal
conduct of the parties of labour legal relations.
Due to the positive influence on the conduct
of participants of the mentioned legal relations,
this function is called to promote the increase
of labour productivity, production efficiency,
strengthening of labour discipline and improve-
ment of working conditions and living condi-
tions of workers;

— Social. The mentioned function of labour
law is reflected in the provisions concern-
ing employment, freedom of labour and other
labour constitutional rights, in the provisions
concerning safe working conditions, labour
protection, limitation of working time, meas-
ures of labour, payment and compensation,
ete. (Kiselev, 1996, p. 123). A striking mani-
festation of the social function is a set of legal
measures for pregnant women and women
who have children of a certain age. In addi-
tion to the prohibition of their dismissal on
the initiative of the employer, there is a duty to
employ them in cases of complete liquidation
of the enterprise, institutions, organisations,
and in cases of their dismissal after the termi-
nation of the fixed-term employment contract.
During the period of employment, average
wages are kept.
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— Protective. The existence of this func-
tion is conditioned by the need to protect
public relations that form the subject-mat-
ter of the given branch of law. In protecting
these relations, labour law prohibits actions
that interfere with their normal appearance
and functioning, providing for them legal lia-
bility. We advocate the perspective of P.D. Pyl-
ypenko that the essence of the protective
function of labour law is a generic category.
The protective function of labour law is that
labour law creates equal opportunities for citi-
zens to realise their ability to work, establish-
ing uniform provisions on working conditions
at enterprises of different forms of ownership.
By limiting the degree of operation and fixing
the minimum level of guarantees of wages, rest,
social security, etc., the labour law guarantees
the person the opportunity to feel themselves
as a full-fledged citizen of the State (Pylypenko,
1999, p. 76). Therefore, the protective function
is important in terms of protection of the rights
and legitimate interests of both hired work-
ers and employers, ensuring the proper level
of legality of occurrence, leakage, change and/
or termination of their relations with respect to
the use of hired labour;

— Production. The production function
of labour law is a function of protection of inter-
ests of owners-entrepreneurs, i.e. employers.
Labour law, despite its social nature, cannot but
protect theinterests of the second party in labour
relations, because otherwise it will either enter
into conflict with other laws or the employers
themselves will have to ignore labour legislation
and seek other legal ways to use labour outside
of those laws, provided by this legislation. The
production function of labour law is also aimed
at protecting property rights of employers, their
interests as property owners (Pylypenko, 2007).
Thus, the mentioned function of labour law pro-
motes the protection of rights of the parties to
labour relations directly in the process of pro-
duction. It contributes to normal and continu-
ous work of the entire organisation.

— Educational. The status of a person in
the workplace is significantly determined by
his/her mental abilities, though physical abili-
ties are an important component of the labour
force. It is due to thinking, consciousness, men-
tal abilities that a person plays an active role
in social production (Prokopenko, 2000). This
function is designed to ensure that employees
are disciplined when they perform their func-
tions. It should be noted that this function is
not unique to labour law, and it is characteris-
tic for almost all branches of law in the system
of national law of Ukraine.

The next part in the structure of the labour
law system, according to the above-men-



1/2022
LABOR LAW

tioned position of N.B. Bolotina, is an individ-
ual labour law. It is based on individual legal
labour relations, which in turn are voluntary,
free, bilateral, continuous, regulated by labour
law relations, which arise between individual
employee and employer as a result of the right
to work and conclusion of the employment
contract (Bolotina, 2003, p. 3). Individual
labour law includes, for example, individ-
ual rights of employed workers to pay wages
and to implement labour protection standards
and employer rights to perform work and care-
ful treatment of materials. It includes such legal
concepts as: a labour contract; labour stand-
ards; labour remuneration; working hours; rest
time; health care of employees at production;
labour discipline; evaluation of labour results
and certification of employees; vocational train-
ing and advanced training of employees; disci-
plinary responsibility of employees; material
responsibility of the parties to the labour con-
tract (Bolotina, Chanysheva, 2000). Therefore,
individual labour law consists of such structural
groups, which are aimed at regulating relations
of the individual employee with the employer.
However, it should be noted that in modern
conditions individual labour legal relations can-

not exist without collective agreements, as for
all employers the provision of collective agree-
ments is obligatory.

The labour collective, without any doubt, is
the basis of activity of any enterprise, because
the efliciency of activity of the entire organisa-
tion depends on its coordinated work. Collec-
tive labour law designates the block of labour
law provisions, which regulates relations
between the labour collective and the employer
(or authorised body) of the enterprise, organisa-
tion, institution.

4. Conclusions

Thus, we consider it possible to define
thestructure of the labour law system as an inter-
nal structure of this system, which is deter-
mined by the order of placement and the nature
of links between its structural elements, chains.
The system of labour law consists of a large num-
ber of elements, which are both specific (specific
to the labour law only) and general (typical for
almost all branches of the system of national
law of Ukraine). In our opinion, the main pur-
pose of the structure of the labour law system
is to ensure effective and efficient functioning
of the regulatory-educational and protection
mechanisms of the given branch of law.
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TEOPETURO-METOJZOJIOITYHI IIIAXOAN 10 BUSHAYEHHA IHCTUTYTIB
CUCTEMU TPYTOBOI'O ITPABA

Anoraiisi. Mema. Metoto crarTi € y3arajbHeHHS] TEOPETHKO-METO/0JOTTYHIX TT/IXO/B /10 BU3HA-
YeHHS iHCTUTYTIB CUCTEMU TPYAOBOTo npaBa. Pe3yavmamu. Y ctaTTi, cCIMpaloymch Ha aHATi3 HAYKOBUX
TOTJIS/IB BYCHNX, PO3KPUTO CYTHICTH, 3MICT Ta 3HAYEHHS 1HCTUTYTIB B CUCTEMI TPYZIOBOTO IpaBa. Apry-
MEHTOBAHO, 1110 CHCTEMa TPY/I0BOTO TIPaBa CKJIA/AETHCS 3 BEJIMKOI KiJIbKOCTI €JIEMEHTIB, SKi € SIK Clielu-
ivarME (BIACTUBNUMHE JIUIIE J7IT TaTy3i TPY/I0BOTO TIPaBa), TaK i 3araJbHUMU (XapaKTepHi MailKe s
BCIX rasry3eil cucTeMu HalliOHAJIBLHOTO IpaBa YKpainu). J[oBe/ieHo, 110 TOJI0BHOIO METOIO CTPYKTYPH CUC-
TEeMU TPY/IOBOTO MpaBa € 3abe3redyerns eGeKTHBHOrO Ta AiEBOro GYHKIIOHYBAHHS PEryIATHBHO-BUXOB-
HOTO Ta OXOPOHHOTO MEXaHi3MiB IaHOI TIPaBOBOI Tramysi. 3'SCOBaHO, MO CKJIA0BOI0 YACTHHOIO iHCTUTY-
TiB CHCTEMHU TPYZOBOTO TIpaBa € IAIHCTUTYTH, SKi TAKOK ABJISIOTH COO0I0 €AHICTh Ta CIIIBHICTD TI€BHOI
KIJIBKOCTI OZIHOPIJTHUX TIPABOBMX HOPM y MeKax Toro uu inmoro incruryty. [lixincruryrn, na Biaminy
BiJl IHCTUTYTIB, He BOJIOAIIOTH LIJIBHOIO MIPEAMETHO Bil0COOIEHICTIO i He MatoTh crienudiuHuX mpruioMis
i IpUHIMIIB perymoBanus. TpyaoBuil KoJEeKTHB, 6e33aepeyHo, € OCHOBOIO AisIbHOCTI OY/Ib-SKOTO TIij-
[PUEMCTBA, ajike Bij HOro smaroizxenoi poboTu 3anexuTh eeKTUBHICTD JAis/JIbHOCTI BCiel opramisaiii.
KonekTusHe TpyA0Be IpaBo — HaliMeHyBaHHs GJIOKY IPABOBUX HOPM Tajly3i TPYA0BOTO MPABa, 10 Pery-
JIOE B3AEMOBIZIHOCUHU MiK TPYIOBUM KOJIEKTHBOM Ta poboTomaBieM (ab0 YIOBHOBAKEHUM HUM Opra-
HOM) MiAIMTPUEMCTBA, OpraHizaii, yctanosu. Bucnosxu. Takum 4ynHOM, BBa’Ka€MO MOKJIMBUM BU3HAUNTH
CTPYKTYPY CHCTEMHU TPYAOBOTO TIpaBa K BHYTPILIHIO OyI0BY JaHOI CUCTEMH, 110 BUSHAYAECTHCS OPSAKOM
PO3MillleHHS Ta XapaKTepPOM 3B’sI3KiB MiK 1l CTPYKTYPHUMHM esleMeHTaMu, JaHKamu. Cucrema Tpy10Boro
MpaBa CKJIA/IAETHCS 3 BEJIMKOI KiJTbKOCTI eJIEMEHTIB, SIKi € 1K crieliuiaHuMuy (BJACTUBUMHU JIUTIIE IS Ty -
31 TPYZOBOTO TIpaBa), TaK i 3aTalbHIMN (XapaKTepHI Maiike /71T BCIX Taly3eil CHCTeMU HaI[lOHATBHOTO
npasa Ykpaitu). [0J0BHOI METOIO CTPYKTYPHU CUCTEMHE TPYIOBOIO IIPaBa, HA HAIILY JYMKY, € 3a0e31eueH-
1 eheKTUBHOTO Ta JIieBOro (DYHKIIOHYBAHHS PEryJIsITHBHO-BUXOBHOIO Ta OXOPOHHOTO MEXaHi3MiB JlaHOi
rajysi pasa.

Kmouosi cioBa: mpaBoBuil iHCTUTYT, TPY/0BE 1TPpaBo, DYHKIIIi, iHIMBiyaTbHe TPYAOBE IPABO, KOJIEK-
THUBHE TIPABO.
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FOR PREVENTION AND COUNTERACTION OF
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Abstract. Purpose. The purpose of the article is to clarify and thoroughly reveal the specificities
of the administrative and legal regulatory mechanism for prevention and counteraction of discrimination
by district police officers. Results. The article elaborates on the specificities of the administrative and legal
regulatory mechanism for prevention and counteraction of discrimination by district police officers. Persons
with disabilities are found to be one of the most vulnerable segments of the population and are subject to
a wide range of discrimination forms. In view of this, the provisions of the Convention on the Rights
of Persons with Disabilities, the Law of Ukraine “On Fundamentals of Social Protection of Persons with
Disabilities in Ukraine” and a number of other legal regulations are being implemented at the legislative
level. The focus should be on recent introduction of evaluation methodologies for ensuring the rights
of persons with disabilities by all central executive authorities that guarantees an increase in the quality
and efficiency of implementing the relevant State anti-discrimination policy of Ukraine. Conclusions.
The study makes proposals on five clusters of legal regulations, among which a general cluster provides
for the framework for the exercise of powers by public authorities against discriminatory acts; reveals
the specificities of implementing basic administrative and legal relations between public institutions,
the population, etc.; a competence cluster provides for the powers of executive authorities and individual
officials regarding the implementation of State anti-discrimination policy; human rights cluster concerns
administrative and legal regulations, organizational and steering documents of the Human Rights
Commissioner of the Verkhovna Rada; a sectoral cluster enshrines guidelines to ensure the principle
of non-discrimination in the implementation and protection of specific groups of citizens; an expert-
analytical cluster represents the organization of anti-discrimination and gender-based legal examination
of draft laws and other materials provided for in the legislation in force.

Key words: administrative and legal regulations, anti-discrimination examination, discrimination,
district police officers, National Police, human and civil rights and freedoms.

1. Introduction egory of citizens at the local level, when other

The authorized actors implement measures
to prevent and combat discrimination within
the framework of the relevant public policy
of Ukraine, considering their specific compe-
tence. This legal relationship is regulated by
a certain general and specific frame of anti-dis-
crimination legislation, which should be care-
fully considered and grouped into clusters in
the context of administrative law.

What is needed now is a thorough exposition
of the issue from the perspective of performance
of the police and district police officers. Indeed,
in specific areas, these officials play an exclusive
role in the organization of observance of the prin-
ciple of non-discrimination and the protection
of the rights and freedoms of a particular cat-

© O. Baschuk, 2022

public institutions are not provided with the nec-
essary administrative coercion means and other
similar legal instruments.

The purpose of the article is to clar-
ify and thoroughly reveal the specificities
of the administrative and legal regulatory mech-
anism for prevention and counteraction of dis-
crimination by district police officers.

2. Administrative and legal regulations
defining the basic powers of the central
and local executive authorities to guarantee
the principle of non-discrimination

The first cluster is general, represented
by a number of legal regulations, such as
the Law of Ukraine On the Principles of Pre-
vention and Counteraction of Discrimination in
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Ukraine, On Ensuring Equal Rights and Oppor-
tunities for Women and Men, On Education, On
the Fundamentals of Social Protection of Per-
sons with Disabilities in Ukraine, Fundamentals
of Health Care Legislation of Ukraine, Labour
Code of Ukraine, etc. These documents provide
for the framework for the exercise of powers by
public authorities against discriminatory acts
at different levels of the public and State life; out-
lines the foundations and specificities of imple-
menting basic administrative and legal relations
between public institutions, the population,
and representatives of civil society, etc.

The second cluster is a competence one
that consists of administrative and legal
regulations, which provide for the powers
of executive authorities and individual officials
regarding the implementation of State anti-dis-
crimination policy. Such documents have been
analysed in the context of the system and pow-
ers of the actors authorised to combat discrimi-
nation, so to make the logic of the text more vis-
ible and consistent, we will only present their
list, which is not exhaustive. Initially, these
instruments are:

1) Authorized officials appointed by
the Cabinet of Ministers: Regulations on
the Government Plenipotentiary on Gender
Policy, approved by Resolution 390 of the Cab-
inet of Ministers of 7 June 2017, Regulations on
the Government Commissioner for the Rights
of Persons with Disabilities, approved by Res-
olution 125 of 21 February 2017, Regulations
on the Education Ombudsman, approved by
Resolution 491 of the Cabinet of Ministers of
06 June 2018;

2) Central executiveauthorities: Regulations
on the Ministry of Internal Affairs of Ukraine,
approved by Resolution 878 of the Cabinet
of Ministers of 28 October 2015, Regulations
on the Ministry of Justice of Ukraine, approved
by Resolution 228 of the Cabinet of Ministers
of Ukraine on 02 July 2014, Regulations on
the Ministry of Reintegration of the Temporar-
ily Occupied Territories, approved by Resolu-
tion 376 of the Cabinet of Ministers of Ukraine
on 08 June 2016, Regulations on the Ministry
of Social Policy of Ukraine, approved by Reso-
lution 423 of the Cabinet of Ministers of 17 June
2015, Regulations on the State Labour Ser-
vice of Ukraine, approved by Resolution 96
of the Cabinet of Ministers of 11 February
2015, Regulations on State Service of Ukraine
for Ethnopolitics and Freedom of Conscience,
approved by Resolution 812 of the Cabinet
of Ministers of 21 August 2019.

The third one, human rights cluster,
concerns administrative and legal regula-
tions, organizational and steering documents
of the Human Rights Commissioner of the Verk-
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hovna Rada, having a significant and continuous
positive impact on all the structural elements
of the human rights machinery in the coun-
try, on the law-making and law application by
the public authorities, and promote a sustainable
social environment in accordance with the gen-
eral requirements of the principles of non-dis-
crimination. The key areas of implementation
of the official’s orders are: the organization
of the work of his/her secretariat and structural
units; the work of the advisory and coordinating
councils by the areas of activity; establishment
of working groups by areas of activity; regula-
tions on the organization and monitoring visits
by areas of activity (Official site of the Com-
missioner for Human Rights of the Verkhovna
Rada of Ukraine ‘ombudsman.gov.ua’).

The focus should be on the Regulations for
Organizing and Conducting Monitoring Vis-
its on Observance of the Rights of the Child
and the Family by Public Authorities, Local
Self-Government Bodies, Enterprises, Insti-
tutions, Organizations Regardless of Owner-
ship, approved by Order 83.15/19 of the Com-
missioner of the Verkhovna Rada of Ukraine
for Human Rights of 05 September 2019
(Order of the Commissioner of the Verk-
hovna Rada of Ukraine for Human Rights On
Approval of the Regulations for Organizing
and Conducting Monitoring Visits on Obser-
vance of the Rights of the Child and the Family
by Public Authorities, Local Self-Government
Bodies, Enterprises, Institutions, Organizations
Regardless of Ownership, 2019).

Considering  that the Commissioner
of the Verkhovna Rada of Ukraine for Human
Rights, the structural units of his/her secre-
tariat and regional offices have not only mon-
itoring and information-analytical functions
but also specific supervisory, administrative
and jurisdictional powers, the Procedure for
Carrying Out Proceedings of the Commis-
sioner for Human Rights of the Verkhovna
Rada of Ukraine, approved by Order 18/02-13
of the Commissioner of the Verkhovna Rada
for Human Rights of 12 August 2013, Proce-
dure for Registration of Materials on Admin-
istrative Offenses, approved by Order 3/02-15
of the Commissioner of the Verkhovna Rada
for Human Rights of 16 February 2015 have
entered into force (Order of the Commissioner
of the Verkhovna Rada of Ukraine for Human
Rights On Approval of the Procedure for Car-
rying Out Proceedings of the Commissioner
for Human Rights of the Verkhovna Rada
of Ukraine, 2013). Specifically, these meas-
ures provide for the preparation of reports on
misconduct, governed by articles 188%, 188
and 212° of the Code of Administrative Offences.
When a person commits more than one separate
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offence, records are drawn up for each offence
(Order of the Commissioner for Human Rights
of the Verkhovna Rada of Ukraine on the Pro-
cedure for Registration of Materials on Admin-
istrative Offenses, 2015).

3. Legal regulations guaranteeing the prin-
ciple of non-discrimination in the implemen-
tation and protection of specific groups
of citizens

The fourth one, sectoral cluster, comprises
a set of administrative and legal regulations
that provide guidelines to ensure the principle
of non-discrimination in the implementation
and protection of specific groups of citizens.
Certain areas of State anti-discrimination pol-
icy in Ukraine have a clearly defined specialty,
due to steady trends towards the implementa-
tion of international law in domestic legisla-
tions. This includes ensuring gender equality,
particularly in the security and defence sectors.
(Volobuieva, Viatkina, Hanaba, Honcharenko,
Hushchyn, Zhukovska, et al., 2021, p. 16), there-
fore, a significant regulatory framework deals
with this issue. Article 12 of the Law of Ukraine
“On Ensuring Equal Rights and Opportunities
for Women and Men” stipulates that the execu-
tive authorities and local self-government bod-
ies within their competence (Law of Ukraine
On Ensuring Equal Rights and Opportunities
for Women and Men, 2005):

1) ensure equal rights and opportuni-
ties for women and men, prevent and combat
gender-based violence; implement national
and regional programmes to ensure equal rights
and opportunities for women and men; preven-
tion and counteraction of gender-based violence;

2) create conditions for combining profes-
sional and family responsibilities by women
and men; provide accessible social and house-
hold services; carry out educational activities
on gender equality, prevention and counterac-
tion of gender-based violence;

3) cooperate with voluntary associations
and foreign non-governmental organizations
to ensure equal rights and opportunities for
women and men and to prevent and combat
gender-based violence; submit proposals for
improving legislation on gender equality, pre-
vention and counteraction of gender-based
violence; collect and disseminate information
on gender-based violence; as well as general
and specialized victim support services;

4) participate in the training of specialists in
the realization of equal rights and opportunities
for women and men, in the prevention and com-
bating of gender-based violence; promote scien-
tific developmentsin the field of gender research;
observe the principle of equal rights and oppor-
tunities for women and men in their activities;
take positive action.

These legislative requirements are speci-
fied in certain methodological materials, such
as the Methodological Recommendations on
introducing provisions, aimed at ensuring equal
rights and opportunities for women and men
in labour relations, into collective agreements
and contracts, approved by Order 56 of the Min-
istry of Social Policy of Ukraine of 29 Janu-
ary 2020, in order to ensure gender equality
in the workplace by respecting the principle
of non-discrimination, aimed at resolving con-
flicts caused by inappropriate acts or omissions.

The logical follow-up to the document
under consideration are the Methodological
Recommendations on Identification of Cases
of Gender Discrimination and the Mechanism
of Legal Aid, approved by Order 33 of the Min-
istry of Justice of 12 March 2019, aimed at iden-
tifying cases of gender-based discrimination
and determining a legal aid scheme, in particu-
lar free legal aid (Order of the Ministry of Jus-
tice of Ukraine On Approval of Methodological
Recommendations on Identification of Cases
of Gender Discrimination and the Mechanism
of Legal Aid, 2019). At the same time, the Meth-
odological Recommendations on Gender Audits
by Enterprises, Institutions and Organiza-
tions, approved by Order 448 of the Ministry
of Social Policy of 09 August 2021, specify that
the purpose of such an audit may be to eval-
uate the state of gender equality ensured by
legal persons, to identify problems, to deter-
mine ways of reducing inequalities, to analyse
changes in this field, as well as raising awareness
of employees on the application of an integrated
gender approach in their activities.

Persons  with  disabilities are one
of the most vulnerable segments of the pop-
ulation and are constantly subjected to var-
ious forms of discrimination. In view of this,
the provisions of the Convention on the Rights
of Persons with Disabilities, the Law of Ukraine
“On Fundamentals of Social Protection of Per-
sons with Disabilities in Ukraine” and a num-
ber of other legal regulations are being imple-
mented at the legislative level. The focus should
be on recent introduction of evaluation meth-
odologies for ensuring the rights of persons
with disabilities by all central executive author-
ities that guarantees an increase in the quality
and efficiency of implementing the relevant
State anti-discrimination policy of Ukraine.

For example, the Methods for evaluating
the work on ensuring the rights of persons with
disabilities in the Ministry of Justice of Ukraine,
its territorial bodies, enterprises, institutions
and organizations within the scope of its man-
agement, approved by Order 1646/5 of the Min-
istry of Justice of 29 May 2018, outlines that
the evaluation shall be carried out by the heads
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of structural subdivisions, territorial bodies,
enterprises, institutions and organizations
of the Ministry by submitting written answers
to the questions, which have been compiled
in the form of tests on 11 incendiary issues. A
structural unit is considered to be one in which
the rights of this category of persons are not
fully protected if, on the basis of an evaluation,
the overall evaluation is less than the required
minimum score (Order of the Ministry of Jus-
tice of Ukraine On approval of the Methodology
for evaluating the work on ensuring the rights
of persons with disabilities in the Ministry
of Justice of Ukraine, its territorial bodies,
enterprises, institutions and organizations
within the scope of its management, 2018). Sim-
ilar documents are available in all other minis-
tries, such as the Working Group on evaluating
the work on ensuring the rights of persons with
disabilities in the Ministry of Internal Affairs
and central executive bodies, whose activities
are directed and coordinated by the Cabinet
of Ministers of Ukraine through the Minis-
ter of Internal Affairs of Ukraine, approved by
Order 294 of the Ministry of Internal Affairs
of Ukraine of 11 April 2018 (Order of the Min-
istry of Internal Affairs of Ukraine On approval
of the Methodology for evaluating the work on
ensuring the rights of persons with disabilities
in the Ministry of Internal Affairs of Ukraine
and central executive bodies, whose activities
are directed and coordinated by the Cabinet
of Ministers of Ukraine through the Minister
of Internal Affairs of Ukraine, 2018).

The fifth cluster, expert-analytical clus-
ter, represents constitutes an important part
of the procedural component of the National
legal mechanism for prevention and counter-
action of discrimination in Ukraine in the con-
text of implementing administrative and legal
relations in the field under consideration, reg-
ulated by a set of legal instruments providing
the proper organization of the examination
of draft laws and other materials provided for in
the legislation in force by authorized actors.

According to the Law of Ukraine “On Fun-
damentals of Prevention and Counteraction
of Discrimination in Ukraine”, anti-discrim-
ination examination is analysis of draft laws,

on the results of which an opinion is given on
their conformity with the principle of non-dis-
crimination. In order to identify provisions
with the signs of discrimination in the draft
laws, the examination is carried out. Its results
are subject to mandatory review when a deci-
sion is taken to issue (adopt) the document.
Draft laws of Ukraine, acts of the President
of Ukraine, and legal regulations drawn up
by executive authorities, oblast and Kyiv city
State administrations are subject to manda-
tory review (Law of Ukraine On Principles
of Prevention and Counteraction of Discrim-
ination in Ukraine, 2012). The procedure for
this examination is specified in the Procedure
for an anti-discrimination examination of draft
laws by the executive authorities, approved
by Resolution 61 of the Cabinet of Ministers
of Ukraine of 30 January 2013.

4. Conclusions

To sum up, domestic administrative legisla-
tion in the field of prevention and counteraction
of discrimination implies five clusters of legal
regulations:

1) General cluster provides for the frame-
work for the exercise of powers by public
authorities against discriminatory acts at dif-
ferent levels of public and State life; outlines
the specificities of implementing basic adminis-
trative and legal relations between public insti-
tutions, the population, etc;

2) Competence cluster provides for
the powers of executive authorities and indi-
vidual officials regarding the implementation
of State anti-discrimination policy;

3) Human rights cluster concerns admin-
istrative and legal regulations, organizational
and steering documents of the Human Rights
Commissioner of the Verkhovna Rada;

4) Sectoral cluster enshrines guidelines to
ensure the principle of non-discrimination in
the implementation and protection of specific
groups of citizens on certain discriminatory
grounds;

5) Expert-analytical cluster represents
the organization of anti-discrimination
and gender-based legal examination of draft
laws and other materials provided for in the leg-
islation in force.
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AIMIHICTPATUBHO-ITPABOBE IIIZITPYHTS1 3AITIOBITAHHS )
TATIPOTUAII AUCKPUMIHAIII JVIbHUYHUMHA OPIINEPAMMU ITOJIIIII

Anotanis. Mema. MeToio cTaTTi € 3’sCyBaHHSI Ta IPYHTOBHE PO3KPHUTTS 0COOJIMBOCTEH aaMiHi-
CTPaTHBHO-TIPABOBOTO PETYJIIOBAHHS 3amobiTaHHs Ta MPOTH/IT TPOSIBIB AUCKPUMIHAIIT JiTbHIIHIMIT
odinepamu noiuil. Pesyavmamu. Y cTaTTi JeTaibHO PO3KPUTO 0COOJIUBOCTI aIMiHICTPATHBHO-TIPABO-
BOTO PEryJIioBaHHsA 3amoGiraHHs Ta MPOTHIIT MPOSIBIB ANCKPUMIHALIT JIIbHUYHUMU OitiepaMu TOJIILii.
3’sicoBano, 110 0co0M 3 IHBAJIAHICTIO € OHIEI0 3 HANOLIBII HE3AXMIEHUX BEPCTB HACEIEHHS, 110 TTOCTIHHO
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MiIAI0ThCS PI3HOMAHITHAM TIPOSIBAM MCKPUMIHAILI. 3 OTJISITY HA 1le Ha 3aKOHOJIABYOMY PiBHI peaisy-
I0ThCS Y TPAKTHYHY TUIONHHY TTos0skeH st KoHBeHIii mpo mpasa ocib 3 inBasignicTio, 3akomy Ykpainu
«IIpo ocHOBY COMIAJIbHOI 3aXUIIEHOCTI Oci6 3 IHBaiAHICTIO B YKpaiHi», HU3KH IHIIUX HOPMATUBHO-TIPa-
BoBuUX akTiB. Ha 0co61MBY yBary 3ac/iyroBye BIIPOBJUKEHHS] OCTAHHIMU POKAMHI METOHK OIliHIOBAHHST
pobotu i3 3abesneueHHst mMpaB 0ci6 3 iHBATIHICTIO BCiMa MEHTPAIbHUMU OPraHaMi BUKOHABYOT BJIaJIH,
110 TAPAHTY€E MiBUINEHHS SKOCTI Ta eeKTUBHOCTI peasisallii BiANOBIHOTO CHPSMYBAaHHS AEPKABHOI
AHTHANCKPUMIHAIIIITHOT oM THKN YKpaitu. Buchosku. 3anipoHoBaHoO 11'sITh OJI0KIB BiIMOBIIHIX HOpMa-
TUBHO-IIPABOBUX aKTiB, /e 3ara/ibHiil GJIOK BU3HAYAE OCHOBY peaslizallil BJIaiHUX MOBHOBaXKeHb I1y0JIiu-
HUMU OpraHamu y cepi 60poThOU 3 JUCKPUMIHAIIIHHUME TPOSIBAMI, PO3KPUBAE 0COOIMBOCTI 31iHCHEH-
H 6A30BUX a[MiHICTPATHBHO-TIPABOBHX BIIHOCKH MiK TyONIYHIME IHCTHTYIISIMHU, HACETEHHSIM TOIIIO;
KOMIIETEHTHICHU T 6JIOK — BU3HAYAE TIOBHOBAKEHHS OPraHiB BUKOHABUOI BIAJIU, OKPEMUX IT0CA0BUX 0CI0
y cepi peamizanil IepKaBHOI aHTUAMCKPUMIHAIINHOI TIOJIITUKY; [PABO3aXUCHUIT GJIOK — CTOCYEThCS
a/IMiHiCTPATUBHO-TTPABOBUX AKTiB TA OPTaHi3aI[iTHO-PO3MOPSIIYNX JOKYMEHTIB YToBHOBaxkeHOTO Bepxo-
BHOT Pajtit YKpaitu 3 mpas JIOANHE; rary3eBHiH OJI0K — 3aKPIIUIOE KEPiBHI IPUITHCH TO0 3a0e3TeueHHs!
MIPUHIUITY HeAAMCKPUMIiHalii y cdepi peasizailii Ta 3aX1CTy OKPEMUX IPYII IPOMA/ISIH; €KCIIEPTHO-aHaII-
THYHKH 6JI0K — Perpe3enTye 3abesnedeHnst opratisarii 3aiiicHeHHS aHTHANCKPUMIHAIIIHHOI Ta TeHIepHO-
[PaBOBOI EKCIIEPTU3H TPOEKTIB HOPMATUBHO-TIPABOBUX aKTiB, IHIINX MaTepiaiB, epeadaueHuX YNHHUM
3aKOHO/IAaBCTBOM.

KmouoBi cioBa: ajiMiHicTPaTHBHO-TIPABOBI aKTH, aHTUANCKPUMIHAIIHA eKCTiepTu3a, IMCKPUMiHa-
wist, AinbHUYHI odinepu nodinil, Hanionanbha nosiiis Ykpainu, npasa i cBoOOAM JIIOANHK Ta TPOMaJIs-
HIHA.
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TERMS OF TAX CREDIT FORMATION:
GENESIS AND PROBLEMS OF TODAY

Abstract. The purpose of the article is to study the problematic issues of a regulatory and legal nature
related to the formation of value added tax credit, in particular, the formation of terms of attributing
the relevant amounts of tax to its composition, their regulation and compliance with the realities of today
from the legal point of view. Research methods. The work was carried out based on the general scientific
and special methods of scientific cognition. Results. The possibility of attributing the corresponding
amounts of value added tax to the composition of tax credit, both in the current and subsequent tax
periods, affects both the reduction of tax payment liabilities and the possibility of receiving a budget
refund. Thus, the property benefit of obtaining the right to tax credit (especially on the actually paid value
added tax in the price of goods /services) is obvious. At the same time, the introduction of a reduction in
stocks from 01.01.2022 (up to 365 days), during which a taxpayer has the right to attribute value added
tax amounts to composition of tax credit, leads to the violation of the balance of relations between tax
legal entities. Conclusions. The performed analysis of the provisions of normative legal acts regulating
the procedure for the formation of value added tax credit, including determining the terms for attributing
the relevant amounts of tax to its composition, made it possible to identify urgent legal issues. These
issues are related to the reduction of the terms for the tax credit formation from the beginning of 2022,
which in some way affects the possibility of attributing the relevant tax amounts to its composition based
on registered tax invoices, in particular, on those actually registered on the basis of the entry into force
of a court decision. In addition, the article made scientifically based conclusions on the identified issues
and proposed possible solutions.

Key words: value added tax, VAT electronic administration system, system of automatic monitoring

the criteria of risk level assessment, tax credit, tax invoice, Unified Register of Tax Invoices.

1. Introduction

The main legal issue of the tax sphere
is mainly determining and effective ensur-
ing the limits of freedom and the necessity in
the behavior of tax entities through relevant
legal, legislative norms, the protection of own-
ership rights of individual payers and public
interests that are implemented in the financial
and tax activities of the state.

The main normative legal act regulating
the general principles of rights and obligations
(limits of obligatory/ possible behavior) of tax
entities (taxpayers and regulating bodies), includ-
ing the administration of value added tax in
Ukraine (determining tax liabilities and the for-
mation of tax credit), is the Tax Code of Ukraine
(Tax Code of Ukraine, 2010) (hereinafter —
the Tax Code). Besides, this normative act deter-
mines the terms, within which the amount of value
added tax (hereinafter referred to as VAT) for pur-
chased goods/services based of received and regis-
tered tax invoices may be attributed by a taxpayer
to the composition of tax credit.

© A. Lohvyn, 2022

In addition, the system of electronic
administration of value added tax (here-
inafter referred to as VAT SEA) was intro-
duced from 01.01.2015 (Law of Ukraine No.
71-VIII, 2014), and from 01.07.2017, the sys-
tem of automated monitoring of compliance
of tax invoices / adjustment calculations with
the risk assessment criteria sufficient to stop
the registration of a tax invoice / adjustment
calculation in the Unified Register of Tax
Invoices (hereinafter referred to as the Mon-
itoring system) (Law of Ukraine No. 1797-
VIII, 2016). These systems in totality (most
of all the Monitoring system) in some way
affect the procedure and terms of formation
of tax liabilities and the value added tax credit,
including attributing tax amounts to tax credit
through registered tax invoices, which, taking
into account the suspension of their registra-
tion and the “unblocking” procedure, may be
registered on the date of their actual submis-
sion for registration, however, after a certain
period of time (may be more than 365 days).
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Since the amounts of value added tax
attributed to the composition of tax credit in
future may reduce tax liabilities to be paid or
reimbursed, the property benefit from obtaining
the right to a tax credit, especially on the actu-
ally paid value added tax in the price of goods/
services, is obvious. In this regard, there is
a need for scientific research into the issue
of legal regulation of the mechanism of tax
credit formation, in particular, the terms for
attributing the amounts of value added tax to
the composition of tax credit based on drawn up
(registered) tax invoices.

At present, taking into account the intro-
duction of new terms from 01.01.2022 (reduc-
tion from 1095 to 365 days) of attributing
the amounts of value added tax to the com-
position of tax credit based on registered tax
invoices, research into this issue has not been
carried out.

Based on analysis of the provisions
of the relevant normative legal acts, the paper
explores the formation of the terms for the tax
credit formation, as well as identifies problem-
atic issues of legal regulation on the formation
of tax credit, in connection with a decrease
in the terms of attributing to its composition
of the relevant amounts of value added tax,
and the ways to solve them. In addition, sci-
entifically based conclusions on the outlined
issues have been made.

2. Establishment of terms of tax credit for-
mation

As already mentioned, the Tax Code reg-
ulates the issue of administration of value
added tax, including the terms for attributing
the amounts of tax in received tax invoices to
tax credit. In our previous publications, we
have repeatedly focused on the issues related to
the study of the legal mechanism of value added
tax (tax liability, tax credit, legal personality
of taxpayers, etc.). In this paper, we will dwell
solely on the terms of tax credit formation.

Currently (from 01.01.2022), taking into
account the amendments to the Tax Code
introduced by the Law of Ukraine No 1914-
IX of 30.11.2021 (Law of Ukraine No. 1914-
IX, 2021) (hereinafter referred to as Law No.
1914-1X), in case a taxpayer did not include in
the corresponding reporting period the amount
of value added tax based on received tax
invoices/ adjustment calculations to such
tax invoices, registered in the Unified Regis-
ter of Tax Invoices (hereinafter referred to as
URTI), he has the right to do it within 365
calendar days from the date of drawing up a tax
invoice /adjustment calculation.

It will be appropriate to pay attention
that since the Tax Code was enacted (from
01.01.2011), it is the third time there has
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been a change in the terms, within which
a taxpayer can exercise the right to attribute
the VAT amounts for purchased goods/services
to the composition of tax credit.

Since the Tax Code was enacted (from
01.01.2011), this term made up 180 days. Given
the amendments to the Tax Code based on
the Law of Ukraine No. 643-VIII of 16.07.2015
(hereinafter referred to as Law No. 643-VIII)
(Law of Ukraine No. 643-VIII, 2015), this term
was increased from 180 to 365 days. Subse-
quently, under the Law of Ukraine No. 2198-
VIII of 09.11.2017 (hereinafter referred to as
Law No. 2198-VIII) (Law of Ukraine No. 2198-
VIII, 2017), the term of attributing the amount
of value added tax to the composition of tax
credit by received (registered) tax invoices was
increased from 365 to 1095 days.

As we can see, since enacting the Tax Code,
by the corresponding changes (Law of Ukraine
No. 643-VIII, 2015; Law of Ukraine No. 2198-
VIII, 2017), the legislator has gradually intro-
duced an increase in the term (from 180 to
365 and from 365 to 1095 days), within which
a taxpayer has the right to attribute the relevant
amounts of value added tax to tax credit. This
is quite logical in terms of the statute of limita-
tions under Article 102 of the Tax Code (Tax
Code of Ukraine, 2010), and the elimination
of relevant contradictions between the term for
the possibility of clarifying tax reporting indi-
cators and the term of attributing the relevant
VAT amounts to the composition of tax credit.

At the same time, from 01.01.2022, taking
into account the amendments to the Tax Code
(Law of Ukraine No. 1914-1X, 2021), a reduc-
tion in the term (from 1095 to 365 days) was
introduced, during which a taxpayer, in case he
did not attribute the amount of VAT based on
received tax invoices / adjustment calculations
to such tax invoices, registered in the URTI,
to tax credit in the relevant reporting period,
may attribute VAT amounts to the composi-
tion of tax credit in the following tax (report-
ing) periods.

In this case, it should be noted that
an increase in terms took place for the first
time on the ground of the “improvement of VAT
administration”, and for the second time as “sta-
bilization of calculations in the electricity mar-
ket”. In turn, the current reduction (by three
times) of the terms for the possibility of attrib-
uting VAT amounts to tax credit based of reg-
istered tax invoices was solely due to the good
intentions of “ensuring the balance of budget
revenues”. That is, every time amendments to
the Tax Code are introduced, the legislator finds
an appropriate worthy substantiation (justifica-
tion) for his actions. Apparently, payments on
the electricity market have already been stabi-
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lized, so it is necessary to take care of the bal-
ance of budget revenues.

As one can see, the terms of attributing
the corresponding VAT amounts to tax credit in
the following tax periods based on tax invoices
drawn up and, first of all, registered in previous
periods is limited to 365 days.

In our opinion, these changes (reduction
of the relevant terms) may and will affect (in
the short-term prospect) the balance of bud-
get revenues (in a certain sense, will lead to
an increase in revenues from value added tax),
but are unlikely to lead to balanced relationships
between tax entities (taxpayers and regulatory
authorities). This mainly concerns the issues
of attributing to the composition of tax credit
of VAT amounts on tax invoices, the registration
of which in the URTTI is suspended in the cur-
rent period, since it implies the need for the pro-
cedure of their “unblocking”, which may take
some time, and registration will take place after
a period of 365 days (although by the previous
date of actual submission for registration).

3. Suspension of registration of tax
invoices and influence on the terms of tax
credit formation

As already mentioned, a system
of automated monitoring of compliance
of a tax invoice / calculation of adjustments
with the risk assessment criteria sufficient to
stop the registration of a tax invoice / calcula-
tion of adjustments in the URTI, which is part
of the VAT SEA, was introduced in Ukraine
from 01.07.2017. The above-mentioned auto-
mated system in some way affects the pro-
cedure and terms of formation of tax liabil-
ities and the tax credit from the value added
tax, including the terms of attributing VAT
amounts to tax credit based on registered tax
invoices, which, taking into account the sus-
pension of their registration and the “unblock-
ing” procedure, may be registered, by the date
of their actual submission for registration,
however, after a certain period of time (may be
of more than 365 days).

At the same time, it should be noted that
the relevant amendments to the Tax Code (Law
of Ukraine No. 1914-IX, 2021) also stipulate
that in case of suspension of registration of a tax
invoice / calculation of adjustmentsin the URTI
in accordance with point 201.16 of Article 201
of this Code, the course of the terms specified
in this paragraph is interrupted for the period
of suspension of registration of such tax
invoices / adjustment calculations in the URTI.
Will this provision really somehow eliminate
problematic issues? We will dwell on the worst-
case scenario, which involves making a decision
to refuse to register a tax invoice by the commis-
sion of the controlling body.

In addition, we draw attention to the fact
that until this time (until 01.01.2022), the Tax
Code had no warning that the course of the rele-
vant period (1095 days) is stopped for the period
of suspension of registration of a tax invoice /
calculation of the adjustment and the procedure
for their unblocking, including for the period
of judicial or administrative appeal of the deci-
sion of the tax authority to refuse to register a tax
invoice. Although even in this case, taking into
account the terms of 1095 days for the possibil-
ity of attributing the relevant VAT amounts to
the composition of tax credit and the unblock-
ing procedure, it might be impossible to meet
such deadlines.

Thus,  considering  the  provisions
of the relevant regulations (Decree of Cabinet
of Ministers of Ukraine No. 1165, 2019; Order
of the Ministry of Finances of Ukraine No.
520, 2019), in case of suspension of registration
of a tax invoice / calculation of adjustments
in the URTI, a taxpayer can exercise his right
and within 365 days (from the date of drawing
up a tax invoice) to submit written explanations
and copies of primary documents for consider-
ation of the commission to make decision on
registration / refusal to register a tax invoice /
calculation of adjustments in the URTTL.

It would be appropriate to note that
preparation of written explanations and cop-
ies of the documents necessary to consider
the decision of the controlling authority to
register such a tax invoice takes some time
(involvement of labor and material resources),
since it involves writing explanations (descrip-
tion of the circumstances of a certain economic
operation) and grouping the associated signif-
icant number of primary documents, scanning
and submitting them electronically. In addi-
tion, take into account the routine activities
of the personnel of the financial (accounting)
department. Even assuming the situation
that provides for timely (prior) submission
for the registration of a tax invoice and its
subsequent suspension, prompt preparation
of the necessary explanations and copies of doc-
uments, their submission to the commission
for consideration, the deadlines for consider-
ation and adoption of the relevant decision on
refusal, as well as its subsequent administrative
appeal, which is unlikely to be positive, such
terms can include from one to two months.

And if, for example, we assume that a tax-
payer also has a decision on his meeting the risk
criteria (inclusion in the risk list), it is not
enough to count on a positive decision upon
the fact of submitting explanations and doc-
uments to unblock the tax invoice. Although
in our opinion, taking into account the events
of December 2021 (spreading certain informa-
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tion in business circles and in relevant infor-
mation sources (Telegram channels) regarding
the incomprehensible actions of tax authori-
ties on including in the list of risky taxpayers
of almost all taxpayers of the real sector of econ-
omy, meeting the risk criteria can be considered
a certain quality mark (in a good sense).

It should be noted that this applies to one
tax invoice and only the procedure of its admin-
istrative (not judicial) appeal, and if there are
several such invoices and they relate to various
business transactions and counterparties, you
will have to “live at work”.

In turn, taking into account the decision to
refuse to register a tax invoice, as well as the neg-
ative result of an administrative appeal, there
remains one way out — an appeal to the court
with an administrative claim on the recognition
of an unlawful decision to refuse to register a tax
invoice and an obligation to take certain actions
(register a tax invoice by the actual date of its
submission for registration).

In this case, we must hope for a quick
and positive consideration of the case for
a taxpayer, which in certain cases may not be
so prompt, given the fact that, as a rule, before
a court decision (a positive decision for a tax-
payer) enters into force, the court case will be
considered in the first and second instances,
since the tax authorities (in case of satisfaction
of the taxpayer’s claim) will appeal the corre-
spondent decision in the appeal court (Res-
olution of the Third Appeal Administrative
Court on case No. 160,/10398/20, 2021) (even
in the absence of funds to pay the court fee),
and if a payer is also included in the risk list,
they will find funds to pay court fees. And here
it is not necessary that they will be limited only
to the second instance, in case of repeated loss
(Resolution of the Supreme Court of Ukraine
on case No. 160,/6665,/20, 2021).

At the same time, the entry into force
of a court decision does not guarantee its man-
datory and immediate implementation, as pro-
vided for by the relevant regulatory documents
(Constitution of Ukraine, 1996; Code of Admin-
istrative Legal Proceedings of Ukraine No. 2747-
IV, 2005), and the registration of tax invoices
(Decree of the Cabinet of Ministers of Ukraine
No. 1246, 2010), taking into account the study
conducted in 2021 by the Business Ombuds-
man Council on the timeliness of implemen-
tation of relevant court decisions by the State
Tax Service of Ukraine (hereinafter — the State
Tax Service of Ukraine, STS bodies) (Research
of the Business Ombudsman Council regarding
non-implementation of court resolutions con-
cerning the registration of tax invoices, 2021).

Thus, it can be argued that a tax invoice may
by registered by the actual date of its submission
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for registration, however, after 365 days. This
will lead to disputes between tax entities (tax-
payers and tax authorities) regarding attrib-
uting value added tax amounts to tax credit
based on tax invoices, the registration of which
is suspended in the URTT and are subsequently
registered on the basis of a court decision, given
the outright reluctance of the STS bodies to
implement court decisions in a timely manner.
Since not attributing VAT amounts to tax credit
leads to the inability of a payer to reduce tax lia-
bilities (the amount of tax payable) and the need
to replenish the VAT account for registration
of tax invoices, which, in turn, is additional rev-
enues to the state budget. Perhaps, tax author-
ities have some other “charitable” intentions
that we do not know about, however, only they
know about it.

4. Discussion

The absence of registration (suspension)
of a tax invoice does not entitle a taxpayer
(buyer) to attribute VAT amounts to the com-
position of tax credit by such a tax invoice
in the current (reporting) period, but this
right is retained by him after its unblocking.
At the same time, the absence of registration
of a tax invoice not only affects the possibility
of forming tax credit by a taxpayer and further
reducing the tax liability (the amount of tax
payable as a result of the current reporting
period), but also the existence of a registration
limit for the possibility of further registration
of tax invoices, since it leads to the need to
replenish the account in the VAT SEA (reduc-
tion of working capital for current financial
and economic activities of a taxpayer).

That is, in case of stopping the registration
of a tax invoice (for a supplier, these are tax lia-
bilities, which in any case should be reflected
in the reporting for the corresponding period
and taxes paid), the main burden rests on a tax-
payer (buyer), because he is most interested in
the registration of a tax invoice (the possibility
of attributing tax amounts to tax credit and,
accordingly, determining the amount of tax pay-
able to the budget, that can be reduced), how-
ever, under the considered conditions, he is less
protected, since he is not involved in the process
of unblocking and appealing.

It would be appropriate to pay attention
to the fact that the provisions of the Tax Code
(Tax Code of Ukraine, 2010) (as amended
before 03.12.2017) provided for the right
of a payer to register a tax invoice and/or cal-
culation of adjustments in the URTI within 365
calendar days following the date of occurrence
of tax liabilities reflected in the relevant tax
invoices and/or adjustment calculations. That
is, the legislator determined the period (365
days), during which a tax invoice/ adjustment
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calculation can be registered in the URTI even
in violation of the established terms (viola-
tion of which provides for liability in the form
of penalties), and after the expiration of which
registration is not possible, and the corre-
sponding period (365 days) was provided for
the formation of a tax credit. At the same time,
taking into account the amendments to the Tax
Code introduced by Law No. 2198-VIII (Law
of Ukraine No. 2198-VIII, 2017), the specified
norm (paragraph 18 p. 201.10 of Art. 201) is set
forth in a new edition, which does not refer to
the period, during which a tax invoice/adjust-
ment calculation can be registered, even after
legally established terms (violation of which
leads to occurrence of negative consequences
in the form of financial liability). However, tak-
ing into account that the relevant amendments
(Law of Ukraine No. 2198-VIII, 2017) enshrined
the right of a taxpayer to attribute the VAT
amounts to the composition of tax credit under
the tax invoice drawn up in previous periods
within 1095 days from the date of drawing up
such a tax invoice, including tax invoices reg-
istered in violation of the established period, as
well as taking into account the existing liability
for violation of the terms of registration of tax
invoices and the statute of limitations, deter-
mined by the Tax Code (Art. 120'and Art. 102,
respectively) (Tax Code of Ukraine, 2010), we
can conclude that a tax invoice can be registered
in the URTI within 1095 days, even in violation
of the legally established term.

Thus, taking into account the provisions
of the Tax Code (Tax Code of Ukraine, 2010),
at present (from 01.01.2022) we have a legal col-
lision regarding the possible terms of registra-
tion of tax invoices (1095 days) and the terms,
during which the relevant VAT amounts can be
attributed to tax credit (365 days) on the basis
of registered tax invoices. That is, a VAT invoice
can be registered (even in violation of the estab-
lished terms, the violation of which causes
the application of penalties) within 1095 days,
however, VAT amounts on such an invoice can
be attributed to tax credit only within 365
days. It would be logical in this case, taking
into account the reduction of terms (up to 365
days) for the possibility of attributing the cor-
responding amounts of value added tax to tax
credit, to provide similar 365 days for the pos-
sible registration of a tax invoice in the URTI
(even despite the established legislative terms
for its registration, violation of which provides
for financial liability).

It should be noted that the norms of the Tax
Code (Tax Code of Ukraine, 2010) determine
the general terms of registration for tax invoices
(depending on the date of drawing up in the rel-
evant period), however, a tax invoice according

to the general rule can be registered within 1095
days from the date of its drawing up (even in
violation of the established terms and of course
will have legal consequences in the form of pen-
alties). In addition, the issue of timely registra-
tion of a tax invoice is still the responsibility
of a taxpayer (violation of registration terms is
akind of inaction of a taxpayer). Thus, there may
be different circumstances that cause violations
of the terms of registration of tax invoices. At
the same time, the situation regarding the need
to carry out the procedure of “unblocking” a tax
invoice is more specific and depends entirely on
certain circumstances, even regarding timely
measures by a taxpayer.

In addition, the legislator does not specify
how the amounts of value added tax can be
attributed to the composition of tax credit on
the tax invoices, which (taking into account
their suspension) were registered based on
the court decision by the actual date of their
submission, but still after a certain period of time
(365 days after). Besides, the legislator does not
indicate from which day to extend the count-
down (365 days) to attribute VAT amounts to
tax credit after the procedure of “unblocking”
a tax invoice:

— from the date of entry into force of the rel-
evant court decision;

— from the date of actual submission by
the controlling authority of the relevant infor-
mation to the URTT on the registration of a tax
invoice on the basis of a court decision.

In our opinion, there are two possible options
for attributing tax amounts to tax credit:

1) in the current (reporting) period, tak-
ing into account the receipt of information on
the registration of the relevant tax invoice from
the URTI based on a court decision;

2) by submitting a clarifying calculation
to tax reporting for the previous tax period
of drawing up a tax invoice and sending it for
registration (the tax invoice is registered after
365 days, but still, taking into account the pro-
visions of the Tax Code, by the date of its actual
submission for registration).

Both options are reasonable and logical,
however, there are certain nuances related
to how each of them will affect the indicators
of VAT SEA of a particular payer.

It is a positive fact that though the existence
of a registered tax invoice, even after 365 days,
taking into account the “unblocking” procedure,
does not allow exercising the right to a tax credit,
it will at least extend the registration limit.

At the same time, it is necessary to pay
attention to the judicial practice regarding
attributing value added tax amounts to tax
credit after 365 days based on clarifying calcu-
lations submitted within 1095 days. Of course,
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it concerns the previous version of the Tax
Code, but it is appropriate to take into account
the introduced changes. Thus, the Supreme
Court in the resolution of 26.04.2018 in case
No. 803/839/14 (Resolution of the Supreme
Court of Ukraine on case No. 803/839/14,
2018), taking into account the fact that Art. 50
of the Tax Code is a general norm that deter-
mines the procedure for amending tax report-
ing on any tax, and Art. 198 of the Tax Code
is a special norm regulating the procedure for
referring the amounts of value added tax to tax
credit, concluded that the right of a taxpayer to
attribute the amount of value added tax to tax
credit on the basis of the received tax invoices
is limited to a period of 365 calendar days
from the date of drawing up tax invoices, that
is, to the term specified in p. 198.6 of Art. 198
of the Tax Code.

In turn, it can be argued unquestionably that
these changes and reduction of the terms during
which the right to attribute VAT amounts to
the composition of tax credit in subsequent
tax periods will lead to an increase in conflicts
and tax disputes between taxpayers and tax
authorities.

5. Conclusions

Taking into consideration all mentioned
above, it can be stated that:

1. The introduced restriction (365 days)
on the possibility of attributing the relevant
amounts of value added tax to tax credit will
apply to the tax invoices, which are drawn up
from 01.01.2022, taking into account the pro-
visions that laws and other regulations have
no reverse effect in time. The amounts of value
added tax on tax invoices drawn up before
01.01.2022 may be attributed to tax credit
within 1095 days from the date of their draw-
ing up (taking into account compliance with
the registration procedure).

2. The peculiarity of the existence of regu-
latory and legal support for the administration
of value added tax in Ukraine was and still is
the legal collisions of certain provisions of reg-
ulatory legal acts that lead to disputes between
regulatory authorities and taxpayers. Thus,
at present (from 01.01.2022), we have a legal
collision, which consists in the fact that a tax
invoice under the general rule can be registered
within 1095 days from the date of its drawing
up (even in violation of the established terms
and, of course, will have negative consequences
in the form of financial liability), however,
the amount of value added tax based on reg-
istered tax invoices can be attributed to tax
invoice only within 365 days.

3. The main burden of introducing a reduc-
tion (limitation) of terms (up to 365 days)
for the possibility of attributing to tax credit
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the VAT amounts by registered tax invoices in
subsequent tax periods, in case they were not
attributed in the current period (drafting), in
particular, due to suspension of registration
of such a tax invoice, rests with a taxpayer
(Buyer), since he is most interested in the regis-
tration of a tax invoice (the possibility of attrib-
uting tax amounts to the composition of tax
credit and, accordingly, determining the reduced
amount of tax payable to the budget).

4. Tt is necessary to amend the relevant
normative legal acts (the Tax Code of Ukraine,
the Procedure for maintaining the Unified Reg-
ister of Tax Invoices) in order to bridge the gap
as for the legal personality of both taxpayers
and regulatory authorities mentioned above, in
particular:

— elimination of discrepancies regarding
the possibility to register a tax invoice (even
after the expiration of the statutory terms,
violation of which provides for liability in
the form of penalties), actually within 1095
days, and from 01.01.2022 within the period
(365 days) for the attribution of value added tax
amounts to tax credit;

— the procedure of actions (limits of nec-
essary/possible behavior) for the controlling
authority and a taxpayer regarding the attribu-
tion of value added tax amounts to the compo-
sition of tax credit by the tax invoices, the reg-
istration of which (taking into account their
suspension) took place based on the court deci-
sion by the actual date of their submission, but
still after a certain period of time (365 days);

— determining the terms during the suspen-
sion of a tax invoice, in particular, from which
the countdown period (365 days) continues
to attribute VAT amounts to the composition
of tax credit after the procedure of “unblock-
ing” a tax invoice (from the date of entry into
force of the relevant court decision or still
from the date of actual submission by the con-
trolling authority of the relevant information
to the URTI on the registration of such a tax
invoice based of a court decision);

— procedure and terms of implementation
by the STS bodies (determining the necessary
behavior of the relevant officials of the con-
trolling authority) of decisions of judicial bod-
ies that entered into force on the recognition
of illegal actions of the controlling authority to
stop the registration of a tax invoice / calcula-
tion of adjustments and the obligation to regis-
ter them in the URTI.

5. Obviously, these changes and reduction
of the terms during which it is possible to exer-
cise the right to attribute VAT amounts to tax
credit in subsequent tax periods will lead to
an increase in conflicts and tax disputes between
tax payers and tax authorities.
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CTPOKU ®OPMYBAHHS ITIOJATKOBOI'O KPELUTY:
T'EHE3UC TA ITIPOBJIEMU CbOTO/IEHHA

Anoranis. Memoo cmammi ¢ HeoOXiAHICTD TOCTIIFKEHHA MPOOJIEMHUX MUTaHb HOPMATUBHO-TIPa-
BOBOT'O XapakTepy, MOB'A3aHNX i3 (hOPMYBAHHAM T10JIATKOBOTO KPEAUTY 3 MOJATKY HA J0JaHy BapTiCTb,
30KpeMa, CTAHOBJIEHHSI CTPOKIB /IS BiHECEHHS BiITTOBITHUX CYM TOAATKY /10 HOTO CKJIAY, iX YPeTyIbo-
BAHICTh Ta BIAMOBIIHICT 3 PABOBOI TOUKHU 30Py peasisiM chorojieHHsi. Memoou docaioxncenns. Pobo-
Ta BUKOHAHA Ha TIi/ICTaBi 3araJlbHOHAYKOBKX Ta CIEIiabHUX METO/iB HAYKOBOrO IisHanus1. Pesyavma-
mu. MoxXuBICTh BifiHeCeHHs BIANOBIIHUX CYM TIOZIQTKY HA J0/[aHy BapTiCTb JI0 CKJIALy MOJaTKOBOTO
KPEIUTY, K B TIOTOYHOMY, TaK i HACTYIIHUX MOJATKOBUX IePioiaX, BIUIMBAE K HA 3MEHIIEHHS T10/IaT-
KOBHX 3000B’SI3aHb JI0 CILIATH, TaK i HA MOKJIMBICTb OTPUMAHHSI OIO[PKETHOTO BiiikoxyBanHst. Takum
YHHOM, MAifHOBA BHTO/a BiJl OTPHMAHHS IIpaBa Ha MOAATKOBUI KpeauT (THM GliIbIie 3a PeaybHO CIa-
YeHUM I10/IaTKOM Ha JIOJIaHY BapTiCTb Y 11iHi ToBapy,/mociyru) oueBuaHa. [Ipu 1bomy 3ampoBa/pkeHHs
3 01.01.2022 p. amentnenHs cTokiB (110 365 HIB), MPOTATOM SIKUX TJIATHUK MOJATKY MA€ MPaBo Ha Bij-
HECeHHs CyM HOJATKy Ha JI0/IaHy BapTiCTb 10 CKJIAJy TOJATKOBOTO KPEAUTY, IPU3BOANUTD [0 TIOPYIIEH-
Hst 302/IaHCOBAHOCTI B3aEMOBIZIHOCUH MiXK Cy('€KTaMu TOJATKOBUX MPaBoBigHOCUH. Bucnosku. Ilpose-
JICHWIT aHaJIi3 MOJI0KEHb HOPMATUBHO-TIPABOBUX aKTiB, SIKUMU PErJIAMEHTOBAHO TIOPS/IOK (OPMYBaHHS
MO/IATKOBOTO KPEAUTY 3 MOJATKY Ha JI0JIaHy BapTiCTh, B TOMY YMCJi BU3HAYCHO CTPOKH JIJISI Bi[HECEHHS
BiJITIOBITHUX CYM MOJATKY JI0 FIOTO CKJIaLy, T03BOJIMB BUSIBUTH HATATbHI TTPOOIEMH] IHTAHHS TIPABOBOTO
xapakrepy. Bkazani nutamnts 1mos’s3ani 3i ckopoueHnsiM 3 moyatky 2022 poxy cTpokiB /st popMyBaHHS
MO/IATKOBOTO KPEJUTY, SIKi MEeBHUM YMHOM BIUIMBAIOTH HAa MOKJIUBICTD BifiHECEHHs /10 HOTO CKJay Bif-
MOBITHUX CYM IOZIATKY Ha Mi/ICTaBi 3apEECTPOBAHMX MOATKOBUX HAKJIATHUX, 30KPEMA, PEECTPALlis IKUX
axTHuHo BiIOYyBacThCA Ha MMicTaBl HaGpaHHI 3aKOHHOI CHJIM CyI0BUM pitnernsam. Kpim toro, y craTti
3p0o0JIeHO HAYKOBO OGIPYHTOBAHI BUCHOBKH 3 OKPECICHOI IPOOIEMATHKY Ta BUSHAYCHO MOXKJIUBI IIJISXH
BUpIIIIEHHS.

KimouoBi cioBa: mojiatox Ha J0flany BapTicTb, CUCTEMA eleKTPOHHOTo aaminicTpysants 11/1B, cuc-
TeMa aBTOMATHMYHOTO MOHITOPUHTY KPUTEPIiB OIIHKK CTYTIEHS PU3HKIB, TIOAATKOBHI KPEIUT, IT0JIATKOBA
HaKJIaiHa, €IMHUI PEECTP NOJATKOBUX HAKJIAJHUX.
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ADMINISTRATIVE AND LEGAL STATUS OF
PRIVATE EXECUTORS AUTHORISED
TO ENFORCE JUDGEMENTS

Abstract. Purpose. The aim of the article is to make important practical and theoretical conclusions on
the introduction of the institution of private executors regarding the enforcement of judgements. Research
methods. The article studies requirements for private executors as one of the elements of determining their
administrative and legal status. The focusis on the absence of legal requirements to high personal and professional
qualities of private executors, which is a significant gap in modern legislation. The author argues that
theintroduction of the institution of private executors in Ukraine has come a long way, and arguments justifying
the competence of public executors in comparison with private executors are established in accordance with
statutory requirements, but the issues are open and need to be improved. The current discussions at various
hearings and conferences on the reform of the system of enforcement of judgements, where participants are
representatives of the Ministry of Justice, scientists in the field of enforcement of judgements, representatives
of the Legal Policy Committees, and judges, who note that newly established institutions of enforcement
of judgements work imperfectly and there are many problems. Some of the stakeholders have taken a position
on the advisability of returning the institution of bailiffs, but the author disagrees with the position of the latter,
so the analysis of the administrative and legal status of private executors through the prism of legislative
requirements is covered. One of the main means of ensuring legality in the activities of private executors
should be to control the lawfulness of the executive action taken by the private executor, which can violate
the rights and interests of participants in the enforcement or other interested persons, and therefore, such
cases require the prompt restoration of their rights and the elimination of violations. Conclusions. The
control mechanism of the Private Executors Council is quite promising: first, in terms of self-monitoring
and optimising the use of budget funds; second, a distinction should be drawn between the subjective
abuse by individual unscrupulous private executors and the purification of the private executor system
by the Private Executors Council, for survival in the fierce competition for the “customer” in so far as
the business component, i.e., maximum profit, which is impossible without growth of the quality of services
of private executors and growth of their professional competence.

Key words: persons of private executors, requirements, administrative and legal status, enforcement
of judgements, executors of decisions.

status of private
Economy and Law, 1,

1. Introduction

Dealing with the administrative status, we
underline requirements as part of the admin-
istrative status of private executors, as our
research focuses on the administrative and legal
framework for the enforcement of judgements,
where the private executor is the main enforcer
of judgements.

With regard to legislative regulation,
the following legal regulations standardise this
issue: Law of Ukraine “On bodies and persons
who enforce judgements and decisions of other
bodies”, Law of Ukraine “On enforcement pro-

© V. Moroz, 2022

ceedings”, Law of Ukraine “On execution of judg-
ments and application of the case-law of the Euro-
pean Court of Human Rights”, Law of Ukraine
“On guarantees of the State on execution of judg-
ments”, Instruction on the organization of enforce-
ment of judgments, approved by Order 512/5
of the Ministry of Justice of Ukraine of 02 April
2012, Order 2432/5 of the Ministry of Jus-
tice of Ukraine of 05 August 2016 on approval
of Regulations on automated system of enforce-
ment procedure, Order 2831/5 of the Ministry
of Justice of Ukraine of 29 September 2016 on
approval of the Procedure for seized property.
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However, in our opinion, before outlining
the scope of requirements imposed by the legis-
lator on the private executor, the administrative
and legal status should be defined generally, as
the requirements under study are a key element
in its definition.

For example, V.B. Averianov disclosed
the legal status in a broad and narrow sense,
noting that competence, such as rights and obli-
gations, is the main component of the content
of the status of each body, which is comple-
mented by elements such as tasks, function,
nature of relationships with other bodies (Aver-
ianov, 2002).

According to S.V. Kivalov, the administra-
tive and legal status of an executive body, which
includes a private executor, includes the fol-
lowing elements: functions, tasks, competence
(Kivalov, 2003).

We partially agree with the position
of the above scientists, since the administrative
and legal status should include rights, duties,
powers through which they exercise the provi-
sions of law, as well as legal liability, as a means
of terminating and educating in compliance
with the law in the relations it covers.

2. Specificities of the legal status of pri-
vate executors

According to A.M Avtorhov, the adminis-
trative and legal status of a private executor is
an independent type of the legal status of a per-
son, predetermining the specificities of his/her
individual constitutional rights and freedoms,
based on the legal status of a person (Avtorhov,
2008, p. 11).

D.V. Severin argues that the administrative
and legal status of private executors is a legal
category, characterising the place of this ser-
vice in the system of public administration
and defines limits of activity of its employees in
relation to other actors of executive legal rela-
tions (Siverin, 2014, p. 10).

Following ~ L.V.  Krupnova’s  stud-
ies on the administrative and legal status
of an employee of the State Executive Service,
this status is a manifestation of the personal
status, describing the position of an employee
of the State Executive Service in the system
of public division of labour as a subject of legal
relations regulated by administrative and legal
provisions (Krupnova, 2008, p. 9). It should be
noted that in her scientific work, L.V. Krupnova
reveals the shortcomings of the modern reform
of the enforcement proceedings system (the lack
of effective control mechanisms for the actors
of delegated authority) (private executors);
defines the development trends of the system
of enforcement proceedings, which include: fur-
ther institutional implementation of the com-
bined system of enforcement of judgments,
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improvement of certain aspects of the executive
procedure, improvement of administrative pro-
cedures for executive proceedings, introduction
of mediation in executive proceedings; system-
atises and characterises factors, influencing
the development of the enforcement proceeding
system in Ukraine; develops a system of criteria
for the effectiveness of administrative proce-
dures for enforcement proceedings, reflecting
the proportionality of resources and human
potential; substantiates the concepts of a two-
level system of enforcement proceedings.

Attention  should be  drawn  to
the fact that the administrative and legal sta-
tus of a private executor, who enforces judge-
ments and those of other bodies, has a complex
legal and regulatory framework that includes
a number of elements: its purpose and missions;
principles and jurisdiction of activities; tasks
and functions performed by the private execu-
tor; the scope and nature of State powers; forms
and means of activities; legal rights and obliga-
tions; responsibility of an authorised actor in
connection with the performance of duties.

The review of the scientific perspectives on
the concept and content of the administrative
and legal status enables to reveal the content,
to analyse thoroughly the issue of the adminis-
trative and legal status of the private executor,
authorised to enforce judgements.

Therefore, taking into account the above
and the fact that the definition of any adminis-
trative and legal status begins with the defini-
tion of the range of requirements, we consider
it appropriate to analyse the main legislative
requirements for the private executors.

According to art. 18, only a citizen
of Ukraine may be a private executor. Thus,
the general requirement to a private executor
is the acquisition of Ukrainian citizenship. Citi-
zenship is the basis of the legal status and deter-
mines the permanent political and legal rela-
tionship between the individual and the State,
whereby the individual is subject to the sover-
eign rights of the State and its rights and legit-
imate interests are protected (Kolb, Khodyriey,
& Bondar, 2000, p. 26). It should be noted that
private executors, as well as public ones, repre-
sent the State in the enforcement of judgements
and decisions of other bodies, they should be
nationals of the State they represent, and there-
fore, such a requirement is legitimate.

The next requirement for private executors
is the requirement to have a legal education
of not less than 2nd level (arts. 10, 18 of the Law
of Ukraine “On bodies and persons enforcing
Jjudgements and decisions of other bodies”) (Law
of Ukraine “On Bodies and Persons Enforcing
Judgments and Decisions of Other Bodies”,
2016).
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Under the Law of Ukraine 1556-VII “On
Higher Education” as of July 01, 2014, the sec-
ond level of higher education is the master’s
level, which corresponds to the eighth level
of the National Qualifications Framework
and provides for that the person has in-depth
theoretical and /or practical knowledge, skills in
a chosen specialty (or specialisation), the gen-
eral basis of the methodology of scientific and/
or professional activity, other competencies
sufficient for the effective performance of inno-
vation tasks of the corresponding level of pro-
fessional activities (Law of Ukraine on Higher
Education, 2014).

Therefore, persons with a master’s degree in
law can be private executors. At the same time,
the question arises as to “law degree” to deter-
mine the requirements for private executors,
since there is no clear opinion on this issue in
the regulatory and doctrinal field of Ukraine.

In addition, in the context of the above, it
should be noted that, unlike public executors,
the legislature does not set requirements for
individuals to be of high personal and business
qualities, which is a significant gap in modern
legislation. The introduction of the institu-
tion of private executors in Ukraine has come
a long way, and arguments justifying the com-
petence of public executors in comparison with
private executors are established in accordance
with the requirements of the legislation, but
the issues are open and need to be improved.

The current discussions at various hear-
ings, conferences on the reform of the system
of enforcement of judgements, where par-
ticipants are representatives of the Ministry
of Justice, scientists in the field of enforce-
ment of judgements, as well as representa-
tives of the Legal Policy Committees, judges,
who note that newly established institutions
of enforcement of judgements work imper-
fectly, there are many problems. And some
of the stakeholders have a position on the advis-
ability of restoring the institution of bailiffs, but
we disagree with the position of the latter.

It should be noted that the institu-
tion of private executors was introduced in
Ukraine in accordance with adopted on June
2, 2016 by the Verkhovna Rada of Ukraine
the Law of Ukraine On bodies and persons
enforcing judgements and decisions of other
bodies, which came into force on 5 October
2016. Since then, the enforcement of judge-
ments and decisions of other bodies (officials)
has been entrusted both to then existing bod-
ies of the State Executive Service and to new
actors — private executors. The provisions
of the Law reveal that the legal status of pub-
lic and private executors differ clearly from
each other. And while the work of public

executors has recently become undisputed,
the activities of private executors are increas-
ingly under focus of both scientists and prac-
tising lawyers in terms of the legality of their
individual executive actions and the integrity
of their legal status. Possible abuses of powers
by private executors have already been men-
tioned in the pages of the legal periodical. One
of the remedies of the rule of law regarding their
activities is monitoring. Without resorting to
an analysis of the procedure and effectiveness
of the so-called ‘departmental’ control over
the activities of private executors, which, under
this Law, is carried out by the Ministry of Justice
of Ukraine through planned and unscheduled
inspections, as well as the control by the Coun-
cil of Private Executors of Ukraine, we believe
that the focus should precisely be on the control
of legality in the activities of private executors
should be to control the lawfulness of the execu-
tive action taken by the private executor, which
can violate the rights and interests of partic-
ipants in the enforcement (and persons who
are involved in the enforcement actions) or
other interested persons, and therefore such
cases require the prompt restoration of their
rights and the elimination of violations. Such
control is exercised through appeals against
decisions, actions and omissions of the private
executor. It should be noted that the control
mechanism of the Private Executors Council
is quite promising: first, in terms of self-moni-
toring and optimising the use of budget funds;
second, a distinction should be drawn between
the subjective abuse by individual unscrupulous
private executors and the purification of the pri-
vate executor system by the Private Executors
Council, for survival in the fierce competition
for the “customer” in so far as the business com-
ponent, i.e. maximum profit, which is impossible
without growth of the quality of services of pri-
vate executors and growth of their professional
competence.

3. Financial security for private executors

The activities of private executors are finan-
cially motivated and differ significantly from
thoseof publicservants. However, while the deci-
sions, actions or omissions of the public execu-
tor can be appealed to the Head of Department,
to whom the public executor is directly respon-
sible (decisions, actions and omissions of this
head may be appealed to the head of the higher
body of the State Executive Service), decisions,
actions and omissions of the private executor
can be appealed only to the court. Here, prob-
lems arise at the stage of determining the court
of appropriate jurisdiction to appeal the deci-
sions, acts or omissions of the private executor
in a particular enforcement proceeding. This is
what determines the relevance of the problem
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of judicial control over private executors’ per-
formance (Koroied & Loshytskyi, 2018).

The institution of private executors should
also enable persons, who will do so within their
individual professional activity not related to pub-
lic service, to enforce judgments. Consequently,
the burden on public executors should be substan-
tially reduced, and private executors themselves
would have an interest in the timely and full
enforcement of judgements (Malyshev, 2017).

The introduction of private executors is
an innovation in the practice of enforcing juris-
dictional decisions, which cannot help provok-
ing controversy among scholars. The scientific
literature review shows that today the debate
on this issue is simultaneously taking place in
several ways. In particular, a number of scien-
tists focus on the study of positive and negative
factors in the functioning of private executors,
while others study the legal nature and essence
ofadefinition of “private executor”. For example,
L. Saiko and V. Liashenko argue that the advan-
tages of the introduction in Ukraine of the insti-
tution of private executors are: the improved
quality of the provision of enforcement services
to the population, a new higher quality level
of the enforcement procedure, budget expendi-
tures significantly reduced, the increased reve-
nue to the budget due to the payment of taxes
by private executors, reduction in the corrup-
tion component in the enforcement system
(Meshcheriakov, 2011, p. 77).

According to A. Solonar and V. Vasilieva,
the introduction of private executors is a signifi-
cant step ahead in the system of public adminis-
tration reform, because it is represented by a num-
ber of advantages. The law vests a wide range
of powers and the status of self-employed to pri-
vate executors, delimits the competence of public
and private executors in certain cases and estab-
lishes a reasonable and balanced mechanism
of accountability for violations and abuse of their
rights for the latter (Meshcheriakov, 2011, p. 63).

Therefore, the idea of institution of pri-
vate executors has no alternative and initiates
an irrevocable mechanism to reduce the corrup-
tion component in the system of the State Exec-
utive Service of Ukraine in general.

It should be noted that the legislator has
provided fairly high requirements to the profes-
sional level of candidates for a private executor,
so the risks of entering the field of incompetent
lawyers or persons with fraudulent intentions
are minimised.

Pursuant to the Law of Ukraine On
Enforcement Proceedings, a private executor has
the right to enforce all decisions, except:

1) Decisions to remove and transfer
the child, to establish a visit with him or her or
to remove obstacles to visiting the child;
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2) Decisions, according to which the debtor
is the State, State bodies, the National Bank
of Ukraine, local self-government bodies, their
officials, State and communal enterprises, insti-
tutions, organisations, legal entities with a share
of the authorised capital exceeding 25 per cent
and/or financed exclusively from the State or
local budget;

3) Decisions in which the debtor is a legal
person whose forced sale of property is prohib-
ited by law;

4) Decisions for which the State or public
authorities are collectors;

5) Judgements of administrative courts
and decisions of the European Court of Human
Rights;

6) Decisions providing for the enforcement
of actions on the property of State or municipal
property;

7) Decisions on the eviction and settlement
of natural persons;

8) Decisions in which the debtors are children
or natural persons who have been declared legally
incapable or whose civil capacity is limited,;

9) Decisions on seizure of property;

10) Decisions, enforcement thereof is
directly attributed by the Law to the powers
of other bodies that are not enforcement bodies;

11) Other cases provided for by this Law
and the Law of Ukraine On bodies and persons
enforcing judgements and decisions of other bod-
ies (Law of Ukraine on Enforcement Proceed-
ings, 2016).

It should be noted that, despite the fact that
the public executor, unlike the private execu-
tor, is a representative of the authorities, during
the enforcement of judgments private and pub-
lic executors, according to Art. 18 of the Law
of Ukraine On Enforcement Proceedings, have
equal opportunities to cooperate with the State
authorities (Law of Ukraine on Enforcement
Proceedings, 2016).

4. Conclusions

Research conducted and the analysis of cer-
tain aspects of the administrative and legal status
of bodies and persons authorised for the enforce-
ment of judgements allow concluding that
the idea of the institution of private executors laid
anon-refundable mechanism to reduce the corrup-
tion component in the system of the State Execu-
tive Service of Ukraine in general. Domestic legis-
lation sets high standards for the professional level
of candidates for private executors, so the risks
of incompetent lawyers or persons with fraudu-
lent intentions entering this area are minimised.
However, the current legislation does not pro-
vide for a separate article with a list of the rights
and obligations of private executors, these provi-
sions are not specific and dispersed by law, allow-
ing for various manipulations and clarifications,
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complaints both ungrounded and vice versa, on
the abuse of powers by a private executor.

One of the main means of ensuring legality
in the activities of private executors should be
to control the lawfulness of the executive action
taken by the private executor, which can vio-
late the rights and interests of participants in
the enforcement (and persons who are involved
in enforcement) or other interested persons,
and therefore, such cases require the prompt
restoration of their rights and the elimination
of violations. Such control is exercised through
appeals against decisions, actions and omissions
of the private executor.

The control mechanism of the Private
Executors Council is quite promising: first,
in terms of self-monitoring and optimising
the use of budget funds; second, a distinction
should be drawn between the subjective abuse
by individual unscrupulous private executors
and the purification of the private executor
system by the Private Executors Council, for
survival in the fierce competition for the “cus-
tomer” in so far as the business component, i.e.
maximum profit, which is impossible without
growth of the quality of services of private
executors and growth of their professional
competence.
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AJIMIHICTPATUBHO-ITPABOBHI1 CTATYC IIPUBATHUX BUKOHABIIIB,
YIIOBHOBAREHHNX HA IPUMYCOBE BUROHAHHA CYIOBUX PIIIEHD

Awnoranisi. Mema. Metoio crarti € chopMyBaTH BaKJINBI B IPAKTHYHOMY Ta TEOPETHUHOMY acClieK-
TaX BUCHOBKHM CTOCOBHO 3AIPOBA/KEHHSI IHCTHTYTY OCi0 NPUBATHUX BMKOHABIIB IIO0 IPUMYCOBOIO
BUKOHAHHs CYNOBUX piiietb. Memoou docaioncenns. CtaTts NPUCBSYEHA AOCITIIKEHHIO BUMOT 10
[IPUBATHOTO BMKOHABILS SIK OJIHOTO 3 €JEMEHTIB BU3HAUEHHS iX a/[MiHiCTPaTHBHO-TIPABOBOIO CTATYCY.
AKIIEHTYEThCS yBara Ha BiZICYTHOCTI 3aKOHOAABUO-3aKPIILJIEHIX BUMOT JI0 BUCOKUX OCOOMCTHX 1 LJIOBUX
SAKOCTEH 10 0¢i6 NPUBATHUX BUKOHABILIB, IO € CYTTEBOIO MPOTAINHOIO Cy4aCHOTO 3aKOHONABCTBA. ABTO-
POM 3a3HAYAETDCS, 1110 3AITPOBA/UKEHHS IHCTUTYTY TIPUBATHOTO BUKOHABIA B YKPaiHi IIPONIILIO TPUBAJIMIL
IJISAX, APTYMEHTH, 110 0OIPYHTOBYIOTh KOMIIETEHTHICTD JIep/KaBHIX BUKOHABIIIB Y MOPIBHSHHI 3 IPUBAT-
HUMU BUKOHABI[SIMU, € BCTAHOBJIEHMMU BiJIIIOBIIHO 10 BUMOT 3aKOHOJIABCTBA, OJIHAK [POOJIEMHI ACIIeKTH
€ BIIKpUTHMHU Ta 10TPeOYIOTh yAoCKoHaMeH s, JIuCKyCil, SIKi BeAyThCs Ha ChOTOAHI Ha PI3HMX CJIyXaH-
HSIX, KOH(DEPEHTIisIX, 110 TPUCBsYeHi pehOPMYBAHHIO CUCTEME ITPUMYCOBOTO BUKOHAHHSI CY/IOBHX PillleHb,
Jle yYaCHUKAMU € SIK mpecTaBHIKN MiHicTepeTBa 10CTHI, HAYKOBIL Y cdepi A0CTiKeHHsT BUKOHAHHS
CY/IOBUX PillleHb, TakK i MpeicTaBHUKN KoMiTeTiB 3 MUTaHb TPABOBOI MOIITUKH, CY/UL, SIKi B TOMY YHCJT
3a3HAYAIOTH, 110 HOBOCTBOPEHI iHCTUTYTH MPUMYCOBOTO BUKOHAHHS CY/OBHUX PillleHb MPAIOOTh HEI0-
CKOHaJIO, € GaraTo mpobseM. A fedki i3 cTelKXoepiB BUCIOBIIOIOTH TTO3UIIIIO MIOA0 AOIIBHOCTI MOBEP-
HEHHA IHCTUTYTY CYZIOBUX BUKOHABIIIB, O/IHAK 3 TIO3UILI€I0 OCTAHHIX aBTOP He TIOrO/PKYETDCS, Y 3B’ 53Ky i3
YUM [ OCTIIPKEHHsT 00PaHO aHAJII3 aJMiHICTPATHBHO-TIPABOBOTO CTATYCY 0Ci0 MPUBATHUX BUKOHABIIIB
Kpi3b MPU3MY 3aKOHOAABYNX BUMOT. OHNM i3 OCHOBHUX 3ac00iB 3a0e31eYeHHs 3aKOHHOCTI B is/IBHOC-
Ti IPUBATHUX BUKOHABI[IB MOBUHEH CTATH KOHTPOJIb 38 3aKOHHICTIO BYMHEHUX TIPUBATHIM BHKOHABIICM
BUKOHABYMX Iill, SKMMI MOXKYTb OPYIIYBATUCH [IPABa Ta iHTEPECH YYACHHUKIB BUKOHABYOTO TIPOBAIIIKEH-
H YN {HIIMX 3aliKaBJeHuX 0ci0, a OT/Ke, Taki BUIAAKU BUMAraioTh ITBUAKOTO MOHOBJIEHHS IXHIX TIpaB
i ycyHens nopyiienb. Bucnoexu. Mexaniam KoHTpouo 3 60Ky Paji IpUBaTHUX BUKOHABIIB € JJOCUTD
[EPCIEeKTUBHUM: TIO-TIEPIIIE, B IIJIaHi CAMOKOHTPOJIIO Ta ONTHMI3allii BUKOPUCTAHHS OIOIKETHIX KOIITIB;
[O-ZpyTe, CJIiJl PO3MEKYBaTU Cy0 EKTUBHI 3JI0BKUBAHHS 3 OOKY OKPeMUX He0OPOCOBICHUX MPUBATHUX
BUKOHABI[B i CKJIAIOBY YaCTHHY CAMOOYMIIEHHSI CUCTEMH TIPUBATHUX BUKOHABILB 3 60Ky Pau mpuBar-
HMX BUKOHABI[B /IJIs1 BUKMBAHHS B )KOPCTOKIIT KOHKYPEHTHIN 6OpoThO 3a «3aMOBHUKA» B YaCTHHI Oi3He-
COBOI CKJIAJIOBOI YaCTHHU, TOOTO MAKCUMAIBHOTO OTPUMAHHS IPUOYTKY, IO HEMOKIMBO 0€3 3POCTaHHS
STKOCTi TTOCJTYT MPUBATHUX BUKOHABIIB Ta POCTY IXHBOI TTPOheciiiHoi KOMIETEHIIi1.
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Abstract. Purpose. The article is aimed at studying the European experience in road transport safety
and identifying ways of its introduction into domestic practice. Results. The author studies foreign experience
in road transport safety. The main areas of transport policy of some European States are analysed. It is underlined
that the problem of reducing road traffic injuries is being addressed through the development and adoption
of interdepartmental programmes, the follow-up thereof involves various State authorities and administrations.
The main areas of introducing positive international experience in domestic practice are determined. It
is established that priority areas for road safety can be grouped into: 1) compliance with traffic rules. The
main measures in this area are: eradication of legal nihilism, raising of legal awareness, promotion of road
safety, improvement of supervision and control of the use of seat belts, child restraints and other protective
equipment, speed control and the detection of drunk driving; 2) increased safety of vehicles. This requires
increasing the visibility of the vehicle on the road; improving vehicle design, equipment and systems; 3) road
traffic risk reduction and a safe road environment. This area proposes to give priority to public transport; to
strengthen the system of issuing driver’s licences; to use innovations in urban planning and land use; 4) medical
care improvement. To this end, medical units should quickly come to the scene of the accident and provide
immediate assistance to the injured; treatment and rehabilitation of the injured in accidents. Conclusions.
It is concluded that in order to improve the system of road transport safety, the following tasks should be
solved in Ukraine: to expand the regulatory and legal framework for road transport safety in accordance with
the progressive standards of developed European States; to identify transport policy priorities that shall meet
high safety standards; to introduce innovative technologies in the field of in road transport safety; to implement
an effective system of control and supervision of road transport safety in accordance with European standards.

Key words: transport, road transport, safety in transport, road traffic safety, transport safety, road
transport safety.

of experience of other countries and its imple-
mentation in the modern realities of Ukraine.

1. Introduction
The problem of road traflic safety and effec-

tive protection of the life and health of Ukrain-
ians have become particularly acute in recent
years. The main reason is that every year
the quality of roads is deteriorating, and no pro-
gress in expanding the road network and infra-
structure of our State is made. Moreover, prob-
lems in road safety are related to the inadequacy
of the legislation governing these relations.

It should be noted that road traffic injuries are
much lower in most developed European coun-
tries because transport safety policies are more
efficient and effective. For example, the United
Nations characterises road safety as a global crisis.

The analysis of the European experience in
road transport safety allows for the effective use

© Ye. Skrypa, 2022

The article is aimed at studying the European
experience in road transport safety and identifying
ways of its introduction into domestic practice.

Some specificities of foreign experience
in road transport safety have been studied by
scientists such as O.V. Berest, Y.L. Bryndikov,
M.M. Dolhopolova, V.V. Yehupenko, V.A. Kash-
kanov, M.P. Klymchyk, N.I. Kozhukhovska,
M.V. Lazarenko, P.P. Lutsiuk, V.V. Masliuk,
M.A. Mykytiuk, V.A. Myslyvyi, O.L. Milenin,
O.M. Moisiuk, A.M. Podoliaka, O.Y. Sal-
manova, L.I. Sopilnyk, M.M. Stetska, Y.I. Kho-
miak, and others. However, they all reveal only
certain aspects of the administrative and legal
framework in this field.

53



1/2022

ADMINISTRATIVE LAW AND PROCESS

2. World experience in road transport
safety

The advisability of implementing for-
eign, in particular European, experience in
the field of transport and in road transport
safety is stated in National Transport Strategy
of Ukraine up to 2030 No. 430-r of 30 May 2018.
According to the law-makers, the introduction
of European standards will create modern
infrastructure, fair market conditions and free
market competition, effective development
and coordination of the activities of the differ-
ent transport modes together with the imple-
mentation of an effective system of State reg-
ulatory mechanism and management, which
will provide the basis for the development
and functional growth of the national trans-
port system of Ukraine. In addition, improv-
ing the efficiency and quality of transport ser-
vices will enable its competitiveness, stimulate
Ukrainian exports and contribute to the devel-
opment of domestic production and trade
(Cabinet of Ministers of Ukraine, 2018).

It should be noted that in Europe, inter-
national organisations play a major role in
the development and implementation of road
safety policies, and the World Health Organi-
sation has been identified as the coordinator for
road safety.

Therefore, taking into account the pan-Eu-
ropean level, it is advisable to cover the expe-
rience of the organisation operating in the EU
territory, such as the Euro Controle Route
(ECR). It was established by the four Min-
isters of Transport of the Benelux countries
and France, as well as their inspection services,
to cooperate effectively in the implementation
of control measures for the transport of goods
and passengers by road. The ECR brings
together European road traffic control organisa-
tions and aims to improve road safety, harmonise
control procedures, share experience and skills,
comply with road transport legislation and pro-
mote fair competition (State Service of Ukraine
for Transport Safety, 2018).

The constituent document of the organi-
sation is the administrative agreement estab-
lishing the Euro Controle Route. The main
objective of this administrative agreement was
to create and maintain a high level of transport
safety in connection with the use (at its own
expense and at the expense of others) of road
vehicles in Europe. In addition, the administra-
tive agreement provides for:

— Introduction of regular and reliable
exchange of information;

— Development and implementation of joint
and coordinated activities among member
countries and with other stakeholders through
the optimal use of available technologies;
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— Joint training programmes for inspection
bodies and encouraging cross-border exchanges
of experience;

— A single control procedure;

— Development of a common standard for
equipment, including the promotion of joint
technological development;

— Introduction of ongoing consultations on
the relevant situation, proposals and recommen-
dations (State Service of Ukraine for Transport
Safety, 2018).

A positive factor in the work of this Min-
istry for Ukraine should be considered, first
of all, the integration of the national transport
control bodies into the system of this organi-
sation, which will allow to adopt and imple-
ment most of the European standards in
the field of road transport safety, as well as
to improve the monitoring and supervising
presence of the State in this sector (Skrypa,
2018, p. 41).

The problem of reducing road traffic injuries
is being addressed through the development
and adoption of interdepartmental programmes,
the follow-up thereof involves various State
authorities and administrations. In most Euro-
pean countries, road safety programmes are
an autonomous act, and in a number of countries
the programme is part of larger projects. Pro-
grammes are adopted and approved at the high-
est level of government. For example, in Mexico
the programme is approved by the President;
Resolutions are adopted by the Government in
Bulgaria, Finland, by the Parliament in Den-
mark, Italy, Sweden, etc. In addition to national
road safety programmes, many States have
regional and even local programmes approved
by regional or local executive authorities
(Kashkyna, 2008).

With regard to funding, each State deter-
mines the sources for the programmes to be
funded. In most countries, the measures are
implemented from the State budget (Finland)
or from public authorities and extrabudgetary
sources (Italy).

For example, the German Federal Ministry
of Transport includes the Central Office, which
deals with personnel policy, social security,
finance, security and law, management, trans-
port policy and economics, rail and inland nav-
igation, maritime transport, air transport, roads
and waterways. An advisory body, the Confer-
ence of Ministers of Transport of the Lénder,
coordinates federal and regional transport pol-
icy in Germany (Ovchar, 2017, p. 20).

In addition, the Ministry of this country has
a Federal Motor Transport Authority whose
tasks are:

— Licensing of new types of vehicles
and their parts;
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— Inspection of technical control and qual-
ity assurance departments, motor vehicles pro-
vided by manufacturers;

— Maintenance of a central register of vehi-
cles, a central register of traffic violations on
the transport and central register of driving
licences;

— Issuance of certificates and publications
of statistical materials (Tovstukha, 2011, p. 177).

British experience in road transport safety is
specific. It is noticeable due to the involvement
of both public and private actors in this sec-
tor. On the part of official bodies, the Ministry
of Transport is responsible for transport safety,
the main tasks of which are:

— Development and implementation of pub-
lic policy;

— Improvement of English bus transport
through State regulation and financing of this
industry;

— Maintenance high standards of safety
and security in transport, in particular road
transport, etc. (British government, 2019).

In Sweden, the use of photo radars for road
surveillance has proved to be an effective way
to combat speed violations. Photo radars are
widely used on Swedish highways. In this case,
sections of the road, where there are photo
radars, have appropriate warning signs, reacting
to which, drivers automatically reduce the speed
to avoid penalties. Public opinion polls indicate
that the majority of drivers have a positive atti-
tude towards photo radars, considering them to
be assistants in traffic (Koniaev, 2013).

In Germany, the system of video and photo
recording of road behaviour and traffic viola-
tions, as well as penalty points, has a long his-
tory. According to the principles of German
traflic rules, video and photographic radar mon-
itoring should primarily educate drivers, not
punish them. In addition, its use is necessary in
particularly dangerous areas with a large num-
ber of accidents. In Germany, about 3,500 fixed
radars are used to record traffic violations both
on motorways and in built-up areas. A board
with a special inscription informs motorway
participants about the control and observation.
At the same time, there is no need for warning in
localities. The technique is constantly improv-
ing, for example, there are systems photograph-
ing motorcycles, that is, from the back. In addi-
tion to fixed radars, the police make extensive
use of mobile stations and hand-held devices.
Mobile stations are placed both on tripods on
both sides of the road in inconspicuous places,
and in the very police cars (Saakov, 2016).

In fact, automated traffic control can be
considered one of the most effective mecha-
nisms for ensuring road transport safety. In
Ukraine, the so-called TruCAM radar have

only recently been introduced. Cameras for
recording speeding on Ukrainian roads began
to be installed on October 8, 2018. TruCam
Laser Radar Patrol monitors roads in difficult
areas and high accident risk areas. These radars
are located at accident concentration points
and accident-prone sections of roads of interna-
tional importance. TruCam devices will be used
only with the placement of road signs reporting
photo-video recording of violations, on sections
of roads of international importance and in cit-
ies with an increased rate of accidents due to
speeding. To prevent abuse and corruption risks,
TruCam contains an AES encryption algorithm,
making it impossible to interfere with the sys-
tem and any data correction.

At the level of national legislation, many
countries reduce the problem of road safety
regulation to codified provisions. Positive
examples exist in Bulgaria, Denmark, Finland,
Spain and other foreign countries. The French
experience is of particular interest, where
the main document is the Traffic Rules, con-
sisting of 5 volumes, the Rules on Road Main-
tenance, the Departmental Instruction on Road
Signs and Signals and the Criminal Code. The
five volumes of the French Traffic Rules, which
are divided into legislative and regulatory parts,
contain a set of provisions governing all traf-
fic-related matters (Machulskaia, 2006, p. 11).

Estonia has adopted laws on each mode
of transport (public, freight, etc.) and on roads.
Moreover, separate laws regulate: violation
of administrative law; transport insurance; lia-
bility of road owners or administrators and road
users for the maintenance, use and protection
of roads, and parking of vehicles (Koniaev, 2013).

Furthermore, a European mechanism for
establishing a fine for traffic offences is specific.
The amount of the fine may be determined on
the basis of the offender’s annual earnings,
monthly salary, general financial situation
and minimum wage established in the State.
As a result, drivers for the same violations can
get different fines, but in reality, they will have
the same “material” and psychological effect.

3. Priority areas for road safety in Ukraine.

For Ukraine, this experience is quite unu-
sual, and its adoption in the domestic experi-
ence requires providing a regulatory definition
of the procedure and conditions for determining
the amount of fines.

Therefore, priority areas for road safety can
be grouped into:

1) Compliance with traffic rules. The
main measures in this area are: eradication
of legal nihilism, raising of legal awareness,
promotion of road safety, improvement
of supervision and control of the use of seat
belts, child restraints and other protective
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equipment, speed control and the detection
of drunk driving;

2) Increased safety of vehicles. This requires
increasing the visibility of the vehicle on
the road; improving vehicle design, equipment
and systems;

3) Road traffic risk reduction and a safe road
environment. This area proposes to give prior-
ity to public transport; to strengthen the system
of issuing driver’s licences; to use innovations in
urban planning and land use;

4) Medical care improvement. To this end,
medical units should quickly come to the scene
of the accident and provide immediate assis-
tance to the injured; treatment and rehabilita-
tion of the injured in accidents

In support of this grouping, three basic
principles can be identified to develop national
road safety programmes: analysis of the causes
of accidents; development of cost-effective
measures, aimed at achieving the goal; monitor-
ing the results of measures, modifying the cho-
sen areas.

Since January 2015, the implementation
of the project Twinning “Support to the Min-
istry of Infrastructure of Ukraine on improving
the level of road transport safety” has begun in
Ukraine to increase the level of road transport
safety and bring national legislation into line
with EU provisions and requirements. The aim
of the project is to improve the safety of com-
mercial road transport in Ukraine in accordance
with EU technical requirements and best inter-
national practices in order to reduce the number
of accidents and fatalities caused by them. With
the participation of experts, a draft Regulations

on the Safety Management System has been
made on the basis of draft Model Regulation
on the Traffic Safety Management System for
Road Transport and elaborated in accordance
with European practices. A number of seminars
were held during which experts presented best
practices in accident investigation in EU coun-
tries, including the use of modern technologies.
Moreover, the experts provided Ukrainian
colleagues with information on the operation
of accident databases in Europe and examples
of relevant encryption books (Ministry of Infra-
structure of Ukraine, 2016).

Therefore, the review of foreign experi-
ence in road transport safety on the example
of the European Union and individual mem-
ber countries (Germany, Sweden, Great Brit-
ain, Norway) as well as other States (Belarus,
Uzbekistan and the United States) enables to
identify a number of positive factors that could
be replicated and introduced into the State’s
legal system.

4. Conclusions

Thus, to improve the system of road trans-
port safety in Ukraine, taking into account
the experience of European States, the follow-
ing tasks should be accomplished: to expand
the regulatory and legal framework for road
transport safety in accordance with the progres-
sive standards of developed European States;
to identify transport policy priorities that shall
meet high safety standards; to introduce inno-
vative technologies in the field of in road trans-
port safety; to implement an effective system
of control and supervision of road transport
safety in accordance with European standards.
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THE TRANSFORMATION OF LOCAL TAXES
IN THE TAX SYSTEM OF UKRAINE

Abstract. The purpose of the article is to study the transformation of types of local taxes in the tax
system based on a retrospective analysis of their legal regulation; to identify the shortcomings and positive
experience of taxation lawmaking. Research methods. The general scientific (comparison, generalization)
and special (retrospective analysis, content analysis, logical-legal method) methods of scientific knowledge
were used to achieve the goal. Results. The experience of delegation of legislative powers by the Verkhovna
Rada of Ukraine to the Cabinet of Ministers of Ukraine and the legal grounds for conducting a taxation
experiment were analyzed. The author examined the sequence of adoption of normative legal acts, which
regulate the establishment and procedures for collecting local taxes, by legislative and executive bodies. As
aresult of comparison of the lists of local taxes that are simultaneously enshrined in two legal acts (The Law
of Ukraine “On the Taxation System” and the Decree “On Local Taxes and Fees”), which were in force from
October 1, 1994 until the adoption of the Tax Code of Ukraine, the non-identity of the names and terms
enshrining individual local taxes was revealed. The local taxes collected to attract the additional funds to
local budgets in the short term and in order of the experiment were emphasized. It is noted that for the first
time the concept of “tax agent” was legally fixed and the intended use of their tax revenues was settled in
the legal acts which established the procedure for collecting of local taxes by experiment. Conclusions.
The Ukrainian tax system is characterized by the reduction of local taxes. Since 2015, it comprises two
local taxes. The decision on their collection in a particular territory is made by the local government. The
mechanism of legal regulation of local taxes, which started working after the proclamation of Ukraine’s
independence in 1991, is constantly evolving and being improving. However, the rulemaking process
requires the following: 1) to improve the coordination of actions of legislative and executive authorities;
2) to take into account the norms enshrined in interrelated documents; 3) executive authorities to comply
with the limits of tax authority established by law.

Key words: decree, law, local taxes, tax code, tax system.

1. Introduction

The public purpose of local taxes is conveyed
by their fiscal function. It is known that they are
a component of tax revenues of the local budget,
one of the sources of income of the general budget
fund of rural, settlement, city, and amalgamated
territorial communities (hromadas). The availa-
bility of local taxes in the tax system contributes
to the formation of financial resources necessary
to ensure the functioning of local self-govern-
ment authorities. Therefore, the improvement
of legal regulation of procedures for their intro-
duction and collection holds sway over time
and is constantly of interest to lawyers and econ-
omists. In particular, the legal regulation of local
taxes was discussed by Bokshorn A.V. (Bokshorn,
2021), Viktorchuk M.V. (Viktorchuk, 2016),
Dumchykov M.O. (Dumchykov, 2018), Ryzhiy
A.V. (Ryzhiy, 2021), Skorobahach V.I. (Skoroba-
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hach, 2015), et al. Its features were studied by
Pabat O.V. (Pabat, 2020, p. 44—47). The stages
of formation and development of legal ground-
work for local taxes were analyzed by Kmit
V.M., Vovchanskyi Yu.V. (Kmit’, Vovchans'kuy,
2018, p. 656-662), Shapoval V.O. (Shapoval,
2019, p. 101-105). In order to identify contradic-
tions and gaps in tax legislation, a retrospective
analysis of the regulatory framework governing
the administration of local taxes was carried out
by Bokshorn A. V. (Boxgorn, 2017, p. 38—47),
Mushenok V. V. (Mushenok, 2017), and Ryzhiy
A. V. (Ryzhiy, 2021, p. 64-74). Khrystoforov
A.B. (Khrystoforov, 2017, p. 127-133) provided
the legal assessment of the norms of the Tax Code
of Ukraine (TCU) for compliance with the prin-
ciple of stability of tax legislation and the Budget
Code of Ukraine (BCU) in terms of regulating
the procedure of putting local taxes in force.

© K. Nedostup, 2022
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The purpose of the article is to study
the transformation of types of local taxes in
the tax system based on a retrospective analysis
of their legal regulation; to identify shortcom-
ings and best practices in taxation law-making.

To achieve the above, the author has used
general scientific (comparison, generalization)
and special (retrospective analysis, content
analysis, logical-legal) methods of scientific
cognition.

2. Legal grounds for the availability
of local taxes in the tax system

It is known that the Verkhovna Rada
of Ukraine (VRU) — the sole body of legislative
power in the state — adopts all laws, including
those relating to taxation. However, the history
of domestic law-making has the case of tempo-
rary (from 30.12.1992 to 21.05.1993) delegation
by the parliament of its powers, enshrined in
para. 15 of Art. 97 of the Constitution of Ukraine
in effect at that time [the Constitution (Basic
Law) of Ukraine dated 20.04.1978, No. 888-1X],
to the Cabinet of Ministers of Ukraine (CMU)
“for making prompt decisions on matters
related to the introduction of a market economy
and concentrating their legislative solution in
a single pair of hands” (Law of Ukraine dated
18.11.1992, No. 2796-XII).

The sole body of legislative power delegated
its constitutional authority in the following way.
First, on 18.11.1992, the Parliament adopted
the Law of Ukraine No. 2796-X1II “On Tempo-
rary Suspension of the Powers of the Verkhovna
Rada of Ukraine provided for in paragraph 13
of Article 97 of the Constitution of Ukraine
and the Powers of the President of Ukraine
provided for in paragraph 7—4 of Article 114-5
of the Constitution of Ukraine”. Thus, it ruled to
temporarily, “for 6 months”, suspend the effect
of “paragraph 13 of Article 97 of the Consti-
tution of Ukraine in terms of the legislative
regulation of property relations, entrepreneur-
ial activity, social and cultural development,
state, customs, scientific and technological pol-
icy, financial and credit system, taxation, state
policy on remuneration and pricing, as well
as the effect of paragraph 7-4 of Article 114-5
of the Constitution of Ukraine. The Cabinet
of Ministers of Ukraine was entitled to exercise
the mentioned powers.

On the same day (18.11.1992),
the Verkhovna Rada of Ukraine adopted the Law
of Ukraine No. 2796-XII “On Temporary Dele-
gation of the Powers to Issue Decrees on Leg-
islative Regulation to the Cabinet of Ministers
of Ukraine” to resolve issues related to imple-
menting market reform promptly.

Further, on 21.11.1992, the VRU adopted
Law No. 2813-XII specifying legislative acts
which the CMU is authorized to adopt, their

legal status, etc. On 22.11.1992, the VRU
determined (Resolution of the Verkhovna Rada
of Ukraine No. 2814-XII dated 22.11.1992)
the effective date of the Law of Ukraine “On
Temporary Suspension of the Powers of the Verk-
hovna Rada of Ukraine provided for in paragraph
13 of Article 97 of the Constitution of Ukraine
and the Powers of the President of Ukraine
provided for in paragraph 7—4 of Article 114-5
of the Constitution of Ukraine” and instructed
the Legislation and Legitimacy Commission
of the Verkhovna Rada of Ukraine to draw up
and submit the relevant amendments and addi-
tions to the Constitution of Ukraine for the VRU
consideration. As a result, on 19.12.1992, the Par-
liament adopted two legal acts:

1) the Law of Ukraine No. 2885-XII “On
Supplementing the Constitution (Basic Law)
of Ukraine with Article 97-1 and Amendments
and Additions to Articles 106, 114-5, and 120
of the Constitution of Ukraine” (enacted on
10.01.1993);

2) the Law of Ukraine No. 2886-
XI “On Amendments and Additions to
the Law of Ukraine “On Temporary Suspension
of the Powers of the Verkhovna Rada of Ukraine
provided for in paragraph 13 of Article 97
of the Constitution of Ukraine and the Powers
of the President of Ukraine provided for in para-
graph 7—4 of Article 114-5 of the Constitution
of Ukraine” (enacted on December 30, 1992).

After reading the Law of Ukraine No. 2886-
X1, the author states that it does not make any
additions but completely modifies the content
declared in its title. Consequently, it becomes
identical to the Law of Ukraine dated 18.11.1992
No. 2796-XII “On the Temporary Delegation
of the Powers to Issue Decrees on Legisla-
tive Regulation to the Cabinet of Ministers
of Ukraine”. Analyzing the history of the latter
legal act published on the VRU official portal,
one can see that this document has two editions
today: the primary edition, which was adopted
by the VRU on 18.11.1992, and the current one,
the content of which was enshrined by the Law
of Ukraine No. 2886-XI1I and which fully dupli-
cated its original edition. In other words, both
versions of the aforementioned law of Ukraine
are the same.

It is apparent that the publication of two
different laws in title and content with the same
number 2796-XII by the Verkhovna Rada
of Ukraine on 18.11.1992 affected further
law-making activities.

The official web portal of the Parliament
of Ukraine currently lacks the text of the Law
of Ukraine No. 2796-XII as of 18.11.1992 “On
Temporary  Suspension of the Powers
of the Verkhovna Rada of Ukraine provided for
in paragraph 13 of Article 97 of the Constitution
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of Ukraine and the Powers of the President
of Ukraine provided for in paragraph 7-4
of Article 114-5 of the Constitution of Ukraine”.
A scanned copy of the relevant legal act is
available on the official web portal of the State
Archival Service of Ukraine. Therefore, it is
impossible to have a look at its latest edition
and reliably establish whether the document
has legal force at the moment.

Given the chronology of adopting
the above-mentioned legal acts and their enact-
ment, the author asserts the following:

1. The Parliament became entitled by law “to
delegate the powerstoissuedecreesonlegislative
regulation of specific matters under paragraph
13 of Article 97 of the Constitution of Ukraine
to the Cabinet of Ministers of Ukraine for a spec-
ified period”, and the CMU - to issue decrees
from the moment of introducing appropriate
amendments to the Basic Law [Constitution
(Basic Law) of Ukraine dated 20.04.1978 No.
888-1X], that is, after the enactment of the Law
of Ukraine No. 2885-XII.

2. As of 18.11.1992, the Verkhovna Rada
of Ukraine was not authorized to adopt the Law
of Ukraine No. 2796-XII “On Temporary Del-
egation of Powers to Issue Decrees on Legis-
lative Regulation to the Cabinet of Ministers
of Ukraine”.

It should be noted that from 24.11.1992 to
21.05.1993, the Cabinet of Ministers of Ukraine
adopted 83 decrees, among which was Decree
No. 56-93 “On Local Taxes and Fees”, which
entered into force on 05.06.1993 and was in
effect until the enactment of the Tax Code
of Ukraine (until 01.01.2011). The legal
act was “focused on strengthening the bud-
gets of local self-government” and specified
“the types of local taxes and fees, their maxi-
mum amount, and the calculation procedure”
(Decree of the Cabinet of Ministers of Ukraine
“On Local Taxes and Fees” dated May 20, 1993,
No. 56-93).

It is known that in Ukraine, from 01.10.1991
to 01.04.1994, the Law of the Ukrainian
Soviet Socialist Republic No. 1252-XII dated
26.06.1991 regulated principles of the tax sys-
tem construction. The legal act established
types of republic-wide “taxes, fees, and manda-
tory payments, the sources of their remittance,
taxpayers and taxation objects, and liability for
violation of tax legislation”.

Later, as a result of the adoption of the Law
of the Ukrainian Soviet Socialist Republic dated
02.02.1994 No. 3904-XIII by the Verkhovna
Rada of Ukraine, the Law of the Ukrainian
SSR dated 26.06.1991 No. 1252-XIII was
issued in a new wording, which came into force
on 01.04.1994. Thus, for the first time, it was
enshrined the legal definition of the concept
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of the “taxation system” and types of national
taxes and mandatory payments, local taxes
and fees”.

At the time of the adoption and enactment
of the Decree of the CMU No. 56-93, the avail-
ability of local taxes and fees in the tax system
was not legally enshrined, but it was deter-
mined that tax legislation comprises the Law
of the Ukrainian SSR No. 1252-XII “and other
acts of the legislation of the Ukrainian SSR
issued in accordance with it”.

The author emphasizes that, being an act
of law-making, Decree No. 56-93, which was
adopted by the supreme body in the system
of executive bodies based on the Law “On Tem-
porary Delegation of Powers to Issue Decrees
on Legislative Regulation to the Cabinet
of Ministers of Ukraine”, has the force of law.

Taking into account the above, the author
holds that from June 5, 1993, to April 1, 1994,
under the Law of the Ukrainian SSR No. 1252-
XTI, there were no local taxes and fees in the tax
system. However, they were collected pursu-
ant to the Decree of the Cabinet of Ministers
of Ukraine No. 56-93. The Parliament elimi-
nated legal conflict by adopting Law No. 3904-
XII (Law of the Ukrainian Soviet Socialist
Republic “On Amendments and Additions to
the Law of the Ukrainian SSR “On the Taxa-
tion System” dated 02.02.1994 No. 3904-XIII).

3. Types of local taxes available in the tax
system before the adoption of the Tax Code
of Ukraine

From 01.01.1994 to 01.01.2011, types
of local taxes were identified by two legal
acts — the Law of Ukraine “On the Taxation
System” (Table. 1) and the Decree of the CMU
No. 56—93 (Table 2). During that period, the tax
system was modified many times.

Ryzhiy (Ryzhiy, 2021, p. 45) studied
the transformation and development of local
taxes and fees. However, by relying on the con-
tent analysis of versions of the Law “On Taxa-
tion System” and the Decree “On Local Taxes
and Fees” available on the official web portal
of the Parliament “Legislation of Ukraine”,
somewhat different results from comparing local
taxes fixed in these legal acts were obtained.

In particular, the following was established.

1. Non-identity of the names of individual
local taxes.

1) During the entire validity period
of Decree No. 56-93, the list of local taxes,
enshrined in its Art. 1, included a parking fee.
According to sub-para. b of para. 1 of Art. 15
of the Law of Ukraine No. 1252-XII, the fee
entitled as above was available in the domes-
tic tax system until 20.03.1997. As a result
of alteration of the mentioned legal act based
on the Law of Ukraine No. 77/97-VR dated
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Table 1
Types of local taxes according to para. 1 of Art. 15 of the Law of Ukraine
“On the Taxation System” dated 26.06.1991 No. 1252-XII
Law revision as of the following date
01.04.1994 | 20.03.1997 | 12.07.2000 | 26.06.2001 01.01.2004 01.01.20111
Hotel tax - -
Parking fee? | Vehicle parking fee
Market fee

Housing allocation fee

Resort fee

Entry fee for a horse race

Tax on winning from a horse race.

Track take

Fee for the use of local symbols

Filming fees

Local auction and lottery fees

Cross-border tax

Retail license fee

Retail and service license fee

Dog tax

Excursion
and tourist tax®

nvalidation.

?Hereinafter author’s marks.

3 Collected from 01.01.2001 to 26.06.2001
Source: summarized by the author.

18.02.1997, it was revised. Thus, the list of local
taxes enshrined by the Law of Ukraine “On
the Taxation System” began to contain a “vehi-
cle parking fee”. This name of the local fee was
retained until the repeal of Law No. 1252-XII
because of the enactment of the Tax Code
of Ukraine.

2) The Law of Ukraine No. 1252-XII fixes
a “tax on winning from a horse race”. Instead,
Decree No. 56-93 fixes “a track rate”. In order
to understand which “runs” are referred to
in the name of the local tax mentioned in
the decree, it is necessary to read Art. 9 of this
legal act.

3) As you can see (Table 1), until March
20, 1997, there was a retail license fee in the tax
system. After amending the Law of Ukraine
“On the Taxation System”, based on the Law
of Ukraine No. 77/97-VR, the name of the con-
cerned local fee has changed. Since then, it has
been called “a retail and service license fee”.
However, no corresponding changes were made
to para. 17 of Art. 1 of Decree No. 56-93. There-
fore, the procedure for collecting the relevant
local fee from its payers, who carry out their
service activities, was not regulated. The author
draws attention to the fact that legal conflict
was not settled before the decree’s abolition.

The analysis of regulations and legal acts
approved by local self-government bodies

that establish the mechanism for charging
a retail and service license fee (http://parus-
consultant.com/?doc=03R3147185,  http://
consultant.parus.ua/?doc=01SCY7AAFD,
etc.) indicates that they were developed under
Art. 17 of Decree No. 56-93. In other words,
local self-government bodies independently
determined the procedure for charging retail
and service license fee by relying on the proce-
dure established by the law for charging a retail
license fee.

2. Difference in the terms of legal confirma-
tion of a dog tax.

Thelocal fee under study, in accordance with
Decree No. 56-93, was charged from 20.05.1993
to 01.01.2011. However, it was included in
the list of local fees, enshrined in the Law
of Ukraine No. 1252-XII, as of 20.03.1997 VR
by relying on the Law of Ukraine No. 77/97.

3. Short-term existence of some local taxes.

“To attract additional funds to set-
tle the arrears of wages and social benefits
for employees of educational institutions
of the general secondary education system”,
based on the Law of Ukraine dated 17.09.1999
Ne 1065-X1V, Art. 1 of Decree No. 56-93 was
supplemented with the following paragraph: “a
fee for the right of business entities to use prem-
ises located in the central part of the settlement
and buildings that are monuments of history
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Table 2

Types of local taxes according to Art. 1 of the Decree of the Cabinet of Ministers of Ukraine

dated May 20, 1993, No. 56-93

Decree revision as of the following date

- o =3 = = ~ ~ -
» | & S S S S =) s
S | 3 =S S S S S P
S | = = Q Q Q Q S
= t ! ! ! !
~ =3 1% o~ < -

2| = S S S S S| 2
S o ~ ) N = - -
~ ~i ~ ~ N > >
Hotel fee - -

Parking fee

Market fee

Housing allocation fee
Dog tax
Resort fee

Entry fee for a horse race

Tax on winning from a horse race

Track take

Fee for the use of local symbols

Filming fee

Local auction and lottery fees

Cross-border tax

Retail license fee

Fee for the right of business entities to use - - - -
premises located in the central part of the set-
tlement and buildings that are monuments

of history and culture?

— | Excursion — - -
and tour-
ist tax

'Original version.

*Invalidation.

3Collected from 01.01.2000 to 13.05.2000
Source: summarized by the author.

and culture” and Art. 17-2, which determined
the procedure for its collecting. The fee was
effective from 01.01.2000 to 13.05.2000. Due to
the abolition of the Law of Ukraine No. 1065-
X1V, para. 19 of Art. 1 and Art. 17-2 (the Law
of Ukraine No. 1661-111 dated 20.04.2000) were
excluded from Decree No. 56-93.

Let’s pay attention to the fact that
the Verkhovna Rada of Ukraine, deciding to
make the above additions to Decree No. 56-93,
ignored the need to amend the interrelated
document — the Law of Ukraine No. 1252-XII.
Consequently, the relevant local fee could not
be collected because it had not been introduced
into the tax system of the state.

In addition to the above fee, there was
another short-term local fee in the domestic tax
system.

Pursuant to the Law of Ukraine No. 1805-111
dated 08.06.2000, para.1 of Art. 15 of the Law
of Ukraine “On the Taxation System” was sup-
plemented with [26] sub-para. 15, and Art. 1
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of the Decree “On Local Taxes and Fees” — with
paragraph 20: “excursion and tourist fee”. The
decree was also supplemented with Article 17-2,
which defines the payers and the maximum fee
amount. The excursion and tourist fees were
available from 01.01.2001 to 26.06.2001. It
was canceled by the Law of Ukraine dated
07.06.2001 Ne 2515-1I11.

4. Local taxes collected during the taxa-
tion experiment

Analyzing the legal regulation of local taxes,
one cannot disregard the taxes that were col-
lected from 2003 to 2006 solely on the territory
of the Autonomous Republic of Crimea (ARC).
“Given the specifics of the socio-economic devel-
opment of the region”, the taxes were introduced
by the Verkhovna Rada of the Autonomous
Republic of Crimea (VR of the ARC) in agree-
ment with the Cabinet of Ministers of Ukraine.

Pursuant to Art. 39 of the Law of Ukraine No.
380-1V dated 26.12.2002 “On the State Budget
of Ukraine for 2003”, resolution No. 434-3/03
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dated 19.02.2003 of the VR of ARC approved
four provisions that establish the mechanism
for the collection of the following local fees in
the Autonomous Republic of Crimea: 1) for
the development of municipal public transport;
2) resort; 3) for the development of the recre-
ational complex; 4) from the owners of real
estate for the use of engineering infrastructure
and improvement of cities and settlements.

However, on May 28, 2003, the Cabi-
net of Ministers of Ukraine decided “to agree
with the proposal of the Verkhovna Rada
of the Autonomous Republic of Crimea relat-
ing to the introduction of local fees in 2003
as an experiment, i.e., the fee for the develop-
ment of the recreational complex in the Auton-
omous Republic of Crimea and the fee for
the development of passenger e-transport in
the Autonomous Republic of Crimea” (Reso-
lution of the Cabinet of Ministers of Ukraine
dated 28.05.2003, No. 875). That kind of parlia-
ment decision encouraged the VR of the ARC
to make specific amendments to the prior
resolution No. 434-3/03 dated 19.02.2003
(see sub-paras. 1.3—1.4, para. 1 of the Decree
of the VR of the ARC as of 05.06.2003 No.
587-3/03). Consequently, the mentioned stat-
utory act was expanded by para. 30!, and para.
30 was recognized as invalid. Thus, the Regula-
tion on the fee for the development of the rec-
reational complex in the ARC and the Regula-
tion on the fee for the development of passenger
e-transport in the ARC were approved.

Initiated in 2003, the experiment on col-
lecting the abovementioned two local fees in
the ARC, based on the Law of Ukraine No.
1344-1V dated 27.11.2003 and the Resolution
of the CMU No. 875 dated 28.05.2003, lasted
until 01.01.2005.

During the experiment, the concept of “tax
agent” was used for the first time — its defini-
tion was also enshrined. Thus, para. 4.1. para.
4 of the Regulation on the fee for the devel-
opment of the recreational complex in the AR
of Crimea determined that “the fee is collected
by tax agents — legal entities or individuals who,
regardless of their organizational and legal sta-
tus and their methods of payment of other taxes,
are obliged under this Regulation to accrue,
deduct or collect and pay the fee to the budget
on behalf and at the expense of a taxpayer, to
keep tax records and submit tax reports to tax
authorities following the current legislation, as
well as to be responsible for violation of the pro-
visions of this Regulation”.

The normative legal acts regulating the pro-
cedure for collecting the aforementioned local
fee enshrined their intended use. Thus, tax reve-
nues from the fee for the development of the rec-
reational complex, which was collected from

organized holidaymakers and unorganized hol-
idaymakers who arrived in the Autonomous
Republic of Crimea in their vehicles, were to be
allocated to implement joint projects with local
governments for the development of resort cit-
ies, finance activities related to reconstruction,
maintenance of the infrastructure of the resort
and tourism complex and preparation for
the resort season, and obtained revenues from
the fee, which was collected from other unor-
ganized holidaymakers, to cover the costs
specified by local councils during the approval
of budgets for the relevant year.

The fee for the development of passenger
electric transport was an additional source
of funds for developing public transport, first
of all, intercity passenger electric transport,
the purchase of school buses. As you can see,
the statutory purposes of the concerned local
fee were not fully consistent with its name.

The procedure for collecting fees defined
the budget type for their crediting, payment
name, and the code of income budget classifica-
tion (Table. 3).

At the same time, the order of the Min-
istry of Finance of Ukraine (MFU) No. 441
dated 09.07.2003 additionally introduced code
16011800 “Fee for the development of a rec-
reational complex in the Autonomous Repub-
lic of Crimea and code 16011900 “Fee for
the development of passenger electric transport
in the Autonomous Republic of Crimea” into
the systematized grouping of income (Order
of the Ministry of Finance of Ukraine No. 604
dated 27.12.2001 “On Budget Classification
and its Implementation”).

As we can see, the MFU did not fix a budget
classification code for analytical account-
ing of revenues from the fee for the develop-
ment of the recreational complex in the ARC.
However, the VR of the ARC did not amend
sub-paras. 4.7-4.8 of the normative legal act
establishing the procedure for the collection
of the relevant fee throughout the period of its
validity.

During the study of the legal regulation
of the collection of the fee for the develop-
ment of the recreational complex and the fee for
the development of passenger electric transport
in the ARC, it was found that the experiment on
their collection in the ARC was not agreed with
the Cabinet of Ministers of Ukraine after 2004. In
addition, the fees were administered in the ARC
throughout 2005 and for some time in 2006.

Therefore, there raised a logical matter
of the legal grounds for conducting a taxa-
tion experiment in the Autonomous Republic
of Crimea. It is known that:

1. Only the laws of Ukraine establish the tax-
ation system, taxes, and fees. From 01.04.1994
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Table 3
Conditions for the transfer of local fees approved by the Verkhovna Rada of the Autonomous
Republic of Crimea
Code of budget
Type of local fee Type of local budget Purpose of payment classification
Fee for the development
Budget of local of recreational complex from
. . . 16011801
self-government unorganized holidaymakers in
the ARC
Fee for the development Fee for the development
of the recreational com- of recreational complex from 16011800
plex in the ARC organized holidaymakers in
the ARC
Bugi?uzfégclﬁﬁit:n_ Fee for the development
of Crirrll)ca of recreational complex in 16011802
the ARC*
Fee for the development Fee for the development
of passenger electric of passenger electric transport 16011900
transport in the ARC in the ARC

“The fee is paid by unorganized holidaymakers who arrived in the Autonomous Republic of Crimea in own

vehicles.

Source: summarized by the author by relying on sub-paras. 4.7-4.8, para. 4 of the Regulation on the fee for
the development of the recreational complex in ARC, and sub-para. 6.2, para. 6 of the Regulation on the fee for
the development of passenger electric transport in the ARC.

to 01.01.2011, the role of that kind of a legal
act was the Law of Ukraine “On the Taxation
System”. Art. 1 of the Law determined that
“taxes and fees (mandatory payments), the pay-
ment of which is not prescribed by this Law, are
not payable” (from 20.03.1997 to 17.02.2000)
and “any taxes and fees (mandatory payments)
introduced by the laws of Ukraine must be
included in this Law” (from 20.03.1997 to
01.01.2011).

2. The Budget Code of Ukraine (BCU)
in force at that time enshrined that tax rev-
enues are considered only “.. local ... fees
stipulated by the tax laws of Ukraine” (para.
2 of Art. 9) and regulated the indicators
and provisions of the law on the State Bud-
get of Ukraine (para. 2 of Art. 38). According
to the BCU, the mentioned law cannot make
changes in the tax system and amend the pow-
ers of the Cabinet of Ministers of Ukraine.

3. The Autonomous Republic of Crimea
is authorized, pursuant to the legislation
of Ukraine, ... to conduct taxation experiments,
set local taxes and fees, .. exercise other
powers in the field of taxation” (Constitu-
tion of the Autonomous Republic of Crimea
dated 23.12.1998). The Constitutional Court
of Ukraine [decision No. 1-rp/2003 as
of 16.01.2003 (case No. 1-3/2003)] recognized
the provision of the Constitution of the Autono-
mous Republic of Crimea, approved by the Law
of Ukraine “On Approval of the Constitu-
tion of the Autonomous Republic of Crimea”
as of December 23, 1998, as complying with
the “Constitution of Ukraine (constitutional):
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“in accordance with the legislation of Ukraine ...
conducting taxation experiments”.

4. Thelistofissuesinrespectofwhichthe Auton-
omous Republic of Crimea carries out statutory
regulation is enshrined in Art. 137 of the Consti-
tution of Ukraine (Constitution of Ukraine dated
June 28, 1996, No. 254k /96-BP) —taxation issues
are out of its scope.

5. “Normative legal acts of the Verkhovna
Rada of the Autonomous Republic of Crimea ...
may not contradict the Constitution and laws
of Ukraine and are adopted in accordance with
the Constitution of Ukraine, laws of Ukraine,
acts of the President of Ukraine and the Cabi-
net of Ministers of Ukraine and for their imple-
mentation” (Constitution of Ukraine dated
June 28, 1996, No. 254k /96-VR).

In view of the above, we must state that
the Verkhovna Rada of the Autonomous
Republic of Crimea, having set local fees on
the territory of the ARC that are not prescribed
by the laws of Ukraine and having approved
the regulations governing the procedure for
their collection, exceeded its authority.

Thus, violations of the above rules called
into question the legality of the experiment on
collecting local fees in the ARC.

By the way, in 2006, the Commercial Court
of the ARC declared para. 30.1 of the Resolu-
tion of the Verkhovna Rada of the Autono-
mous Republic of Crimea No. 434-3/03 dated
19.02.2003 “On the Budget of the Autono-
mous Republic of Crimea for 2003 illegal
and invalid: it concerns the part of the approved
Regulation on the fee for the development
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of passenger electric transport in the Auton-
omous Republic of Crimea (15.03.2006, case
No. 2-28/5895-2006A [45]) and the part
of the Regulation on the fee for the develop-
ment of the recreational complex in the AR
of Crimea (Resolution of the Commercial Court
of the Autonomous Republic of Crimea dated
17.08.2006, case No. 2—10/11684-2006A).

The Sevastopol Commercial Court of Appeal
dismissed the appeals of the VR of the ARC
and upheld the above rulings of the Commercial
Court of the ARC (Rulings of the Sevastopol
Commercial Court of Appeal dated 22.05.2006,
case No. 2-28/5895-2006 A and dated 15.11.2006,
case No. 2-10/11684-2006A). The Verkhovna
Rada of the Autonomous Republic of Crimea,
in accordance with the procedure established by
law, did not appeal the court rulings.

However, despite the fact that the afore-
mentioned court rulings of the Sevastopol
Commercial Court of Appeal entered into
force on November 30, 2006, the Parlia-
ment adopts the Law of Ukraine No. 398-
V, sub-para. 8, para. 3 of the final provisions
of which, in 2007, “extended the experiment
on the introduction of some local fees con-
solidated in 2003 by the Verkhovna Rada
of the Autonomous Republic of Crimea in agree-
ment with the Cabinet of Ministers of Ukraine
(fee for the development of the recreational
complex in the Autonomous Republic of Crimea
and fee for the development of passenger
electric transport in the Autonomous Republic
of Crimea)”. In this regard, the order of the Cab-
inet of Ministers of Ukraine dated 07.02.2007,
No. 36-r instructed “the Council of Minis-
ters of the AR Crimea ... to quarterly inform
the Ministry of Finance about the experiment’s
progress, the receipt of funds to the budget
and their use”. It should be noted that, the res-
olution of the VR of the ARC No. 315-5/06
dated 28.12.2006 annulled the legal acts estab-
lishing the procedure for collecting the relevant
fees in 2007. Based on the information provided
by the State Tax Administration in the Autono-
mous Republic of Crimea (the letter of the State
Tax Administration in the Autonomous Repub-
lic of Crimea “On Regulation of the Recrea-
tional Fee” dated 18.10.2007 No. 1206/G/15-3),

throughout 2007, that is, at the time of adoption
of the CMU order, both fees were not collected.

Regulations on the fee for the development
of the recreational complex in the Autonomous
Republic of Crimea and Regulations on the fee
for the development of passenger electric trans-
port in the Autonomous Republic of Crimea
became null and void pursuant to the decree
of the VR of the ARC dated 16.01.2008
Ne 728-5/08.

Thus, due to the study of legal acts reg-
ulating tax relations, the author holds that
from 01.01.2004 to 31.12.2010, the tax system
of Ukraine included (Table. 1) 12 local fees,
of which five were subject to mandatory collect-
ing (afee for vehicle parking, a market fee, a hous-
ing allocation fee, a fee for a trade and service
license, a dog tax). Village, settlement, and city
councils decided to set local fees, the list of which
was enshrined in para. 2 of Art. 15 of the Law
of Ukraine “On the Taxation System”; developed
and approved the collection mechanism for each
established fee guided by the relevant norms
of Decree No. 56-93.

5. Local fees collected on the basis
of the Tax Code of Ukraine

With the enactment of the Tax Code
of Ukraine, the powers of local self-government
bodies in terms of establishing local taxes have
been preserved in full, while the list of local
taxes has changed. Three local fees began to be
administered from 01.01.2011, namely: a vehicle
parking fee, a tourist fee, and a fee for a business
license (Table 4). The latter was mandatory for
establishment by local self-government bod-
ies and was collected until 01.01.2015. The fee
for a commercial activity license was excluded
from the tax system due to the entry into force
of the Law of Ukraine dated 08.12.2014 No.
71-VIII, which modified para. 10.2 of Art. 10
and Art. 267 of the TCU.

As you can see (Tables 1-3), the parking
fee has been collected since 20.05.1993 until
the present. However, during this time, not only
the mechanism of its collection changed, but
also the name: from 01.04.1994 to 20.03.1997 —
parking fee, from 20.03.1997 to 01.01.2011 —
automobile parkingfee, from 01.01.2011 and until
now — a vehicle parking fee.

Table 4

Types of local fees under sub-para. 10.2 of Art. 10 of the Tax Code of Ukraine

The TCU text as of the following date

01.01.2011 (enactment)

from 01.01.2015 to the present

Vehicle parking fee

Fee for a trade activity license

Tourist fee

Source: summarized by the author.
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6. Conclusions

The mechanism of collecting local taxes,
which started working after the proclamation
of Ukraine’s independence in 1991, is constantly
developed and being improved. The Verkhovna
Rada of Ukraine Legal adopt acts which regu-
late tax relations and have the status of a law.
However, there is the case of the Parliament’s
delegation of its legislative powers to the Cabi-
net of Ministers of Ukraine. As a result, the Gov-
ernment adopted the Decree “On Local Taxes
and Fees” which laid the groundwork for the col-
lection of local taxes. The process of application
of delegated legislation was accompanied by
hasty decision-making: the delegation of powers
by the Verkhovna Rada of Ukraine to the Cab-
inet of Ministers of Ukraine and the beginning
of their implementation by the latter took
place before amending the Constitution (Basic
Law) of Ukraine; the Parliament adopted two
laws of Ukraine, different in name and content,
which had the same number that subsequently
adversely affected modification of one of them.

From01.10.1994 until theadoptionofthe Tax
Code of Ukraine, the tax system included 12
local fees, of which 5 were subject to manda-
tory charging. Amendments to their structure,
simultaneously enshrined in the Law of Ukraine

“On the Taxation System” and the Decree “On
Local Taxes and Fees”, resulted in the non-iden-
tity of the names and terms of fixing individ-
ual local fees. The tax system of that period
was characterized by the short-term existence
of some local fees, which were introduced
to attract additional funds to local budgets.
For the same purpose, during 2003-2006,
an experiment on fee collection was carried out
on the territory of the Autonomous Republic
of Crimea. In the normative legal acts regu-
lating the procedure for collecting the fees in
the ARC, the intended use of their tax reve-
nues was established and the legal consolida-
tion of the concept of “tax agent” was imple-
mented for the first time. The modern tax
system has two local fees. The local self-gov-
ernment body decides on their collection in
a particular territory.

A retrospective analysis of the legal regula-
tion of the collection of local fees in Ukraine has
allowed concluding that the rulemaking process
requires the following: 1) to improve the coor-
dination of actions of legislative and executive
authorities; 2) to take into account the norms
enshrined in interrelated documents; 3) execu-
tive authorities to comply with the limits of tax
authority established by law.
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TPAHC®OPMALIA MICHEBUX 350PIB ¥ MMOJATKOBIIA
CHUCTEMI YRKPAIHHA

Anoraiis. Mema. Metoio crarTi € BUBYEHHsT TparchopmMariil BUAIB MicieBuX 360piB B MOAATKO-
Bilf crCTeMi Ha OCHOBI PETPOCIEKTHBHOTO aHAJII3y iX TMPABOBOTO PETYJIOBAHHS; BUSABJICHHS HEOMIKIB
Ta TIO3UTUBHOTO J0CBI/LY TPABOTBOPUOI isLIbHOCTI B chepi onogaTkyBantsa. Memoou docnidycenns. J1is
JIOCATHEHHS MOCTABJIECHOI METH IIijl Yac J0CJi/UKEHHS 3aCTOCOBAHO 3araJibHOHAYKOBI (II0PIBHSAHHS, y3a-
TaTbHEHHS ) 1 CTIeTiaTbHi (PeTPOCIEKTUBHII aHAMTi3, KOHTEHT aHaJi3, JIOTIKO-IOPUANIHII METO/) METOII
HayKOBOTO IisHaHH:. Pe3yasmamu. IIpoananizoBaHo f10cBij geseryBanHs Bepxosroto Panoio Ykpa-
iHM 3aKoHOaBYMX TOBHOBaxKeHb Kabirmery MinicTpiB YKpaitu, paBoBi MmiicTaBu MPOBEICHHS €KC-
TIepUMeHTY B cdepi ormolaTKyBaHHs. PO3KPUTO MOCIiOBHICTD TPUITHSATTS OpTaHAMH 3aKOHO/IaBYO]
Ta BUKOHABYOI BJIAJIM HOPMATUBHO-IIPABOBUX aKTiB, SIKi PETYJIOIOTh BCTAHOBJICHHS Ta IIPOLELYyPU
CIIpaBJIsHHS MiceBUX 3060piB. B pesyJibrari HOpiBHAHHS IEpesiKiB MiclieBuX 300piB, OHOYACHO 3aKpi-
IJTEHNX Y JIBOX ITPpaBoBUX akTax (3axoH Ykpaian «[Ipo cucremy onopatkysanns» i expet «IIpo micresi
nozarky i 36opu» ), siki, B nepion 3 01.10.1994 p. it no npuitasitrst [logarkoBoro Kojekcy Ykpainu, Maiu
CHJTY 3aKOHY, BUSIBJIEHO HEIIeHTUYHICTb Ha3B i CTPOKIB 3aKpiljieH s OKpeMuX MicieBux 300pis. Buokpem-
JIEHO Mic1ieBi 300pu, SIKi CIIPABJISIICS 3 METO 3aJ1yYeHHS TOJATKOBUX KOIITIB Y MiCIieBi O107KeTH KOPOT-
KOCTPOKOBO Ta Y HMOPSJIKY HPOBEAEHHS €KCIepUMEHTY. Bifmiueno, 110 y HOpMaTHBHO-TIPABOBUX aKTaX,
110 BCTAHOBJIIOBAJIM [OPSA/IOK CHIPABJISTHHS MiCIIEBUX 300DiB B IOPSIIKY €KCIIEPUMEHTY, BIepIie BiIGy10Ch
MPaBOBE 3aKPITICHHS TOHITTS <TTOAATKOBUH areHT» i GYJI0 BPETYIBOBAHO IIIhOBE BUKOPUCTAHHS iX
MOIaATKOBUX HA/IXO/UKeHb. Bucnoexu. YKpaiHChKill I0/JaTKOBIi cuCTeMi XapaKTepHe CKOPOUYEHHS KiJb-
Kocti MicieBux 36o0pi. 3 2015 p. y Hiil HagiuyeThes ABa MictieBi 360pH, PIEHHS OO CPABJISHHS Ha
TIeBHIN TEPUTOPIi SAKNX MPUNMAETHCST OPTAHOM MiCI[EBOTO CaMOBPSIyBaHHS. MexXaHi3M MpaBOBOTO pery-
JIOBAHHSI MiciieBUX 300DiB, SIKUil 3ampaiiosas ticst nporosomenss B 1991 p. HesanesxkHocTi Ykpainu,
HOCTIHHO PO3BMBAETBCS i YOCKOHAMIOETHCA. BTiM, 111l Yac HOPMOTBOPUOTO MPOIECY HMPOMOHYETHCH:
1) mokpanwTH KOOpAMHAIIIO /il OPraHiB 3aKOHOIABYOI il BUKOHABYOI BJIaM; 2) BPAXOBYBATH HOPMH,
3aKpillJIeH] Y B3AEMOIIOB I3aHNX JIOKYMEHTAX; 3) OpraHaM BUKOHABYOI BJIA/IM IOTPUMYBATHUCH MEK TOBHO-
BakeHb y cdepi o1101aTKyBaHHs, BCTAHOBJIECHUX 3aKOHOM.

KimouoBi cioBa: jiekper, 3aK0H, Mic1ieBi 360pH, TOAATKOBHUIT KOJIEKC, TTOIATKOBA CHCTEMA.
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METHODOLOGICAL FUNCTION OF THE STATE
AND LAW THEORY

Abstract. Purpose. The purpose of the article is to consider the content of the methodological
function of the theory of State and law in the system of vectors of impact of law. Results. The
authors study the content of the methodological function of the State and law theory in the system o
fits vectors. The approaches available in modern legal literature to the definition of the functions of the State
and law theory, as well as their features are analysed. It is established that the functions of the State
and law theory are the main vectors of its scientific and educational impact on the State and legal reality,
defining and characterising the essence, content, social purpose, objectives and the aim of the State and law
theory in the system of legal sciences. The functions of the State and law theory are classified on the basis
of different doctrinal positions. Traditionally, the literature review reveals that the functions of the State
and law theory are political, ideological, methodological, interpretive, heuristic, prognostic, ontological,
systemically important, practically organisational, information, and communication. It is established that
a particular place in the system of functions of the State and law theory is occupied by a methodological
function, reflected in making of a conceptual and categorical apparatus of the system of legal sciences,
a universal legal language, which ensures uniformity in the classification and assessment of phenomena
by experts from different branches of law. Moreover, the specificities of the methodological function are
that the theories of State and law provide general scientific methods with the legal content, make a system
of special methods, use sectoral methods, facilitates the exchange of information between the legal sciences
on methodological knowledge. Conclusions. 1t is concluded that the State and law theory as a science
studies objective regularities of the advent, functioning and development of the State and law, dialectics
of the theory of knowledge of State and legal existence, the logic of discovering new regularities and legal
practice, etc. The subject matter of the State and law theory is closely related and correspondingly
determined by the functions performed by this legal science. All functions of the State and law theory are
interrelated and can produce a positive result only if they are carried out in a single, integrated manner.
The State and law theory performs a variety of functions in respect of its subject matter, using both its
elaboration and the work of other social and legal sciences.

Key words: State and law theory, subject matter of State and law theory, functions of State and law
theory, methodological function of State and law theory, conceptual and categorical apparatus of State
and law theory.

1. Introduction

The progressive development of domes-
tic legal science and higher legal education
is directly linked to the detailed elaboration
of methodological problems of the State and law.
At present, the State and law theory, which
has a general theoretical status in the system
of legal sciences, is faced with the important
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tasks of updating its content and reorienting
itself towards the study of State legal reality,
taking into account universally recognised
models of democracy, of functioning of social
and legal statehood and of mechanisms for
ensuring and protecting human and civil rights
and freedoms. To that end, State and law schol-
ars should critically rethink the achievements
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of the previous period and propose new, scientif-
ically based approaches to solving current prob-
lems of State and legal development and ways
of solving them (Tsvik, 2011, p. 11).

First, changes in the world, especially in
the post-Soviet area, over the past two decades
have had a significant impact on State and legal
phenomena that are the subject of the study
by general theoretical jurisprudence. This
requires a higher level of knowledge, the search
for new paradigms, methods and approaches,
the involvement of other sciences, and the study
of new linkages and properties of these phenom-
ena. Second, for decades, the views of many
legal theorists on legal science and its general
theoretical part have been bound by ortho-
dox Marxist-Leninist ideology. It gave rise
to an Etatist (State) and sometimes overtly
authoritarian and even totalitarian interpreta-
tion of law, which, despite the efforts of many
scholars to get rid of it, has survived to this
day. Legal theorists express diverse, sometimes
controversial, views not only on the science
of the general State and law theory and the rel-
evant academic discipline, but even on its name.
Third, the need to rethink the subject matter
and structure of general theoretical jurispru-
dence and the relevant academic discipline is
due to not only internal but also external fac-
tors, decisive among these is the rapid develop-
ment of global inter-State integration processes,
which, together with the economic, political
and legal sectors, cover science and education
as well.

Predominantly, the  subject  matter
of the general State and law theory is considered
as ascience of the general patterns of the advent,
development and functioning of the State
and law. It is obvious that reducing the subject
matter of State and law theory to the patterns
of the advent, development and functioning
of State and legal phenomena narrows the scope
of the study and extracts from it the most impor-
tant processes of knowledge and reform of vari-
ous phenomena of political and legal reality. This
also applies to the set of methods of the State
and law theory. In modern legal literature,
the methodology of the State and law theory is
interpreted purely from the epistemological per-
spective, ignoring the systemic approach. Such
perspective is one-sided, simplifies and narrows
the understanding of the essence and functions
of the State and law theory, since it performs,
in addition to solving cognitive problems, onto-
logical, methodological and other functions
(Kotsiubynska, 2012, p. 1).

The State and law theory as a science has
a considerable number of traditions that dif-
fer from each other in their content, functions
and way of existence. Political and legal knowl-

edge terminates outdated traditions, but retain
everything positive and viable, without which
further development of theoretical system is
impossible, because borrowing of positive is
the very “continuity in the interrupted”. The
development of the State and law theory is pos-
sible because of the invisible mechanisms of con-
tinuity of tradition and innovation (Zharovska,
2016, p. 253). The definition of the functions
of the State and law theory as a science pro-
vides a methodological basis for a comprehen-
sive and complete interpretation of its subject
matter. In this context, it is particularly impor-
tant to understand the methodological function
of the State and law theory in the system of vec-
tors of impact of the latter, which is the purpose
of this scientific article. It is proposed to put
it in effect through successful implementation
of tasks such as: first, to analyse the current legal
literature’s approaches to defining the functions
of the State and law theory and to identify their
characteristics; second, to classify the functions
of the State and law theory on the basis of dif-
ferent doctrinal perspectives; third, to explain
the methodological function of the State
and law theory, its place and role in the system
of legal knowledge and practice.

The scientific and theoretical basis
of this article consists of the scientific
works of domestic legal theorists, such as
Y.V. Bilozorov, S.D. Husariev, .M. Zharovska,
AM. Zavalnyi, M.I. Koziubra, A.M. Kolodii,
Y.V. Kryvytskyi, S.L. Lysenkov, O.V. Petryshyn,
P.M. Rabinovych, O.F. Skakun, O.D. Tykhomy-
rov, M.V. Tsvik, etc.

2. Defining the functions of state and law

The transformation of the basic sectors
of social life allows increasing the substantially
of the role of scientific research in the field
of the State and law. This is particularly true for
fundamental general theoretical studies, which
are of basic importance for objective knowl-
edge of State and legal phenomena and ways
of improving them. The advent, essence, func-
tioning and significance of the State and law
in the life of society, as well as their reflection
in the minds of people, are among the com-
plex and key issues in the legal science. Theo-
retical understanding of State and legal real-
ity and trends in the development of political
and legal processes is an objective necessity
and a vital condition for scientific knowledge.
Under the integrative and globalised changes
in the modern existence of mankind, the world
economic crisis, political conflicts, ecological
cataclysms and other transformational phe-
nomena, the State and law theory is undergoing
a stage of renewal and development. The causes
for the development of the State and law theory
can be divided into external and internal ones.
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External causes include: the needs of other
legal sciences, forms of legal consciousness,
legal practice that set defined objectives for
the State and law theory as a basic legal science
with, stimulate and guide scientific research, as
well as new facts that cannot be explained by
the existing theory. Internal causes are contra-
dictions in the very theory of the State and law,
or problems arising from the internal logic
of the development of the theoretical system
of the field of knowledge, caused by the perfor-
mance of its functions (Zharovska, 2016, p. 17).

The functions of any science reveal its
tasks to solve, its social purpose. The advent
of science is related to the social need to know
the world and systematise knowledge of it.
This knowledge is essential for sustaining life
in a changing human environment. Therefore,
every science has certain, intrinsic functions.
The essence and content of the State and law
theory, its specificities, place and role in the sys-
tem of social and legal sciences are most fully
and concretely revealed through the concepts
and types of functions of this legal science which
it performs, affecting the State and legal reality.
These functions enable to trace the develop-
ment of the system of general theoretical knowl-
edge, its influence on the totality of social rela-
tions, the scientific and practical significance
of the results of scientific research, the tasks for
State theory and the law (Hida, 2011, p. 35).
The term “function” (from Latin functio “perfor-
mance, execution”) means the area of activity,
the way of action of an object aimed at achiev-
ing a certain result. Each of the legal sciences,
including the State and law theory, has specific
functions, defined by the subject matter of this
legal science, and, on the other hand, relies on
public life and practice, interacting with other
legal sciences (Tymchenko, 2008, p. 32).

The literature review reveals various doctri-
nal approaches to the definition of the functions
of the State and law theory, such as:

— The main vectors of its theoretical
and practical use in society for the purpose
of progressive transformation (O.F. Scacun);

— The main vectors of its impact on the State
and law reality of and the development of other
legal sciences (M.V. Tsvik, D.O. Volk);

— The tasks to perform when researching its
subject matter (S.L. Lysenkov, A.M. Kolodyi,
0.D. Tykhomyrov, V.S. Kovalskyi);

— The main vectors of its impact on the devel-
opment of legal science, legal practice and legal
education (Y.M. Oborotov, N.M. Krestovska,
A.F. Kryzhanivskyi, L.H. Matvieieva);

— The main vectors of its scientific and edu-
cational impact on the State and legal reality,
defining and characterising the essence, content,
social purpose, objectives and the aim of the State
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and law theory in the system of legal sciences
(S.D. Husariev, A.Y. Oliinyk, O.L. Sliusarenko,
Y.V. Krivitskyi).

The functions of the State and law theory
are determined by the specificities of the subject
matter of this science and its place and role in
the system of legal sciences. However, the spec-
ificity of the State and law theory is that it has
both functions inherent in the legal science in
general and functions inherent only in the State
and law theory. According S.D. Husariev,
A.Y. Oleinik and O.L. Slyusarenko, the features
of the functions of the State and law theory are
as follows: first, they are the vectors of scientific,
cognitive and educational purpose; second, they
express the essence and content of the State
and law theory; and third, they define the social
purpose of the State and law theory in the sys-
tem of legal sciences; fourth, they characterise
objectives and the aim of the State and law
theory as a legal science (Husariev, Oliinyk,
& Sliusarenko, 2008, p. 24). According to
Y.V. Kryvytskyi, the features of the functions
of the State and law theory are as follows:
1) these are the main vectors of scientific
and educational action in the field of the study
of the subject matter of the State and law the-
ory, aimed at obtaining, systematising knowl-
edge of the State and law, as well as other
State and legal phenomena; 2) they are vectors
of basic scientific activity, the content of which
is the development of professional knowledge,
skills and abilities of a future lawyer; 3) these
are the vectors of impact that define and charac-
terise the essence, content, purpose, objectives
and goals of the theory of the State and of law as
alegal science. It should be agreed that the func-
tions of the State and law theory as a fundamen-
tal science in the legal study system ensure its
full and comprehensive transformation into
a sound theoretical and methodological basis
for the solution of current political and legal
problems in the field of science and practice.
The functions of the State and law theory char-
acterise social purpose, define the nature of this
science and its features as an independent type
of scientific activity (Hida, 2011, p. 36).

There are different classifications of the func-
tions of the State and law theory. For example,
according to the Encyclopaedic juridical lit-
erature, the State and law theory have main
functions, such as: ontological — knowledge
and explanation of the phenomena and processes
of the State and legal life of society; heuristic —
deep knowledge of the basic regularities of State
and legal existence and the discovery of new
regularities (“build-up” of knowledge); prog-
nostic — anticipating the further development
of the State and law on the basis of an adequate
reflection of its objective regularities and fortu-
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itous phenomena. Other functions of the State
and law theory are: methodological — forma-
tion of the conceptual apparatus of the system
of legal sciences; ideological — development
of fundamental ideas on ways of progressive
development of the State and law; political —
impact on shaping the State’s political course
and ensuring its scientific integrity; applied —
formulation of recommendations for practical
solutions to the problems of State and legal
construction (Skakun, 2004, p. 38). Accord-
ing to PM. Rabinovych, the general State
and law theory performs the following functions:
1) declaratory — identification and recording
of existing legal State phenomena; 2) interpre-
tive — explanation of the nature of legal State
phenomena and the reasons for their occurrence
and change, their structure, functions, etc,;
3) heuristic — discovery, detection of previously
unknown legal State regularities; 4) prognos-
tic — formulation of hypotheses and predictions
of the development of legal State phenomena;
5) methodological — the use of legal science’s
achievements as research tools to form, “build
up” new knowledge both in jurisprudence and in
other sciences (the provisions of the general
State and law theory are of particular impor-
tance in this area); 6) applied-practical — rec-
ommendations and proposals for the improve-
ment of legal and State institutions and entities;
7) ideological and educational — impact on
the formation and development of legal, as well
as moral and political, consciousness, univer-
sal worldview and general culture of actors,
and on the strengthening of prestige and author-
ity of law and the State. The use of interpretive,
heuristic and prognostic functions by the gen-
eral State and law theory is linked to the study
of the mechanism of legal State regularities,
while the exercise of its applied-practical func-
tion is linked to the determination of the mech-
anism of their use (Rabinovych, 2017, p. 137).

3. Features of the methodological function
of the theory of state and law

The list of basic functions of the State
and law theory varies from five (epistemologi-
cal (cognitive), systemically important, meth-
odological, prognostic, practical-indicative)
(Krestovska, & Matvieieva, 2015, p. 21) to 11
or more vectors of action (political, ideological,
methodological, interpretive, heuristic, prog-
nostic, ontological, systemically important,
practically-organising, informational, commu-
nicative) (Husariev, Oliinyk, & Sliusarenko,
2008, p. 24). A specific function is the unity
of the content, forms and methods, and it is
characterised by a certain autonomy, homogene-
ity and repetition. With regard to the available
views on this matter, Y.V. Kryvytskyi concludes
that the functions of the State and law theory

as a fundamental legal science are: ontological,
gnoseological, heuristic, prognostic, axiologi-
cal, methodological, ideological, educational,
communicative, applied (practical, applied-sci-
entific, applied-practical, practical-indicative),
integrative (systemically important). In addi-
tion to these main vectors of impact of the State
and law theory, the literature review reveals
political, (political and managerial), interpre-
tive, educational and information functions
(Hida, 2011, p. 40).

The functions of the State and law theory,
which reflect the specificities of its scientific
status and the specificity of the subject mat-
ter, should include, first of all, methodological
one. The latter takes the form of a conceptual
apparatus and a methodological tool for the sys-
tem of legal sciences, construction of a univer-
sal legal language, which ensures uniformity
in the classification and assessment of State
and legal phenomena by experts from different
branches of law.

In the context of the issues raised, the scien-
tific heritage of prominent legal scholars of previ-
ous historical generations should be mentioned,
in particular, O.V. Surilov, who focuses on
the study of the functions of the State and law
theory. The functions of science generally refer
to the main vectors of impact of science on
society in general and on its individual sectors.
The scientist argues that functions of the State
and law theory express both the essence, con-
tent, social, scientific-cognitive and educational
purpose. The functions of the State and law
theory are determined by the characteristics
of the subject matter. Among the functions
of the State and law theory, O.V. Surilov under-
lines the methodological function. He consid-
ers that the State and law theory in the system
of legal science has a methodological function.
O.M. Vasyliev wrote about the methodological
nature of the State and law theory in the late
1970s. On the contrary, D.A. Kerimov argued
that there could not be a separate methodo-
logical science in the legal system. The dia-
logue on the topic whether the general theory
of the State and of law is a methodological
science or a science of methodological signif-
icance seems to be unimportant, according to
O.V. Surilov, because the State and law theory
is considered the methodological science due
to its methodological significance in the sys-
tem of legal research at different levels. Fur-
thermore, he considered attempts to contrast
the methodological aspect of the State and law
theory with its theoretical aspect as unsubstan-
tiated, because the theory implies methodology,
which is inconceivable beyond the theory. It is
impossible to imagine methodological knowl-
edge outside the theoretical form of its pres-
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entation. O.V. Surilov argues that an opposing
view, according to which general theory in gen-
eral acts as a methodological science, as a cre-
ative method of scientific knowledge of reality
in all its manifestations, is inadmissible. The
scientist states two objections: first, the the-
ory as a system of knowledge is not limited to
methodology; it is broader; second, although it
has a rich methodological content in the legal
science system, it cannot fully assume the func-
tion of methodological support (maintenance).
Any field of legal knowledge has a methodolog-
ical component without which special scientific
research would be meaningless (Arnautova,
2012, p. 218).

According to M.V. Tsvik and D.O. Volk,
the general theory of the State and law performs
a methodological function. The provisions
on development patterns of State and legal
phenomena, considered by this science, its
theoretical schemes and scientific forecasts
form the methodological basis for all other
legal sciences to study their subjects. The sys-
tem of legal concepts developed by the State
and law theory is of extraordinary importance
for the entire science. Without the scientific cat-
egories of the form of the law, the system of law
and its components, legal relations, their actors
and objects, legal fact, offence, etc., sectoral legal
sciences will not be able to perform their scien-
tific tasks fruitfully. Moreover, a unified concep-
tual apparatus is a prerequisite and an integral
part of successful law-making, law-enforcement,
interpretation and other legal activities (Tsvik,
2011, p. 23). According to S.L. Lysenkov,
the methodological function is manifested pri-
marily in the fact that the general State and law
theory formulates a system of concepts related
to State and legal phenomena and develops
methods of studying these phenomena, used
by all other legal sciences. The success cogni-
tive law research depends mainly on the mas-
tery of using the appropriate methodology for
the study of State and legal phenomena, on

the correct understanding and proper applica-
tion of the conceptual apparatus. Theoretical
knowledge is a prerequisite for the correct solu-
tion of any practical law-making, law-enforce-
ment or law-enforcement problem. Indeed, it is
the methodology developed by the general the-
ory that enables to interpret properly facts, to
group them according to certain links and rela-
tions, and contributes to the unmistakable find-
ing of the applicable legal provision (Lysenkov,
2006, p. 17).

4. Conclusions.

Therefore, the above-mentioned
allows the author to assert that the State
and law theory as a science studies objec-
tive regularities of the advent, functioning
and development of the State and law, dialectics
of the theory of knowledge of State and legal
existence, the logic of discovering new regular-
ities and legal practice, etc. The subject matter
of the State and law theory is closely related
and correspondingly determined by the func-
tions performed by this legal science. All func-
tions of the State and law theory are interre-
lated and can produce a positive result only if
they are carried out in a single, integrated man-
ner. The State and law theory performs a variety
of functions towards its subject matter, drawing
on both its heritage and the work of other social
and legal sciences. A particular place in the sys-
tem of functions of the State and law theory is
taken by a methodological function, reflected in
making of a conceptual and categorical appara-
tus of the system of legal sciences, a universal
legal language, which ensures uniformity in
the classification and assessment of phenomena
by experts from different branches of law. The
specificities of the methodological function are
that the theories of State and law provide gen-
eral scientific methods with the legal content,
make a system of special methods, use sectoral
methods, facilitates the exchange of information
between the legal sciences on methodological
knowledge.

References:

Arnautova, L.P. (2012). O.V. Surilov pro pryznachennia ta funktsii teorii derzhavy i prava [Surilov on the
purpose and functions of the State and law theory]. Aktualni problemy derzhavy i prava — Current issues of state

and law, 67, 214-221 (in Ukrainian).

Hida, Ye.O. (2011). Teoriia derzhavy ta prava [Theory of state and law]. Kyiv : FOP O.S. Lipkan (in Ukrain-

ian).

Husariev, S.D., Oliinyk, A.Yu., & Sliusarenko, O.L. (2008). Teoriia prava i derzhavy [State and law the-

ory]. Kyiv : Pravova yednist (in Ukrainian).

Kotsiubynska, O.Iu. (2012). Teoriia derzhavy i prava: systemnyi analiz suchasnoho stanu ta perspektyv
rozvytku [Theory of state and law: a systematic analysis of the current state and prospects]. Extended abstract

of candidate’s thesis. Lviv (in Ukrainian).

Krestovska, N.M., & Matvieieva, L.H. (2015). Teoriia derzhavy i prava [Theory of state and law]. Kyiv :

Yurinkom Inter (in Ukrainian).

Lysenkov, S.L. (2006). Zahalna teoriia derzhavy i prava [General theory of state and law]. Yuryskonsult

(in Ukrainian).

12



1/2022
THEORY OF STATE AND LAW

Rabinovych, P. (2017). Zahalna teoriia prava i derzhavy [General theory of law and state]. Kharkiv : Pravo
(in Ukrainian).

Skakun, O.F. (2004). Teoriia derzhavy i prava [Theory of state and law]. Ukr. Entsykl (in Ukrainian).

Tsvik, M.V. (2011). Zahalna teoriia derzhavy i prava [General theory of state and law]. Kharkiv : Pravo
(in Ukrainian).

Tymchenko, S.M. (2008). Aktualni problemy teorii derzhavy ta prava [Current problems of the State and law
theory]. Kyiv : KNT (in Ukrainian).

Zharovska, I.M. (2016). Suchasna teoriia derzhavy i prava: tradytsiinist ta novatorstvo pidkhodiv [Mod-
ern theory of state and law: traditionalism and innovation of approaches]. Visnyk Natsionalnoho universytetu
«Lvivska politekhnika» — Bulletin of the National University "Loiv Polytechnic”, 837, 252—257 (in Ukrainian).

Zharovska, I.M. (2016). Teoriia derzhavy i prava yak fundamentalna ta svitohliadna dystsyplina [ The State
and law theory as a fundamental and ideological discipline]. Chasopys Kyivskoho universytetu prava — Journal of
Kyiv University of Law, 3, 15-18 (in Ukrainian).

Bipa Kauyp,

Kanouoamxa 10puduuHux Hayx, doyenmya, 3asioysauxa xagedpu meopii ma icmopii depacasu i npasa,
Hauionanvnuii ynisepcumem 6iopecypcis i npupodoxopucmyeanms Yxpainu, eymuys I'epoie Oboponu,
15, Kuis, Ykpaina, indexc 03041, Kachur Vira@ukr.net

ORCID: orcid.org/0000-0002-4372-491X

Cepeiii Kosin,

doxmop 1opuduunux nayx, douenm xagpedpu meopii ma icmopii Oepacasu i npasa, Havionanvuil
ynisepcumem 6Giopecypcie i npupodoxopucmyeanns Yxpainu, eynuus Iepois Oboponu, 15, Kuis,
Yipaina, indexc 03041, kozinsergey2010@ukr.net

ORCID: orcid.org/0000-0001-7640-4579

METO/10JIOTTYHA ®YHKIIIA TEOPII TEPKABH I IIPABA

Anoranisg. Mema. MeToio cTaTTi € OCMUCJECHHS 3MICTy METO/0JIOrYHOI (DYHKIIT Teopii aep:kaBu
i mpaBa B cuCTeMi HANPsIMiB fiii ipaBa. Pe3yasmamu. Y cTaTTi aBTOP JOCTI/PKYE 3MICT METOOIOTIIHOT
(ynxmii Teopii rep:kaBu i MpaBa B cucTeMi HanpsAMiB ii fil. [[poanazizoBano HasgBHI B Cy4YacHiii I0pH/IITY-
Hiii JliTepaTypi MiAX0AM 0 BUSHAYCHHS MOHATTS (DYHKIH Teopil Jep:kaBy i npaBa, a TaKOX BUOKPEM-
JieHo ix o3Haku. Beranosrieno, mo GyHKIli Teopii fep:kaBy i ipaBa — Iie OCHOBHI HAINIPSMU ii HAyKOBOi
Ta HABYAJTBHOI /il Ha /IepsKaBHO-TIPABOBY /IICHICTB, IO BU3HAUAIOTH i XapaKTepU3yIOTh CYTHICTD, 3MiCT,
colliasibHe TIPU3HAYCHHS, 3aBaHHA 1 METY TEOopii Jiep:KaBu Ta 1paBa B CUCTEMi I0PUIMYHUX HAyK. 37iii-
cHeHO kJyacudikaiiito GyHKIIiiT Teopii epkaBu i TpaBa Ha TMiCTaBi PI3HUX JOKTPUHATIBHUX MO3UIIi. Tpa-
JMITHHO y (haxoBiit JiTepaTypi BHOKPEMJITIOIOTH Taki (DyHKIIT Teopii fepskaBu i mpasa: oI THYHY, i/1e0J10-
TiYHY, METOZIOJIOTIUHY, IHTEPIIPETAIliiiHY, €BPUCTUUHY, TPOTHOCTUYHY, OHTOJIOTIUHY, CUCTEMOYTBOPIOIOYY,
MPaKTHYHO-OPTaHi3aTOPChKYy, iHopMaltiiiny, KOMyHIKaTHBHY. 3'ICOBaHO, 110 0COOJIMBE MiCIle B CHCTEMI
(ynKMii Teopii AepkaBy i MpaBa 3aiiMae METO/OJIOTIUHA, KA BHPAKAEThCS Yy (OPMyBaHHI TIOHATTEBO-
KaTeropiajibHOTO arapary CUCTeMU IOPUANYHUX HAyK, CTBOPEHHI YHIBEpCAJIbHOI IOPUAMYHOI MOBH, 110
peasibHo 3abe31edye OHOMAHITHICTD y KTacu(ikallii Ta omiHIi aBuil GpaxiBIAMI Pi3HIUX TaTy3eil mpasa.
OcobaBoOCTI METOAOMOTTUHOI (DYHKIT MOJISATAIOTH TAKOK Y TOMY, IO TEOpis AepKaBU Ta MPaBa HAlA€e
IOPUIMYHOTO 3MICTY 3araJibHOHAYKOBUM METO/[aM, CTBOPIOE CHCTEMY CIEIiaJIbHUX METO/iB, BUKOPHCTO-
BYE Taly3eBi METO/IH, CIIpHsie€ 0OMIHY iH(POPMAIIEI0 MK IOPUINYHUMI HAyKaMU CTOCOBHO METOOJIOTIY-
HUX 3HaHb. Bucnoexu. 3pobiieHO BICHOBOK, 110 TEOPis [Aep/KaBM 1 IpaBa K HayKa BUBYAE 00 €KTHBHI
3aKOHOMIPHOCTI BUHUKHEHHS, (DYHKIIIOHYBaHHS i PO3BUTKY JICPKABY i T1PABA, [ialeKTUKY TEOPil Mi3HaH-
HsI JIEP/KABHO-TIPABOBOTO OYTTsL, JIOTIKY BIIKPUTTSI HOBUX 3aKOHOMIPHOCTEH i IOPHIANYHY IIPAKTHKY TOIIIO.
[Ipeamer Teopii AepkaBy i MpaBa TICHO OB I3aHMH | BIAMOBIAHUM YMHOM 00YMOBJIEHUH (DYHKIISIMH, SIKi
BUKOHYE 1151 FOPUIMYHA HayKa. Yci (DyHKIL Teopii fiep:kaBu i paBa B3a€MOTIOB's13aHi MiK cOO0I0 1 MOKYTh
3a0e3MeYNTH TTO3UTUBHIUIA PE3YJIBTAT JIMIIE 32 YMOBH, 110 OY/IyTh 3/iiiCHEeH] B €HOCTI, KOMILIeKCi. Teopist
JIEpKaBH i TIpaBa BUKOHYE Pi3HOMaHITHI (GyHKIIT 1010 CBOTO TIPEAMETa, BUKOPUCTOBYIOUH SIK BJIACHUIT
JIOPOOOK, TaK 1 HAIPAIIOBAHHS IHIKMX CYCIIIBHUX Ta IOPUANIHUX HAYK.

KirouoBi ciioBa: Teopist iep:kaBu i 1paBa, npeMeT Teopii gepskasu 1 mpasa, GyHKIIT Teopii gepskaBu
1 TpaBa, METO/I0JIOTIYHA (DYHKITiSI Teopil Iep:KaBy i TTpaBa, TOHATTEBO-KATeTOPiaTbHII amapaT Teopii fep-
KaBH 1 1IpaBa.

The article was submitted 15.02.2022

The article was revised 09.03.2022
The article was accepted 30.03.2022

73



1/2022
THEORY OF STATE AND LAW

UDC 342.156
DOIT https://doi.org/10.32849/2663-5313/2022.1.12

Inna Pidbereznykh,

Candidate of Historical Sciences, Associate Professor, Applicant, Scientific Institute of Public Law, 2a,
H. Kirpy str., Kyiv, 03035 Domuschi_Liudmyla@ukr.net

ORCID: orcid.org/0000-0002-5124-8514

Pidbereznykh, Inna (2022). U.S.-Philippine national security
and defence relations in the early XXIst century. Entrepreneurship, Economy and Law, 1, 74-79,
doi: https://doi.org/10.32849/2663-5313,/2022.1.12

U.S.-PHILIPPINE NATIONAL SECURITY
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XXIst CENTURY

Abstract. Purpose. The aim of the article is the historical and legal study of U.S.-Philippine relations
in national security and defence in the early XXIst century and its impact on the internal development
of the country. Results. The article forms the state of affairs in U.S.-Philippine relations in national
security and defence at the beginning of the XXIst century. The author describes the content of U.S.-
Philippine problems, the degree of conflict and contradictions in the field of military security. The focus
is on the disclosure of the dynamics and direction of U.S. military doctrine towards the Philippines
and its impact on the internal development of the country. In the study, the author analyses the trends
and prospects of development of the U.S. strategy in relation to the military influence of the Philippines
on the dynamics of processes in the Asia-Pacific region. It is noted that the joint activities of the United
States and the Philippines in the international arena by harmonising the interests of administrative and legal
framework of the national security of the countries under study provide opportunities for strengthening
their positions and better internal development. However, we should not forget the individual challenges to
the national security of countries that arise from time to time. U.S. politicians regard the Philippines as a major
outpost off the coast of the PRC, as the key to increasing domination over the Pacific Ocean. Maintaining
a sustainable relationship with Washington provides the Philippines with opportunities to strengthen its
international standing, which could be an indicator of the success of independent foreign policy. Conclusions.
It is concluded that the U.S.-Philippine Military Alliance on National Security and Defence has become
a credible guarantee of peace and security in the region. All instruments of the administrative and legal
framework were aimed at military strategic goals, expanding the geographical boundaries of democracy
and increasing the joint global fight against terrorism and countering terrorist activities and propaganda.
That is why the joint activities of the United States and the Philippines in the international arena by
harmonising the interests of administrative and legal framework of the national security of the countries
under study provide opportunities for strengthening their positions and better internal development.
However, we should not forget the individual challenges to the national security of countries that arise
from time to time. It should be noted that U.S.-Philippine relations in national security and defence are one
of the possible aspects of ensuring stability and prosperity in the Asia-Pacific region.

Key words: administrative and legal framework, fight against terrorism, military doctrine, internal
relations, external relations, instruments, national security, defence, USA, Philippines.

1. Introduction

The relationship between the U.S.
and the Philippines is classified as a special
relationship. The countries were together dur-
ing World War II, defending freedom from fas-
cism and having common foundations for what
the future world should be. The Washington
administration acted as a protector of the exter-
nal and internal security of the Philippines
and took active measures to stabilise the polit-
ical situation, preserving the democratic sys-
tem of the country. After the terrorist attack
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of September 11, 2001, Washington began to
form an international anti-terrorist coalition,
in which the Philippines, with its example
of domestic threats and traditions of coopera-
tion with the U.S. has become almost an ideal
partner. This was translated into new military
assistance tranches and the active involvement
of U.S. military and social experts in the process
of dismantling terrorist bases and developing
infrastructure on the island of Mindanao, Par-
ticipation of Philippine peacekeepers and com-
munity leaders in the Iraq campaign and other
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joint projects. The mutual interests of both
States are important enough to maintain coop-
eration between the two countries in the field
of security and defence.

General theoretical issues of the administra-
tive and legal regulatory mechanism for security
have been studied, including by legal experts
in administrative law, but taking into account
the current state and development of national
security of Ukraine and its permanent transfor-
mation. It is necessary to consider the foreign
experience of the national security genesis using
elementsof diachronic and synchronous compar-
ison. Our considerations are based on the scien-
tific works by scientists such as O.M. Bandurka,
A.L. Berlach, Y.P. Biytiak, I.P. Holosnichenko,
V.V. Verkhohliad, R.A. Kaliuzhnyi, V.H. Kom-
ziuk, O.V. Kuzmenko, V.Y. Nastiuk, A.V. Nosach,
V.I. Olefir, A.A. Starodubtsev, V.V. Sokurenko,
M.M. Tyshchenko, M.V. Tsvik, and others.
Some aspects of U.S.-Philippine relations
development have been covered by N. Horod-
nia and I. Pidbereznykh. The aim of the article
is the historical and legal study of U.S.-Philip-
pine relations in national security and defence
in the early XXIst century and its impact on
the internal development of the country.

2. The areas of Philippine-U.S. National
Security and Defence Cooperation

It should be noted that, according to
V.A. Antonov, the functioning of the security
system is carried out within the framework
of the State’s security policy. Thus, security
measures, designed to protect the national
interest of the country, are foreseen, planed,
organised and implemented (doctrines, strat-
egies, concepts and programmes). In particu-
lar, the history of the formation and devel-
opment of the Ukrainian statehood confirms
that the institution of security is determined
by factors such as the social division of labour,
social differentiation of members of society,
the struggle for economic and political power,
the National Liberation Movement for
the Affirmation of the Nation State. In the sci-
entific knowledge of the category of security,
the study of the latter as a specific legal con-
cept and the development of an appropriate
methodology of this study are very important.
As a matter of principle, the approach to defin-
ing security should consider it from the human
security perspective, which is the fundamental
constitutional and legal basis of this concept,
which regulates security relations (Antonov,
2018, pp. 25-26).

The close ties between the Philippines
and the United States in the area of national
security and defence in Southeast Asia
are based on the Mutual Defence Treaty
between the United States and the Republic

of the Philippines of August 30, 1951 (Mutual
Defence Treaty Between the United States
and the Republic of the Philippines, 1951),
which established and strengthened U.S.-Phil-
ippine Military Alliance to “act to meet the com-
mon dangers, armed attack on the metropolitan
territory of either of the Parties, or on the island
territories under its jurisdiction in the Pacific
or on its armed forces, public vessels or aircraft
in the Pacific” (Valencia, 2019). Growing con-
cerns about maritime security, especially Chi-
na’s actions in the South China Sea, have led
the Philippine leadership to re-emphasise its
security and defence relations with the United
States. Furthermore, the achievements of coop-
eration in the field of security and defence
include the establishment of a bilateral strate-
gic dialogue, in particular through the signing
of the Enhanced Defence Cooperation Agree-
ment (EDCA), aimed at Philippines maritime
security, its ability to participate in counter-ter-
rorism and counter-insurgency operations
and to respond to natural disasters (Greitens,
2016, pp. 3—4).

The United States of America has consist-
ently noted the need to protect vital national
security and defence interests in South-East
Asia, in particular in support of naval and air
bases, bilateral cooperation in national security
and defence and the global fight against terror-
ism since 2001.

The administrative and legal framework
for U.S. national security and defence policy
involved supporting the U.S.-Philippine alliance
and stability in Southeast Asia, namely provid-
ing assistance to the Armed Forces of the Phil-
ippines (AFP) in the fight against terrorism,
modernisation and administrative reforms; sup-
porting the peace process in Western Mindanao;
promoting broad-based economic growth
and human rights; helping the Philippines to
build stable and flexible democratic institu-
tions; strengthening democratic governance
and supporting the efforts of the Government
of the Philippines to promote comprehensive
development and security and defence cooper-
ation in the Indo-Pacific region. United States
aid to the Philippines contributed to broad-
based economic growth, security, improved
health and education for Filipinos, promoted
democratic  values, strengthened regional
and global partnerships between the State
Department, Ministry of Defence, United
States Agency for International Development
(USAID). Moreover, the aid is aimed at enhanc-
ing cooperation through a State-wide approach
that supports a free and inclusive Indo-Pacific
region. Over the past decade, the United States
has provided more than $143 million to the peo-
ple of the Philippines, deployed more than 50 U.S.
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ships and aircraft, about 1,040 U.S. troops for
humanitarian relief operations in the aftermath
of Typhoon Haiyan/Yolanda, which ravaged
the country in 2013 (Philippine-United States
Bilateral Relations Fast Sheet, n.d.). Therefore,
historical lessons enable to state that the United
States of America has long streamlined its rela-
tions with the Philippines through the implemen-
tation of statutory activities of national security
and defence actors to strengthen its cooperation
and training, including how to further optimise
processes in case of disasters.

In addition, since 2002, the United States
of America has provided non-military assistance
through the Joint Special Operations Task
Force-Philippines (JSOTF-P). Philippine-U.S.
counter-terrorism efforts have enabled to signif-
icantly reduce the number of terrorist threats
from several Islamist organisations, including
the New People’s Army, Abu Sayyaf, Jemaah
Islamiyah. Joint activities include a signifi-
cant non-military component and help reduce
incentives for civilians and insurgents to join
separatist and terrorist organisations (Lum,
2012). That is, through the administrative
and legal framework of the activities of national
security and defence entities, national security
and defence are being established.

An individual component of the adminis-
trative and legal framework for national secu-
rity and defence are the meetings of the heads
of powers of the USA and the Philippines,
including the global war against terrorism, sup-
port of operations in Iraq by Philippines, U.S.
economic assistance, successful deployment
of U.S. troops in the southern Philippines,
giving the Philippines greater access to U.S.
defence equipment and materials. Therefore,
the President of the Philippines commented:
“We believe that U.S. leadership and interac-
tion with the USA makes the world safer for all
of us” (Garamone, 2003).

In 2014, U.S. President Barack Obama
directed U.S. policy to restore balance with
Asia through defence and security cooperation,
human trafficking and exchange, Philippine
membership in the Trans-Pacific Partnership,
ete. (Philippines. Office of the Historian, n.d.).

In order to provide access to U.S. ships,
U.S. aircraft transferred two ships to the Phil-
ippine Navy: Weather High Endurance Cutter
(WHEC) — BRP Gregorio Del Pilar (formerly
USCGC Hamilton) and Weather High Endur-
ance Cutter (WHEC) — BRP Ramon Alcaraz
(formerly USCGC Dallas) (Philippine-United
States Bilateral Relations Fast Sheet, n.d.).
These vessels were utilised to patrol Philippine
waters, conduct search and rescue operations as
well as deliver relief supplies to typhoon victims.
The White House noted that Obama’s meeting
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with Aquino would “highlight economic rela-
tions and security cooperation between the two
countries, including through the modernisation
of the defence alliance, efforts to expand eco-
nomic ties and spark economic growth through
the Partnership for Growth, and through our deep
and enduring people-to-people ties” (Obama to
arrive in Manila April 28, 2014).

3. U.S. National Security and Defence
trends

The National Security Strategy, the most
comprehensive document of the Presidential
Administration of B. Obama, which set out
the principles and priorities for how America
will continue to lead the world to greater peace
and new prosperity (The 2015 National Secu-
rity Strategy, 2015; Jennings, 2018).

That document affirmed the value of joint
actions, particularly in addressing the problems
of aggression, terrorism and disease. Building
on the unique capacity of the United States to
mobilise and lead the international community,
the 2015 National Security Strategy argued that
strong and sustainable U.S. leadership contrib-
utes to global security and prosperity, dignity
and human rights. The Washington adminis-
tration has called for strategic patience and per-
severance, given the fact that the country does
not have infinite resources. This confirmed that
difficult choices were made among many com-
peting priorities, warning against over-cover-
age, as many security problems did not have
quick and easy solutions. The implementation
of the Strategy is a combination of military
power and diplomacy. What others regard as
indecisiveness, Obama explained as calculated
choices to avoid being drawn into unnecessary
conflicts and wars. Coalition-building and part-
nerships, rather than the use of force, were
touted as better strategies in addressing threats
of terrorism and aggression (Pabelifia, 2015).

Moreover, the deterioration in U.S.-Phil-
ippine relations following the election of Pres-
ident Rodrigo Duterte in June 2016, whose
policy was based on stopping the sale of illegal
drugs, human rights organisations accused him
of allowing the police to shoot suspects without
a trial, resulting in the death of more than 7,000
people (The 2015 National Security Strategy,
2015; Jennings, 2018).

According to Richard Javad Heydarian,
Duterte pursues pragmatic foreign policy, defined
by “strategic rebalancing” between the United
States of America and China (Watts, 2016).

In administering national security, the Phil-
ippines has sought to preserve its security ben-
efits from the United States of America, as well
as to increase commercial and economic benefits
from China. But the practical advantage of this
long-standing alliance has been to the advan-
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tage of both the U.S. and the Philippines.

The Armed Forces of the Philippines, as
one of the weakest military forces in the region,
relied heavily on the United States to address
its security concerns, including tensions in
the South China Sea, terrorism and natural
disasters. The military has played an impor-
tant role in the security of the country and has
been vital to peace processes with communist
rebels and rebel groups. Defence Secretary Del-
phin Lorenzana has expressed clear support for
the U.S. Mutual Defence Treaty. The United
States continued to enjoy great support among
ordinary Filipinos despite these developments.
According to the 2016 Philippine Public Opin-
ion Poll, 76% of respondents stated that they
had “strong confidence” in the United States,
and only 22% gave the same answer for China.
In addition, the military remained largely pro-
U.S., despite growing nervousness in the defence
bureaucracy (Khzmalyan, 2019).

Therefore, the historical facts prove not
only the clearly regulated activities of national
security actors has a significant impact on
the administrative and legal framework for
national security, but also have the political
situation between countries, the peculiarities
of their zones of influence.

In 2018, the National Defence Strategy
(NDS) was developed based on two earlier
strategic documents — the National Secu-
rity Policy (NSP) for 2017 and the National
Security Strategy for 2018 (National Security
Policy for Change and Well-Being of the Fili-
pino People, n.d.). The NSP outlined, in broad
strokes, the overall national security objectives
of the government. The NSS, on the other hand,
categorized the Philippines’ national security
interests into “core,” “important,” and “other.”
These interests were then harmonized into
national security goals from which broad strate-
gic courses of action were identified. The NDS
“maps the planning, prioritization, and resourc-
ing processes in line with the identified priori-
ties and outcomes of the NSS” (The Philippines
National Defence Strategy — Analysis, 2019).

Indeed, the NDS identified six of the twelve
national security goals which are most relevant.
Among others, these national security goals
included: safeguarding and preserving national
sovereignty and territorial integrity, ensuring
maritime and airspace security, strengthening
international relations. Anchored on the rele-
vant national security goals, the NDS identified
two categories of defence missions: external,
and internal. The external defence missions are:
Maritime and Air Defence Mission (MarAD),
Cyber Security Mission (CS), and Security
Cooperation and Engagement Mission (SCE)
(The Philippines National Defence Strategy —

Analysis, 2019).

Recognising the interrelatedness between
national security and defence instruments, it
appeared that the NDS has three major impli-
cations. First, the NDS strategic environment
assessment situated the country’s external polit-
ico-security challenges within the broader pur-
view of the U.S.-China geostrategic competition
that will likely shape the dynamics of Asia-Pa-
cific in the foreseeable future. The instrument
emphasized that the “overall strategic backdrop
and geopolitical landscape of the Asia-Pacific
lies on the U.S.-China rivalry, which proves to
be a vital consideration for the strategic deci-
sions of the country” (The Philippines National
Defence Strategy — Analysis, 2019).

It should be noted that the bilateral strate-
gic dialogue was the main forum for discussing
the range of political, economic cooperation
between the Philippines and the United States:
defence and security; economy, development
and prosperity; regional and global diplomatic
engagement; rule of law and law enforce-
ment [17]. Both sides recognized the impor-
tance of a strong Philippines-U.S. alliance
in enhancing security cooperation and pro-
moting regional stability and prosperity. The
Philippines and the United States pledged to
strengthen security and defence cooperation,
including by improving defence infrastructure,
personnel and logistics procedures, as well as
increasing mutual communication and coordi-
nation on the operational elements of regional
security. In this context, both sides commit
to begin planning on a range of activities to
improve maritime domain awareness. In this
context, both sides reaffirmed their commit-
ment to plan a range of actions for freedom
of navigation, overflight, and other lawful uses
of the South China Sea, and stressed the impor-
tance of peacefully resolving disputes in accord-
ance with international law, as reflected in
the Law of the Sea Convention. Both sides
also emphasized the importance of concluding
an effective and substantive Code of Conduct
(COC) that would not prejudice the rights
under international law of both claimant States
and non-claimant States in the South China
Sea (8th Philippines-United States Bilateral
Strategic Dialogue (BSD) Joint Statement,
2019). High-level officials committed to deep-
ening their work against terrorism and violent
extremism by improving information-sharing
and port and aviation security to prevent ter-
rorist attacks in the Philippines and the tran-
sit of foreign terrorist fighters into and within
the country. In addition, both delegations com-
mitted to upholding international best prac-
tices to detect and combat money laundering
and the financing of terrorism, to deepen their

17



1/2022
THEORY OF STATE AND LAW

cooperation in expanding legal aid services (8th
Philippines-United States Bilateral Strategic
Dialogue (BSD) Joint Statement, 2019). High-
level officials committed to continue working
together to effectively eradicate trafficking in
persons and in this regard noted the 1st rate
maintained by the Philippines in the Trafficking
in Persons Report 2019 (Traflicking-in-Per-
sons-Report, 2019).

4. Conclusions

To sum up, U.S. Philippine National Secu-
rity and Defence Relations in the early XXIst
century reveal that the U.S.-Philippine Military
Alliance on National Security and Defence has
become a credible guarantee of peace and secu-
rity in the region. All instruments of the admin-
istrative and legal framework were aimed at mil-

itary strategic goals, expanding the geographical
boundaries of democracy and increasing thejoint
global fight against terrorism and countering
terrorist activities and propaganda. That is
why the joint activities of the United States
and the Philippines in the international arena
by harmonising the interests of administrative
and legal framework of the national security
of the countries under study provide opportuni-
ties for strengthening their positions and better
internal development, however, we should not
forget the individual challenges to the national
security of countries that arise from time to
time. It should be noted that U.S.-Philippine
relations in national security and defence are
one of the possible aspects of ensuring stability
and prosperity in the Asia-Pacific region.
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SUBJECTS OF CRIMINAL OFFENCES
IN THE FIELD OF TRAFFIC SAFETY
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Abstract. Purpose. The article is devoted to the research of peculiarities and kinds of subjects
of criminal offences in the field of traffic safety and operation of water transport, as well as differences in
the composition and the place of this group of criminal offences in the current Criminal Code of Ukraine
(hereinafter — CC of Ukraine), the Criminal Code of the USSR of 1960 (hereinafter — CC of the USSR)
and the draft Criminal Code of Ukraine (hereinafter — draft CC of Ukraine). Research Methods. The
paper is executed by applying methods of classical, non-classical and post-non-classical methodology.

Results. General characteristic of criminal offences in the field of traffic safety and operation of water
transport, included into the CC of Ukraine, is provided. Description of general subjects of criminal offences
in the mentioned field is studied. Features of special subjects are analyzed. The following is determined:
the reference to a special subject may be contained as at the title (article 285 of the CC of Ukraine),
as at the disposition (article 284 of the CC of Ukraine). It is illustrated, that determination of features
of special subjects of the present kind of criminal offences requires research of significant volume of legal
acts (international treaties, laws of Ukraine, as well as subordinate legislation), governing public relations
in the field of traffic safety and operation of water transport, as well as respective judicial practice
and scientific literature. The significance of the category of special (professional) sanity is considered.
Particular attention is drawn to the issues of criminal liability of a master as a person, who bears increased
liability for ensuring traffic safety and operation of vessels.

Conclusions. The following tendency is discovered: criminal infractions provide liability, as a rule,
of special subjects, whereas crimes, majorly, do not contain additional requirements regarding subjects,
namely provide liability of general subjects. Discovered tendency is grounded, obviously, by increased
degree of public danger of this category of crimes. Available scientific approaches to the definition
of the term “water transport worker” are analyzed, and it is proposed to define it for the purposes of criminal
legislation as a natural person, who conducts activity regarding ensuring traffic safety and operation
of water transport.

Key words: general subject of a criminal offence; special subject of a criminal offence; criminal offences
in the field of traffic safety and operation of water transport; special (professional) sanity; water transport
worker; master of a vessel.

1. Introduction

Relevance. Water transport is a crucial
component of contemporary life, one of the main
arteries of the global economy. The importance
of this field can be proved by acknowledge
of seafarers as “key workers” (International
Maritime Organization, 2021) within COVID-
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19 pandemic conditions, along with medical
personnel. At the same time, water transport,
as any other means of transport, is the source
of increased danger to life, health and property
of persons (Kostadinova, 2011, p. 29), and crim-
inal offences in the present field, as a rule, are
resulted in human deaths and millions of dam-
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age worth. Criminal offences in the field of traffic
safety and operation of water transport are con-
tained in the distinct Section XI of the Special
Part of the current Criminal Code of Ukraine
(hereinafter — CC of Ukraine). For comparison,
the Criminal Code of the USSR of 1960 (here-
inafter — CC of the USSR) did not unify crimi-
nal offences against traffic safety and operation
of transport into the separate group.

Purpose. The article aims to research
peculiarities and kinds of subjects of criminal
offences in the field of traffic safety and opera-
tion of water transport, as well as to determine
differences in the composition and the place
of the mentioned group of criminal offences in
the CC of Ukraine, the CC of the USSR as well
as the draft Criminal Code of Ukraine (herein-
after — draft CC of Ukraine). To reach the pur-
pose, the following goals shall be achieved: 1. To
provide general description of criminal offences
in the field of traffic safety and operation
of water transport. 2. To characterize general
subjects of the mentioned criminal offences. 3.
To analyze special subjects of the present group
of criminal offences. 4. To pay attention to some
other criminal offences relating traffic safety
and operation of water transport.

Methodology. Both methods of classical,
non-classical and post-non-classical method-
ology were used during the research. Thus,
hermeneutics and Aristotelian methods were
used at interpreting the texts of legislative acts.
Method of analysis was used to research judi-
cial practice. Historical and comparative meth-
ods were used to determine the development
of the system of criminal offences in the field
of traffic safety and operation of water trans-
port. The tendency of dependence of the kind
of subject of criminal liability on the degree
of public danger was discovered by mathemat-
ical method.

Presentation logic of research material.
Results of the research are presented in gener-
al-to-specific order. Firstly, general character-
istic of criminal offences in the field of traffic
safety and operation of water transport is pro-
vided. Secondly, issues regarding general sub-
jects of criminal offences are presented. Finally,
special subjects of the mentioned group of crim-
inal offences are researched.

General characteristic of criminal offences in
the field of traffic safety and operation of water
transport

Section XI of the Special Part of the CC
of Ukraine includes 19 articles, and 7 of them
relate to traffic safety and operation of water
transport (Verkhovna Rada of Ukraine, 2001).
It shall be noted, that articles 276
of the CC of Ukraine, 277 of the CC of Ukraine,
278 of the CC of Ukraine, 279 of the CC

of Ukraine, and 280 of the CC of Ukraine provide
liability for the violation of rules of traffic safety
and operation of different modes of transport,
including water, while articles 284 of the CC
of Ukraine and 285 of the CC of Ukraine relate
to water transport only.

Comparing the list of criminal offences in
the field of traffic safety and operation of water
transport, contained in the CC of Ukraine, with
the list, included into the CC of the USSR as
well as in the draft CC of Ukraine, the follow-
ing shall be noted. Firstly, the CC of Ukraine
for the first time provides liability for piracy
(article 446 of the CC of Ukraine), which is
significant step forward considering its interna-
tional character.

Meanwhile, the CC of the USSR contained
a range of important articles, which were not
included into the current law of Ukraine on crim-
inal liability (Verkhovna Rada of the Ukrainian
Soviet Socialist Republic, 1960). For instance,
article 205 of the CC of USSR provided liability
for damage to marine telegraph cable. In is nota-
ble, that Special Part of the draft CC of Ukraine
as of 18 January 2022 includes article 5.4.7. pro-
viding liability for damage to submarine cable
or pipeline.

Criminal offences, provided by clause 1
of article 276 of the CC of Ukraine, clause 1
of article 279 of the CC of Ukraine, clause 1
of article 280 of the CC of Ukraine, article 284
of the CC of Ukraine, as well as article 285
of the CC of Ukraine, are criminal infractions,
and all other criminal offences belong to the cat-
egory of crimes. Herewith, criminal offences,
provided by clause 1 of article 277 of the CC
of Ukraine, and clause 2 of article 280 of the CC
of Ukraine, belong to minor crimes. Grave crimes
include criminal offences, prescribed by clauses
2 and 3 of article 276 of the CC of Ukraine,
clause 2 of article 277 of the CC of Ukraine,
clauses 1 and 2 of article 278 of the CC
of Ukraine, and clause 2 of article 279 of the CC
of Ukraine. Especially grave crimes are those
provided by clause 3 of article 277 of the CC
of Ukraine, clause 3 of article 278 of the CC
of Ukraine, clause 3 of article 279 of the CC
of Ukraine, as well as clause 3 of article 280
of the CC of Ukraine.

Concluding general characteristic of crimi-
nal offences in the field of traffic safety and oper-
ation of water transport, it is noteworthy that
one of the features of the present category
of criminal offences is blanket character of dis-
positions of the respective articles, which cause
the necessity to research and analyze signifi-
cant volume of legislative acts, such as: inter-
national treaties (for instance, International
Convention for the Safety of Life at Sea, 1974
(SOLAS 1974); International Convention
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for the Prevention of Pollution from Ships,
1973 (MARPOL); International Conven-
tion on Standards of Training, Certification
and Watchkeeping for Seafarers, 1978 (STCW
1978); United Nations Convention on the Law
of the Sea, 1982 (UNCLOS); Convention on
the International Regulations for Prevent-
ing Collisions at Sea, 1972, (COLREG 1972);
national laws (for example, the Merchant Ship-
ping Code of Ukraine; the Laws of Ukraine
“On transport”, “On Ukrainian Sea Ports”,
“On Environmental Protection”, “On Trans-
portation of Dangerous Cargos”, “On Inland
Waterway Transport”), as well as subordinate
legislation (for example, the Decrees of the Cab-
inet of Ministers of Ukraine “On Approval
of the Rules for the Protection of Inland Waters
and the Territorial Sea against Pollution
and Clogging” No. 269 dated 29 February 1996;
“On Approval of the Procedure for the Elabo-
ration of the Standards of Maximum Permissi-
ble Discharge of Pollutants to Water Objects,
and the List of Pollutants Discharge of Which
to Water Objects is Regulated” No. 1100 dated
11 September 1996; Orders of the Ministry
of Infrastructure of Ukraine “On Approval
of the Procedure for Determination of the Mini-
mum Vessel's Crew Composition” No. 575 dated
10 November 2014, “On Approval of the Regu-
lation on the Procedure of a Small/Small Size
Vessel Navigator Certificate Issue” No. 283
dated 07 May 2013).

Asofsubject’scompositionoftheabove-men-
tioned criminal offences, generally, Ukrainian
and overseas citizens, as well as stateless persons
bear liability for the criminal offences, commit-
ted within the territory of Ukraine. Moreover,
citizens of Ukraine, as well as stateless per-
sons, permanently living in Ukraine, who com-
mitted criminal offences abroad, are subjects
of criminal liability under the CC of Ukraine,
unless otherwise expressly stated in interna-
tional treaties, approved by the Verkhovna
Rada of Ukraine (clause 1 of article 7 of the CC
of Ukraine). Hence, taking into consideration
the mentioned, this article is useful not only for
Ukrainian audience, but also for international
community.

3. Characteristic of general subjects
of criminal offences in the field of traffic safety
and operation of water transport

Considering features of general subjects
of criminal infractions in the field of traffic
safety and operation of water transport, it
may be concluded that criminal infractions,
provided by clause 1 of article 279 of the CC
of Ukraine, and clause 1 of article 280 of the CC
of Ukraine may be committed by a general
subject, namely a natural sane person, who has
reached the age of criminal liability. Thus, from
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all criminal infractions in the mentioned field
the quantity of infractions which may be com-
mitted by a general subject is 40 %.

As of general subjects of crimes in the pres-
ent field, the following shall be noted. Firstly,
attention should be drawn to the circumstance,
that crimes prescribed by articles 277 of the CC
of Ukraine and 278 of the CC of Ukraine pro-
vide liability from the age of 14. Such legisla-
tive solution is, obviously, based on the possi-
bility to realize socially dangerous character
of the mentioned actions prior to the attain-
ment of the general age of criminal liability.

Clause 1 of article 277 of the CC of Ukraine
and clause 2 of article 280 of the CC of Ukraine
constitute minor crimes and provide criminal
liability of general subjects. Thus, all minor
crimes in the field of traffic safety and operation
of water transport are committed by general
subjects.

With respect to criminal liability of gen-
eral subjects for grave crimes in the mentioned
field, such liability is provided by clause 2
of article 277 of the CC of Ukraine, clauses
1 and 2 of article 278 of the CC of Ukraine,
and clause 2 of article 279 of the CC of Ukraine.
Thus, from 6 corpus delicti of grave crimes, 4
of them provide liability of general subjects,
which is equal to 66.7 %.

It is remarkable fact that especially grave
crimes in the field of traffic safety and oper-
ation of water transport provide liability for
general subjects only, omitting any additional
requirements in dispositions. So, all 4 corpus
delicti, namely: clause 3 of article 277 of the CC
of Ukraine, clause 3 of article 278 of the CC
of Ukraine, clause 3 of article 279 of the CC
of Ukraine, and clause 3 of article 280 of the CC
of Ukraine, provide liability of general subject
of a criminal offence.

Therefore, the revealed tendency regard-
ing the increase of a percent of general sub-
jects of criminal offences with the increase
of the degree of public danger allows presum-
ing that the legislature thoroughly considered
social danger at definition of the subject’s com-
position of criminal offences in the field of traf-
Jic safety and operation of water transport.

As to the subject’s composition of criminal
infractions, it is noteworthy that the major-
ity of infractions with a special subject in
the mentioned field are contained in the Code
of Ukraine on Administrative Offences (Verk-
hovna Rada of the Ukrainian Soviet Socialist
Republic, 1984).

4. Characteristic of special subjects
of criminal offences in the field of traffic safety
and operation of water transport

In the context of special subjects of crimi-
nal offences in the mentioned field the category
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of special (professional) sanity is commensu-
rate. It is not fixed in the criminal legislation,
however is actively used in the scientific lit-
erature. Appearance of this term is connected
with the name of M.S. Greenberg, who defined
it as an ability of a person to ensure conscien-
tiously-volitional control over own actions in
specific, extreme conditions, requiring skills,
abilities, experience, and sometimes even inborn
abilities for particular activity. L.P. Brych
and V.O. Navrotskyi proposed an idea that
“a sanity of a special subject of a crime shall
be determined not only on the basis of those
volitional and intellectual criteria, which shall
be used to define a sanity of any person, but
taking into consideration additional features,
which determine the ability of such person to
realize factual and social aspects of the behav-
ior with consideration of additional assigned
duties” (Brych, Navrotskyi, 2001, p. 61). Thus,
a special (professional) sanity is connected with
the peculiarities of realization and operation
of actions by persons, whose profession or activ-
ity is connected with the necessity to withstand
significant psychoemotional and nervous pres-
sures, to make critical decisions within such
conditions and short time.

Scientific and technical progress, the devel-
opment and improvement of transport, includ-
ing water, require particular changes in under-
standing and legislative regulation of some
issues, connected with a sanity. At the same
time, within the contemporary conditions,
when all fields of social life are in crises due to
COVID-19 pandemic, a great deal of attention
is drawn to mental health of “key” professions
representatives, including water transport
workers. International Maritime Organization
(IMO) and the International Transport Work-
ers' Federation (ITF) numerous times expressed
their concern regarding the mental health
of seafarers, for a long time working on board
the vessels due to the impossibility to conduct
repatriations in time, caused by the cancelation
of flights and borders closing by the major-
ity of countries (Luchenko, Georgiievskyi,
2021, p. 8). The given circumstances led to
significant increase of suicide cases, caused by
mental disorders due to fatigue. Thus, within
such conditions, it has become more difficult
to water transport workers, first of all seafar-
ers, to withstand psychoemotional and ner-
vous pressures and make balanced and critical
decisions, which, in its turn, lead to increased
amount of accidents involving water transport.
On 11 March 2021 one of the last tragedies in
the Black Sea near the Romanian Port of Con-
stanta happened, namely an accident of the ves-
sel “Volgo Balt 179”7, with 13 crew members —
citizens of Ukraine onboard, two of them (the

master and the electrician) were not survived.
Adverse weather conditions, the age of the ves-
sel (which was built in 1973) and possible vio-
lation of the vessel operation rules are among
possible causes of the accident (Vozmozhnye
prichiny korablekrushenija Volgo-Balt 179
[Possible reasons of Volgo Balt 179 accident],
2021). However, in our opinion, it is obviously
that human factor, namely fatigue and increased
level of psychoemotional and nervous pressures,
also played the part.

Determining criminal liability for particular
criminal offences, the legislature narrows down
the range of possible subjects. This solution is
based on the fact, that some criminal offences
may be committed not by every sane person,
who has reached the age of criminal liability,
but by the persons who perform special func-
tions caused by the character of their profession
or occupied position. Corpus delicti of criminal
offences, which provide liability of the men-
tioned persons, are corpus delicti with a special
subject. The peculiarity of a special subject is
his/her official position or profession (water
transport worker, a soldier, an official), demo-
graphic data (but not innate features of a per-
son, not psychological qualities, created during
the life). Herewith, the recognition of particular
categories of persons as special subjects is caused
not by their position (the principle of equality
excludes unequal liability for similar criminal
offences), but by the fact that those persons, due
to occupied position, may commit such crimi-
nally wrongful acts which cannot be committed
by other persons. Corpus delicti with a special
subject emphasizes a close relationship between
an object, objective side, and a subject of a crim-
inal offence.

Narrowing down the range of liable persons
in corpus delicti with a special subject, the leg-
islature usually indicates it in the disposition
of an article. Otherwise, the content of an arti-
cle reveals that a subject of a criminal offence
is special.

Nonconformity between the features, char-
acterizing a subject of a criminal offence, with
ones, provided by the disposition of an article,
excludes liability under the present article. For
instance, disposition of article 284 of the CC
of Ukraine precisely defines that liability for
failure to provide assistance to a vessel or per-
sons in peril may bear only a master of a vessel.
Thus, any other person may not be brought to
criminal liability on the basis of the mentioned
article. Liability of other persons for failure to
provide assistance to a person who is in a con-
dition dangerous to life shall arise on the basis
of article 136 of the CC of Ukraine.

The mentioned is the evidence that legal
significance of general and special features
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of a subject of a criminal offence are not equal.
The absence of at least one of general features
of a subject means the absence of a corpus
delicti. The features of a special subject are lim-
iting to some extent, since they define that par-
ticular criminal offence may be committed not
by any person, but by a person with particular
features. Thus, persons who do not have such
features, may not bear liability under the partic-
ular law, since they are not subjects of this crim-
inal offence. Those persons either do not bear
criminal liability at all, or are liable for criminal
offence, which may be committed by any person,
namely a general subject.

Only persons with additional features (spe-
cial subjects) may be liable for criminal offences,
provided by article 276 of the CC of Ukraine,
article 284 of the CC of Ukraine, as well as
article 285 of the CC of Ukraine. They shall be
considered thoroughly.

A subject of the criminal offence, provided
by article 276 of the CC of Ukraine, is a rail-
way, water or air transport worker. Currently,
there is no legal definition of the term “water
transport worker”. N.G. Orlova, who researches
peculiarities of the legal regulation of labor
relations of water transport workers, proposes
wide and narrow approaches to the definition
of the mentioned term. Thus, according to
the wide approach, “water transport worker”
means a natural person, who engages in labor
activities at an enterprise, an establishment,
an organization, or a structural subdivision in
the field of water transport. In accordance with
the narrow approach, “water transport worker”
means a natural person, who conducts activ-
ity on ensuring traffic of vessels on seagoing
and river transport (that is to say the person
engaged in the main activity of water transport)
(Orlova, 2019). While generally agreeing with
the proposed definition, we would like to offer
one small, but crucial remark, which is that
water transport worker means a natural person,
who conducts activity on ensuring traffic safety
and operation of water transport.

Notwithstanding the fact that there is no
legal definition of the term, the judicial practice
in this regard is quite unified. Courts convict
navigators of respective vessels being in accident
regardless of the presence of written employ-
ment agreement, concluded between a navi-
gator and a ship-owner. The fact of the actual
work on board the vessel subject to the presence
of respective qualification documents is suffi-
cient to declare a respective person to be “water
transport worker”.

Within the context of criminal liability
for criminal offences, provided by article 276
of the CC of Ukraine, the following two cases
shall be analyzed.
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On 07 December 2004 the person, who is
a citizen of Ukraine, being the master of cargo
vessel “G-Lubica”, flying the flag of Serbia, vio-
lated the rules of safe navigation of the ship
at the territory of the port of Belgrade, which
resulted in sinking of the vessel. On 03 Septem-
ber 2010 the case was considered by the court
of Ukraine, following which the master was
absolved of criminal liability due to the expira-
tion of the term of the prosecution (Izmailskyi
District Court of Odesa Region, 2010). This
case is a vivid example of the application
of the principle of a citizenship.

The following case shows grave effects,
which may be caused by violations of the rules
of safe navigation and operation of water trans-
port. On 17 October 2015 the boat “Ivolga”
(which according to registration documents
may place only 12 passengers and 3 crew
members) being occupied by 40 passengers
put out for fishing during the storm and over-
turned, which resulted in deaths of 20 passen-
gers and millions of hryvnias of damage. The
investigation established violation of 27 rules
related to traffic safety and operation of water
transport. On 18 October 2019 (four years
after the tragedy) the court of the first instance
convicted the navigator of the mentioned
vessel and sentenced to 9 years of imprison-
ment (Suvorovskyi District Court of the City
of Odesa, 2019). On 03 July 2020 the court
of appeal altered the verdict of the previous court
as of the punishment and sentenced the con-
victed to 10 years of imprisonment (Odesa Court
of Appeal, 2020). As for material and moral dam-
age, caused to survived passengers and relatives
of deceased, the mentioned persons filed claims
against the ship-owner (a legal entity, registered
in Ukraine) within the criminal proceedings,
which were sustained by the court.

Criminal offences, prescribed by articles
284 of the CC of Ukraine and 285 of the CC
of Ukraine, may be committed only by masters
of respective vessels. Article 58 of the Merchant
Shipping Code of Ukraine (hereinafter — MSC
of Ukraine) obliges a master to conduct oper-
ation of a vessel, including navigation, taking
all measures which are necessary to ensure safe
navigation, marine pollution prevention, main-
taining order on a vessel, prevention any damage
to a vessel, persons or cargo on board. Articles
59 of the MSC of Ukraine and 60 of the MSC
of Ukraine particularly provide master’s obli-
gations, violations of which lead to liability
prescribed by articles 284 of the CC of Ukraine
and 285 of the CC of Ukraine. Besides, article 61
of the MSC of Ukraine obliges a master to pro-
vide emergency medical care to a person on
board a vessel who needs such care, which can-
not be provided at sea. In such case a master
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is obliged to enter the nearest port, inform
the ship-owner, and in case of entry into a for-
eign port — to inform a consul of Ukraine (Verk-
hovna Rada of Ukraine, 1995). Failure to per-
form this duty, entrusted to a master of a vessel,
leads to the liability prescribed by article 136
of the CC of Ukraine.

5. Some other criminal offences relating
traffic safety and operation of water transport

Besides Section XI, Special Part of the CC
of Ukraine contains other criminal offences,
which also relate to the present field subject to
their additional optional objects include social
relations in the field of traffic safety and opera-
tion of water transport. Piracy and marine pol-
lution are among them.

Currently, the judicial practice of Ukraine
has only one, but meaningful case regarding
the prosecution of a person committed piracy.
Thus, on 06 September 2021, Shevchen-
kivskyi District Court of the City of Kyiv
considered guilty a person to have commit-
ted criminal offences provided by clause 1
of article 446 of the CC of Ukraine; clause 5
of article 27 of the CC of Ukraine, clause 3
of article 358 of the CC of Ukraine; clause 4
of article 358 of the CC of Ukraine, and sen-
tenced him to 5 years of imprisonment without
forfeiture of property, and discharged from pun-
ishment on probation (Shevchenkivskyi Dis-
trict Court of the City of Kyiv, 2021). A person
who is not acquainted with the text of the ver-
dict, may have quite significant doubts regard-
ing the objectiveness and equity of the court.
However, upon familiarization with the verdict,
the judgement becomes clear. During the trial
it was established that on 03 October 2019
Subject 1 concluded a contract with “Alphard
Marine Pte. Ltd” according to which this Sub-
ject undertakes to provide services on ves-
sel guard at High Risk Area. However, upon
Covid-19 spread and lockdown establishment,
the ship-owner began to delay payment of wages,
did not pay it for the last 5 months. Herewith,
all his requests addressed to the employer were
ignored. At that time the person was on board
unarmed vessel “Grey Palm”, belonging to
“Alphard Marine Pte. Ltd”, in inhuman condi-
tions, since the mentioned vessel is equipped for
placement of 50 persons, but actually there were
approximately 200 persons. People slept on
deck and ate rotten meal. Such conditions were
unchanged for 2 months. All mentioned has
taken him to breaking point. Thus, being driven
to despair, at the group of three guardians with
weapons, namely Browning Bar Match 308,
and ammunition, on 21 July 2020 the Sub-
ject_1boarded on vessel “Jaeger”, flying the flag
of Marshall Islands, which was at the Western
Indian Ocean region.

At the bridge, the Subject 1 informed
a master of the vessel, a citizen of Ukraine, on
hijacking the vessel and required to stop move-
ment (“drifting”), clarified the circumstances
with unpaid wages by the “Alphard Marine Pte.
Ltd” and asked the master to contact the com-
pany and informed the situation. Thus, the Sub-
ject 1 aimed to attract “Alphard Marine Pte.
Ltd” attention and obtain payment of wages.

Subsequently, negotiations with the repre-
sentatives of the ship-owner lasted till 25 July
2020, when there was agreed to pay remuner-
ation for vessel release in the amount of USD
6,000.00 (which is equal to unpaid wages for 5
months). The mentioned funds were handled
by the master to the Subject 1, upon which
the latter transferred weapons and ammunition
to the master, and on 30 July 2020 boarded on
“Golden Palm” vessel, which is used as depot
ship and arsenal of “Alphard Marine Pte. Ltd”.

The verdict indicates that civil claim was
not filed, and there are not victims within
the criminal proceedings. Thus, taking into con-
sideration circumstances which led to the com-
mitment of the criminal offence, provided by
clause 1 of article 446 of the CC of Ukraine,
the court finds it possible to reform the person
without isolation from society.

Obviously, no circumstances may justify
actions of a person committed a piracy, how-
ever, in our opinion, there are two crucial les-
sons, that may be learned from this case. Firstly,
circumstances, in which seafarers are placed due
to Covid-19 pandemic, especially when they are
going hand in hand with inhuman treatment by
an employer, may significantly involve distortion
of lawful conduct of seafarers. Secondly, consider-
ing cases, a court shall establish not only the form
of the guilt, but motives and aims of a person, com-
mitted an offence. As it can be seen, in the particu-
lar case namely the motive and aim played the role
at the imposition of punishment, since there is
almost unprecedented case when a person, com-
mitted especially grave crime, is reasonably dis-
charged from punishment on probation!

In respect to the issues of the marine pollu-
tion, the following shall be mentioned. Firstly,
the attention shall be drawn to the construction
of article 243 of the CC of Ukraine. The con-
tent of the dispositions of clauses 1 and 2 does
not contain any direct references to a special
subject, however, sanctions of these clauses
provide such additional kind of a punishment,
as deprivation of the right to occupy certain
positions or engage in certain activities, which
in addition to the reference to the special rules
provides the opportunity to affirm that liabil-
ity under the present article may be borne by
a special subject. Clause 3 of the present article
contains direct reference to the subject, who is
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especially responsible persons on seagoing ves-
sels and aircraft or other facilities or construc-
tions, situated at sea.

As regards the judicial practice concern-
ing criminal offences provided by article 243
of the CC of Ukraine, there are few convictions,
thus it is quite complicated to establish particular
tendencies. However, there is criminal proceed-
ing No. 42020161330000015 dated 06 May 2020
regarding the criminal offence, prescribed by
clause 2 of article 243 of the CC of Ukraine. Pre-
trial investigation established that on 30 April
2020 at the water area of the commercial seaport
“Pivdenniy” the fact of pollution of internal sea
waters of Ukraine was established. As a result
of unloading operations more than 8 (eight)
tones of contaminant (palm oil) were released
from the vessel “Stavander”, flying the flag
of Tuvalu, that caused grave consequences. On
14 May 2020 a prosecutor applied to the court
with the motion to arrest the vessel, grounded
the arrest by the necessity to protect evidence,
to conduct inspection of the vessel as well as
sampling of substance, release of which occurred
at the water area of the commercial seaport “Piv-
denniy”. On 15 May 2020 an investigating judge
granted the motion and arrested the mentioned
vessel, which belongs to the oversea company,
registered under the legislation of the Repub-
lic of Singapore, by the prohibition to leave
the anchorage No. 357, berth No. 12 at the road-
stead, without the permission of an investi-
gator or a prosecutor in the case. It is crucial
that the judge, granting the motion, “takes into
consideration that the master of the mentioned
vessel was brought to administrative liability,
however simultaneously states that this fact does
not exclude the possibility to reveal other guilty
person whose actions or inaction caused overflow
of containment and pollution of maritime waters
during the pre-trial investigation and who further
may be brought to criminal liability under clause
2 of article 243 of the CC of Ukraine” (Komint-
ernivskyi District Court of Odesa Region, 2020).
In the light of the mentioned two important
conclusions may be made. Firstly, the CoAO
of Ukraine and the CC of Ukraine are in close
cooperation regarding the protection of public
relations in the field of traffic safety and operation
of water transport, thus thorough examination
of legislative acts in this field is crucial for precise

distinction of duties of authorized persons and,
respectively, definition of the grounds for admin-
istrative and criminal liability. Secondly, as it can
be seen, the present proceeding is prime example
of the realization of territorial principle of crim-
inal liability.

6. Conclusions

Given the above-mentioned, it can be
concluded that the importance of public rela-
tions in the field of traffic safety and operation
of water transport can be proved by the presence
of the distinct XI Section of the Special Part
of the CC of Ukraine. Both general and special
subjects may bear liability for criminal offences
in the present field. Thereby, the reference to
a special subject may be contained as at the title
(article 285 of the CC of Ukraine), as at the dis-
position (article 284 of the CC of Ukraine). In
any case, determination of features of special
subjects of this kind of criminal offences requires
research of significant volume of legal acts, reg-
ulating public relations in the field of traffic
safety and operation of water transport, as well
as respective judicial practice and scientific lit-
erature.

The following tendency is also notewor-
thy: criminal infractions in the mentioned
field provide liability, as a rule, of special sub-
jects, whereas crimes, majorly, do not contain
additional requirements regarding subjects,
namely provide liability of general subjects.
Discovered tendency is grounded, obviously,
on the increased degree of public danger of this
category of crimes.

The significance of the category of special
(professional) sanity is analyzed on the basis
of the examples of special subjects of criminal
offences in the field of traffic safety and opera-
tion of water transport.

Available scientific approaches to the defi-
nition of the term “water transport worker”
are analyzed, and it is proposed to define it for
the purposes of criminal legislation as a natu-
ral person, who conducts activity regarding
ensuring traffic safety and operation of water
transport.

Further researches in this field will be con-
nected with the aim, motive and emotions
of persons committed criminal offences in
the field of traffic safety and operation of water
transport.
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CYB’€KTU KPUMIHAJIbHUX ITPABOIIOPYIIEHD Y COEPI BE3IIEKU
PYXY TA ERCIIIVATAIIII BOAHOI'O TPAHCIIOPTY

Awuoranis. Mema cmammi — jocyijukeHHS 0co0IMBOCTEN Ta PISHOBUAIB Cy('€KTIB KPUMiHATbHIX
[paBoIopyIeHb y cepi Oe3rexu pyxy Ta eKCIuyaTailii BOAHOTO TPAHCIIOPTY, & TAKOK BCTAHOBJIEHHSI Bi/l-
MiHHOCTEN y CKJIai Ta MicIi aHOT TPYIN KPUMiHAIBHIX NPABOIOPYIIEHb Y YuHHOMY KpnMinanibHomy
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kozekci Ykpainu (mani — KK Yxpainw) nopiBusano i3 Kpuminamsaum kogexcom YPCP 1960 poxy
(mami — KK YPCP) ta npoextom HOBoro KpnMinambaOTO Kofekcy Ykpainu (mami — mpoext KK Yipai-
Hu). Memoou docnidncenns. Ipu HamvicanHi JaHoi po60TU BUKOPUCTOBYBAJIICS METO/M SIK KJIACHYHO,
TaK i HEKJACUYHOI Ta MOCTHEKJIACHYHOI MeTozoorii. Pesyavmamu. Hanano saraibHy XapakTepucTi-
KY KPUMIHAJIBHKX TPaBOMOPYIIEHb y chepi Oesnekn pyxy Ta eKCIuryaraliil BOAHOTO TPAHCIOPTY, HasiB-
Hux y unHoMy KK Vkpainu. OxapakreprsoBaHo 3arajibHuX cy('€KTiB KPUMIHAJIBHUX [IPABOTIOPYIIEHD
y maniit cepi. [poanamizoBaHo 0coOMMBOCTI Cremia bHUX Cy0'€KTIB KPUMIHAIBHUX TPABOTNOPYIIEHb.
BcranoBiieHo, 1110 BKasiBKa Ha CIIellialbHOTO cy0'eKkTa Mojke MicTUTHCS 1K y HasBi crarti (crarTst 285 KK
Yrpainn), tak i B aucnosuitii (cratts 284 KK Ykpainu). IIpoisioctpoBato, 1m0 BCTaHOBJIEHHST 03HAK
crieriasbHOro cy6’eKTa JaHoi KaTeropii KpUMIHAJIBLHUX TIPABOIOPYIIEHb HOTPeOY€E BUBYEHHSI 3HAYHOTO
MacHBY HOPMATHBHO-TIPABOBUX AKTiB (MIXKHAPO/HUX I0TOBOPIB, 3aKOHIB YKpaiHM Ta MMi/[3aKOHHUX aKTiB),
SIKI PerylaMeHTYIOTh CYCIIJIbHI BIJHOCHHH y Tajly3i BOJHOTO TPAHCIIOPTY, a TAKOK BIJIIOBIIHOI CYyZ0BOL
MPaKTUKHU Ta HAyKoBOi Jitepatypu. [locikeHo 3Hauentst xkareropii creriasbaoi (podeciiinoi) ocyn-
Hocti. OKpeMy yBary mpHAJIEHO TUTAHHAM KPUMIHAJTBHOT BiIMOBITA/IbHOCTI KamiTaHa cy/iHa K 0coOH,
Ha SIKY TIOKJIAJIEHO I1IBUIIEHY BIAMOBIAAIbHICTD 3a 3a0e31ieueHHs Oe3IeKu PyXy Ta eKCIUIyaTallil Cy/iHa.
Bucnosxu. BeranoBiieHo Taky TEH/EHIIO: 32 KPUMIHAIBHI TPOCTYIIKHU Tlepeadadena BiAMOBIIabHICTh, SK
[PaBUJIO, ClIel[ialbHIX Cy0'€KTIB, y TOii yac SIK CKJIa/1 3JI0YUHIB, B OCHOBHOMY, HE CTABJISITh 0AATKOBUX
BUMOT /10 cy6’eKTiB, TOOTO TIepen6auaroTh BiAOBIAIbHICTh 3araiibHux cy0'ekTiB. BusiBieHa TeHeHIlis
00rpyHTOBaHa, 0YEBU/IHO, MiABUIEHUM CTYMEHEM CYCITIbHOI HeGe3MeYHOCT] aHoi KaTeropii 3M0YrHiB.
ITpoananizoBano HasBHI B HAYIl MAXOAN IO BU3HAUEHHS MOHSTTS <IIPAIiIBHUK BOJHOTO TPAHCIIOPTY»
Ta 3alPONOHOBAHO TPAKTYBATH HOTO s 1ijiell KPUMIHAIBHOTO 3aKOHOAABCTBA sIK (Di3uuHy 0co0y, siKa
3IIHCHIOE TisIbHICTD i3 3a6e3Ieden st Ge3IeKy pyxy Ta eKCITyaTarlii CyeH Ha BOAHOMY TPaHCIIOPT.
Kiiouosi ciroBa: 3aranbinii cy6'eKT KpUMIHATBHOTO [IPABOTIOPYIICHHST, CTICIHATbHII CY0'eKT KprMi-
HAJILHOTO [IPABOTIOPYIIEHHS, KPUMIHAJIbHI IIPABOIIOPYIIEHHS Y cepi Oe3leku pyxXy Ta eKcIuryaTailii Boj-
HOTO TPAHCIIOPTY, creltianbha (podeciiiia) ocyHiCTh, TPaIliBHUK BOIHOTO TPAHCIIOPTY, KaIliTaH Cy/THA.
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SOCIAL MEASURES TO PREVENT LUCRATIVE
VIOLENT CRIMES COMMITTED BY CHILDREN

Abstract. Purpose. The purpose of the article is to characterize and formulate the tasks of general social
measures to prevent lucrative violent crimes committed by children. Results. The article establishes that
the general social trend of prevention of lucrative violent crimes committed by children is a purposeful
activity of State and non-State structures of society related to identifying, studying, and eliminating
the causes of such actions, conditions conducive to their commitment. The actors of these activities are, first
and foremost, educational institutions, guardianship and custody authorities, healthcare, employment bodies,
cultural institutions, and the mass media. The adoption of the Strategy to combat crime in Ukraine until
2025 and follow-up development of forms and methods of result-oriented approach based on improvement
of relevant processes, to significantly expand the range of law enforcement activities and the State
Comprehensive Plan for the Prevention of Criminal Offences Committed by Children in Ukraine, which is
medium-term and is the basis for the development of regional plans for the prevention of child delinquency.
Conclusions. 1t is concluded that the system of measures of general social prevention of lucrative violent
crimes committed by children should ensure: to include special sections aimed at concentrating the available
forces and means to prevent poverty and unemployment, differentiated approach to the provision of social
assistance to low-income families and those temporarily stranded that for objective reasons cannot emerge
from the crisis on their own in the socio-economic development programmes of the regions; to provide
of guaranteed level of legal, medical, cultural and domestic, etc. services for such families; to establish anetwork
of State family planning centres, to provide socio-psychological assistance to families on the culture of family
relations, intergenerational relations; to strengthen work with children and young people who neither work
nor study; to maintain existing educational institutions and out-of-school children’s institutions, prevention
of their re-profiling; to develop and create new types of educational institutions; to establish a system of legal
education and training and to involve not only police officers but also lawyers and prosecutors, courts
and public and private legal services; to organise full-fledged recreational activities and to make cultural
and recreational facilities accessible to families with children, to find the usage of State physical education
and sports facilities for purposes other than those intended inadmissible; to restore the network of sports
sections and facilities at the place of residence, in educational establishments and in rural areas; to establish
medical and social rehabilitation centres for children in the health-care system; to prevent violence against
children and to provide assistance to victims of violence.

Key words: child, lucrativeness, violence, crime, lucrative violent crime, prevention.
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1. Introduction

In modern Ukrainian society, a priority is
to minimise and reduce the real level of such
socially dangerous phenomenon as crime. This
approach to the problem of combating crime
in general and its prevention in particular is
based on the concept of the integrated use of all
the possibilities of society, the State, citizens
in the implementation of measures to prevent
criminal developments at the national, regional
levels and in specific crime situations.

In criminology, general social measures to
prevent crime are a set of promising socio-eco-

© K. Stetska, 2022

nomic and cultural-educational measures aimed
at further development and improvement
of social relations and the elimination or neu-
tralization of the causes and conditions of crime
(Holina, Holovkin, & Valuiska, 2014, p. 57).
According to O.M. Dzhuzha, this level
of crime prevention 1is characterized by
the fact that its components are an integral part
of socio-economic development and improve-
ment of the moral, psychological and spiritual
spheres of society (Dzhuzha, Vasylevych, &
Kolb, 2009, pp. 53-54). At the same time, in
V.V. Holina’s opinion, the main objectives of this
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preventive area are to overcome or limit crim-
inogenically dangerous contradictions in soci-
ety, to gradually eradicate the negative phenom-
ena known from biblical times and created by
political, economic, psychological, ideological
and other factors that contribute to the emer-
gence of criminal potential in society (economic
and political crises, dangerous material strat-
ification of the population, unjustified, even
criminal prevention of certain groups of citi-
zens, unemployment, wage arrears, existence on
the verge of survival of an overwhelming part
of the population, moral decline, prostitution,
drug addiction, alcoholism, homelessness, etc.)
(Holina, 2011, p. 19). In turn, O.M. Lytvynov
argues that the measures of general social (state)
prevention are a set of effective socio-economic,
legal, ideological, organizational and mana-
gerial, cultural and educational measures to
further develop and improve social relations
and to eliminate or neutralize the determinants
of crime (Lytvynov, 2008, p. 116).

2. Ways to prevent crimes committed by
children

General social crime prevention is, first
of all, a set of promising socio-economic, cul-
tural and educational measures aimed at fur-
ther developing and improving social relations
and eliminating or neutralizing the causes
and conditions of crime. Therefore, a decisive
role in the gradual reduction of social contra-
dictions in all sectors of social life plays sound
economic, organizational, cultural and educa-
tional activities of State bodies, enterprises,
institutions, firms and public organizations
(Bandurka, Davidenko, 2003, p. 177).

In 2020, the National Security Strategy
of Ukraine was adopted (Decree of the President
of Ukraine on the National Security Strategy
of Ukraine, 2020); it focuses on human and civil
rights and freedoms, a new quality of economic,
social and human development and integra-
tion of Ukraine into the European Union
and the creation of conditions for joining NATO.
Next, the Law of Ukraine “On Basic Principles
of Youth Policy” was adopted (Law of Ukraine
On Basic Principles of Youth Policy, 2021).

The best solution is to ensure:

— Strengthening the role and responsible
attitude of State and local self-government bod-
iesat all levels of government and partner organ-
izations to the implementation of the Program’s
objectives, intensifying vertical and horizontal
cooperation, exchange of experience between
them for self-realization and development
of youth potential in Ukraine;

— Raising the level of competence of youth
and civil society institutions in the youth sec-
tor, development of youth centres, youth work,
plasts, scouts, youth and children’s social move-
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ments; assistance in the education and develop-
ment of youth advisory bodies, bodies of stu-
dent self-government, training of specialists
who work with young people, including youth
workers;

— Dissemination of existing and introduc-
tion of new models for the development, inte-
gration and participation of the youth in public
life, using digital tools and taking into account
the reform of local self-government and territo-
rial organization of power;

— Development of civil society, introduc-
tion of civil education at all levels, extension
of non-formal and information education;

— Promoting an inclusive approach and equal
rights, as well as access to services and opportuni-
ties, information for different categories of youth,
especially youth with disabilities.

This modality of implementation of the Pro-
gramme involves the application of conceptually
updated approaches and the use of a wide range
of innovative mechanisms and tools introduced
to work with young people by disseminating
the best practices of recent years, implementing
the recommendations of Ukrainian and interna-
tional experts, the youth sector of the Council
of Europe, the use of the experience of youth
work of the European Union countries, UN
recommendations related to supporting young
citizens in all fields of life.

Moreover, the focus should be on
the approved National Strategy for Reform-
ing the Justice System for Children until
2023 (2018) (Order of the Cabinet of Minis-
ters of Ukraine On approval of the National
Strategy for Reforming the Justice System for
Children until 2023, 2018) for the prevention
of criminal offences committed by children,
including lucrative and violent crimes. The
Programme sets out a number of measures to
prevent delinquency among children, such as:
to establish an inter-agency coordination mech-
anism to prevent delinquency among children,
which will include a procedure for information
exchange; to agree on tasks for the prevention
of delinquency among children between State
authorities and local authorities; to develop
recommendations for the territorial communi-
ties on the need to create such landscapes that
contribute to a safe environment and reduce
crime; to increase the number of preventive
measures in the course of social and economic
development programmes aimed at ensuring
employment, education, health care, social ser-
vices, beautification and poverty alleviation; to
introduce assessment of the risk of delinquency
by children and remedial programmes aimed
at addressing the factors contributing to delin-
quency by children prone to misbehaviour, in
difficult living circumstances, etc.
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It should be noted that an essential compo-
nent of social prevention consists of measures
to enable citizens to fully exercise their politi-
cal and personal rights, freedoms and legitimate
interests. It is obvious that the dissatisfaction
of interests in this sphere as a result prevents
the establishment of an atmosphere of stabil-
ity in the society, civil activity, public trust in
the authorities, and readiness to support its
efforts to protect the rule of law. At the same
time, the success of prevention measures in
the social sector is the most effective way to
establish and maintain cooperation between
the authorities and the population in the pre-
vention, detection and suppression of crime.

At the same time, the absence of a unified
national concept for the prevention of crimi-
nal offences, the lack of coordination between
the national, regional and sectoral State tar-
geted social prevention programmes in the rel-
evant areas do not contribute to the prevention
of lucrative and violent crime in the country.
This situation is not in keeping with the con-
stitutional provisions on a social, democratic
and legal State, since the situation does not
take into account the realities of today, because
the fight against crime has long become a global
problem which is not only national but also
international,  transnational  (Verbenskyi,
2009, p. 7).

3. Current status of State programmes to
prevent crimes committed by children

To date, the key to effective combating
of crime in the State, countering external
and internal threats that can affect the crime
situation, raising children and young people
depends on the quality programming of this
activity at all levels. Therefore, development
of a State comprehensive programme to combat
crime is crucial, which, as of 2021, has not yet
been developed.

Unfortunately, today there are no good rea-
sons to emphasize significant changes in this
field. The above analysis reveals that the policy
documents reflecting public policy on combat-
ing crime have been mostly declarative, in some
cases there is still a formalism of their implemen-
tation, however, the absence of a medium-term
State comprehensive programme to combat
crime is a significant problem. The increasing
use of the result-oriented approach in crime
prevention is indicative of a trend towards
a change in the established scientific paradigm
and towards a more substantive and effective
form of knowledge on crime prevention pro-
gramming (Tytarenko, 2019).

At the same time, the absence of such
a programme is due to many economic, social,
political, legal and other specificities and con-
tradictions in the development of market rela-

tions in the country: the criminal justice sys-
tem has not been completed; law enforcement
bodies are being reformed; national legisla-
tion is being further developed; State insti-
tutions are being introduced to meet the best
European and world standards in this field
of public relations. Its absence also removes
from the Government the obligation to report
on the work done in this field, and this deprives
the Verkhovna Rada of Ukraine, the Presi-
dent of Ukraine and the people of Ukraine, as
the only source of power, of the opportunity to
assess the work of the highest executive body in
matters of organization, coordination and con-
trol regarding crime prevention. To a certain
extent, one can speak of ineffective organization
of public policy on crime prevention, and, conse-
quently, the failure of State bodies to fulfil their
obligations under the Constitution of Ukraine
to protect the highest social value - the human
being, his life and health, honour and dignity,
inviolability and security (Svitlychna, 2019,
pp- 8-9).

Youth programmes to prevent lucrative
and violent crime among youth should cover
three levels of formation and implementa-
tion: 1) General social prevention measures;
2) Improvement of the legal mechanism for
the prevention of lucrative and violent crimes
among young people and implementation
of public policy on the youth in this field;
3) Special criminological measures to prevent
lucrative and violent crimes.

The measures of the youth programme on
the prevention of lucrative and violent crime
among youth should be aimed at overcoming
the objective and subjective causes of crime
among youth. These are:

Factors shaping the personality of the young
offender (family dysfunction, asocial environ-
ment, deficiencies in moral and legal education,
criminal influence on adolescents by informal
youth groups, involvement of minors in crimi-
nal activity by adults with criminal experience,
difficulties in vocational training and employ-
ment, etc.);

Circumstances conducive to youth crime
(inadequate protection of material assets,
organizational shortcomings that help persons
with established anti-social orientation to real-
ize criminal intentions, victimization behav-
iour of the victim of crime, etc.) (Ianytska,
1998, p. 104; Holovkin, 2011, pp. 310-311);

Increasing the material, economic and psy-
chological dependence of young people on soci-
ety and parents, and the difficulty of acquiring
the status of an independent autonomous per-
son, that is, of attaining the status of adulthood;

Motivation for the commission of a crime
(mental state of the person, his or her views
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and attitudes, needs and value orientations,
which were formed under the influence of pre-
liminary objective reasons);

Low level of legal awareness and legal cul-
ture among young people;

Lack of visible social advancement and social
status growth, insufficient incentives for contin-
uing education.

Measures for the social prevention of crimes
among young people are not aimed at immedi-
ate prevention but help to eliminate the objec-
tive causes of crime among young people and to
reduce the overall level of crime.

General social measures for the prevention
of crimes from the Youth Crime Prevention Pro-
gramme are: 1) development of social and eco-
nomic development programmes for specific
categories of youth (for example, rural youth,
“street children”, etc.); 2) provision of social
assistance to low-income families, targeted
approach to ensuring the subsistence minimum
income of families, observance of social guar-
antees and benefits established by legislation;
3) preservation of educational institutions, cre-
ation of new types of educational institutions
for children of all ages, organization of their
leisure time; 4) restoration of the network
of sports clubs and sections at the place of resi-
dence, education in rural areas; 5) establishment
of various advisory centres for young people,
provision of psycho-correctional assistance to
adolescents and their family members to resolve
family conflicts (Ianytska, 2000, p. 142); 6) cre-
ation of a system to increase youth employment;
7) creation and implementation of public ser-
vice announcements at the State level; 8) provi-
sion of financial support to youth and children’s
public organizations and the implementation
of State-wide programmes and measures for
children and young people; 9) implementation
of public policy, aimed at overcoming chil-
dren’s neglect and homelessness; 10) identifi-
cation and development of children’s creative
and intellectual abilities and the organization
of their meaningful leisure time, etc.

Measures to improve the legal mechanism
for the prevention of crimes among young peo-
ple and the implementation of the State’s youth
policy in this field are: 1) improvement of legis-
lation on the prosecution of juveniles not only
for crimes, but also for administrative, disci-
plinary and civil offences (for example: the use
of various types of community service aimed
at correcting the harm caused by the unlaw-
ful actions of young people); 2) round tables
with representatives of youth organizations in
the course of formation of youth crime preven-
tion programmes; 3) involvement of not only
law enforcement bodies, but also public organ-
izations in the implementation of measures
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(including children and youth ones), the wide
involvement of citizens (for example, in public
patrolling in situational prevention of crime
among youth); 4) introduction of subjects on
legal education into the general education
programme; 5) involvement of local execu-
tive authorities and local self-government in
the measure of prevention, etc.

The typical model of a youth crime preven-
tion programme is characterized by a strong
link between the legal system of crime preven-
tion and the realms of the extra-legal system
and a balance between social and situational
crime prevention.

The development and implementation
of a targeted comprehensive education pro-
gramme will help to fundamentally influence
the solution of the problem of forming a positive
legal awareness of citizens, since information
provided in the right manner through journal-
ism, analysis of specific court cases, statistics
and materials, specific criminological research,
consultations and televised messages can have
a social impact.

The development of a legal framework
to monitor the behaviour of those categories
of persons who belong in one way or another
to potential risk groups, and the prevention
of such activities is a sufficiently effective meas-
ure to combat crime. At present, the risk group
includes: persons who are without permanent
sources of income for a long time; unemployed,;
those who systematic abuse alcohol and drugs;
convicted, those of immoral or illegal lifestyle
and others.

To date, the real steps of general social pre-
vention are:

1) Adoption of the Strategy to combat crime
in Ukraine until 2025 and follow-up develop-
ment of forms and methods of result-oriented
approach based on improvement of relevant
processes, to significantly expand the range
of law enforcement activities.

There are some prerequisites for the devel-
opment of such a Strategy to combat crime in
Ukraine, but it requires: criminological forecast-
ing of the state of crime in Ukraine, taking into
account possible national threats, for the next
5-10 years (Law of Ukraine On State Forecast-
ing and Development of Economic and Social
Development Programs of Ukraine, 2000);
integration of the strategic framework for crime
prevention, strategy or criminological policy in
law enforcement with the tactical framework
for crime prevention that should be provided
by this document; provision of real resources for
the Strategy rather than general annual funding
from the State budget for relevant crime pre-
vention entities; public expertise on the draft
Strategy; periodic (milestone) monitoring
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of the implementation of the Strategy; exclusion
of declarative character of the Strategy and its
formation under “ambitions” of individual polit-
ical forces (Tytarenko, 2012, pp. 375-376).

2) Adoption of a State comprehensive plan
Jor the prevention of criminal offences committed
by children in Ukraine. The specificity of the plan
is that: it is a medium-term plan, since it will be
adopted for a period of five years; it will serve
as a basis for the development of regional crime
prevention plans; the development of the plan
should involve, in addition to law enforcement
officials, psychologists, teachers, specialists in
crime prevention theory, criminologists, juve-
nile scientists, victimologists and other experts
whose knowledge will allow a qualitative change
in the existing models of such documents, as well
as contribute to the achievement of the objec-
tive of the Plan; unlike the Strategy, this doc-
ument should not contain measures generally
formulated, tasks with declarative tone such as
“to improve”, “to advance”, “to promote”, “to
provide”, etc.; the State Plan for the Prevention
of Child Delinquency as a guide to the tactics
of preventing certain types of crime and reduc-
ing the criminogenic impact of various negative
social phenomena at the State level, should con-
tain concrete and doable measures; it should
provide for the possibility of introducing
changes and additions depending on changes
in the crime situation in the State, on the basis
of which the forces and means of prevention
of certain types of crime will be adjusted.

Criminological analysis of the legal frame-
work for the prevention of crime by chil-
dren at the national level during the period
of Ukraine’s independence shows that an impor-
tant stage in the development of approaches
to preventing crime by children is activities
of the State and its social institutions, aimed
at an enabling environment for children, in
which dignified development and protection
of their rights are ensured in accordance with
the principles of democracy, equality and social
justice, taking into account the moral founda-
tions and traditional values of Ukrainian society,
aimed at strengthening the family and the moral
health of children in Ukraine.

4. Conclusions

Therefore, the system of measures of general
social prevention of lucrative violent crimes
committed by children should ensure: to
include special sections aimed at concentrating
theavailable forcesand means to prevent poverty
and unemployment, differentiated approach to
the provision of social assistance to low-income
families and those temporarily stranded that for
objective reasons cannot emerge from the crisis
on their own (loss of breadwinner, forced relo-
cation, etc.) in the socio-economic development
programmes of the regions (oblasts, districts);
to provide of guaranteed level of legal, med-
ical, cultural and domestic, etc. services for
such families; to establish a network of State
family planning centres, to provide socio-psy-
chological assistance to families on the culture
of family relations, intergenerational relations;
to strengthen work with children and young
people who neither work nor study; to main-
tain existing educational institutions and out-
of-school children’s institutions (both State
and municipal), prevention of their re-profiling;
to develop and create new types of educational
institutions; to establish a system of legal educa-
tion and training and to involve not only police
officers but also lawyers and prosecutors, courts
and public and private legal services; to organise
full-fledged recreational activities and to make
cultural and recreational facilities accessible
to families with children (theatres, cinemas,
concert halls, summer recreation bases, sports
and recreation camps, etc.), to find the usage
of State physical education and sports facilities
for purposes other than those intended inad-
missible; to restore the network of sports sec-
tions and facilities at the place of residence, in
educational establishments and in rural areas;
to establish medical and social rehabilitation
centres for children in the health-care system;
to prevent violence against children and to pro-
vide assistance to victims of violence; to provide
social protection and assistance (financial, legal,
psychological) to children who have lost their
family or are left without care (street children,
vagrants, lost, abandoned), who are in extreme
psychological and material conditions.

References:

Bandurka, A.M., Davidenko, L.M. (2003). Prestupnost v Ukraine: prichiny i protivodeistvie [Crime in
Ukraine: causes and counteraction]. Kharkov : Osnova (in Russian).
Dzhuzha, O.M., Vasylevych, V.V., & Kolb, O.H. (2009). Kryminolohiia [Criminology]. Kyiv: Pretsedent

(in Ukrainian).

Holina, V.V. (2011). Zapobihannia zlochynnosti (teoriia i praktyka) [Crime prevention (theory and practice)].

Kharkiv : Nats. yuryd. akad. Ukrainy (in Ukrainian).

Holina, V.V., Holovkin, B.M., & Valuiska M.Iu. (2014). Kryminolohiia [Criminology]. Kharkiv : Pravo

(in Ukrainian).

Holovkin, B.M. (2011). Koryslyva nasylnytska zlochynnist v Ukraini: fenomen, determinatsiia, zapobihan-
nia [Selfish violent crime in Ukraine: phenomenon, determination, prevention]. Kharkiv: Pravo (in Ukrainian).

93



1/2022
CRIMINAL PROCESS

Tanytska, N.V. (1998). Napriamy borotby z pravoporushenniamy molodi [ Areas of combating youth crime].
Naukovyi visnyk Natsionalnoi akademii vnutrishnikh sprav Ukrainy - Scientific Bulletin of the National Academy
of Internal Affairs of Ukraine, 3, pp. 103—107 (in Ukrainian).

Ianytska, N.V. (2000). Hrupova koryslyvo-nasylnytska zlochynnist molodi ta yii poperedzhennia [ Group
selfish and violent crime of youth and its prevention]. Candidate’s thesis. Kyiv (in Ukrainian).

Lytvynov, O.M. (2008). Zahalnosotsialnyi vektor u mekhanizmi protydii zlochynnosti ta faktory, shcho
yoho obumovliuiut [ General social vector in the mechanism of combating crime and the factors that determine
it]. Visnyk Kharkivskoho natsionalnoho universytetu vnutrishnikh sprav — Bulletin of Kharkio National University
of Internal Affairs, 41, 111—117 (in Ukrainian).

Rozporiadzhennia Kabinetu Ministriv Ukrainy Pro skhvalennia Natsionalnoi stratehii reformuvannia
systemy yustytsii shchodo ditei na period do 2023 roku: pryniate 18 hrud. 2018 roku Ne 1027-p [Order of
the Cabinet of Ministers of Ukraine On approval of the National Strategy for Reforming the Justice System for
Children until 2023 from December 18 2018, Ne 1027-p]. zakon.rada.gov.ua. Retrieved from https://zakon.rada.
gov.ua/laws/show/1027-2018-p#Text (in Ukrainian).

Svitlychna, Yu.0. (2019). Stan i perspektyvy prohramuvannia u sferi protydii zlochynnosti [Status and
prospects of crime prevention programming]. Proceedings of the International Conference: Mizhnarodna nauko-
vo-praktychna konferentsiia «Criminal and criminological means of counteracting crimes against public safety and
public orders - International Scientific and Practical Conference «Criminal and criminological means of counteract-
ing crimes against public safety and public orders (pp. 8-9). Kharkiv : KhNUVS (in Ukrainian).

Tytarenko, 0.0. (2012). Peredumovy formuvannia derzhavnoi kompleksnoi prohramy protydii
zlochynnosti v Ukraini. Naukovyi visnyk Dnipropetrooskoho derzhavnoho universytetu onutrishnikh sprav — Sci-
entific Bulletin of Dnipropetrovsk State University of Internal Affairs, 4, 370377 (in Ukrainian).

Tytarenko, 0.0. (2019). Derzhavne prohramuvannia protydii zlochynnosti v Ukraini [State programming of
crime prevention in Ukraine |. Kharkiv : Promart (in Ukrainian).

Ukaz Prezydenta Ukrainy Pro Stratehiiu natsionalnoi bezpeky Ukrainy : vid 14 veres. 2020 roku
Ne 392/2020 [Decree of the President of Ukraine on the National Security Strategy of Ukraine from Sep-
tember 14 2020, Ne 392/2020]. (2020). president.govua. Retrieved from https://www.president.gov.ua/
documents/3922020-35037 (in Ukrainian).

Verbenskyi, M.H. (2009). Transnatsionalna zlochynnist [Transnational crime ]. Dnipropetrovsk: Dnipropetr.
derzh. un-t vnutr. sprav; Lira LTD (in Ukrainian).

Zakon Ukrainy Pro osnovni zasady molodizhnoi polityky: pryiniatyi 27 berez. 2021 roku Ne 1414-
IX [Law of Ukraine On Basic Principles of Youth Policy from April 27 2021, Ne 1414-1X]. zakon.rada.gov.ua.
Retrieved from https://zakon.rada.gov.ua/laws/show/1414-20# Text (in Ukrainian).

Zakon Ukrainy Pro derzhavne prohnozuvannia ta rozroblennia prohram ekonomichnoho i sotsialnoho
rozvytku Ukrainy: pryiniatyi 23 berez. 2000 roku Ne 1602-IIT [Law of Ukraine On State Forecasting and
Development of Economic and Social Development Programs of Ukraine from March 23 2000, Ne 1602-T1T].
zakon.rada.govua. Retrieved from https://zakon.rada.gov.ua/laws/show/1602-14#Text (in Ukrainian).

Xpucmuna Cmeyvka,

3do6ysau kagpedpu Kpuminonozii ma KpumiHaibHO-8UKOHAGU0Z0 npasa, Hauionanvna axademis
snympiwnix cnpas, naiouga Conom’sucora, 1, Kuis, Yepaina, indexc 03035, stetskakristina@gmail.com
ORCID: orcid.org/0000-0001-9305-2720

3ATAJIBHOCOIIAJIbHI 3AX0/IU 3AIIOBITAHHA KOPUCJINBUM
HACUJIbHUIIbKUM 3JIOYNHAM, IO BUNHAIOTHCA JITbMU

Anomauis. Mema. Metoio cTaTTi € oXapakrepudyBaTi Ta ¢(hOPMYJIOBATH 3aBIAHHS 3arajlbHOCOIi-
AJIBHUX 3aXO/liB 3a1100iraHHst KOPUCIUBUM HACUIBHUIIBKUM 3JI0YUHAM, 110 BUMHSIOTHCS AiThbMU. Pesy.ib-
mamu. Y cTarTi 3'SICOBAHO, 110 3ara/IbHOCOI[IATIBHII HAMIPSIM 3a1100iraHHsT KOPUCTUBUM HACHIbHUIIBKIM
3JI0UMHAM, 110 BUMHAIOTBCS JITbMHU, € ILIJIECIIPSMOBAHOIO AiSAIbHICTIO IePKABHUX 1 HeJIepKaBHUX CTPYK-
TYP CYCIIJTbCTBA 3 BUSIBJICHHS, BUBUCHHS T4 YCYHEHHS IPUYMH TaKKX JisSHb, YMOB, 0 CIPUSIOTH IX BUH-
Hennio. Cy6’ekTaMu L€l AisLIbHOCTI, HacaMIepe, € 3aKJIa i OCBITH, OpTaHK OITKH Ta MiKJIyBaHHs, OPraHu
OXOPOHHU 3/I0POB’Sl, 3AHHATOCT] HACeJNeHHs, YCTAHOBU KyJBTYpPH, 3ac001 MacoBoi indopmaiii. ¥ pamkax
3arajIbHOCOIIAILHOTO 3a00ITaHHS KOPUCJAUBUM HACUJIBHUIBKIM 3JI0YMHAM, IO BYUHSAKOTHCS AITHME
3anporonoBano npuitHsTTss Ctparerii 6opoThbu 3i 3n0unHHICTIO B YKpaini 10 2025 poKy Ta HOAaJIbIImit
PO3BUTOK POPM i METOJIiB TIPOTPAMHO-I[ITHOBOTO TTi/IXO/Ly Ha OCHOBI Y/IOCKOHAJIEHHS BiZIMTOBIZIHUX TTPOTIE-
CiB, abU CyTTEBO PO3IIMPHUTH aPCEHAT IPABOOXOPOHHOI AisIbHOCTI Ta JIepKaBHOTO KOMIIEKCHOTO TIAHY
3a106iraHis KpUMiHAIBHIM MTPABOMOPYIIEHHAM 110 BUMHAIOTHCS AITbMU B YKpaiHi, SKMil Xapakrepu-
3YEThCS CEPEHBOCTPOKOBICTIO I € OCHOBOIO PO3POOKM PEriOHAIbHUX IIAHIB 3amo0iraHHs! 3JJ0YMHHOCTI
niteit. Buctoexu. 3pobieHo BUCHOBOK, [0 CUCTEMa 3aX0/iB 3aTaIbHOCOIIAIBHOTO 3alI00iraHHs KOPUC/IH-
Bill HACHJIBHUI[BKIIN 3JI0YMHHOCTI [iTell TOBMHHA 3a6e3euyBaTu: nepegdadyeHtst y mporpamMax coliajibHo-
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€KOHOMIYHOTO PO3BUTKY PETiOHIB CIEIiaJbHUX PO3ILJIiB, CIPSIMOBAHUX HA KOHI[EHTPAIIII0 HASBHUX CUJ
i 3aco6iB mozo 3amobirantst GigHocTi Ta 6e3pO6ITTIO, ANdEepeHTtiioBaHIIT /XL 10 HAAHHS COI[aTb-
HOI JIONOMOTH Majio3abe3rnedeHnM CiM'sIM 1 TaKuM, sIKi THMYAcOBO ONUHUIUCS Yy CKPYTHOMY CTAHOBHII
Ta 3 00’€KTUBHUX IIPUYUH He MOKYTh BUUTH 3 KPU3U BJACHUME CUJIaMU; 3a0€3I1e4eHHs] TapaHTOBAHOTO
PiBHST IIPABOBOTO, MEMYHOTO, KYJIBTYPHO-TIOOYTOBOTO Ta iH. 0OCTYrOBYBaHHS TAKHX CiMeil; CTBOPEHHS
MepeKi JIepKaBHUX IIEHTPIB IUIAHYBaHHS CiM'l, HA/IAHHS COIIAJIbHO-TICHXOJIOTIYHOI JIOIIOMOTH CiM’sIM
O/I0 KYJBTYPU CIMEITHUX CTOCYHKIB, B3AaEMOBIIHOCHH Pi3HUX TTOKOJIiHb; OCHJIEHHS POOOTH 3 JIThMHU
Ta MOJIOJUTIO, SIKA HE MPAIIOE 1 He HABYAETHCS; 30€PeKEHH S ICHYIOUNX 3aKJIa/IiB OCBITH Ta IUTIYNX 1103a-
MIKIJTBHUX 3aKJIQ/[iB, HEJOMYIIEHHS iX nepenpodilioBaHHsT; PO3BUTOK i CTBOPCHHS HOBHX TUIIB HABYAJIb-
HO-BUXOBHMX 3aKJIaJliB; CTBOPEHHS CHCTEMU IPABOBOIO HABYAHHS i BUXOBAHHS Ta 3aJIy4eHHS /10 1€l
poboTH He JnIIe TPAIiBHUKIB MIJIILi, if a/[BOKATYPH Ta MPOKYPATYPH, CY/LY, I€PKABHUX Ta MPUBATHHUX
IOPUANYHIX CJIysK0; OPraHisaiiio MOBHOIIHHOTO T03BIJIIST, IOCTYIHICTD 3aK/Ia/IiB KYJIBTYPHU T BIATIOYNH-
Ky VIS ciMeii 3 AITbMH, HEJOMYCTUMICTh BUKOPHCTaHHsI epKaBHUX 00’€KTiB (DI3KYJBTYPH i CIOPTY He
3a TIPSIMUM TIPU3HAUCHHSIM; BiTHOBJICHHST MEPEsKi CIIOPTUBHUX CEKII Ta CHOPY/ 32 MicIleM MPOKMBaH-
Hsl, Y HABYAJIbHUX 3aKJIA/aX, Y CLICHKIN MIiCIIEBOCTI; CTBOPEHHSI IIEHTPIB MEAMKO-COI[abHOI peabisiTa-
11 [I71sT iTelt y cucTeMi OpraHiB OXOPOHU 3/10POB’sI, OPraHi3ailiio mpodiIlakTHKY HACUIbCTBA HAJ I ThMU
Ta HaJIAaHHSI IOTIOMOTT TIOCTPAK/IAJINM Bijl HACHJTBCTBA.

KmouyoBi cnoBa: IUTHHA, KOPUCTH, HACHIBCTBO, 3JIOYMH, KODUCINBA HACUILHUIDKA 3JI0UMHHICTD,
3amobiraHHsL.
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TACTICAL AND PSYCHOLOGICAL BASES

OF NEUTRALIZATION OF COUNTERACTION

TO THE INVESTIGATION OF A CRIMINAL OFFENSE
DURING AN INVESTIGATIVE EXPERIMENT

Abstract. The purpose of the article is to develop tactical and psychological bases for meeting
thesuspect’sopposition, incl. false testimony, while conducting an investigative experiment and elaborating
tactical recommendations for overcoming such opposition. Research methods. The work is based on
general scientific and special methods of scientific knowledge. Results. The behavior of a suspect during
an investigative experiment on checking his testimony at the scene is subject to the laws of psychology. A
significant factor determining the behavior of a suspect is the psychological impact of the environment.
The latter can cause changes in the suspect’s behavior, both positive and negative. Personal presence
at the crime scene results in strong emotional feelings in the suspect that can complicate and even make
it impossible to continue the investigative (search) action. The paper studies the refusal of a suspect to
participate in the verification of testimony at the crime scene as well as former testimony at various stages
of the investigative (search) activity. The risk of refusal exists both before starting the investigative
action and in the course of its implementation.

Conclusions. The author draws attention to the fact that the participation of a suspect in
an investigative experiment must be voluntary. Therefore, the effectiveness of an investigative (search)
action depends on the suspect’s position, his desire to take part in demonstration actions, and give
explanations. The paper focuses on the role of the protective dominant as a factor that significantly affects
the suspect’s behavior. The protective dominant determines the features driving the suspect’s behavior
when verifying his testimony at the crime scene, among which the author highlights the mental state.
During the investigative experiment, the suspect may have various mental states: fear, frustration, stress,
and so on. In this regard, it is advisable to opt for observing the suspect’s behavior. To reduce the risk that
the suspect will refuse to participate in the investigative action, it is proposed to conduct an investigative
experiment and verify testimony at the crime scene immediately after receiving it.

Key words: counteraction, investigative action, verificatiob of testimony at crime scene, mental state,
protective dominant, self-incrimination, psychological impact.

1. Introduction

The priority tasks of criminal proceedings
are to improve the efliciency of investigating
criminal offenses. At the same time, modern
crime takes more dangerous organized forms.
Thus, there is a problem of combating counter-
action from persons who try to hinder the inves-
tigator in solving the investigation tasks.

One of the ways to meet the opposition to
the investigation is to reveal false testimony.
The modern stage of the evolution of criminal-
istics is characterized by the transition from
the study of counteraction to the investigation
as a phenomenon to the creation of a system
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of methods, techniques, and means for overcom-
ing and neutralizing it. The latter is the subject
matter of investigative tactics. According to
Prof. V. Yu. Shepitko, one of the areas of coun-
teraction tactics is tactical means of meeting
perjuries and exposing false testimony (Shep-
itko (2010), p. 167; Shepitko (2021), p. 180;
Shepitko (2020), p. 177).

One of the effective procedural ways
of exposing false testimony is an investiga-
tive experiment, in particular, in the form
of checking the suspect’s testimony at the crime
scene. In the practice of investigation, there
often arises the need to check information or

© V. Nehrebetskyi, 2022
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the investigative version based on the evidence.
An investigative experiment belongs to a group
of so-called “check” investigative actions. The
verification of testimony at the scene is a spe-
cific kind of investigative experiment. On-scene
verification is the process of comparing infor-
mation obtained during interrogation and (or)
ideal traces of memory with the tangible ambi-
ance of the crime scene through the narrative,
demonstration, and explanations of the person
whose testimony is being verified to reveal his
awareness of the data being verified or refined,
as well as to hold new factual data.

The feasibility of using the patterns
of the suspect’s behavior when conducting
an investigative experiment to overcome coun-
teraction to the investigation remains poorly
studied. Some literary sources have only
dealt with individual psychological aspects
of the investigative (search) action. At the same
time, the problem under consideration has
been highly analyzed in terms of interrogation,
face-to-face confrontation, and search (Large
Ukrainian legal encyclopedia, p. 689-692).

2. Psychological patterns of the suspect's
behavior

The participation of the suspect in an inves-
tigative experiment must be voluntary. There-
fore, the effectiveness of an investigative action
largely depends on the suspect’s position and his
desire to participate in the verification of testi-
mony at the scene. The psychology of the sus-
pect can be used to: 1) diagnose his position,
2) predict his behavior, 3) choose the appro-
priate psychological impact, and 4) evaluate
the information received.

The factors affecting the formation
of the suspect’s position and his behavior should
be taken into account. The psychological liter-
ature singles out the following: a) the suspect’s
mental state; b) motives that guide him in per-
forming certain actions; ¢) unfavorable con-
ditions for the suspect due to his evident role
in crime commission; d) influence on the sus-
pect by others (Ratinov (1967), pp. 196-217,
272-285; Glazyrin (1983) p. 293-299).

The suspect’s mental state is character-
ized by the supremacy of a defensive (protec-
tive) dominant. In psychology, a dominant
means the temporarily predominant reflection
system, which determines the work of nerve
centers at the moment and thereby takes
a bearing of behavior. The defensive dom-
inant determines the focus of the suspect’s
mental activity and forms special mechanisms
of his psychological protection. Psychological
literature interprets psychological protection as
a specific regulatory system of personality sta-
bilization aimed at eliminating or minimizing
anxiety associated with conflict consciousness

(Large Ukrainian legal encyclopedia, p. 321).
According to the author, when checking testi-
mony at the scene, one should regard the pos-
sible influence of the psychological mechanism
of repression. Repression refers to neutraliza-
tion, non-acceptance, and rejection of informa-
tion that contradicts some personally significant
attitudes of the subject. Thus, there are partic-
ular requirements for the communication form
between the investigator and the suspect while
checking testimony at the scene. V.L. Vasyliev
believes that regardless of the severity
of the committed crime, the investigator is
obliged to treat the suspect as an individual
equal to other participants in the investigative
action. It is inadmissible for the investigator
to express irritation, contempt for the suspect,
skeptical remarks, etc. No matter how auda-
cious the suspect may be, the investigator must
remain restrained and balanced (Vasil 'ev
(2000), p. 472—473).

The  protective  dominant identifies
the features driving the suspect’s behavior
when checking his testimony at the scene,
namely: 1) his mental state; 2) his desire to
avoid responsibility; 3) interest in the inves-
tigation course; 4) the suspect’s tendency to
exaggerate the investigator’s informational
“armament”; 5) the tendency to adapt his jus-
tifying position (Glazyrin (1983), p. 293-299).
Psychological literature highlights the need to
take into account the mental state of the per-
son whose testimony is being checked (Ratinov,
Efimova (1988), pp. 15-20). A mental state is
a holistic characteristic of mental activity sta-
ble over a specific time segment, which conveys
the peculiarity of mental processes depending
on the reflection of reality, previous condition,
and mental properties of an individual (Large
Ukrainian legal encyclopedia, p. 781).

During an investigative experiment, there
is a wide amplitude of mental states. The sus-
pect may feel, for instance, fear, frustration,
stress, etc. (Ratinov, Efimova (1988), p. 15-20).
It is worth mentioning that the suspect’s men-
tal state may affect his refusal to participate in
checking testimony at the scene or of former
testimony. Psychological literature interprets
fear as a negative mental state that occurs under
circumstances when an individual has a motive
and a conscious goal to quit the situation asso-
ciated with the influence of an external stimulus
but is forced to get into it for external reasons
(Large Ukrainian legal encyclopedia, p. 784). In
checking testimony at the scene, both a person
involved and not involved in the crime commis-
sion may experience fear. Fear not only shack-
les memory but also hampers the entire human
psyche and intellectual activity. It can suppress
the will, moral self-control and critical abilities,
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prevent the correct assessment of the situation,
make a person more inclined to undesirable
influences. In verifying testimony at the scene,
it is possible to diagnose a mental state, which,
in the author’s opinion, is relevant.

During the verification of testimony
at the scene, a person who repeatedly visits
the crime scene is subject to the psychological
impact of the surrounding environment (Kon-
ovalova (1997), p. 110-115). Consequently, he
may have a specific change in his mental state
when perceiving the places which keep evidence
exposing him. Psychological literature always
highlights the need to monitor the suspect’s
behavior when checking testimony at the scene
(Glazyrin (1983), p. 134). In particular, it is
about such features of an external manifestation
of the state as confidence in the choice of move-
ment direction, the display of objects, a sudden
change in the movement direction, speed, stop,
etc. The significance of the observation method
in the testimony’s verification at the scene
resides in the fact that it allows the investiga-
tor to effectively control the suspect’s behavior
and maintain an optimal mode of communica-
tion, contributes to the choice of appropriate
tactical techniques and their systems. Obser-
vation helps to identify the suspect’s position,
reveal whether he conceals information crucial
to the investigation. Thus, in terms of conduct-
ing the investigative action, the observation
method assists the investigator in finding mate-
rial evidence. There are known cases in inves-
tigative practice when observation facilitated
to find material evidence the location of which
the suspects tried to hide from the investigation
while checking testimony at the scene (Drobyn-
iak (2000), pp. 12 (24%)

The protective dominant makes the perpe-
trator seek to carry out specific actions which,
according to his calculations, should help him to
avoid exposing the crime and hence evade respon-
sibility (Ratinov (1967), p. 196). This can explain
the suspect’s refusal to participate in the testimo-
ny’s verification at the scene and provision of false
testimony during the interrogation.

The defensive dominant and the mecha-
nism of psychological protection can be inher-
ent not only in a guilty person also innocent
who wants to defend himself from an unfair
accusation (Ratinov (1967), p. 199). There-
fore, in the psychological context, the verifi-
cation of the suspect’s testimony cannot be
reduced to creating any artificial barriers for
him, psychological restrictions for refusing
from pretrial testimony given during the inter-
rogation. It is also inadmissible to conduct
the investigative action for the psychological
fixation of the suspect on the testimony that is
true in the investigator’s opinion.
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3. Tactical bases for overcoming
the suspect’s opposition during an investiga-
tive experiment

Theinvestigative practice pays special atten-
tion to the fact that suspects tend to change their
positions and adapt their justifying position as
evidence is presented (Drobyniak (2000), p 20).
Therefore, in verifying the suspect’s testimony,
the tactics of the investigative action should be
primarily aimed at detailing testimony, clarify-
ing its interrelation with the situation and then
eliminating contradictions, if they occurred.
Such a tactic allows disposing of the untruth in
the testimony of the interrogated person gradu-
ally and purposefully.

External influence is among the factors
affecting the suspect’s position (Vasil'ev (2000),
p. 29). The considered factor is quite essential
when conducting an investigative experiment.
No influence on the suspect should be a pre-
requisite determining the reliability of findings
of the investigative action. Thus, before check-
ing testimony at the scene and in the process
of its conducting, it is necessary to take mea-
sures to prevent the suspect from contacts with
unauthorized persons. If there is any suspicion
of the latter, the testimony’s verification must
be carried out immediately.

In the process of analyzing the position
of the suspect during the investigative action
under study, it is important to keep in mind
specific motives for his consent to participate in
the verification of testimony at the scene. Psy-
chological literature distinguishes the follow-
ing: fear of social condemnation, shame of real-
izing the immorality and illegality of own act,
fear of revenge from interested persons, fear
of consequences for the suspect’s loved ones or
separation from them (Ratinov (1967), p. 202).
EV. Glazyrin believes that even in the case
of a pronounced readiness of the suspect to
participate in the verification of testimony
at the scene, it is worthwhile to puzzle out
the true motives of such consent in detail (Gla-
zyrin (1983), p. 31).

In the practice of law enforcement agen-
cies, there are cases when suspects, having
declared their consent to participate in the ver-
ification of testimony at the scene, in the course
of the investigative action, show completely dif-
ferent places that are not related to the crime
(Drobyniak (2000), pp. 20—24). Consequently,
the awareness of the motives guiding the sus-
pect allows the investigator to timely influence
the latter in such a way that he changes his false
position.

The suspect can also can also pursue
the motive to check the reliability of conceal-
ment of crime traces and circumstances that
may expose him. The investigative practice has
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cases when persons suspected of committing
particularly serious crimes agreed to check tes-
timony at the scene to try escaping from cus-
tody during the investigative action or using
the help of their accomplices (Ratinov, Efimova
(1988), p. 132). Thus, when checking testimony
at the scene, it is necessary to take measures
towards the suspect’s protection and ensure
the safety of all participants in the investigative
action.

There is a risk that the suspect may refuse
to participate in the verification of testimony
at the scene or quit his former testimony.
Forensic literature has recommendations
for reducing the risk of the suspect’s refusal
to participate in the investigative action. In
addition, some authors propose to check testi-
mony at the scene immediately after obtaining
the consent of the interrogated person to take
part in it. The timely verification of testimony
at the scene is also recommended by investiga-
tive practitioners and follows from the analysis
of investigative practice (Drobyniak (2000),
p. 23; Verdict of the Ivanovo District Court
of the Kherson region (2021)). Other recom-
mendations were also offered: establishing
and maintaining psychological contact with
the suspect by the investigator, considering
the motives that guided him while express-
ing the consent to take part in the verification
of testimony at the scene, applying the method
of reflective management (Vasil 'ev (2000),
p. 472; Glazyrin (1983), pp. 132—-133).

In order to reduce the risk of the suspect’s
refusal to participate in the investigative action
or quitting former testimony, it is essential to
check it at the scene after receipt. This require-
ment-recommendation is driven by the fact that
the delay in verifying the suspect’s testimony
at the crime scene makes it impossible to verify
the existing and obtain new evidence.

The risk of the suspect’s refusal to partici-
pate in the verification of testimony at the crime
scene also exists during its conduct. The psy-
chological impact of the situation may be
the reason for the suspect’s refusal to keep
participating in the verification of testimony
at the scene (Note that forensic literature
mainly marks the positive effect of the situ-
ation on the interrogated person, who visits
the crime scene for a second time (Konovalova
(1997), pp. 114—115). In the author’s opinion,
the perception of the crime scene or its individ-

ual episodes and the narrative of the crime assist
the suspect in recollecting not only the circum-
stances of the event but also the emotions that
prevailed in his psyche at the time under study.
Therefore, personal presence at the crime scene
triggers strong emotions in the suspect, which
can complicate and even make it impossible to
continue the investigative action. The psycho-
logical impact of the scene is a relevant factor
that affects the person whose testimony is being
verified.

The suspect’s struggle of opposite motives
to participate in the verification of testimony
at the scene and their reorientation may take
place both in the process of preparation for
the investigative action and during its conduct.
For this very reason, throughout the verifica-
tion of testimony at the scene, the investiga-
tor must take measures aimed at maintaining
the suspect’s positive motives for participation
in the investigative action. The interaction
between the investigator and the suspect in ver-
ifying testimony at the scene is characterized by
the need for constant control over the behavior
of the latter.

4. Conclusions. The investigative exper-
iment to verify the suspect’s testimony
at the scene is marked by the possibility of oppo-
sition in the form of false testimony. The investi-
gative (search) action has the following features:
1) complex psychological relationship between
the investigator and the suspect; 2) the ability
of the investigator to psychologically influ-
ence the suspect to obtain the necessary infor-
mation; 3) the conditionality of the suspect’s
position and behavior due to the interrogation
that preceded testimony verification; 4) mutual
reflection between the investigator and the sus-
pect; 5) the possibility of the suspect’s effect on
the process of obtaining information. The inves-
tigator should use the psychology of the sus-
pect while checking his testimony at the scene
to overcome opposition of the latter. A thor-
ough examination of the suspect’s identity by
the investigator is a compulsory condition.
When conducting the investigative action, it
is worthwhile to pay regard to all factors that
somewhat affect the position and behavior
of the suspect. To reduce the risk of the sus-
pect’s refusal to participate in the investigative
(search) action and quitting former testimony,
the investigative experiment must be conducted
immediately after interrogation.
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TAKTHUKO-IICUXOJIOTTYHI OCHOBU HEMTPAJII3AIIIE TPOTUIII
PO3C/IIAYBAHHIO KPUMIHAJIBHOT'O ITIPABOIIOPYIIEHHA
1A YAC CJIIAYOTO ERCIIEPUMEHTY

Awnorauis. Mema. Po3po0ieHHS TAKTUKO-TICUXOJIOTTYHIX OCHOB MO0JIAHHST IPOTH/IIT iZ03PIOBAHO-
0, 30kpeMa y (HopMi TOBIZIOMIIEHHS HEMPaBAMBUX [TOKA3aHb, IIPU HPOBEIEHHI CJI[U0TO €KCIIePUMEHTY
Ta po3pollli TAKTHYHUX PEKOMEHAAIIMN, CIPAMOBAHNX Ha MOXOJaHHs Takoi npotuiii. Memodu docai-
Oorcenns. PoboTa BUKOHAHA HA TMI/CTaB] 3ara/IbHOHAYKOBUX Ta CHEI[AIbHIX METO/IB HAYKOBOTO Mi3HAH-
H4. Pesynvmamu. 11oBeinka 11i/103pI0BAHOTO il 4ac CJAIYOr0 €KCIEPUMEHTY 3 METOIO MepeBipKu Horo
MOKa3aHb Ha MICIli TOAIT Mi/IITOPSIKOBYETHCS 3aKOHAM TICUXOJIOTIT. IcTOTHUM YMHHUKOM, 1[0 BU3HAYAE
HOBE/IIHKY ITiZI03PIOBAHOTO, € ICUXOJIOTTYHUI BILTUB 0TOUYOU0i 00cTaHOBKK, OCTaHHIN MOJKE BUKIUKATH
3MIiHM Yy MOBEIiHII ITi/[03PIOBAHOTO, IPUYOMY SK B IIO3UTUBHOMY, TaK i B HeraTUBHOMY HarpsMky. Oco-
GucTa MPUCYTHICTh Ha MICIL 3I0YMHHOI TOAIIT IPMBOAKMTD 0 3HAYHUX eMOIIIHIX IePEKUBAHD Y T11103PI0-
BAHOTO, I1[0 MOYKE YCKJIA[HUTH | HABITh YHEMOKIUBUTH [IPOIOBKEHHS CIi40i (Po3iIyKoBoi) aii. ¥ po6oTi
JOCTKYEThCA TIPoOIeMa BiIMOBH MMiI03PIOBAHOTO Bijl y4acTi y TepeBipili MoKasaHb Ha MicCIli, a TaKOXK
Bif paHiITle JaHUX MMOKA3aHb Ha Pi3HNX eTarax MpoBe/IeHHs i€l cJ1iraoi (po3nrykoBoi) fii. Pusuk Biamosn
iCHYE SIK /10 TI0YATKY CJIi40i /il, Tak 1 6e3mocepeiHbo MpH il IIPOBEACHHI.

Bucnoexu. ABTOPOM 3BEPHYTO YBary, 110 Y4acTb IiJI03PIOBAHOTO Y TIPOBE/ICHHI CJIYOTO €KCIepH-
MeHTY 060B’13K0B0O Ma€ 106poBibHIi Xapakrep. Tox eeKTUBHICTD CTiuol (PO3ITYKOBOT) /il 3a1eKUTH
BiJl 1103MILii M103PI0OBAHOTO, 100 GaxkaHHs1 OpaTh ydyacTh y IEMOHCTPAUiiHUX /isX 1 JaBaTU MOSCHEH-
Ha. B po6oTi akiieHToBaHO yBary Ha poJii 3aXMCHOI JOMIHAHTH SIK YMHHUKA, AKWH ICTOTHO BIIMBAE Ha
HOBE/IIHKY I1i103PI0BAHOr0. 3aXKCHa A0MiHAHTA BU3HAYAE OCOOJIMBOCTI, 110 3YMOBJIIOIOTH OBEAIHKY TIi/-
03PIOBAHOTO TIPHU TIEPEBIPITi OTO TIOKAa3aHb Ha MICIT, cepel SKUX aBTOP BUIIJLE MCUXiuHuii ctad. 1lix
Yac CJIY0r0 eKCIepUMEHTY B IMiZI03PI0BAHOTO MOKYTb MaTH MicClle Pi3Hi MCUXiUHi CTaHU: CTPax, CTpec
dpyctpartis, Tomo. Y 3B’43Ky i3 UM JOMITBHO BUKOPUCTOBYBATH CIOCTEPEKEHHS 32 TIOBEIHKOIO Tijl-
03PIOBAHOTO. 3 METOIO 3HIKEHHS PU3UKY BiZIMOBH ITiJI03PIOBAHOTO BiJl y4acTi B 1il cJiiuiii i mpomony-
€TbCS TPOBOAUTH CJITYNI eKCIIEPUMEHT Ta IIepeBipATH MOKa3aHHs Ha MiCI[i HeraltHO ITicJisd X oJiepsKaHHS.

Kmouogi cioBa: poTuziisi, cJrida Jist, mepeBipka mokasaib Ha MiCIli, ICUXIYHWIT CTaH, 3aXMCHA JI0Mi-
HaHTa, CaMOOOMOBA, TICUXOJIOTIUHMIT BILJIUB.
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LEGAL COUNSELING AS AN ESSENTIAL PART
OF ATTORNEY PRACTICE

Abstract. The article studies the approach defining counseling, establishes its connection with allied
concepts of legal consultancy and legal advice, analyzes the structure and models of counseling. The author
considers amendments to The Rules of Legal Ethics based on comparative legal analysis of the Model
Rules of Professional Conduct of American Bar Association. The research relies on analytical, logical-
semantic, hermeneutic, and comparative research methods. Results. The author analyses counseling
as a distinct type of advocacy, defines legal consultancy, counseling, counseling structure, legal advice
as legal notions, emphasizes counseling stages. The essence of counseling models is analyzed, indicating
the role of a lawyer in each of them. An essential part of this research paper is the Model Rules
of Professional Conduct of American Bar Association analysis. Conclusions. Counseling is an integral
and vital part of attorney practice characterized by the following features: 1) performed on a professional
basis; 2) conducted through direct communication of the attorney with the client; 3) may be carried
out both ex-ante and ex-post. Counseling is a comprehensive attorney practice, which consists of finding
and presenting to the client possible solutions to his legal problem, the consequences of choosing one
of them, as well as determining the legal position and proper remedies. The consultation process results
in providing comprehensive and professional advice on the client’s legal issue. The concept of counseling
structure may be defined as the sequence of actions of an attorney to determine the client’s legal issue
and formulate proposals for its solution. There are the following models of counseling: “traditional”,
client-centered model, and collaborative decision-making model. The author proposes to amend Art. 8
of the Rules of Legal Ethics with provisions on the requirements for counseling, namely that lawyers shall
comply with the client’s requirements for the means to achieve the representation or defense purpose.

Key words: legal consultancy, counseling, legal advice, counseling structure, models of counseling.

1. Introduction

Most empirical studies, the object of which
is the implementation of legal practice, deal
with the participation of an attorney in the trial,
defense tactics, challenging aspects of the attor-
ney’s interaction with the court, other public
authorities, local self-government, etc. Much
less scholarly research discusses legal coun-
seling. According to para. 1, p. 1 of Article 19
of the Law of Ukraine “On the Bar and Practice
of Law”, one of the key aspects of legal prac-
tice entails giving legal information, advice,
and clarifications on legal issues. In addition,
scientists, incl. S. O. Ivanytskyi, consider
the provision of legal advice and explanations
as one of the tasks of the bar, as the institute as
a whole (Ivanytskyi, 2017, p. 148).

Counseling is rightly deemed to be
the beginning of the attorney’s interaction with
the client because in requesting legal assistance,

© L. Krupnova, 2022

the person primarily intends to receive advice
to determine a subsequent algorithm of actions.
Following an outcome of the initial consulta-
tion, the person decides on his representation or
defense by a specific attorney.

Relationship in the “attorney-client” sys-
tem is based on effective communication. At
the same time, legal counseling is a fundamen-
tal element, so the quality of provided pieces
of advice and their effective use are of paramount
importance for achieving the goals of such rela-
tionship.

In this context, it is worth agreeing with
L. V. Slyva’s opinion: legal practice requires not
only proficient knowledge of law rules but also
good communication skills, the ability to qual-
itatively build communication with the client
to accomplish the goal of the relevant activ-
ity — the protection of the rule of law (Slyva,
2020, p. 21).
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2. Correlation of counseling with related
concepts

The professional literature on the relevant
subject matter contains the concepts of “legal
consultancy”, “counseling”, “legal advice”,
which indicates their different content. In this
regard, it seems expedient to analyze the essence
of each of the above concepts separately.

S. D. Husariev defines legal consultancy as
the professional activity of lawyers specializing
in different law branches; their main function is
the legal support of various forms and methods
of activity of the organizational structure that
employs a legal adviser (Husariev, 2008, p.386).

L. V. Slyva considers legal consultancy as
a systematic professional activity of an attorney,
which combines a set of actions aimed at solving
the client’s legal problem through explanations,
recommendations, drafting of procedural docu-
ments (Slyva, 2016, p. 81).

According to K. Yu. Surovova, legal con-
sultancy is the transfer of specific legal data
to the client at his initiative or at the initia-
tive of the attorney, which involves informing
the client about legal norms and counselling,
during which the attorney explains how to deal
with the client’s legal problem on their basis
(Surovova, 2015, p.54-55).

It is worth mentioning that in defining
the concept of legal consultancy through
informing and counseling, it is said that
although these two components differ in
structure, they are equal and interrelated ele-
ments in the system of legal counseling. Thus,
the structure of informing comprises two stages:
the attorney’s actions to transfer information
and the client’s actions to receive it. Instead,
counseling is supplemented by another stage —
acceptance of instructions. Before giving legal
advice, an attorney shall listen to clients
and get at the heart of the problem. The sub-
sequent flow of information from the attorney
to the client structurally coincides with similar
actions within informing. However, the differ-
ence between counseling and informing is in
the targeted nature of the latter, given the spe-
cific life situation and the presentation of clear
recommendations for choosing legal remedies to
address the problem (Surovova, 2015, p.55).

It goes without saying that an attorney
conducts counseling professionally since it
is the professional nature of legal assistance
that determines the special place of the bar
in the mechanism of providing it to citizens,
which is fixed in Art. 1312 of the Constitution
of Ukraine (Shandula, 2017, p. 166).

Thus, it is advisable to distinguish the fol-
lowing essential features of legal consultancy:
(1) is a type of legal practice; (2) is carried out
on a professional basis; (3) is complex, because
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it can be realized through explanations, possi-
ble options for addressing the legal problem
of clients, drafting the necessary legal docu-
ments, that is, it contains both an informative
and an advisory component. Consequently, con-
sultancy is the professional activity of an attor-
ney, which implies informing and advising cli-
ents on law rules, the regulatory scope of which
extends to the legal relationship to which they
are parties, rendering them intelligibly, and for-
mulating a proposal for solving a legal problem.

Counseling is defined in professional litera-
ture as the direct interaction between an attor-
ney and a client (principal) to provide the lat-
ter with qualified legal assistance (Slyva, 2020,
p.27). That kind of approach does not outline
the main specific features of counseling in com-
parison with other types of legal assistance. As
a result, it does not allow distinguishing it from
other types of legal practice.

R. S. Redmount believes that legal counsel-
ling is that group of particular attitudes, skills,
and strategies that a lawyer utilizes to help indi-
vidual clients to meet specific needs and resolve
specific problems. (Redmount, 2008, p.181). It
is worthwhile stressing that the client’s pro-
tection or representation is not considered in
this context. This means that the lawyer pres-
ents possible options for solving a specific legal
problem or agreeing on an algorithm of actions
under individual circumstances.

It seems reasonable that when advising
the client, the lawyer should both suggest
ways to deal with the legal problem and make
sure that the client gets them straight (Zeikan,
Safulko, 2013, p.26).

The author emphasizes that counseling can
be ex-ante, that is, before the client commits
legally significant actions, and ex-post, that is,
after them. The considerable difference between
them is that ex-ante counseling can steer
the client on the right legal course, and ex-post
counseling excludes the beforementioned but
affects the client’s subsequent conduct (Shavell,
1998, p. 1).

Thus, counseling has the following charac-
teristics: (1) it is a set of actions aimed at solv-
ing a specific legal problem of the client; (2)
it is carried out through the communication
between the client and the attorney, not defense
or representation in judicial and other public
authorities. Therefore, it is advisable to regard
legal consultancy as the attorney’s comprehen-
sive activity, which involves finding and pre-
senting the client with possible solutions to his
legal problem, ensuing consequences, and deter-
mining the legal position and defensive means.

L. V. Slyva proposes to define legal advice
as an outcome of the attorney’s communica-
tion with the client, which is to find options for
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a legal solution to the client’s problems, explain
potential consequences, and formulate a further
action strategy (Slyva, 2016, p.81)

S. Chavell has a similar position and under-
stands legal advice as specific information, which
an attorney gives a client, about the essence
of legal rules, the possibility and extent
of punishment for their violation, the course
of the trial, etc. (Shavell, 1998, p. 1).

The above positions truly convey the essence
of legal advice, which can be regarded as an out-
come of counseling, which includes the provi-
sion of specific legal information on the legal
problem and the set of measures necessary to
solve it.

Therefore, “legal consultancy”, “legal coun-
seling” and “legal advice” are interrelated con-
cepts and illustrate the movement from general
to specific. Consultancy comprises a counseling
process that results in comprehensive and pro-
fessional advice.

3. Structure of counseling

The structure of counseling is the sequence
of actions of the attorney to determine the cli-
ent’s legal problem and formulate proposals for
its solution.

Given the frequency of counseling, it is
expedient to distinguish between one-step
and multi-step counseling (Slyva, 2020, p. 35).
One-step counseling is a one-time interaction
of the client with the attorney, which means
communication about legal norms and their
clarification, and multi-step counseling includes
comprehensive systemic communication, which
generates a sequence of actions to solve a spe-
cific legal problem of the client.

It should be noted that under one-step
counseling, the content of the concepts of “legal
advice” and “legal counseling” coincides.

According to Y. Zeikan and S. Safulko, legal
counseling consists of the following stages:
(1) establishing the client’s requirements; (2)
interviewing; (3) summarizing the information
received from the client; (4) specifying options
for solving the problem (Zeikan, Sarsfulka,
2013, pp.27-28). That kind of presentation
of counseling stages seems incomplete because
the result, which means the final determination
of the legal position and the way of its defense,
is decisive for any process that legal counseling
undoubtedly is.

L. V. Slyva puts forward a more complex
structure and marks eight stages, as follows:
(1) preparatory; (2) interviewing; (3) pre-
liminary assessment of facts of the case; (4)
obtaining information and its further analysis;
(5) analysis of the facts of the case; (6) analysis
of the regulatory framework of the case: mate-
rial and procedural qualification of the case; (7)
formation of a legal position in the case, analy-

sis of its pros and cons; (8) legal advice (Slyva,
2020, p. 36-37).

The above structure of counseling has some
drawbacks — the duplication of individual
stages of counseling. In particular, it concerns
the stages of analysis of the information acquired
and analysis of the circumstances of the case. It
seems inappropriate to single out two different
stages that have the same purpose — assessment
of the circumstances of the case.

Based on the analyzed approaches to
the structure of counseling and taking into
account their shortcomings, it is expedient to
present the following structure of counseling:
(1) obtaining facts while interviewing the cli-
ent to identify the legal problem; (2) obtaining
details (incl. by sending lawyer requests); (3)
interpreting the problem using legal termi-
nology; (4) finding and clarifying alternatives
to solve the legal problem; (5) determining,
together with the client, the procedure for solv-
ing the problem.

4. Counseling models

When advising clients, attorneys should
consider the essence of the legal problem,
whether the client is an individual or a legal
entity, and the time of counseling, i.e., its imple-
mentation in the course of initial counseling or
the ongoing fulfilment of the terms of the legal
aid agreement. It makes sense to highlight three
models of counseling: (1) the traditional or
“authoritarian” model, (2) the client-oriented
model, (3) the collaborative decision-making
model (McGinnis, 2018, p. 279). It is recom-
mended to examine each of the models in more
detail.

— Traditional model

This model entails that when a lawyer
advises a client, the client is expected to shift
responsibility for the outcome onto the lawyer
to exercise complete control over solving legal
problems (McGinnis, 2018, p. 279). At the same
time, the client’s role is passive and is limited to
sharing information on the case with the law-
yer. Remarkably, the literature describes this
model as “lawyer-oriented”, “paternalistic”, or
“model of best interest” (Cochran, DiPippa,
Peters, 1999, p. 9). It should be noted that Art. 8
of the Rules of Professional Conduct states that
“subject to observance of the principle of legal-
ity, an attorney must in his/her professional
activity act on the basis of the dominance
of clients’ interests”. At the same time, neither
the mentioned article nor further indicates
whether the attorney is obliged to discuss his/
her actions with the client, or whether he/she
is obliged to consult with the client on taking
specific measures (2017).

Regardless of the words chosen for its des-
ignation, this model is strongly criticized for
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several reasons. First, the emphasis on the law-
yer’s control over counseling relations does
not respect the dignity of clients as individuals
who must be able to address all issues affect-
ing their lives and make moral choices about
them (McGinnis, 2018, pp. 279-280). Sec-
ond, because clients are likely to have the best
understanding of their needs, values, and inter-
ests, legal counseling using the traditional
model creates a greater risk of making decisions
and achieving outcomes that are not consistent
with those values and interests (McGinnis,
2018, pp. 279-280). Thirdly, the active involve-
ment of the client, who is recognized as a vic-
tim in criminal proceedings, in the counseling
and decision-making process contributes to bet-
ter legal results for the client (McGinnis, 2018,
pp- 279-280).

In addition, it seems obvious that clients
themselves should determine the purpose
of legal assistance, which requires lawyers to
consult with clients on the means to an end.
Therefore, the implementation of legal coun-
seling under the traditional model poses risks
of failed expectations about its results.

— Client-centric model

According to this model, the client’s posi-
tion is decisive; it has the following characteris-
tics: (1) perception of the lawyer exclusively as
an expert who assists clients in determining legal
problems; (2) active involvement of the client
in the discussion of possible solutions, including
consideration of the consequences arising from
each available option; (3) consulting based on
clients’ values and providing relevant advice,
given non-legal aspects, i.e., moral compulsions.
N. S. Nelson believes that one of the possible
methods of counseling related to this model
holds that lawyers should avoid asking their
clients “why?” as they may perceive it as skep-
ticism or obtrusiveness. Alternatively, they
should ask questions beginning with “what?”.
For example, “What do you think it was? What
made them do it?” instead of “Why do you
think they did it?” (Nelson, 1996, p. 30). The
relevant method of communication of the law-
yer with clients illustrates that the lawyer needs
to use not only knowledge of jurisprudence but
also psychology, sociology, etc.

When counselling following the client-cen-
tric model, lawyers should maintain the appear-
ance of neutrality and refrain from providing
direct advice to their clients (Cochran, DiP-
ippa, Peters, 1999).

— Collaborative decision-making model

This model allows clients to control the pro-
cess of solving a legal problem and concurrently
rely on the reasonable recommendations of law-
yers who structure the process and hence pro-
vide advice that the decisions made are legiti-
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mate and effective (Cochran, DiPippa, Peters,
1999, p. 6).

Supporters of this model recognize that its
effectiveness requires significant commitments
and efforts of lawyers, who must be “trusted
advisers, moral advisers, servants, and managers
of decision making” (Cochran, DiPippa, Peters,
1999, p. 9).

Of the three main models, counseling based
on the collaborative model takes the most
resources of both the lawyer and the client.
Interaction in this model stipulates some degree
of mutual engagement and cooperation, which
may prove challenging in practice but will have
the best prospects for achieving mutual satisfac-
tion in the consulting relationship for counsel
and client (Cochran, DiPippa, Peters, 1999).
Collaboration is most effective when lawyers
care about creating and maintaining trust in
their relationships with clients.

In the collaborative model, the lawyer is
to: 1) identify the client’s own preferences
of how to deal with the legal problem; 2) out-
line the (legal) options that are realistic for
the client; 3) inform the client about the pros
and cons and the conditions of employing var-
ious options; 4) elicit the client’s preference for
this or that legal option; 5) devise an “action”
plan, together with the client, of implementing
the option chosen by the latter.

5. Challenging aspects of counseling

The rules of professional conduct clearly
establish the principles of legal practice
and define the general features of the lawyer’s
interaction with the client, public authorities,
etc. At the same time, there are no specific pro-
visions for giving legal advice by a lawyer.

However, the American Bar Association’s
Model Rules of Professional Conduct are
worded differently, and individual provisions
strongly affect the counseling process. First,
Rule 1.2 of the Model Rules deals with rep-
resentation and states that a lawyer shall abide
by a client’s decisions concerning the objectives
of representation as to the purpose of representa-
tion and consult with the client as to the means
by which that purpose will be achieved.

Secondly, Rule 1.4 sets out requirements for
lawyers to communicate with the client, includ-
ing the duty to explain a matter to the extent
reasonably necessary to permit the client to
make informed decisions regarding the rep-
resentation.

Thirdly, Rule 2.1, entitled “Advisor”, con-
solidates that in representing a client, a lawyer
shall exercise independent professional judg-
ment and render candid advice. It is further
specified that in rendering advice, a lawyer may
refer not only to law but to other considera-
tions such as moral, economic, social and polit-
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ical factors, that may be relevant to the client’s
situation.

Thus, the Rules are designed to ensure that
lawyers provide their clients with adequate
and complete information to assist them in their
decision-making.

Based on the analysis of the Model Rules
of Professional Conduct and foreign profes-
sional literature, it seems expedient to sup-
plement Art. 8 of the Rules of Legal Ethics as
follows: “A lawyer shall consult independently
and professionally, properly explain the essence
of legal norms to the extent necessary for
the client to make informed decisions. A law-
yer shall consult with the client on the means
of achieving the purpose of the representation
or defense”. Therefore, the predominant posi-
tion of counseling among the types of legal
practice is rendered. In addition, the principle
of “preference for the client’s interests” requires
his involvement in the decision-making process.

6. Conclusions

As you can see from the analyzed litera-
ture, the proposed approaches to understand-
ing counseling do not fully convey its specific
features as a component of legal practice. Con-
sidering the above comments, the author sug-
gests defining counseling as a complex activity
of a lawyer, which involves finding and present-
ing the client with possible solutions to his legal
problem and consequences arising from each
available option.

The analysis of professional literature,
incl. the opinions of Y. Zeikan, S. Safulka,
and L. V. Slyva, allows structuring coun-
seling as follows: (1) obtaining facts dur-
ing the interview with the client to identify

the legal problem; (2) acquiring additional
data (incl. by sending lawyer requests); (3)
interpreting the problem using legal terminol-
ogy; (4) searching for and explaining alterna-
tives to solve the legal problem; (5) identify-
ing, together with the client, the procedure
for solving the problem. At the same time,
the structure of counseling should be consid-
ered as a sequence of actions of the lawyer to
determine the client’s legal problem and for-
mulate proposals for its solution.

Anglo-American doctrine regards coun-
seling models as types of interaction in the “law-
yer-client” system, the main of which are (1)
traditional, the essence of which is the lawyer’s
absolute control over the process and choice
of legal remedies solving the client’s legal prob-
lem; (2) client-oriented: the lawyer acts as
an advisor, and the client makes all final deci-
sions by relying on the lawyer’s professional
advice; (3) the collaborative decision-making
model, under which the purpose and means
of solving the legal problem are a subject
of collective discussion and actions of the law-
yer and the client.

As part of this study, the author proposes to
supplement Art. 8 of the Rules of Legal Ethics
with the provisions on counseling, as follows:
“A lawyer shall consult independently and pro-
fessionally, properly explain the essence of legal
norms to the extent reasonably necessary to
permit the client to make informed decisions. A
lawyer shall consult with the client on the means
of achieving the purpose of representation or
defense”. Such changes seem necessary in view
of the priority position of counseling among
other types of legal practice.
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KOHCY/IBTYBAHHA SIK CKJIAJOBA IMPAKTUYHOI
AIBOKRATCBKOI AIJIbHOCTI

AHoranisi. Memoto cTaTTi € y3araJbHEHHS /X0 B 0 BUBHAYEHHSI TOHSITTSI «KOHCYJIBTYBAHHS»,
IOr0  CIIBBIJTHOIIEHHS 13 TAaKUMU CYMIKHUMU TIOHATTSAMU, K <KOHCYJIBTATUBHA [iSIJIbHICTb>
Ta <«KOHCYJIbTAllisl», aHasi3 Horo CTPYKTYpH Ta MojeJieill KOHCYJIBTYBaHHS, a TAaKOK BHECCHHS
MPOTIO3UTIii BHeCeHHs 3MiH 0 [IpaBmir afBOKaTChKOiI eTMKM Ha MiZICTaBi MOPiBHAJIBHO-TIPAaBOBOTO
aHAJII3y MOJIOKEHb PO KOHCYJIbTyBaHHs y 3akoHogaBcTBl CIIIA. Memoou. Y pawiii crarti Oysiu
BUKOPUCTaHI aHANITUYHUH, JOTiKO-CEMAHTUYHUI, TePMEHEBTHYHUN Ta KOMIAPAaTUBICTCHKUI.
Pesynvmamu. Y cTarTi TPOMOBXKYETHCS JOCHI/KEHHS] KOHCYJIBTYBAHHS SIK OKDPEMOTO BHJLY
aJIBOKATCBhKOI JlistiibHOCTI. HaBe/eHo MOHATTS KOHCYJIBTYBaHHS, BU3HAUEHO IIOHSTTS CTPYKTYpPU
KOHCYJIBTYBAHHS Ta y3araJbHEHO IiJIXOM /10 BU3HA4YeHH foro eramiB. IIpoananizoBano cyTHIiCTDb
Mojiesiell KOHCYJIBTYBAHHS i3 3a3HAYeHHSIM POJIi aJBOKaTa y KOXKHIN 3 HUX. BaxxamBoio gacTuHOO
JIAHOT CTATTI € aHaJli3 MoJoXKeHb TUIoBMX TpaBui npodeciiinoi nmosepinku Acorianii ajBokaris
CIHIA Ta dopmymioBaHHS Ha HOTO MiZICTaBi MPOMO3UIIi BHeCeHHs 3MiH 0 [IpaBui agBokaTchKOl
€TUKHU, 10 CTOCYIOThCS KOHCYJIBTYBAHHS a/[BOKaTOM. Bucnoeéxu. KoHCYJbTYBaHHSIM JOIIJIBHO
BBa)KaTU KOMILIEKCHY JIisIJIBHICTh a/IBOKATA, IO IOJATAE Y IPOIleci MOIIYKY Ta IIpe/CTaBJIeHH]
KJIEHTY MOJKJIMBUX MIJIAXIB BUPINIEHHS HOro MpaBoBOI TMPOOGJEMH, HACTIAKIB, MO BUILIHBAIOTH
3 BUOOPY OHOTO 3 HUX, 4 TAKOX BH3HAYEHHS MPABOBOI MO3MUIII Ta cHocobiB il BiICTOIOBAHHS.
KoHcraToBaHo, 1110 pe3yJibTaToM MPOIleCy KOHCYJIBTYBAHHS € HaJIaHHS BUYEPITHOI Ta 1podeciitHol
KOHCYJIBTAI] [[0/I0 TPABOBOI 1po6JIeME KIi€HTa. BU3HAUEHO TOHSTTSI CTPYKTYPU KOHCYJIBTYBAHHST
STK TIOCJTIIOBHOCTI /il a[iBOKATa MO0 BU3HAYEHHST TPABOBOI POOIeMHN KITIEHTA Ta (HOPMYTIOBAHHST
npornosutiiii mogo ii Bupimenss. [IpoananizoBaHo Taki Mojesi KOHCYJBTYBAHHS: «TpajiulliiiHay,
KJTIEHTO-OPiEHTOBAHA, Ta MOJIENb CITLIBHOTO TIPUITHSATTS PillleHb. 3alIPOITOHOBAHO BHECTH 3MiHHU CT. 8
[TpaBust aIBOKATCHKOI €THKH, JTO/IABIIN ITOJIOKEHHS TIPO BUMOTH II0/I0 3/1iICHEHHST KOHCYJIBTYBaHHS,
a came, 10 a/[BOKATU [OBUHHI JOTPUMYBATHCSI BUMOI KJIEHTA 100 3aCO0IB JOCSATHEHHS METU
MIPECTABHUIITBA 200 3aXHCTY.
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TEMPORARY RESTRICTION OF PATENT RIGHTS
IN THE CONTEXT OF COMPULSORY LICENSING
OF MEDICINAL PRODUCTS:

NATIONAL AND FOREIGN EXPERIENCE

Abstract. The purpose of the article is to study the mechanism of temporary restriction of property
patent rights to medicines, which is called “compulsory licensing”, based on the analysis of the relevant
national and foreign experience. Researchmethods. To achieve the study’s goal, the author has used general
scientific and special methods of cognition; the comparative law method, which has allowed comparing
the domestic and international experience of legal regulation of compulsory licensing of medicines,
plays an important role in the research process. Results. The legal categories denoting the procedure for
compulsory licensing of medicines in the world practice are examined. The international legal formation
of the institution of restriction of patent rights by issuing compulsory licenses in general, incl. medicines,
is covered. The research has analyzed the experience of introducing the legal institution of compulsory
licensing of medicines in individual countries (the case of the USA, Germany, Great Britain, France,
and China). The author has separately elucidated the fact that compulsory licensing of medicines received
a new impetus to development in the context of the world’s fight against the COVID-19 pandemic. The
cases of many countries which adopted specific legal regulation in the area concerned have been analyzed
(Australia, Brazil, Canada, Chile, Colombia, Ecuador, Hungary, Indonesia, and Russia). Conclusions.
As a result of the study of the experience of the above countries, the author concludes that compulsory
licensing of medicines is used primarily to protect the national interests of the state, in particular
economic ones, as well as to ensure the protection of public health. Based on the analysis of the current
legislation of Ukraine, the author asserts that the institution of compulsory licensing of medicines is
at the stage of initial development: today there is no proper legal regulation of this group of legal relations,
which makes its functioning impossible, and the recently introduced legal institution of managed entry
agreement does not have the legal nature of compulsory licensing — it does not limit the patent rights
of holders to medicines.

Key words: compulsory licensing, medicines, patent, property rights of patent owner, temporary
restriction of patent rights.

1. Introduction

Research relevance. Human rights to life
and health remain the highest social values
and benefits in Ukraine and the world, as pro-
claimed in major international human rights
treaties and the constitutions of many states.
Life quality and expectancy are of paramount
importance. In this regard, it should be noted
that according to the UN, over the past 70
years, the global average life expectancy has
increased by 23 years, which is mainly due to
medical advances (UN, 2018). The invention
of a vaccine for (black) smallpox based on

© P. Korneva, 2022

the cowpox virus, which had been described in
detail in 1798 in the study by English physician
and naturalist Edward Jenner “An Inquiry into
the Causes and Effects of the Variolae Vaccinae,
a Disease Discovered in Some of the Western
Counties of England, particularly in Glouces-
tershire, and Known by the Name of Cow-pox
(Jenner, 1798), was a considerable step towards
the human struggle for life using medicines.
Since that time, medicine has continued to
develop, offering the advanced means to over-
come and prevent diseases. Thus, it is difficult
to overestimate the significance of medicine,
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vaccination, and pharmaceuticals to save peo-
ple’s lives, improve their condition, and increase
their duration.

At the same time, modern medical and phar-
maceutical achievements are closely related to
intellectual property rights, which are driven
by a high level of commercialization of these
industries in the world and the need to protect
property and personal intellectual non-prop-
erty rights in the relevant field. The rights
of inventors of pharmaceutical products are
often protected within the patenting insti-
tute. In addition, it is possible to protect med-
icines as objects of copyright that, according to
A. O. Kodynets, is less effective, since it protects
the form of expression of the creative result,
not the chemical composition of a medicinal
product, and does not extend to the applica-
tion technique or the production of a substance
(Kodynets, 2016, p. 167).

Patenting of medicines also takes place in
our country. The Law of Ukraine “On Medi-
cines” consolidates the right of authors (co-au-
thors) of a medicinal product to obtain a patent
by applying to the central executive body that
implements state policy on intellectual property
(Verkhovna Rada of Ukraine, 1996).

Moreover, it is socially important for each
state to guarantee a possibility to use medi-
cines with certain temporary violations of pat-
ent rights in “emergency” cases stipulated by
law, when it is a choice between life and death,
or the state economic security and the property
rights of a patent holder. Such a mechanism in
the world system of legal regulation of intellec-
tual property relations — the article’s case study
is a medicinal product — is called compulsory
licensing, although there are other related terms.

Subject novelty. The issue of compul-
sory licensing of pharmaceuticals was stud-
ied by N. P. Baaji, O. V. Basay, I. P. Voly-
nets, O. Yu. Kashentseva, T. Yu. Klochko,
A. O.Kodynets, O. O. Ponomaryova, et al. How-
ever, most studies of the above authors were car-
ried out before 2020 and hence, they did not take
into account new life realities associated with
the rapid spread of coronavirus in the world,
the need to make new flexible and operational
decisions in terms of providing public access
to medicines. Therefore, the institute under
consideration has gained new and even greater
social significance in the context of the global
fight against the COVID-19 pandemic.

The purpose of this article is to study
the mechanism of temporary restriction of pro-
prietary patent rights to medicines, which is
called “compulsory licensing”; the research task
istoanalyze the national and international expe-
rience of temporary restriction of patent rights
while implementing the procedure of compul-
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sory licensing of medicines. The research meth-
odology relies on general scientific and special
methods of cognition; the comparative law
method, which allows comparing the domestic
and international experience of legal regula-
tion of compulsory licensing of medicine, plays
an important role in the research process.

2. Definition of the concept of “compul-
sory licensing”

According to World Trade Organization ter-
minology, several related terms mean, in their
essence, compulsory licensing of medicines.
Thus, the most common term is “Compulsory
Licensing”, when the authorities license compa-
nies or individuals other than the patent owner
to use the rights of the patent — to make, use,
sell or import a product under patent (i.e., a pat-
ented product or a product made by a patented
process) — without the permission of the patent
owner (Navarro, Vieira, 2021, p. 3). This term is
widely used in foreign legal literature and regula-
tions that will be further clear in the article text.

“March-in  Rights”, which was intro-
duced by the Beye-Dole Act of 1980, is a kind
of compulsory license and used exclusively in
the United States. It allows the U.S. Federal
Agency to interfere with owners’ rights to pat-
ented inventions created with federal funding
assistance. Should this request for a license be
denied, the Federal agency may issue a com-
pulsory license. In this case, the government
uses the invention free of charge, in particular,
by granting a non-exclusive, non-transferable,
irrevocable, paid-up license that permits using
the patented invention by the Government
itself or on its behalf anywhere in the world
(Navarro, Vieira, 2021, p. 3).

“Government Use” means the procedure
or process under which the government uses
a patented product on its own or by authorizing
others to use the rights to the patented product
for state or public purposes without the per-
mission of the patent holder (Navarro, Vieira,
2021, p. 3).

Ukrainian legislation lacks a concept of com-
pulsory licensing even though such a legal insti-
tution is enshrined in Ukraine at the regulatory
level.

As O. Yu. Kashyntseva notes, domestic
legislation now provides three legal mecha-
nisms ensuring access to innovative and generic
medicines capable of mitigating the patent
monopoly on the latter: managed entry agree-
ments (MEASs), defined in Art. 79-1 of the Fun-
damentals of the Legislation of Ukraine on
Health Care; compulsory licensing of inven-
tions relating to medicinal products enshrined
by Art. 30 of the Law of Ukraine “On Protec-
tion of Rights to Inventions and Utility Mod-
els”; the use of a patented medicinal product
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in the form of its generic version in the inter-
ests of the state in emergency cases following
Art. 31 of the Law of Ukraine “On Protection
of Rights to Inventions and Utility Models”
(Kashyntseva, 2020, p. 36). It should be empha-
sized that the author’s position on the first
paragraph is quite controversial. According to
Article 79-1 of the Fundamentals of the Legis-
lation of Ukraine on Health Care, the central
executive body, which ensures the development
and implementation of state policy on health
care, authorizes a person to carry out healthcare
procurement on his/her own initiative or on its
behalf, and the person is entitled to conclude
a managed entry agreements with the applicant
on the initiative of the marketing authorization
holder or its authorized representative (appli-
cant) in order to maintain the availability of rel-
evant medicinal products for patients at budget
expense (hereinafter referred to as “a managed
entry agreement”) (Verkhovna Rada of Ukraine,
1992). The content of the mentioned norm
and the provisions of the Negotiation Procedure
on Managed Entry Agreements and the Proce-
dure for Conclusion, Execution, Amendment
and Termination of Managed Entry Agree-
ments approved by the Resolution of the Cab-
inet of Ministers of Ukraine No. 61 dated Janu-
ary 27, 2021 (Cabinet of Ministers of Ukraine,
2021), do not indicate the availability of any
restrictions of patent rights to medicinal prod-
ucts, since it is stipulated only the contractual
relationship between the state represented
by the entitled state authorities as the buyers
of specific medicinal products and the market-
ing authorization holders of the original (inno-
vative) medicinal product as its suppliers. This
procedure excludes any coercion or restriction
of the rights of the patent holder to a medici-
nal product, although it provides citizens with
access to certain medicinal products because
they are purchased for budgetary funds.

The restriction of patent rights to medicines
in Ukraine can occur within the legal institution
of compulsory licensing, the legal basis of which
is the above-mentioned Laws of Ukraine “On
Medicines” and “On the Protection of Rights
to Inventions and Utility Models”. At the same
time, Article 9 of the Law of Ukraine “On Medi-
cines” stipulates that in order to ensure the pub-
lic health when registering a medicinal product,
the Cabinet of Ministers of Ukraine may allow
an authorized person to use a patented invention
(utility model) related to such a medicinal prod-
uct without the consent of the patent holder,
although the relevant law was not adopted,
only the resolution of the Cabinet of Ministers
of Ukraine “On Approval of the Procedure for
Granting Permission by the Cabinet of Min-
isters of Ukraine to Use a Patented Invention

(Utility Model) Relating to a Medicinal Prod-
uct” dated 04.12.2013 No. 877 (Cabinet of Min-
isters of Ukraine, 2013).

The lack of proper legal regulation
of the issue under study blocks the implemen-
tation of the mechanism of compulsory licens-
ing of medicines in Ukraine and necessitates its
improvement. In this regard, it is apt to discuss
specific international and foreign practices.

3. International and foreign experience
of temporary restriction of patent rights to
medicines

The legal grounds for the temporary restric-
tion of patent rights were first laid by the Paris
Convention for the Protection of Industrial
Property of 20.03.1883, which enshrines
the right of each country of the Union for
the Protection of Industrial Property to take
legislative measures providing for the issuance
of compulsory licenses to prevent abuses that
may arise from the exercise of the exclusive
right granted by the patent (League of Nations,
1883). An important document of the World
Trade Organization, which defines the legal
grounds for temporary limitation of patent
rights, is the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS
Agreement), which is the 1C annex to the Mar-
rakesh Agreement Establishing the World Trade
Organization, signed in Marrakesh, Morocco,
on 15.04.1994. The TRIPS Agreement was
amended by the Protocol dated 06.12.2005,
which entered into force on 23.01.2017. The
mentioned protocol supplemented the Agree-
ment with Article 31bis and an annex, which
determined, in the context of compulsory licens-
ing of medicines, the peculiarities of limiting
patent rights to manufacture and export phar-
maceutical products (pharmaceutical product)
for countries that cannot manufacture them in
sufficient quantities for their patients (World
Trade Organization, 2017).

The Doha Declaration, adopted in 2001
at the WTO annual ministerial meeting in
Doha, Qatar, is also an essential international
instrument in this area. The Declaration
affirmed the primacy of health over commercial
interests and reaffirmed the members’ rights
to use TRIPS guarantees, such as compulsory
licenses, to overcome patent barriers in order
to promote access to medicines (World Trade
Organization, 2001).

The above documents have led to the devel-
opment of relevant legislation in many coun-
tries. Thus, in Germany, patent law, namely sec-
tion 24 of the German Patent Act, is the legal
basis for compulsory licensing of pharma-
ceutical products. The German Patent Act
meets the requirements of the Agreement on
Trade-Related Aspects of Intellectual Property
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Rights (TRIPS) and the implementation
of the Directive 98/44/EC of the European
Parliament and of the Council of 6 July 1998
on the legal protection of biotechnological
inventions. A request for a compulsory license
may also arise from the provisions of competi-
tion law and Regulation (EC) No 816,/2006
on compulsory licensing of patents relating to
the manufacture of pharmaceutical products
for export to countries with public health prob-
lems. (Martinez, 2021). In this case, the issu-
ance of a compulsory license does not mean
the use of the invention free of charge, an ade-
quate royalty, which is standard for commercial
practice, is paid. In event of a dispute between
the parties, the Federal Patent Court deter-
mines the amount of royalties at the parties’
request (Hohne, 2019).

In the US, as previously noted, compulsory
licensing is stipulated by the “March-In Rights”
legal institute introduced by the Beye-Dole
Act of 1980. The U.S. government is entitled
to “march-in rights” if a patent holder has failed
to take steps to: practically apply the invention;
reasonably meet the health and safety needs
of the country; reasonably comply with the gen-
eral use requirements defined by federal reg-
ulations; or granted the exclusive right to use
the patented invention to a third party without
obtaining a binding promise that the invention
will be substantially manufactured in the U.S,,
or if the licensee breaches the promise (Shah,
2021).

In China, compulsory licensing of pat-
ented medicines was stipulated by the Patent
Law of the People’s Republic of China in 2008,
after introducing specific amendments autho-
rizing the issuance of compulsory licenses for
the manufacture of medicines and their export
to countries and regions under the interna-
tional treaties of China. In general, the legal
basis for compulsory licensing in China is quite
complex and is represented by legal documents
of different legal effects, such as Implementing
Rules of the Patent Law of the People’s Repub-
lic of China of 2010, Measures on Compulsory
Licence of Patent Exploitation of 2012, Opin-
ions of the General Office of the State Council on
Reforming and Improving Policies on the Guar-
anteed Supply and Use of Generic Drugs of 2018,
and others (CMS, 2021).

In the United Kingdom, compulsory licens-
ingis regulated by the Patents Act 1977. Accord-
ing to the regulation, the grounds and procedure
for obtaining compulsory licenses vary depend-
ing on whether the patent holder belongs
to the World Trade Organization member
states or not. For example, in the former case,
the grounds for granting a compulsory license
under Article 48a are: 1) the patented inven-
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tion is a product, that a demand in the United
Kingdom for that product is not being met on
reasonable terms; 2) by reason of the refusal
of the proprietor of the patent concerned
to grant a licence or licences on reasonable
terms — (i) the exploitation in the United King-
dom of any other patented invention which
involves an important technical advance of con-
siderable economic significance in relation to
the invention for which the patent concerned
was granted is prevented or hindered, or (ii)
the establishment or development of commer-
cial or industrial activities in the United King-
dom is unfairly prejudiced;; 3) by reason of con-
ditions imposed by the proprietor of the patent
concerned on the grant of licences under the pat-
ent, or on the disposal or use of the patented
product or on the use of the patented process,
the manufacture, use or disposal of materials not
protected by the patent, or the establishment or
development of commercial or industrial activ-
ities in the United Kingdom, is unfairly preju-
diced (Intellectual Property Office, 1977).

In France, matters of compulsory licens-
ing, in addition to the international docu-
ments defined above, are regulated by separate
sections of the French Intellectual Property
Code. The grounds for granting a compulsory
license in France may be: 1) insufficient use
of the patent by its holder; 2) the impossibility
of using the patent by the patent holder without
infringing the previous patent in case of impos-
sibility of voluntary obtaining a license from
the holder of the previous patent, provided that
the invention is of significant technical advance
or is of great economic interest; 3) protection
of the interests of the national economy or
national security (CMS, 2020).

4. Compulsory licensing in the fight
against coronavirus disease (COVID-19)

In the fight against coronavirus disease
(COVID-19), governments of some countries
of the world have adopted regulations aimed
at simplifying procedures for compulsory licens-
ing. For example, in March 2020, the German
government amended a set of legislative acts
focused on simplifying the procedure for com-
pulsory licensing of pharmaceuticals. In par-
ticular, section 5 of the German Infection Pro-
tection Act was modified to consolidate that
all inventions of pharmaceuticals and medical
devices necessary for disinfection and labo-
ratory diagnostics are used in the interests
of public welfare or safety. Moreover, it was
adopted the Law on the Prevention and Control
of Infectious Diseases which granted the Fed-
eral Ministry of Health powers that allow issu-
ing a compulsory license and enshrined the legal
basis for limiting drug patents. At the same
time, the party initiating obtaining a compul-
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sory license must prove the existence of two
circumstances: 1) within a reasonable period
of time, the party tried to obtain permission
from the patent holder to use the invention
on reasonable commercial terms; 2) obtaining
a compulsory license is conditioned by the pub-
lic interest (Martinez, 2021).

In addition to Germany, similar legislative
changes have been introduced in Australia, Bra-
zil, Canada, Chile, Colombia, Ecuador, Hun-
gary, Indonesia, and Russia (Access Campaign,
2021, p. 4-5). Hungary, for example, even imple-
mented the procedure for issuing a compulsory
license for Remdesivir. The Hungarian company
Richter, to which the government requested to
ensure domestic manufacture of the drug during
the first wave of the pandemic, obtained a com-
pulsory license (Access Campaign, 2021, p. 5).

In March 2020, Israel became the first
government to grant a compulsory license for
antiretroviral therapy drugs lopinavir/ritona-
vir, which were undergoing testing and repur-
posing for treating COVID-19. Israel granted
a compulsory license and addressed the man-
ufacturer of alternative generic drugs from
India because the patent holder, AbbVie, was
unable to secure sufficient supplies of Lopina-
vir/Ritonavir at the time (Access Campaign,
2021, p. 5).

5. Conclusions

The following can be highlighted as
the research findings:

— states in their interests and the inter-
ests of society provided for the legal possibil-
ity of temporary restriction of property rights
of patent holders, incl. to medicines, long ago;

— the settlement of the procedure for com-
pulsory licensing of medicines varies signifi-
cantly; the legal regulation of these relations is
most often conducted by general patent norms.
However, against the background of the ongo-
ing COVID-19 pandemic around the world,
some countries have begun to introduce special
legal regulations of the procedure for temporary
restriction of patent rights in terms of compul-
sory licensing of medicines;

— in Ukraine, the institute of compul-
sory licensing of pharmaceutical products is
at the initial development — there is no proper
legal regulation of relevant legal relations that
makes its functioning impossible;

— areas of improvement of the legal regula-
tion of compulsory licensing of medicinal prod-
ucts should be based on international instru-
ments, ie., the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS
Agreement), the Doha Declaration, as well as
consider the experience of individual coun-
tries that are characterized by a proper legal
regulation of the area concerned and practical
implementation of procedures for the issuance
of compulsory licenses (for example, France,
Israel, Germany, the United Kingdom, and oth-
ers).
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TUMYACOBE OBME;KEHHS TATEHTHHUX IIPAB B KOHTEKCTI
IIPMYCOBOTO JIIIEH3YBAHHS JIKAPCHKHIX 3ACOBIB:
HAIIIOHAJIbHUI TA 3APYBI:KHUI JOCBIJI

Auorauiss. Mema. Metoio cTaTTi € JOCHIUKEHHST MEXaHi3My THMYacoBOTO OOMEKEHHS MailHOBHUX
MaTEeHTHUX TIPaB Ha JIKapchKi 3aco0u, IKUii OTPUMaB Ha3BY <IIPUMYCOBE JIil[eH3yBaHHA», Ha TiCTaBi aHa-
JIi3y HalllOHAJIBHOTO Ta 3apyOiKHOI0 A0CBiLy y 1iii chepi. Memoodu docaioncenns. [lJist JOCATHEHHS METH
JIOCJIJIKEHHST 3aCTOCOBYBAJIUCS 3ara/lbHOHAYKOBI Ta Clelia/bHi METOAM Mi3HAHHS, 0COOJINBE 3HAUCHHSI
B IIpolieci JOCTiIKeHHsI MaB MOPiBHAIBHO-IIPABOBUII METO/, 1110 /J03BOJIUB IIOPIBHATU A0CBi/l IPAaBOBOTO
peryJioBaHHsi Ykpainu Ta 3apyOiKHUX KpaiH y cdepi IPUMYyCOBOTO JIilIEH3yBAHHS JIKAPChKHUX 3aCO0IB.
Pe3ynvmamu. JlocnifukyioTbCs TPABOBI KaTeropii, 1o MO3HAYAIOTH MPOIELYPY MPUMYCOBOTO JIIIEH3Y-
BaHHsI JIIKapChbKMUX 3ac00iB B CBITOBIN MpakTHIl. BUCBIT/IEH] TUTaHHS MiKHAaPOAHO-TIPABOBOIO CTAHOB-
JIEHHSI IHCTHTYTY OOMEKeHHS TATeHTHKX MPaB [ISXOM BUadi IPUMYCOBUX JIIIEH3IH B IIIOMY, 8 TAKOK
came TI0/10 JIKapChKUX 3ac00iB. AHAMIBYEThCS IOCBIL OKPEMUX KpaiH 3alPOBa/ZKEHHs IIPABOBOIO IHCTHU-
TYTY MIPUMYCOBOTO JIIIEH3yBaHH JiKapChbKHUX 3ac00iB, 30KkpeMa, HaBoiaThes nmpukaann CIITA, Hiveuyn-
nu, Besmkoi Bpuranii, @panitii, Kurao. ABTopoM oKpeMo BUCBITJIEHO TOI (aKT, 110 TPUMYCOBE JIileH-
3YBAHHS JIIKAPCHKIX 3aCO01B OTPUMAJIO HOBUIA IIOIITOBX 10 PO3BUTKY B KOHTEKCTI H0POTHOM BChOTO CBITY
3 manzemieio COVID-19. HaBoauThest ipukiaz psasy Kpait, B AKUX 6yJI0 IPUIHHATO CIeliaibHe PaBOBe
peryJnoBanHs y BKasatiii cepi (Acrpadis, Bpasumis, Kanaga, Qini, Konym6is, Exsagop, YropmuHa,
Innonesisa, Pocist). Bucnoexu. B pe3ynbrati mpoBesieHOTO TOCTIKEHHS /IOCBIY BKa3aHUX KpaiH aBTO-
POM POGUTHCSI BUCHOBOK, IO MIPHMYCOBE JII[eH3yBAHHS JIKAPChKIX 3aC001B BAKOPUCTOBYETCS, B HEPIILY
Yepry, JUIst 3aXUCTY HAIOHAIBHUX THTEPECB JePykaBy, 30KpeMa eKOHOMIYHUX, a TAKOXK 3 MeToIo 3a6e3-
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IeYeHHs 3aXKCTy 340POB 'S HacesleHHs. Ha migcrasi aHami3y YMHHOIO 3aKOHOJABCTBA YKpPaiHU aBTOPOM
POOUTBCST BUCHOBOK, 1[0 iHCTUTYT TPMMYCOBOTO JIIIEH3YBaHHS JIIKAPCHKUX 3aC00iB 3HAXOUTHCS Ha CTaIil
II0YaTKOBOTO PO3BUTKY, HA CbOTO/IHI BiZICYTHE HaJIesKHE IIPaBOBE PeryII0BaHHS ITi€l TPYIIN IPaBOBiIHOCHH,
1[0 YHEMOSKJTMBITIOE OT0 (hYHKITIOHYBAHHSI, 4 3aIIPOBA/KEHNI HEIIOIABHO ITPABOBUH iHCTUTYT JIOTOBOPIB
KEPOBAHOTO JIOCTYITY HE € 3a CBOEIO TTPABOBOIO MPUPOIOI0 TIPUMYCOBHM JHIICH3YBAHHSM, HUM He 06MeXK-
YIOTBCSI TIATEHT] TPaBa BIACHUKIB ITATEHTIB HA JIKaPChKi 3aC00H.

Kmo4oBi cioBa: npumycoBe JiIeH3yBaHHs, JiKapchbKi 3aco0M, MaTeHT, MAiHOBI TpaBa BJacHHUKa
[aTEeHTY, TUMYacOBe OOMEKEHHS TaTEHTHUX [PAB.
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THE CONTROL MECHANISM OF THE
INTERNATIONAL TREATY:
ESSENCE AND COMPONENTS

Abstract. The purpose of the work is to clarify the essence and main components of the control
mechanismtoensuretheimplementationofinternationalagreements. Researchmethods. Methodologically,
the work is based on a systematic approach in the analysis of international legal relations and international
treaties, on the formal-logical and comparative methods of interpretation of international law used at both
theoretical and empirical levels, content analysis of international treaties. Results. It has been proven
that international monitoring as a means of securing international obligations s becoming increasingly
important, becoming the norm and a necessary condition for the functioning of international law. It is
substantiated that, like any legal relationship, international control legal relations have the necessary
elements: object, subjects and content. The object of international control is the fulfillment of obligations
under an international treaty. The subjects of control activities may be international organizations
and their bodies, specially created control bodies and states. The content of the legal relationship
of international control includes the mutual rights and obligations of the subjects, although the main
and general obligation in any control legal relationship is the need to comply with generally accepted
principles and norms of international law. It is determined that based on the structure of international
legal relations, we can identify three components in the control mechanism of international agreement:
1) the contractual component related to the object of legal relations, 2) the institutional component
related to the subject (subjects) of international legal relations and 3) the substantive component related
to the whole spectrum of ensuring the requirements of international agreements (principles, norms, forms,
methods, means of control activities, etc.). Conclusions. The study of the phenomenon of international
control over the observance of international treaties is of great practical importance, directly affecting
the quality and degree of development of provisions on the control mechanism of international treaties.
An effective control mechanism, in turn, makes a significant contribution to ensuring proper compliance
with international treaty obligations, which ultimately affects the state of compliance with international
law and improving the effectiveness of international law in general.

Key words: international treaty (convention), international monitoring, control mechanism
of an agreement (convention), subject of international law, international legal relations.

Introduction

International monitoring as means of secur-
ing international obligations in the modern
world is becoming increasingly important. In
international treaties concluded in the second
half of the XX century, considerable attention
has been given to the implementation of inter-
national monitoring. This tool is increasingly
used in international treaty practice. There
are a large number of treaty norms of interna-
tional law, which more or less clearly regulate
the issues of international monitoring over
their observance. It is very important among
this conglomerate of norms to identify gen-
eral guidelines, patterns and trends that reflect
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the specifics of the regulatory impact of interna-
tional law on modern interstate relations, that
consists of international monitoring activities
over compliance with international treaties
in various areas of international cooperation.
Monitoring the implementation of interna-
tional treaties (conventions) today has become
the norm and a necessary condition for the func-
tioning of international law. The study of the-
oretical and practical aspects of international
monitoring of compliance with international
treaties is currently of great importance for
both the doctrine of international law and inter-
national practice. International monitoring is
more or less inherent in all branches of inter-
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national law, the study of various mechanisms
of international monitoring over the observance
of obligations by states is of considerable scien-
tific interest and meets the requirements of time.

Both Ukrainian and foreign scholars in
the field of international law have studied
the problems of international monitoring
and the observance by states oftheir obligations
under international treaties: D. Abbakumova,
T. Antsupova, S. Cocan, M. Cremona, W.H. von
Heinegg, R. Valeev, A. Goltyaev, 1. Kotlyarov,
S. rochkin, N. Onishchenko, M. Pejcinovié
Burié, K. Pieragostini, J. Rikhof, M.N. Schmitt,
O. Serdiuk, N. Simonova, S. Sunichin, A. Thies,
O. Tiunov, L. Yakovyuk, R.A. Wesse, etc (Med-
vedieva, 2012; Onishchenko, Suniehin, 2021;
Pieragostini, 1986; Rikhof, Cocan, 2019;
Schmitt, von Heinegg, 2012, et al.). Some for-
eign scholars have studied the control mecha-
nism of the international agreements implemen-
tation (Cremona, Thies, Wesse, 2017; Li, Qi,
Bian,2020, et al.), unfortunately, Ukrainian law-
yers are not very active in defining the essence,
distinguishing the main components of the con-
trol mechanism for ensuring the implementation
of international agreements. Given the above,
the purpose of the article is to clarify the essence
and main components of the control mechanism
to ensure the implementation of international
agreements.

2. International monitoring:
approaches to understanding

At present, in the practice of international
relations and the doctrine of international
law there is no single approach to defining
andunderstandingtheessenceofthephenomenon
of international monitoring and the mechanism
for ensuring the implementation of treaty
obligations, although international monitoring
is today the most important means of ensuring
the implementation of international treaties
and the international legal institution
established after World War II (Trebina, 2022).

According to the American scientist Karl
Pieragostini, the purpose of international con-
trol is to identify serious mistakes, misunder-
standings and miscalculations in the imple-
mentation of the international treaty and thus
encourage the parties to long-term rational
cooperation. If a state becomes a party to
a treaty to pursue its interests, according to
Pieragostini, it will remain a party to that trea-
tyas long as the treaty norms are able to pro-
tect the aforementioned interests. Accordingly,
a party to the treaty will not knowingly violate
an international treaty, as it acts in favor of that
party (Pieragostini, 1986, p. 424-425). Another
American scholar, William Jackson, believes
that an international treaty is designed to assess
equally the risks and benefits to international
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security, as well as the political risks and bene-
fits for each party involved in the treaty. In this
approach, international control should be sper-
ceived not only as an assessment of the activi-
ties of the parties to the agreement in relation
to possible violations, but also have a deeper
meaning (Jackson, 1982, p. 345). International
control, according to the author, should be con-
sidered not only from a technical but also from
a political point of view: “measures of interna-
tional control, which are properly understood,
can also be a measure to strengthen trust”
(Jackson, 1982, p. 346).

Russian international law expert O. Tiu-
nov emphasizes that "international legal moni-
toring is designed to maintain the relationship
regulated by the treaty on certain actions or to
refrain from them, to maintain the status quo
within the legal regime agreed by the parties.
The control is used to determine the fulfillment
of the international legal obligation or the depar-
ture from it. In the latter case, the state party to
the treaty is obliged to eliminate the situation
that threatens the implementation of the agree-
ment and to take measures to ensure its strict
implementation» (Tiunov, 2012). Ukrainian
lawyer M. Medvedieva notes that «the essence
of international control is to verify, on the basis
of an international treaty, by the subjects
of international law or the bodies the bodies
of conformity of the activity of the states to
the observance established by them in order
to ensure their compliance» (Medvedieva,
2012, p. 25).

We propose to consider international con-
trol as an activity of subjects of international
law based on generally accepted principles
of modern international law through estab-
lished special control mechanisms in order for
states to comply with the treaty international
legal obligations and take measures to imple-
ment them.

Consideration of international control as
an institution of international law involves
the study of international law, each of which
has a specific purpose — to regulate interna-
tional (interstate) relations. The influence
of international law on the conduct of subjects
of international law is the reason for the emer-
gence of the relevant legal relationships. Anal-
ysis of recent research and publications
shows that in foreign and Ukrainian science
of international law, the issue of international
legal relations has not been comprehensively
studied (Zabara, 2016, p. 185). I. Lukashuk
defines international legal relations as a spe-
cific form of international relations, their spe-
cial variety, a relatively independent ele-
ment in the system of international relations
(Lukashuk, 1980, p. 109).
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In the context of the question of the struc-
ture of international legal relations, their ele-
ments and connections between them are usu-
ally considered. The initial position is that in
thelegal doctrine, according to Lukashuk, “there
is no unity on the structure of legal rela-
tions” (Lukashuk, 1980, p. 111). Summarizing
the approaches to this problem, I. Zabara notes
that “in the vast majority of cases, the position
is held that legal relations can be considered
as a relationshipof subjects — holders of rights
and responsibilities, as well as the relationship
of rights and responsibilities owned by the sub-
jects” (Zabara, 2016, p. 186). At the same time,
quite often, despite the controversial issue,
the object of legal relaions is among the main
elemets (Lukashuk, 1980, p. 111). V. Butkevych
emphasizes, that “given the long discussion on
understanding the nature and essence of inter-
national legal relations, the analysis of their
features should include research: a) subjects
of law, in particular at the level of legal rela-
tions, ie participants in the legal relationship;
b) the content of legal relationship; a distinc-
tion should be made between the substantive
content, ie the behavior of the subjects (includ-
ing “sanctions” in protective legal relations),
as well as the legal content, ie subjective legal
rights and obligations; ¢) objects of legal rela-
tions” (Butkevych, 2002, p. 447).

When we talk about the control mechanism
for ensuring the implementation of international
agreements, we must first address the essence
of the concept of mechanism.“New dictionary
of foreign words” defines “mechanism” from
Latin  mechanismus, from Greek pmyovi
(mekhané, “machine”) — : 1) a device inside
the machine, instrument, apparatus that sets
them in motion, 2) an internal structure, system
of something, 3) a set of processes that make
up any mental, physical or chemical and other
phenomenon. (Shevchenko, 2008, p. 383).
That is, the mechanism involves the systematic
and orderly nature of any activity or process. We
believe that this understanding is fully correlated
with the need to develop a mechanism to
ensure the implementation of obligations under
international treaties as a systematic and orderly
activity of subjects of international law.

Attempts to define the concept and essence
of such mechanism in the science of interna-
tional law have been made, but it cannot be
said that such studies are comprehensive. Thus,
M. Medvedieva considers the international
convention mechanism for the implementation
of international law as one that includes the fol-
lowing components: "lawmaking, interpreta-
tion, control and law enforcement.” (Medvedi-
eva, 2012, p. 24).In the compendium “Theory
and practice of application of the Convention
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for the Protection of Human Rights and Fun-
damental Freedoms” O. Serdiuk emphasizes
that “the control mechanism of the ECHR
should be considered in three aspects: contrac-
tual, substantive, institutional” (Serdiuk, Yak-
oviuk, 2019, p. 52). S. Marochkin understands
the mechanism of ensuring the implementation
of international law as a system of means of secu-
rity (guarantees, control, etc.), each of which
is part of a common mechanism (Marochkin,
1988, p. 79). O. Tiunov adheres to the position
that the essence of the mechanism for ensur-
ing the implementation of international treaty
obligations are international legal means
of security. They are understood as a system
of measures aimed at the most effective imple-
mentation of international obligations agreed
upon by the states concerned and enshrined
in the form of norms of international law (Tiu-
nov, 1981, p. 27-28). N. Simonova proposes to
unite in the concept "mechanism for ensuring
the implementation of obligations under inter-
national agreements” the following institutional
components: 1) institutions of the obligation
and integrity of the implementation of inter-
national legal obligations; 2) international
and domestic means of ensuring the implemen-
tation of international treaties (which are sepa-
rate legal institutions); 3) judicial institutions;
4) institutes of international organizations;
5) the institution of liability for non-fulfillment
of obligations under international agreements
(Simonova, 2013, p. 63).

Based on the structure of international
legal relations, we propose to identify three
components in the control mechanism for
theimplementation of international agreements,
namely, contractual component, related to
the object of legal relations, the institutional
component, related to the subject (subjects)
international legal relations and a content
component, related to the whole spectrum
of ensuring the requirements of international
treaties (principles, norms, forms, methods,
means of control activities, etc).

3. Contractual component of the control
mechanism for ensuring the implementation
of international agreements

The legal object of international control
should be the fulfillment of obligations under
an international treaty (ie conduct). In this
regard, the opinions of most scholars coin-
cide, although they contain some theoretical
nuances. Thus, I. Kotlyarov, S. Marochkin as
the object of international control call the com-
pliance of the behavior/actions of states with
the accepted obligations/legal orders. R. Valeev,
P. Radoinov, A. Talalaev, O. Tiunov, O. Ustinova
talk about the observance by states of their obli-
gations under international legal /treaty obliga-
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tions. A. Ibragimov, L. Busa use the term "fulfill-
ment" of obligations. Interesting is the opinion
of A. Gaverdovskii, who considers violations
of the principles and norms of international law
as an object of international control, and also
A. Fastov ta S. Nistratova, who propose to con-
sider violations of international law as an object
of international control. Foreign authors are
even more interested in theorizing and as
the object of international control call the func-
tioning of an international treaty (K. Piera-
gostini), as well as risks and benefits for inter-
national security and the parties to the treaty
(W. Jackson).

International treaty practice providesafairly
clear answer to the question of the object of inter-
national control. Thus, the norms of “Treaty on
the Prohibition of the Emplacement of Nuclear
Weapons and Other Weapons of Mass Destruc-
tion on the Sea-Bed and the Ocean Floor
and in the Subsoil Thereof” of February 11,
1971 the object of international control is called
“compliance with the provisions of this Treaty”,
“the fulfillment of the obligations assumed
under the Treaty” (para. 1, 2, 4 of Art. IIT). The
Statute of the International Atomic Energy
Agency stipulates that the object of control
activities of the Agency's inspectors is the ful-
fillment of the obligations of the states, as well
as to comply with health and safety standards
(part A6, Art. XII of the Statute of the TAEA).
The “Treaty on the Non-Proliferation of Nuclear
Weapons” of 1 July 1968 contains the norm
according to which the fulfillment of obligations
under the Treaty is also a subject to interna-
tional control (Part 1, Article III).Thus, inter-
national treaty practice allows us to conclude
that the first component of the control mecha-
nism to ensure the implementation of interna-
tional agreements is the fulfillment / compli-
ance with contractual obligations by the parties
to an international agreement.

4. Institutional component of the control
mechanism for ensuring the implementation
of international agreements

O. Tarasov proved that in the post-So-
viet space, including in Ukrainian literature,
there are three distinct areas of research on
the issue of international legal personality:
“The first direction continues the Soviet tra-
dition of ignoring the international legal per-
sonality of man within a closed interstate
system, defending the position of anthropo-
logical nihilism in the science of international
law. The circle of subjects of international law
in this direction is rigidly dogmatized. ... The
second direction ... has a compromise nature,
which tries to lavish between traditional stat-
ism and the gradual (with a lot of reservations)
admission of the individual and INGOs into

separate, strictly established areas of interstate
cooperation. The third area of research, which is
just emerging in the post-Soviet space, defends
the independent nature of the international
legal personality of man within an open inter-
national legal system, where each of the sub-
jects of the international law has its own, often
unique, international legal status” (Tarasov,
2014, p. 353). Therefore, among the main sub-
jects of international control (controlling sub-
jects) it is possible to distinguish: 1) states;
2) international organizations and their bodies,
3) specially created control bodies. However, it
should be borne in mind that the subject com-
position of the legal relations of international
control is expanding with the help of controlled
entities, which may be any subject of interna-
tional law - participants in certain international
treaties, as well as civil society institutions that
are involved in control activities.

International treaty practice confirms
our thesis on the subjects of legal relations on
the implementation of international control
and is evidence of the formation of an appro-
priate international legal institution. Thus,
in the international humanitarian law
of the Geneva Conventions of 1949 and their
Additional Protocols of 1977 and 2005 stipu-
lates that international monitoring of the imple-
mentation of the provisions of the Geneva
Conventions and Additional Protocols shall
be carried out by: 1) the belligerent parties:
“at the request of a Party to the conflict,
an enquiry shall be instituted, in a manner to
be decided between the interested Parties,
concerning any alleged violation of the Con-
vention” ( Art. 132 Convention I11); 2) the Pro-
tecting Powers: “representatives or delegates
of the Protecting Powers shall have permis-
sion to go to all places where prisoners of war
may be, ... and shall have access to all premises
occupied by prisoners of war” (Art. 126 Con-
vention II1); 3) the International Fact-Finding
Commission: in accordance with paragraph
"a" of Part 1 of Art. 90 of Additional Protocol
I establishes an International Fact-Finding
Commission that is competent to «enquire into
any facts alleged to be a grave breach as defined
in the Conventions and this Protocol or other
serious violation of the Conventions or of this
Protocol» (para. “i” of P. 2 Art. 90 Protocol I);
4) International Committee of the Red Cross:
Representatives of the International Committee
of the Red Cross enjoy the same rights as
representatives or delegates of the Protecting
Powers (Art. 126 Convention III). Thus, in
the legal relationship of international control
over the implementation of treaty obligations
under international humanitarian law, such
subjects of control as the state, aspecially created
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international control body and an international
(non-governmental) organization.

5. Substantive component of the control
mechanism for ensuring the implementation
of international agreements

The control mechanism of the interna-
tional treaty functions in strict accordance with
the generally accepted principles of modern
international law, which are fully reflected in
the Helsinki Final Act, in addition, the princi-
ples directly related to the organization and con-
duct of international control are applied. The
control mechanism uses various methods
of international control over compliance with
international agreements (conventions), ie spe-
cific methods of carrying out control activities,
a set of techniques and methods of carrying out
control measures. Sharing the opinion of rep-
resentatives of Ukrainian and foreign science
of international law, they include the exchange
of information, reviews, reports, consultations,
observations, inspections, questionnaires, mon-
itoring, verification, investigation, arbitration
and judicial control, etc (Valeev, 2001, p. 15—16).
The specific functioning of the substantive com-
ponent of the control mechanism of the interna-
tional treaty will be considered on the example
of the Criminal Law Convention on Corruption.

According to Art. 24 of the «Criminal Law
Convention on Corruption (ETS 173)»(1999)
«The Group of States against Corruption
(GRECO) shall monitor the implementation
of this Convention by the Parties». GRECO's
work is divided into rounds, each of which
explores a range of issues on a particular topic.
During the first round, which took place in
2000-2002, assessed the independence, spe-
cialization and powers of the bodies involved
in the fight against corruption, as well as
the issue of immunity of civil servants from
arrest and prosecution. Second round of eval-
uation (2003-2006) was devoted to the issue
of detection and confiscation of proceeds from
corruption, prevention of the use of legal entities
to conceal corruption. The third round of eval-
uation (2007-2011)was focused on the crim-
inalization issues of certain acts covered by
the Convention, as well as ensuring the trans-
parency of the financing of political parties. In
2012-2016, a fourth round was held on the pre-
vention of corruption among parliamentarians,
judges and prosecutors. In 2017, the fifth round
of the GRECO evaluation was launched, which
focused on preventing corruption, stimulating
incorruptibility and impartiality in govern-
ments and law enforcement agencies.

The GRECO evaluation mechanism con-
sists of two stages. At the first stage, a general
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analysis of the situation is carried out in order
to identify problems and develop recommenda-
tions for improving legislation and law enforce-
ment practices. To do this, two experts from
other countries, selected from pre-established
lists by national delegations, are sent to the coun-
try under assessment. The second stage assesses
the measures taken by states to implement
the proposed recommendations. Further evalu-
ation of the implementation of the recommen-
dations (the “Compliance Procedure”) serves
to verify the achievements of Member States
and to facilitate the implementation of the rec-
ommendations. The list of issues for evaluation
and the team of experts for each country being
audited are approved at the GRECO plenary
session. Written answers to the questions, as
well as information received by experts during
the visit to the country directly from represent-
atives of state bodies and civil society institu-
tions, form the basis of a preliminary expert
reports. Experts first send the draft preliminary
report to the state so that it can make remarks
and comments on the report before it is submit-
ted to GRECO. The draft is then discussed in
plenary and put to the vote. In addition to ana-
lyzing the implementation of anti-corruption
standards, the final evaluation report provides
mandatory and optional recommendations for
improving legislation and law enforcement
practices. Mandatory recommendations must
be implemented within 18 months.

That is, in the functioning of the control
mechanism of an international treaty, the sub-
stantive component ensures the use of subjects
of international control of various forms, meth-
ods and measures of control activities, adhering
to the relevant principles and norms of interna-
tional law, which allows to qualitatively ensure
compliance with international treaties.

6. Conclusions

International control as a means of securing
international obligations is becoming increas-
ingly important today, becoming the norm
and necessary condition for the functioning
of international law. The study of the phenom-
enon of international control over compliance
with international treaties is of great practi-
cal importance, directly affecting the quality
and degree of development of provisions on
the control mechanism of specific interna-
tional treaties. An effective control mecha-
nism, in turn, makes a huge contribution to
ensuring proper compliance with international
treaty obligations, which ultimately affects
the state of compliance with international law
and improving the effectiveness of interna-
tional law in general.
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AHotauisi. Memoto pobomu € 3'sicyBaHHS CyTHOCTI Ta OCHOBHUX CKJIAIOBUX KOHTPOJILHOTO MEXaHi3-
My 3a6e31eYeH s BUKOHAHHST MiZKHAPOJHHX JIOTOBOPIB.

Memoou docnidscenns. Meronosioriuno pob0Ta 3aCHOBaHA Ha CUCTEMHOMY TIAXO/I B aHAII31 MikK-
HApOJHUX TIPABOBIIHOCUH Ta MiXKHApPOIHUX JIOTOBOPIB, HA (hOPMAIBHO-JIOTIYHOMY I KOMIIAPATUBHOMY
MeTo/[ax TIyMauyeHHsI MIKHAPOJHOTO 11PaBa, BUKOPUCTOBYBAHUX SIK HA TCOPETUYHOMY, TaK i Ha eMITipHY-
HOMY PiBHSX, KOHTEHT-aHali31 MIXKHAPOJTHUX JIOTOBOPIB.

Pesynvmamu. JloBeneno, Mo MisKHAPOAHMIA KOHTPOJIb $K 3acid 3abe3neueHHs MiKHAPOXHUX
30008's13aHb HaByBa€ Bee OIJIBII BKJIMBOTO 3HAYEHHSI, CTA€ HOPMOIO Ta HEOOXIIHOI0 YMOBOIO (DYHKI[IOHY-
BaHHS MIKHAPOAHOTO 1paBa. OOIPYHTOBAHO, 1O K OY/b-sIKi IPABOBIIHOCHHHU, MIKHAPOHI KOHTPOJIbHI
[PABOBI[HOCHHY MAIOTh HEOOXi HI esieMeHTH: 00'€KT, cy6’ ekt Ta 3micT. O’ €KTOM MisKHAPOIHOTO KOHTPO-
JII0 € BUKOHAHHS 30008’ 13aHb 32 MisKHAPOAHUM 0roBopoM. Cy6’eKTaMu KOHTPOJIbHOI AiSIbHOCTI MOKYTh
BUCTYTIATH Mi’KHAPO/HI OpraHi3aliii Ta iX oprany, criemiaTbHO CTBOPIOBaHI KOHTPOJIBbHI OpraHK Ta Jiepska-
BIL 3MICT IPABOBIHOCUH MIKHAPOIHOTO KOHTPOJIIO BKJIIOYAE B3AEMHI IpaBa Ta 000B’s3KU Cy( €KTIB 1pH
TOMY, 110 OCHOBHUH Ta 3arajibHIil 000B' 130K y Oy/ib-AKMX KOHTPOJbHUX PABOBIAHOCHHAX € HEOOXIAHICTh
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MeXaHi3Mi BUKOHAHHs MIKHApPOAHMX A0TOBOPIB: 1) ZOTOBIpHY CKIamIO0BY, OB'si3aHy 3 00’€KTOM MPaBO-
BiIHOCHH, 2) HCTUTYIIIHHY CKIaI0BY, TOB'sI3aHY 3 cy6'eKTOM (Cy6'€KTaMI) MIPKHAPOAHUX [IPABOBITHOCHH
Ta 3) 3MICTOBHY CKJIA/IOBY, MOB'sI3aHy 31 BCIM CIIEKTPOM 3a0€3IeUeHHs] BUMOT MisKHAPOJHUX J[OTOBOPIB
(TIPUHITATIH, HOPMH, (POPMH, METO/IH, 3aCO01 KOHTPOJIBHOT [IsLIBHOCTI TOTIO).

Bucnoexu. [locnijzkeHns eHOMEHY MisKHAPOJHOTO KOHTPOJIIO 3a IOTPUMAHHIM Mi>KHAPOJHUX JI0TO-
BOPIB MA€ BeJIMYe3He MPAKTHYHE 3HAYEHHS, O€3110CePEIHO BIUIMBAIOYN Ha SIKICTh Ta CTYIHb PO3PobJie-
HOCTI TI0JIOKE€HB TIPO KOHTPOJIBHWI MeXaHi3M MiKHapoAHuX A0ToBOpPiB. EdexTnBHO Mitounii KOHTPOJIb-
HUII MEXaHI3M, CBOEIO Y€Prot0, BHOCUTD 3HAYHUIL BHECOK Y CIIPaBy 3a0€3MeUCHHS HAJIEKHOTO I0TPUMAHHS
MIKHAPOIHUX J0TOBIPHUX 3000B’s13aHb, 110, 3PEIITOI0, IO3HAYAETHCS HA CTAHI IOTPUMAHHS MIZKHAPOHO-
IIPABOBUX HOPM Ta IMi/[BUIIEHHS e(eKTHBHOCTI MI>KHAPO/IHOTO [TPaBa 3arajioM.

Kantouoei cnoga: mixkHapoiHMit 10T0BIp (KOHBEHILsS), MIXKHAPOJHUIT KOHTPOJIb, KOHTPOJIBHUIT MeXa-
Hi3M 710roBOpY (KOHBEHIIIT), Cy6 €KT MisKHAPOHOTO TPaBa, MisKHAPOAH] IPABOBIIHOCHHU.

The article was submitted 14.02.2022

The article was revised 09.03.2022
The article was accepted 29.03.2022

120



1/2022
PHILOSOPHY OF LAW

UDC 340.12
DOI https://doi.org/10.32849,/2663-5313,/2022.1.19

Sviatoslav Skliar,

Postgraduate Student at the Department of Public Law, Yuriy Fedkovych Chernivtsi National University,
2, Kotsiubynskoho street, Chernivtsi, Ukraine, postal code 58012, skliar.sviatoslav@chnu.edu.ua
ORCID: orcid.org/0000-0002-1279-611X

Skliar, Sviatoslav (2022). Do human rights have the ability to overcome selfish interests?
Entrepreneurship, Economy and Law, 1,121-126,doi: https://doi.org/10.32849 /2663-5313,/2022.1.19

DO HUMAN RIGHTS HAVE THE ABILITY
TO OVERCOME SELFISH INTERESTS?

Abstract. Purpose. The article is devoted to the analysis of the practical importance and functional
capacity of the universalization of human rights, which will provide an answer to the question: "Can
a universal moral law become the foundation for decisions made in society?" Research methods. The
article is based on dialectic method and antroposociocultural approach. Results. The main arguments
of the critique of the possibility and necessity of substantiation of human rights are highlighted. It has
been shown that the most convincing theories are currently unable to provide an objective basis for
human rights decision-making. Using the example of state fiscal policy, it is proved that morality will
not be able to overcome the selfish interest of man, and the universalization of human rights, based on
morality that contradicts human nature, will lead to the marginalization of a human being. The author
argues that the combination of reasonable coercion and satisfied needs rejects the need for selfish behavior
in general. Scientific novelty. 1t is the first attempt to challenge a moral-based understanding of human
rights due to its contradiction with human nature. Conclusions. Despite numerous attempts to discover
the fundamental basis of human rights, scientists have not succeeded to do so, and no justification at this
point can determine the correct, socially desirable behavior of the individual. The desired foundation, on
which society may rely in order to make an influence on selfish interest, lies in the provisions of the theory
of interest and economic prosperity. Satisfied needs of every member of society, which is possible due
to the theory of interest and the theory of human rights to taxes, can affect a significant part of human
behavior, which will eventually lead to altruistic actions. In such conditions, deception and benefit
maximization will be rudimentary behavior. There is no need for some moral code that will create a basis
for decision-making policy. The desire and striving for conditions in which the need for selfish behavior is
lost shapes an adequate basis for political and personal decisions.

Key words: human rights, tax compliance, tax evasion, relativism, self-interest, universalization
of human rights.

1. Introduction anism, liberal ideology, and many other polit-

Any political decision requires justifica-
tion. Despite the fact that immediate priority
is to improve the country’s prosperity, further
considerations eventually lead to the need for
a fundamental basis, especially when it comes to
policies that do not directly affect the economic
flourish, such as ecology, health care, social pol-
icy or taxation. Society is not limited to con-
sumption. Substantiation of a certain decision,
both at the individual level, and at the level
of the whole nation requires the existence
of certain prerequisites, based on which such
decisions can be assessed. The search for such
preconditions is a task that cannot be called
new, but there are no satisfactory answers
to the questions that arise in the search pro-
cess. All philosophical and political concepts
that prevailed at some point were eventually
rejected or refuted. Libertarianism, utilitari-

© S. Skliar, 2022

ical philosophy branches have never been able
to provide humanity with a basis on which it
would be possible to stir its activity. For almost
a century, the modern Western world has been
guided by the concept of inalienable inherent
human rights, which Ukraine has adopted,
enshrining it at the Constitutional level. The
Western community has chosen human rights
as the main criteria for assessing any process in
society. Despite intuitive clarity and functional
validity, there is no fundamental basis on which
human rights can rely to become universal cri-
teria for evaluating a particular solution.
Consequently, the purpose of this publi-
cation is to answer the question: “Can human
rights, given their universalization, become
the desired basis and justify the decisions made
within a society?” The article is based on gen-
eral scientific and special methods of scientific
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knowledge. However, the dialectical method
and antroposociocultural approach dominate
the entire discussion of the abovementioned
problem.

The article is divided into three parts: firstly,
current most important and relevant views in
this regard; secondly, the hazard of moral uni-
versalization; finally, an optimal solution in
overcoming one’s self-interest in fiscal policy.

2. The importance and the main problem
of human rights’ universalization

Justification and further legitimization
of human rights is not a new task. Each philo-
sophical and legal direction has its own vision
of where such rights come from, and how
the state should regulate this area (and whether
it should be regulated at all). However, despite
significant scientific achievements on this
issue, there is no consensus on even the very
possibility of human rights universalization.
The practical need to address this issue varies
depending on the historical period in which
philosophical thought is designed to use human
rights to solve a particular problem. Currently,
Ukraine, like the rest of the Western world, is in
a state of active tax reforms, designed to solve,
among other things, the problem of a low level
of tax compliance. One of the obstacles here
is the selfish interest of man: it is unclear why
a man should sacrifice his personal interest for
the sake of others.

Nowadays, human inalienable rights are
the most influential point of view of why
one should do the right thing. The univer-
salization of such rights is in fact a justifica-
tion for the truthful and proper decision, but
the reference to an apparency of human rights
as an objective reality is clearly not a strong
argument. It is important to state why human
rights are inviolable and inalienable. Moreover,
universality is designed to solve the neglecting
problem in the case of human rights relativity.
If cultural or personal circumstances distort
human rights, then following them is relative
and depends on external circumstances. Thus,
the existence of human rights at this stage of his-
torical development is similar to the existence
of God's will before existentialism: you must act
according to God's word then; you must act in
accordance with human rights now. However,
there is a significant difference between these
guidelines: while religious rules are absolute
and based on a powerful concept of God's will,
human rights have no such basis, which in fact
leads to debate about their objectivity.

3. Are human rights universal? Arguments
against

The debate over the possibility and neces-
sity of universalizing human rights has given
rise to a considerable number of arguments that
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originate in the philosophical thought of many
scholars, but almost all arguments can be con-
fined to two main thoughts.

The first argument for the lack of objec-
tive justification concerns cultural relativism.
Human rights have a long history, but their
legitimacy and description were conducted
only after World War II in response to the chal-
lenges of the postwar era: everyone has cer-
tain inalienable rights that everyone else must
respect (United Nations General Assembly,
1948). The first thing that comes here to mind
concerns cultural differences: how human
rights can be universal if human needs differ
depending on the group and historical period.
To prove this thesis, we do not even need to
back through time, when the state did not
exist (although such an argument occurs as
well), we may only mention the cultures that
coexist with the Western world. As early as
1947, the American Anthropological Associa-
tion disagreed with the then-proposed version
of the Universal Declaration of Human Rights
and formulated one of the requirements to be
upheld when adopting it: "Standards and val-
ues are relative to the culture from which they
derive so that any attempt to formulate postu-
lates that grow out of the beliefs or moral codes
of one culture must to that extent detract from
the applicability of any Declaration of Human
Rights to mankind as a whole” (AAA, 1947,
542). Clearly, many cultures are incompatible
with proclaimed human rights, such as in Asia,
where people live by family rather than individ-
ualism (Lee, 1996). In general, all relativistic
objections can be summarized in one question:
why should certain achievements of one cul-
ture be taken as universal and applicable to all
cultures? According to relativists, the postula-
tion of the existence of human rights regardless
of the historical period and cultural heritage is
not proper evidence.

There are many answers to this counter-
argument of the universality of human rights,
but now it is expedient to emphasize only one
thing: if there are no objective moral norms,
and everything depends on culture, it means
that every culture is good in itself and no seem-
ingly unfair and anti-moral occurrences (such
as slavery, racism, nationalism, etc.) cannot be
interfered externally (Rachels, 2011). Obvi-
ously, such a justification will satisfy only a few.
Adopting this philosophical position, the state,
as well as the individual, are in fact shackled,
and cannot solve any problems. Relativism
here rests on the same problem as fatalism or
causal determinism.

There are also some logical contradictions
here: the current environment becomes true
environment, but what moral basis allows us to
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say so? From the relativist's point of view, any
moral justification is only a reflection of a cer-
tain opinion of a certain group at a certain time,
so the statement that any culture should not be
interfered is a similar reflection of some (means
western) cultural heritage. Thus, the logic
derived from the relativistic position is driven
into a dead end.

The second argument concerns the possi-
bility of the existence of human rights in gen-
eral and, even if such an existence is possible,
the actual need for its justification. The skepti-
cal argument, in general, boils down to the fact
that the justification of human rights can be
abandoned, and decision-making policy can be
guided only by a certain inner moral conviction.
If cultural relativism cannot ensure the objectiv-
ity of our judgments, and human rights cannot
be universalized, then during the decision-mak-
ing process we cannot say with certainty how
to do things better. As R. Dworkin stated in his
lecture “Is there truth in interpretation” “we
read, we puzzle, we puzzle again, then we come
to ajudgment, and it is a judgment, not a choice,
does not feel like a preference, it feels like
ajudgment” (Dworkin, 2009). Thus, we must be
satisfied only with the available abstract means
and intuition. The main argument here is func-
tional capacity: despite the difficulties in sub-
stantiation, human rights have indeed become
a useful tool for the prosperity of society in all
areas, and therefore justification is superfluous.

However, the justification of human rights
is not limited to responding to criticism. One
of the most compelling concepts is based on
human rights as the concept that was derived
from human needs (interests). According to
the theory of interest, human rights are objec-
tive to relation with the existence of needs. To
meet such needs, it is necessary to create con-
ditions for mutual coexistence of people that is
based on the recognition of the needs of others.
Thus, to meet the needs of society, it is necessary
to meet the needs of everyone through recip-
rocal interaction and commitment. Moreover,
the risk associated with people who due to cir-
cumstances beyond their control are unable to
contribute to the common good must be taken
by everyone. Caring for people who are cur-
rently unable to take care of themselves (due to
age mostly) is retribution for past or future debt,
that is, merely the exercising of transcendental
exchange. Developing the concept of the the-
ory of interest R.O. Havrilyuk substantiates
the human right to taxation as a necessary
mechanism for human rights (Havrylyuk R.O.,
2014). However, the abovementioned posi-
tion is unlikely to overcome private interest.
Despite the strong logic and obvious relation-
ship of mutual satisfaction of needs, it is unclear

why a person being, selfish by nature, will care
about others. If respect for human rights can be
beneficial, why not neglect these rights to max-
imize benefits where it is possible? It is easy to
imagine a progressive tax supporter, who enjoys
the benefits of a mutually built society and,
at the same time, maximally utilizing the system,
understates assets and net assets on his books.
The human right as the duty of another will not
work perfectly in this case. Otfried Hofte gives
some counterarguments, for example, about
the pettiness of a person who does not accept
transcendental exchange (Hoffe, 2008, 42),
and it is working when we need to justify deci-
sions in public policy, but the postulation of any
shortcomings of people who will not be guided
by these principles will not solve any problem.
Of course, there are people who do not want to
participate in the formation of the public good
(given the influence of libertarianism and sim-
ilar philosophy). Other functional theories (as
well as theories of will) also do not allow over-
coming selfish interest. There is no satisfactory
justification for directing individual choices
into the stream of human rights.

However, it should be noted that the justi-
fication of human rights is important not only
for individual behavior. More often this concept
is used to legitimize public policy. The theory
of interest still works at the political philosophy,
where it is convincingly proven that considering
the needs of everyone is the most effective way
to interact within society. Such arguments can
be used for adequate public policy, and for indi-
vidual democratic choice. Understanding its
effectiveness and justification will cause the cit-
izen to support somehow the relevant initiatives
at the society or group level, but not necessarily
at the level of personal choice in a particular sit-
uation. Thus, egalitarian policies are still able
to explain and even determine a significant part
of human behavior, even to some extent to over-
come the bitter feeling of tax collection injustice,
but ignore actions aimed at maximizing one’s
own well-being through neglecting the needs
of others. Transcendental exchange develops
Rawls' concept and defends the position not
only of the solidarity justice (a person should
not suffer because of circumstances beyond
his control) but also of the exchange fairness
(a person must give what he or she takes away
during periods of incapacity). This explanation
of human rights is usually quite persuasive: it is
much easier to fight the urge of tax evasion if
it is necessary to repay one's own debt, and not
just because others are less fortunate and unable
to provide for themselves. However, fairness
does not always determine the appropriate
decisions. Justice can be neglected for one’s
own benefit, and no concept of human rights
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justification currently can answer the ques-
tion "why should a person abandon his or her
tries to maximize benefits" or, strictly speaking,
"why should a person give up his interest here
and now because of the rights of another". Of
course, we can limit ourselves to state policy
justifying (the theory of interest and the human
right to taxation provides the necessary basis
for this) and leave the uncoordinated individual
choice on the institution of coercion. However,
if there is nothing wrong with neglecting pub-
lic policy if it contradicts individual interests,
then there will be no point in democratic choice
and self-interest understanding — everyone will
deceive and oppose the formal requirements.
Without volitional choice, only coercion remains
and under such conditions, the justification
of such coercion will not affect anything at all.
Therefore, we need some power to ensure that
human rights-based laws are followed. This prob-
lem could solve certain, not yet discovered, moral
law, but such an approach is fraught with peril.

4. Why do moral-based human rights
and reciprocal exchange contradict each
other?

In history, there have been cases of moral
universalization of certain behavioral norms.
Rules that had such a basis were most pro-
found during the reign of religion (but still with
the promotion of interest, where injustice here
and now was compensated after death). The
concept of human rights does not have a respec-
tive "tool for equalization" of any contradic-
tions. Any attempt to derive or create such
an instrument eventually encounters the very
nature of man, in which, ironically, the origins
of his inalienable rights were sought, and which
differs from the theoretical constructions in this
field. The selfish nature of human is the main
obstacle here. Further development of the con-
cept of natural human rights inevitably leads
to the opposite result: human, according to any
natural law, tends to win the competition by
any means, and reciprocal interaction is always
accompanied by attempts to maximize benefits
via deception. Selfish interest is natural, each
person (under certain conditions) will give pri-
ority to their own needs, which is exactly what
the desired universal moral law must face.

Thus, the existence of an objective,
detached from relativism, morality would allow
creating a universal core that would support
human rights and explain why they should be
followed in the decision-making process at any
level. In his recent work on the universalization
of human rights, Eric Blumenson responds to
critics of universalism and concludes by men-
tioning the need to seek a more just and inclusive
view (Blumenson, 2020, 19). In other words,
universalization and objective morality are
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and should be the subject of the search for phil-
osophical thought, but what will such morality
mean for the selfish interest of man, which is
a part of his nature? It is very easy to talk about
the need for a moral absolute when it comes
to slavery, torture, extreme inequality, sexism,
and nationalism. The existence of a moral force
that would unequivocally condemn and make
such processes impossible in the modern world
seemed inevitable. However, when it comes to
the resources and opportunities that are needed
to guarantee equality and justice, everything
becomes more complicated. The tax is a neces-
sary condition for overcoming the anti-moral
processes that occur in the world, and there-
fore the moral law, which will not be funded,
loses any content. Under such conditions,
the refusal to fund objectively moral initiatives
is immoral. That is, selfish interest is anti-moral.
Assuming that selfish interest is an integral
part of a human, the discovery of the desired
absolute moral law will lead to the state where
every person is anti-moral. Such logic works
only if there is a tax system, but a viable soci-
ety without a mutual exchange is currently
difficult to even contemplate. Assuming that
morality is, at least partially, relative (and
the opposite has not been proven), directing
our moral law towards human rights in a soci-
ety where mutual exchange is taking place is
dangerous. The universalization of human
rights and the corresponding requirement to
follow them strictly means the marginalization
of the average person, who without an under-
standing of the unconditional requirement not
to follow his objectively existing selfish nature
and contemplating social stratification, will see
the demand to share only as the way of intellec-
tual elites to establish their position in society,
where following rules is “appropriate”, and self-
ish (in the sense of moral supporters — devi-
ant) behavior should be condemned not only
as a reaction to deception, but also as morally
unacceptable. Not surprisingly, the need to
adhere to certain norms through moral dogma
causes resistance in society, and the postmod-
ernism, due to a failure to rationally justify
all the contradictions, rejects this problem in
general and offers in return to pursue intuitive
goals. Universalization here becomes a problem
for the individual, and therefore public policy
based on the existence of a certain objective
morality implies certain inferiority of all people
who do not follow it, which, obviously, will not
solve any problems.

The desire to maximize one’s wealth is natu-
ral and understandable. Resistance and response
to deception on the part of society are under-
standable as well. How then to supplement coer-
cion in order to persuade the person to respect



1/2022
PHILOSOPHY OF LAW

the rights of another in all dimensions? The
answer here lies again in the selfish nature of man,
or rather in its manifestations. Maximizing
the good, like any other behavior, has its limits
and conditions of application. It is well known,
that pursuing one's own interests by neglecting
the rights of others is a tactic of poverty, hope-
lessness, and despair. Good deeds require good
conditions. After all, we should not forget about
the other side of man — altruistic, perhaps less
influential, and more demanding, but still impor-
tant enough to consider it. Altruism flourishes in
the face of satisfied needs, and there is no reason
for its limiting. After all, the absence of the need
to deceive in order to defend the dignity and pro-
vide one's own survival, as a consequence of eco-
nomic prosperity and related processes, will allow
to achieve the necessary balance in society, which
will inevitably lead to respect for the needs of oth-
ers. However, the moral objectification of certain
human rights is a task not only unnecessary but
also harmful, and modernity provides us with
many more mechanisms for good coexistence
than in times when religion played a key role in
making the right decision. Economic prosperity,
high level of education, scientific achievements,
and many other factors determine the behavior
of the type "Don't do unto others what you don't
want done unto you" much more often than in
times of religious domination, despite the lack
of impeccable logic to convince the citizen that
the right behavior is the only possible behavior.
The last argument here will be that the justifi-
cation of human rights (whether moral law or
remote interest in time) in any form is unlikely
to ensure absolute respect for such rights. His-
torical development is filled with cases of neglect

of religious dogmas. Neither the universal moral
law of God's absolute will nor the distant interest
in the reward after death has been able to over-
come the selfish nature of man. The interest here
and now at some point overcame God, and there
is no reason to believe that human rights will
cope better.

5. Conclusions

Philosophical thought is optimistic for
the moral universalization (or the very pro-
cess of finding) of human rights, and discus-
sions on this issue are considered appropriate
and necessary for their further development.
Discovering objective circumstances that will
determine the right behavior at any level is,
of course, a noble goal for any scientist. It is
quite understandable to shift the scientific
search towards moral categories, especially after
the seeming exhaustion of the means offered by
human nature. However, morality also cannot
be a panacea. The relative concept may not
be able to find a foundation for human rights,
but it persuasively demonstrates the relativ-
ity of current moral laws. The fact that moral
law universality leads to the demoralization
of human being shows us that moral law can’t
be used as the universalization of human rights.
The example of the tax is just one of many social
processes that cannot be regulated in this way.
Modern theories of human rights do not provide
us with comprehensive mechanisms for regu-
lating social relationships, and scientific view
must again turn to human nature, which allows
us to see the conditionality of human behavior
and evaluate decisions based on their ability to
create conditions in which selfish behavior is
superfluous.
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Y1 MOSKYTD ITPABA JIIOTUHU ITOJOJIATA ETOICTUYHI IHTEPECH?

Anorauisi. Mema. Ctartsi MpUCBsSYeHa aHaJi3y TPAKTHYHOI 3HAYYIIOCTI Ta (DYyHKI[OHATBHOI CIpo-
MOKHOCTI yHIBepcasIisanii mpaB JIOUHM, IO B pe3yJIbTaTi acTh BIAMOBIAb Ha MUTaHHS: «U1 Moxe yHi-
BEPCAJIbHUI MOPAJIbHUI 3aKOH CTATH OCHOBOIO PillieHb, IO NPUUMAIOTHCS B CYCILIbCTBI?> Memoou
docnidcenns. B ocHOBI cTaTTi — ialeKTHYHIIT METOJ[ T2 aHTPOTIOCOIOKYIBTYPHIH Mixin. Pezyavma-
mu. BUCBIT/IEHO OCHOBHI apryMeHTH KPUTHKU MOKIMBOCTI Ta HEOOXIZHOCTI OOTPYHTYBaHHSI TIPaB JIHOIU-
Hu. [lokaszano, 10 HalinepeKOHIMBIMI Teopii Hapasi He MOXYTh 3abe3neuntTu 00 €KTHUBHY OCHOBY ISt
MPUIHATTS pinenb y cdepi npas moaunn. Ha npukiazi gep:xkaBnoi dickagbHOI MOTITHKN 0BEIEHO, 0
MOpaJb He 3MOJKe TOI0JIaTH eTOICTHYHMII iHTepecC JIOANHY, a YHIBEepCcaIi3allis MpaB JIOANHH, 3aCHOBaHA
Ha MOpaJIi, 110 CYIepeyrTh JIIACHKIil IIPUPOI, TPU3Be/e 10 MapriHai3alii JoquHu. ABTOP CTBEP/UKYE,
1[0 TOEHAHHS PO3YMHOIO MPUMYCY Ta 3a/[0BOJICHUX TIOTPel Bifkugae notpeGy B eroicTuyniii mosein-
i Bsarasi. Hayxoea nosusna. 1le nepia cupoba KMHYTH BUKJINK MOPATIbHOMY PO3YMIHHIO IIPAB JIIOIU-
HU uepes Ti cyrepedHicTs MOACHKIl mpupoi. Bucrnosku. He puBisanch Ha yncieHH] cipobu, BiIKPUTH
(yHIaMeHTAIbHY OCHOBY IIPAB JIIOIMHU TaK HE 1 BIAIOCS, 1 KOJHe 00T DYHTYBaHHSI Hapasi He CIIPOMOJKHE
3YMOBHTH [IPaBUJIbHY, CYCIILIbHO GaskaHy N0BeAiHKY iHauBina. [lykanuii hyHAaMEHT, TOGTO MOKIUBICTH
BIUIMHYTHU Ha €TOICTUYHUN IHTepec, KPUETHCS Y MOJOKEHHIX TeOpil iHTepecy Ta eKOHOMIYHOMY ITPOIIBi-
TamHi. 3a10B0JIeH] TOTPEOU KOKHOTO YIeHa CYCIILIbCTBA, 10 MOKJIMBO 3Ti/IHO 3 TEOPIEIO IHTEPECY Ta Teo-
Pi€I0 IPaB JIIOJMHU HA MOIATKU, CIIPOMOKHI 3yMOBUTH 3HAUHY YaCTUHY MOBE/IIHKHU JIIOIMHH, 110 TIPU3BE/Ie
i 10 anbTpPyizMy, a 0OMaH 3a/1Jisk BJIAaCHOTO BUKMBAHHA CTaHe TIOBEAIHKOIO pyauMenTapHoio. Hemae skoHol
HeoOXiIHOCTI B TTEBHOMY MOPaJbHOMY KOJEKC, IKHIT CTare OCHOBOIO IS IPUIHATTS PillieHb B CYCITiJIb-
ctBi. CaMe IparHeHHst 10 YMOB, B IKUX BTPAUa€ThCs M0Tpeba B €roicTHYHil moBeiHil, GopMye aleKBaTHY
OCHOBY JIJIsI IOJITHYHUX 1 0COOUCTUX PillleHb.

KimouoBi cioBa: npaBa JIOJIMHY, TOTPUMAHHST TI0JIATKOBOTO 3aKOHOJIABCTBA, YXUJIEHHS BiJl CILIATH
MOJIATKIB, PEIATUBI3M, 0COOUCTHIT IHTEpec, YHIBEepCaTi3allis IpaB JIOAUHY.
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