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PLACE AND SIGNIFICANCE OF ILO REGULATORY
DOCUMENTS IN THE SYSTEM OF LABOUR LAW
SOURCES OF UKRAINE

Abstract. Purpose. The purpose of the article is to establish the place and significance of regulatory
documents of the International Labour Organisation in the system of labour law sources of Ukraine.
Results. The article, based on the analysis of scientific views and provisions of current international law,
proves the importance and necessity of regulatory activity by the International Labour Organisation.
It is stated that the problem of action and application of sources of international labour law in the legal
system of Ukraine is only part of another larger problem — the ratio of international and domestic
law. The author emphasized that a special procedure for the denunciation of conventions has been
established. Any State may denounce the ratified Convention after the expiration of ten years from
the date it enters into force in that State. If a State does not exercise its right of denunciation within
one year after the end of the ten-year period, it shall remain bound by this Convention for a further
period of ten years. Conclusions. It is concluded that the recommendations of the International Labour
Organisation differ from other recommendatory acts. In particular, in accordance with para. 6 of Art.
19 of the Constitution of the International Labour Organisation, each of undertakes that it will, within
aperiod of one year at the moment of its adoption at the General Conference of the International Labour
Organisation, bring the Recommendation before the competent authority or authorities. A Member
of the International Labour Organisation shall inform the Director-General of the measures taken in
accordance with this obligation. At the request of the Governing Body of the International Labour
Organisation, the State is obliged to submit reports on the position of the law and practice in their
country in regard to the matters of recommendation. Therefore, without binding the Member States
of the International Labour Organisation to comply with the Labour standards contained in these
recommendations, they do, however, provide for actions that contribute to the impact of these rules
on national law. Legal specificities of conventions and recommendations of the International Labour
Organisation are reflected in the procedure for implementation of their provisions in domestic labour
law. However, the problem of action and application of sources of international labour law in the legal
system of Ukraine is only part of another larger problem — the ratio of international and domestic law,
which requires further substantive research in this area.

Key words: international legal act, conventions, recommendations, International Labour
Organisation.

1. Introduction

Each sovereign State creates its own sys-
tem of legislation with its own forms of law.
This system has a limited scope and operates
only within the territory of the State. How-
ever, it is not independent of the forms of law
that exist outside its territory. Interstate coop-
eration, as a result of joint legal settlement, is
reflected and sometimes has a significant impact
on national legislation. The sources of interna-
tional labour law are numerous international
legal instruments that are the result of coop-
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eration between States and include interna-
tional labour standards. Taking into account
the general theory of international labour law
and the theory of classification, the sources
of international labour law can be classi-
fied according to different criteria. However,
an important place in the system of relevant
sources is given to the regulations of the Inter-
national Labour Organisation (ILO).

Some problematic issues related to deter-
mining the nature and content of the labour law
sources are considered in the scientific works
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by: M.Y. Baru, V.S. Venediktov, R.Z. Livshyts,
AM. Lushnikova, VI Prokopenko,
O.IL Protsevskyi, K.L. Tomashewskyi, and many
others. However, despite the considerable num-
ber of scientific achievements, the issue of deter-
mining the place and significance of interna-
tional regulations in the system of labour law
sources is poorly studied, in particular, this
applies to acts issued by the ILO.

For the above reason, the purpose of the arti-
cle is to establish the place and significance
of regulatory documents of the International
Labour Organisation in the system of labour
law sources of Ukraine.

2. Specificities of international regulations

Starting the research, it should be noted
that international regulations are generally
designed to promote a better understanding
of the object of study. In particular, the follow-
ing types of sources of international labour law
can be distinguished by the following criteria.

Depending on the legal force, there are:

1. Contractual international legal instru-
ments. These include international treaties
concluded by States with a view to establishing
international organisations dealing with labour
issues, and international treaties governing
fully or in part the issues of labour and labour
relations;

2. Non-contractual international legal doc-
uments.

Specificities of the first group of sources
are that they constitute legal obligations for
Member States, usually enshrine certain means
of international control over the implemen-
tation of these obligations and provide for
a form of liability for non-compliance. Sources
of the second group are not legally binding
and therefore do not have any legal effects for
the Member States. They contain declarative,
recommendatory provisions, arising from their
very designations (most documents of this kind
are called declarations or recommendations).

The constituent documents of international
organisations, involved fully or partially in solv-
ing labour issues, are multilateral international
agreements. This is primarily the Constitution
of the International Labour Organisation, as
well as certain provisions of the UN Charter
and the constituent documents of some other
international universal and regional organisa-
tions. For example, Art. 1 of the ILO Constitu-
tion of 1919 declares that the purpose and objec-
tives of the International Labour Organisation
are set out in the preamble to the Constitution
and in the Philadelphia Declaration on the Pur-
poses and Objectives of the ILO of May 10,
1944, as a supplement to the Statute. The pro-
gram provisions of the ILO Constitution are not
only a "political directive" for the Organisation
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and its members, according to British lawyer,
who at one time held the position of Direc-
tor General of the ILO, C.W. Jenks (Jenks,
1958, p. 299), but also represent the established
legal obligations of members States of the Inter-
national Labour Organisation.

Therefore, ILO conventions have a special
place among the sources of international Labour
law. They are international treaties subject to
ratification by ILO Member States with subse-
quent implementation in the laws and practices
of those countries. According to the definition
of the Vienna Convention on the Law of Trea-
ties between States and International Organi-
sations or between Organisations of March 21,
1986, a treaty means an international agreement
governed by international law and concluded
in written form: between one or more States
and one or more international organisations; or
between international organisations, whether
that agreement is embodied in a single instru-
ment or in two or more related instruments
and whatever its particular designation. Accord-
ing to Art. 5 of the Convention, the Convention
applies to any treaty between one or more States
and one or more international organisations
which is the constituent instrument of an inter-
national organisation and to any treaty adopted
within an international organisation. The ILO
Constitution defines some of the legal specifi-
cities of conventions enabling their more effec-
tive implementation in the legal systems of ILO
Member States. The conventions are adopted
by a qualified majority (two-thirds) of the del-
egates at the session of the ILO General Con-
ference. Since the ILO structure implements
the principle of tripartism, such a voting pro-
cedure ensures a balance of interests between
employees’ and employers' representatives. The
convention is then signed by the Director-Gen-
eral of the ILO. The Convention twelve months
after the date on which the ratifications of two
or three Members have been registered with
the Director-General. Each adopted convention
is sent to all ILO Member States to decide on its
ratification. However, even before ratification,
ILO Member States acquire some obligations
under the conventions on the basis of their mem-
bership. Each State is obliged to bring the con-
vention before the competent State authori-
ties within one year of its adoption at the ILO
General Conference to decide whether to give
it the force of law or to take other measures.
The ILO Member State shall inform the Direc-
tor-General of the measures taken in accord-
ance with this obligation. Even if the competent
authorities do not agree to ratification, the State
is obliged to submit reports on the status of its
law and practice on non-ratified conventions
at the request of the ILO Governing Body, indi-
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cating the measures taken by the State authori-
ties to bring the convention into force.

3. Legislative activity of the International
Labour Organisation

The implementation of conventions is facil-
itated by a control mechanism. Each State that
has ratified the convention is obliged to submit
annual reports on the measures taken to effec-
tively implement the convention. In addition,
the State should send such reports to the repre-
sentative organisations of workers and employ-
ers of their country, which, as noted in the liter-
ature, favourably distinguishes the ILO control
mechanism from other control mechanisms in
the field of international human rights protection
(Kolosov, 2016, p. 79). Article 24 of the ILO Con-
stitution gives these organisations the right to
submit submissions to the International Labour
Office if the ILO Member State has not properly
ensured the implementation of the Convention
to which it is a party. There are other methods
of monitoring the implementation of interna-
tional conventions (Kopylev, 1980).

A special procedure for denunciation of con-
ventions has been established. Any State may
denounce the ratified Convention after the expi-
ration of ten years from the date on which it
enters into force in that State. If a State does
not exercise its right of denunciation within one
year after the end of the ten-year period, it shall
remain bound by this Convention for a further
period of ten years.

It should be noted that ILO law-making
activities always focus on the issues of the legal
validity of conventions. The main question is
whether the convention adopted by the ILO
is a multilateral international agreement that
binds States before or regardless of its ratifica-
tion, or whether it becomes binding only after
its ratification and only for those States that
have ratified it. Even during the establishment
of the ILO, proposals were made for manda-
tory ratification of adopted conventions by ILO
Member States (Lukashuk, 1966, p. 21). In 1930,
in his book The International Labour Organi-
sation, J. Sel argued that the ILO Convention
was not an international treaty but an "inter-
national law enacted by an international legis-
lature,” that is, he recognized the conventions
as supranational acts of direct action in respect
of ILO Member States (Ametistov, 1982, p.49).

This issue is particularly important in con-
nection with the adoption of the ILO Decla-
ration on Fundamental Principles and Rights
at Work and its Follow-up on 18 June 1998.
The Declaration states that all Members, even
if they have not ratified the Conventions on
Fundamental Rights, have an obligation arising
from the very fact of membership in the Organ-
isation to respect, to promote and to realize,

in good faith and in accordance with the Con-
stitution, the principles concerning the fun-
damental rights which are the subject of those
Conventions, namely: freedom of association
and the effective recognition of the right to
collective bargaining; the elimination of all
forms of forced or compulsory labour; the effec-
tive abolition of child labour; and the elimi-
nation of discrimination in respect of employ-
ment and occupation. Thus, notwithstanding
the consent of the Member State to be bound
by the convention, it is obliged to comply with
the provisions of the conventions concerning
fundamental rights and principles in the field
of labour. It should be noted here that this con-
tradicts the Soviet theory of international law.
For example, G.I. Tunkin argues that the har-
monisation of the freedoms of States to recog-
nise treaty provisions as provisions of inter-
national law consists of individual actions
of States (signing a treaty, ratification, depos-
iting instruments of ratification or ratification
notification), without which a treaty adopted
by an international organisation cannot become
legally binding (Tunkin, 1979, p. 88).

The question arises regarding the legal
nature of the Declaration under consideration.
First, this type of document is not provided
for in the ILO Constitution, which means that
the ILO, in adopting the Declaration, went
beyond its competence established by the Con-
stitution. Second, in the practice of interna-
tional law, declarations are usually resolutions
of international organisations that are policy
statements. Meanwhile, the Declaration under
study establishes very specific obligations for
States. Therefore, the Declaration on Funda-
mental Principles and Rights at Work should be
referred to as the sources of so-called "soft law",
which do not contain firm obligations of States
to implement their provisions but give only
a general statement of which State are obliged
to comply (Lukashuk, 1996, p. 112).

The ILO's law-making process is charac-
terised by the adoption of recommendations.
The relevant procedure is largely identical to
the procedure for adopting conventions. Rec-
ommendations are adopted on the same list
of issues as the conventions, accompanying
them, detailing their provisions, offering a wider
range of rights and a higher level of guaran-
tees. However, the question of the legal nature
of these acts is still unresolved. The problem
is whether to consider ILO recommendations
as a source of international labour law. There
is a wide variety of opinions: from complete
non-recognition of recommendations as a source
of international law (it is believed that in most
cases recommendations are acts of international
law application by international organisations)
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(Lukashuk, 1966, p. 124) to recognition of rec-
ommendations as such. The most reasonable,
in our opinion, is the perspective of S.O. Iva-
nov, who considers the recommendations as
ancillary sources of international law, which,
although do not establish the will of States in
the agreement, but help in law application (Iva-
nov, 1964, p. 107; Bilous, 2017). The recommen-
dations are to serve as a standard, model pro-
vision in the preparation of national provisions
in the field of labour regulation, without being
mandatory for the State (Kiselev, 1995, p. 85;
Pohrebniak, 2015).

4. Conclusions

To sum up, it should be stated that
the recommendations of the International
Labour Organisation differ from other recom-
mendatory acts. In particular, in accordance
with para. 6 of Art. 19 of the Constitution
of the International Labour Organisation, each
of undertakes that it will, within a period of one
year at the moment of its adoption at the Gen-
eral Conference of the International Labour
Organisation, bring the Recommendation
before the competent authority or authori-

ties. A Member of the International Labour
Organisation shall inform the Director-Gen-
eral of the measures taken in accordance with
this obligation. At the request of the Govern-
ing Body of the International Labour Organ-
isation, the State is obliged to submit reports
on the position of the law and practice in their
country in regard to the matters of recommen-
dation. Therefore, without binding the Mem-
ber States of the International Labour Organ-
isation to comply with the Labour standards
contained in these recommendations, they do,
however, provide for actions that contribute to
the impact of these rules on national law.

Thus, the legal specificities of conven-
tions and recommendations of the Interna-
tional Labour Organisation are reflected in
the procedure for implementation of their
provisions in domestic Labour law. However,
the problem of action and application of sources
of international labour law in the legal system
of Ukraine is only part of another larger prob-
lem — the ratio of international and domestic
law, which requires further substantive research
in this area.
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MICIE TA 3HAYEHHSI HOPMATUBHUX IOKYMEHTIB MOII ¥ CUCTEMI
JUKEPEJ TPYZI0OBOT'O ITPABA YKPAIHU

Axorauisi. Mema. Merta crarti — BCTaHOBUTH MiClle Ta 3HaYeHHS HOPMATMBHUX JOKyMeH-
tiB Mixkxnapozinoi opranisamii mpari B cucTeMi yKepes TPYyAOBOTrO TpaBa Ykpainu. Pesyavmamu.
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¥ cratri, cmpaiounch Ha aHaJIi3 HAYKOBUX TOTJISA/IIB BUCHUX Ta HOPM YMHHOTO Mi’KHAPO/HOTO 3aKO0-
HOJABCTBa, 00IPYHTOBAHA BaKJIMBICTh Ta HEOOXIHICTh 3/1CHEHHST HOPMOTBOPUOI JistibHOCTI MixKHa-
POAHOIO opraxizarieio npaii. Koncrarosano, mo npobiema Aii i 3acTocyBaHHS I7KePET MiKHAPOIHOTO
TPYZOBOTO TIpaBa B MPaBOBiil cucteMi YKpaiHu € JIMIIe 4acTHHOIO iHmIoi 6imburol mpobiemMn — criB-
BIZIHOMICHHS MIXKHAPO/JHOTO I BHYTPIMIHbOJEPKAaBHOTO MpaBa. Harosomieno, mo BcTanoBaeHo oco-
GJIMBUI TIOPSIIOK JIEHOHCAIlIT KOHBEHIN. Byab-sika repxkaBa MOXKe JeHOHCYBaTU PaTi()iKOBaHY KOH-
BeHIio micas 3akinyerns 10 pokiB 3 MOMEHTY HaOYTTs HElO 3aKOHHOI CHJIM B Il AepKkaBu. SIKIIO
JiepKaBa MPOTSTOM POKY TTCJIs 3aKiHUEHHS IECSITUITITHBOTO TIEPIO/ly HEe CKOPUCTAETHCS CBOIM IIPABOM
Ha JIEHOHCAIIi10, TO BOHA 3AJMIIIAETHCS TIOB sI3aHOI0 11i€10 KoHBeHirieo e Ha 10 pokis. Bucnoexu. 3po-
6JIeHO BHCHOBOK, 110 pekoMenIaIii MixkHapoaHoi opramisariii mparti BiApisHAIOTbCS BiJl iHIINX aKTiB
pPeKOMeH/IaIiifHOTO XapakTepy. 30kpeMa, BifnosiaHo 10 1. 6 c¢T. 19 CratyTy MiskHapoaHoi opranisaiii
mpari KoxkHa JepKaBa 30008’ s13aHa [PEACTABUTU PEKOMEHIAIII0 KOMIIETEHTHUM [€PKaBHIM OpPraHaM
MIPOTSITOM POKY 3 MOMEHTY ii NpuitHATTS Ha [enepanbHiilt koHdbepentiii MixkHapoaHoi opranizartii mpa-
ui. Jlepxkasa-unen MikHapoaHoi opratizaiii npaiii 30608’s3ana iHdopmysaTu [eHepaibHOrO AUpPEK-
TOpa PO 3aX0/H, BAKUTI BIAMOBIAHO 10 3a3Ha4eHOr0 30008 a3anHs. [epkaBa 3000B’13aHa 3a 3alIUTOM
AnwminictpatuBHoi pagu MiskHapoHOiI opranisaitii mparti mpeacTaBIsITH TOTOBIIi PO CTaH CBOTO TIpa-
Ba i MPAKTUKU CTOCOBHO THTAaHb pPeKoMeHzalii. TakiuM YMHOM, He HAKJIAJAl0uu Ha JIepKABU-YJICHN
MikHapozHoi opratizaii mpaii 060B’A3Ky 1100 BAKOHAHHS HOPM PO IIPALIO, 1[0 MICTSIThCS B IIUX
PEKOMEH/IAITISIX, BOHM, TIPOTE, TTepefibayaioTh BUMHEHHS [Iii, 1[0 CIIPUSIIOTH BIIUBY I[IX HOPM Ha HaIli-
oHasibHe npaBo. IOpuanusi ocobmuBocTi KOHBeHIil | pekomeramiinl MiskHapoAHOI opraHisailii mparii
BiI0OPAKAIOTHCS HA MOPSIIKY Peasizallii iXHIX MO0JI0KeHb Y BITUM3HAHOMY TPyA0BOMY mpasi. OnHak
npobiema il i 3acTOCYBaHHS JKepes MiKHAPOAHOTO TPYAOBOTO MpaBa B MPaBOBiil cucreMi Ykpainu
€ JIMIIIe YaCTUHOIO 1HIIOT G1/bIIOT PobIeMH — CIiBBIAHOMIEHHS MIKHAPOAHOTO i BHYTPIIIHbOAEPKAB-
HOTO TIPaBa, sIKa MOTPeOYE IPOBEIECHHS MOAAIBIIIX 3MICTOBHIX JOCIIKEHD Y IAHOMY HAIIPSIMKY.

KoouoBi cioBa: MiskHapO[HIIT HOPMAaTHBHO-IPABOBUIT aKT, KOHBEHIIIT, pekoMeHniallii, Mixunapos-
Ha OpraHisailis mpart.
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