1/2022
LABOR LAW

UDC 349.2
DOT https://doi.org/10.32849,/2663-5313/2022.1.05

Leonid Mohilevskyi,

Doctor of Law, Professor, Honoured Lawyer of Ukraine, Vice-Rector of Kharkiv National University of
Internal Affairs, 27 Lev Landau Avenue, Kharkiv, Ukraine, postal code 61080, mogilewskiu@gmail.com
ORCID: orcid.org/0000-0002-6994-6086

Mohilevskyi, Leonid (2022). Theoretical and methodological approaches to defining
concepts of the labour law system. Entrepreneurship, Economy and Law, 1, 28-32,
doi: https://doi.org/10.32849/2663-5313/2022.1.05

THEORETICAL AND METHODOLOGICAL
APPROACHES TO DEFINING CONCEPTS
OF THE LABOUR LAW SYSTEM

Abstract. Purpose. The purpose of the article is to generalise theoretical and methodological approaches
to defining concepts of the labour law system. Results. The article, by relying on the literature review,
reveals the essence, content and meaning of concepts in the system of labour law. It is argued that the system
of labour law consists of a large number of elements, which are both specific (inherent in the labour law
only) and general (typical for almost all branches of the system of national law of Ukraine). The author
proved that the main purpose of the structure of the labour law system is to ensure effective and efficient
functioning of the regulatory-educational and protection mechanisms of the given branch of law. It is found
that the constituent part of the concepts of the labour law system is sub-concepts, which also represent unity
and commonality of a certain number of uniform legal provisions within a given concept. Sub-concepts, unlike
concepts, do not possess the holistic subject-matter detachment and have no specific methods and principles
of regulation. The labour collective, without any doubt, is the basis of activity of any enterprise, because
the efficiency of activity of the whole organisation depends on its coordinated work. Collective labour law
is the name of the block of legal provisions of the labour law, which regulates relations between the labour
collective and the employer (or authorised body) of the enterprise, organisation, institution. Conclusions.
Therefore, we consider it possible to define the structure of the labour law system as an internal structure
of this system, which is determined by the order of placement and the nature of links between its structural
elements, chains. The system of labour law consists of a large number of elements, which are both specific
(inherent in the labour law only) and general (typical for almost all branches of the system of national law
of Ukraine). In our opinion, the main purpose of the structure of the labour law system is to ensure effective
and efficient functioning of the regulatory-educational and protection mechanisms of the given branch of law.
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1. Introduction

The fact that labour law is an important
branch in the system of national law of Ukraine
is uncontroversial. Its main role is to regulate
the conduct of people in the process of their
work by means of provisions. At the same
time, they (provisions) should also protect
the employee's legal rights and interests, pro-
vide an enabling environment for work, etc.
Implementation of these tasks is impossible
without the effective structure of the system
of labour law of Ukraine. It should be noted
that the most characteristic structural parts
of the labour law system are concepts. Thus,
their study is relevant and requires further con-
sideration by both domestic and foreign scien-
tists. In general, the structure of the labour law
system is the internal organisation of the law
branch, objectively determined, manifested in
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unity, coordination and distribution of legal
provisions by concepts and other branch phe-
nomena, structural formations (Chanysheva,
Bolotina, 1999, p. 35). Therefore, the struc-
ture of the labour law system is presented in
the form of its construction, which is first of all
the composition, set of components, parts of this
legal entity. The literature review traditionally
reveals that the concepts are an important ele-
ment of the structure of the law system.
Thelabourlaw structureshavebeenregarded
by scientists such as A.M. Kolodii, H.I. Chany-
sheva, N.B. Bolotina, Y.Y. Ivchuk, O.V. Zaichuk,
A.P. Zayets, V.S. Zhuravskyi, O.L. Kopylenko,
A.M. Kolodii, V.V. Kopieichykov, S.L. Lysen-
kov, V.M. Syrykh, et al. However, the scientists
have emphasised that the concepts are the main
structural parts of the labour law system. At
the same time, the majority of scientists have
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quite a superficial approach to the definition
of the range and content of these concepts.

Consequently, the purpose of the article is
to generalise theoretical and methodological
approaches to defining concepts of the labour
law system.

2. Determination of the specificities
of the concept of labour law.

According to S.S. Alekseev, the concept
of law is a separate group of legal provisions that
regulate social relations of a particular kind. As
examples, the author underlined the concept
of property rights in civil law, the concept of lia-
bility of officials in administrative law, the con-
cept of election law and the provisions regulat-
ing the status of a deputy in the constitutional
law. The author argued that the concepts can
be branch-related and inter-branch (complex)
(Alekseev, Arkhipov, Ignatenko, 2004, 305). As
for labour law concepts, they cover a set of legal
provisions, smaller than the branch, and differ
from each other in the subject of regulation, i.e.,
the peculiarities of certain types of social rela-
tions or individual parties (elements) of a par-
ticular kind of public relations (Ivchuk, 2004,
pp. 25-26). In Y.Y. Ivchuk’s opinion, labour law
concepts are objectively formed structural sub-
divisions, designed, within the subject-matter
of the branch of law, to regulate with the nec-
essary detail a separate kind of social-labour
relations or a separate element (side) of com-
plex single labour law relationship (Ivchuk,
2004, p. 68). The author argues that specificities
of the labour law concepts include:

1. The nature and specificities of the concept
of labour law can be get straight on the basis
of the fact that it is a unity of legal provisions,
which in turn is an element of the next struc-
tural unit - the subbranch of labour law. Labour
law concepts are aimed at regulating a certain
sector, part of labour and associated relations.
Each concept of labour law is a relatively sepa-
rate "block", "assembly" of labour law.

2. The following three features act as
the legal criterion for defining a particular set
of legal provisions in a specific concept of labour
law: a) the legal unity of legal provisions. As
an integral formation, the concept of labour law
is characterised by the unity of content, which
is expressed in general provisions, legal prin-
ciples or a combination of legal notions used,
unity of legal regime of regulated social-labour
relations; b) the full regulatory mechanism for
a certain combination of labour and associated
relations; ¢) definition of the provisions form-
ing the legal concept in chapters, sections, parts
and other structural elements of legal regula-
tions, which are intended to regulate labour
and closely associated relations.

3. The features that identify the concept
of labour law as an independent subdivi-
sion of the branch system are determined by
the decision-making functions of a particular
legal concept, its role in the integral, relatively
completed regulating of social and labour rela-
tions. With regard to regulatory properties, each
concept of labour law provides an independent
regulatory effect on a certain area of labour
and associated relations. This is the main char-
acteristic that represents the unity of labour law
provisions in its concept.

4. The concept of labour law is distinguished
by a certain internal organisation of the regula-
tory material covered by it. "Outside," in relations
with other subdivisions of the labour law branch,
the legal concept is a system-integral, indivisi-
ble formation, a single legal unity. However, this
integrity, indivisibility exists because certain legal
provisions are connected not only with the homo-
geneity of the actual content, intellectual-voli-
tional, legal unity, but also with certain internal
organisation. In other words, the concept of labour
law has its own structure. Its structure is charac-
terised by: a) the existence of a set of "equal” reg-
ulatory provisions; b) certain legal differences in
provisions. Therefore, they are linked in a single
complex that comprehensively affect this sector
of social and labour relations; ¢) combination of all
provisions with the stable legal relations, which
are expressed in the general provisions, and most
importantly in the legal structure. The last of these
features is decisive.

5. Labour law concepts receive an external,
special consolidation in the system of labour leg-
islation. Sometimes the legal concept is fixed in
a separate legal regulation (Ivchuk, 2003, p. 84).

To sum up, the concepts are the main struc-
tural elements of the labour law system, because
they are, first, more precise, specific and uniform
in their subject matter of regulation, and sec-
ond, they are logically completed and relatively
independent subsystems of the labour law sys-
tem, that allows them to make certain structural
and substantive changes without affecting other
components of the system of the legal branch
under investigation.

The important point of grouping into con-
cepts is that:

— uniform provisions are grouped according
to the subject-matter and methods of regulatory
mechanism, which contributes to a clearer defi-
nition of the main areas of the regulatory impact
of labour law;

— more substantive and operative regulation
of labour relations is provided,;

— the internal integrity and autonomy
of the labour law system is ensured.

The constituent part of the concepts
of the labour law system is sub-concepts, which
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also represent unity and commonality of a cer-
tain number of uniform legal provisions within
a given concept. Sub-concepts, unlike concepts,
do not possess the intended subject separa-
tion, and have no specific regulatory methods
and principles.

Moreover, according to N.B. Bolotina,
the structure of the system of labour law
of Ukraine, except the above-mentioned one,
has the form of three parts, in particular: gen-
eral provisions, individual labour law, collective
labour law, since labour law provisions regulat-
ing collective labour relations are united in a rel-
atively separate part of labour law — collective
labour law (Bolotina, 2003, p. 587). The gen-
eral provisions contain the provisions defining
the subject-matter, scope, functions of labour
law, principles of legal regulatory framework,
unity and differentiation, subjects of labour law,
their legal status (Bolotina, Chanysheva, 2000).

3. Definition of labour law functions

Traditionally, the legal literature distin-
guishes the following basic functions of labour
law:

— Regulatory. The regulatory function
of labour law is aimed at the regulation of social
relations in the field of labour and at ensuring
their purposeful and most expedient devel-
opment. This function is fulfilled by defining
specific trends of people’s conduct, realisation
of their labour rights and duties (Mykhailov,
2007). The regulatory function of labour law
is the main one, because it regulates the legal
conduct of the parties of labour legal relations.
Due to the positive influence on the conduct
of participants of the mentioned legal relations,
this function is called to promote the increase
of labour productivity, production efficiency,
strengthening of labour discipline and improve-
ment of working conditions and living condi-
tions of workers;

— Social. The mentioned function of labour
law is reflected in the provisions concern-
ing employment, freedom of labour and other
labour constitutional rights, in the provisions
concerning safe working conditions, labour
protection, limitation of working time, meas-
ures of labour, payment and compensation,
ete. (Kiselev, 1996, p. 123). A striking mani-
festation of the social function is a set of legal
measures for pregnant women and women
who have children of a certain age. In addi-
tion to the prohibition of their dismissal on
the initiative of the employer, there is a duty to
employ them in cases of complete liquidation
of the enterprise, institutions, organisations,
and in cases of their dismissal after the termi-
nation of the fixed-term employment contract.
During the period of employment, average
wages are kept.
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— Protective. The existence of this func-
tion is conditioned by the need to protect
public relations that form the subject-mat-
ter of the given branch of law. In protecting
these relations, labour law prohibits actions
that interfere with their normal appearance
and functioning, providing for them legal lia-
bility. We advocate the perspective of P.D. Pyl-
ypenko that the essence of the protective
function of labour law is a generic category.
The protective function of labour law is that
labour law creates equal opportunities for citi-
zens to realise their ability to work, establish-
ing uniform provisions on working conditions
at enterprises of different forms of ownership.
By limiting the degree of operation and fixing
the minimum level of guarantees of wages, rest,
social security, etc., the labour law guarantees
the person the opportunity to feel themselves
as a full-fledged citizen of the State (Pylypenko,
1999, p. 76). Therefore, the protective function
is important in terms of protection of the rights
and legitimate interests of both hired work-
ers and employers, ensuring the proper level
of legality of occurrence, leakage, change and/
or termination of their relations with respect to
the use of hired labour;

— Production. The production function
of labour law is a function of protection of inter-
ests of owners-entrepreneurs, i.e. employers.
Labour law, despite its social nature, cannot but
protect theinterests of the second party in labour
relations, because otherwise it will either enter
into conflict with other laws or the employers
themselves will have to ignore labour legislation
and seek other legal ways to use labour outside
of those laws, provided by this legislation. The
production function of labour law is also aimed
at protecting property rights of employers, their
interests as property owners (Pylypenko, 2007).
Thus, the mentioned function of labour law pro-
motes the protection of rights of the parties to
labour relations directly in the process of pro-
duction. It contributes to normal and continu-
ous work of the entire organisation.

— Educational. The status of a person in
the workplace is significantly determined by
his/her mental abilities, though physical abili-
ties are an important component of the labour
force. It is due to thinking, consciousness, men-
tal abilities that a person plays an active role
in social production (Prokopenko, 2000). This
function is designed to ensure that employees
are disciplined when they perform their func-
tions. It should be noted that this function is
not unique to labour law, and it is characteris-
tic for almost all branches of law in the system
of national law of Ukraine.

The next part in the structure of the labour
law system, according to the above-men-
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tioned position of N.B. Bolotina, is an individ-
ual labour law. It is based on individual legal
labour relations, which in turn are voluntary,
free, bilateral, continuous, regulated by labour
law relations, which arise between individual
employee and employer as a result of the right
to work and conclusion of the employment
contract (Bolotina, 2003, p. 3). Individual
labour law includes, for example, individ-
ual rights of employed workers to pay wages
and to implement labour protection standards
and employer rights to perform work and care-
ful treatment of materials. It includes such legal
concepts as: a labour contract; labour stand-
ards; labour remuneration; working hours; rest
time; health care of employees at production;
labour discipline; evaluation of labour results
and certification of employees; vocational train-
ing and advanced training of employees; disci-
plinary responsibility of employees; material
responsibility of the parties to the labour con-
tract (Bolotina, Chanysheva, 2000). Therefore,
individual labour law consists of such structural
groups, which are aimed at regulating relations
of the individual employee with the employer.
However, it should be noted that in modern
conditions individual labour legal relations can-

not exist without collective agreements, as for
all employers the provision of collective agree-
ments is obligatory.

The labour collective, without any doubt, is
the basis of activity of any enterprise, because
the efliciency of activity of the entire organisa-
tion depends on its coordinated work. Collec-
tive labour law designates the block of labour
law provisions, which regulates relations
between the labour collective and the employer
(or authorised body) of the enterprise, organisa-
tion, institution.

4. Conclusions

Thus, we consider it possible to define
thestructure of the labour law system as an inter-
nal structure of this system, which is deter-
mined by the order of placement and the nature
of links between its structural elements, chains.
The system of labour law consists of a large num-
ber of elements, which are both specific (specific
to the labour law only) and general (typical for
almost all branches of the system of national
law of Ukraine). In our opinion, the main pur-
pose of the structure of the labour law system
is to ensure effective and efficient functioning
of the regulatory-educational and protection
mechanisms of the given branch of law.
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TEOPETURO-METOJZOJIOITYHI IIIAXOAN 10 BUSHAYEHHA IHCTUTYTIB
CUCTEMU TPYTOBOI'O ITPABA

Anoraiisi. Mema. Metoto crarTi € y3arajbHeHHS] TEOPETHKO-METO/0JOTTYHIX TT/IXO/B /10 BU3HA-
YeHHS iHCTUTYTIB CUCTEMU TPYAOBOTo npaBa. Pe3yavmamu. Y ctaTTi, cCIMpaloymch Ha aHATi3 HAYKOBUX
TOTJIS/IB BYCHNX, PO3KPUTO CYTHICTH, 3MICT Ta 3HAYEHHS 1HCTUTYTIB B CUCTEMI TPYZIOBOTO IpaBa. Apry-
MEHTOBAHO, 1110 CHCTEMa TPY/I0BOTO TIPaBa CKJIA/AETHCS 3 BEJIMKOI KiJIbKOCTI €JIEMEHTIB, SKi € SIK Clielu-
ivarME (BIACTUBNUMHE JIUIIE J7IT TaTy3i TPY/I0BOTO TIPaBa), TaK i 3araJbHUMU (XapaKTepHi MailKe s
BCIX rasry3eil cucTeMu HalliOHAJIBLHOTO IpaBa YKpainu). J[oBe/ieHo, 110 TOJI0BHOIO METOIO CTPYKTYPH CUC-
TEeMU TPY/IOBOTO MpaBa € 3abe3redyerns eGeKTHBHOrO Ta AiEBOro GYHKIIOHYBAHHS PEryIATHBHO-BUXOB-
HOTO Ta OXOPOHHOTO MEXaHi3MiB IaHOI TIPaBOBOI Tramysi. 3'SCOBaHO, MO CKJIA0BOI0 YACTHHOIO iHCTUTY-
TiB CHCTEMHU TPYZOBOTO TIpaBa € IAIHCTUTYTH, SKi TAKOK ABJISIOTH COO0I0 €AHICTh Ta CIIIBHICTD TI€BHOI
KIJIBKOCTI OZIHOPIJTHUX TIPABOBMX HOPM y MeKax Toro uu inmoro incruryty. [lixincruryrn, na Biaminy
BiJl IHCTUTYTIB, He BOJIOAIIOTH LIJIBHOIO MIPEAMETHO Bil0COOIEHICTIO i He MatoTh crienudiuHuX mpruioMis
i IpUHIMIIB perymoBanus. TpyaoBuil KoJEeKTHB, 6e33aepeyHo, € OCHOBOIO AisIbHOCTI OY/Ib-SKOTO TIij-
[PUEMCTBA, ajike Bij HOro smaroizxenoi poboTu 3anexuTh eeKTUBHICTD JAis/JIbHOCTI BCiel opramisaiii.
KonekTusHe TpyA0Be IpaBo — HaliMeHyBaHHs GJIOKY IPABOBUX HOPM Tajly3i TPYA0BOTO MPABa, 10 Pery-
JIOE B3AEMOBIZIHOCUHU MiK TPYIOBUM KOJIEKTHBOM Ta poboTomaBieM (ab0 YIOBHOBAKEHUM HUM Opra-
HOM) MiAIMTPUEMCTBA, OpraHizaii, yctanosu. Bucnosxu. Takum 4ynHOM, BBa’Ka€MO MOKJIMBUM BU3HAUNTH
CTPYKTYPY CHCTEMHU TPYAOBOTO TIpaBa K BHYTPILIHIO OyI0BY JaHOI CUCTEMH, 110 BUSHAYAECTHCS OPSAKOM
PO3MillleHHS Ta XapaKTepPOM 3B’sI3KiB MiK 1l CTPYKTYPHUMHM esleMeHTaMu, JaHKamu. Cucrema Tpy10Boro
MpaBa CKJIA/IAETHCS 3 BEJIMKOI KiJTbKOCTI eJIEMEHTIB, SIKi € 1K crieliuiaHuMuy (BJACTUBUMHU JIUTIIE IS Ty -
31 TPYZOBOTO TIpaBa), TaK i 3aTalbHIMN (XapaKTepHI Maiike /71T BCIX Taly3eil CHCTeMU HaI[lOHATBHOTO
npasa Ykpaitu). [0J0BHOI METOIO CTPYKTYPHU CUCTEMHE TPYIOBOIO IIPaBa, HA HAIILY JYMKY, € 3a0e31eueH-
1 eheKTUBHOTO Ta JIieBOro (DYHKIIOHYBAHHS PEryJIsITHBHO-BUXOBHOIO Ta OXOPOHHOTO MEXaHi3MiB JlaHOi
rajysi pasa.

Kmouosi cioBa: mpaBoBuil iHCTUTYT, TPY/0BE 1TPpaBo, DYHKIIIi, iHIMBiyaTbHe TPYAOBE IPABO, KOJIEK-
THUBHE TIPABO.
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