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ADMINISTRATIVE AND LEGAL STATUS OF
PRIVATE EXECUTORS AUTHORISED
TO ENFORCE JUDGEMENTS

Abstract. Purpose. The aim of the article is to make important practical and theoretical conclusions on
the introduction of the institution of private executors regarding the enforcement of judgements. Research
methods. The article studies requirements for private executors as one of the elements of determining their
administrative and legal status. The focusis on the absence of legal requirements to high personal and professional
qualities of private executors, which is a significant gap in modern legislation. The author argues that
theintroduction of the institution of private executors in Ukraine has come a long way, and arguments justifying
the competence of public executors in comparison with private executors are established in accordance with
statutory requirements, but the issues are open and need to be improved. The current discussions at various
hearings and conferences on the reform of the system of enforcement of judgements, where participants are
representatives of the Ministry of Justice, scientists in the field of enforcement of judgements, representatives
of the Legal Policy Committees, and judges, who note that newly established institutions of enforcement
of judgements work imperfectly and there are many problems. Some of the stakeholders have taken a position
on the advisability of returning the institution of bailiffs, but the author disagrees with the position of the latter,
so the analysis of the administrative and legal status of private executors through the prism of legislative
requirements is covered. One of the main means of ensuring legality in the activities of private executors
should be to control the lawfulness of the executive action taken by the private executor, which can violate
the rights and interests of participants in the enforcement or other interested persons, and therefore, such
cases require the prompt restoration of their rights and the elimination of violations. Conclusions. The
control mechanism of the Private Executors Council is quite promising: first, in terms of self-monitoring
and optimising the use of budget funds; second, a distinction should be drawn between the subjective
abuse by individual unscrupulous private executors and the purification of the private executor system
by the Private Executors Council, for survival in the fierce competition for the “customer” in so far as
the business component, i.e., maximum profit, which is impossible without growth of the quality of services
of private executors and growth of their professional competence.

Key words: persons of private executors, requirements, administrative and legal status, enforcement
of judgements, executors of decisions.
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1. Introduction

Dealing with the administrative status, we
underline requirements as part of the admin-
istrative status of private executors, as our
research focuses on the administrative and legal
framework for the enforcement of judgements,
where the private executor is the main enforcer
of judgements.

With regard to legislative regulation,
the following legal regulations standardise this
issue: Law of Ukraine “On bodies and persons
who enforce judgements and decisions of other
bodies”, Law of Ukraine “On enforcement pro-
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ceedings”, Law of Ukraine “On execution of judg-
ments and application of the case-law of the Euro-
pean Court of Human Rights”, Law of Ukraine
“On guarantees of the State on execution of judg-
ments”, Instruction on the organization of enforce-
ment of judgments, approved by Order 512/5
of the Ministry of Justice of Ukraine of 02 April
2012, Order 2432/5 of the Ministry of Jus-
tice of Ukraine of 05 August 2016 on approval
of Regulations on automated system of enforce-
ment procedure, Order 2831/5 of the Ministry
of Justice of Ukraine of 29 September 2016 on
approval of the Procedure for seized property.
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However, in our opinion, before outlining
the scope of requirements imposed by the legis-
lator on the private executor, the administrative
and legal status should be defined generally, as
the requirements under study are a key element
in its definition.

For example, V.B. Averianov disclosed
the legal status in a broad and narrow sense,
noting that competence, such as rights and obli-
gations, is the main component of the content
of the status of each body, which is comple-
mented by elements such as tasks, function,
nature of relationships with other bodies (Aver-
ianov, 2002).

According to S.V. Kivalov, the administra-
tive and legal status of an executive body, which
includes a private executor, includes the fol-
lowing elements: functions, tasks, competence
(Kivalov, 2003).

We partially agree with the position
of the above scientists, since the administrative
and legal status should include rights, duties,
powers through which they exercise the provi-
sions of law, as well as legal liability, as a means
of terminating and educating in compliance
with the law in the relations it covers.

2. Specificities of the legal status of pri-
vate executors

According to A.M Avtorhov, the adminis-
trative and legal status of a private executor is
an independent type of the legal status of a per-
son, predetermining the specificities of his/her
individual constitutional rights and freedoms,
based on the legal status of a person (Avtorhov,
2008, p. 11).

D.V. Severin argues that the administrative
and legal status of private executors is a legal
category, characterising the place of this ser-
vice in the system of public administration
and defines limits of activity of its employees in
relation to other actors of executive legal rela-
tions (Siverin, 2014, p. 10).

Following ~ L.V.  Krupnova’s  stud-
ies on the administrative and legal status
of an employee of the State Executive Service,
this status is a manifestation of the personal
status, describing the position of an employee
of the State Executive Service in the system
of public division of labour as a subject of legal
relations regulated by administrative and legal
provisions (Krupnova, 2008, p. 9). It should be
noted that in her scientific work, L.V. Krupnova
reveals the shortcomings of the modern reform
of the enforcement proceedings system (the lack
of effective control mechanisms for the actors
of delegated authority) (private executors);
defines the development trends of the system
of enforcement proceedings, which include: fur-
ther institutional implementation of the com-
bined system of enforcement of judgments,
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improvement of certain aspects of the executive
procedure, improvement of administrative pro-
cedures for executive proceedings, introduction
of mediation in executive proceedings; system-
atises and characterises factors, influencing
the development of the enforcement proceeding
system in Ukraine; develops a system of criteria
for the effectiveness of administrative proce-
dures for enforcement proceedings, reflecting
the proportionality of resources and human
potential; substantiates the concepts of a two-
level system of enforcement proceedings.

Attention  should be  drawn  to
the fact that the administrative and legal sta-
tus of a private executor, who enforces judge-
ments and those of other bodies, has a complex
legal and regulatory framework that includes
a number of elements: its purpose and missions;
principles and jurisdiction of activities; tasks
and functions performed by the private execu-
tor; the scope and nature of State powers; forms
and means of activities; legal rights and obliga-
tions; responsibility of an authorised actor in
connection with the performance of duties.

The review of the scientific perspectives on
the concept and content of the administrative
and legal status enables to reveal the content,
to analyse thoroughly the issue of the adminis-
trative and legal status of the private executor,
authorised to enforce judgements.

Therefore, taking into account the above
and the fact that the definition of any adminis-
trative and legal status begins with the defini-
tion of the range of requirements, we consider
it appropriate to analyse the main legislative
requirements for the private executors.

According to art. 18, only a citizen
of Ukraine may be a private executor. Thus,
the general requirement to a private executor
is the acquisition of Ukrainian citizenship. Citi-
zenship is the basis of the legal status and deter-
mines the permanent political and legal rela-
tionship between the individual and the State,
whereby the individual is subject to the sover-
eign rights of the State and its rights and legit-
imate interests are protected (Kolb, Khodyriey,
& Bondar, 2000, p. 26). It should be noted that
private executors, as well as public ones, repre-
sent the State in the enforcement of judgements
and decisions of other bodies, they should be
nationals of the State they represent, and there-
fore, such a requirement is legitimate.

The next requirement for private executors
is the requirement to have a legal education
of not less than 2nd level (arts. 10, 18 of the Law
of Ukraine “On bodies and persons enforcing
Jjudgements and decisions of other bodies”) (Law
of Ukraine “On Bodies and Persons Enforcing
Judgments and Decisions of Other Bodies”,
2016).
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Under the Law of Ukraine 1556-VII “On
Higher Education” as of July 01, 2014, the sec-
ond level of higher education is the master’s
level, which corresponds to the eighth level
of the National Qualifications Framework
and provides for that the person has in-depth
theoretical and /or practical knowledge, skills in
a chosen specialty (or specialisation), the gen-
eral basis of the methodology of scientific and/
or professional activity, other competencies
sufficient for the effective performance of inno-
vation tasks of the corresponding level of pro-
fessional activities (Law of Ukraine on Higher
Education, 2014).

Therefore, persons with a master’s degree in
law can be private executors. At the same time,
the question arises as to “law degree” to deter-
mine the requirements for private executors,
since there is no clear opinion on this issue in
the regulatory and doctrinal field of Ukraine.

In addition, in the context of the above, it
should be noted that, unlike public executors,
the legislature does not set requirements for
individuals to be of high personal and business
qualities, which is a significant gap in modern
legislation. The introduction of the institu-
tion of private executors in Ukraine has come
a long way, and arguments justifying the com-
petence of public executors in comparison with
private executors are established in accordance
with the requirements of the legislation, but
the issues are open and need to be improved.

The current discussions at various hear-
ings, conferences on the reform of the system
of enforcement of judgements, where par-
ticipants are representatives of the Ministry
of Justice, scientists in the field of enforce-
ment of judgements, as well as representa-
tives of the Legal Policy Committees, judges,
who note that newly established institutions
of enforcement of judgements work imper-
fectly, there are many problems. And some
of the stakeholders have a position on the advis-
ability of restoring the institution of bailiffs, but
we disagree with the position of the latter.

It should be noted that the institu-
tion of private executors was introduced in
Ukraine in accordance with adopted on June
2, 2016 by the Verkhovna Rada of Ukraine
the Law of Ukraine On bodies and persons
enforcing judgements and decisions of other
bodies, which came into force on 5 October
2016. Since then, the enforcement of judge-
ments and decisions of other bodies (officials)
has been entrusted both to then existing bod-
ies of the State Executive Service and to new
actors — private executors. The provisions
of the Law reveal that the legal status of pub-
lic and private executors differ clearly from
each other. And while the work of public

executors has recently become undisputed,
the activities of private executors are increas-
ingly under focus of both scientists and prac-
tising lawyers in terms of the legality of their
individual executive actions and the integrity
of their legal status. Possible abuses of powers
by private executors have already been men-
tioned in the pages of the legal periodical. One
of the remedies of the rule of law regarding their
activities is monitoring. Without resorting to
an analysis of the procedure and effectiveness
of the so-called ‘departmental’ control over
the activities of private executors, which, under
this Law, is carried out by the Ministry of Justice
of Ukraine through planned and unscheduled
inspections, as well as the control by the Coun-
cil of Private Executors of Ukraine, we believe
that the focus should precisely be on the control
of legality in the activities of private executors
should be to control the lawfulness of the execu-
tive action taken by the private executor, which
can violate the rights and interests of partic-
ipants in the enforcement (and persons who
are involved in the enforcement actions) or
other interested persons, and therefore such
cases require the prompt restoration of their
rights and the elimination of violations. Such
control is exercised through appeals against
decisions, actions and omissions of the private
executor. It should be noted that the control
mechanism of the Private Executors Council
is quite promising: first, in terms of self-moni-
toring and optimising the use of budget funds;
second, a distinction should be drawn between
the subjective abuse by individual unscrupulous
private executors and the purification of the pri-
vate executor system by the Private Executors
Council, for survival in the fierce competition
for the “customer” in so far as the business com-
ponent, i.e. maximum profit, which is impossible
without growth of the quality of services of pri-
vate executors and growth of their professional
competence.

3. Financial security for private executors

The activities of private executors are finan-
cially motivated and differ significantly from
thoseof publicservants. However, while the deci-
sions, actions or omissions of the public execu-
tor can be appealed to the Head of Department,
to whom the public executor is directly respon-
sible (decisions, actions and omissions of this
head may be appealed to the head of the higher
body of the State Executive Service), decisions,
actions and omissions of the private executor
can be appealed only to the court. Here, prob-
lems arise at the stage of determining the court
of appropriate jurisdiction to appeal the deci-
sions, acts or omissions of the private executor
in a particular enforcement proceeding. This is
what determines the relevance of the problem
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of judicial control over private executors’ per-
formance (Koroied & Loshytskyi, 2018).

The institution of private executors should
also enable persons, who will do so within their
individual professional activity not related to pub-
lic service, to enforce judgments. Consequently,
the burden on public executors should be substan-
tially reduced, and private executors themselves
would have an interest in the timely and full
enforcement of judgements (Malyshev, 2017).

The introduction of private executors is
an innovation in the practice of enforcing juris-
dictional decisions, which cannot help provok-
ing controversy among scholars. The scientific
literature review shows that today the debate
on this issue is simultaneously taking place in
several ways. In particular, a number of scien-
tists focus on the study of positive and negative
factors in the functioning of private executors,
while others study the legal nature and essence
ofadefinition of “private executor”. For example,
L. Saiko and V. Liashenko argue that the advan-
tages of the introduction in Ukraine of the insti-
tution of private executors are: the improved
quality of the provision of enforcement services
to the population, a new higher quality level
of the enforcement procedure, budget expendi-
tures significantly reduced, the increased reve-
nue to the budget due to the payment of taxes
by private executors, reduction in the corrup-
tion component in the enforcement system
(Meshcheriakov, 2011, p. 77).

According to A. Solonar and V. Vasilieva,
the introduction of private executors is a signifi-
cant step ahead in the system of public adminis-
tration reform, because it is represented by a num-
ber of advantages. The law vests a wide range
of powers and the status of self-employed to pri-
vate executors, delimits the competence of public
and private executors in certain cases and estab-
lishes a reasonable and balanced mechanism
of accountability for violations and abuse of their
rights for the latter (Meshcheriakov, 2011, p. 63).

Therefore, the idea of institution of pri-
vate executors has no alternative and initiates
an irrevocable mechanism to reduce the corrup-
tion component in the system of the State Exec-
utive Service of Ukraine in general.

It should be noted that the legislator has
provided fairly high requirements to the profes-
sional level of candidates for a private executor,
so the risks of entering the field of incompetent
lawyers or persons with fraudulent intentions
are minimised.

Pursuant to the Law of Ukraine On
Enforcement Proceedings, a private executor has
the right to enforce all decisions, except:

1) Decisions to remove and transfer
the child, to establish a visit with him or her or
to remove obstacles to visiting the child;
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2) Decisions, according to which the debtor
is the State, State bodies, the National Bank
of Ukraine, local self-government bodies, their
officials, State and communal enterprises, insti-
tutions, organisations, legal entities with a share
of the authorised capital exceeding 25 per cent
and/or financed exclusively from the State or
local budget;

3) Decisions in which the debtor is a legal
person whose forced sale of property is prohib-
ited by law;

4) Decisions for which the State or public
authorities are collectors;

5) Judgements of administrative courts
and decisions of the European Court of Human
Rights;

6) Decisions providing for the enforcement
of actions on the property of State or municipal
property;

7) Decisions on the eviction and settlement
of natural persons;

8) Decisions in which the debtors are children
or natural persons who have been declared legally
incapable or whose civil capacity is limited,;

9) Decisions on seizure of property;

10) Decisions, enforcement thereof is
directly attributed by the Law to the powers
of other bodies that are not enforcement bodies;

11) Other cases provided for by this Law
and the Law of Ukraine On bodies and persons
enforcing judgements and decisions of other bod-
ies (Law of Ukraine on Enforcement Proceed-
ings, 2016).

It should be noted that, despite the fact that
the public executor, unlike the private execu-
tor, is a representative of the authorities, during
the enforcement of judgments private and pub-
lic executors, according to Art. 18 of the Law
of Ukraine On Enforcement Proceedings, have
equal opportunities to cooperate with the State
authorities (Law of Ukraine on Enforcement
Proceedings, 2016).

4. Conclusions

Research conducted and the analysis of cer-
tain aspects of the administrative and legal status
of bodies and persons authorised for the enforce-
ment of judgements allow concluding that
the idea of the institution of private executors laid
anon-refundable mechanism to reduce the corrup-
tion component in the system of the State Execu-
tive Service of Ukraine in general. Domestic legis-
lation sets high standards for the professional level
of candidates for private executors, so the risks
of incompetent lawyers or persons with fraudu-
lent intentions entering this area are minimised.
However, the current legislation does not pro-
vide for a separate article with a list of the rights
and obligations of private executors, these provi-
sions are not specific and dispersed by law, allow-
ing for various manipulations and clarifications,
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complaints both ungrounded and vice versa, on
the abuse of powers by a private executor.

One of the main means of ensuring legality
in the activities of private executors should be
to control the lawfulness of the executive action
taken by the private executor, which can vio-
late the rights and interests of participants in
the enforcement (and persons who are involved
in enforcement) or other interested persons,
and therefore, such cases require the prompt
restoration of their rights and the elimination
of violations. Such control is exercised through
appeals against decisions, actions and omissions
of the private executor.

The control mechanism of the Private
Executors Council is quite promising: first,
in terms of self-monitoring and optimising
the use of budget funds; second, a distinction
should be drawn between the subjective abuse
by individual unscrupulous private executors
and the purification of the private executor
system by the Private Executors Council, for
survival in the fierce competition for the “cus-
tomer” in so far as the business component, i.e.
maximum profit, which is impossible without
growth of the quality of services of private
executors and growth of their professional
competence.
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AJIMIHICTPATUBHO-ITPABOBHI1 CTATYC IIPUBATHUX BUKOHABIIIB,
YIIOBHOBAREHHNX HA IPUMYCOBE BUROHAHHA CYIOBUX PIIIEHD

Awnoranisi. Mema. Metoio crarti € chopMyBaTH BaKJINBI B IPAKTHYHOMY Ta TEOPETHUHOMY acClieK-
TaX BUCHOBKHM CTOCOBHO 3AIPOBA/KEHHSI IHCTHTYTY OCi0 NPUBATHUX BMKOHABIIB IIO0 IPUMYCOBOIO
BUKOHAHHs CYNOBUX piiietb. Memoou docaioncenns. CtaTts NPUCBSYEHA AOCITIIKEHHIO BUMOT 10
[IPUBATHOTO BMKOHABILS SIK OJIHOTO 3 €JEMEHTIB BU3HAUEHHS iX a/[MiHiCTPaTHBHO-TIPABOBOIO CTATYCY.
AKIIEHTYEThCS yBara Ha BiZICYTHOCTI 3aKOHOAABUO-3aKPIILJIEHIX BUMOT JI0 BUCOKUX OCOOMCTHX 1 LJIOBUX
SAKOCTEH 10 0¢i6 NPUBATHUX BUKOHABILIB, IO € CYTTEBOIO MPOTAINHOIO Cy4aCHOTO 3aKOHONABCTBA. ABTO-
POM 3a3HAYAETDCS, 1110 3AITPOBA/UKEHHS IHCTUTYTY TIPUBATHOTO BUKOHABIA B YKPaiHi IIPONIILIO TPUBAJIMIL
IJISAX, APTYMEHTH, 110 0OIPYHTOBYIOTh KOMIIETEHTHICTD JIep/KaBHIX BUKOHABIIIB Y MOPIBHSHHI 3 IPUBAT-
HUMU BUKOHABI[SIMU, € BCTAHOBJIEHMMU BiJIIIOBIIHO 10 BUMOT 3aKOHOJIABCTBA, OJIHAK [POOJIEMHI ACIIeKTH
€ BIIKpUTHMHU Ta 10TPeOYIOTh yAoCKoHaMeH s, JIuCKyCil, SIKi BeAyThCs Ha ChOTOAHI Ha PI3HMX CJIyXaH-
HSIX, KOH(DEPEHTIisIX, 110 TPUCBsYeHi pehOPMYBAHHIO CUCTEME ITPUMYCOBOTO BUKOHAHHSI CY/IOBHX PillleHb,
Jle yYaCHUKAMU € SIK mpecTaBHIKN MiHicTepeTBa 10CTHI, HAYKOBIL Y cdepi A0CTiKeHHsT BUKOHAHHS
CY/IOBUX PillleHb, TakK i MpeicTaBHUKN KoMiTeTiB 3 MUTaHb TPABOBOI MOIITUKH, CY/UL, SIKi B TOMY YHCJT
3a3HAYAIOTH, 110 HOBOCTBOPEHI iHCTUTYTH MPUMYCOBOTO BUKOHAHHS CY/OBHUX PillleHb MPAIOOTh HEI0-
CKOHaJIO, € GaraTo mpobseM. A fedki i3 cTelKXoepiB BUCIOBIIOIOTH TTO3UIIIIO MIOA0 AOIIBHOCTI MOBEP-
HEHHA IHCTUTYTY CYZIOBUX BUKOHABIIIB, O/IHAK 3 TIO3UILI€I0 OCTAHHIX aBTOP He TIOrO/PKYETDCS, Y 3B’ 53Ky i3
YUM [ OCTIIPKEHHsT 00PaHO aHAJII3 aJMiHICTPATHBHO-TIPABOBOTO CTATYCY 0Ci0 MPUBATHUX BUKOHABIIIB
Kpi3b MPU3MY 3aKOHOAABYNX BUMOT. OHNM i3 OCHOBHUX 3ac00iB 3a0e31eYeHHs 3aKOHHOCTI B is/IBHOC-
Ti IPUBATHUX BUKOHABI[IB MOBUHEH CTATH KOHTPOJIb 38 3aKOHHICTIO BYMHEHUX TIPUBATHIM BHKOHABIICM
BUKOHABYMX Iill, SKMMI MOXKYTb OPYIIYBATUCH [IPABa Ta iHTEPECH YYACHHUKIB BUKOHABYOTO TIPOBAIIIKEH-
H YN {HIIMX 3aliKaBJeHuX 0ci0, a OT/Ke, Taki BUIAAKU BUMAraioTh ITBUAKOTO MOHOBJIEHHS IXHIX TIpaB
i ycyHens nopyiienb. Bucnoexu. Mexaniam KoHTpouo 3 60Ky Paji IpUBaTHUX BUKOHABIIB € JJOCUTD
[EPCIEeKTUBHUM: TIO-TIEPIIIE, B IIJIaHi CAMOKOHTPOJIIO Ta ONTHMI3allii BUKOPUCTAHHS OIOIKETHIX KOIITIB;
[O-ZpyTe, CJIiJl PO3MEKYBaTU Cy0 EKTUBHI 3JI0BKUBAHHS 3 OOKY OKPeMUX He0OPOCOBICHUX MPUBATHUX
BUKOHABI[B i CKJIAIOBY YaCTHHY CAMOOYMIIEHHSI CUCTEMH TIPUBATHUX BUKOHABILB 3 60Ky Pau mpuBar-
HMX BUKOHABI[B /IJIs1 BUKMBAHHS B )KOPCTOKIIT KOHKYPEHTHIN 6OpoThO 3a «3aMOBHUKA» B YaCTHHI Oi3He-
COBOI CKJIAJIOBOI YaCTHHU, TOOTO MAKCUMAIBHOTO OTPUMAHHS IPUOYTKY, IO HEMOKIMBO 0€3 3POCTaHHS
STKOCTi TTOCJTYT MPUBATHUX BUKOHABIIB Ta POCTY IXHBOI TTPOheciiiHoi KOMIETEHIIi1.

KiouoBi ciioBa: 0co6u IpUBaTHUX BUKOHABILB, BUMOTH, aMIHICTPATHBHO-IPABOBHUIi CTATyC, BUKO-
HAHHSI CY/[0BUX PillieHb, Cy(O’€KTH BUKOHAHHS PillleHb.
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