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THE SYSTEM OF GUARANTEES OF NOTARIAL
ACTIVITIES IN UKRAINE: THEORETICAL
AND PRACTICAL ASPECTS

Abstract. Purpose. The purpose of the article is to study the theoretical and practical aspects
of the system of guarantees of notarial activities in Ukraine as qualified legal support. Results. The article
deals with theoretical and practical aspects of the system of guarantees of notarial activities in Ukraine
as a qualified legal support. Relying on the study of domestic and foreign legal literature, the author
formulates the definition of the concept of "guarantees of notarial activities". The system of guarantees
of domestic notarial activities is characterised. The article analyses the problematic issues of ensuring
the system of guarantees of notarial activities in Ukraine with due regard to current legislation and legal
practice. The legal guarantees of notary independence include, in particular, the perpetual validity
of the certificate of the right to practice notary, and the judicial procedure for appealing against notary's
actions. However, they cannot be recognised as appropriate and sufficient. In this regard, firstly, it would
be appropriate to provide for a mandatory judicial procedure for suspension and termination of notarial
activities. Secondly, the mechanism of control of notarial activities needs to be significantly improved so
that issues of violation of the law in the performance of notarial acts would also be resolved exclusively by
the court. Conclusions. The author concludes that notarial activities should be an effective mechanism
for protecting the rights of participants in legal relations by expanding the powers of notaries in this
field, rather than by vesting them with new and uncharacteristic functions of notarial activities. The
effectiveness of the notary's tasks and its functional capabilities should be ensured by adequate regulation
framework of the organisational principles of this jurisdictional body, as well as of procedural and legal
aspects of notarial activities. In particular, the problems that urgently require to be legally regulated are
the problems of the system of actors of the notarial procedure, quota of notaries' positions, payment for
notarial acts, and regulation framework of notarial activities guarantees. Guarantees of notarial activities
as qualified legal support are a legally significant mechanism for ensuring the activities of notary bodies,
which is implemented strictly on the basis of the constitutional right of a citizen to qualified legal aid
at both the legislative and law application levels. The system of guarantees of notarial activities includes:
first, impartiality; second, independence; third, governance only by the Constitution and laws, legal
regulations of state authorities and local self-government bodies adopted within their competence, as well
as international regulations; fourth, notarial secrecy; fifth, judicial protection of notarial activities.

Key words: notary, notary office, notarial activities, guarantees, guarantees of notarial activities,
system of guarantees of notarial activities.

1. Introduction

The notary office plays a significant role
in the legal system as a body of indisputable
civil jurisdiction and preventive justice. The
Latin expression "consensus facit ius", which
means "consent makes the law" (i.e., the parties
make the law for themselves through consent),
emphasises the importance of notarial activities,
through which such consent of the parties is
formulated and formalised in notarial acts that

© K. Chyzhmar, 2022

have evidentiary value and public recognition.
Society needs efficient and highly professional
notaries. Unfortunately, the process of updat-
ing the legislative framework for the notary
institution and notarial activities is currently
ineffective due to the lack of clear approaches
to determining the legal nature and essence
of notarial activities and, as a result, the ina-
bility to solve the most complex and pressing
issues of notarial practice today (Komarov,

5



10,2022
CIVIL LAW AND PROCESS

Barankova, 2020, p. 44). Meanwhile, the com-
prehensive transformation processes currently
taking place in the state and legal life of Ukraine
necessitates scientific and theoretical research
into not only individual issues, associated
with the formation of certain legal and state
institutions, improvement of certain branches
of domestic legislation, but also systematic
development of issues that are significant in
terms of their content, which intertwines sev-
eral problems that are sometimes studied sep-
arately from each other (Pushkina, Shkabaro,
Zavorotchenko, 2011, p. 5). One of such issues
is the system of guarantees of notarial activities
in Ukraine in the context of implementation
of the constitutionally defined benchmarks
of state and legal progress, namely, the develop-
ment of a legal and democratic state.

In general, the purpose of notarial activities
guarantees are to make the notary independent
from other participants in civil legal relations
who have applied to him/her, to defining him/
her as a holder of public power and an inde-
pendent arbitrator. On the other hand, the very
activities of notary bodies aimed at realisation
of the fundamental rights and freedoms of indi-
viduals and legal entities are a legal guarantee
of their rights. In this regard, it is of particular
importance to study the theoretical and practi-
cal aspects of the system of guarantees of notar-
ial activities in Ukraine as qualified legal sup-
port, and this is the purpose of this article. For
its successful implementation, the following
tasks are expected to be solved: first, to for-
mulate a definition of the concept of "guaran-
tees of notarial activities," relying on the study
of domestic and foreign legal literature; sec-
ond, to characterise the system of guarantees
of domestic notarial activities; third, to analyse
the problematic issues of ensuring the system
of guarantees of notarial activities in Ukraine,
allowing for legislation in force and legal prac-
tice.

2. Guarantees of notarial activities

In theoretical works, guarantees are under-
stood as ways and means of achieving some-
thing. Moreover, general and special guarantees
are distinguished. General guarantees include
such phenomena that do not have their own
legal form, but significantly affect the imple-
mentation of a particular provision of law,
including social, economic, political, ideological
and other guarantees. Special guarantees are
considered as legal ways and means of achieving
something (Tsvik, 2011, p. 211). Approaches to
understanding guarantees vary from a complete
denial of the presence of this element in law to
its detailed study, determination of the struc-
ture, classification, and justification as a neces-
sary feature of any provision of law. The nature

6

of guarantees is considered in the following
areas: a means of implementing legal provi-
sions, a mechanism for realising human and civil
rights and freedoms, and the implementation
of any law application activities (Chyzhmar,
2017, p. 62).

The Law of Ukraine "On Notaries" No.
3425-XII of September 2, 1993, which is in
force, enshrines provisions on guarantees
of notarial activities as qualified legal support.
In other words, the focus of notarial activities
is law enforcement, which mediates state pro-
tection. Guarantees of notarial activities should
ensure reliable protection of human rights
and freedoms.

According to V.V. Komarov and V.V. Barank-
ova, guarantees of notarial activities are a set
of requirements for the performance of notarial
activities that ensure the fulfilment of its tasks
and reflect its essence. The guarantees of notar-
ial activities are a set of measures and means
enshrined in the provisions of notarial law that
are designed to ensure that all parties to notar-
ial legal relations are able to exercise the rights
granted to them and perform the duties imposed
on them (Komarov, Barankova, 2011, p. 245). In
addition, the guarantees of notarial activities are
aimed at ensuring the observance of the rights
of interested parties, as well as the appropriate
status of a notary in notarial procedural legal
relations as an actor — a holder of public power
and at the same time as an independent arbitra-
tor, legal adviser to the parties. The guarantees
of notarial activities are equally important for
all participants in notarial legal relations, as
they are designed to ensure compliance with
and exclude the possibility of violation of their
rights (Barankova, 2010, p. 297).

K.F. Dosinchuk notes that the legal guar-
antees of the notary organisation are the legal
means established in the Constitution and laws
of Ukraine aimed at ensuring the organisation
and functioning of the notary system, its inde-
pendence and efficiency. A component of ensur-
ing the activities of the notary in Ukraine is
a set of certain guarantees (general and special)
and a regulatory framework made by the state
through legal prescriptions and means for social
relations in the field of notary offices regard-
ing their legal consolidation, implementation,
control, protection and defence (Dosinchuk,
2014, p. 211).

In M.S. Dolynska’s opinion, guarantees
of the notarial procedure as an integral part
of guarantees of notarial activities is a new
phenomenon in Ukraine and requires further
improvement. In order to effectively ensure
the notarial activities and its component —
the notarial procedure, it is necessary to amend
the Ukrainian notarial legislation in force to
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cover three types of guarantees: 1) guarantees
of the notarial procedure for the performance
of notarial acts; 2) guarantees of the perfor-
mance by notaries of other acts that are not
notarial in order to give them legal probability;
3) guarantees of the performance of acts that are
equated to notarised acts by quasi-notarial bod-
ies of the state. The main purpose of guarantee-
ing the performance of notarial activities is to
fully protect all participants in the notarial pro-
cedure. Moreover, part 3 of Article 8-1 "Guaran-
tees of notarial activities” of the Law of Ukraine
"On Notaries" should be brought into line with
the provisions of the new Criminal Procedure
Code of Ukraine (Dolynska, 2018, p. 73).

Relying on the review of various perspec-
tives in the professional literature, we propose to
understand the guarantees of notarial activities
as a legally significant mechanism for ensuring
the activities of notary bodies, which is strictly
implemented on the basis of the constitutional
right of a person and a citizen to qualified legal
support at both the legislative and law applica-
tion levels. Article 8-1 "Guarantees of Notarial
Activities" of the Law of Ukraine "On Notaries"
of September 2, 1993, provides for the rules
of law that prevent violations of notaries'
rights and protect their activities from unlaw-
ful interference and influence. Meanwhile,
the issue of protecting the rights of a notary is
outside the notarial procedure and should be
addressed by notarial legislation only in terms
of implementing the principle of independence
and impartiality of a notary as a participant in
notarial proceedings. Therefore, the concept
of guarantees of notarial activities is broader
in scope than stipulated by the provisions
of the above article of the Law of Ukraine "On
Notaries" of September 2, 1993 (Law of Ukraine
On Notaries, 1993).

The current legislation of Ukraine on nota-
ries does not clearly define the system of guar-
antees of notarial activities, but they can be
identified based on the content of various pro-
visions of the Law of Ukraine "On Notaries"
of September 2, 1993. Therefore, in our opin-
ion, it is appropriate to highlight the following
guarantees of notarial activities: 1) impartial-
ity; 2) independence; 3) governance only by
the Constitution and laws, legal regulations
of state authorities and local self-government
bodies adopted within their competence, as well
as international legal acts; 4) notarial secrecy;
5) judicial protection of notarial activities.
Unfortunately, not all of the above provisions
have been directly objectified in the legislation
on notaries in force. For example, no separate
provision enshrines the principles of independ-
ence and impartiality of a notary. However,
the content of these principles of notarial activ-

ities can be traced from a number of other legal
provisions of the Law of Ukraine "On Notaries"
of September 2, 1993.

The principle of notary impartiality is
not clearly defined in the current legislation
of Ukraine. Article 9 of the Law of Ukraine "On
Notaries" of 2 September 1993 is of an applied
nature. According to the provisions of this Arti-
cle, a notary and an official of a local self-gov-
ernment body performing notarial acts may not
perform notarial acts in their own name and on
their own behalf, in the name and on behalf
of his/her spouse, his/her spouse’s or his/her
own relatives (parents, children, grandchildren,
grandparents, brothers, sisters), as well as in
the name and on behalf of employees of the nota-
ry's office, employees who are in labour relations
with a private notary, or employees of the exec-
utive committee. Local government officials
are not entitled to perform notarial acts also in
the name and on behalf of this executive com-
mittee (Law of Ukraine On Notaries, 1993).

In addition, a notary shall prevent, in
the performance of his or her duties, granting
of preferences or facilitating of granting of pref-
erences to any persons, groups of persons on
the basis of gender, race, nationality, language,
origin, property and official position, place
of residence and attitude to religion, beliefs,
membership in public associations, professional
affiliation and other grounds, as well as to any
legal entities, unless otherwise provided by
the current legislation of Ukraine. When per-
forming a notarial act, a notary shall not give
preference to any of the interested parties.
The requirements of impartiality determine
a notary's obligation to explain to the inter-
ested parties, participants of a notarial act, their
rights and duties, the essence and sequence
of the notarial act so that legal ignorance cannot
be used to their detriment (Law of Ukraine On
Notaries, 1993).

Therefore, the impartiality of a notary is
one of the most important features of his or her
legal status as a subject of the notarial proce-
dure and is a guarantee not only for the inter-
ested parties, but also for the notary himself or
herself. In this way, the possibility of exerting
influence on a notary with the aim of making
an illegal notarial act is excluded, which, in fact,
can be traced from the content of Article 8-1
of the Law of Ukraine "On Notaries" of Septem-
ber 2, 1993.

The principle of notary independence
should be based on ensuring the notary's func-
tional activities. The notary shall be free from
opportunistic considerations, political situa-
tion and opinions of the head of the judicial
authority and other officials. The legal guar-
antees of notary independence include, in par-

1
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ticular, the perpetual validity of the certificate
of the right to practice notary, and the judi-
cial procedure for appealing against notary's
actions. However, they cannot be recognised
as appropriate and sufficient. In this regard,
firstly, it would be appropriate to provide for
a mandatory judicial procedure for suspension
and termination of notarial activities. Sec-
ondly, the mechanism of control of notarial
activities needs to be significantly improved so
that issues of violation of the law in the perfor-
mance of notarial acts would also be resolved
exclusively by the court. For private notaries,
the judicial procedure for removal from office
also serves as such guarantee. Public notaries
are less independent from the judiciary, as they
are directly subordinated to it.

The financial basis for the notary's inde-
pendence is economic support guaranteed for
his or her activities. The source of financing
for the activities of a notary engaged in private
practice is the money received by him/her for
performing notarial acts and providing legal
and technical services, as well as other financial
receipts that do not contradict the current leg-
islation of Ukraine. All funds become the prop-
erty of the notary; the state only obliges him/
her to pay the relevant taxes and other man-
datory payments. In this case, the notary's
income serves to ensure financial independence
and guarantee compensation for damage caused
by the notary's actions (Dun, 2009, p. 20).
Notary public’s offices are provided from
the state budget. A notary working in a notary
public's office receives a salary. It follows that
the issue of practical realisation of the inde-
pendence of the notary institution necessitates
addressing the issue of its financial support.

One of the main guarantees of notarial
activities is that it is guided by the Constitution
and legislation in force. However, a logical ques-
tion arises in this case: does the practical imple-
mentation of this principle mean that a notary
shall evaluate legal acts? Some legal scholars
note in this regard that when applying orders
and instructions of ministries and departments,
regulations of local state authorities and of local
self-government bodies, the notary shall check
whether they have been issued within the com-
petence granted to these bodies and whether
they comply with the law (Chyzhmar,
2017, p. 63). At the same time, given the certain
chaotic nature of modern legislation, it is quite
difficult for a notary, like any other lawyer, to
assess the legal significance of a bylaw.

It should be noted that in the legal literature,
the principle of rule by the Constitution and law
is often identified with the principle of legality.
That is why, when characterising the guaran-
tees of notarial activities, emphasis is placed on

8

the obligation to refuse to perform a notarial act
if it contradicts the law (Article 5 of the Law
of Ukraine "On Notaries"). The author's per-
spective on this issue enables to distinguish
between these two principles on the following
grounds.

The principle of rule by the Constitution
and law refers to the procedural activities
of the notary and is primarily a continuation
of his/her independence. The principle of rule
by the Constitution and law stipulates that
a notary shall not take into account administra-
tive or any other pressure, and interference in
notarial activities is prohibited. The principle
of legality is a universal principle that is broader
than the principle of rule by law.

An important component of the guaran-
tees of the notary bodies in Ukraine is notarial
secrecy. According to V.M. Parasiuk, notarial
secrecy, along with attorney-client privilege,
banking secrecy and medical privacy, is a type
of professional secrecy (Parasiuk, 2010, p. 183).
As is known, professional secrets are materi-
als, documents, and other information used by
a person in the course of performing his or her
professional duties that may not be disclosed
in any form. According to Article 8 of the Law
of Ukraine "On Notaries" of September 2, 1993,
notarial secrecy is any of information obtained
in the course of performance of notarial acts or
when an interested person applies to a notary,
including information about a person, his
or her property, his or her property rights
and obligations, etc. Therefore, the subject mat-
ter of notarial secrecy is any information that
has become known to the notary in the course
of performance of notarial activities.

In order to be recognised as an object
of legal protection as a notarial secrecy, informa-
tion shall meet the following essential features:
it shall be related to the person who applied to
the notary, his or her property; the law shall not
contain restrictions on the possibility of clas-
sifying such information as a notarial secrecy;
the information is not classified by law as gen-
erally known and publicly available; the nota-
ry's knowledge of such information is the result
of professional activities.

One of the elements of the principle of notar-
ial secrecy should be the need to take measures
to preserve confidential information by persons
to whom such information has been entrusted.
This aspect of the principle of notarial secrecy
implements in the impossibility of disclosing
information that constitutes the subject mat-
ter of notarial secrecy to other persons without
the owner's consent. We believe that the obli-
gation to keep notarial secret (Law of Ukraine
On Notaries, 1993) implies the impossibility
of disclosing such secrecy without the consent
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of the owner, which shall be formally expressed.
An important component of the principle
of secrecy of a notarial act, as well as its guaran-
tee, is that the consequences of unlawful disclo-
sure of information constituting a notarial act
are negative and are associated with bringing
the guilty party involved in the notarial act to
legal liability.

3. Particularities
of notaries

It should be noted that the state vests nota-
ries with certain powers to perform notarial
acts and reserves the right to control the com-
pliance of the notary's activities with the rules
established by it. The current Law of Ukraine
"On Notaries" provides for two main types
of such control: administrative (Articles 18,
33) and judicial (Article 50). In our opinion,
the judicial control of the legality of notarial
acts is another guarantee of notarial activities.

Judicial control of performance of notarial
acts is generally divided into direct and indi-
rect control. Direct control is exercised when
courts consider cases during appeal against
notarial acts or refusals to perform them,
notarial deeds. This category of cases is con-
sidered by the courts in civil proceedings in
the course of action, and the defendant in such
cases is the notary who performed the relevant
notarial act (refused to perform it). The result
of a court hearing of such a case is a court review
of the notary's compliance with the law when
performing a notarial act and a court opinion
on the legality or illegality of the notarial act
(refusal to perform it, notarial deed). The main
purpose and end result of court proceedings in
such cases is to protect the rights and legally
protected interests of the parties concerned
in legal relations with the notary. In this case,
the court's assessment of the notary's actions is
provided in the operative part of the court deci-
sion.

Indirect judicial control is exercised when
the court considers other civil cases related to
challenging notarial deeds and other notarial
documentsin court, in other cases where the dis-
puted legal relations of the parties are related
to performance of notarial acts. In such cases,
the court's assessment of the legality of notar-
ial acts is interim. The court checks whether
the notary complies with the requirements
of the law when performing a notarial act in
order to determine the nature of the legal rela-
tionship between the parties to the litigation. In
this case, the main purpose of the litigation is to
resolve the dispute between the parties. In this
case, the court usually assesses notarial acts in
the reasoning part of the court decision.

In both cases, the court has the right
to respond to the violations of the law by

of judicial control

the notary by issuing a separate ruling. For
example, pursuant to Article 211 of the Civil
Procedure Code of Ukraine of March 18, 2004,
the court in the course of consideration of a case
shall identify the causes and conditions that
contributed to the violation of the law and issue
separate rulings on them and send them to
the relevant authorities and persons, who shall
notify the court that sent it of the measures
taken within one month from the date of receipt
of the separate ruling. Separate rulings may
also be issued at the end of the proceedings
without a decision (closure of the proceedings,
leaving the application without consideration),
as well as under certain conditions and before
the end of its consideration. Therefore, judi-
cial control of performance of notarial acts as
one of the guarantees of notarial activities can
be defined as a court's assessment of a notary's
compliance with the requirements of law when
performing a notarial act.

Notarial activities involve a rather significant
range of legal actions performed within notarial
proceedings regarding the consideration and res-
olution of a particular notarial case. From this per-
spective, notary legislation should not only care-
fully regulate general and special rules of notarial
acts, i.e. procedural aspects, but also regulate such
grounds for the revocation of a notarial act as its
illegality and groundlessness. This would ben-
efit both notaries, who would have guarantees
that their actions, which are performed in com-
pliance with procedural rules, will not be found
to be in violation of law, and interested parties,
who would receive a permanent notarial deed,
the content of which could not be challenged
by witness testimony. All of the above indicates
the need to considerably improve the legal reg-
ulatory framework for organisational issues
of notarial activities and notarial and procedural
legal relations. In view of this, it would be advis-
able to adopt two legal regulations rather than
anew Law on the Notary: The Law on the Organ-
isation of the Notary and The Notary Procedure
Code, which would reflect the procedural nature
of notarial activities, regulate the procedure for
performing notarial acts and provide guaran-
tees for the functioning of the notary (Komarov,
Barankova, 2020, pp. 59-60).

4. Conclusions

Based on the above, the following conclu-
sions can be drawn:

Notarial activities should be an effective
mechanism for protecting the rights of partici-
pants in legal relations by expanding the powers
of notaries in this field, rather than by vesting
them with new and uncharacteristic functions
of notarial activities

The effectiveness of the notary's tasks
and its functional capabilities should be ensured
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by adequate regulation framework of the organ-
isational principles of this jurisdictional body,
as well as of procedural and legal aspects
of notarial activities. In particular, the prob-
lems that urgently require to be legally regu-
lated are the problems of the system of actors
of the notarial procedure, quota of notaries’
positions, payment for notarial acts, and regula-
tion framework of notarial activities guarantees.

Guarantees of notarial activities as qualified
legal support are a legally significant mecha-
nism for ensuring the activities of notary bod-

ies, which is implemented strictly on the basis
of the constitutional right of a citizen to qual-
ified legal aid at both the legislative and law
application levels. The system of guarantees
of notarial activities includes: first, impartiality;
second, independence; third, governance only
by the Constitution and laws, legal regulations
of state authorities and local self-government
bodies adopted within their competence, as
well as international regulations; fourth, notar-
ial secrecy; fifth, judicial protection of notarial
activities.
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CUCTEMA TAPAHTIN HOTAPIAJIBHOI IIAJIBHOCTI B YKPATHI:
TEOPETHYHI TA IIPAKTUYHI ACIIEKTH

Anoraiisi. Mema. MeToto CTaTTi € T0CTiKEHHST TEOPETUKO-TIPAKTHYHUX ACHEKTIB CUCTEMU rapaHTiil
HOTapiasbHOI AiSIBHOCTI B YKpaiHi Sk KBamiikoBanoi fopuamyHoi gomomorn. Pe3yavmamu. Y crarti
PO3IJITHYTO TEOPETUKO-TIPAKTUYHI ACIIEKTH CUCTEeMH FapaHTiil HOTapiaabHOI AisIbHOCTI B YKpaiHi SIK KBa-
sidikosanol opuarmdHoi gomomoru. Ha miictasi onpaiioBants BITYM3HAHOI Ta 3apyOiKHOI I0PHANYHOT
JiTepatypu chopMyJTbOBAaHO BU3HAYEHHS MOHATTS <«TapaHTil HOTapialbHOI misibHOCTI». OxapaxTepu-
30BAHO CHCTEMY FapaHTill BITUM3HSAHOI HOTAPiaibHOL AistibHOCTI. [IpoaHami3oBaHo MPOOJIEMHI UTaHHS
3abe3MedeH st CUCTEMU TapaHTiil HoTapialbHOI AiSILHOCTI B YKpaiHi 3 ypaXyBaHHAM YHHHOTO 3aKOHO-
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JaBCTBa Ta opuAndHOi npakTHKU. IOpuanyanmMy rapantisiMu 3a0e3ledeH s He3aIesKHOCTI HoTapiyca
€ 30KpeMa 0e3CTPOKOBICTb JIil CBIAOITBA IIPO IPABO HA 3aHATTS HOTAPiaJbHOW MiSJIBHICTIO, CYl0Ba PO~
Ie/ypa OcKapKeHHs1 il Hotapiyca. OlHaK BOHU He MOXYTb OYTH BU3HAHI HAJIEKHUMU Ta JOCTATHIMU.
YV 11poMy 3B’s13KY, MO-TIepiiie, [opedHo Oyio 6 nepegdauntit 060B'SI3KOBHUIA CyIOBHI TTOPSIIOK 3yIIUHEH-
HSI Ta MPUIMTHHEHHST HOTapiaabHOl AistibHoCTi. TTo-pyTe, CyTTEBOTO BAOCKOHAJIECHHS OTPEOYE MEXaHi3M
KOHTPOJIIO 32 HOTAPIAIbHOIO JISIBHICTIO 3 TUM, 1100 MUTAHHS TIPO HOPYIIEHHS 3aKOHY T1i/[ YaC BUMHEHHS
HOTapiaJbHUX il BUPIIIyBancs 6 TaKokK BUKIIOUHO CynoM. Bucnoseku. 3pobiieHo BUCHOBOK, 10 HOTa-
piajibHa AisIbHICTH Mae GyTH IEBUM MEXaHI3MOM 3 OXOPOHH TIpaB Cy( €KTIiB PABOBIIHOCHH 3aBSKH PO3-
HIMPEHHIO TOBHOBAYKEHb HOTAPiyciB y 1iii chepi, a He HA/IIEHHIO iX yce HOBUMM i He BJIACTUBMMU HOTapi-
abHil misbHOCTI GyHKIiaMu. EQekTuBHiCTh BUKOHAHHS 3aBIaHb HOTAPIATy Ta OT0 QYHKI[IOHATBHUX
MOJKJIBOCTEN MaloTh OyTH 3abe3Tederi aIeKBaTHUM YHOPMYBAHHSAM OpPTaHi3alliifHiX 3acajl bOTO TOPHC-
JIMKIITHOTO OPraHy, a TAKOXK TIPOIIECYaIbHO-TIPABOBUX ACIIEKTIB HOTAPiabHOIL is/IbHOCTI. 30KpeMa, Ipo-
GareMam, 110 OTPeOYIOTh HATATBHOTO [IPABOBOTO BPETYJIIOBAHHS, € MPOOJIEMH cucTeME Cy0 eKTIB HOTa-
piaJIbHOTO TIPOLIECY, KBOTYBAHHS MOCA/| HOTApiyCiB, OIJIATH BUMHEHHS HOTAPIaJIbHUX JIiil, YHOPMYBAHHSI
rapaHTiii HoTapiaibHOi HissbHOCTI. [apanTii HOTapiaibHOI AisIbHOCTI 9K KBasi(hiKOBAHOI IOPUIMYHOI
JIOTIOMOTH — 1ie TOPUANYHO 3HAYMMUH MeXaHi3M 3abe3neveHHst AisIbHOCTI OpraHiB HOTapiary, 1o Hey-
XUJTBHO Peasi3yeThCsl HA OCHOBI KOHCTHUTYIIITHOTO 3aKPiMJIeHHs MpaBa TPOMa/STHIHA Ha KBaJTi(hiKOBaHY
IOPU/INYHY JIOTIOMOTY $IK Ha 3aKOHOJIABUOMY, TaK 1 Ha IIPaBO3acTOCOBHOMY PiBHsX. /{0 cucTemu rapanTiii
HOTapiambHOI MiSIBHOCTI HaJeKaTh: TO-TIepliie, Heyepe/sKeHiCTh; MO-ApyTe, He3aJIeKHICTh; TTO-TPETE,
KepiBHUITBO Jintie KoHCTHUTYIliEo 1 3aK0HAMH, TTPABOBUMHI aKTaMU OPTaHiB Jiep;KaBHOI BN Ta Miclie-
BOTO CaMOBPSI/IyBaHHs, IPUMHATUMU B MesKaX IX KOMIIETeHIIii, a TakoX MIKHApOJHNMHM HOPMaTUBHUMHU
aKTaMH; T10-4eTBepTe, HoTapiaabHa TAEMHHUIL; [I0-11'Te, CyJOBUI 3aXUCT HOTaPiaJabHOI JiSIbHOCTI.

KumouoBi ciioBa: HoTapiyc, HoTapiat, HoTapiaabHa JisiIbHICTh, FapaHTii, rapanTii HOTApiaJbHOT [islib-
HOCTI, cUCTeMa TrapaHTiil HOTapiaabHOI AiSIbHOCTI.
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THE CURRENT STATUS OF LABOUR LAW
REGULATORY MECHANISM FOR COMPENSATION
FOR DAMAGES IN UKRAINE

Abstract. Purpose. The purpose of the article is to assess the current status of labour law regulatory
framework for compensation for damages in Ukraine. Results. The article analyses the provisions
of the current legislation aimed at regulating social relations in the field of compensation for damages.
As an element of the regulatory mechanism for compensation for damage, bylaws are aimed at specifying
the procedure for determining and covering damage. However, it should be noted that currently a significant
gap exists in this area, as most of these documents are not in force and no new ones have been adopted. The
provisions of bylaws derive from laws. This is universally recognised and no one doubts it. That is why
all bylaws, without exception, have less legal force than any law and cannot contradict it, nor can they
amend or repeal the provisions of laws. Otherwise, the by-laws shall be deemed invalid from the moment
of their adoption and shall be cancelled. The existence of bylaws in the legal system is due to the multi-
level structure of social relations themselves, which require to be regulated both by laws and bylaws, as
well as need prompt, competent and professional resolution of issues in various spheres of society. The
study of legal provisions as one of the key elements of the regulatory mechanism for compensation for
damages in labour law enables to find out the rules and the legal regime, under which the said compensation
should be made, to identify gaps, duplications, ambiguities and other shortcomings in these rules that
negatively affect the ability of parties to labour relations to obtain appropriate compensation. Conclusions.
The author concludes that the current labour regulatory mechanism for compensation for damages in
Ukraine is not holistic and complete and requires significant improvement in both formal (systematisation)
and substantive terms. Streamlining the legislation under study, eliminating gaps and other shortcomings in
its content is a prerequisite for ensuring high-quality regulatory mechanism for compensation for damages.

Key words: regulatory mechanism, labour law, compensation, damage, labour legislation.

1. Introduction

Atpresent, numerous gaps exist in the current
Ukrainian labour legislation in terms of defining
key conceptual and terminological constructs
(such as damage, material and moral damage,
extreme necessity, etc.), a clear and unambigu-
ous understanding of which is very important
for the correct resolution of issues related to
compensation for damages in labour law. How-
ever, a much more important issue is to find out
the current state of the regulatory mechanism
for compensation for damages under the labour
law of Ukraine in order to establish its quality
and efficiency, and to identify any gaps and other
shortcomings.

The issue of the regulatory mechanism for
compensation for damages in Ukrainian labour
law has been repeatedly under the focus in sci-
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entific research by a number of scholars. For
example, these are: M.I. Baru, V.V. Haievyi,
S.L. Ivanov, S.S. Karynskyi, R.Z. Lyvshyshch,
N.M. Khutorian, O.M. Korotka, T.Ye. Kry-
san, O.Yu. Kostiuchenko, Ye.Yu. Podorod-
nii, I.LA. Rymar, S.V. Selezen, P.R. Stavysskyi,
and many others. However, despite considera-
ble scientific achievements, there are still many
theoretical and practical problems in the rele-
vant field.

As a result, the purpose of the article is to
assess the current status of labour law regula-
tory framework for compensation for damages
in Ukraine.

2. Fundamental principles of the regula-
tory mechanism

The regulatory mechanism is a complex
multidimensional phenomenon, which includes

©V. Melnyk, 2022
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anumber of constituent elements (legal means),
such as: the rule of law; a legal act; a legal fact;
the implementation of law; legal consciousness,
awareness of legal provisions by actors; legal
culture; lawful behaviour; unlawful behav-
iour; legal responsibility; measure of state
coercion applied to an offender (Jakutova,
2004, pp.24—28).

In the present study, we are particularly
interested in elements of the regulatory mech-
anism such as provisions of law and regulations.
The legal norms are the primary integral struc-
tural element of the regulatory mechanism.
According to M.V. Tsvik and other legal schol-
ars, a legal norm is a primary, individual small-
est structural element of law, a rule of conduct
recognised and protected by the State. A legal
norm directly regulates, gives legal meaning to
social relations and finds its external expres-
sion in a legal provision (Tsvik, Tkachenko,
Bohachova, 2002, p. 258). Ye.V. Bilozoroy,
V.P. Vlasenko and O.B. Horova argue that
the legal state regulates social relations primar-
ily through the provisions of law, since extra-le-
gal regulators of social behaviour have never
been sufficient to regulate and reconcile human
interests, to keep a person within the require-
ments established by society. That is why legal
provisions play is of extreme importance in
the system of social provisions. From their point
of view, a provision of law is a formally defined
rule of a general nature established or authorised
by the state or other authorised lawmaker with
the aim of regulating or protecting public rela-
tions and ensured by the possibility of coercion
(Bilozorov, Vlasenko, Horova, Zavalnyi, Zaiats,
2017, p. 132). Ye.Yu. Podorozhnii believes that
alegal norm is an officially approved, formalised
(standardised) rule of social behaviour, which,
from the perspective of the state, is the most
appropriate and useful in the current conditions
of social development, and therefore this rule is
comprehensively enforced by the state, includ-
ing, if necessary, by using coercion (Podorozh-
nii, 2015).

Thus, the study of legal norms as one
of the key elements of the regulatory mechanism
for compensation for damages in labour law ena-
bles to find out the rules and the legal regime,
under which the said compensation should be
made, to identify gaps, duplications, ambigui-
ties and other shortcomings in these rules that
negatively affect the ability of parties to labour
relations to obtain appropriate compensation.

The study of specific legal norms is inextri-
cably linked to the study of the relevant sys-
tem of legal regulations that are the sources
of the former (i.e. legal provisions). A legal
regulation is an official written document
adopted by an authorised state body that

establishes, amends, terminates or specifies
a certain legal norm. This document reflects
the will of the authorised actor of law, is bind-
ing, has a documentary form of consolidation,
and is enforced by the state, including by coer-
cive means (Shemshuchenko, 2003, p. 192). At
the official level, the concept of a legal regulation
is enshrined in the Code of Administrative Pro-
cedure of Ukraine, where it is defined as a man-
agement act (decision) of a public authority
that establishes, changes, terminates (cancels)
general rules regulating similar relations and is
intended for long-term and repeated use (Code
of Administrative Procedure of Ukraine, 2005).
Therefore, the study of the system and content
of legal regulations containing provisions on
compensation for damages in labour law enables
to establish the quality of legislative regulatory
mechanism for the issues of compensation under
study at different levels of the hierarchy of legis-
lation in force in our country.

3. Legal force of legal regulations

When studying the state of the regulatory
mechanism for compensation for damages by
the labour law provisions of Ukraine, we will
rely on such a criterion as the legal force of legal
regulations, i.e., the property of legal regula-
tions which determines their mutual hierarchi-
cal subordination and the ratio of binding force
between them in the system of legislation (Draft
Law of Ukraine On Regulatory Acts, 2008).

In terms of legal force, the Constitution
of Ukraine is the pinnacle of Ukrainian legis-
lation. Moreover, it (the Constitution) is also
the basis of national legislation, since it enshrines
the fundamental, most important and general
values and principles on which social life in
our country is based. These basic principles
of the organisation and functioning of public life
in Ukraine include compensation for damages,
the right to which is enshrined in several articles
of the Basic Law of the State, in particular, Arti-
cles 32, 41, 50, 56, 62, 66, 152. However, the pro-
visions of these articles do not directly relate to
labour and labour relations, however, the Con-
stitution stipulates that an individual, his life
and health, honour and dignity, inviolability
and security shall be recognised in Ukraine as
the highest social value. Human rights and free-
doms, and guarantees thereof shall determine
the essence and course of activities of the State.
The State shall be responsible to the individ-
ual for its activities. Affirming and ensuring
human rights and freedoms shall be the main
duty of the State (Constitution of Ukraine,
1996). The analysis of constitutional provisions
clearly reveals that the State guarantees, pro-
tects and defends a number of other civil, eco-
nomic and social rights, which include the right
to property, the right to work, and the right to
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protect one's rights and legitimate interests,
including compensation for damage. The Con-
stitution explicitly states that everyone has
the right to protect their rights and freedoms
from violations and unlawful encroachments by
any means not prohibited by law (Constitution
of Ukraine, 1996).

Although the Constitution of Ukraine
does not explicitly provide for compensation
for damages in labour relations, it follows from
the provisions of the Basic Law that each par-
ticipant in these relations has the right to pro-
tect his or her rights, freedoms and legitimate
interests that constitute the content of labour
relations. For example, this includes the right to
restore justice in the event of a breach of it by
a party (parties) to the employment relation-
ship and to compensation for damage caused
as a result of such unlawful actions (inaction).
In addition, the parties to labour relations may
exercise their right to compensation for the said
damage in both jurisdictional and non-jurisdic-
tional forms.

International legal instruments are
of importance in the system of guaranteeing
the right to compensation for damage. Inter-
national legal acts generally do not explic-
itly establish the right to compensation for
damage to employees and/or employers, but
their provisions do provide for that a State
that has acceded to the relevant international
treaties guarantees the right to work and to
favourable and just conditions for its realisa-
tion. For example, Article 23 of the Universal
Declaration of Human Rights (1948) states
that everyone has the right to work, to free
choice of employment, to just and favourable
conditions of work and to protection against
unemployment. Everyone, without any dis-
crimination, has the right to equal pay for
equal work. Everyone who works has the right
to just and favourable remuneration ensuring
for himself and his family an existence worthy
of human dignity, and supplemented, if nec-
essary, by other means of social protection.
Everyone has the right to form and to join
trade unions for the protection of his inter-
ests (Universal declaration of human rights:
international document, 1948). In accordance
with the International Covenant on Economic,
Social and Cultural Rights (1966), the States
Parties to the present Covenant recognise
the right to work, which includes the right
of everyone to the opportunity to gain his liv-
ing by work which he freely chooses or accepts,
and will take appropriate steps to safeguard
this right. The steps to be taken by a State
Party to the present Covenant to achieve
the full realisation of this right shall include
technical and vocational guidance and training
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programmes, policies and techniques to achieve
steady economic, social and cultural devel-
opment and full and productive employment
under conditions safeguarding fundamental
political and economic freedoms to the indi-
vidual. The States Parties to the Covenant rec-
ognise the right of everyone to the enjoyment
of just and favourable conditions of work which
ensure, in particular: a) Remuneration which
provides all workers, as a minimum, with:(i)
Fair wages and equal remuneration for work
of equal value without distinction of any kind,
in particular women being guaranteed con-
ditions of work not inferior to those enjoyed
by men, with equal pay for equal work; ii) A
decent living for themselves and their families
in accordance with the provisions of the pres-
ent Covenant; b) Safe and healthy working
conditions; ¢) Equal opportunity for everyone
to be promoted in his employment to an appro-
priate higher level, subject to no considerations
other than those of seniority and competence;
d) Rest, leisure and reasonable limitation
of working hours and periodic holidays with
pay, as well as remuneration for public holidays
(International Covenant on Economic, Social
and Cultural Rights 1966). A significant num-
ber of important labour standards, in particu-
lar those related to labour safety, are provided
for in the European Social Charter (European
Social Charter (revised), 1996). Obviously,
the obligations of state parties under interna-
tional treaties to ensure an appropriate level
of fairness and safety in the field of labour
cannot be considered properly fulfilled if
the country does not have a mechanism for
compensation for damage within the relevant
labour relations. And the provisions of a num-
ber of these treaties (declarations, covenants,
charters, etc.) are aimed at drawing the atten-
tion of States to the relevant issues and estab-
lishing key principles for their resolution.

4. Systems of legal regulations of Ukraine

Next, in the hierarchy of the system of legal
regulations of Ukraine, laws are distinguished
by their legal force in legal theory. A law is
a legal regulation of a representative supreme
body of state power (or civil society/directly
of the people) that regulates the most impor-
tant issues of public life, establishes the rights
and obligations of citizens, has supreme legal
force and is adopted in compliance with a special
legislative procedure (Skakun, 2011, p. 316).
The law is the main means of external public
fixation and legal consolidation, enabling to
clearly define its specific content and further
protection (Surmin, Bakumenko, Mykhnenko,
2010, pp. 244-245). Among the laws that reg-
ulate labour relations, the most important sec-
toral codified legal regulation is the Labour
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Code of Ukraine. The state of regulatory mech-
anism for compensation issues in this Code is
far from ideal and is characterised by a number
of problems:

1) only the mechanism for compensation
for damage caused by unlawful acts (omis-
sions) of employees has found more or less
meaningful consolidation in the Labour Code
of Ukraine. For example, the provisions on
this compensation are enshrined in Chapter
IX of the Code, devoted to the material lia-
bility of employees, which deals with the pro-
cedure for determining the amount of damage
and its compensation, as well as guarantees
of the rights of employees in covering damage.
However, even here there are shortcomings,
for example, the lack of definitions of impor-
tant concepts such as "extreme necessity",
"direct actual damage", "industrial and eco-
nomic risk", and "employee fault";

2) issues related to compensation by
the employer in favour of the employee are
rather superficially regulated, as well as the pro-
visions on this type of compensation are not
systematised — they are scattered in a number
of articles (Articles 22, 117, 173, 235-237-1,
etc.) of different chapters of the Code, unlike
compensation provided by employees;

3) the criteria and procedure for determin-
ing non-pecuniary damage are absent;

4) provisions that would allow employees to
protect their right to compensation out of court
(e.g., self-defence, mediation, etc.) are absent.

In addition to the Labour Code of Ukraine,
to a certain extent, the issues of compensa-
tion for damages in labour law are regulated
by other laws, such as "On labour protection”
(Law of Ukraine on labour protection, 1992);
"Fundamentals of Ukrainian legislation on
compulsory state social insurance” (Fundamen-
tals of the legislation of Ukraine on compulsory
state social insurance, 1998); "On Compulsory
State Social Insurance (Law of Ukraine On
Compulsory state social insurance, 1999); "On
determining the amount of damages caused to
an enterprise, institution or organisation by
theft, destruction (damage), shortage or loss
of precious metals, precious stones and currency
valuables" (The Law of Ukraine On Determin-
ing the Amount of Damages Caused to Enter-
prises, Institutions, Organizations by Theft,
Destruction (damage), Lack or Loss of Precious
Metals, Precious Stones, and Currency Valua-
bles, 1995), etc.

The most extensive level is the bylaw level.
A bylaw is a document issued by a competent
authority or official on the basis of the law, in
accordance with it, to specify and implement
legislative requirements and contains legal
provisions. It is important to understand that

the subordinate nature of such regulations does
not mean that they are less legally binding. They
have the necessary legal force, but it does not
have the universality and supremacy inherent
in laws. The legal force depends on the status
of state bodies, the nature and purpose of these
regulations (Vediernikov and Papirna, 2008).
The provisions of bylaws derive from laws. This
is universally recognised and no one doubts it.
That is why all bylaws, without exception, have
less legal force than any law and cannot contra-
dict it, nor can they amend or repeal the pro-
visions of laws. Otherwise, the by-laws shall
be deemed invalid from the moment of their
adoption and shall be cancelled. The existence
of bylaws in the legal system is due to the mul-
ti-level structure of social relations themselves,
which require to be regulated both by laws
and bylaws, as well as need prompt, competent
and professional resolution of issues in vari-
ous spheres of society (Kyrychenko, Kurakin,
2010).

As an element of the regulatory mecha-
nism for compensation for damage, bylaws are
aimed at detailing the procedure for determin-
ing and covering damage. However, it should be
noted that currently a significant gap exists in
this area, as most of these documents are not in
force and no new ones have been adopted.

Finally, the last level of the regulatory mech-
anism for compensation for damage in labour law
is contractual, which is also generally by-law,
but its specificity is that the provisions estab-
lished therein are adopted not in a centralised
manner, but by contractual agreement between
the parties to the labour relations. The current
Labour Code of Ukraine provides for fairly
broad opportunities for the parties to labour
relations to regulate their rights and obliga-
tions, in particular, separate written agreements
define full financial liability of the employee
and collective (team) financial liability. How-
ever, we are convinced that the possibilities
of the contractual form of compensation set-
tlement are not being used to the fullest extent
today. In particular, we believe that a contract
can and should be used as a non-jurisdictional
form of protection of employees' right to com-
pensation for damages.

5. Conclusions

To sum up, the current labour regula-
tory mechanism for compensation for dam-
ages in Ukraine is not holistic and complete
and requires significant improvement in both
formal (systematisation) and substantive terms.
Streamlining the legislation under study, elimi-
nating gaps and other shortcomings in its con-
tent is a prerequisite for ensuring high-quality
regulatory mechanism for compensation for
damages.

15



10,2022
LABOR LAW

References:

Bilozorov, Ye.V., Vlasenko, V.P,, Horova, O.B., Zavalnyi, A.M., Zaiats, N.V. (2017). Teoriia derzhavy ta prava
[Theory of the state and law]. K. : NAVS, Osvita Ukrainy (in Ukrainian).

Tevropeiska sotsialna khartiia (perehlianuta) vid 3.05.1996 r. [European Social Charter (revised) dated
05.03.1996]. (1996). radagovua. Retrieved from https://zakon.rada.gov.ua/laws/show/994 062#Text
(in Ukrainian).

Jakutova, M.A. (2004). Mehanizm pravovogo regulirovanija mezhbjudzhetnyh otnoshenij: teorija i praktika
[The regulatory mechanism for interbudgetary relations: theory and practice|. Zakonodatel'stvo i jekonomika —
Legislation and economics, 8, 24—28 (in Russian).

Kodeks administratyvnoho sudochynstva Ukrainy vid 6.07.2005 roku Ne 2747-1V [Code of Administrative
Procedure of Ukraine dated July 6, 2005 No. 2747-1V]. (2005). rada.gov.ua. Retrieved from https://zakon.rada.
gov.ua/laws/show/2747-15#Text (in Ukrainian).

Konstytutsiia Ukrainy vid 28.06.1996 Ne 254k /96-VR [Constitution of Ukraine dated June 28, 1996 No.
254k /96-BP]. (1996). rada.gov.ua. Retrieved from https://zakon.rada.gov.ua/laws/show/254xk/96-p# Text
(in Ukrainian).

Kyrychenko, V.M., Kurakin, O.M. (2010). Teoriia derzhavy i prava [Theory of the state and law]. K.: Tsentr
navchalnoi literatury (in Ukrainian).

Mizhnarodnyi paktu pro ekonomichni, sotsialni i kulturni prava : vid 16.12.1966 [International Covenant
on Economic, Social and Cultural Rights: dated 16.12.1966]. (1966). rada.gov.ua. Retrieved from https://zakon.
rada.gov.ua/laws/show/995_042#Text (in Ukrainian).

Osnovy zakonodavstva Ukrainy pro zahalnooboviazkove derzhavne sotsialne strakhuvannia: vid 14.01.1998
Ne 16/98-VR [Fundamentals of the legislation of Ukraine on compulsory state social insurance: dated 14.01.1998
No. 16/98-BP]. (1998). rada.govua. Retrieved from https://zakon.rada.gov.ua/laws/show,/16,/98-sp# Text
(in Ukrainian).

Podorozhnii, Ye.Iu. (2015). Provisiony trudovoho prava yak vazhlyvyi element mekhanizmu pra-
vovoho rehuliuvannia yurydychnoi vidpovidalnosti [Provisions of labor law as an important element of
the regulatory mechanism for legal liability]. Naukovi pratsi Natsionalnoho universytetu <«Odeska yury-
dychna akademiia> — Scientific works of the National University "Odesa Law Academy”, 16, 381-387
(in Ukrainian).

Proekt Zakonu Ukrainy Pro provisionatyvno-pravovi akty: vid 21.01.2008 Ne 1343-1 [Draft Law of Ukraine
On Regulatory Acts: dated 01.21.2008 No. 1343-1]. (2008). rada.gov.ua. Retrieved from https://ips.ligazakon.
net/document/JF11B01A?an=3 (in Ukrainian).

Shemshuchenko, Yu.S. (2003). Yurydychna entsyklopediia [Legal encyclopedia]. K.: «Ukr. Entsykl»
(in Ukrainian).

Skakun, O.F. (2011). Teoriia prava i derzhavy [ Theory of law and the state]. K.: Alerta; TSUL (in Ukrainian).

Surmin, Yu.P, Bakumenko, V.D., Mykhnenko, A.M. (2010). Entsyklopedychnyi slovnyk z derzhavnoho
upravlinnia [Encyclopedic dictionary of public administration]. K. : NADU (in Ukrainian).

Tsvik, M.V, Tkachenko, V.D., Bohachova, L.L. (2002). Zahalna teoriia derzhavy i prava [ General theory of
the state and law]. Kharkiv: Pravo (in Ukrainian).

Vediernikov, Yu.A., Papirna, A.V. (2008). Teoriia derzhavy i prava [ Theory of the state and law]. K.: Znannia
(in Ukrainian).

Zahalna deklaratsiia prav liudyny : mizhnarodnyi dokument : vid 10 hrud. 1948 r. [Universal declaration of
human rights: international document: dated December 10, 1948]. (1948). rada.gov.ua. Retrieved from https://
zakon.rada.gov.ua/laws/show/995 015#Text (in Ukrainian).

Zakon Ukrainy Pro okhoronu pratsi : vid 14 zhovtnia 1992 roku Ne 2694-XI1 [Law of Ukraine on labor
protection: dated October 14, 1992 No. 2694-X11]. (1992). rada.gov.ua. Retrieved from https://zakon.rada.gov.
ua/laws/show/2694-12#Text (in Ukrainian).

Zakon Ukrainy Pro vyznachennia rozmiru zbytkiv, zavdanykh pidpryiemstvu, ustanovi, orhanizatsii roz-
kradanniam, znyshchenniam (psuvanniam), nedostacheiu abo vtratoiu dorohotsinnykh metaliv, dorohotsin-
noho kaminnia ta valiutnykh tsinnostei: vid 6 chervnia 1995 roku Ne 217/95-VR [The Law of Ukraine On
Determining the Amount of Damages Caused to Enterprises, Institutions, Organizations by Theft, Destruc-
tion (damage), Lack or Loss of Precious Metals, Precious Stones, and Currency Valuables: dated June 6, 1995
No. 217/95-BP]. (1995). rada.gov.ua. Retrieved from https://zakon.rada.gov.ua/laws/show,/217/95-p# Text
(in Ukrainian).

Zakon Ukrainy Pro zahalnooboviazkove derzhavne sotsialne strakhuvannia: vid 23.09.1999
Ne 1105-XIV [Law of Ukraine On Compulsory state social insurance: dated September 23, 1999 No.
1105-XIV].  (1999). rada.govua. Retrieved from https://zakon.rada.gov.ua/laws/show/1105-14#Text
(in Ukrainian).

16



10,2022
LABOR LAW

Baneumun Menvnux,

Kanouoam 10puduunux nayx, douenm, doyenm xagpeopu npasosozo sabesneuetis nNiOnPUEMHUUDKOL
distionocmi i inancosoi 6esnexu, XapriscoKuil HAUIOHALLHULL YHIGepCUMem GHYMPIUNIX Cnpas,
npocnexm Jlvea Jlanday, 27, Xaprxis, Yxpaina, indexc 61000 melnykovalentyn@ukr.net

ORCID: orcid.org/0000-0001-9348-8444

CYUYACHMUI1 CTAH ITIPABOBOTO PETY/IIOBAHHA BITITKOAYBAHHSA
IMKOAN HOPMAMMU TPYJOBOI'O ITIPABA YRPAIHU

Anoranis. Mema. Mera cTaTTi — Ha/[aTH OIIHKY CY4aCHOMY CTaHy TIPABOBOTO PETYJIIOBAHHSI Bi/IITKO-
JYBaHHS IIKOJM HOPMaMHU TPY/0BOTO TpaBa YKpaiHu. Pe3ynvmamu. Y cTaTTi 371iliCHEHO aHAJI3 HOPM
YUHHOTO 3aKOHOJIABCTBA, TOJIOKEHHS SIKOTO CIIPSIMOBAHI HA PETyJIIOBAHHS CYCIIBHUX BifiHOCHH Y cepi
BI/IIIKO/LYBaHHS MIKO/M. K eJIeMeHT MeXaHi3My [TPaBOBOTO PEryJIOBAHHS Bi/IIKO/LYBaHHA KON ITi/13a-
KOHHI HOPMaTUBHO-TIPABOBI aKTH CHPSIMOBaHI Ha TAI3AIII0 HOPS/IKY BU3HAYCHHS Ta TOKPUTTS TITKOAN.
OjHAaK ¢JIiji KOHCTaTyBaTH, 10 Ha ChOTOHI TYT € CYyTTEBI MPOTATNHN, OCKIIBKU GiIBIIICTD i3 TAKKX OKY-
MEHTIB HaTernep He YMHHi, 2 HOBi He puiiHATi. [Ipunucu mizzakoHnux akTiB € TTOXiHIUMY Bijl 3akowHiB. [le
€ 3araJIbHOBU3HAHUM 1 Hi B KOTO He BUKJNKAE Oy/b-IKUX CyMHIBIiB. [ ToMy BCi 6e3 BUHATKY Ti/3aKOHHI
aKTU MalOTh MEHIIY OPUANYHY CUILY, HisK OyAb-AKUil 3aKOH, i He MOKYTh MPOTUPIYUTHA HOMY, a TaKOK
He MOKYTb 3MiHIOBaTH a00 CKacoBYBaTH HOPMM 3aKOHIB. B iHIIOMY pasi Iif3aKOHHI aKTH BU3HAIOTHCS
HeTIFICHIMI 3 MOMEHTY 1X TPUHWHATTS i MiJIATal0Th CKacyBaHHIO. [CHYBaHHS MiA3aKOHHNX HOPMATHB-
HO-TIPaBOBHX aKTiB y MPaBOBiil cHCTEMi 3yMOBJIEHO HaraTopiBHEBOIO CTPYKTYPOIO CAMUX CYCITIIbHUX Bij-
HOCHH, SIKi TTOTPeOYIOTh SIK 3aKOHO/ABYOTO, TaK 1 Mi/[3AKOHHOT0 HOPMATUBHOTO PETYJIIOBAHHS, & TAKOXK
HEOOXIHICTIO OTIePaTHBHOIO, KOMIIETEHTHOTO 1 IIPoheciiiHOTO BUPIIIEHHS IUTaHb Y PI3HKUX cepax KHuT-
TEJISAMBHOCTI CYCIiIbcTBA. BUBUEHHS TPAaBOBUX HOPM SIK OJTHOTO i3 KJIIOUOBUX eJIeMeHTIB MeXaHi3My Ipa-
BOBOT'O PEryJIIOBAHHS BiIIIKO/YBAHHS IIKOAM Y TPYZOBOMY IIPaBi JI03BOJISE 3'CYyBATH Ti [TpaBUJIa, TOI
IOPUANYHUN PEKUM, 32 IKUMU Ma€ BiOyBaTucs 3a3HaueHe BiIIIKOLYBaHHSI, BUSBUTH HASBHI y IIUX IIpa-
BUJIAX TIPOTaJMHHE, LyOII0BaHHsI, HEUITKOCTI Ta IHII HEAOJIKH, [0 HETaTUBHIM YHHOM TI03HAYAIOThCS Ha
MOJKJIMBOCTSX YYACHUKIB TPYJIOBUX BiJIHOCHH 11010 OTPUMAHHS Bi/[IIOBIJIHOTO BiJIIKOLYBAHHS IIIKO/H.
Bucnoexu. 3po6iieHo BUCHOBOK, M0 HAsIBHE Ha CHOTOMHI TPY/IO-IPABOBE PETYJIIOBAHHS BI/IIIKO/LYBAHHSI
IIKOJU B YKPaiHi He Ma€ [IJIICHOrO Ta 3aBEPIIEHOTO BUIJISILY 1 HOTPeGYE CYyTTEBOTO HOONPALIOBAHHS K
y hopmasbHOMY (TIPOBEIEHHST CHCTEMATH3AIlIT ), TaK i 3MiCTOBOMY CEHCi. YOPSIKYBaHHS OCITi/[)KyBaHO-
IO 3aKOHO/[ABCTBA, YCYHEHHsT y FOr0 3MiCTi MPOTAINH Ta IHIMNX HEJTOMIKIB € HeoOXiTHOI YMOBOIO 3a6e3-
HIeYEHHS SKiCHOTO PABOBOTO PEryJIIOBAHHS BiIIKOLYBAHHS KO/

KmouoBi coBa: paBoBe peryJIiOBaHHs, TPYAOBE MPABO, Bi/IITKOLYBAHHS, IIKO/A, TPYAOBE 3aKOHO-
TIaBCTBO.
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FOREIGN EXPERIENCE IN PROTECTING STATE
SOVEREIGNTY AND TERRITORIAL INTEGRITY
AND POTENTIALS OF ITS APPLICATION

IN UKRAINE

Abstract. Purpose. The purpose of the article is to analyse the foreign experience in protecting State
sovereignty and territorial integrity and feasibility of its application in Ukraine. Results. The author proves
the need for scientific research on the foreign experience in protecting State sovereignty and territorial
integrity. It is noted that each State has formulated its own special approach to protecting State sovereignty
and territorial integrity due to: first, the specifics of historical and legal development of each individual
State; second, its social, economic and political development; and third, the geographical location
of the State. The author summarises the experience in protecting the State sovereignty and territorial
integrity of the leading European countries, in particular, Great Britain, Germany and France. The author
argues that these countries’ membership in the European Union and the United Nations has a significant
impact on the development of their legislation. The author offers his own vision of possible trends in
implementing the most positive foreign experience in protecting State sovereignty and territorial integrity
in the national realities. Conclusions. To sum up, the following foreign experience in protecting State
sovereignty and territorial integrity in the Ukrainian state is most appropriate: 1) Ukraine should bringits
domestic legislation in line with the requirements of the European Union in the field of protection of State
sovereignty and territorial integrity as soon as possible, as the experience of anumber of European countries
shows that their legislation is based on the principles of sovereignty enshrined in the EU's regulatory
sources; 2) The Ukrainian legislator should review the organisational structure of the system of entities
whose activities are aimed at protecting the State sovereignty and territorial integrity of Ukraine; 3) It is
advisable to create an effective mechanism of interaction between the relevant actors; 4) It is necessary to
adopt the experience of states in terms of full financial and logistical support of the relevant agencies; 5) It
is essential to develop an effective Strategy for the protection of State sovereignty and territorial integrity,
which has been effectively implemented in leading countries, for example, the UK.

Key words: state sovereignty, territorial integrity, protection, administrative and regulatory
framework, tasks, functions, powers, foreign experience, improvement, administrative legislation.

1. Introduction

Nowadays, it is undisputed that the modern
Ukrainian State is characterised by numerous
destabilising processes, including economic,
social and political ones. The fact that part
of our country's territory was annexed in 2014
and Russia's large-scale invasion began in Feb-
ruary 2022 significantly worsens the situation,
as a result of which Ukraine lost not only ter-
ritory but also an invaluable resource — its citi-
zens, who were also taxpayers. In this regard, in
the current realities, the legislator faces a num-
ber of problems that require immediate resolu-
tion, the most important thereof is the protec-
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tion of Ukraine's State sovereignty. However, it
is impossible to fully address the issue without
improving the activities of the Security Service
of Ukraine (hereinafter referred to as the SSU)
as a key entity for the protection of State sover-
eignty and territorial integrity. But, in the con-
text of the ongoing European integration pro-
cesses in Ukraine, the improvement of virtually
all state institutions cannot be complete with-
out studying foreign experience. The SSU's
activities in this context cannot be an exception.

Before  considering  the  experience
of individual states, the activities of the United
Nations (hereinafter — the UN), established
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at the end of World War II, should be under
focus. In June 1945, at a conference in San Fran-
cisco, the UN Charter was signed as a political
universal organisation for the maintenance
of international peace and collective security.
75 years have passed since then, so we can con-
fidently state that today's realities are largely
different from those of the UN's founding. New
trends and processes in the system of interna-
tional relations have been initiated, the config-
uration of forces has changed, and new threats
and challenges have appeared on the agenda. All
of this has put forward new demands on the UN,
to which it responds within an outdated func-
tional and structural system that does not pro-
duce the expected results and leads to the loss
of its members' trust. The only way to restore
the role of the UN, as the Member States have
already realised, is to reform it profoundly
(Korniichuk, 2011, p. 148).

2. The role of the United Nations in
the protection of State sovereignty and terri-
torial integrity

Today, the overwhelming majority
of states demand that the UN find a balance
between the basic principle of State sover-
eignty and the need to protect human rights,
as the Security Council held a one-day debate
on the principles of the UN Charter. How-
ever, at the last meeting of the Member States,
most speakers differed in their interpretations
of this fundamental document: some empha-
sised the principle of non-interference in inter-
nal affairs, while others stated that measures
should be taken when states fail to protect their
people or are themselves guilty of human rights
violations. "For millions of people living in war
and extreme poverty, and for countless others
whose rights are violated or otherwise ignored,
the ideals and values of the [United Nations]
Charter remain elusive," said Secretary-General
Ban Ki-moon, addressing the 15-member panel.

While the primary responsibility for con-
flict prevention and human rights protection
lies with Member States, the United Nations
can help countries address their national chal-
lenges and fulfil their responsibility to pro-
tect. According to him, among other things,
the Organisation offered assistance in build-
ing national capacity to identify and eliminate
the precursors of genocide and other serious
crimes. Therefore, it is each state that is respon-
sible for ensuring the protection of State sover-
eignty and territorial integrity.

3. Protection of State sovereignty and ter-
ritorial integrity in the UK

In view of this, we consider it appropriate to
focus on the experience of the leading European
countries, among which the United Kingdom
should be singled out. In this country, the con-

cept of sovereignty was often mentioned during
the EU referendum debate by people from all
strata of society. Scepticism towards globalisa-
tion and the erosion of sovereignty was evident
in the campaign's calls to restrict migration
and return power from Brussels to Westmin-
ster. Indeed, sovereignty also seems to have
been important to the referendum outcome.
Almost half of those who voted for Brexit said
it was because "decisions about the UK should
be made in the UK", showing that the idea
of parliamentary sovereignty, linked to the leg-
islative powers of parliament, was very relevant
to the vote. This is the type of sovereignty that
former British Prime Minister Theresa May
also spoke about. In her first Brexit speech, she
pledged to pursue a Brexit that would allow
the country to do "what independent, sovereign
countries do... decide for ourselves how we con-
trol immigration... be free to pass our own laws
for ourselves”.

Sovereignty is particularly specific in
the UK - the protection of its national inter-
ests and security after the Second World War
are closely linked to its special relationship
with the United States. As part of this concept,
the British State allows for broad American
participation in its defence policy. In this field,
the process of withdrawal from the EU polit-
ical union has become particularly relevant.
London seeks to organise it in such a way as to
remain a key player in the Euro-Atlantic region,
to increase its influence in international affairs
and military power. In connection with Brexit,
a debate has been launched on the correlation
between State sovereignty and national inter-
ests. Scepticism about globalisation and prob-
lems related to the erosion of State sovereignty
before the June 2016 referendum was reflected
in Brexiteers' calls for restrictions on immi-
gration and the "repatriation” to Westmin-
ster of powers it had previously transferred to
Brussels. This largely determined their success
in the vote, while the tension between national
interests and State sovereignty was highlighted,
but never resolved (Nosach, 2019).

A key actor in the protection of State sover-
eignty and territorial integrity is the UK Secret
Intelligence Service (or MI6, as it is commonly
known), which was founded in 1909. SIS (or
MI6) exists to protect the UK'’s people, econ-
omy and interests of the from external threats.
In addition, it helps other countries with whom
the UK shares values of democracy, interna-
tional law and universal human rights. MI6 is
governed by British law and has independent
oversight to balance the fundamental free-
doms of citizens with their right to be secure
and prosperous. The checks and balances that
SIS operates are among the most comprehensive
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and stringent in the world. SIS is accountable
to the government, and the Prime Minister has
overall responsibility for intelligence and secu-
rity matters, however day-to-day ministerial
responsibility for SIS lies with the Foreign
and Commonwealth Development Secretary.
Along with GCHQ and MIS6, SIS is responsible
for the majority of the UK's operational intelli-
gence and security work. The Joint Intelligence
Committee (JIC) assesses intelligence gathered
by the agencies and presents it to ministers to
enable informed policy-making (Secret Intelli-
gence Service, 2020). (Secret Intelligence Ser-
vice, 2020).

The activities of the UK Secret Intelligence
Service are governed by several pieces of legis-
lation:

— The Intelligence Services Act 1994 sets
out SIS function as a foreign-focused intelli-
gence agency;

— The Investigatory Powers Act 2016
provides a modernised framework for the use
and oversight of investigatory powers by law
enforcement and the security and intelligence
agencies;

— The Human Rights Act 1998 protects cit-
izens' rights under the European Convention on
Human Rights.

Parliament and the judiciary provide rig-
orous oversight of SIS and its operations. The
Investigatory Powers Commissioner’s Office
of the (IPCO) oversees the use of powers used
by the Service to conduct operations. The
Investigatory Powers Tribunal (IPT) is a judi-
cial body that offers a route to redress for any-
one who believes they have been the victim
of unlawful acts of covert investigative tech-
niques. The Intelligence and Security Commit-
tee (ISC) provides oversight of SIS operations,
policy, expenditure and administration to Par-
liament (Secret Intelligence Service, 2020).

The UK Security Service (or MI5) should
under focus when studying the UK's experience
in protecting State sovereignty and territorial
integrity. M15 is formally the Security Service,
an intelligence agency responsible for inter-
nal security and domestic counterintelligence
activities in the United Kingdom. Although
MI5 is responsible for domestic counterin-
telligence, it does not have powers to arrest,
which are instead delegated to Scotland Yard.
MI5 enjoyed great success during the Second
World War. The secret organisation first pub-
licly named its head in 1991. At the same time,
it also released some previously classified infor-
mation, such as the number of its employees
and its organisational structure. Counter-ter-
rorism operations make up the bulk of MI5's
activities, which report to the Home Office
(MI5 — British government, 2022).
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The main objectives of MI5 are:

— To prevent damage to the UK from
intelligence and other covert activities of other
states;

— To safeguard the economic well-being
of the United Kingdom from threats arising
from the acts or intentions of persons residing
outside the UK;

— To detect and monitor new and emerging
threats to the security of the state by collecting,
analysing and summarising counterintelligence
information; to inform the country's leadership
about the threats detected and measures taken
to eliminate them;

— To take measures to terminate the activ-
ities of foreign intelligence representatives in
case of a real threat to the national interests
of the state through special operations;

— To protect sensitive information
and assets of the government, as well as Critical
National Infrastructure (CNT);

— To take measures to inform the manage-
ment and staff of "closed" enterprises and organ-
isations about the possible access by foreign
intelligence;

— To conduct investigations related to
the "leakage" of classified information, to sup-
port the police and other law enforcement agen-
cies in preventing and solving serious crimes

— To assist the Secret Intelligence Service
(MI6) and the UK Government Communi-
cations Headquarters (GCHQ) in the perfor-
mance of their statutory functions (Petryk,
2015).

MI5 performs counter-intelligence activ-
ities in the armed forces, public and private
agencies, among the population of the country
and its overseas possessions, and conducts cov-
ert surveillance of foreign nationals, immigrants,
etc. In addition, the security service also deals
with propaganda and counter-propaganda, cen-
sorship, conducts covert surveillance of diplo-
matic and trade missions of foreign countries,
socio-political organisations, and controls air-
ports, seaports and important railway stations.
The Security Service relies on an extensive net-
work of informants working in virtually all-im-
portant government agencies and private com-
panies (Petryk, 2015).

4. Protection of State sovereignty and ter-
ritorial integrity in Germany

Next, we will focus on the positive experi-
ence of another leading European state — Ger-
many. First of all, it should be noted that ensur-
ing the national security and territorial value
of Germany has a characteristic feature that not
only the state itself creates security for the popu-
lation, but also its individual citizens. For exam-
ple, the Constitution allows the citizens of this
country to resist anyone who intends to over-
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throw the established state system in case other
means cannot be used (Murashko, 2020; Kobko
and Dauhulie, 2018). Moreover, Article 18
of the German Constitution states that citi-
zens who engage in activities against the foun-
dations of the constitutional order lose their
rights to freedom of expression, to form associ-
ations, and to organise meetings, according to
a decision of the Federal Constitutional Court.
Another interesting fact is that in the event
of a threat to the foundations of the constitu-
tional order of the whole country or one of its
states, an internal state of emergency is declared
in the state. Germany considers the following
threats to be examples of such threats: threats to
public order and national security, the existence
or free democratic system of the whole country
or one of its states (Murashko, 2020; Kobko,
Daubhulie, 2018).

A key actor in the protection of State sov-
ereignty and territorial integrity is the Federal
Intelligence Service (BND), which is Germa-
ny's foreign intelligence service. It is present
all over the world and is engaged in foreign
economic, political and military intelligence.
In this context, it provides the federal govern-
ment with information for its foreign and secu-
rity policy decisions. The BND works on behalf
of the federal government. It is responsible for
gathering information that goes beyond pub-
licly available facts and opinions. Intelligence
services often work in secret. The BND is head-
quartered in Berlin. Some employees still work
at the former headquarters in Pullach.

Germany's foreign intelligence service
monitors terrorist groups, provides the Ger-
man government with information on cyber-
attacks and ensures that German diplomats
have a voice in international conflicts. The
federal government sets out in the job profile
the objectives that the BND should address
with what resources, ranging from priority
1 ("comprehensive information need") to 4
("low information need"). The assessment
of the documents available to BR and Spiegel
shows the efforts made by one of Germa-
ny's most influential media outlets to filter,
remove and above all assess the amount of data
and report the results to the federal govern-
ment. However, the assessment also shows
where the filtering system reaches its limits.

In October 2016, the Bundestag passed
a new BND law, which has since been criticised
as providing wider access to data. The oppo-
sition unanimously voted against the amend-
ment, fearing a violation of the constitution.
Nevertheless, it came into force in January
2017. Snowden's so-called revelations became
a trigger for legal reform. The German Bunde-
stag established a commission to investigate

the NSA, which was to examine, among other
things, the extent to which the Federal Intelli-
gence Service was involved in wiretapping by
the US NSA. The investigation revealed that
the BND used monitoring methods that in some
cases lacked legal grounds. Asaresult, the federal
government stated that it wanted to better con-
trol the intelligence agency and review the legal
basis for its work. In June 2016, the government
presented a bill to this effect, which generated
many critical headlines in the media.

Finally, with regards to the above-men-
tioned country's experience, V.S. Murashko,
using the example of Germany, identifies
and substantiates five main institutional prin-
ciples of formation of national security mech-
anisms for a broader understanding of mod-
ern factors of State security management in
the context of various challenges and threats,
such as: the system of governmental and par-
liamentary control over the work of special ser-
vices, which helps verify the legality of their
actions and ensures that external security is
provided by intelligence agencies and inter-
nal security by counterintelligence and police
agencies; and the introduction of a mechanism
to ensure coordination of all agencies, respon-
sible for the security of the state and the exist-
ence of special purpose bodies with the provi-
sion of their regulatory framework; each body
has functions and tasks defined by law, as well
as operational tools and methods that it uses to
perform its tasks; intelligence and counterintel-
ligence activities are performed separately from
operational and investigative actions; a clear
division of powers between police, intelligence
and counterintelligence units (Murashko, 2020,
pp. 151-152).

3. Protection of State sovereignty and ter-
ritorial integrity in France

The experience of the French Republic,
which was one of the last Western countries
without such framework, should be underlined.
The current legislation in the field of territo-
rial integrity and State sovereignty is aimed
at both providing resources to intelligence ser-
vices and guaranteeing the protection of civil
liberties by subordinating the use of surveil-
lance measures to the authority of the political
authorities and double control — that of an inde-
pendent authority. Methods used may include
listening to telephone conversations, capturing
images in a secluded location, or capturing com-
puter data. A particular solution may also allow
access to a private place, including a home, to
install or remove a marking or recording device.
The objectives that may justify the use of these
methods are as follows:

— National independence, territorial integ-
rity and national defence;
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— Key foreign policy interests, the fulfilment
of France'sinternational obligations and the pre-
vention of foreign interference in any form;

—Main economic, industrial and scientific
interests of France;

— Prevention of terrorism;

— Prevention of attacks on republican insti-
tutions, actions aimed at preventing collective
violence;

— Prevention of organised crime and offences;

— Prevention of the proliferation of weapons
of mass destruction (Renseignement francais:
quelle organisation et quel cadre 1égal?, 2022).

At present, the backbone of the national
security system is the intelligence services that
are part of the French Ministry of Defence.
They provide the country's top leadership
with important information on a wide range
of national foreign policy and security issues,
allowing timely military and political deci-
sion-making. Today, the intelligence services
of the French Armed Forces are represented
by two bodies: The General Directorate for
External Security (La Direction Generale de
la Securite Exterieure — DGSE) and the Direc-
torate of Military Intelligence (Direction du
Renseignement Militaire — DRM) (Conseil
national du renseignement, 2021). The specifi-
cities of these intelligence services’ activities are
that they are regulated by presidential decrees
and departmental orders that do not require
approval by the National Assembly (lower house
of parliament). Parliament is hardly involved in
determining the legal basis for the work of these
intelligence services and has little or no influ-
ence on them. The National Assembly's control
over intelligence allocations is indirect, as it
is exercised as part of the review and approval
of the main items of the MoD budget (Conseil
national du renseignement, 2021).

The DGSE was formed by integrat-
ing the various French intelligence agencies
of the Second World War. The Free French
Forces created the Central Bureau of Informa-
tion and Action (BCRA) in 1942, which moved
to Algiers in November 1943 as the General
Directorate of Special Services (DGSS). On
6 November 1944, the intelligence networks
of the French Resistance were integrated into
the DGSS, which was renamed the Directorate
of Research and Studies (DGER). This merger
included a limited number of communist net-
works, which was not entirely satisfactory in
the post-war environment. Therefore, in 1946,
the government of the Fourth Republic cre-
ated the Service for External Documentation
and Counterintelligence (SDECE), subordi-
nated to the Prime Minister (DGSE — General
Directorate for External Security Direction
Generale de la Securite Exterieure, 2021). Fol-
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lowing the abolition of the French monopoly
on opium in Indochina in 1950, the SDECE
introduced centralised covert drug trafficking
controls that linked Hmong poppy fields in Laos
to opium dens operating in Saigon. It generated
profits that were used to finance France's covert
operations in the Vietnam War. With the advent
of the Fifth Republic and until 1962, SDECE
was used by Prime Minister Michel Debray
as a strategic intelligence service and was par-
ticularly effective in fighting the Algerian
uprising. In 1962, after the Ben Barca affair,
General de Gaulle decided to place SDECE
under the authority of the Minister of Defence,
and this institution adapted to the military
environment (DGSE — General Directorate
for External Security Direction Generale de la
Securite Exterieure, 2021).

6. Conclusions

Therefore, it can be concluded that to date,
different European countries have developed
their own special approach to the protection
of State sovereignty and territorial integrity.
This was due to: first, the specifics of historical
and legal development of each individual State;
second, its social, economic and political devel-
opment; and third, the geographical location
of the State. Therefore, relying on the above
analysis, we believe that the following foreign
experience in protecting State sovereignty
and territorial integrity may be of most interest
to our country:

— Ukraine should bring its domestic legis-
lation in line with the requirements of the Euro-
pean Union in the field of protection of State
sovereignty and territorial integrity as soon as
possible, since, as the experience of a number
of European states has shown, their legisla-
tion is based on the principles of sovereignty
enshrined in EU regulations;

— The Ukrainian legislator should review
the organisational structure of the system
of actors whose activities are aimed at protect-
ing the State sovereignty and territorial integ-
rity of Ukraine. In particular, it seems advisable
to create a single coordination centre responsi-
ble for organising the work of the relevant insti-
tutions, which, in turn, will avoid duplication
of their powers and ensure the quality of their
tasks and functions in the relevant field;

— An effective mechanism for interaction
between the relevant actors should be made;

— It is imperative to adopt the experience
of states in terms of full financial and logistical
support for the relevant agencies;

— An effective Strategy for the protection
of state sovereignty and territorial integrity,
which has been effectively implemented in
anumber of leading countries, including the UK
and the USA should be developed.
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3APYBLKHUI AOCBIJI 3AXUCTY NEP;KABHOT'O CYBEPEHITETY
1 TEPUTOPIAJIbHOI HIJIICHOCTI TA MOK/INBOCTI 1% (0] X0)
BUKOPUCTAHH{ B YKPAIHI

Anoranig. Mema. Meroo ctarTi € aHaxi3 3apyOisKHOIO JOCBIY 3aXMCTY AEPKABHOIO CyBepe-
HITETY Ta TePUTOPialbHOI I[IJTICHOCTI Ta MOKJIMBOCTI HOro BUKOPUCTaHHS B Ykpaini. Pe3ynoma-
mu. OOrpyHTOBaHO HEOOXIIHICTD MPOBEIEHHSI HAYKOBUX JOCJI/KEHD, MPUCBSYEHUX 3apyOiKHOMY
JIOCBily 3aXMCTY IeP:KaBHOTO CYyBepPEHITEeTy Ta TepUTOpiaabHOI MigicHOCTI. Bifdnadeno, 1o B KOKHI
nepxasi 6yn0 chOpPMyIbOBAHO BJAACHUN OCOOJIMBUIL MIAXI/ A0 3aXUCTY JAEPKABHOTO CyBepPEHITETY
Ta TEPUTOPIaJbHOI IiTICHOCTI, M0 GyJI0 3yMOBJEHO: TMO-Tepie, CIenrudiKoi0 iCTOPUKO-TIPABOBOTO
PO3BUTKY KOKHOI OKPeMOi iep:KaBH; MO-APYTe, ii cOIiaJbHIM, EKOHOMITYHUM Ta TOJITHIYHUM PO3BH-
TKOM; TI0-TpPET€, reorpadiuHuM MOJNOKCHHSAM JIeP/KaBU. Y3arajbHEHO JIOCBIJl 3aXUCTY JIEPKABHOTO
CYBEpEHITeTy Ta TepUTOPiaJbHOI IIJICHOCTI MPOBiAHKUX Kpain €Bpomu, 30kpeMa Benukobpuranii,
Himeuunnn ta @paniii. Biggnaueno, 1o cyTTeBUil BIJIUB HA PO3BUTOK 3aKOHO/ABCTBA IIUX KpPaiH
Mage Te, 1o BoHU € wieHamu €sporneiicbkoro Corosy Ta Opranizanii O6’eananux Hauiii. 3anpono-
HOBaHO BJacHe GayeHHsI IO/[0 MOKJINBUX HAIPSIMIB iMILIEMEHTaIlli HAfO1/IbII MO3UTHBHOTO 3apy-
Gi’KHOIO JOCBIAY 3aXUCTY [A€PKABHOIO CyBEPEHITETY Ta TEPUTOPIaNbHOI HiJICHOCTI y BITYNZHAHUX
peauisix. Bucnoexu. Y3arajibHeHo, 1110 HallGLIbII JOMIJIbHUM € 3alPOBAKEHHSI TAKOTO 3apyOiKHOTO
JOCBily 3aXUCTY /IEPKABHOTO CYBEPEHITETY Ta TEPUTOPIAJbHOI IIJIICHOCTI B YKPAiHCBKIll JepiKaBi:
1) Yxpaini caig skomora mBuine afanTyBaTH BiTIN3HIHE 3aKOHO/IAaBCTBO 10 BUMOT C€BPOIeiichKOTO
Coi03y y cdepi 3aXucTy Jep:KaBHOrO CyBEepPEHITETy Ta TEPUTOPiaibHOI IITICHOCTI, a/Ke, sIK CBijl-
YUTH TOCBi/l HU3KI €BPOIENCHKUX JEPKaB, IXHE 3aKOHOAABCTBO MOOYI0BAHE caMe Ha THX TPUHIIIAX
cyBepeHiTeTy, o OyJau 3akpimieni y HopMatuBHuUX [pKepenax €C; 2) ykpaiHChKOMY 3aKOHOIABIIIO
CJIiJL TIeperJIiHy T OpTaHisaliiiHy CTPyKTypy cucTeMu cy0'€KTiB, AisJIbHICTD AKUX TIOJSTAE Y 3aXUC-
Ti Jep/KaBHOTO CYBEPEHITeTy Ta TepUTOpiasbHOl IimicHOCTI Yikpainu; 3) BO6AYacThCs AOUITBHUM
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CTBOPUTH e(DeKTUBHUN MeXaHi3M B3a€MOJii BiAMOBIiAHUX cy6 €KTiB; 4) 060B’AI3KOBO CJIi/I TIepeiHs-
TH JIOCBIJl JIepKaB y YacTHUHI TIOBHOIIHHOTO (hiHAHCOBOTO Ta MaTepiajbHO-TEXHIUYHOTO 3abe3nedeH-
HSI BIIIIOBIIHUX BiZOMCTB; 5) caij po3poburu aieBy CrpaTerito 3aXucty AepKaBHOTO CyBepeHiTeTy
Ta TEPUTOPiaNbHOI iTiCHOCTI, sika 6yJ1a eeKTHBHO BIPOBaKeHa B IPOBIAHUX epKaBax, 30KpeMa
y BeakoGpuranii.

Kmouosi cioBa: /iep;kaBHIil CyBEPEHITET, TEPUTOPiaJIbHA 1iJTiCHICTD, 3aXUCT, aJIMiHICTPATUBHO-TIPa-
BOBE PeryJioBaHHs, 3aBAaHHsA, (QYHKIII, MTOBHOBAXKEHHS, 3apyOiKHUN OCBI/, YIOCKOHATEHHS, a[MiHi-
CTpaTHBHE 3aKOHOJIABCTRO.
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SPECIFICS OF BUSINESS SUPPORT
AND DEVELOPMENT UNDER MARTIAL LAW
IN UKRAINE

Abstract. Purpose. The purpose of the article is to identify the specifics of business support
and development under martial law in Ukraine. Results. It is emphasised that since the beginning
ofhostilities, theefficiency of the publicsector of the economy hassignificantly declined, due to: the suspension
of operations of enterprises in the area of active hostilities as a result of their partial or complete destruction;
the blockade of seaports, which negatively affected exports; the suspension of transport links in the areas
of active hostilities and the complete cancellation of air traffic; the destruction of the logistics system for
the supply of certain production components; changes in the structure of demand and production; loss
of sales and supply markets; lower tax revenues; a drop in the country's gross domestic product and a budget
deficit. In this regard, it is emphasised that such a situation requires the state to develop a set of measures
to facilitate an enabling environment for functioning of the economy in times of war, focused primarily on
the preservation and restoration of industry, production and jobs, to support purchasing power and domestic
demand, ensuring macroeconomic stability, to introduce government support and create favourable
conditions for small and medium-sized businesses. Conclusions. It is concluded that today, the priority
sectors where the functioning of enterprises under martial law should be regulated are the agricultural
sector, food industry, pharmaceuticals, light industry, trade and provision of resources. The author analyses
the measures taken at the national and regional levels to stabilise the economic situation in the country,
including those aimed at increasing entrepreneurial mobility and organising business in the territories,
where active hostilities are not taking place, as well as facilitating an enabling environment for a rapid
economic recovery, including the return of businesses forced to suspend operations. The author offers
original perspective on the list of measures that should be implemented to ensure support and development
of business in Ukraine in the context of the introduction of the martial law regime.

Key words: legal regime, martial law, public sector of the economy, business, entrepreneurship, state
support, stabilisation of the economic situation.

1. Introduction

The imposition of martial law throughout
Ukraine on 24 February 2022 necessitated
the introduction of a special procedure for
the activities of state authorities, military com-
manders, military administrations and local
governments, and the proper functioning of all
sectors of society. The national economy should
be under focus, since ensuring the economic
stability of the state enables to attract as
many resources as possible to fight the enemy
and ensure victory in a military confrontation.

As of today, Ukraine's critical infrastruc-
ture enterprises providing services to the pop-
ulation in the fields of healthcare, water supply,
energy supply, gas supply, production and sale
of food and other groups of everyday goods are

© V. Voskoboinikov, 2022

operating relatively smoothly (Sakun, Shchur,
Matskiv, 2022). However, this applies only
to those enterprises located in the govern-
ment-controlled territory of Ukraine in regions
that are not in the area of active hostilities. As
for other regions, the operation of these enter-
prises is either completely paralysed (includ-
ing as a result of their complete liquidation)
or complicated by constant shelling, rocket
and bomb attacks and occupation. In addition,
it should be noted that since the beginning
of hostilities, the efficiency of the public sector
of the economy has significantly declined, due
to: the suspension of operations of enterprises in
the area of active hostilities as a result of their
partial or complete destruction (Ilyich Iron
and Steel Works of Mariupol and Azovstal, as
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well as Zaporizhstal and ArcelorMittal Kryvyi
Rih); the blockade of seaports, which negatively
affected exports(wheat, oil, iron ore); the sus-
pension of transport links in the areas of active
hostilities and the complete cancellation of air
traffic; the destruction of the logistics system for
the supply of certain production components;
changes in the structure of demand and pro-
duction; loss of sales and supply markets; lower
tax revenues; a drop in the country's GDP
and budget deficit, etc. As aresult, the above fac-
tors have had a negative impact on the popula-
tion's spending power due to job losses and a sig-
nificant decline in income (in most cases, the loss
of income sources altogether). This situation
requires the State to develop a set of measures
to facilitate an enabling environment for func-
tioning of the economy in times of war, focused
primarily on the preservation and restoration
of industry, production and jobs, to support pur-
chasing power and domestic demand, ensuring
macroeconomic stability, to introduce govern-
ment support and create favourable conditions
for small and medium-sized businesses. This is
what makes this study relevant.

2. Doing business under martial law

It should be noted that the issue of facilitat-
ing an enabling environment for doing business
under martial law affects a significant number
of areas of society (legislative, economic, tax,
medical, military, educational, etc.), therefore,
a suflicient number of researchers, not only in
the field of law, but also in the field of economics,
have conducted relevant scientific research on
the development of an optimal mechanism for
business support and development. In our opin-
ion, before proceeding directly to specific steps
towards facilitating an enabling environment
for doing business in various spheres of public
life, it is necessary to develop a conceptually
new approach to making public policy busi-
ness development, providing legal, institutional
and organisational guarantees for business
development (primarily for medium and small
businesses), which requires special attention
to the work of experts in administrative law in
this field. It should be noted that a large num-
ber of scholars have focused on the develop-
ment and conduct of business in peacetime, but
with regard to the specifics of the introduction
of the martial law regime, this issue has only
become extremely relevant in 2022. Therefore,
given the lack of scientific research on the issue
of maintaining and doing business under martial
law, as well as economic recovery after the war,
this topic requires special scientific attention
and study.

It should be noted that the functioning
of small and medium-sized businesses has
a direct impact on the development of the coun-
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try's economic and financial system. According
to the Law of Ukraine "On the development
and state support of small and medium-sized
enterprises in Ukraine” of 22 March 2012,
public policy in this field should be aimed at:
1) facilitating an enabling environment for
the development of small and medium-sized
enterprises; 2) ensuring the development
of small and medium-sized enterprises in
order to create a competitive environment
and increase their competitiveness; 3) stim-
ulating investment and innovation activity
of small and medium-sized enterprises; 4) facil-
itating the activities of small and medium-sized
businesses to promote their goods (works, ser-
vices) and intellectual property to domestic
and foreign markets; 5) ensuring employment
by supporting the entrepreneurial initiative
of citizens. Of course, in the context of the intro-
duction of the legal regime of martial law, these
areas of public policy do not lose their relevance
and significance but need to be supplemented
and adjusted to take into account threats to
the economic security of the state in general.

Since the introduction of the legal regime
of martial law, the vast majority of businesses,
both those in the area of active hostilities
and those in the rear, have faced a number
of problems. This had a negative impact on
the efficiency of their operation. These include
complications in logistics, shortages of fuel,
raw materials and components, and a drop in
demand for certain groups of goods and ser-
vices due to a decline in the purchasing power
of the population and changes in consump-
tion priorities; lack of labour resources due
to the massive forced displacement of people
abroad and mobilisation (Sakun, Shchur, Mat-
skiv, 2022). Today, the priority sectors where
the functioning of enterprises under martial law
should be regulated are the agricultural sector,
food industry, pharmaceuticals, light industry,
trade and provision of resources.

One of the negative consequences
of the large-scale invasion to our country
is a sharp reduction in the number of jobs,
which has led to the loss of a significant part
of the population's source of income. According
to the sociological group "Rating" (The sixth
national survey: adaptation of Ukrainians to
the conditions of war? 2022), as of the begin-
ning of April 2022, about half (53%) of Ukrain-
ians lost their jobs due to the war, 22% work
as usual, 21% work remotely or partially,
and only 2% have found a new job. Accord-
ing to the information provided by the State
Employment Service of Ukraine, as of 1 April
2022, the number of unemployed persons was
286,879, and the number of vacancies was
only 33,528; accordingly, the number of appli-
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cants for 1 vacancy is 9 persons (The website
of the State Employment Service, 2022).

3. Support for and development of busi-
ness in Ukraine in the context of martial law

It should be noted that since the begin-
ning of Russia's large-scale aggression against
Ukraine, the Government has taken a number
of measures to stabilise the economic situation
in the country, for example, increasing business
mobility and organising business in the terri-
tories, where active hostilities are not taking
place, as well as facilitating an enabling environ-
ment for a rapid economic recovery, including
the return of businesses forced to suspend oper-
ations. These measures include the following:

— The Government has amended the State
Programme "Affordable Loans 5-7-9%", which
provides for a number of measures to sup-
port agricultural producers during the sowing
campaign for lending purposes, in particular,
the purchase of agricultural machinery, replen-
ishment of working capital for the purchase
of seeds, fertilisers and fuel and lubricants;

— The Government approved the alloca-
tion of an additional amount of state guaran-
tees to ensure lending to farmers in the spring
of 2022, namely: the possibility of providing
state guarantees on the portfolio of loans for
micro, small and medium-sized businesses to
17 selected lending banks was established;
the NBU approved the maximum amount
of state guarantees to be provided on a portfolio
basis in the total amount of UAH 18.8 billion;
amendments were made to the State Budget for
2022: restrictions on the amount of state guar-
antees provided on a portfolio basis, which are
provided by a decision of the Cabinet of Minis-
ters of Ukraine, were cancelled;

— The Ministry of Justice of Ukraine has
resumed the operation of the Unified State Reg-
ister, which contains information on companies
and individual entrepreneurs, the possibility
of urgent registration actions was implemented,
and banks and financial institutions were given
the opportunity to use the application software
interface to obtain the necessary information
from the Unified State Register;

— The State Enterprise "National Infor-
mation Systems" has resumed the operation
of the State Register of Encumbrances on Mov-
able Property by providing a service in the form
of an application software interface;

— The government has launched a pro-
gramme to temporarily relocate businesses from
war-affected regions, under this programme,
enterprises can receive assistance from the state
in selecting locations for their production facil-
ities, organising transportation, resettlement
of personnel and recruitment of personnel with
the necessary professions (Overview of business

support tools during the period of martial law in
Ukraine, 2022).

These  measures were implemented
at the national level as part of public policy
on stabilisation of the economic situation in
the country. In addition, the focus should be on
the experience of certain regions of our coun-
try, where a set of priority tasks was developed
and implemented in a timely manner to sup-
port micro, small and medium-sized businesses,
innovative development, preservation of strate-
gically important industries and jobs, relocation
of enterprises from the territories of Ukraine
where active hostilities are taking place. For
example, the Business Support Programme in
Lviv Oblast for the period of martial law aims to
provide support to businesses under martial law,
in particular, creating the necessary conditions
for the location and operation of businesses
relocated to Lviv region from other regions
of Ukraine, supporting export-oriented enter-
prises, supporting enterprises producing
socially important goods and military goods
(Business support program in the Lviv region
during the period of martial law, 2022). The
main objectives of this Programme, focused on
achieving its goal, are as follows: a) non-repay-
able financial assistance to businesses that have
relocated to and registered in the Lviv region;
b) voucher support for business for marketing
purposes and product certification; ¢) non-re-
payable financial assistance for the purchase
of equipment to food, light and machine-build-
ing enterprises (Business support program in
the Lviv region during the period of martial law,
2022).

It should be noted that the measures envis-
aged in this programme are aimed at promoting
the development of small and medium-sized
businesses using various tax instruments, its
restoration after the termination of the legal
regime of martial law by combining the financial
and material and technical resources of local
state authorities, local self-government bod-
ies and other sources, permitted by law. In our
opinion, similar programmes should be adopted
and implemented in those areas where active
hostilities are not taking place (the so-called
"rear" areas), as this will facilitate an enabling
environment for the maximum possible use
of the potential of those enterprises that were
forced to relocate to them. As a result, this will
ensure the legal relocation and registration
of enterprises displaced from other regions,
preserve the geography of exports and indus-
trial production, preserve and create new jobs,
and ensure tax revenues from relocated enter-
prises. Of course, the adoption of these pro-
grammes cannot be mandatory for every region,
as there are other factors to consider, firstly,
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whether a particular region belongs to a region
where there are no active hostilities, but there
is a risk of Russian troops approaching, a region
far from the frontline, and a region on the front-
line.

Therefore, in our opinion, the following
measures are of particular relevance in order to
ensure the support and development of business
in Ukraine in the context of the introduction
of the martial law regime:

— Implementation of donor programmes
and private initiatives aimed at supporting
entrepreneurs in times of war and preserving
jobs;

— Introduction of joint financial and credit
support programmes for small and medium-sized
businesses of local authorities and local self-gov-
ernment bodies in cooperation with the Entre-
preneurship Development Fund,;

— Improvement of the logistics compo-
nent, enabling to restore broken supply chains
and establish communication between Ukrain-
ian producers and entrepreneurs not only in our
country but also abroad,;

— State support to enterprises prod-
ucts thereof are oriented towards the needs
of the population, production of critical goods
and services, primarily the construction of mod-
ular towns for IDPs, restoration of damaged
buildings, furniture production, agricultural
sector, pharmaceutical sector, clothing and foot-
wear production;

— Additional funding, subsidies, grants
and microgrants for entrepreneurs who have
lost their businesses in the area of active hos-
tilities, in the temporarily occupied territories
and a special (preferential) mechanism for busi-
ness recovery in other regions of the country;

— A mechanism for evacuating enterprises
from the zone of hostilities and transporting
production facilities and employees, allowing
for the security component;

— Simplification of customs clearance for
raw materials and supplies required for the pro-

duction of Ukrainian goods and to cancel import
duties on them;

— Given that the effective functioning
of business contributes to the timely filling
of the state budget, it is advisable to review
the practice of mass conscription of citizens
from the mobilisation and civilian reserves
working for enterprises of strategic importance;

— A review of legislation on hiring and dis-
missing employees, facilitation of an enabling
environment for high-quality remote work
and proper remuneration;

— Benefits to entrepreneurs for employing
internally displaced persons;

— State control over pricing in the real
estate market, in particular, the reasonable pric-
ing of real estate leases and payment of commis-
sions to real estate agencies;

— Information support mechanisms for
business representatives within territorial com-
munities, etc.

Furthermore, it is important to strengthen
cooperation with international organisations to
expand financial and advisory support for small
and medium-sized businesses, including the Inter-
national Bank for Reconstruction and Develop-
ment, the International Finance Corporation,
the European Investment Bank, and the United
States Agency for International Development. It
should be noted that such interaction should be
focused on the implementation of comprehensive
measures at both the national and regional levels.

4. Conclusions

To sum up, during martial law through-
out the country, the importance of facilitating
an enabling environment for business rep-
resentatives to realise their entrepreneurial
potential should be emphasised, as it will pre-
serve Ukraine's economic potential and create
the preconditions for new jobs. In turn, this will
become a high-quality foundation for the post-
war recovery of our country and strengthen-
ing the capacities of enterprises in the context
of sectoral business transformation.
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THE NATIONAL POLICE OF UKRAINE
AS AN AUTHORISED ENTITY OF CONDUCTING
ADMINISTRATIVE INVESTIGATION

Abstract. Purpose. The purpose of the article is to define the fundamental principles of conducting
an administrative investigation by the National Police of Ukraine as an authorised entity. Results. The
conduct of an administrative investigation in proceedings on administrative offenses is the competence
of authorised entities, in particular, the National Police of Ukraine. Officials of the National Police are
civil servants, and therefore act on behalf of the State, within their powers and in the manner prescribed
by law, and express the position of state institutions, i.e., act publicly. In this way, the principle of publicity
inherent in the conduct of an administrative investigation in proceedings on administrative offenses
is implemented in this process. The author proposes to consider "the conduct of an administrative
investigation” as the implementation by the bodies vested with administrative and jurisdictional
powers of a set of procedural actions to identify and verify the circumstances and facts relevant to
the preliminary qualification of an offense committed, and the grounds for commencing proceedings
at the stage of administrative investigation. Therefore, the conduct of an administrative investigation
by the National Police is an independent cycle of exercising competence by the authorised police bodies,
which has its own specific purpose, tasks and features. Conclusions. The author concludes that the system
of principles for the conduct of an administrative investigation consists of general and special principles.
The implementation of these principles is essential for the effective operation of authorised entities, in
particular, the National Police, in conducting administrative investigations in cases of administrative
offenses. Thus, as of today, the fundamental principles of the conduct of an administrative investigation
by the National Police as an authorised entity cannot be assessed unambiguously as positive or negative.
This is due to the fact that, on the one hand, this issue is regulated sufficiently at the legislative level.
On the other hand, this regulatory framework has a number of gaps and shortcomings which prevent
the police from a full, efficient and effective exercise of their administrative and legal status in the relevant
area.

Key words: principles, administrative proceedings, administrative offenses, evidence, powers.

1. Introduction

An analysis of the current legal regula-
tions of Ukraine defining the competence
of the National Police bodies suggests that
one of the main areas of their activities is
administrative activity, which is aimed, in
particular, at providing police services in
the field of human rights and freedoms, interests
of society and the state, ensuring public safety
and order, combating crimes and other offenses
(Bezpalova, Dzhafarova, Kniaziev, 2017, p. 16).
Therefore, a large share of the administrative
activities of the police is proceedings on admin-
istrative offenses.

30

Despite certain differences in the views
of administrative law scholars on the legal
nature, essence and content of proceedings on
administrative offenses, their perspectives coin-
cide in one thing: that this type of administra-
tive process consists of several phases of devel-
opment that change each other (Kolomoiets,
Sokolenko, Pryimachenko, 2017, p. 160). That
is, in our opinion, the staging is one of the fea-
tures of proceedings on administrative offenses.
V. Ishchenko understands the stage of proceed-
ings in the administrative procedure literature
as "..a relatively independent part of the pro-
ceedings, which, along with its general tasks,

© D. Yevdokimov, 2022
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has its own specific, inherent features and tasks
that determine its content and procedural pur-
pose” (Ishchenko, 2011, p. 229).

Thus, in order to separate a certain part
of the proceedings on administrative offenses
into a separate stage of proceedings, it is nec-
essary to establish that this part meets certain
criteria, such as: independence; realisation
within the framework of the procedure pre-
scribed by law, i.e., by performing functions
and tasks defined by law, which are reduced to
a single goal, failure to fulfil thereof constitutes
an obstacle to the sequence of actions in the pro-
ceedings; issuance of a procedural document;
logical sequence of a number of procedural
actions (system of interrelated actions); a defi-
nite circle of participants; issuance of a separate
procedural document.

2. Particularities of the commencement
of administrative proceedings

Currently, national legislation does not
specify the moment from which bodies vested
with administrative and jurisdictional pow-
ers are authorised to carry out a set of proce-
dural actions to verify information, establish
facts, collect evidence and make decisions.
Scholars believe that the grounds for launch-
ing a case are the commission of an adminis-
trative offense, and the reasons are statements
of citizens, reports of state bodies and officials,
media reports, etc. (Bandurka, Tishhenko,
2001, p. 177).

The commencement of an administra-
tive offense case is preceded by establishment
of the reasons for this. The Code of Ukraine
on Administrative Offenses does not define
the reasons for commencing proceedings on
administrative offenses. Considering the above
and using criminal procedural approaches to
understanding the reasons for commencing
a case, the authors of the textbook Administra-
tive Procedure Law under the general editorship
of T. Minke suggest that such information may
be: direct detection of an administrative offense
by an authorised person; statements of citizens,
reports of representatives of the public, insti-
tutions, organisations, mass media in the press,
on radio, television, other reports; reports
of an offense received from other law enforce-
ment and control and supervisory authorities;
reports of an offense received from customs, bor-
der and law enforcement authorities of foreign
countries, as well as international organisations,
etc. (Kolomoiets, Sokolenko, Pryimachenko,
2017, p. 162).

According to A.V. Chervinchuk, a reason
is usually understood as information about
an act that has signs of an administrative
offense (a latent violation of a rule of law does
not cause administrative procedural relations).

It is the reason for commencing a case that
determines the application of procedure pro-
visions (Chervinchuk, 2019, p. 30). M.V. Zav-
alnyi rightly notes that the legal significance
of the reason for commencing and investigat-
ing an administrative case is that it initiates
public activity of public administration bodies,
requires that these bodies respond appropriately
to each signal of an administrative offense. It is
the reason for commencing a case that necessi-
tates the application of the administrative pro-
cedure provision (Zavalnyi, 2006).

Proceedings on administrative offenses are
commenced without drawing up a relevant
procedural document. However, the Code
of Ukraine on Administrative Offenses men-
tions a material circumstance under which
a case shall be initiated. Such circumstances are
the signs of an administrative offense, in par-
ticular: act or omission; unlawfulness; encroach-
ment on public order, property, rights and free-
doms of citizens; guilt; criminality, etc. (Code
of Ukraine on Administrative Offenses:, 1984).

Focusing on the signs of an administrative
offense, it is advisable to consider the "grounds
for initiating a case". The grounds for initiating
proceedings on an administrative offense are suf-
ficient data or information indicating the pres-
ence of signs of an administrative offense (misde-
meanour). The legal significance of the grounds
for commencing a case is that it initiates
the procedural activity of the authorised bodies,
and therefore requires these bodies to respond
appropriately to the signal of the committed act
(Hnatiuk, 2011, p. 65). In other words, the con-
clusion about the sufficiency of the grounds for
commencing an administrative offense case can
be made based on a certain set of data indicat-
ing the presence of signs of an administrative
offense.

In order to commence an administrative
offense case, not only reasons and grounds are
required, but also the absence of circumstances
that impede this. The list of these circumstances
is provided for in Article 247 of the Code
of Ukraine on Administrative Offenses (Code
of Ukraine on Administrative Offenses, 1984).
If any of these circumstances are known
at the time of the commencement of an admin-
istrative case, the case is not allowed to be
commenced. However, given that an admin-
istrative case may be commenced not only in
respect of a person, but also on the basis of a fact,
a circumstance preventing the commencement
of a case may be discovered only during the con-
duct of an administrative investigation. In such
case, the investigating authority may terminate
the administrative investigation by notifying
the concerned party in writing, without a for-
mal decision. The main purpose of an adminis-
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trative investigation is to establish the objective
truth in a case. Therefore, the circumstances rel-
evant to the resolution of the case shall be thor-
oughly investigated. This does not mean that
in this case evidence shall be collected by any
means. However, the conclusion about the pres-
ence or absence of the facts under investigation
should be based on evidence that would leave
no doubt about the reliability of the conclu-
sions and their compliance with the objective
truth in the case (Zavalnyi, 2006). Thus, only
after receiving information about an adminis-
trative offense (statement, oral appeal, com-
plaint, media reports, etc.), its verification
begins and, if it is confirmed, the official, for
example, of the National Police, continues to
clarify the circumstances of the administrative
offense — this is the initial stage of the adminis-
trative investigation in cases of administrative
offenses.

In addition, it should be noted that
at the stage of administrative investigation,
legally significant actions may take place even
before the procedural formalisation of the com-
mencement of proceedings on administrative
offenses, such as the moment when officials
of the National Police of Ukraine exercise
administrative and jurisdictional competence
provided for by law to verify information, col-
lect evidence, and find out the information nec-
essary to establish the fact and preliminary qual-
ification of an administrative offense. Therefore,
the purpose of the conduct of an administrative
investigation is to establish the presence or
absence of an administrative offense, to iden-
tify suspects, and collect and analyse evidence
of the offense.

Furthermore, the question of the moment
of the commencement of an administrative
offense case (drafting of the relevant procedural
document) is controversial among scholars, in
particular, whether this stage is the initial or
final stage of the conduct of an administrative
investigation in cases of administrative offenses.
The Code of Ukraine on Administrative
Offenses does not establish the moment when
an administrative offense case may be consid-
ered commenced.

In administrative tort theory, there is
awidespread view that only drawing up a report
by an authorised actor indicates the commence-
ment of proceedings on an administrative
offense. For example, Yu.P. Bytiak notes that
the stage of commencement of an administra-
tive offense case consists in drawing up records
by an authorised person, while without records,
an administrative offense case cannot be com-
menced (Bytiak, 2010, p. 222). Interesting is
the opinion of M.V. Zavalnyi who emphasises
that this approach lacks consideration of the cur-
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rent state of understanding of the administra-
tive tort sphere. This conclusion is prompted by
the particularities of the records (as a separate
procedural document). The records are a com-
prehensive document which describes not only
the fact of misdemeanour, but also contains
information about the offender’s identity, a con-
clusion on the qualification of the act, informa-
tion about victims and witnesses, explanations
of the offender, as well as other information nec-
essary for resolving the case and compensation
for material damage (Zavalnyi, 2006).

Undoubtedly, the purpose of the conduct
of an administrative investigation in proceed-
ings on administrative offenses is to commence
a case, but we should agree with the opinion
of D.N. Bakhrakh that the wording "commenc-
ing a case on an administrative offense” is not
without certain drawbacks, since at the stages
of administrative investigation not only the case
is commenced, but also an administrative inves-
tigation, which consists of a set of procedural
actions, such as "detection of the circumstances
of the case" or "investigation of the circum-
stances of the case,” is conducted (Bahrah,
1997, p. 29).

Drawing up a procedural document is
a phase of the conduct of an administrative
investigation, implying "to perform actions
aimed at recording and collecting evidence
confirming or refuting guilt in committing
an administrative offense (misdemeanour),
collecting explanations from the participants
in the proceedings, appointing an expert exam-
ination, clarifying the qualification of the mis-
demeanour, namely: the presence of elements
of an offense (misdemeanour) provided for
by the Code of Ukraine on Administrative
Offenses, establishing the actual circumstances
of the case" (Hnatiuk, 2011, p. 72). In our opin-
ion, it is not quite correct to define the com-
mencement of the conduct of an administra-
tive investigation as the drawing up of records,
because then the whole range of procedural
actions taken by the authorised actor before its
drawing up remains legally unregulated.

Thus, the procedural processing
of the investigation results completes
the conduct of an administrative investigation,
and does not commence it, while the submis-
sion of administrative investigation materials
to the jurisdiction is the final stage, respectively.

Therefore, we propose to consider "the
conduct of an administrative investigation”
as the implementation by the bodies vested
with administrative and jurisdictional pow-
ers of a set of procedural actions to identify
and verify the circumstances and facts relevant
to the preliminary qualification of an offense
committed, and the grounds for commencing
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proceedings at the stage of administrative inves-
tigation. Consequently, the conduct of an admin-
istrative investigation by the National Police is
an independent cycle of exercising competence
by the authorised police bodies, which has its
own specific purpose, tasks and features.

The analysis of the regulatory frame-
work enables to formulate the main tasks
of the conduct of an administrative investiga-
tion by the National Police as an authorised
entity, namely: timely, comprehensive, com-
plete and objective establishment of the cir-
cumstances of each case; resolution of the case
in strict accordance with the law; prevention
of offenses; ensuring public safety and order;
protection of human rights and freedoms, as
well as the interests of society and the State.

A complete and comprehensive study
of the general principles of the conduct
of an administrative investigation, in our opin-
ion, requires substantiating the system of prin-
ciples guiding the officials of the National Police
of Ukraine at this stage of proceedings on
an administrative offense, since "an important
characteristic of all administrative and legal
proceedings... is the principles underlying their
conduct” (Livar, 2015, p. 48).

In general, the issues of the principles
of proceedings on administrative offenses are
sufficiently covered in the legal literature. How-
ever, it is important to emphasise that some
of the principles inherent in proceedings on
administrative offenses are not generally appli-
cable to the conduct of an administrative inves-
tigation. Consequently, there is a need to distin-
guish such principles from the general system
of principles guiding authorised officials in con-
ducting proceedings on administrative offenses.
Moreover, it is important to allow for the specif-
ics of the administrative and procedural status
of the National Police of Ukraine, in particular,
that they have a significant number of full pow-
ers to conduct an administrative investigation
in proceedings on administrative offenses.

In our opinion, the system of principles
of the conduct of an administrative inves-
tigation should be divided into general
and special principles. First, we will study
the general principles of proceedings on admin-
istrative offenses and try to compare them
and distinguish from them the general princi-
ples of the conduct of an administrative inves-
tigation by the National Police with due regard
for the stages and procedural features.

According to O.M. Mykolenko, the princi-
ples of proceedings on administrative offenses
include the principle of competitiveness,
the principle of protection, the principle
of national language, the principle of publicity,
the principle of disposition, etc. (Mikolenko,

2004). According to M.O. Ktitorov, the main
principles in administrative offense proceed-
ings are the principles of legality and objective
truth, which requires the study of their content
and ways of real implementation, especially in
the National Police as an authorised entity. The
author believes that the main problem in this
regard is the formation of a mechanism of proof
(sources of evidence, methods of their record-
ing, determination of reliability, etc.) which
would ensure the achievement of objective
truth in proceedings on administrative offenses
and the adoption of an impartial decision on
the case on this basis (Ktitorov, 2009).

In general, the principle of legality is a basic
principle in the activities of actors of adminis-
trative and administrative procedure law. After
all, the principle of legality means the require-
ment of precise and strict adherence to the rules
of law. An administrative investigation by
the National Police should be conducted exclu-
sively on the basis of strict adherence to
the principle of legality. All procedural actions
of authorised entities should be carried out
exclusively within their competence, in strict
accordance with the law. Generally speaking,
legality as a principle can be defined through
aset of legal requirements directed to an author-
ised entity. Therefore, the principles of legality
and objective truth are inherent not only in
proceedings on administrative offenses but are
also characteristic of the conduct of an admin-
istrative investigation. Therefore, the principles
of legality and objective truth are decisive, basic
and fundamental for authorised actors, includ-
ing officials of the National Police, in the course
of the conduct of an administrative investiga-
tion.

3. Principles of conducting an administra-
tive investigation

In our view, the general principles of con-
ducting an administrative investigation should
also include the principle of fairness. Both pro-
ceedings on administrative offenses, in general,
and the conduct of administrative investiga-
tions shall comply with the principles of fair-
ness. "Fairness" should include an assessment
and measure of (Dzhuha, 2011, p. 122): obtain-
ing and verifying information, questioning wit-
nesses, evaluating evidence and making deci-
sions. Given the importance of the principle
of fairness in the conduct of an administrative
investigation, we propose to consider it as fun-
damental along with the principle of legality
and objective truth.

V.P. Yatsenko notes that proceedings on
administrative offenses are characterised by
the principle of publicity, the implementation
of which is associated with certain particulari-
ties (Iatsenko, 2015, p. 50). The principle of pub-
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licity is often understood as the process carried
out using powers, on behalf of the authorities
or the state (Iatsenko, 2015, p. 50). (Kolpakov,
Kuzmenko, Pastukh, Sushchenko, 2012, p. 399).
An administrative investigation in proceedings
on administrative offenses is the competence
of authorised entities, in particular, the National
Police of Ukraine. Officials of the National
Police are civil servants, and therefore act
on behalf of the State, within their powers
and in the manner prescribed by law, and express
the position of state institutions, i.e. act pub-
licly. Therefore, the principle of publicity inher-
ent in the conduct of an administrative investi-
gation in proceedings on administrative offenses
is implemented in this process.

The principle of official establishment of cir-
cumstances in a case, in our opinion, is inherent
primarily in administrative proceedings, as pro-
vided for in Article 9 of the Code of Adminis-
trative Judicial Procedure of Ukraine (Admin-
istrative Judicial Code of Ukraine, 2005)
and in proceedings on administrative offenses.
First of all, this principle obliges courts to take
measures to establish all the circumstances
of the case, including by identifying and request-
ing evidence on their own initiative. During
the conduct of an administrative investiga-
tion, the National Police shall also establish all
the circumstances in the case of administrative
offenses, as well as identify or request the neces-
sary evidence to resolve procedural issues that
arise in the course of the conduct of an adminis-
trative investigation.

Consequently, in our view, the principle
of publicity (official establishment of the cir-
cumstances in the case) in the course of the con-
duct of an administrative investigation by offi-
cials of the National Police of Ukraine is decisive
and fundamental.

The issue of correlation between the public
and the dispositive in administrative offense
proceedings is relevant. After all, disposition as
the ability of parties to administrative process
to dispose of their rights at their own discretion
within the limits provided for by administrative
procedure legislation also has its manifesta-
tions in proceedings on administrative offenses
(Mykolenko, 2012, p. 54).

With regard to the principle of discretion
in the conduct of administrative investiga-
tions, Article 19 of the Constitution of Ukraine
stipulates that the legal order in Ukraine is
based on the principles that no one may be
forced to do anything that is not provided for
by law. State authorities and local self-govern-
ment bodies and their officials shall act only on
the ground, within the scope of powers and in
the manner provided for by the Constitution
and laws of Ukraine (Constitution of Ukraine,

34

1996), which means that the powers of pub-
lic authorities are discretionary, i.e., an official
of the National Police, when making a deci-
sion, may act with a certain freedom of discre-
tion, within the law, has the opportunity to
apply the provisions of law and perform specific
actions (an action), among others, each of which
is lawful.

Therefore, the principle of publicity is
inherent in proceedings on administrative
offenses and in the conduct of administrative
investigations by officials of the National Police
of Ukraine.

There is a perspective that the principle
ofobjective truthismanifested in the requirement
to reflect the actual circumstances of the case
correctly and fully in the relevant procedural
documents. Such requirements should also be
based on the philosophical category of cogni-
tion, according to which objective reality exists
independently of the person and is considered
to be true if the true circumstances of the case
are adequately reflected in the person's mind
(Kolpakov, Kuzmenko, Pastukh, Sushchenko,
2012, p. 399). During the conduct of an admin-
istrative investigation, an authorised official,
in particular of the National Police, works
with information that needs to be investigated
and decided on whether such information cor-
responds to the objective truth. The principle
of objectivity is most often realised in the legal
qualification of an authorised entity, in particu-
lar, an official of the National Police.

According to M.V. Ktitorov,
the special principles inherent in both proceed-
ings on administrative offenses and the con-
duct of an administrative investigation include
the principle of efficiency and the principle
of simplicity and cost-effectiveness of the pro-
ceedings. The principle of efficiency, from his
perspective, reflects the principles related to
rapid response and timeliness of procedural
actions. This is manifested in the establishment
of short deadlines for the relevant procedural
actions (Ktitorov, 2009, p. 49).

The principle of simplicity
and cost-effectiveness of the proceedings
implies the simplicity of the procedure for
the conduct of an administrative investigation,
compared to, for example, criminal proceedings,
while the principle of cost-effectiveness is not
only about saving budgetary funds in the per-
formance of procedural actions, but also about
arational approach to the number of procedural
actions to solve the tasks of the administrative
investigation stage, which are determined by
the individual costs of their implementation
(Ktitorov, 2009, p. 50).

Therefore, these special principles are to
a certain extent also determinative, and author-
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ised officials, including of the National Police,
shall comply with them when exercising their
competence at the stage of administrative inves-
tigation.

4. Conclusions

As a result, the analysis of the principles
of proceedings on administrative offenses ena-
bles to form the system of principles for the con-
duct of an administrative investigation consists
of general and special principles. The imple-
mentation of these principles is essential for
the effective operation of authorised entities, in
particular, the National Police, in conducting

administrative investigations in cases of admin-
istrative offenses.

Thus, as of today, the fundamental principles
of the conduct of an administrative investigation
by the National Police as an authorised entity
cannot be assessed unambiguously as positive or
negative. This is due to the fact that, on the one
hand, this issue is regulated sufficiently at the leg-
islative level. On the other hand, this regulatory
framework has a number of gaps and shortcom-
ings which prevent the police from a full, efficient
and effective exercise of their administrative
and legal status in the relevant area.
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HAIIIOHAJIBHA IOJIIIIIA YKPATHU K YIIOBHOBAKEHUI CYB’EKT
3IACHEHHS AJIMIHICTPATUBHOT'O PO3CJIIJIYBAHHS

Anoraiisi. Mema. MeTolo cTaTTi € BUHAYEHHS 3aca/l 3/l ICHEHHS a/IMiHICTPATHBHOTO PO3CJIi Ty BaHHSI
HarionanbHoto 11os1iticto Ykpainu ik yrnoBHOBaskeHUM cy0'ektoM. Pezyavmamu. 3ilicHeHHs aiMiHi-
CTPATUBHOTO PO3CJIilyBaHHA Y TIPOBAJIXKEHHI 10 CIpaBaX PO aJIMiHICTPATUBHI TPABONIOPYIIEHHS € KOM-
METEHITIEI0 YIOBHOBaKEHNX cy6’ekTiB, 30kpeMa opranis Harfionamsroi mosirii Ykpainu. [Tocamosi ocobi
HamionanmpHoi nomitii € nep;kaBHUMEI C]Iy)K60BLIHMI/I, a OTXe, IIIOTH Bij iMeHi /lep:kaBu, B MeKax CBOIX
MOBHOBaXKEHb 1 y €110ci6, mepeadadeHnii 3aKOHOM, Ta BUPAKAIOTh TIO3UIIIIO AePKAaBHUX YCTaHOB, TOOTO
HitoTh my6aiuno. Tak, mpuHIMII yGAIYHOCTI MpUTaMaHHUH 3IICHEHHIO aAMIHICTPATMBHOIO PO3CIIiLy-
BaHHSA y MPOBA/UKEHHI MO CTIPaBaxX MPO a[MiHICTPATHUBHI MTPABOIOPYIIEHHS 1 Peayi30By€EThCS Y IIHOMY
poreci. 3arpornoHOBaHO PO3IJIAAATH «3/IICHEHHS a/IMIHICTPATHBHOTO PO3CJIiyBaHHS» SIK peasisallito
OpraHamy, Ha/[IIEHUMU aJMiHICTPATUBHO-IOPUCANKIIHHUMI [TOBHOBKEHHSAMMU, KOMILIEKCY IPOIECy-
ANbHUX J# MO0 BUABJIECHHS Ta MEPEBipkM 00CTaBuH i (haKTiB, MO MAIOTh 3HAYEHHS /IS HOMEPEAHbOI
kBastidikarlii BUNHEHOTO TIPABOTIOPYIIEHHS, Ta Ti/ICTaB /IS TIOPYIIEHHST TIPOBA/KEHHS Y CIIPaBi HA CTajIii
aIMiHICTPATUBHOTO PO3CTIAYBaHHS. 3 OIJISALY Ha 3a3HaueHe BUIIE 37[iHCHEHHS aMiHiCTPATHBHOTO PO3-
cigyBanHs opranamu HartionaapHoi mosminii € caMOCTIHHIM TIMKJIOM IIOJIO peastizaliii yIOBHOBasKeHH-
Mu cy6’eKTaMu MO CBOEI KOMIIETEHILI], 10 MA€ CBOW crenudiuHy MeTy, 3aBIaHHs Ta 0COOIMBOCTI.
Bucnogxu. 3po6ieno BUCHOBOK, 1[0 CHCTEMA TTPUHITAITIB 3/ HCHEHHS aAMiHICTPATUBHOTO PO3CJIiTyBAHHS
CKJIQIAETHCS 13 3aTAIPHNX Ta CTIeTiaTbHIX TPUHINTIB. Peamizariis X NpUHIINIIB Ma€ CyTTEBE 3HAUCHHS
JUIs epeKTHBHOT isIbHOCTI YIOBHOBaKEHHUX cy( €KTiB, 30KpeMa opranis HarionaabHol momiiii, mix yac
3MTICHEHHS a/[MiHICTPATHBHOTO PO3CTiIyBaHHS y CIPaBax Mpo afIMiHiCTPaTUBHI mpaBonopymenHs. Tak,
Ha CBOTO/THI 3aCajiN 3/IFICHEHHS a/IMiHICTPATUBHOTO PO3CJiayBaHHs opranamn HariorampHOI momiIii Sk
YIOBHOBKEHUM Cy0’€KTOM He MOJKHA OL[IHUTU OJHO3HAYHO 3 IO3UTUBHOIO YU HETATUBHOIO OOKY. 3a3Ha-
YeHe MOSACHIOETHCS THM, 110 Ha 3aKOHO/[aBYOMY PiBHI BKa3aHe MUTAHHS JJOCUTD JIeTAJIbHO PErJaMeHToBa-
HO. A 3 iHIIOTO GOKY, BKa3aHe HOPMATUBHO-IIPABOBE 3a0€3I1eUEHHS] MA€ HU3KY IIPOTAJINH Ta HEJOJIIKIB, SIKi
3aBKAIOTD MOJIIiT TOBHOIO MipOIo, sIKICHO Ta e()eKTUBHO Peasi3oByBaTU CBill aMiHiCTPATHBHO-TIPABO-
BUH CTATYC Y BiTIOBITHOMY HAIIPSIMi.

KmouoBi cioBa: NpuHIMIHM, aJMiHICTPATUBHE CYIOYMHCTBO, a/MiHICTPATHBHI IIPABONOPYIIEHHS,
JIOKa3, HOBHOBAKEHHS.
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PHASES OF PREPARATORY PROCEEDINGS
AS A STAGE OF ADMINISTRATIVE PROCEEDINGS

Abstract. Purpose. The purpose of the article is to define the essence and features of preparatory
proceedings as a stage of administrative proceedings, as well as to distinguish judicial procedures at each
of its phases. Results. The article analyses the provisions of the Code of Administrative Procedure
of Ukraine which regulate preparatory court procedures by an administrative court at the stage
of preparatory proceedings. The author reviews scholars’ perspectives on the division of the preparatory
proceedings into certain phases, and notes that such division should be specified depending on the form
of action proceedings. The author analyses the particularities of preparatory proceedings as a stage
of court proceedings which are considered under the rules of general action proceedings. It is noted that
in this case the preparatory proceedings will consist of four phases, one of which is optional. The author
highlights the issues of consideration of court proceedings under the rules of simplified action proceedings
and concludes that on such grounds the preparatory proceedings consist of two phases. The author analyses
the particularities of consideration and resolution of an administrative case or a separate procedural issue
without summoning the parties to the case. The author emphasises the difficulty of making a court decision
without holding a preparatory hearing if both parties have filed a motion to consider the case in their
absence. It is substantiated that the preparatory proceedings are divided into certain phases which depend
on the form of action proceedings. It is noted that the phases of preparatory proceedings, depending on
the content of a particular case, consist of certain preparatory court procedures. It is determined that
the preparatory court procedures at the phase of appeal and cassation proceedings closely overlap
with the preparatory actions to be performed by a judge at all phases of the preparatory proceedings,
but the specificity is that the appeal is against a court decision, and not against the body or official who
issued the initial decision. Conclusions. The author concludes that the main purpose of preparatory court
procedures is to ensure that all measures permitted by law aimed at timely, comprehensive, objective
and cost-effective consideration of a case are implemented, and an additional purpose is to reconcile
the parties before the trial on the merits.

Key words: preparatory proceedings, preparatory court procedures, phases, general action proceedings,
simplified action proceedings, written proceedings, appellate proceedings, cassation proceedings.

1. Introduction

The ongoing reform processes in our country
cannot exist without certain legislative changes.
Such changes should, first and foremost, ensure
better protection of the rights and interests
of citizens that have been violated or disputed,
as well as improve the quality and efficiency
of administrative proceedings. Along with
making a legitimate and well-reasoned deci-
sion, the court should also save resources, both
material and procedural. Allowing for the above
requirements related to the processes dictated
by modern realities will help to strengthen
the rule of law in the state.

The relatively new version of the Code
of Administrative Procedure of Ukraine (here-

© N. lichyshyn, 2022

inafter — the CAPU) as of December 15, 2017
introduced significant changes regarding such
a stage of administrative proceedings as pre-
paratory proceedings.

Scholars of various branches of law have
studied preparatory proceedings as a stage
of the judicial process, in particular, a signifi-
cant contribution in this field has been made
by Kh.I. Kit, D.V. Rozhenko, O.A. Banchuk,
R.O. Kuibida and M.I. Khavroniuk, Yu.Yu.
Tsal-Tsalko. However, despite the wide inter-
est of the scientific community, this issue in
the context of administrative proceedings is not
sufficiently studied.

The purpose of the article is to define
the essence and features of preparatory proceed-
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ings as a stage of administrative proceedings, as
well as to distinguish judicial procedures at each
of its phases.

2. Stages of administrative proceedings

Preparatory proceedings are a stage
of administrative proceedings that is the basis
for the correct, comprehensive and prompt res-
olution of a case on the merits, and if ignored,
may have negative consequences for the entire
subsequent judicial process, such as violation
of the time limits for consideration of the case
or reversal of court decisions. The effectiveness
of the court's activity in considering and resolv-
ing administrative cases and the possibility
of the best fulfilment of justice tasks are largely
due to the quality of administrative actions
taken at the stage of preparatory proceedings
(Keleberda, 2018, p. 66). Thus, in administrative
cases, preparatory proceedings are the basis on
which further proceedings in the case develop
and which largely determine the outcome
of the trial.

The stage of preparatory proceedings as
a preparatory procedure begins with the com-
mencement of the proceedings and ends with
the closure of the preparatory hearing. However,
the latter applies to the consideration of cases
under the rules of general action proceedings.
After that, the judge who has opened the case
(this is logical, since he or she has already famil-
iarised himself or herself with the filed statement
of claim and has an idea of the materials submit-
ted to it) shall perform a number of procedural
actions. The nature of such actions depends to
a certain extent on the particularities of the dis-
puted legal relations, namely on their subjective
composition and factual circumstances to be
established by the court.

The preparatory proceedings shall be con-
ducted within sixty days from the date of com-
mencement of the proceedings, but in excep-
tional cases this period may be extended for
no more than thirty days at the request of one
of the parties or on the initiative of the court
(Code of Administrative Procedure of Ukraine,
2005). As for the time limit for preparatory
proceedings during the consideration of a case
under the rules of simplified action proceedings,
the legislation in force does not clearly establish
it but, relying on the analysis of the provisions
specified in Articles 257-263 of the CAPU, it
can be concluded that this period may last from
15 to 30 days.

Asnoted above, the preparatory proceedings
have their own phases. In the legal literature, it is
customary to divide this stage into three phases:
the initial phase begins when the administrative
court issues a decision to initiate proceedings in
the case; the main phase begins when the deci-
sion to hold a preliminary court hearing is made;
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the final phase is when the court adjudicates on
the results of the preparatory proceedings (Kit,
2013, p. 137). We agree that the stage of pre-
paratory proceedings consists of certain phases,
however, it should be noted that they depend
on the form of the action proceedings, which
should be determined at the point of its opening.

According to the new CAPU, administra-
tive proceedings are conducted in the manner
of action proceedings in two forms: general (the
CAPU, Article 12, part 3) or simplified (the
CAPU, Article 12, part 2).

The rules of general action proceedings
apply to cases concerning 1) appeals against
legal regulations; 2) decisions, actions and inac-
tion of a public authority, if such actions caused
material damage exceeding five hundred times
the subsistence minimum for able-bodied per-
sons; 3) expropriation of land and other real
estate located on it for reasons of public neces-
sity; 4) appeals against a decision of a public
authority, on the grounds thereof it may claim
the recovery of funds in an amount exceeding
five hundred times the subsistence minimum
for able-bodied persons; 5) appeals against
decisions of the National Commission for
Rehabilitation in legal relations arising under
the Law of Ukraine "On Rehabilitation of Vic-
tims of Repressions of the Communist Totali-
tarian Regime of 1917-1991"; 6) appeals against
individual acts of the National Bank of Ukraine,
the Deposit Guarantee Fund, the Ministry
of Finance of Ukraine, the National Securities
and Stock Market Commission, and decisions
of the Cabinet of Ministers of Ukraine, as defined
in part one of Article 266-1 of the CAPU (Code
of Administrative Procedure of Ukraine 2005).
As we can see, these categories of cases can be
classified as complex, as they require more time
and more procedural steps to be resolved.

With regard to the simplified action proceed-
ings, their purpose is to consider cases of minor
complexity and other cases. The list of cases fall-
ing into this category is defined in the CAPU,
Article 12 part 6, analysing the provisions
thereof we can conclude that the features of sim-
plified action proceedings are: 1) completion
of the procedural cycle within a certain court
instance; 2) reduction of the number of pro-
cedural actions or systemic change in the way
they are performed; 3) narrowing of the proce-
dural capabilities of the court and participants
in the process; 4) limited application to a certain
range of cases (Zavalniuk, 2017, p. 15). There-
fore, the priority in the consideration of cases
of minor complexity is to reduce the time of con-
sideration, which should be alongside compli-
ance with all the principles on which the case
consideration process is based. Obviously, this
is the reason why certain phases of the prepara-
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tory proceedings may be excluded due to their
inappropriateness in a particular case.

In our opinion, the first phase of the prepara-
tory proceedings as a preparatory procedure
under the rules of general action proceedings
is the formation of the case for the preparatory
hearing. The main task of this phase is to create
organisational and procedural prerequisites for
the effective conduct of the preparatory hearing.

At this stage, the judge shall familiarise
himself with the case file in detail in order to
finally determine the subject matter of the dis-
pute and the nature of the disputed legal rela-
tionship and sends copies of the decision to
open the proceedings, copies of the statement
of claim and the documents attached thereto.
At this stage, the defendant has the right to file
a response.

Next, it is necessary to establish the exist-
ence of controversial issues that may further
adversely affect the course of the case and, if pos-
sible, ensure their resolution at the first phase
of the second stage by establishing the circum-
stances to be proved. This goal can be achieved
by obtaining or requesting evidence from
the parties to the dispute.

The next judicial procedure at the phase
of forming the case for the preparatory hearing
is to determine the composition of the persons
who shall participate in the preparatory hear-
ing. Here it is important to determine the com-
position of the court, decide whether the par-
ties to the case (or their legal representatives)
shall be present in person, and ensure that
the above-mentioned persons are duly notified
of the time and date of the preparatory hearing,
which is also decided at the phase of forming
the case for the preparatory hearing.

In turn, if the case is considered under
the rules of simplified action proceedings,
the first phase of the preparatory proceedings
stage will be the preparation of the case for trial,
as no preparatory hearing is held in cases related
to this form of administrative proceedings. Such
a conclusion can be made based on the provi-
sions of the CAPU, Article 171, part 9, clause
5, which states that when commencing proceed-
ings in an administrative case, the court shall
specify in its decision the date, time and place
of the preparatory hearing if the case will be
considered under the rules of general action
proceedings (Code of Administrative Procedure
of Ukraine, 2005). In this case, the main burden
of preparatory procedures for the stage of con-
sideration of the case on the merits will fall on
the phase of preparation of the case for trial,
during which all the tasks of the stage of pre-
paratory proceedings specified in the CAPU,
Article 173, part 2, shall be fulfilled. Therefore,
we do not agree with the opinion of some schol-

ars who equate the concepts of "preparatory
proceedings” and "preparation of the case for
trial”.

The second phase of the preparatory pro-
ceedings, if the case is considered under the rules
of general action proceedings, can be a prepara-
tory hearing. Having received all the necessary
documents and evidence in the case, at this
phase, all the details of the case are clarified,
the procedure for clarifying the circumstances
is established, and the date, time and place
of the substantive hearing are determined. All
applications and motions submitted to the court
are considered. If necessary, relevant expert
examinations are appointed, the term and pro-
cedure for settling the dispute with the partic-
ipation of a judge is set, if it is consented to do
so, and other actions are taken to ensure that
the case is considered on the merits in a correct
and timely manner.

With regard to the decision to involve
third parties in the proceedings, the participa-
tion of bodies and persons authorised by law
to go to court in the interests of other per-
sons, and the involvement of other parties to
the proceedings, such decisions may be made
both at the first and second phases of the pre-
paratory proceedings.

In general, the list of court procedures
at the preparatory hearing phase is quite diverse.
The further course of the case and the most
important processes of its organisation depend
on their quality. Given the wide range of issues
that arise during the analysis of the second phase
of the preparatory proceedings, that is, the pre-
paratory hearing, we consider they require fur-
ther research in our next studies.

The third phase of the preparatory pro-
ceedings, in our opinion, is the performance
of procedural actions that shall be performed
before the end of the preparatory proceedings
and the commencement of the consideration
on the merits. However, the review of a number
of court rulings enables to conclude that this
phase is optional and should be performed based
on the content of a particular case.

3. Particularities of legal effects in pre-
paratory proceedings

Each court procedure shall result in the rel-
evant legal effects, so the issuance of a court
decision based on the results of the preparatory
proceedings is a mandatory phase of the pre-
paratory proceedings. If the case is considered
under the rules of general action proceedings,
this phase will be the fourth. In turn, since
the CAPU does not provide for a preparatory
hearing in the course of resolving disputes
under the simplified action proceedings, in this
case, the court decision based on the results
of the preparatory proceedings is the second
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and final phase of the second stage of adminis-
trative proceedings.

At this phase, the court shall issue one
of the rulings.

First, if there are grounds, the exhaustive list
of which is set forth in the CAPU, Article 240,
part 1, the court may decide to leave the claim
without consideration (Code of Administrative
Procedure of Ukraine, 2005). The decision to
leave the claim without consideration will have
its own procedural effects in the form of the con-
cerned parties’ right to re-apply to the court
with a claim in the general procedure, provided
that the reasons that have been the basis for its
adoption are eliminated.

Second, if there are grounds specified in
the CAPU, Article 238, part 1, the court may
issue a decision to close the proceedings in
the case (Code of Administrative Procedure
of Ukraine, 2005). In essence, this means that
the court is done with the case. The procedural
effects of such a decision are significantly differ-
ent from the effects of leaving a claim without
consideration, since after the case is closed, it
is impossible to re-apply to the court regard-
ing a dispute about the same subject matter, on
the same grounds and by the same parties.

It should be noted that both rulings may be
appealed within the time limit established by
law.

Third, after all preparatory procedures
of the preparatory proceedings stage are com-
pleted, in particular, all claims and objections
are specified; all issues related to the compo-
sition of the parties to the case are clarified;
the facts to be established to resolve the dispute
are determined; evidence to be used by the par-
ties to substantiate their arguments or objec-
tions are determined and deadlines for their
submission are set; other actions necessary to
prepare the case for trial have been taken (Kiv-
alov, Kharytonov, Kharytonova, 2009, p. 360),
the court issues a ruling to close the preparatory
proceedings and set the case for trial on the mer-
its. In addition to the prescribed details, this
ruling shall specify what preparatory actions
have been taken and indicate the date, time
and place of the trial.

This ruling is the ground for the imme-
diate sending of summonses to the parties to
the case, and notification summonses to the per-
sons involved in the case regarding the perfor-
mance of procedural actions in which their
participation is not required (Articles 124-131
of the CAPU). In turn, the defendant is sent cop-
ies of the statement of claim and the documents
attached thereto (provided that they were not
served during the preparatory hearing).

A court decision in the preparatory hearing
in case of withdrawal of a claim, recognition
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of a claim, or reconciliation of the parties is
made in accordance with the procedure estab-
lished by Articles 189 and 190 of the CAPU
(Code of Administrative Procedure of Ukraine,
2005). In general, this issue is quite voluminous
and has many grounds for consideration, so we
propose to study it in more detail in our further
work.

Copies of court decisions based on the results
of preparatory proceedings are sent to parties
concerned.

It should be noted that at the stage of pre-
paratory proceedings, there are certain particu-
larities in the resolution of a public law dispute
in written proceedings.

Written proceedings are consideration
and resolution of an administrative case or
a separate procedural issue in a court of first
instance, court of appeal or cassation without
notification and/or summoning of the par-
ties to the case and holding a court hearing
on the ground of case materials in cases estab-
lished by the CAPU (Code of Administrative
Procedure of Ukraine, 2005). In this form,
an administrative case may be considered pro-
vided that the plaintiff, when filing a statement
of claim with the court, simultaneously files
a motion to consider the case without his/her
presence. Such actions are based on the provi-
sions specified in the CAPU, Article 161, Part 5,
which states that "if necessary, the claim shall
be accompanied by the plaintiff's petition
and statements on consideration of the case
under the rules of simplified claim proceed-
ings,...etc.” (Code of Administrative Procedure
of Ukraine, 2005). By "etc." it should be under-
stood that the list of motions that may be filed
by the plaintiff in the statement of claim is not
exhaustive, and therefore any motion may be
filed, including a motion to consider the case
in his/her absence. In turn, the defendant may
also file a motion for the case to be heard in his
or her absence. And then a situation may arise
when a public law dispute can be resolved only
if the materials available to the court are suffi-
cient to make a lawful and reasonable decision
(Keleberda, 2018, p. 67). Although the prepara-
tory proceedings in the written proceedings
are based on general provisions that constitute
the content of the preparatory proceedings
and shall be applied in all cases without excep-
tion. Therefore, in our opinion, in this case it is
still advisable not to neglect the stage of the pre-
paratory hearing.

Further, we propose to define the particu-
larities of preparatory procedures during appeal
and cassation proceedings.

Appellate proceedings are an optional stage
of administrative proceedings regulated by
the CAPU, which consists of a range of court
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procedures, the content of which is related to
the review by the administrative court of appeal
of a court decision which has not entered into
force (Keleberda, 2018, p. 118). After com-
mencement of the appellate proceedings, a court
of appeal proceeds to the next phase — the appel-
late hearing, which in turn consists of two parts:
preparation of the case for the appellate hearing
and the hearing of the case in opening.

When preparing a case for trial, the report-
ing judge shall perform a number of preparatory
court procedures: 1) to establish the composi-
tion of the participants in the court proceedings.
If it is established that the decision of the court
of first instance may affect the rights and obli-
gations of a person who did not participate in
the case, he/she shall involve such person in
the case as a third party who does not make inde-
pendent claims regarding the subject matter
of the dispute; 2) to establish the circumstances
referred to by the parties to the case as the basis
for their claims and objections; 3) to establish
which circumstances are admitted and which
are denied by the parties to the case; 4) to invite
the parties to the case to submit new evidence
to which they refer, or requests it at the request
of the person who filed the appeal or on its own
initiative; 5) to decide on the validity of the rea-
sons for not submitting evidence to the court
of first instance; 6) at the request of the parties
to the case, to resolve the issue of calling wit-
nesses, appointing an expert examination, court
orders for the collection of evidence, involving
a specialist, interpreter in the case; to resolve
other written requests of the parties to the case;
7) to resolve the issue of the possibility of writ-
ten proceedings on the materials available in
the case in the court of appeal; 8) to resolve
other issues necessary for the appeal consider-
ation of the case (Code of Administrative Pro-
cedure of Ukraine, 2005). Therefore, the list
of preparatory court procedures is not exhaus-
tive and will depend on the specific case. The
final result of preparing a case for appeal should
be a decision by the panel of judges to assign
the case for consideration, having previously
carried out additional preparatory actions, if
necessary, as well as notifying the parties to
the case of the date, time and place of its consid-
eration, if the case is not considered in written
proceedings.

In turn, cassation proceedings are the activi-
ties of the cassation court regulated by the provi-
sions of the CAPU to verify the legality of court
decisions that have entered into force due to
the incorrect application of substantive law by
the courts of first and/or appellate instances
or violation of procedural law (Halunko,
Dikhtiievskyi, Kuzmenko, Stetsenko, 2018, pp.
318-322).

Both after the commencement of appellate
and cassation proceedings, proper preparation
of the case for consideration shall be ensured.
However, cassation proceedings, unlike appel-
late proceedings, consist of three phases:
1) preparation of the case for cassation; 2) pre-
liminary consideration of the case; 3) cassation
proceedings of the case in court. We propose to
analyse the first two phases in detail.

For example, when preparing a case for
cassation, the reporting judge shall perform
the following judicial procedures: 1) to deter-
mine the composition of the parties to the case;
2) to resolve the written motions filed by
the parties to the case; 3) to decide on the pos-
sibility of preliminary consideration of the case
or written proceedings on the basis of the mate-
rials available in the case in the court of cassa-
tion; 4) to decide on the suspension of execution
of the appealed court decisions; 5) to resolve
other issues necessary for the cassation review
of the case (Code of Administrative Procedure
of Ukraine, 2005). Similar to preparatory court
procedures in appellate proceedings, the list is
not exhaustive,

After preparatory actions, the reporting
judge assigns the case for cassation considera-
tion in a court hearing or in written proceedings
based on the materials available in the case. The
parties to the case are notified of the date, time
and place of the hearing if the case is considered
with their notice in accordance with the CAPU
(Code of Administrative Procedure of Ukraine,
2005).

The next phase is the preliminary consid-
eration of the case, which shall be conducted
within five days after the report is drawn up by
the reporting judge without notifying the par-
ties to the case. At this phase, the reporting
judge reports to the panel of judges on the cir-
cumstances of the case that are necessary for
the cassation court to make a judgment. As
a result of the preparatory procedures, the cas-
sation court shall make one of the following
decisions: 1) on appropriate grounds, to dis-
miss the cassation appeal and leave the judg-
ment unchanged; 2) if appropriate grounds are
present, to cancel the court decision; 3) to set
the case for consideration in court, if the cassa-
tion proceedings do not provide for considera-
tion of the case in written proceedings (Code
of Administrative Procedure of Ukraine, 2005).
A case may be scheduled for consideration
in court only if at least one judge of the court
has reached such a conclusion. The ruling on
the appointment of the case for consideration in
court shall be signed by the entire court.

As we can see, the above closely overlaps
with the preparatory actions to be performed
by a judge at all phases of the preparatory
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proceedings in the court of first instance, but
the specificity of court procedures at the stage
of preparing a case for appeal or cassation is that
the appeal is against a court decision, and not
against the body or official who issued the initial
decision.

4. Conclusions

Therefore, the main purpose of the pre-
paratory court procedures to be performed
by a court of any instance prior to the stage

(stage in case of cassation or appellate pro-
ceedings) of consideration of the case on
the merits is to ensure that all measures per-
mitted by law aimed at timely, comprehensive,
objective and cost-effective consideration
of the case are taken. Moreover, an additional
purpose can be identified, which is to recon-
cile the parties before the trial on the merits.
In our opinion, this is the essence of the pre-
paratory proceedings.
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ETAIIA IJITOTOBYOTO ITPOBA/IKEHHSA K CTAJIIT
AIMIHICTPATUBHOI'O CYTOYNHCTBA

Anoranis. Mema. Metoio CTaTTi € BU3HAYEHHS CYTHOCTI T4 O3HAK IiAITOTOBYOTO MPOBA/KEHHS SIK
CTajlii aMiHICTPAaTUBHOTO CY[OYMHCTBA, a TAaKOXK BHOKPEMJICHHST CYZIOBUX ITPOIELypP HA KOKHOMY 3 ii
erariB. Pesyavmamu. Y ctaTTi MpoaHasizoBaHo 1mosoxkeHHS Kojekcy aiMiHiCTpaTUBHOTO CYJI0YMHCTBA
Ykpainwu, sKi perJaMenTyIoTh BUKOHAHHS Mi/[ITOTOBYMX CYZI0BUX MPOLEAYP AAMiHICTPATUBHIM CY/IOM Ha
CTajIii MATOTOBYOTO TPOBAKEHHS. PO3IITHYTO MO3UIIII0 HAYKOBINB IOAO PO3/IiTEeHHS HA TIEBHI eTann
crafii mAroToBYOTO MPOBAIKEHHS, TIPU 1[HOMY 3a3HAYEHO, 10 TAKWH MOALN HeOOXiIHO KOHKPETH3yBa-
TH 3aJ€KHO Bi (OPMH TO30BHOTO TpOBasKeHHs. IIpoaHamizoBaHo 0cOGJIMBOCTI IHATOTOBYOTO IMPO-
Ba/DKEHHS K CTajlii CyZI0BOTO MPOBAKEHHS, SIKe PO3TJISIAETHCS 3a TIPABUIAMU 3araTbHOTO TT030BHOTO
ITPOBA/PKEHHS. 3a3HAYEHO, [0 B TAKOMY BHITA/IKY Ii/ITOTOBYE MPOBA/PKEHHS CKJIAIATUMETHCS 3 YOTHPbOX
€TalliB, O/IMH 3 AKUX € (aKyJsTaTUBHUM. BUCBIT/IEHO MUTAHHS PO3IJIALY CY/I0BOTO ITPOBA/PKEHHS 32 Ipa-
BUJIAMH CIIPOLIEHOTO TI030BHOTO IIPOBA/KEHHS Ta 3p00JIEHO BUCHOBOK, 110 3a TAKKX I/ICTaB MiArOTOBYE
[POBAJIKEHHsI CKJIAJIAEThCS 3 BOX eTariB. [IpoanasizoBaHo 0co6JIUBOCTI PO3IJISALY 1 BUDILIEHHS a[MiHi-
CTPaTUBHOI cripaBu a0 OKPEMOTO MPOIECYATbHOTO IINTaHHs Oe3 BUKJINKY YYaCHUKIB cripaBu. Harosomre-
HO Ha CKJIQJHOCTI IPUIHATTS CYZ0BOTO PillleHHs 6€3 POBE/IeHHs IIAr0TOBYOrO 3acilaHHs y pasi, AKIIO
00W/IBi CTOPOHU TIOAJIU KJIOIOTAHHS [IPO PO3LJIsi] CIIPABH 3a IXHbOI BicyTHOCTI. OGIPYHTOBAHO, 110 T1ijl-
TOTOBYE MPOBA/KEHHS MOIISETHCS Ha MeBHI €TaIH, sKi 3ajearth Bil (GOPMH 030BHOTO MTPOBA/UKEHHS.
3a3HaueHo, IO eTany MiAr0TOBYOTO MTPOBA/PKEHHST 3a/I€3KHO Bifl 3MiCTY KOHKPETHOI CTIPaBU CKJIAAI0OThCS
3 NIeBHUX IIiITOTOBYMX CYAOBUX Ipolieyp. BusHaueHo, mo migrorosyi cy10Bi Npoleypy Ha cTajil ate-
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JIAIIHOTO Ta KacaliiiHOTo TPOBa/PKEHHS TICHO MepPecikKaloThCs 3 MiATOTOBYUME [isIMH, SIKi MAIOTh OYTH
BUKOHaHI CyJUIeI0 Ha BCIX eTanax cTafii MmiroToBuoro IMpoBajiKeHHs, IPOTe 0COOMMBICTIO € OCKAPKEHHS
pillleHHsI Cyay, @ He OpraHy 4 MOCAI0BOI 0coOH, siKa BH/[asa IlepBUHHe pintenus. Bucnosxu. 3pobieno
BUCHOBOK, IT[0 OCHOBHOIO METOIO ITITOTOBYKX CYAOBUX TIPOIEAYD € 3a0e3TeyeH s BAKOHAHHS BCiX 103BO-
JIEHUX 3aKOHOM 3aXO/IiB, CIIPAMOBAHKX Ha CBOEYACHUIA, BCeGiuHMM, 00’ €KTUBHUI Ta EKOHOMIYHUI PO3TJIS
CIIpaBH, a I0/IATKOBOIO METOI0 — IIPIMUPEHHS CTOPIH /[0 CYZ0BOTO PO3IJISY CIIPABY IO CYTi.

KiiouoBi ciioBa: 1mijiroToBYe POBAJKEHHS], TI/ITOTOBYI CY/IOBI TIPOIIE/LYPH, €TaIlH, 3aTajibHe 030BHe
TIPOBAIKEHHSI, CIIPOIIleHe MO30BHE MTPOBAKEHHS, MIChMOBE TIPOBA/)KEHHS, amlesIsIiiiHe TPOBAKeHHS,
Kacarfiifue mpoBaJI>KEeHHS.
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THE CONCEPT AND ROLE OF ORGANISATIONAL
AND LEGAL FRAMEWORK FOR ACTIVITIES

OF IMPLEMENTERS OF INTERNATIONAL
STANDARDS IN HUMAN RIGHTS PROTECTION

Abstract. Purpose. The purpose of the article is to define the concept and role of the organisational
and legal framework for the activities of implementers of international standards in human rights
protection. Results. The article, relying on the analysis of scientific views of scholars and provisions
of currentlegislation, characterises the organisational and legal framework for the activities of implementers
of international standards in the field of human rights protection. The author's original definition of this
concept is proposed. The author emphasises the importance of the organisational and legal framework
for the activities of implementers of international standards in the field of human rights protection.
Judicial practice as a source of implementation and adoption of international human rights standards
in Ukraine is under focus, because although judicial precedent is not recognised in our country as
a source of law, it cannot be denied that it is the results of the work of courts that primarily determine
the real level of implementation of these standards in the country, since only courts are authorised to
administer justice in Ukraine, and, accordingly, a court decision is an important indicator of whether
the goals pursued by the process of implementing international standards are achieved. Conclusions.
Therefore, the organisational and legal framework for the implementation of international standards
in the field of human rights protection is a set of principles and rules (provisions), stipulated in
international and national legislation, according to which these standards are implemented (enshrined
and applied) within the country. Organisational and legal frameworks facilitate the implementation
of international human rights standards, due to: the necessary focus and consistency; implementation by
competent entities — Ukrainian legislation clearly defines and delimits the powers of public authorities
to recognise and formalise international standards, as well as to ensure the practical implementation
of their requirements at the national level; implementation that meets national interests and the specifics
of the organisation and functioning of law enforcement and human rights mechanisms and institutions;
support by means of state influence, which is an important condition for guaranteeing the reality, rather
than declarative nature, of the standards under study, although it should be noted here that this is possible
only when the state itself is truly interested in implementing the relevant standards, and does not proclaim
them only for the sake of declaring its intentions that have no practical value.

Key words: organisational and legal framework, activities, actor, implementation, international
standards, human rights protection.

1. Introduction

The Law of Ukraine "On the National Pro-
gram for the Adaptation of Ukrainian Legisla-
tion to the EU acquis” stipulates that the pur-
pose of adapting Ukrainian legislation to the EU
acquis is to achieve compliance of the Ukrainian
legal system with the acquis communautaire,
considering the criteria set by the European
Union (EU) for states that intend to join it.
The adaptation of Ukrainian legislation is a sys-
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tematic process that includes several successive
stages, each of which should achieve a certain
degree of compliance of Ukrainian legislation
with the EU acquis. The stages of the Program's
implementation are determined allowing for
the stages of legislative adaptation. The first
stage of the Program is designed for the period
until the end of the PCA. The periods of the next
stages of its implementation will be determined
depending on the results achieved at the pre-
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vious stages, the economic, political and social
situation in Ukraine, as well as the development
of relations between Ukraine and the European
Union. Adaptation of Ukrainian legislation to
the EU acquisis a priority component of the pro-
cess of Ukraine's integration into the Euro-
pean Union, which, in turn, is a priority area
of Ukraine's foreign policy (Law of Ukraine On
the National Program of Adaptation of the Leg-
islation to the EU acquis, 2004).

Some problematic issues related to
the implementation of international standards
in the field of human rights protection have been
considered in scientific works by Yu. Bytiak,
O. Bezpalova, 1. Holosnichenko, V. Zhyvytskyi,
A. Komziuk, O. Mykolenko, O. Solomatina, Kh.
Yarmaki and many others. However, despite
a considerable number of scientific achieve-
ments, scholars have not virtually focused on
the issue of the organisational and legal frame-
work for the activities of implementers of inter-
national standards in the field of human rights
protection.

The purpose of the article is to define
the concept and role of the organisational
and legal framework for the activities of imple-
menters of international standards in the field
of human rights protection.

2. Implementation of international stand-
ards in human rights protection

With regards to the introduction of inter-
national standards in the state, in particular, in
the field of human rights protection, researchers
usually focus on its implementation in Ukrain-
ian legislation. The latter can be understood
in two aspects, namely: 1) systemic, according
to which it is a set of relevant organisational,
legal and other means, forms and methods
(ways, techniques) through which interna-
tional human rights standards are implemented
at the domestic level; 2) functional, which char-
acterises implementation as targeted activities
(work) of competent entities to ensure proper
implementation of the standards under study
at the domestic level.

The current legislation does not clearly
define the conceptual and terminological con-
struct of "organisational and legal principles” or
"legal principles”, although these terms are often
used in the text of various laws, in particular in
their titles, for example, the Laws of Ukraine
"On organisational and legal principles of com-
bating organised crime”, "On basic principles
of state supervision (control) in the field of eco-
nomic activity", "On principles of state regu-
latory policy in the field of economic activity”,
etc. In the dictionary, scientific and educational
literature, the term "principle” is interpreted as
the basis of something, the main thing on which
something is grounded; the initial, main posi-

tion; the basis of the worldview, a rule of behav-
iour; a way, a method of doing something (Busel,
2005, p. 419). V.V. Nazarov notes that the prin-
ciples should be understood as the basic starting
points of any scientific system, theory of an ide-
ological trend, etc. Considering the principles
of criminal proceedings, he interprets them as
the main, initial points on which, in turn, more
detailed provisions are based. These are the ini-
tial regulatory and guiding principles expressed
in criminal procedure law, which characterise
its content and the laws of social life enshrined
in it, and which have been enshrined in the Con-
stitution of Ukraine, the Code of Criminal Pro-
cedure and other regulations (Nazarov, Omeli-
anenko, 2008, p. 31).

Therefore, it is worth considering the key
sources of the organisational and legal frame-
work for the implementation of international
standards in the field of human rights protec-
tion, among which the Constitution of Ukraine
should be highlighted. With regard to the direct
implementation of international human rights
standards, the Constitution clearly stipulates
that: international treaties in force, ratified
by the Verkhovna Rada of Ukraine, are part
of the national legislation of Ukraine; everyone
has the right, after exhausting all national legal
remedies, to apply for the protection of his or
her rights and freedoms to the relevant inter-
national judicial institutions or to the relevant
bodies of international organisations of which
Ukraine is a member or participant (The Con-
stitution of Ukraine, 1996). In other words, in
its Basic Law, Ukraine recognises that interna-
tionally adopted rules and provisions are impor-
tant and binding for it as an active participant in
international cooperation. Moreover, Article 9,
part 2, and Article 18 stipulate that Ukraine
is guided primarily by its national interests,
and the implementation of standards that do
not meet them and are not consistent with
the provisions of the Constitution can only take
place after the latter has been amended accord-
ingly. In addition, the importance of the Con-
stitution lies in the fact that it defines the pow-
ers of the President of Ukraine and other state
authorities in terms of international coopera-
tion.

The next group of organisational and legal
frameworks for the implementation of inter-
national human rights standards is made up
of international legal acts, which are second only
to the Constitution of Ukraine in terms of their
legal force, provided that such an act hasbeen duly
ratified in our country. The significance of these
documents is primarily due to the fact that they
stipulate the scope and content of the obligations
assumed by the state by agreeing to or acceding
to the relevant international act, which shall be
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fulfilled properly, in particular by facilitating
an appropriate organisational and legal environ-
ment and mechanisms at the national level. In
addition, it should be noted that international
treaties define general rules and requirements for
the application of their provisions. In particular,
the Vienna Convention on the Law of Treaties
of 1986 (Resolution of the Council of Ministers
of the USSR On the Approval of the Vienna Con-
vention on the Law of Treaties, 1986) should be
underlined, because it defines the requirements
for the conclusion and implementation of inter-
national treaties in order to ensure an appro-
priate level of fairness and respect for the obli-
gations arising from treaties by participants in
international cooperation.

3. The role of Ukrainian legislation as
the organisational and legal framework for
implementing international standards in
human rights protection

Next, the laws of Ukraine play an impor-
tant role in determining the organisational
and legal framework for the implementation
of international standards in the field of human
rights protection. A law is the main type of act
issued by the highest authorities. Laws differ
from other acts of state power due to their reg-
ulatory nature, while bylaws can be both regu-
latory and non-regulatory (Pashkov, Smirnov,
1982, p. 98). Therefore, laws are one of the main
sources in the Ukrainian legal system, and their
provisions are intended to develop and ensure
the relevant constitutional provisions. They
regulate the most important social relations
and determine public policy in a particular area
of public life, express the state's vision of how
the relevant area (sphere) of social relations
should function and develop in order to ensure
the proclaimed social values and facilitate
the proper fulfilment of the state's obligations
to its population. As the source of the organ-
isational and legal framework under study,
the laws define the substantive and procedural
requirements for the participation of Ukraine,
represented by its competent authorities
and officials, in international cooperation,
the range and scope of powers of these entities,
the procedure for approval and implementation
of relevant international standards, and liability
for their violation or improper implementation.

The key legislative sources in this con-
text include such laws as the Law of Ukraine
"On International Treaties of Ukraine", which
establishes the procedure for concluding,
implementing and terminating international
treaties of Ukraine in order to properly ensure
national interests, implement the goals, objec-
tives and principles of Ukraine's foreign pol-
icy enshrined in the Constitution of Ukraine
and the legislation of Ukraine (Law of Ukraine
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On International Treaties of Ukraine, 2004),
"On the National Program of Adaptation
of Ukrainian Legislation to the EU acquis,”
which stipulates that the adaptation of Ukrain-
ian legislation to the EU acquis is a priority com-
ponent of the process of Ukraine's integration
into the European Union, which in turn is a pri-
ority direction of Ukraine's foreign policy; this is
National Program for the Adaptation of Ukrain-
ian Legislation to the EU acquis that defines
the mechanism for Ukraine to achieve compli-
ance with the third Copenhagen and Madrid
criteria for EU membership. This mechanism
includes the adaptation of legislation, the estab-
lishment of relevant institutions and other
additional measures necessary for effective law
making and law application. According to this
law, public policy of Ukraine on the adapta-
tion of legislation is formed as an integral part
of the legal reform in Ukraine and is aimed
at ensuring unified approaches to rulemaking,
mandatory consideration of the requirements
of the European Union legislation during rule-
making, training of qualified specialists, facili-
tation of appropriate environment for institu-
tional, scientific and educational, rulemaking,
technical and financial support of the process
of adaptation of Ukrainian legislation (Law
of Ukraine On the National Program of Adapta-
tion of the Legislation to the EU acquis, 2004);
"On the Enforcement of Judgments and Appli-
cation of the Case Law of the European Court
of Human Rights, which regulates relations
arising from the state's obligation to execute
judgments of the European Court of Human
Rights in cases against Ukraine, the need to
eliminate the causes of Ukraine's violation
of the Convention for the Protection of Human
Rights and Fundamental Freedoms and the Pro-
tocols thereto, the introduction of European
human rights standards into Ukrainian judi-
cial and administrative practice, and the crea-
tion of preconditions for reducing the number
of applications to the European Court of Human
Rights (Law of Ukraine on Enforcement
of Judgments and Application of the Case Law
of the European Court of Human Rights, 2006).

In addition to special laws directly regu-
lating the implementation and ensuring imple-
mentation of international human rights stand-
ards at the national level, a number of other
laws of Ukraine, including codes, regulate
these issues to varying degrees, and set forth
these standards in the form of relevant princi-
ples and provisions binding on all parties to law
and legal relations covered by them.

In terms of legal force, the lower level
of organisational and legal framework for
the implementation of international standards
in the field of human rights protection is bylaws.
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A by-law is a document, issued by a competent
authority or official on the basis of and in accord-
ance with the law to specify and implement legis-
lative requirements, containing rules of law. The
subordinate nature of these regulations does not
mean that they are less legally binding. They have
the necessary legal force, but it does not have
the universality and supremacy inherent in laws.
The legal force of these acts depends on the status
of state bodies, the nature and purpose of these
regulations (Vediernikov, Papirna, 2008).

Organisational and legal frameworks
of by-laws, despite their lower legal force
compared to laws, are extremely important
for ensuring the quality implementation
of the standards under study, since it is at this
level that conceptual provisions, as well as spe-
cific procedures and methodologies for assessing
and incorporating (introducing, implement-
ing) these standards into Ukrainian legisla-
tion and law enforcement practice are usually
developed. For example, these are the Resolu-
tion of the Cabinet of Ministers of Ukraine "On
the Concept of Adaptation of Ukrainian Legis-
lation to the EU acquis”, the Order of the Min-
istry of Economy and European Integration
of Ukraine "On Approval of the Methodology
for Determining the Criteria for the European
Integration Component of State Target Pro-
grams,” providing for that implementation is
the realisation, fulfilment by the state of interna-
tional legal provisions. In addition, it is impor-
tant to note that a number of bylaws define
the responsibilities of the relevant authorities,
including ministries and other executive bodies,
to implement the requirements of international
standards in their activities.

Judicial practice as a source of implementa-
tion and adoption of international human rights
standards in Ukraine should be under focus,
because although judicial precedent is not rec-
ognised in our country as a source of law, unde-
niably it is the results of the work of courts that
primarily determine the real level of implemen-
tation of these standards in the country, since
only courts are authorised to administer justice
in Ukraine, and, accordingly, a court decision
is an important indicator of whether the goals
pursued by the process of implementing inter-
national standards are achieved. It should be
noted that Ukraine is traditionally among
the five European countries with the most fre-

quent complaints to the ECHR. The number
of these applications is measured not in tens
or hundreds, but in thousands. For example,
at the end of 2018, this judicial institution had
more than 7,200 complaints pending against
Ukraine (Ukraine is in the top three in the num-
ber of complaints against it in the European
Court of Human Rights, 2019). This is less than
in previous years, but the figure is still impres-
sive. Such a number of complaints is obviously
evidence that the Ukrainian judicial system
does not adequately protect human rights, free-
doms and legitimate interests, and therefore,
does not contribute to the real implementation
of international standards in this field.

4. Conclusions

Therefore, the organisational and legal
framework for the implementation of interna-
tional standards in human rights protection
is a set of principles and rules (provisions),
stipulated in international and national legis-
lation, according to which these standards are
implemented (enshrined and applied) within
the country. Organisational and legal frame-
works facilitate the implementation of interna-
tional human rights standards due to:

- First, the necessary focus and consist-
ency; implementation by competent entities —
Ukrainian legislation clearly defines and delim-
its the powers of public authorities to recognise
and formalise international standards, as well as
to ensure the practical implementation of their
requirements at the national level;

- Second, implementation that meets
national interests and the specifics of the organ-
isation and functioning of law enforcement
and human rights mechanisms and institutions;

- Third, support by means of state influ-
ence, which is an important condition for guar-
anteeing the reality, rather than declarative
nature, of the standards under study, although
it should be noted here that this is possible only
when the state itself is truly interested in imple-
menting the relevant standards, and does not
proclaim them only for the sake of declaring its
intentions that have no practical value.

To sum up, in order for international human
rights standards to serve as real guarantees,
rather than declarative statements, their imple-
mentation at the national level shall be ensured
by relevant legal regulations and law enforce-
ment practice, primarily by judicial authorities.
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IIOHATTA TA POJIb OPTAHI3AIIITHO-IIPABOBUX 3ACAJI NISIBHOCTI
CYB’€EKTIB 3AIIPOBA/UKEHHA MIGJKHAPO/ITHUX CTAH/IAPTIB ¥ COEPI
3ABE3SINNEYEHH 3AXUCTY IIPAB JIIOJIUHU

Anorauisi. Mema. Meta cTaTTi — BUSHAUMTH TTOHSTTS Ta POJIb OPTAHi3aIli IHO-TIPABOBUX 3aca/l /isljib-
HOCTI Cy0'€KTIB 3alIPOBA/UKEHHS MIKHAPOIHUX CTAHAAPTIB y chepi 3a0e3eUeHHsI 3aXUCTY [PAB JIO[MHU.
Pesyavmamu. Y crarti, ClIUpaloynch Ha aHasi3 HAYKOBUX IOMVIS/IB YYEHNX Ta HOPM YMHHOTO 3aKOHO-
JIAaBCTBA, Ha[AHO XapaKTePUCTUKY OPraHisalliiiHO-[IPaBOBUM 3aca/iaM AisIbHOCTI Cy0'€KTiB 3arpoBasKeH-
HsI MIKHAPOJHUX CTaHAApTIiB y cepi 3abe3MeueH s 3aXUCTy MPaB JIOAUHE. 3aPOIOHOBAHO aBTOPChKE
BU3HAYEHHS 1[bOTO TOHATTS. Harosiomeno Ha BaXJIMBOCTI OpraHisaliiiHo-1rpaBoBHUX 3acajl [isJIbHOCTI
cy0’eKTiB 3alIPOBAIKEHHS MIKHAPOAHNX CTAaHAAPTIB Y chepi 3a0e3reueH s 3aXUCTy IIPaB JIOAUHU. 3Bep-
HEHO yBary Ha CyJIOBY TIPaKTHKY SIK JUKePeso 3alIPOBa/IKeHHs Ta YTBep/UKeHHs B YKPaiHi MiXKHApPOJIHUX
CTAH/IAPTIB 3aXUCTY IIPaB JIOJANHHM, 3/Ke X0Ua CYI0BUIT TIPEIE/IEHT i He BU3HAETHCS B HAIIII JIepiKaBi uKe-
PeJIOM TpaBa, ajie He MOKHA 3aMEPEUYNTH, [0 Came 3a PesyJabraTaMu PoOOTH CY/iB HacaMIepel MOKHA
CYIUTH TIPO PeaibHuii piBeHb peasizallil 3a3HAYeHNX CTAHAAPTIB y KpaiHi, 60 Jiuile Cyau yIOBHOBAKE-
Hi B Ykpaini 3zificHIOBaTH NPaBOCY/L, 1, BIIIOBIHO, CY/l0BE PillleHHS € BKJIMBUM ITOKA3HIKOM TOTO,
YW JI0CATAIOTh Ti IiJTi, SKi TIepecIiye poIiec BIPOBAKEHHS MisKHAPOAHIX CTAHAAPTIB 3aXWCTY TIPaB
moanH. Bucnogxu. OpraHisailiiiHo-1IpaBOBi 3aca/ii 3alIpOBA/UKEHHS MisKHAPOJHUX CTaHAAPTIB y che-
pi 3a6e3IeyeH st 3aXUCTY TIPAB JIOANHK SIBJSIIOTH COO0I0 CYKYIHICTD Tiepei0adyeHnX Y MisKHAPOLHOMY
Ta HAIllOHAJbHOMY 3aKOHOJABCTBI MPUHIKIIB i 1paBu (HOPM), 3riHO 3 SIKUME BiAOyBaeThCs peasiza-
1151 (3aKpilIeHHs 1 3aCTOCYBaHHS) 3a3HAYEHUX CTAHJAPTIB ycepeauHi KpaiHu. 3aB/sSKN OpraHizaliiiHo-
ITPABOBUM 3aca/[aM IPOIIEC 3AITPOBA/PKEHHS MiXKHAPOAHUX CTAHJAPTIB 3aXKCTY 1IPAB JIOAUHN: OTPUMYE
HeOOXIIHY IiIeCTIPAMOBaHICTb Ta MOCII0BHICTb; O-APYTe, 3AIHCHIOETHCS KOMIIETEHTHIMU Cy0'€KTaMu —
3aKOHO/ABCTBO YKPaiHU UiTKO BUSHAUYAE Ta PO3MEKOBYE MOBHOBAKEHHsI OPraHiB IyGJIiUHOI BIajiu I0/I0
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BU3HAHHS Ta 0(OPMJIEHHS MIKHAPOIHUX CTAHAAPTIB, a TaKOK 3abe3redeH s MPaKTUYHOI peasisanii ix
BUMOT Ha HalliOHAJIbHOMY PiBHI; 31IHCHIOETbCA 3 ypaXyBaHHAM HAIliOHAJIBHUX IHTEPeCiB, a TAKOXK 0CO-
GamBocTelt oprauizarii i QyHKI[IOHYBaHHS IPABOOXOPOHHUX 1 IPABO3aXUCHUX MEXaHI3MIB Ta IHCTUTYTIB;
3a0e31evyeThest 3ac00aMu JIePKABHOTO BILIKBY, 110 € BAXKINBOI0 YMOBOIO TapAHTYBAHHSI PEATBHOCTI, & He
JIEKJIAPATUBHOCTI JIOCTIKYBAHUX CTAHIAPTIB, X0Ua TYT CJIi/[ 3ayBKUTH, 110 1€ MOKJIUBO JIUIIE TOJI,
KOJIN cama JiepskaBa M0-CIIPaBKHbOMY 3allikaBJjeHa Y BIPOBA/IKEHHI BIINOBITHNX CTAH/APTIB, a He 1IPo-
TOJIONIYE iX JIMIIIe 3apajin IeKJIapyBaHHs CBOIX HAMIDIB, SIKi He MAIOTh PEaTbHOI MPAKTUYHOI I[IHHOCTI.
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PROCEDURAL LEGAL PERSONALITY
OF PARTIES TO COMPETENCE DISPUTE:
THEORETICAL AND LEGAL ANALYSIS

Abstract. Purpose. The purpose of the article is to analyse the category of "administrative legal
personality” to highlight the specific features of the legal status of the parties to a competence dispute.
Results. The article analyses the category of "administrative legal personality” to highlight the specific
features of the legal status of the parties to a competence dispute. It is determined that the CAP
and the scientific doctrine define the possibility of a person to be a party to an administrative case through
the category of "administrative legal personality” which correlates with the term "legal status” as a part to
the whole. Legal status is a general concept that combinesin its content a certain range of elements, enabling
to determine the place and role of a certain actor in the circle of legal relations. In turn, "administrative
legal personality” is one of these elements. It is found that Article 43 of the CAP defines the components
of the category of "administrative legal personality”, but the issue of administrative and procedural tort
capacity is neglected. This is despite the fact that, according to general theoretical principles, obligations
are meaningless without measures of liability for their improper performance. It has been clarified that
a competence dispute relates exclusively to the distribution of competence between authorised actors or
persons with delegated functions. Their legal personality should be understood as the existence of a legally
enshrined ability to be a party to disputed relations, to perform procedural actions and to be responsible
for them. Conclusions. It is determined that the acquisition of relevant rights and obligations is both
primary and secondary. In particular, the primary acquisition is related to the ability to have them on
the basis of competence established by law. In turn, secondary acquisition is directly related to the entry
into administrative procedural relations. The key point is that the scope of their rights and obligations
may be changed when entering into administrative proceedings. It is generalised that the parties to
a competence dispute have not only general and special administrative and procedural legal personality,
but also targeted legal personality which limits the scope of their rights and obligations by the absence
of their own interest in the resolution of an administrative case.

Key words: administrative courts, administrative law dispute, liability, competence dispute, rights
and obligations, legal status, legal personality, public law dispute, parties to a competence dispute,
authorised actor.

1. Introduction

In general, a competence dispute is a type
of administrative law dispute that has arisen in
the field of public law functions of public admin-
istration and concerns the removal of obstacles
to the exercise of competence of its specific rep-
resentatives. One of its key features is the par-
ties, as the plaintiff in competence disputes is
an authorised actor, if he/she believes that
another authorised actor, the defendant, has
interfered with his/her competence by his/her
decision or actions or if such decision or actions
are his/her prerogative (Decision of the Dnipro-
petrovsk District Administrative Court, 2022).
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Their ability to participate in administra-
tive proceedings is determined by the concept
of administrative legal personality (Cherniak-
hovych, 2019, p. 186). However, both in the the-
ory of law and in individual legal sciences, there
is no consensus on the content of this term
(Ditkevych, 2010, p. 132). And according to
I. Cherniakhovych, the issues of administrative
procedural legal personality are generally insuf-
ficiently developed in legal science (Cherniak-
hovych, 2019, p. 186).

Therefore, the purpose of the article is to
analyse the category of "administrative legal
personality” with a view to highlighting the spe-
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cific features of the legal status of the parties to
a competence dispute.

The topic being analysed is related to
the works by scholars such as: M. Bevzenko,
A. Venediktov, 1. Ditkevych, O. Zubrytska,
T. Matselyk, A. Pasichnyk, I. Cherniakhovych
and others. However, the purpose of this article
focuses on a different object of study, and there-
fore their works are its source base, since no
researcher has directly addressed the specifics
of the legal status of the parties to a competence
dispute through the analysis of their adminis-
trative legal personality.

2. Content of procedural legal personality

The Great Encyclopaedic Legal Dictionary
defines "legal personality” as the ability of indi-
viduals and legal entities to be parties to legal
relations in the established manner, i.e. holders
of subjective rights and legal obligations. The
legal personality of individuals consists of their
capacity for rights and ability to act. In some
cases, legal personality also includes tort capac-
ity. For legal entities, according to the diction-
ary, this capacity is manifested in their compe-
tence, a set of rights and obligations granted
to them to perform their respective functions
(Ditkevych, 2010, p. 132).

According to the provisions of the CAP
of Ukraine, administrative procedural legal per-
sonality consists of administrative procedural
capacity for rights and administrative proce-
dural ability to act (Administrative Judicial
Code of Ukraine, 2005). Article 43 of the CAP
does not mention administrative and procedural
tort capacity. However, the analysis of its provi-
sions shows that it does exist, as the court may
take measures to prevent abuse of procedural
rights, including leaving without consideration
or returning a complaint, application, petition
(Administrative Judicial Code of Ukraine,
2005).

Following I. Ditkevych (2010, p. 132), in
Soviet-era scientific works, scholars predomi-
nantly identified the concepts of "capacity for
rights”, "ability to act ", and "legal personality".
For example, A. Venediktov argues that there are
no grounds for distinguishing between capacity
for rights and ability to act and characterises
capacity for rights (ability to act) as the abil-
ity to have rights and obligations, the ability to
be an independent bearer, actor of these rights
and obligations (Venediktov, 1948, p. 86). In
addition, the scholar argues that the ability
to be a holder of rights and obligations in var-
ious branches of legal relations can be defined
as its general legal personality; the ability to be
a holder of rights and obligations in a particular
area of legal relations — as its sectoral legal per-
sonality: administrative, civil, labour, etc. (Ven-
ediktov, 1955, pp. 17-28).

With regards to the administrative legal
personality as a sectoral category, T. Matse-
lyk argues that ontologically, it is the ability
of a person to be an actor of administrative law.
In other words, the specificity of the category
of legal personality as a certain legal form is that
it fixes the limits of a person’s capacity for rights.
In view of this, the scientist understands legal
personality in one of its aspects as the relation-
ship between an individual and society regard-
ing their future relations with all third parties —
actors of administrative law (Matselyk, 2011;
Zubrytska, 2015).

In L. Ditkevych’s opinion, administrative
procedural legal personality as an element
of the regulatory mechanism for administrative
procedural legal relations specifies the scope
of these legal relations, the relevant branch
of legislation and the legal status of actors
of administrative procedural activities (Dit-
kevych, 2011, pp. 5-6). It is an integral and spe-
cific element of the regulatory mechanism for
administrative procedural legal relations and it
ensures the transition of provisions of adminis-
trative procedural law to the sphere of adminis-
tration of justice and realisation of the right to
judicial protection (Ditkevych, 2011, p. 5).

According to O. Zubrytska, the main fea-
tures of this term are as follows: 1) The condi-
tions under which an actor of administrative
law may become a participant in administra-
tive legal relations are: the presence of admin-
istrative law provisions on the rights and obli-
gations of the actor; the presence of grounds
for the emergence, change and termination
of administrative legal relations, as well as
elements of administrative legal personality;
2) Rights, obligations and liability operate
simultaneously and complement each other.
It is impossible for a person to have certain
rights without having an obligation to fulfil
related (interchangeable) rights. The presence
of an obligation is conditioned by the inevi-
tability of liability for violation of imperative
directions; 3) Administrative legal personality
is measured by time, nature and scope, depend-
ing on the participants, the scope (role) of par-
ticipation in a particular public law institution;
4) Administrative legal relations are performed
in different areas of public administration,
which have their own specifications. Therefore,
types and/or models of administrative legal
personality can be considered. For example,
A. Pasichnyk substantiated the idea of a typo-
logical classification of legal personality, noting
that administrative legal personality of legal
entities under private law is divided into gen-
eral (characteristic of all legal entities under
private law without exception) and additional,
which, in turn, is divided into: legal person-
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ality of public associations, stock exchanges,
commodity exchanges, self-regulatory organ-
isations of professional stock market partici-
pants, credit unions, charitable organisations,
religious organisations, trade unions and their
associations, chambers of commerce and indus-
try, condominium associations, private pension
funds and business companies (entrepreneur-
ial). It can be called additional targeted admin-
istrative legal personality (Pasichnyk, 2013). It
should be emphasised that additional elements
of legal personality do not form an independ-
ent model composition. On the contrary, they
expand the scope of the basic legal personality
to the level necessary to satisfy the public inter-
est. Therefore, the author concludes that legal
personality is an abstract and defining feature
of a particular participant in a particular legal
relationship, and its mandatory constituent ele-
ments are capacity for rights and ability to act
and tort capacity. The correlation between legal
personality and legal status should be under-
stood as specific in the general, namely, legal
personality is a set of rights, obligations and lia-
bility of a particular participant in legal rela-
tions. Only with legal personality does an actor
of law become a participant in a legal relation-
ship. In addition, legal personality connects
the participant with a specific branch of legal
relations (Zubrytska, 2015, p. 100).

Therefore, we can summarise that the par-
ties to a public law dispute are its special par-
ticipants, whose legal status is defined by law,
providing for the assignment of administrative
and procedural rights, obligations and liabil-
ity to them, the exercise of which is ensured
by the possibility of their use in the context
of these disputed procedural relations.

Furthermore, their acquisition of relevant
rights and obligations is both primary and sec-
ondary. In particular, the primary acquisition is
related to the ability to have them on the basis
of competence established by law.

3. Particularities of administrative legal
personality

Traditionally, the emergence of adminis-
trative legal personality of an authorised actor
is associated with its state registration or with
the adoption by an authorised body of a man-
agerial act establishing such an entity. Moreo-
ver, given the legal nature of authorised actors,
it can be concluded that there are other legal
facts that are associated with the emergence
of administrative legal personality in these
authorised actors. In other words, the moment
of legal capacity also depends on the organisa-
tional and legal form, type and direction of activ-
ity of the future authorised actor. Depending
on the type of authorised actors, the grounds
for acquiring administrative legal personality
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can be classified, for example, into those that
arose as a result of the people's will and the oath
taken by the relevant authorised actor (Verk-
hovna Rada of Ukraine, President of Ukraine)
or as a result of a decision of the general meeting
(judicial self-government bodies) (Bevzenko,
2009, p. 14).

In turn, secondary acquisition is directly
related to the entry into administrative proce-
dural relations. The key point is that the scope
of their rights and obligations may be changed
when entering into administrative proceedings.
In other words, the legal personality that arose
at the beginning of the process may change
several times during the further consideration
and resolution of the dispute by the adminis-
trative court. For example, the transformation
of the content of administrative procedural
legal personality is a natural phenomenon in
case of replacement of an improper party. In
particular, the court of first instance, having
established that the administrative claim was
filed by the person other than to whom the right
of claim belongs, or the person other than one
liable under the administrative claim, may, with
the consent of the plaintiff, allow the replace-
ment of the original plaintiff or defendant
with the proper plaintiff or defendant, if this
does not entail a change in the cognisance
of the administrative case (art. 52 of the CAP
of Ukraine) (Bevzenko, 2009, p. 15). Moreo-
ver, this is admissible in case of administrative
succession. It should be clarified that this pro-
cess involves the full or partial transfer (acqui-
sition) of administrative competence of one
an authorised actor (public administrator) to
another either as a result of the termination
of the original entity or as a result of the full or
partial termination of its administrative compe-
tence (Decision of the Dnipropetrovsk District
Administrative Court Regarding the replace-
ment of the defendant in case No. 160/17019,
2021). For example, Resolution of the Cabinet
of Ministers of Ukraine No. 893 "Some Issues
of Territorial Bodies of the State Tax Service"
of 30 September 2020 liquidated the territorial
bodies of the State Tax Service as legal entities
of public law, according to the list in the Annex.
The rights and obligations of the liquidated
territorial bodies of the State Tax Service were
transferred to the State Tax Service and its
territorial bodies within the limits set out in
the Regulations on the State Tax Service and its
territorial bodies (paragraph 3 of Resolution
No. 893). The Order of the State Tax Service
of Ukraine of 30 September 2020 No. 529 "On
Establishment of Territorial Bodies of the State
Tax Service" established territorial bodies as
separate subdivisions of the State Tax Service
according to the list in the Annex. The pos-
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sibility of ensuring the exercise by the newly
established territorial bodies of the powers
and functions of the territorial bodies being
liquidated from 1 January 2021 was provided
for by the relevant Order No. 755 of 24 Decem-
ber 2020. In other words, each territorial body
of the State Tax Service established as its
separate subdivision is the legal successor to
the property, rights and obligations of the rel-
evant territorial body of the State Tax Service
being liquidated (Order No. 643 "On Approval
of Regulations on Territorial Bodies of the State
Tax Service" of 12 November 2020). Accord-
ingly, on 1 January 2021, the actual (compe-
tent) administrative succession took place,
since it was the administrative law provisions
that regulated the conditions and procedure
for the transfer of competence from the liqui-
dated territorial body of the State Tax Service
as a legal entity under public law to the terri-
torial body of the State Tax Service as its sep-
arate subdivision (Decision of the Dnipropet-
rovsk District Administrative Court Regarding
the replacement of the defendant in case No.
160/17019, 2021). In this case, the territorial
body of the State Tax Service as a legal entity
under public law lost the administrative proce-
dural capacity for rights of a body that, accord-
ing to the law, performs functions, in particular
in the field of implementation of the state tax
policy (Decision of the Dnipropetrovsk District
Administrative Court Regarding the replace-
ment of the defendant in case No. 160/17019,
2021), while the territorial body of the State
Tax Service, established as its separate subdivi-
sion, de facto received it initially.

However, it should be considered that
the administrative procedural legal personality
of an authorised actor and its structural units is
different (Bevzenko, 2009, p. 16).

It is also worth marking that authorised
actors may either personally exercise their
administrative procedural rights and obliga-
tions or entrust the case to a representative
(Administrative Judicial Code of Ukraine,
2005). For example, the CAP of Ukraine,
Article 55, part 3, provides for that: "a legal
entity, regardless of the procedure for its estab-
lishment, an authorised actor that is not a legal
entity, shall participate in the case through
its director, a member of the executive body,
or another person, authorised to act on his/
her behalf in accordance with the law, char-
ter, regulations, employment agreement (con-
tract) (self-representation of a legal entity,
an authorised actor), or through a representa-
tive" (Administrative Judicial Code of Ukraine,
2005). Pursuant to Article 57(1) of the CAP,
an attorney or a legal representative may act
as a representative in court. Furthermore,

the provisions of Article 131-2 of the Consti-
tution of Ukraine stipulate that only an attor-
ney-at-law may represent another person in
court (Constitution of Ukraine, 1996). That is,
from 1 January 2020, an authorised actor that
is not a legal entity shall participate in the case
through its manager, a member of the execu-
tive body or another person, authorised to act
on his/her behalf in accordance with the law,
charter, regulations, employment agreement
(contract) (self-representation of the author-
ised actor), or through a representative, such as
an attorney or prosecutor (Decision of the Kyiv
District Administrative Court On the return
of the claim, 2022).

Moreover, it should be noted that
the current legislation does not clearly pro-
vide for the possibility, grounds and procedure
for limiting the procedural legal personality
of authorised actors, but the provisions of some
legal regulations enable to state with certainty
that such restriction is admissible both in pre-
trial and court proceedings, but only if there
are grounds clearly provided for by the rules
of administrative or administrative procedural
law (Bevzenko, 2009, 16).

4. Conclusions

The study enables to sum up that:

— the CAP of Ukraine and the scientific
doctrine define the possibility of a person to
be a party to an administrative case through
the category of "administrative legal person-
ality” which correlates with the term "legal
status" as a part to the whole. Legal status is
a general concept that combines in its content
a certain range of elements, enabling to deter-
mine the place and role of a certain actor in
the circle of legal relations. In turn, "admin-
istrative legal personality” is one of these ele-
ments;

— article 43 of the CAP defines the compo-
nents of the category of "administrative legal
personality”, but the issue of administrative
and procedural tort capacity is neglected. This
is despite the fact that, according to general the-
oretical principles, obligations are meaningless
without measures of liability for their improper
performance;

— the legal personality of the parties to
a competence dispute should be understood as
the existence of a legally enshrined ability to be
a party to disputed relations, to perform proce-
dural actions and to be responsible for them;

— the parties to a competence dispute
have not only general and special adminis-
trative and procedural legal personality, but
also targeted legal personality which limits
the scope of their rights and obligations by
the absence of their own interest in the resolu-
tion of an administrative case.
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ITPOIIECYAJIbHA TIPABOCYB’€KTHICTh CTOPIH KOMIIETEHI[IITHOTO
CIIOPY: TEOPETHKO-ITPABOBUIT AHAJII3

Anoraris. Mema. MeToio CTaTTi € aHasi3 KaTeropii «a[MiHICTpaTHBHA TTPABOCYD EKTHICTDY 3a/17IsT
BHOKPEMJIEHHS 0COOJIMBOCTEIT TIPABOBOIO CTATYCY CTOPIH KOoMIleTeHIiiiHoro criopy. Pesyavmamu. Crar-
TSI IPUCBSIYEHA aHasisy KaTeropii «a[MinicTpaTiBHa MPpaBoCcy6d’ €KTHICT> 3a/I711 BUOKPEMJIEHHST 0CO0JIH-
BOCTe#l TIPABOBOTO CTATYCy CTOPiH KOMIIeTeHIiitHoOTo cropy. Busnaueno, mo KAC Ykpainu Ta HaykoBa
JIOKTPUHA BU3HAYAIOTH MOKIMBICTH 0cOOM OYTH CTOPOHOIO Y aAMiHICTPATUBHIil CIIpaBi yepes KaTeropiio
«aMiHicTpaTBHA 1PaBOCY( €KTHICTh>, SIKA CIIIBBIAHOCKTHCS 3 TEDMIHOM «IIPABOBKI CTATYC» K YaCTUHA
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Biz 1istoro. [IpaBoBuii craryc € 3araJbHUM IOHATTSM, 10 TIOE/IHYE CBOIM 3MICTOM TI€BHE KOJIO eJIEMEHTIB,
3aB/ISIKU SIKUM MOKHA BUBHAUUTH MicIie i poJib eBHOro cy(’ekra y KoJii npaBoBux 38's13kiB. CBOEIO uep-
0K «aJIMIHICTPATUBHA [IPABOCY0 €KTHICT> € O[HUM 13 TaKuX ejieMeHTiB. BusiieHo, mio y crarri 43 KAC
Vkpainu BU3HAYEHO CKJIAIHUKK KaTeropii «aJMiHicTpaTHBHA MPaBOCY6’€KTHICTh», O[HAK OOJIUIIIEHO yBa-
rOI0 MUTAHHS aJIMIHICTPATHBHO-TIPOIIECYAIbHOI AesikTo3tatHocTi. e monpu Te, 1110 3a 3arajbHUMU TEO-
PETHYHIME OCHOBAaMH iCHYBaHHS 000B’3KiB € 0e3rry3nM Ge3 HasBHOCTI Mip Bi/ITOBITIBHOCTI 3a iXHE
HeHaJle)kHe BUKOHAHHA. YTOUHEHO, 110 KOMIETEHIIIHUIT CITip CTOCYEThCS BUKJIIOUHO PO3IOJLLY KOMIIe-
TEHIHI MK cy6’eKTaMn BJIQIHUX TIOBHOBAKEeHDb a00 0cobaMy 3 JeJIerOBaHNMU dbynxmismu. Ilig ixapoio
paBocyO’€KTHICTIO ¢J1i/ BOAUaTH HASIBHICTD Y HIX 3aKOHO/IABYO 3aKPIlJIeHOT MOKIUBOCTI Oy TH Y6’ €KTOM
CIIPHUX BiTHOCUH, BANHSATH TPOIeCYaTbHi /il Ta HECTHU 32 HUX BilMOBiflabHicTh. Bucnosxu. Busnaverno,
1110 HaOyTTs UMK cy(’€KTaMU BIZIOBIIHKX T1PaB Ta 000B'SI3KIB € K ePBUHHIM, TAK | BTOPUHHUM. 30Kpe-
Ma, TlepBUHHe HAOYTTs MTOB'sI3aHe 3 3/[aTHICTIO iX MATH Ha OCHOBI 3aKOHOABYO 3aKPIIIJIEHOT KOMITETEHIII1.
CBoe€to ueproio BToOpuHHe HaOyTTs MOB'si3aHe Oe3M0CepeiHbo 3i BCTYIIOM Y a/IMiHICTPATHBHO-TIPOIIECY-
aibHi BigHocHHY. [IPHHIMIIOBUM € Te, IO TIJT Yac BCTYITY B afMiHICTPaTHBHMUIA poItec 00¢AT IXHIX MpaB
Ta 000B’I3KiB MOKe OYTU 3MIHEHUM. Y3arajibHEHO, 10 CTOPOHH KOMIIETEHI[IITHOTO CIIOPY MAKOTh HE TiJIbKK
3arajibHy Ta CIeliaJbHy aJMiHiCTPaTHBHO-IPOIIECYATbHY MPaBocy(’€KTHICTD, a i I[i/IbOBY, Tka 0OMEKYE
obcsr iXHIX mpaB Ta 000B’SI3KIB BiICYTHICTIO BJACHOTO iHTEpeCy y BUPIIIEHHI aAMiHICTPATUBHOI CIIPaBH.

KumouoBi cioBa: ajMiHiCTPaTHBHI Cy/n, aIMiHICTPATHBHO-IIPABOBUI CIIP, BiJIIOBIZAIbHICTD, KOM-
MeTeHIIHHMIT cITip, mpaBa Ta 060B’A3KH, TIPABOBHUIT CTATYC, TTPABOCYD EKTHICTD, MyOIIYHO-TTPABOBHIA CITip,
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TASKS AND WAYS OF IMPLEMENTING
ADMINISTRATIVE SUPERVISION

BY THE NATIONAL POLICE UNITS

IN THE FIELD OF AUTHORISATION SYSTEM

Abstract. Purpose. The purpose of the article is to determine the tasks and ways of implementing
the procedure for administrative supervision by the National Police in the field of the authorisation
system as a form of prevention. Results. In order to achieve the goal, the article analyses the scientific
approaches and perspectives of scholars on understanding the content of the authorisation system.
The article characterises the content of administrative supervision of the National Police as a form
of prevention in the field of authorisation system. The author identifies the requirements for prevention
in the form of administrative supervision and provides the characteristic features enabling to distinguish
administrative supervision by the police in the field of authorisation system from other preventive measures.
The authorisation system is one of the main means of ensuring public safety, since in its implementation
the authorised executive bodies perform rule-making activities by establishing mandatory regulations
with purpose of implementing its requirements; perform law enforcement activities; apply coercive
measures provided for by law for offenses committed in the field of the authorisation system, and other
activities. Administrative supervision in the field of the authorisation system can only exist if there is
continuous control of compliance with the rules of the relevant activity, supported by the possibility
of applying enforcement measures to persons who violate the established rules of the authorisation system,
otherwise such a preventive measure loses its effectiveness. Conclusions. In conclusion, the article outlines
the tasks and range of measures implemented by the relevant units of the National Police in the course
of administrative supervision in the field of the authorisation system. The tasks are realised by the National
Police due to a certain range of measures: obtaining complete information about the object of supervision
for its initial inspection; full implementation of information and analytical measures on the data obtained,;
making appropriate competent decisions based on the results of these measures; systematic inspection
of facilities in order to identify possible cases of violation of the rules of the authorisation system; taking
actions to implement decisions made during supervision to prevent offenses in this field and applying legal
liability to offenders.

Key words: National Police, preventive measures, authorisation system, prevention.

1. Introduction

The formation of Ukraine as a state governed
by the rule of law, democracy and, undoubtedly,
socialism, allowing for the provision of the Con-
stitution of Ukraine that recognises a person,
his or her life, honour and dignity as the highest
value, requires certain steps to ensure the pro-
tection of rights, freedoms and interests guar-
anteed to people by the State. Therefore, facil-
itating an enabling environment for the proper
protection of these rights and freedoms is one
of the main tasks of modern Ukraine. Taking into
account the armed aggression of the Russian
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Federation against the sovereignty of Ukraine,
the introduction of the legal regime of martial
law on the territory of our country from Feb-
ruary 24, 2022, Law of Ukraine “On ensuring
the participation of civilians in the defence
of Ukraine” No. 2114-IX of March 03, 2022
(Law of Ukraine On ensuring the participation
of civilians in the defence of Ukraine, 2022)
was adopted, as well as Order of the Ministry
of Internal Affairs of Ukraine No. 175 of March
07, 2022, which established the " Procedure for
obtaining firearms and ammunition by civilians
who participate in repelling and deterring armed
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aggression of the Russian Federation and/or
other states" (Order of the Ministry of Internal
Affairs of Ukraine approving the Procedure for
obtaining firearms and ammunition by civil-
ians who participate in repelling and deterring
armed aggression of the Russian Federation
and/or Other State, 2022).

Based on the provisions of these legal regula-
tions, in order to create conditions and opportu-
nities to protect human life and health, honour
and dignity, inviolability and personal security,
civilians are granted the right to participate in
repelling and deterring the armed aggression
of the Russian Federation by obtaining firearms
and ammunition.

This situation leads to an increased demand
of civilians to exercise their right to obtain fire-
arms and hunting firearms and, accordingly,
the authorisation system.

OnMay 25,2022, on theinitiative of the Min-
ister of Internal Affairs of Ukraine, a nationwide
survey on the free possession of firearms was
launched in the Diia app, according to which
the votes of the participants were distributed as
follows: for special needs — 19.43%, for personal
protection — 58.75%, against the right to own
firearms — 21.82% (Social News, 2022).

Therefore, the process of administrative
supervision by the National Police of Ukraine
in the field of the authorisation system becomes
increasingly relevant in order to avoid cases
of non-compliance with the prescribed rules for
obtaining permits for firearms and ammunition,
storage and handling of firearms and hunting
firearms and ammunition, cold steel, explosive
materials and substances.

The theoretical basis for the study of tasks
and procedures for prevention of the National
Police in the field of authorisation system is
the works by scholars such as: V.B. Averianov,
O.M. Bandurka, D.M. Bakhrakh, Yu.P. Bytiak,
V.A. Humeniuk, O.V. Dzhafarova, S.V. Kivalov,
A.T. Komziuk, S.O. Kuznichenko, V.P. Petkov,
S.O. Shatrava, Yu.S. Shemshuchenko, and oth-
ers.

The purpose of the article is to deter-
mine the tasks and ways of implementing
the procedure for administrative supervision by
the National Police in the field of the authorisa-
tion system as a form of prevention.

2. The concept and essence of administra-
tive supervision by the National Police units
in the field of authorisation system

The study of the issue of administrative
supervision in the field of authorisation sys-
tem as a form of prevention of the National
Police of Ukraine requires to reveal the concept
of the authorisation system in the current legis-
lative acts and to reviews works by administra-
tive law scholars.

According to clause 1 of the Regulation on
the Permit System, approved by Resolution
of the Cabinet of Ministers of Ukraine No. 576
of October 12, 1992, the authorisation system
is a special procedure for the manufacture,
acquisition, storage, transportation, account-
ing and use of specially designated items, mate-
rials and substances, as well as the opening
and operation of certain enterprises, workshops
and laboratories in order to protect the interests
of the state and the safety of citizens (Resolu-
tion of the Cabinet of Ministers of Ukraine on
approval of the Regulation on the permit sys-
tem, 1992).

0.V. Kharytonov characterises the author-
isation system in a broad sense as a certain set
of legal relations arising in order to ensure pub-
lic safety between state executive authorities,
local self-government bodies authorised to issue
permits on the one hand (permittee), and indi-
viduals or legal entities on the other (applicant),
the possibility for the latter to perform actions
aimed at acquiring certain rights or powers by
the applicant in a special procedure, regarding
the use of such substances, materials, objects, or
engaging in activities that may be dangerous to
human life and health, threaten the public inter-
est, with subsequent control and supervision by
the permittee of compliance with the estab-
lished rules, as well as bringing the perpetra-
tors (in presence of the grounds) to the liability
established by law (Kharytonov, 2004).

In his study, S.V. Didenko argues that
the authorisation system in the field of firearms
circulation is a special administrative law insti-
tution defined by administrative law provisions,
which determines for legal entities a narrow
legal "corridor" for issuing permits for the right
to acquire, store, carry, transport certain types
of firearms, as well as design, construction,
opening and operation of facilities where fire-
arms are stored or used, and a clear (permissive)
list of possible and necessary variable actions for
legal entities (Didenko, 2016).

A.T. Komziuk considers the authorisa-
tion system in two aspects. A broad under-
standing of the authorisation system implies
a special procedure for various entities to per-
form any actions that require a special permit.
The authorisation system in the narrow sense
applies only to the objects listed in the Regu-
lations on the authorisation system (Bandurka,
2000, p. 194).

The authorisation system is one of the main
means of ensuring public safety, since in its
implementation the authorised executive bod-
ies perform rule-making activities by estab-
lishing mandatory regulations with purpose
of implementing its requirements; perform law
enforcement activities; apply coercive measures
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provided for by law for offenses committed in
the field of the authorisation system, and other
activities. The author argues that the author-
isation system is a specific form of activity
of the entire state administration apparatus,
and not its separate part or area (Kharytonov,
2004).

One of the elements of the proper function-
ing of the authorisation system is the activities
of entities authorised to control the compli-
ance with the rules of the system established
by the state, in our case, it is the administrative
supervision of the National Police.

In accordance with the current legislation,
the public administration in the field of fire-
arms circulation and use in Ukraine grants per-
mits, carries out licensing, control and super-
vision, establishes prohibitions, authorises
certain actions, and applies coercion. There-
fore, the type of legal support in this field is
the so-called type of special permit, which pro-
vides for the possibility to carry out only those
actions that are expressly authorised by law
(Didenko, 2016, p. 11).

Therefore, the authorisation system in
the field of firearms circulation has a preventive
purpose to prevent accidental or intentional
use of firearms by unauthorised persons, to pre-
vent encroachments on human life and health,
to ensure public order, protection of property
rights, public interest of the state and society
by regulating the issuance, revocation, re-is-
suance of various permits and licenses in this
field; establishing a list of full powers of public
administrators to issue, revoke, re-issue various
permits; preventing illegal firearms trafficking;
establishing the procedure for handling firearms,
including their storage, registration and carry-
ing; regulating the procedure for actions in case
of their sudden loss; preventing their unjustified
use; preventing encroachments with their use;
establishing and applying administrative liabil-
ity for violation of permitting rules and creating
conditions for bringing to criminal responsibil-
ity those who have committed criminal offenses
in this field (Didenko, 2016).

3. Particularities of administrative super-
vision by the units of the National Police in
the field of the authorisation system

An important element of the prevention
of the National Police in the field of the authori-
sation system is administrative supervision over
its proper functioning, namely over the objects
of the authorisation system.

Instruction No. 622 of August 21, 1998
stipulates that the police supervise compliance
with the rules of the authorisation system by
officials of ministries and other central execu-
tive authorities, enterprises, institutions, organ-
izations and citizens by inspecting the objects
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of the authorisation system and approving
the conclusion of labour contracts for work,
related to the manufacture, acquisition, storage,
accounting, protection, transportation and use
of specially designated items and materials, by
taking measures to prevent and deter violations
of the authorisation system rules, as well as bring-
ing the perpetrators of offenses to legal liability
in accordance with the procedure established by
law (Order of the Ministry of Internal Affairs on
the approval of the Instructions on the procedure
for the manufacture, acquisition, storage, account-
ing, transportation and use of firearms, pneumatic,
cold and cooled firearms, devices of domestic
production for firing cartridges, equipped with
rubber or metal projectiles with similar properties
of non-lethal action, and cartridges for them, as
well as ammunition for firearms, main parts of fire-
arms and explosive materials, 1998).

The legislation introduces a number
of basic requirements for preventive measures
of the National Police, including administrative
supervision in the field of authorisation system,
which shall be

— legal, i.e., defined by law;

— necessary, for the proper implementation
of the preventive measure;

— proportionate, ie., the harm caused
by the preventive measure does not exceed
the benefit to which it is applied;

— effective, i.e., its application ensures
the exercise of police powers (Law of Ukraine
On the National Police, 2015).

As a preventive measure, administrative
supervision in the field of the authorisation
system has a special character and importance
among the tasks and powers of the National
Police. This preventive measure has the fea-
tures of comprehensive activities of the relevant
entity and is part of a separate area of activi-
ties of the National Police to prevent offenses
and their negative consequences.

The tasks of the authorisation system
of internal affairs bodies shall be implemented
by the National Police through its structural
units: — authorised unit for firearms control
of the central police management body (here-
inafter referred to as the CPMU); — authorised
unit for firearms control and the authorisation
system of the General Directorate of National
Police in the Autonomous Republic of Crimea
and the city of Sevastopol, regions and the city
of Kyiv (hereinafter referred to as the GDNP); —
territorial (separate) police units in districts, cit-
ies, districts in cities (hereinafter referred to as
territorial police units) (Order of the Ministry
of Internal Affairs on the approval of the Instruc-
tions on the procedure for the manufacture,
acquisition, storage, accounting, transportation
and use of firearms, pneumatic, cold and cooled
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firearms, devices of domestic production for fir-
ing cartridges, equipped with rubber or metal
projectiles with similar properties of non-le-
thal action, and cartridges for them, as well as
ammunition for firearms, main parts of firearms
and explosive materials, 1998).

With regard to administrative supervi-
sion in the field of the authorisation system, it
should be noted that it can only exist if there
is continuous control of compliance with
the rules of the relevant activity, supported
by the possibility of applying enforcement
measures to persons who violate the estab-
lished rules of the authorisation system, oth-
erwise such a preventive measure loses its
effectiveness. According to V.A. Humeniuk,
the main way to ensure compliance with
the rules of the authorisation system is public
control, which includes preliminary inspection
of facilities before issuing the relevant permits
(licenses), subsequent systematic inspections
of these facilities, verification and admission
of persons to work with objects and substances
subject to the authorisation system, subsequent
control of their activities, as well as accounting
of these facilities. The main methods used by
the internal affairs authorities in implement-
ing the authorisation system are persuasion
and coercion. With regard to the importance
of persuasion in ensuring compliance with
the rules of the authorisation system, the focus
should be on the analysis of administrative
coercion measures (prohibition of certain types
of activities, closure of facilities, revocation or
suspension of permits (licenses), orders to elim-
inate violations of certain rules, prohibition
of certain individuals to work at facilities, etc.),
since their application is associated with restric-
tion of the rights of citizens and legal entities
(Humeniuk, 1999).

Given the special nature of administrative
supervision of the police in the field of authoris-
ing, this area of prevention of the police has spe-
cific features that separate it from other powers
in law enforcement.

Firstly, the activities of the administrative
supervisor are of a preventive (warning) nature,

aimed at preventing the commission of offenses
rather than eliminating their negative conse-
quences, although such supervision may result
in enforcement measures as a result of violations
of the rules established by the authorisation sys-
tem.

Secondly, the activities of the administrative
supervisor to verify compliance with the rules
of the authorisation system are proactive, but
do not require the consent of individuals or
legal entities that are parties to relations in
the field of the authorisation system (revocation
of alicense, seizure of an object of the authorisa-
tion system, etc.)

Thirdly, the parties to legal relations regard-
ing the implementation of administrative super-
vision in the field of the authorisation system is
regulated at the level of laws and regulations.

Fourth, the existence of a special object
of administrative supervision, which, at the level
of a regulation, includes items that are with-
drawn from civilian circulation fully or in part,
which, accordingly, requires the functioning
of the authorisation system for the purpose
of their legal and safe use and application.

4. Conclusions

Therefore, the main task of such administra-
tive supervision is to identify possible violations,
to prevent their consequences and eliminate
shortcomings in functioning of the authorisa-
tion system, to establish conditions and causes
that contribute to possible violations in the field
of the authorisation system.

The National Police realises the outlined
tasks through a number of measures: - obtain-
ing complete information about the object
of supervision for its initial inspection; — full
implementation of information and analyt-
ical measures on the data obtained; - mak-
ing appropriate competent decisions based
on the results of these measures; — system-
atic inspection of facilities in order to iden-
tify possible cases of violation of the rules
of the authorisation system; — taking actions
to implement decisions made during supervi-
sion to prevent offenses in this field and apply-
ing legal liability to offenders.
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3ABIAHHS TA HLJIIXU PEAJI3AIIIT AIMIHICTPATUBHOTO
HAIVEAAY MIAPO3ALIAMHA HAIIIOHAJIBHOI ITOJITIII
Y COEPI 103BIJIbHOI CUCTEMH

Awnoranis. Mema. Meta cTaTTi 1oJisirac y BU3HaY€HHi 3aB/IaHb Ta MIJIAXIB peastisallii mpoiepypu 3/iii-
CHeHHs aziMiHicTpaTnBHOTO Harssaay Harionamproro mositieio y cdepi 103BibHOI cricTeMu sIK (hopmu
IIPEBEHTUBHOI AiAabHOCTL. Pe3yabmamu. Y cTaTTi 3 METOIO JOCATHEHHS ITOCTABJICHOI METH 3/11ICHIOETCS
aHaJli3 HAYKOBUX Ii/IXOJIiB Ta MO3UIIN YYeHUX HA PO3YMIHHS 3MIiCTY JI03BLIbHOI cCTeMU. XapaKTepu3y-
€TBhCS 3MICT aAMiHICTPATUBHOTO Harisiny HartioHanpHol MO Ik (hopMu TipeBeHTHBHOT poboTH y chepi
JI03BIJIBHOI ccTeMH. BI3HaYeHO BIMOTH, 110 BUCYBAIOTHCS 0 TaKOI TIPEBEHTUBHOI [IiSITTBHOCTI, K a/Mi-
HICTpATUBHUI HATJISA/l, HABEIEHO XapaKTepHI O3HAKM, SIKi al0Th MOKJIMBICTD BUALIUTH 3iHCHIOBAHUI
ToJritiero y cepi 03BITBHOI CHCTEMU aIMiHICTPATUBHUI HATJISI 3-TIOMIK iHIITMX TIPEBEHTUBHIX 3aXO/IiB.
3/IiiCHEHHS TOBHOBA)KHI OpraHW BUKOHABYOI BJIA/IU PEai3yl0Th HOPMOTBOPYUY JISJIBHICTD 32 [OIIOMO-
TOI0 BCTAHOBJIEHHST 3aralbHO000B I3KOBHUX PO3IOPSIIIKEHb, CIIPSIMOBAHNX Ha BTIJIEHHS B KUTTSI il BUMOT;
3MITICHIOIOTH TTPABO3aCTOCOBHY [IiSITTBHICTD; 3aCTOCOBYIOTh 3a BUMHeHI y cdepi 03BiTbHOI cHcTeMn mpa-
BOIOPYIIIEHHs TiepebaueHi 3aKOHOM TIPUMYCOBI 3aX0/I1, 31HCHIOT IHIIY JisIbHICTb. AIMIHICTPaTHB-
Huil Haryisaz y cepi M03BLIBHOI CUCTeME MOYKe iCHYBATH JIKILe 32 YMOBHU 0€3IIepePBHOTO KOHTPOJIIO 3a
JIOTPUMAHHSIM TTPABUJT BIAOBIZHOI AiSTIBHOCTI, TMAKPITIIEHOTO MOKJINBICTIO 3aCTOCYBAHHS MPUMYCOBHUX
3aX0/iB 710 0Ci0, AKi HOPYILIYIOTh BCTAHOBJEHI MpaBUa M03BIIbLHOI CUCTEMH, THAKIIE TAKUI TTPEBEHTHB-
HUIT 3aXi]1 BTpavae cBoio eeKTuBHICTb. Bucnosku. Sk BUCHOBOK, OKpeCJIeHO 3aB/IaHHS Ta KOJIO 3aXO/iB,
SIKI peastizyioThCsI BIIMOBIAHNMI TTiipo3aizamu HarionaasHoi ol B Xoz1i aiMiHICTPaTHBHOTO HATJISILY
y cdepi 03BIIBHOI crcTeMU. 3aBlaHHs peasisyioTbess HalioHaabHOIO MOJIIHEI0 3aBASKI BUBHAYCHOMY
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KOJIy 3aXOJIiB: OTPUMAHHAM MOBHOI iH(opMaIlii cTOCOBHO 06'€KTa HATJISALY /st HOTO TOYaTKOBOI IepeBip-
KM; IeTATBHOTO TIPOBA/KEHHS 1HPOPMAIi THO-aHATI TUIHUX 3aX0/[iB MO0 OTPUMAHUX JAAHNUX; TPUHHATTS
3a pe3yJIbraTaMu [IUX 3aX0/1iB BI/IIIOBIIHUX KOMIIETEHTHUX PillleHb; CHCTEMATUYHOTO 0OCTEKEHHsE 00'€KTIB
3 METOI0 BUSIBJICHHSI MOKJIMBUX BUIIQ/[KIB TTIOPYIIIEHHS IPABUJI JI03BIJIBHOI CUCTEMU; TIPOBA/IKEHHAM [Iiil
MIO/I0 peai3allil MpUHHATHX y XOIi HaTJIsAy pillleHb /s Tonepe/PKeHHsT IPaBoOopyIIeHb Y 1l chepi
Ta 3aCTOCYBAHHS IHCTUTYTY I0PUMYHOI BiIOBIAJILHOCTI /10 TIPABOIIOPYIIHUKIB.

Kmouosi cioBa: HarionanbHa mosiilist, TpeBeHTUBHI 3aX0/M, [03BiJibHA CHUCTeMa, TIPEBEHTUBHA
JUSIIBHICTD.
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CRITERIA FOR VANDALISM PREVALENCE
AND TRENDS IN MODERN CONDITIONS

Abstract. Purpose. The purpose of the article is to study vandalism state and trends in Ukraine based
on relevant criteria. Results. The interpretation of the content of vandalism and, as a result, the use of this
concept to officially explain acts related to destructive violent behaviour has now significantly expanded
and has gone beyond the criminal law definition. A significant part of acts of vandalism due to minor
public danger remains without proper attention from law enforcement agencies, as the grounds for their
qualification under the relevant articles of the CC of Ukraine are often insufficient, and the CoAO does not
contain special rules that would allow for appropriate response measures. In this regard, it seems relevant to
study vandalism state and trends in Ukraine based on the relevant criteria. It is established that the status
and trends of vandalism in Ukraine are best determined by characterising the quantitative and qualitative
indicators of the prevalence of vandalism offences. It is substantiated that the main quantitative indicators
of vandalism should be considered: 1) the place of vandalism in the overall structure of crime; 2) the number
of vandalism offences in which persons were served with a notice of suspicion; 3) the number of proceedings in
cases of vandalism that were sent to court with an indictment; 4) the prevalence of certain types of vandalism.
The main qualitative indicators of vandalism are recognised as follows: 1) geography of vandalism; 2) time
when an act of vandalism is committed; 3) how an act of vandalism is committed; 4) means and instruments
of vandalism; 5) a place where an act of vandalism is committed. Conclusions. Common places where
vandalism is committed are cemeteries, graves, burial sites, places of worship, morgues, various religious
buildings and "sacred" places. The vast majority of cases of lucrative and religious vandalism are recorded
in such places. For example, valuable items, as well as elements of monuments and fences, are stolen from
graves and cemeteries. Moreover, it is here that various rites and ceremonies are performed, and most acts
of desecration and abuse are committed. Less common, but no less important for analysis, are places with
a special status: nature reserves, memorial complexes, cultural and archaeological heritage sites, etc. The
vast majority of acts of environmental vandalism are committed here.

Key words: types of vandalism, desecration of a grave, burial place, crime, crime rate.

1. Introduction ted, i.e. 0.45%. However, as we noted above,

In order to comprehensively depict the cur-
rent state of vandalism and its main trends in
Ukraine, we have analysed the only reports on
criminal offenses for the last five years, sum-
marised by the Prosecutor General's Office
of Ukraine and posted on its official website
(Official website of the Prosecutor General's
Office of Ukraine, 2020). The study and com-
parison of statistics made it possible to formu-
late a range of useful conclusions and generali-
sations for practical application.

Criminal offenses that we propose to qual-
ify as vandalism are a relatively small share
of the overall crime structure. For example,
while in 2014, 1763 such crimes were commit-
ted, which amounted to 0.33% of all registered
criminal offenses, in 2018, 2193 were commit-

62

official statistics cannot objectively reflect
the actual prevalence of vandalism, as a signif-
icant number of acts of vandalism are classified
under such general articles as theft, hooligan-
ism, destruction and damage to property, etc.
and, accordingly, will not be taken into account
in our analysis.

The issue of vandalism has been under focus
in the works by O. Bandurka, V. Vasylevych,
O. Dzhuzha, V. Dziuba, O. Kolb, A. Neby-
tov, M. Khavroniuk, V. Shakun, and others.
Without detracting from the scientific value
of the achievements of these scientists, it
should be noted that no comprehensive study
of vandalism prevention has been conducted
in domestic science. For example, today most
issues related to determining the motives for
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vandalism, the ways and external forms of van-
dalism, the determinants that cause vandalism,
the mechanism of formation of this deviation,
measures to prevent it, etc. remain virtually
unexplored.

Therefore, the purpose of the article is to
study vandalism state and trends in Ukraine
based on relevant criteria.

2. General principles of the prevalence
of vandalism in modern conditions

Despite all the shortcomings, official statis-
tical reporting allows us to identify the most
global trends in the protection of public moral-
ity:

— against an overall decrease in crime by
8% (from 529,139 crimes in 2014 to 487,133
crimes in 2018), there is a significant increase
in the level of vandalism — by almost 20%
(from 1763 crimes in 2014 to 2193 in 2018). In
the overall crime structure, the share of such
crimes increased by 0.12%;

—the largest number of acts of vandalism was
recorded in 2018 (2193 crimes), and the small-
est — in 2014 (1763 crimes). At the same time,
2053 such crimes were registered in 2015, 1782
crimes in 2016, and 1972 crimes in 2017;

— the most significant increase in the num-
ber of crimes was in the following: illegal pos-
session, desecration or destruction of religious
shrines (from 3 crimes in 2014 to 5 crimes in
2018); obstruction of a religious rite (from 1
crime in 2014 to 4 crimes in 2018); desecra-
tion of a grave, other burial place or the body
of the deceased (from 1608 crimes in 2014 to
2030 in 2018); illegal explorations at an archae-
ological heritage site, destruction, ruining of or
damage to cultural heritage sites (from 52 crimes
in 2014 to 77 crimes in 2018); destruction, dam-
age or concealment of documents or unique
documents of the National Archival Fond (from
0 crimes in 2014 to 3 crimes in 2018); public
denial or justification of fascist crimes, propa-
ganda of neo-Nazi ideology, production and/or
distribution of materials justifying the crimes
of fascists and their supporters (from 1 crime in
2014 to 38 crimes in 2018);

— the number of crimes such as damage
to religious buildings or places of worship
decreased (from 7 crimes in 2014 to 2 crimes
in 2018); intentional destruction or damage to
territories under state protection and objects
of the nature reserve fund (from 28 crimes in
2014 to 17 crimes in 2018); desecration of state
symbols (from 58 crimes in 2014 to 17 crimes
in 2018); violence against the population in
the area of military operations (from 4 crimes in
2014 to 0 crimes in 2018).

The next criterion to be analysed is the num-
ber of crimes in which individuals have been
served with a notice of suspicion. The impor-

tance of this indicator is due to actual reflection
of the number of detected crimes, i.e. crimes in
which a person has been identified. The basic
value we propose to use is the total number
of detected crimes and their ratio to the total
number of registered crimes. For example, in
2014, this ratio was 37.7%; in 2015, 33.3%; in
2016, 26.9%; in 2017, 37.9%; in 2018, 39.4%.
The average figure for the analysed period is
34.7%. With regard to vandalism, the analysis
of statistical data reveals different trends:

— compared to other crimes, the share
of detected vandalism cases is much higher,
averaging 54.2% over the analysed period. This
means that every second reported case of van-
dalism was detected, i.e. the perpetrators were
identified;

— the share of detected vandalism cases
increased by almost 10%: from 52.2% in 2014 to
61.7% in 2018. The lowest number of vandalism
cases was detected in 2016: 773 crimes, which is
43.4% of the total number of registered vandal-
ism cases;

— the high rate of vandalism crimes in which
persons were served with notices of suspicion
is relative. For example, only two types of van-
dalism are characterised by a high detection
rate that exceeds the average statistical indica-
tor (we recall that it is 34.7% for the analysed
period). For example, these are the desecra-
tion of a grave, other burial place or the body
of the deceased (57.6%) and the desecration
of state symbols (36.3%);

— the following types of vandalism have
a lower than average detection rate: damage to
religious buildings or places of worship — 30%;
illegal occupation, desecration or destruc-
tion of religious shrines — 17.9%; obstruction
of a religious rite — 10.3%; public denial or jus-
tification of the crimes of fascism, propaganda
of neo—Nazi ideology, production and /or distri-
bution of materials justifying the crimes of fas-
cists and their supporters — 10.1%,; intentional
destruction or damage to territories under state
protection and objects of the nature reserve
fund — 7.3%; illegal exploration at an archaco-
logical heritage site, destruction, ruining of or
damage to cultural heritage sites — 6.7%. At
the same time, three types of vandalism have
a zero percent detection rate, meaning that no
one has ever been served with a notice of sus-
picion of committing them during the analysed
period. These are the destruction, damage or
concealment of documents or unique docu-
ments of the National Archival Fond; looting
and violence against the population in the area
of military operations.

Another criterion for evaluating statistics
on vandalism is the number of proceedings that
were sent to court with an indictment. On aver-
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age, the share of such proceedings is 88.1%
of the total number of criminal offenses in which
persons were served with notices of suspicion,
or 30.6% of the total number of recorded crim-
inal offenses. The highest analysed indicator
was in 2018 and amounted to 90.3% and 35.6%,
respectively; and the lowest 86.7% — in 2016 —
and 23.3%, respectively. With regard to van-
dalism, we can observe different correlations
and trends:

— compared to other crimes, the share
of vandalism proceedings that were sent to court
with an indictment was significantly higher
and averaged 90.7% of the total number of crim-
inal offenses in which persons were served with
anotice of suspicion of committing vandalism, or
49.1% of the total number of registered vandal-
ism cases in the analysed period. These figures
were highest in 2015 (96.3 and 53.8%, respec-
tively) and lowest in 2016 (80.1 and 34.7%,
respectively);

— compared to 2014, in 2018, the share
of vandalism proceedings that were sent to
court with an indictment increased by more
than 11% (from 83.9% and 43.8% to 95.6%
and 58.9%, respectively);

— the relative nature of statistical data char-
acterising the ratio of the number of vandal-
ism proceedings that were sent to court with
an indictment to such indicators as the num-
ber of detected vandalism cases and the total
number of registered vandalism cases is worthy
of attention. For example, only one type of van-
dalism is characterised by a high rate of refer-
rals to court with an indictment that exceeds
the average statistical indicator (we recall that
during the analysed period it accounted for
88.1% of the total number of criminal offenses
in which persons were served with a notice
of suspicion and 30.6% of the total number
of recorded criminal offenses). For example, it
is the desecration of a grave, other burial place
or the body of the deceased: 90.9% and 52.3%
respectively. Another type of vandalism has
only one of the two indicators slightly higher
than the average: it is the deliberate destruction
or damage of territories under state protection
and objects of the nature reserve fund: 88.9%
and 6.5% respectively;

— the following types of vandalism have
lower than average statistical indicators: dam-
age to religious buildings or places of wor-
ship — 83.3% and 25.0%, respectively; illegal
explorations at an archaeological heritage site,
destruction, ruining or damage to cultural
heritage sites — 86.3% and 5.8%, respectively;
illegal possession, desecration or destruction
of religious shrines — 80.0% and 14.3% respec-
tively; desecration of state symbols — 77.8%
and 28.2% respectively; public denial or justi-
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fication of the crimes of fascism, propaganda
of neo—Nazi ideology, production and/or dis-
tribution of materials justifying the crimes
of fascists and their supporters — 77.8 and 7.9%
respectively; obstruction of religious rites —
50.0 and 5.3% respectively;

— three types of vandalism are characterised
by zero rates of referrals to court with indict-
ments. For example, these are destruction, dam-
age or concealment of documents or unique
documents of the National Archival Fond; loot-
ing; violence against the population in the area
of military operations.

In more detail, the quantitative characteris-
tics of vandalism can be assessed by comparing
statistical data that reflect the prevalence of each
of the types of vandalism we have identified,
namely:

— the most common type of vandalism is
desecration of a grave, other burial place or
the body of the deceased (Article 297 of the CC
of Ukraine). The share of registered crimes
under this article in the overall structure
of vandalism is 92.4%. Moreover, against a gen-
eral decrease in the crime rate in 2014-2018
(by 8%), a significant increase in the number
of registered cases of desecration of a grave,
other burial place or the body of the deceased
can be noted (by 422 crimes, i.e. by 20.7%).
The lowest number of crimes under Article 297
of the CC of Ukraine was registered in 2014 —
1608, and the highest in 2018 — 2030. On aver-
age, 1 to 4 crimes under Part 4 of Article 297
of the CC of Ukraine were recorded per year, but
in 2015, there was an almost 4-fold increase (15
crimes). On average, a person was served with
a notice of suspicion of committing this crime
in 57.6% of cases. This figure was the lowest in
2016 — 45.9%, and the highest in 2018 — 65.4%.
Approximately 52.3% of proceedings of the total
number of criminal offenses under Article 297
of the CC of Ukraine were sent to court with
an indictment. The lowest figure was in 2016 —
36.8%, and the highest — in 2018 — 62.5%;

— the second most common type of vandal-
ism is the illegal explorations at an archaco-
logical heritage site, destruction, ruining of or
damage to cultural heritage sites (Article 298
of the CC of Ukraine). The share of registered
crimes under this article in the overall struc-
ture of vandalism is 3.4%. Over the past 5
years, the number of registered cases of illegal
explorations at an archaeological heritage site,
destruction, ruining or damage to cultural her-
itage sites has increased by 32.5% (25 crimes).
The lowest number of crimes under Article 298
of the CC of Ukraine was registered in 2014 —
52, and the highest — in 2017 — 78. The detec-
tion rate of these crimes is extremely low. For
example, on average, a notice of suspicion was
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served to a person in 6.7% of cases. This figure
was the lowest in 2016 — 1.5%, and the highest
in 2018 — 11.7%. About 5.8% of proceedings
of the total number of criminal offenses under
Article 298 of the CC of Ukraine were sent
to court with an indictment. This figure was
the lowest in 2016 — 1.5%, and the highest in
2018 — 11.7%;

— the third most widespread type
of vandalism is the desecration of state sym-
bols (Article 338 of the CC of Ukraine). The
share of registered crimes under this article
in the overall structure of vandalism is 1.3%.
Unlike the previous types of vandalism we ana-
lysed, over the past 5 years the number of reg-
istered cases of desecration of state symbols
has decreased by 70.1% (by 41 crimes). The
lowest number of crimes under Article 338
of the CC of Ukraine was registered in 2016 —
10, and the highest — in 2014 — 58. The detection
rate of these crimes is relatively high. On aver-
age, a notice of suspicion was served to a per-
son in 36.3% of cases. This figure was the low-
est in 2016 at 19.0%, and the highest in 2015
at 53.8%. Approximately 28.2% of proceedings
out of the total number of criminal offenses
under Article 338 of the CC of Ukraine were
sent to court with an indictment. This figure
was the lowest in 2014 — 13.8%, and the highest
in 2018 — 47.1%;

— the fourth most widespread type of van-
dalism is the intentional destruction or damage
to territories under state protection and objects
of the nature reserve fund (Article 252 of the CC
of Ukraine). The share of registered crimes
under this article in the overall structure of van-
dalism is 1.3%. Over the last 5 years, the num-
ber of registered cases of intentional destruction
or damage to territories under state protection
and nature reserve fund objects decreased
by 39.3% (by 11 crimes). The lowest number
of crimes under Art. 252 of the CC of Ukraine
was registered in 2015 — 16, and the highest —
in 2016 — 36. Traditionally, the level of solving
these crimes is low. For example, on average,
a notice of suspicion was served to a person in
7.3% of cases. This figure was the highest in
2014 — 28.6%, while in 2015, 2016 and 2018, no
suspicion was served on any of the facts of com-
mitting this crime. Approximately 6.5% of pro-
ceedings out of the total number of criminal
offenses under Article 252 of the CC of Ukraine
were sent to court with an indictment. This fig-
ure was the highest in 2014 — 28.6%, while from
2015 to 2018, no proceedings under this article
were sent to court with an indictment;

— the fifth most widespread type of van-
dalism is public denial or justification of fas-
cist crimes, propaganda of neo-Nazi ideology,
production and/or distribution of materials

justifying the crimes of fascists and their sup-
porters (Article 436—1 of the CC of Ukraine).
The share of registered crimes under this arti-
cle in the overall structure of vandalism is 0.9%.
Over the past 5 years, the number of registered
cases of public denial or justification of fascist
crimes, propaganda of neo-Nazi ideology, pro-
duction and/or distribution of materials justi-
fying the crimes of fascists and their supporters
has increased by as much as 37 times (from 1 to
38 crimes). The lowest number of crimes under
Article 436-1 of the CC of Ukraine was regis-
tered in 2014 — 1, and the highest —in 2018 — 38.
The detection rate of these crimes is extremely
low. For example, on average, a notice of suspi-
cion was served to a person in 10.1% of cases.
This figure was the highest in 2015 — 25.0%,
while in 2014 and 2016 no suspicion was served
on any fact of committing this crime. Approx-
imately 7.9% of proceedings out of the total
number of criminal offenses under Article 436-1
of the CC of Ukraine were sent to court with
an indictment. This figure was the highest in
2015 — 25.0%, while in 2014 and 2016 no pro-
ceedings under this article were sent to court
with an indictment;

— the sixth most widespread type of van-
dalism is the illegal maintenance, desecration
or destruction of religious shrines (Article 179
of the CC of Ukraine). The share of registered
crimes under this article in the overall struc-
ture of vandalism is 0.3%. Over the past 5 years,
the number of registered cases of illegal pos-
session, desecration or destruction of religious
shrines has increased by 40.0% (by 2 crimes —
from 3 to 5). The lowest number of crimes under
Article 179 of the CC of Ukraine was regis-
tered in 2014 and 2015 — 3, and the highest —
in 2016 — 10. Traditionally, the detection rate
of these crimes is low. For example, on average,
a notice of suspicion was served to a person in
17.9% of cases. This figure was the highest in
2018 — 40.0%, while in 2015 no suspicion was
served on any fact of committing this crime.
Approximately 14.3% of proceedings out
of the total number of criminal offenses under
Article 179 of the CC of Ukraine were sent
to court with an indictment. This figure was
the highest in 2018 — 40.0%, while in 2015
and 2017 no proceedings under this article were
sent to court with an indictment;

— other types of vandalism are the least
common, and therefore their commission does
not significantly affect official statistical report-
ing. For example, damage to religious buildings
or places of worship accounts for only 0.2%
of the total vandalism; obstruction of religious
rites — 0.2%; destruction, damage or con-
cealment of documents or unique documents
of the National Archival Fond — 0.03%; loot-
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ing — 0.01%; violence against the population
in the area of military operations — 0.09%. All
of them are characterised by a rather low level
of detection and referral to court with an indict-
ment.

Therefore, the analysed official statistics
enables to determine the prevalence and dynam-
ics of vandalism over the past five years. At
the same time, the above data and our conclu-
sions are not enough to provide a holistic pic-
ture of modern domestic vandalism. A number
of its qualitative indicators need to be further
disclosed. However, it is impossible to do this
on the basis of official statistics review: first, offi-
cial statistics do not separate vandalism crimes
into a separate group; second, it does not record
a number of indicators that play a secondary
role in the overall crime structure but are quite
important for developing measures to counter
and prevent vandalism. In this regard, our fur-
ther research will be based on the data obtained
as a result of studying the materials of criminal
proceedings on vandalism, on the conclusions
drawn by other scholars, experts and specialists,
as well as on the results of a sociological survey.

3. Particularities of the places of commit-
ting vandalism

The study enables to make some conclu-
sions, which are organised into several inde-
pendent blocks for ease of perception.

Geography of vandalism. The prevalence
and steadily increasing number of criminalised
acts of vandalism is observed in all regions with-
out exception. The level of vandalism is some-
what higher in Luhansk and Donetsk regions, as
well as in the areas bordering the Autonomous
Republic of Crimea, compared to the overall
statistical indicators. This is primarily due to
a rather high level of aggressive xenophobia
and national intolerance in these regions, which
is a consequence of the occupation and actual
hostilities. In the western regions of Ukraine,
the level of vandalism also remains consistently
high, due to the active work of various nation-
al-democratic and chauvinistic movements. In
general, our study did not show any significant
geographic differences in the prevalence of van-
dalism in Ukraine. The only differences are in
the direct objects of attack, as well as the emo-
tional and motivational atmosphere of vandal-
ism.

There are certain differences between urban
and rural vandalism. For example, in large cit-
ies, which are more saturated with public infra-
structure, vandalism of the following types
prevails: graffiti, petty and malicious hooli-
ganism, destruction and damage to property.
Obscene inscriptions, immoral images, smashed
payphones, broken windows, damaged public
transportation equipment, etc. are all typical
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of urban vandalism. In small towns and villages,
vandalism is more likely to be motivated by
lucrative motives, due to the relatively low soci-
oeconomic level of life. For example, there are
frequent cases of destruction of graves and cem-
eteries, and theft of various valuable materials
from burial sites. In addition, various natural
resources, garden and park and architectural
ensembles, green spaces, etc. are often targeted
for destruction. In other words, public, nation-
alist, political, and anarcho-nihilistic types
of vandalism are more common in cities, while
religious, cemetery, lucrative, and environmen-
tal vandalism is more common in villages.

Time when an act of vandalism is commit-
ted. The results of our study show that acts
of vandalism are committed with approxi-
mately the same level of intensity throughout
the year. At the same time, certain differences
in the structure of vandalism depending on
the time of year can be identified. For exam-
ple, acts of lucrative vandalism are most often
committed in winter and in the first two months
of spring. Some scholars explain this depend-
ence by the fact that in the warm season it is
easier to find seasonal work or other one-time
income and fresh vegetables, fruits, mushrooms
appear, thus partially solving the food prob-
lem for low-income people who are most prone
to lucrative vandalism (Husak, 2015, p. 144).
Public vandalism, on the contrary, is more com-
mon in the summertime. This is due to the fact
that teenagers, who are mostly prone to it, have
a lot of time free from school and controlled
leisure. Nationalist and political vandalism
becomes more active in the fall, due to the end
of the vacation period and the general increase
in political and economic activity in the coun-
try. The most "favourable” period for environ-
mental vandalism is the second half of spring,
summer and the first half of autumn, which is
associated with active agricultural work.

In addition to seasonality, the inten-
sity of vandalism depends on the time of day.
There is no clear gradation and no clear prior-
ity, while it is possible to state a dependence
on a certain type of vandalism. For example,
lucrative vandalism is mostly committed in
the evening and much less often during lunch-
time and at night. This is primarily due to
the specificities of visiting cemeteries, burial
sites and other public places, from the territory
of which valuable objects or their parts are most
often stolen. Breaking windows, damaging pay-
phones, painting fences and other cases of pub-
lic vandalism are mostly committed at night,
and less frequently during the day and evening.
This is due to the specificities of visiting pub-
lic places, as well as the availability of free time
among young people who are prone to this type
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of vandalism. Demonstrative cases of political
and nationalist vandalism are mostly recorded
during the day, during various political rallies
and public events, while vandalism by radical-
ised informal groups, on the contrary, inten-
sifies in the evening and at night, after sports
matches, concerts and performances.

How an act of vandalism is committed. A
characteristic feature of modern vandalism is
how extraordinary it can be committed. More-
over, the choice of how to impact a protected
object depends on many factors: the personal-
ity of the vandal and the availability of special
skills; the specifics of the object of the attack;
the place and time of the crime; the expected
goal, etc. In total, more than 50 different ways
of committing vandalism can be identified.
However, according to the results of the crim-
inal proceedings we have studied, there are sev-
eral of the most popular among them.

First, acts of vandalism can involve inflict-
ing various damages to protected objects. For
example, this includes its complete destruction
(by breaking, tearing, dissolving, etc.), demoli-
tion, dismantling, breakage, removal of struc-
tural parts and elements, painting or pouring
various substances, pollution, excavation, arson,
explosion.

Second, acts of vandalism can involve
the misuse of the object. The most popular
of these is stealing the object, removing cloth-
ing, jewellery or awards from the body, for
example for the purpose of further sale. Less
frequently, stolen objects are used for other pur-
poses: for rituals, ceremonies, revenge, etc.

Third, acts of vandalism can express
a vandal’s negative attitude towards someone
or something, which is almost as prevalent.
The most popular are the following: painting
the object, applying obscene inscriptions, inde-
cent images, or offensive symbols to the object,
adding additional elements of an immoral or
cynical nature to the object, pasting posters
and leaflets. Sometimes, vandalism is commit-
ted by public ridicule, demonstration of con-
tempt, mockery of the object or events related
to it, as well as by gross violation of the order
of ceremonies, rituals, rites, etc.

Fourth, acts of vandalism can allow the van-
dal to satisfy his or her needs due to sexual or
other mental disorders. Among them are dis-
memberment or disfigurement of the body, ille-
gal exhumation, necrophilia, eating of remains,
relieving natural needs on or with the object,
and other lewd and immoral acts. Since the share
of such acts of vandalism in the overall structure
of vandalism is insignificant, these methods are
extremely rare.

Means and instruments of vandalism. The
choice of means and tools used to unlawfully

affect protected facilities always depends on
the method of committing the crime chosen
by the vandal. And since, as we have shown
above, among all possible methods of vandal-
ism, the most popular are those that involve
inflicting various damages to protected objects,
frequently, vandals use destructive tools such as
sledgehammers, hammers, knives, saws, drills,
chisels and other tools that can cause various
mechanical or physical damage to an object. No
less popular are various chemicals, including
paints, solvents, combustibles, fuel oil, reagents,
chemicals, etc. Sometimes domestic animals,
including dogs and cattle, are used as tools.

Our analysis of the ways in which vandal-
ism is committed has shown that a significant
number of them are caused by the direct activ-
ity of the perpetrator and do not involve the use
of any special or additional means and tools. For
example, a vandal can personally damage a pro-
tected object, break, tear, or trample it. More-
over, theft of an object often does not require
the use of any tools. Thus, the above gives
grounds to assert that the means and instru-
ments of vandalism should be considered as its
optional feature.

A place where an act of vandalism is commit-
ted. The extraordinary variety of external forms
of vandalism, as well as its prevalence, deter-
mines the special nature of the places where it
is committed.

The results of our research show that most
acts of vandalism are committed in public
places (train stations, airports, parks, streets,
stadiums, entrances, shopping centres, cinemas,
educational institutions, sports grounds, public
transport, etc.) First, this is due to an important
feature of vandal behaviour such as demonstra-
tive nature (vandals usually seek to give their
actions as much publicity as possible, and there-
fore prefer publicly accessible objects); second,
the fact that a significant number of objects that
are subject to vandalism are integral elements
of public places (benches in parks, seats in pub-
lic transport, windows and walls in entrances,
elevator cabins, etc. are subject to destructive
impact); third, the fact that the intention to
commit acts of vandalism in many cases arises
suddenly, for example during a mass event, after
drinking alcohol, during joint leisure activities,
etc. (such forms of behaviour are typical for
public places).

The specific nature of many targets (spe-
cial historical, artistic, architectural, religious
or other value for a significant number of peo-
ple) causes the prevalence of acts of vandalism
in places where such objects are compactly
located: in museums, libraries, exhibition halls,
and other educational, scientific and cultural
institutions.
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Common places of committing vandalism are
cemeteries, graves, burial sites, places of worship,
morgues, various religious buildings and "sacred”
places. The vast majority of cases of lucrative
and religious vandalism are recorded in such places.
For example, valuable items, as well as elements
of monuments and fences, are stolen from graves
and cemeteries. Moreover, it is here that various
rites and ceremonies are performed, and most acts
of desecration and abuse are committed. Less com-
mon, but no less important for analysis, are places
with a special status: nature reserves, memorial
complexes, cultural and archaeological heritage
sites, etc. The vast majority of acts of environmen-
tal vandalism are committed here.

Less common, but no less important for
analysis, are places with a special status:
nature reserves, memorial complexes, cultural
and archaeological heritage sites, etc. The vast
majority of acts of environmental vandalism are
committed here.

A relatively significant number of acts
of vandalism are committed in abandoned,
neglected places (at stopped construction sites,
in abandoned residential buildings, in the poor-
est residential neighbourhoods, at previously
damaged and mutilated objects). To explain this
trend, some scholars use the "broken windows
theory", the essence of which is that vandalism
is to some extent encouraged by the situation
at the scene: the more disorderly and littered

the place, the more likely it is to be commit-
ted (Latysh, 2016, p. 52; Reynald, Elffers,
2009, p. 27).

4. Conclusions

Above, we have already analysed the criteria
enabling to get only a general idea of the state
of and trends in vandalism in the current
socio-political and economic environment.
Moreover, the data on which our study is based
are relative, as most of them are the result of our
review of the materials of criminal proceedings
for vandalism, and not officially recorded statis-
tical indicators. All of this affects the accuracy
of our calculations, as well as the objectivity
and reliability of our conclusions.

However, it should be noted that there are
no other ways to study vandalism today: neither
the National Police of Ukraine nor other law
enforcement bodies or NGOs currently keep
records of vandalism. Scholars and interna-
tional experts in their few reports on vandalism
rely only on official statistics, which do not focus
on vandalism. Therefore, they take as a basis
different corpus delicti, which, in their subjec-
tive opinion, are manifestations of vandalism.
Obviously, under such conditions, the results
obtained differ significantly, and the conclusions
and generalisations based on them do not reflect
the real scale and consequences of vandalism, do
not allow us to trace their dynamics and make
reliable forecasts.
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KPUTEPIi CTAHY TA TEH[EHIIII IIONMINPEHHA BAHIAJI3MY

B CYUYACHUX YMOBAX

Anorauis. Mema. MeToto cTatTi € I0CI/PKEHHS CTaHy 1 TeHEHI BaHAaIi3My B YKpaiHi Ha OCHOBI
BIZINOBIZIHUX KpUTepiiB. Pe3yavmamu. TiaymMaueHHs 3MICTY BaHJQII3MY 1, SIK HACJI/IOK, BKUBAHHS 11bOTO
MOHATTS [T OPilliiHOTO TTOSICHEHHS JIisTHb, OB’ I3aHUX i3 IECTPYKTUBHOIO HACUIBHUIIBKOIO PYIHIBHOIO
TOBE/IIHKOIO, Ha ChOTO/IHI CYTTEBO POSIIMPUIIOCS Ta CATHYJIO 38 MeKi KpUMiHAIBHO-IIPABOBOTO BU3HAYECH-
Hsl. 3HAYHA YAaCTUHA AKTiB BAH/IAJIbHOT [IOBE/IIHKI YePe3 He3HAUHY CYCIILIbHY HeOe3MeKy 3auaeTbes 6e3
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HaJIe;KHOI yBaru 3 60Ky PaBOOXOPOHHHX OPTaHiB, OCKIIBKH TiACTaB UIs X KBasTi(iKaliii 3a BiAMOBI IHIMI
crarravu KK Ykpainu gacto ne gocuts, a KYnAII B3arai ne MicTUTD crieniaTbHUX HOPM, SKi 6 103BOJISA-
JIV BKMTH BiJITOBITHUX 3aX0/1iB pearyBaHHs. Y 3B’3KY 3 [IM aKTYaJIbHUM BUIAETHCS TOCHIIKCHHS CTaHY
i TEHJIEHTIIIl BaH/ai3My B YKpaiHi Ha OCHOBI BiiIMOBiZIHUX KPUTePiiB. Beranosieno, 1Mo cTan i TeHIeH-
1l Banami3amMy B Ykpaini HalGiIbIn JIOMIIBHO BU3HAYATH YePe3 XapaKTePUCTUKY KiMbKICHHUX 1 sIKICHUX
[OKA3HUKIB MOMUPEHHs! 3JI0YNHIB BAHIAIbHOI ciipsiMoBaHOCTi. OGIPYHTOBAHO, 1[0 OCHOBHUMH KiJIbKic-
HUMU MTOKa3HUKAMU BaH/IaTi3My CJTiJT BBaXKaTu: 1) Miciie BaHa/Ii3My B 3araibHill CTPYKTYPi 3JI0YMHHOCTI;
2) KiJIbKICTb 3JI04KMHIB BaHAAIBHOI CIIPSIMOBAHOCTI, Y SIKMX 0C00aM BPYUYEHO TOBIZIOMJIEHHST TIPO iZ03PY;
3) KUIbKICTh MPOBA/KEHD Y CIIPABaX PO 3JI0YUHI BAHIAIBHOI CIIPSIMOBAHOCTI, siKi OyJIM HAlIPaBJIEH] 110
CyIy 3 0OBHHYBAJBHUM aKTOM; 4) PiBeHb TOIMMPEHOCTI OKPEMUX BUJIB 3JI0YMHIB BaHAAIBHOI CIIPSIMO-
BanocTi. OCHOBHUMM SIKICHUMH TMOKAa3HUKAaMW BaHZAATi3My BH3HAHO Taki sk: 1) reorpadis Banmgamismy;
2) yac yuMHEHHsI BaHAIi3My; 3) I10ci6 yYMHEHHS BaHAAMI3MYy; 4) 3ac00U Ta 3HAPSIIs BANHEHHS BaH/1a-
JliaMy; 5) Micile BUNHEHHST BaHa1i3My. Bucnosxu. [lonmipeHrmu MicTisiMi BUNHEHHS BaH/IaIi3My € KJia-
JIOBUIILA, MOTHJIH, MICI[s 3aXOPOHEHHSI, KYJIbTOBI OYIMHKH, IPUMIICHHsT MOPTiB, PI3HOMAaHITHI pesririiini
CIIOPY/IU T «CAKPAIbHI» MICIsL. Y TAKUX MiCISX (BiKCYIOTh OLIbIIICTD BUIAAKIB KOPUCIMBOTO Ta PEJIiriii-
HOTO BaHATi3My. 30KPeMa, 3 MOTHJI i KJIA/IOBUII BUKPAIAIOThH IIHHI Pedi, a TAKOK eJleMEeHTHU MaM SITHUKIB
Ta oropok. Takoxk came TYT IPOBOASTHCS PISHOMAHITHI OOPSIM Ta 11ePeMOHIl, BUMHSIETbCS OiIbIIICTD
aKTiB HapyTu # ocKBepHeHHs. MeHI MOMupeHNMH, ajle He MeHII BaKJIUBUME /IS aHali3y, € Micid 3i
CHeI[ialbHIM CTaTyCOM: 3aMOBIIHIKH, MEMOPialbHi KOMIIIEKCH, 00’€KTH KYJBTYPHOI Ta apXeoJOTiqHOT
CHAUIMHNU TOWTO. TYT BUMHAETCS OLIBIIICTD aKTIB €KOJOTTYHOIO BAHIAI3MY.

KiiouoBi ciioBa: pisHOBHM BaH/IaJIi3My, HApyra Haji MOTHJIO, MiCIle TIOXOBaHHsI, 3/I04NH, PiBEHb
3JI0YMHHOCTI.
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ENSURING WITNESS IMMUNITY
AS A GUARANTEE OF PROFESSIONAL SECRETS
IN CRIMINAL PROCEEDINGS

Abstract. Purpose. The purpose of the article is to study witness immunity as a guarantee of professional
secrets in criminal proceedings. Methods. In order to achieve the research purpose, the authors use the system
of general scientific and specific methods of scientific knowledge used in legal science. The general dialectical
method of scientific cognition of real-life phenomena and processes enables to consider witness immunity in
criminal proceedings as a guarantee of professional secrets consisting of interrelated elements. The method
of system analysis is used to analyse the legal provisions governing witness immunity in criminal procedure
in Ukraine, and the systemic and structural method is used to determine how witness immunity extend to
individuals, who are endowed with a secret protected by law and may be exempt from the obligation to keep
professional secrets. Results. The article is focused on the legal analysis of witness immunity as a guarantee
of professional secrets in criminal proceedings. The general comparative legal characteristics of witness
immunity in criminal proceedings being studied enables to clarify the concept, essence and tasks of witness
immunity as a guarantee of professional secrets in criminal proceedings. The ratio of witness immunity, in
terms of the right not to testify against close relatives and family members, as well as the list of persons who
cannot be questioned as witnesses, and the principle of equality before the law and the court implies that
witness immunity is defined as one of the additional guarantees of professional secrets which a witness may
use in criminal proceedings. Conclusions. Witness immunity as a guarantee of professional secrecy in criminal
proceedings is exercised in criminal proceedings only in respect of a person who has acquired the procedural
status of a witness, is necessarily regulated in the criminal procedure legislation, is based on the protection
of moral values and is a paired legal category of correlation of rights and obligations within its implementation.
The essence of witness immunity as a guarantee of professional secrecy in criminal proceedings should be
understood as a system of witness rights that allow a witness to be exempted from testifying in criminal
proceedings. The purpose of witness immunity as a guarantee of professional secrecy in criminal proceedings
is to respect the rights and freedoms of a witness, to establish guarantees for the protection of his/her rights to
inviolability, to strengthen the moral foundations of justice in criminal proceedings, and to establish the basis
for procedural savings from perjury. Witness immunity as a guarantee of professional secrecy in criminal
proceedings is a special legal technique created specifically for achieving the socially beneficial goals of legal
implementation of the procedural status of a witness in criminal proceedings and guarantees of secrecy in
criminal proceedings, which establishes a procedure, status, conditions that do not correspond to reality with
the purpose of arising or preventing of certain consequences of law application.

Key words: witness immunity in criminal proceedings, guarantee of secrecy, criminal procedure,
professional secrecy, professional secret protected by law, interrogation.

1. Introduction shall be recognised in Ukraine as the high-
Article 3 of the Constitution of Ukraine est social value, as well as defines human
proclaims an individual, his life and health, rights and freedoms, and guarantees that

honour and dignity, inviolability and security ~ determine the essence and course of activ-
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ities of the State (Constitution of Ukraine,
1996).

This, in turn, shapes the development course
for mechanisms for the protection and defence
of human rights; moreover Ukraine as a legal
state shall guarantee and protect the rights,
freedoms and legitimate interests of a person
and citizen, which is reflected in sectoral legis-
lation.

The legal system of Ukraine assigns a specific
role to the legislation that determines the pro-
cedure of criminal proceedings and is related to
the protection of the rights, freedoms and legit-
imate interests of all participants in criminal
proceedings by applying due procedure to each
participant in criminal proceedings.

One of the participants in criminal proceed-
ings — a witness — is of particular interest in
the context of the issue under study.

With the adoption of the Criminal Pro-
cedure Code of Ukraine (CPC of Ukraine),
the range of witness rights was significantly
expanded. These provisions regulate the condi-
tions for the effective involvement of witnesses
in criminal proceedings and provide witnesses
with discretion in exercising their rights.

One of such manifestations of the discretion
in criminal proceedings is witness immunity,
which forms the institution of exemption of cer-
tain participants in criminal proceedings from
the need to testify (Criminal Procedure Code
of Ukraine, 2012).

Given that "immunity" in Latin means
"exemption from something”, it is worth not-
ing that in criminal law this term is interpreted
as "the exclusive right to keep secrets despite
the provisions of the law", while the official
enshrining of its definition in legal regulations
is one of the features of a state's democracy.

The analysis and study of witness immu-
nity in criminal proceedings has been under
focus in studies by a number of proceduralists
and scholars, such as R.V. Barannik, M.Yu.
Veselov, M.Y. Vilhushynskyi, S.H. Volkotrub,
V.O. Hryniuk, Yu.M. Hroshevyi, O.V. Kaplina,
A.F. Koni, V.V.Korol, I.P. Koriakin, E.F. Kutsova,
O.P. Kuchynska, T.A. Loskutova, Ye.D. Luki-
anchykov, S.V. Lukoshkina, V.M. Lushpiienko,
V.T. Maliarenko, M.M. Mykheienko, V.V. Mol-
dovan, V.T. Nor, M.A. Pohoretskyi, L.D. Udal-
ova, Yu.V. Tsyhaniuk, M.M. Sheifer, O.H. Shylo,
M.Ye. Shumylo, O.H. Yanovska, and others.

However, the topic of witness immunity as
a guarantee of secrecy in criminal proceedings is
poorly regarded in national criminal procedure
science. Available studies only fragmentarily
touch upon the problematic issues of witness
immunity and do not fully disclose the concept
of witness immunity in criminal proceedings as
a means of establishing and ensuring guarantees

of legislative and reasonable interference with
secrets.

This is due to the fact that with the adoption
of the CPC of Ukraine in 2012 and the judicial
reform, new rules were introduced into the crim-
inal procedure legislation, which necessitates
a rethinking of seemingly established legal
concepts and categories. That is why the study
of witness immunity as a guarantee of secrecy
in criminal proceedings is of particular interest.

The purpose of the article is to study witness
immunity as a guarantee of professional secrets
in criminal proceedings.

In order to achieve the research purpose,
the authors use the system of general scien-
tific and special methods of scientific knowl-
edge used in legal science. The general dialec-
tical method of scientific cognition of real-life
phenomena and processes enables to consider
witness immunity in criminal proceedings as
a guarantee of professional secrets consisting
of interrelated elements. The method of sys-
tem analysis is used to analyse the legal pro-
visions governing witness immunity in crim-
inal procedure in Ukraine, and the systemic
and structural method is used to determine how
witness immunity extend to individuals, who
are endowed with a secret protected by law
and may be exempt from the obligation to keep
professional secrets.

2. Legal framework regulating interroga-
tion of certain categories of persons

The study of witness immunity as a guaran-
tee of professional secrets in criminal proceed-
ings is impossible without clarifying the essence
and purpose of witness immunity, for implemen-
tation thereof separate grounds and procedure
are established (Denysenko, 2018).

We agree with S.Yu. Nikitin that the value
of immunities is determined by their purposes.
The purpose of procedural immunities as guar-
antees of secrecy in criminal proceedings is to
ensure enhanced protection and create favour-
able conditions for the exercise of functions by
the actors of immunity. The purpose of immu-
nity is its defining feature, that is, the reason for
its existence and legislating (Nikitin, 2005).

It should be noted that the implementa-
tion of criminal procedure law can be effective
and efficient only if the implementers correctly
understand not only the content of the provi-
sions, but also their concepts, features, func-
tional purpose in the system of law, and are
familiar with the specifics of different types
of procedural rules.

In the CPC of Ukraine, Article 65, Part 2,
persons who cannot be interrogated as witnesses
because they are privy to a secret protected by
law are listed, however, only a certain category
of persons may be exempted from the obligation
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to keep professional secrets (Criminal Proce-
dure Code of Ukraine, 2012).

It is worthwhile to mention that the CPC
of Ukraine, Article 65, Part 2, paragraphs 1-5,
define the guarantees of such types of secrets:

1) attorney-client privilege

2) notarial secrecy;

3) medical privacy;

4) secrecy of confession.

In order to determine the type, absolute or
relative, of the secret protected by law, it is nec-
essary to consider the legal as well as the ethical
aspects [236, p. 56]. This approach to the appli-
cation of witness immunity as a guarantee
of professional secrecy in criminal proceedings is
determined by the legislator, namely, by grant-
ing the right to a person, who has entrusted
information that later became an attorney-cli-
ent privilege, notarial secrecy, medical privacy
or secrecy of confession confidential, to release
the holders of such a secret from the obligation
to keep it indefinitely.

The regulated prohibition on interrogation
of certain categories of persons as witnesses
in a criminal case is due to the specific nature
of the information they possess, the way it is
obtained and the way it is kept secret and can-
not depend on the will of the person who pos-
sesses it (Vetryla, 2016).

The categories of persons who are entitled
to legally protected secrets and may be released
from the obligation to keep professional secrets
are defined in the CPC of Ukraine, Article 65,
part 2, clauses 1-5, as follows:

1) the defence counsel, representative
of the victim, of the civil plaintiff, of the civil
defendant, of the legal entity in respect of whom
the proceedings are conducted, legal repre-
sentative of the victim, of the civil plaintiff in
criminal proceedings — on the circumstances
that they became aware of in connection with
the performance of the functions of a represent-
ative or defence counsel;

2) attorneys — on information that consti-
tutes attorney-client privilege;

3) notaries — on information that consti-
tutes notarial secrecy;

4) healthcare professionals and other per-
sons who, in connection with the performance
of their professional or official duties, have
become aware of an illness, medical exami-
nation, examination and its results, intimate
and family life of a person — of information con-
stituting medical privacy;

5) clergymen — on information they received
during the confession of believers.

As for the first category, these are the defence
counsel, representative of the victim, of the civil
plaintiff, of the civil defendant, of the legal
entity in respect of whom the proceedings

12

are being conducted, and legal representative
of the victim, of the civil plaintiffs in criminal
proceedings have the right to preserve informa-
tion about the circumstances that they became
aware of in connection with the performance
of the functions of a representative or defence
counsel.

The grounds for the use of immunity
by the persons mentioned in this category
in accordance with the CPC of Ukraine,
Article 65, part 2, clauses 1-5, are procedural
status and information known to them in con-
nection with their professional or factual status.

It should be noted that the defence coun-
sel, representative of the victim, of the civil
plaintiff, of the civil defendant are mostly rep-
resented by lawyers. Therefore, in the course
of exercising their powers within the frame-
work of criminal proceedings, they combine
the fact that they cannot be questioned as wit-
nesses about the circumstances they became
aware of in connection with the performance
of the functions of a representative or defence
counsel, as well as information that constitutes
attorney-client privilege. Since most scientific
studies still investigate witness immunity using
the category of a "defence counsel-attorney”, we
consider it appropriate to study the immunity
of a defence counsel as a witness together with
the study of the immunity of an attorney.

S.N. Burtsev argues that in criminal pro-
ceedings it is impossible to combine the oppo-
site and mutually exclusive functions of tes-
timony and defence to guarantee professional
secrecy (Burtsev, 2016, p. 56).

That is, defence counsel immunity is not
only about protecting people who perform cer-
tain tasks, as people who have "trust in the pub-
lic functions of a lawyer" and for this reason,
entrusting them with knowledge of facts that
they would not want to share with any other
people (Kruk, 2017, p. 26).

In general, the nature of the legal profession
belongs to the group of so-called public trust
professions (Kruk, 2017, p. 41).

For example, N.V. Osodoeva argues that
any admission of interrogation of a lawyer as
a witness about circumstances that he or she
learned in connection with the defence under-
mines the very meaning of defence in criminal
proceedings (Osodoeva, 2018, p. 111).

The basis of defence counsel's immunity is
the fundamental principle of the general pro-
cess — the equality of the parties, and that this
leads to the application of the rule on the separa-
tion of procedural functions of the prosecution
and the defence. If the defence counsel is obliged
to testify against his/her client, there can be no
question of a procedural defence against crimi-
nal prosecution (Afanaseva, 2007, p. 12).
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Therefore, the defence counsel cannot be
interrogated not only about the circumstances
of the criminal case in which he/she partici-
pates, but also about any other circumstances
that became known to him or her in connection
with the application for or provision of legal
support.

Such prohibitions preserve the relation-
ship of trust between the defence counsel
and the client, the lawyer and the person who
provided them. The client should be absolutely
sure that the attorney does not disclose or use
the confidential secrets and other information
communicated to his or her detriment (Sheifer,
2005, p. 97).

After all, a defence lawyer, invited by
the defendant's choice or appointed by him or
her, has the right to talk to him or her in pri-
vate to clarify all the circumstances he or she
considers necessary, and if it were permitted
to question the defence counsel as a witness,
the defence counsel would be obliged to report
what he knows about the case, including what
the accused has told him/her.

The very possibility of such interrogation
of the defence counsel would cause the accused
to distrust him, make the latter behave cau-
tiously when talking to the defence counsel,
and thus could prevent the full and correct
clarification of facts that could be relevant
to the defence of the accused. This would
undermine the credibility of the defence, limit
and violate the defendant's right to defence.

The law specifies that the prohibition to
interrogate a defence counsel as a witness
applies not only to cases where certain facts
became known to the defence counsel in con-
nection with the performance of his or her duties
in the case, in particular, when the defence
counsel obtained certain information through
a conversation with the accused. Therefore,
when the defence counsel becomes aware
of a relevant fact before he or she is invited or
appointed to defend the accused, he or she may
be interrogated as a witness on a general basis,
and another person will act as defence counsel
(Ryvlina, 1971, p. 107).

The rule prohibiting the interrogation
of an attorney, defence counsel of a suspect or
accused person as a witness is based on a number
of reasons: first, one cannot be a defence coun-
sel and a witness at the same time; second, if it
turns out that the defence counsel knows some-
thing essential in the case, regardless of his/
her function as a defence counsel in this case,
he/she should be removed from the defence
and interrogated as a witness; third, the defence
counsel cannot be interrogated as a witness
regarding those circumstances, which he/she
became aware of in the course of performing

his/her functions (e.g. from a conversation
with the accused), even if he/she was dismissed
from the defence; fourth, if the defence coun-
sel could be questioned as a witness regarding
something he/she he or she had learned from
the accused, his or her relatives and other per-
sons who had sought legal support, the credi-
bility of the defence counsel would be seriously
undermined; fifth, the accused and his or her rel-
atives who use the assistance of a defence lawyer
should be guaranteed the opportunity to freely
tell him or her whatever they consider neces-
sary without fear that what they say will not be
used to the detriment of the accused; and, sixth,
the defence counsel is involved in the case in
order to defend the accused, not to incriminate
him (the law gives the investigating authorities
and the court sufficient powers for this) (Lush-
piienko, 2018, p. 45).

It seems that the regulatory mechanism for
choosing who cannot be interrogated as a wit-
ness, defence counsel, representative of the vic-
tim, of the civil plaintiff, of the civil defendant —
an attorney is clear and "classic", but several
theoretical and practical problems exist.

For example, the provisions of the CPC
of Ukraine are subject to detailing in terms
of clarifying the list of persons who cannot be
interrogated as witnesses about information
constituting attorney-client privilege. Thus,
part 1 of Article 22 of the Law of Ukraine "On
the Bar and Practice of Law" defines attor-
ney-client privilege as any information that has
become known to the attorney, to the attorney's
assistant, trainee attorney, a person employed by
the attorney, about the client, as well as the issues
on which the client (a person who was denied
the conclusion of the agreement for provision
of legal assistance on the grounds provided for by
this Law) applied to the attorney, law firm or law
office, the content of the attorney's advice, con-
sultations, explanations, documents drawn up
by the attorney, information stored on electronic
media and other documents and information
received by the attorney in the course of the prac-
tice of law (Pohoretskyi, 2015, pp. 11-12).

The Rules of Professional Conduct,
Article 10, paragraph 5, stipulates that an attor-
ney shall ensure the understanding and obser-
vance of the principle of confidentiality by his
or her assistants, trainees and other persons
employed by the attorney (law firm, law office)
(Rules of Professional Conduct, 2017).

Thus, we believe that it is necessary to
amend the CPC of Ukraine, Article 65, part 2,
clause 2, in a new wording: “2) attorneys, legal
assistants, trainees and other persons employed
by the attorney (law firm, law office) — on infor-
mation constituting attorney-client privilege".
This was also supported by 60% of respondents.
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In addition, the comparison of the texts
of the CPC of Ukraine, Article 63, part 2, par-
agraph 2, and the Law of Ukraine "On the Bar
and Practice of Law", Article 22, part 1, reveals
a discrepancy in the subject matter of immunity.
For example, the CPC of Ukraine, Article 65,
part 2, paragraph 2, stipulates that the sub-
ject matter is information constituting attor-
ney-client privilege, and the Law of Ukraine
"On the Bar and Practice of Law", Article 22,
part 1, states that attorney-client privilege is
any information, ... and matters, of which the cli-
ent ... applied to the attorney ..., the content
of the attorney's advice, consultations, expla-
nations, documents drawn up by the attor-
ney, information stored on electronic media,
and other documents and information received
by the attorney in the course of his or her prac-
tice of law.

The Rules of Professional Conduct,
Article 10, slightly expands the list of what is
included in the concept of "attorney-client priv-
ilege". It is determined that the principle of con-
fidentiality is not limited in time.

Attorney-client privilege is the fact that
a person has applied for legal assistance; any
information that has become known to the attor-
ney, law firm, law office, law firm's association,
attorney's assistant, trainee or other persons
employed by the attorney (law firm, law office),
in connection with the provision of professional
legal assistance or a person's application for
legal assistance; the content of any communica-
tion, correspondence and other communications
(including the use of communication means)
of the attorney, attorney's assistant, trainee with
a client or a person who has applied for profes-
sional legal assistance; the content of advice,
consultations, explanations, documents, data,
materials, things, information prepared or col-
lected, received by the attorney, attorney's
assistant, trainee or provided by him or her to
the client within the framework of professional
legal assistance or other types of practice of law
(Rules of Professional Conduct, 2017).

Therefore, allowing for the provisions
of the Law of Ukraine "On Information,”
Article 1, Part 1, para. 3, that information is
any information and/or data that can be stored
on material carriers or displayed electroni-
cally (Law of Ukraine On Information, 1992),
we believe that when determining the subject
of interrogation covered by immunity, it is
necessary to use the concept of attorney-client
privilege, which is detailed in the Rules of Pro-
fessional Conduct, Article 10, paragraph 2.

In support of this perspective, it should be
noted that violation of the Rules of Professional
Conduct is a ground for placing disciplinary lia-
bility on an attorney.
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Allowing for the CPC of Ukraine, Article 65,
Part 3, lawyers-advocate, representatives of vic-
tims and civil plaintiffs, defendants in relation
to the said confidential information may be
released from the obligation to keep professional
secrecy by the person who entrusted them with
this information to the extent determined by
him/her. Such release shall be made in writing
and signed by the person who entrusted the said
information.

Hence, the right of an attorney to testify in
cases where he or she and his or her client are
interested in such testimony should be consid-
ered.

However, the Law of Ukraine "On the Bar
and Practice of Law" establishes cases when
a lawyer shall disclose attorney-client privilege,
despite the imperative requirement of the CPC
of Ukraine, Article 65, Part 2, paragraph 2.

Thus, the Law of Ukraine "On the Bar
and Practice of Law," Article 22, part 6, estab-
lishes that the submission by an attorney in
the prescribed manner and in cases provided
for by the Law of Ukraine "On prevention
and counteraction to legalisation (laundering)
of proceeds from crime, financing of terror-
ism and financing of proliferation of weapons
of mass destruction,” reported to the central
executive body that implements public policy
on prevention and counteraction to legalisation
(laundering) of proceeds from crime, financ-
ing of terrorism and financing of proliferation
of weapons of mass destruction, is not a viola-
tion of attorney-client privilege.

The said provision contradicts Article 65,
Part 2, paragraph 2, and Article 3 of the CPC
of Ukraine, as well as creates a situation where
it is necessary to implement Article 9(3)
of the CPC of Ukraine, therefore we con-
sider it appropriate to amend, with due regard
to the above, the second sentence of part 3
of Article 65 of the CPC of Ukraine adding par-
agraph 2 as follows: "Submission by the persons
referred to in clauses 1-3 of part two of the pres-
ent article in the prescribed manner and in cases
provided for by the Law of Ukraine "On Pre-
vention and counteraction to legalisation (laun-
dering) of proceeds from crime, financing of ter-
rorism and financing of proliferation of weapons
of mass destruction”, information to the central
executive body that implements public policy
on prevention and counteraction to legalisation
(laundering) of proceeds from crime, financ-
ing of terrorism and financing of proliferation
of weapons of mass destruction is not a violation
of the duty to keep professional secrecy.”

There is also an opinion that the defence
counsel, despite the prohibition of his interro-
gation, has the right to testify in the interests
of his client, for example, on the fact of falsifica-
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tion of case materials by the investigator, at his/
her request.

Moreover, we believe that this can relate
to cases of ensuring client safety, provoking
a crime, etc.

This opinion is confirmed by court prac-
tice. For example, from the text of the ruling
of the investigating judge of the Kyiv-Svia-
toshynskyi District Court of Kyiv Region,
it follows: "Attorney A.V. Hrubskyi, acting
on behalf of Person 2, filed a motion with
the investigating judge of the Kyiv-Sviatoshyn-
skyi District Court of Kyiv Region, arguing
that on November 06, 2018 at 16 hrs. 26 min-
utes, he received a message on Facebook from
citizen Person_3, in which the latter insisted
on a personal meeting with Person_2 in order
to provide important information, that con-
cerned Person_2 personally. Person_2 refused
to meet in the city and suggested that Person_3
come to the office at 143a Saksahanskyi Street,
Kyiv, where the citizen Person_2 is engaged in
public and political activities, namely, he acts
as the Head of the Kyiv regional party organ-
isation "Valentyn Nalivaichenko's Movement
"Spravedlyvist". At 17 hrs. 09 minutes, Per-
son_2's mobile phone number was called by
Person_3 from the number (Number_1).

From a telephone conversation with Per-
son_3, Person 2 learned that an SBU oper-
ative had informed him that a statement had
been filed on behalf of Person_3, reporting that
Person_2 had threatened Person 3 and other
citizens with weapons. In a telephone conver-
sation, Person_3 assured Person 2 that he had
not made such a statement. After a face-to-face
meeting in the presence of a police officer, Per-
son_3 and Person_2 decided to file a criminal
complaint.

Because Person_3 believes that his life
and health as a public figure are in danger,
and Person_2 is the owner of a firearm, in order
to avoid possible provocations and slander by
an unknown person, who had falsified the state-
ment, they arrived at the Kyiv-Sviatoshynskyi
Police Department of the Main Department
of the National Police in Kyiv region to initi-
ate interrogation as witnesses in criminal pro-
ceedings No. 12018110200006415 of November
06, 2018 on the grounds of an offence under
Article 358 of the Criminal Code of Ukraine...
This situation prompts the applicant to think
about the development of a provocative sce-
nario, carefully worked out by a specialist.

Analysing the circumstances of the crime
committed by the unknown, having read
the content of the protocols of interroga-
tion of witnesses and the victim, the attorney
believes that at the moment there is an unim-
aginable threat to the lives of citizens Person_2

and Person_3 (Pohoretskyi, 2015). Thus,
the attorney reported the information provided
to him by his client, but the decision does not
contain any information about the permission
to disclose such data by the attorney.

Another category of persons, notaries, can-
not be interrogated as witnesses about informa-
tion that constitutes notarial secrecy (the CPC
of Ukraine, Article 65, part 2, clause 3). Nota-
ries, like any other persons, are not immune
from possible procedural involvement as par-
ticipants in criminal procedural legal relations.
Given the provision that a witness is warned
of liability for refusing to testify and for giving
deliberately false testimony in order to clarify
the subject matter of notarial secrecy, this con-
cept should be studied comprehensively.

According to Article 8 of the Law of Ukraine
"On Notaries" (hereinafter — the Law), notar-
ial secrecy is a set of information obtained in
the course of a notarial act or an application
to a notary by a person concerned, includ-
ing information about the person, his or her
property, personal property and non-property
rights and obligations, ete. (Law of Ukraine On
Notary, 1993).

The perspective that notarial secrecy is
a type of professional secrecy dominates in sci-
ence.

For example, O.0O. Kulinich argues that in
case of a private notary, the above information
will constitute a professional secret, and in
case of the activities of a notary public, auto-
matically such information will have the status
of an official secret (Kulinich, 2008, p. 75). In
any of these legal regimes, such information
should be provided with criminal procedural
safeguards.

It is noteworthy that in the CPC of Ukraine,
the legislator uses the concept of "information
constituting notarial secrecy”. This definition
does not fully cover the concept of notarial
secrecy, which includes not only informa-
tion about notarial acts, but also, according
to Article 8 of the Law, "a set of information,
obtained in the course of a notarial act or
anapplication to a notary by a person concerned,
including information about the person, his or
her property, personal property and non-prop-
erty rights and obligations,” and therefore
the CPC of Ukraine needs an updated defini-
tion of notarial secrecy.

According to Article 5 of the Law, a notary
shall keep confidential the information received
in connection with notarial acts. Article 8
of the Law states that a notary may not testify
as a witness regarding information that consti-
tutes notarial secrecy, unless required by persons
on whose behalf or in respect of whom notarial
acts were performed. This is due to the fact that
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the notary is only the holder of information
constituting notarial secrecy, the authorised
owner is the person who applied to the notary
to perform the relevant notarial acts (Kostin,
2014, p. 30). First of all, it is in the interests
of the latter that the state has introduced a legal
regime for the protection, defence and disclo-
sure of notarial secrets. Therefore, a notary may
not "voluntarily" disclose the latter on his or her
own initiative.

If a notary acts as a witness in crimi-
nal proceedings regarding the circumstances
of the case, he or she has the immunity provided
for in the CPC of Ukraine, Article 65, part 2,
clause 3. By type, such immunity refers to spe-
cial witness immunity (Kohut, 2018). However,
in the scientific literature, it is also referred
to as alternative immunity. Alternative wit-
ness immunity is when a person has the right
to refuse to testify as a witness regarding
the conduct of his/her professional activities.
In this case, the ability to testify depends not
so much on the will of the witness as on the will
of the client who has asked him or her to tes-
tify. The practice of granting notary witnesses
with alternative immunity is found in Bulgaria
(Article 135 of the Civil Procedure Code),
Hungary (paragraph 170 of the Civil Procedure
Code), Germany (Article 383 of the Civil Pro-
cedure Code), Poland (Article 261 of the Civil
Procedure Code) (Serheichuk, 2010).

It is essential to mark that the provisions
of Article 8-1 of the Law stipulate that any
interference with the activities of a notary, in
particular with the aim of preventing him/her
from performing his/her duties (the protec-
tion of notarial secrecy is a duty, not a right,
of anotary — H.D.) or inducing him/her to com-
mit illegal acts, including demanding from him/
her, him/her assistant, other workers who are
employed by the notary, information constitut-
ing notarial secrecy shall be prohibited and shall
entail liability in accordance with the law.

It should be noted that the prohibition
on interrogating a notary as a witness, as well
as an attorney, defence counsel... is not abso-
lute. It is worth noting that in case of interro-
gation of a notary as a witness in connection
with the certification of a multilateral trans-
action, the provisions of the CPC of Ukraine,
Article 65, part 3, apply to each party. That
is, if at least one of the parties to the legal act
(even for objective reasons, such as residence
abroad, death, etc.) has not released the notary
in writing from the obligation to keep notar-
ial secrecy, indicating the scope of information
that the notary is entitled to disclose and has
not personally signed the document, the notary
cannot testify as a witness. Undoubtedly, every
notary who is interrogated as a witness would
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like to make sure that the person who released
him or her from the obligation to maintain
notarial secrecy made such a release in the pres-
ence of the notary and leave a copy of the rele-
vant "release”. This would be correct and logical
based on the provisions of the CPC of Ukraine,
Article 65, part 3, but in practice this provision
is interpreted ambiguously. Therefore, today
it often happens that the investigator, having
"explained" under the signature in accordance
with Article 65 of the CPC, does not show
the notary the document that released him
or her from the obligation to keep notarial
secrecy. Accordingly, we suggest that in this
case, the notary should dictate the following
phrase to the investigator: "I cannot testify
due to the investigator's failure to comply with
the provisions of the CPC of Ukraine, Article 65,
part 3," or to write it down in accordance with
the CPC of Ukraine, Article 66, part 1, para-
graph 7. However, the best option would be
to amend the CPC and explicitly provide for
the obligation to leave a copy of such "consent”
with a notary.

In practice, there are situations when
the investigator shows the notary a paper con-
taining a statement addressed to the investiga-
tor in which the person releases the notary from
the obligation to keep notarial secrecy, indicat-
ing the scope of this secrecy, and the person's
signature. Such a statement may raise doubts
for the notary, as it is unclear whether it is made
voluntarily, whether it is signed by the person
who released the notary from the obligation to
keep notarial secrecy, etc. Undoubtedly, the best
option during the interrogation of a notary
is to exercise the right to use the legal assis-
tance of a lawyer in accordance with the CPC
of Ukraine, Article 66, part 1, paragraph 2.

In the criminal procedure law science, it is
proposed that a notary should be released from
the obligation to keep notarial secrecy if he or
she is notified of suspicion. We support this per-
spective with the remark that they should be
released if they are brought to criminal liability
at all. For example, the CPC should provide for
a mechanism to protect this data from further
dissemination. A similar provision is contained
in Part 2 of Article 16 of the Fundamentals
of the Russian Federation's Notary Law, accord-
ing to which a court may release a notary from
the obligation to keep secrets if a criminal case
is commenced against him or her in connection
with a notarial act.

There is an opinion that notaries should be
deprived of witness immunity altogether (Yar-
mak, 2014, p. 135). We believe this is inappro-
priate, as this would negate the essence of notar-
ial secrecy as envisaged by the legislator. We are
convinced that a notary cannot be questioned
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about the fact of performing a notarial act, but
it is another matter when a notary acts as a wit-
ness regarding circumstances that do not con-
tain notarial secrecy.

The shortcoming of the CPC of Ukraine,
Article 65, part 2, clause 3, is that it does not
mention persons who are entitled by law to
perform notarial acts and who are also obliged
to keep notarial secrecy in accordance with
the Law (consular offices, local government
officials, diplomatic missions, etc.). We believe
that this provision should be supplemented by
stipulating that they also cannot be interro-
gated as witnesses about information that con-
stitutes notarial secrecy by virtue of Article 8
of the Law. In addition, 75% of respondents sup-
ported the idea of granting witness immunity
to a notary assistant. Therefore, we believe that
the CPC of Ukraine, Article 65, part 2, clause
3, should be reworded as follows: "3) notaries,
notary assistants, as well as other persons enti-
tled to perform notarial acts — on information
constituting notarial secrecy".

However, not all countries provide wit-
nesses with notary immunity under the secrecy
of a notarial act. For example, Article 9
of the Law of the Republic of Belarus "On Nota-
ries and Notarial Activities" expressly enables
the competent state authorities to obtain infor-
mation on notarial acts performed. Notaries are
also absent from the list of persons who cannot
be interrogated as witnesses in the CPC of Bela-
rus, Article 60, part 2.

The next category of persons is healthcare
professionals and other persons who, in con-
nection with the performance of their profes-
sional or official duties, have become aware
of an illness, medical tests, examination and its
results, intimate and family life of a person —
information constituting medical privacy.

Medical privacy is based on the Hippocratic
Oath and Ukrainian Doctor's Oath. The Hip-
pocratic Oath states, in particular: "Whatever
I learn about in the course of my professional
activities or outside of them, whatever I see or
hear about the actions of human life that should
never be disclosed, I will keep silent, consider-
ing it a secret.” In the Doctor's Oath, approved
by the Presidential Decree of 15 June 1992,
everyone who takes it swears to "keep medical
secrets and not to use them to the detriment
of a person”.

According to N.Z. Rohatynska, the per-
sons who cannot be interrogated as witnesses
about information constituting medical secrecy
include: medical and pharmaceutical workers,
as well as employees of healthcare institutions
and bodies; persons who have become aware
of such information in connection with their
studies; employees of the police, correctional

and labour institutions, correctional and labour,
educational and labour institutions; employ-
ees of pre-school educational institutions,
secondary rehabilitation schools and voca-
tional schools for social rehabilitation, training
and rehabilitation centres; persons conducting
pre-trial investigations; prosecutors, judges
and others. Intentional disclosure of medical
secrets by a person who became aware of it in
connection with the performance of profes-
sional or official duties, if such an act has caused
serious consequences, entails criminal liabil-
ity under Article 145 of the Criminal Code
of Ukraine (Rohatynska, 2016, p. 87).

L.D. Udalova believes that it is advisable to
clarify the content of the provision (paragraph
4) of part 2 of Article 65 (CPC of Ukraine —
H.D.), as the medical privacy is not absolute.
Article 40 of the Fundamentals of Legislation
of Ukraine on Healthcare stipulates that health-
care professionals and other persons who, in
the course of their professional or official duties,
become aware of an illness, medical examina-
tion, inspection and their results, or an intimate
aspect of a citizen's life, have no right to disclose
this information, except in cases provided for by
law. Thus, in cases clearly defined by law, these
persons may disclose the information. Therefore,
the CPC of Ukraine, Article 65, part clause 42,
should be supplemented with the words "except
for cases provided for by legislative acts" after
the word "persons” (Udalova, 2013, p. 286).

Moreover, Article 39-1 of the Law of Ukraine
"Fundamentals of the Legislation of Ukraine
on Healthcare" stipulates that a patient has
the right to privacy about his or her health sta-
tus, the fact of seeking medical care, diagnosis,
as well as information obtained during his or her
medical examination. It is prohibited to demand
and provide information about the patient's
diagnosis and treatment methods at the place
of work or study (Law of Ukraine Fundamen-
tals of the legislation of Ukraine on health
care, 1992). In addition, I.Ya. Foynitsky said:
"The duty of medical privacy exists only until
the threshold of the courtroom” (Foinytskyi,
1910, p. 245).

3. Particularities of the status of certain
categories of persons in criminal proceedings

Another category of persons who cannot be
interrogated as witnesses, as they are entitled to
legally protected secrets, are clergymen, about
information received by them during the con-
fession of believers.

The secret of a confession to a clergyman is
one of the types of professional secrets — con-
fidential information entrusted to representa-
tives of certain professions by citizens in order
to exercise (protect) their rights and legiti-
mate interests (including the right to freedom
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of worldview and religion), which, accord-
ing to Part 1 of Article 35 of the Constitution
of Ukraine, includes the freedom to profess any
religion or not to profess any, to freely perform
religious cults and rituals, and to conduct reli-
gious activities).

In this case, unlike a confession to a psy-
chologist, doctor, or notary, which may not be
valid, and if it does, it is solely at the discre-
tion of the confessor, religious confession
inevitable, since confession itself is already
a procedure of full confession of sins. The sac-
rament of repentance requires that everyone
who repents must first make an examination
of conscience. In order to make an examination
of conscience, one must first recall all one's sins.
In addition, it should be borne in mind that
the believer "in order to fulfil the conditions
of a good confession" must confess all sins to
the priest. Thus, it can be argued that the con-
tent of a confession is information entrusted by
a citizen to a priest, which is of the most per-
sonal (intimate, secret) nature among other
types of entrusted information constituting
professional secrets.

Symbolising the believer's reconciliation
with God, confession takes the form of repent-
ance for one's sins before a priest who forgives
sins. Unlike Protestantism, which uses public
repentance, Orthodoxy and Catholicism con-
sider confession to be a sacrament. According to
Part 5 of Article 3 of the Law of the Ukrainian
SSR "On Freedom of Conscience and Religious
Organisations” of 23 April 1991, no one has
the right to demand from the clergy information
obtained during the confession of believers.

As for the keeper of the secret of confession
protected by law, O. Prystinskyi notes that
both the fact of belonging to a hierarchical level
and the fact of belonging to a religious organ-
isation shall be confirmed by relevant official
documents. Such documents, in particular,
may include the journals of the Holy Synod
and a decree (for bishops), as well as a certificate
of ordination to the presbyterate and a decree
(for priests). The above definition also implies
that a clergyman must officially belong to a par-
ticular religious organisation (parish, monas-
tery, etc.) whose statute is registered in accord-
ance with the procedure established by law
(Prystinskyi, 2011, p. 23).

However, this does not mean that
the protection of secrets of confession exempts
a clergyman from questioning about informa-
tion obtained in other ways. Furthermore, it
should be considered that not every clergyman
is allowed to receive confessions. These per-
sons can only be those who have been ordained
and have the right to confess according to
church law (bishops, priests, etc.).
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At the same time, in the literature review
reveals controversial opinions on certain aspects
of the impossibility of interrogating priests as
witnesses about the information they received
during the confession of believers. First, some
authors believe that the secret of confession
can be disclosed by a priest without releasing
the person who entrusted him with such infor-
mation from the obligation to keep it.

For example, 1. Potaichuk notes that if he (a
person — H.D.), on the contrary, develops sinful
ideas in oneself, and moreover, seeks support in
one’s ideas from a priest, the latter is obliged to
contact law enforcement agencies, because this
is not a violation of confession, since it is not
a confession in principle. As for the case when
a person confesses to a crime that has already
been committed, the situation is more compli-
cated. He shall bear both the social punishment
imposed on him by a verdict on behalf of the state
and the spiritual punishment — the imposition
of epithema, the inducement of a person to
alleviate his guilt by confessing to law enforce-
ment agencies. It is important that he takes
the initiative himself (Potaichuk, Kompaniiets,
2013, p. 11).

On the contrary, I.B. Korol argues that
confession is absolutely immune. For exam-
ple, the author notes that the legal protection
of confession by the State does not go beyond
the regime of separation of church and state,
based on the following considerations. On
the one hand, the state in no way violates or
interferes with the rite of confession, as it only
sanctions the secret already proclaimed by
the church. On the other hand, the disclosure
of confession can cause significant harm to cit-
izens, as it ultimately violates their constitu-
tional rights to privacy, family life and freedom
of thought (Articles 32, 34 of the Constitution
of Ukraine). In other words, the disclosure
of confession goes beyond the internal activi-
ties of the church and therefore requires crim-
inal law protection. Accordingly, the protection
of the secret of confession should be guaranteed
in the field of criminal justice (Korol, 2008, pp.
197-198).

D.O. Shynharov is an opponent of the disclo-
sure of confession under any circumstances. The
author notes that the obligation of a clergyman
to keep confession secret is a close intertwining
of religious norms, moral norms and legal pro-
visions. To sum up, the secrecy of confession
is absolute and, therefore, it is impossible to
establish procedural procedures for obtaining
permission for its disclosure by the person who
confided in it in the event of the death of such
a person (Shynharov, 2017, p. 61).

The third approach to disclosing the secret
of confession is as follows: A.Ye. Lednev, denying
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in general the disclosure of the secret of confes-
sion, doesnot exclude suchapossibility and notes
that the priest should be held liable for violat-
ing the secret of confession under canon law,
and the state does not care about this. After
all, in the author's opinion, since the church is
separated from the state, the issues of confiden-
tiality and immunity of the priest as a witness
should be excluded from the provisions of state
law and be canonical norms (Ledneyv, 2006, pp.
105-106).

Another controversial issue is the freedom
to profess any religion or none. For example,
V. Borodchuk notes that confession is practised
in the Orthodox, Greek Catholic and Roman
Catholic churches, while there are many other
religious denominations in Ukraine. Thus,
intentionally or unintentionally, the authors
of the draft law protect only some of the exist-
ing denominations with this provision and de
facto put them in a more privileged position.
Although the author refers to the draft Crimi-
nal Code of Ukraine, we believe that, develop-
ing the idea regarding the secrets of any reli-
gion and the freedom of a person to profess any
religion, it should be noted that such freedom
and secrets are not limited by the protection in
the context of the CPC of Ukraine, Article 65,
part2, para. 5.

It should be noted that the secrecy of con-
fession is not recognised and protected in all
states. If the confession is recognised as a secret,
it is protected in criminal proceedings by intro-
ducing material requirements for admissibility
of evidence, which establish inadmissibility
of information that the clergyman has learned
from the confession. In addition, confession as
a religious rite belongs to the Christian reli-
gion, but in some cases, inadmissible evidence
is information that has become known to a cler-
gyman of any religion if it became known to him
as a result of a confidential conversation with
a believer on a spiritual topic (USA). The secret
of confession should not be absolute, and both
the clergyman and the believer should have
the procedural opportunity to break the secret
of confession, since such a secret is not legally
established.

Given the above and allowing for the con-
stitutional provisions on the freedom to prac-
tice any religion (Article 35 of the Constitu-
tion of Ukraine), we consider it necessary to
amend the CPC of Ukraine, Article 65, Part 2,
paragraph 5, as follows: "clergymen (ecclesias-
tic) — in relation to information that they have
learned as a result of a confidential conversation
with a believer on a spiritual topic".

In the criminal procedure literature, pro-
posals have been made to expand the circle
of persons who are not subject to interrogation

as witnesses. Thus, this circle should be supple-
mented by an interpreter if he or she partici-
pated in the conversation between the attorney
and his or her client. We consider this opinion
to be rational and deserving of support. After
all, the current CPC of Ukraine contains pro-
visions on the participation of an interpreter
in criminal proceedings for persons who do not
speak the state language or do not speak it suf-
ficiently in terms of involving an interpreter in
investigative and search actions and court pro-
ceedings, during judicial control and the trans-
lation of procedural decisions, and the CPC
of Ukraine defines the participation of an inter-
preter in the defence as the right of a person to
engage an interpreter. However, given the man-
datory participation of a defence counsel in
proceedings against persons who do not speak
the language of criminal proceedings, we con-
sider it necessary to amend the CPC of Ukraine,
Article 65, Part 2, by adding paragraph 2-1)
of Part 2 of Article 65 of the CPC of Ukraine
as follows: "2-1) an interpreter — with respect
to information that he/she became aware
of during his/her participation in a confiden-
tial conversation between the defence counsel
and the suspect, accused, convicted or acquit-
ted person;".

4. Conclusions

Witness immunity as a guarantee of profes-
sional secrecy in criminal proceedings is exer-
cised in criminal proceedings only in respect
of a person who has acquired the procedural
status of a witness, is necessarily regulated in
the criminal procedure legislation, is based on
the protection of moral values and is a paired
legal category of correlation of rights and obli-
gations within its implementation. The essence
of witness immunity as a guarantee of profes-
sional secrecy in criminal proceedings should
be understood as a system of witness rights that
allow a witness to be exempted from testifying
in criminal proceedings. The purpose of witness
immunity as a guarantee of professional secrecy
in criminal proceedings is to respect the rights
and freedoms of a witness, to establish guar-
antees for the protection of his/her rights to
inviolability, to strengthen the moral founda-
tions of justice in criminal proceedings, and to
establish the basis for procedural savings from
perjury.

Witness immunity as a guarantee
of professional secrecy in criminal proceed-
ings is a special legal technique created specif-
ically for achieving the socially beneficial goals
of legal implementation of the procedural status
of a witness in criminal proceedings and guar-
antees of secrecy in criminal proceedings, which
establishes a procedure, status, conditions that
do not correspond to reality with the purpose
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of arising or preventing of certain consequences
of law application.

Witness immunity as a guarantee of profes-
sional secrecy in criminal proceedings is a legal
means by which the legal provisions enshrine
the probable assumption that certain categories

of persons are endowed with a legally protected
professional secret which is presumed to be valid
until facts refuting it are proven, or such persons
will not be released from the obligation to keep
professional secrets in order to protect various
interests (of the individual, society and the state).
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3ABE3IIEYEHHA IMYHITETY CBIZIKA Y KPUMIHAJIbHOMY ITPOIIECI
SAKTAPAHTIA TIPO®ECIMHUX TAEMHUILb

Anoranisg. Mema. MeToio cTaTTi € OCTI/KEHHS IMYHITETY CBijIKa K TapaHTii npodeciiiHux Taem-
HUIb Y KPUMiHATBHOMY TIpotieci. Memoodu. /171t TOCATHEHH s TTOCTaBJIeHOI METH HAYKOBOTO JOCJIiKEHHST
BUKOPUCTAHO CHCTEMY 3aTaJbHOHAYKOBUX Ta CIEI[aTbHIX METO/iB HAYKOBOTO Ii3HAHHS, SIKi BUKOPHUC-
TOBYIOTBCS B IOPU/IMYHIN HayIi. 3aCTOCYBaHHS 3arajbHOTO JIiaJeKTUYHOTO METO/Ly HAyKOBOTO Ii3HAHHS
peasbHO iCHYIOUNX SBUII i TIPOTIECIB IO3BOJIUIIO PO3TJISIHYTH iIMYHITET CBi/[Ka Y KPUMiHAIBLHOMY TIPOBa-
JUKEHHI SIK TapaHTiio MpodeciiiHIX TAaEMHUITb, MO CKIATAETHCS 13 B3AEMOIIOB I3aHNX eJleMeHTiB. MeTon
CUCTEMHOTO aHaJIi3y BUKOPUCTOBYBABCA B XO/Ii aHAJII3Y HOPM IIPaBa, 0 PErJIAMEHTYIOTh IMYHITET CBijlKa
Y KPUMiHAJIBHOMY TIpOIleci YKpaiHu Ta CUCTEMHO-CTPYKTYPHUH — Y pa3i BU3HAUEHHS TTONIMPEHHS iMy-
HITETY CBijIKa Ha 0Ci0, AKi Ha/llJIeHI OXOPOHIOBAHOK 3aKOHOM TAEMHUIIEI0 Ta MOXKYTh OyTH 3BiJIbHEHI Bl
0008’s13Ky 36epiratu npodeciiiny Taemuuio. Pesyavmamu. CTarTio IPUCBIYEHO TIPABOBOMY aHAJI3Y
IMyHITeTYy CBiJKa sIK TapaHTii MpodeciitHuX TAEMHUIb Y KPUMiHAIBHOMY MPOBA/KEHHI. 32 J0MOMOTOIO
JOCTIIZKEHO] 3arajibHOI TTOPIBHAIBHO-IIPABOBOI XapaKTEPUCTUKK IMYHITETY CBiZKa Y KPUMiHAJIBHOMY
HPOBaUKeHHI OyJI0 3'1COBAHO MOHATTSA, CYTHICTb Ta 3aBIAaHHS IMYHITETY CBiKa K rapanTii mpodeciiinux
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TAEMHWIIb Y KPUMiHATBHOMY MTPpOBajizKeHHi. CITiBBiTHONIIEHHS IMYHITETY CBijlka B YaCTUHI MpaBa He CBi/I-
YUTH TIPOTU OIM3bKUX POJNYIB Ta YIEHIB CiM'l, a TAKOK Tepestiky ocil, sIKi He MOKYTb Oy TH AOMATAHI K
CBI/IKN, Ta 3acaii PIBHOCTI Iepejl 3aKOHOM 1 CYZIOM, IOJIATa€ B TOMY, IO IMyHITeT CBiJika BU3HaUeHUH SIK
OJTHA i3 I0ZIATKOBUX TapaHTill MPOQeciitHUX TAEMHUIIb, STKOI0 MOKe KOPUCTYBATUCH CBIJIOK ITi/T 4ac KPUMi-
HaJbHOTO HpoBajkents. Bucnoexu. Imyniter cBiaka sk rapantis npodeciitnol TaeMHUI Y KPUMiHaIb-
HOMY MPOIIECI PeANi3y€eThCsl Y KPUMIHAILHOMY TIPOBA/KEHH] JIMIIE MO0 0c00H, sika HabyJIa porecy-
QJIBHOTO CTATYCY CBi/IKA, € 060B'SI3KOBO BPETYIHOBAHUM Y KPUMIHAIBHO-TIPOIIECYaTbHOMY 3aKOHO/IABCTBI,
3aCHOBAHUII Ha OXOPOHI MOPAJIbHUX IIHHOCTEH Ta € TTAPHOIO IOPUIMTIHOIO KATETOPi€i0 KOPECTIOH/LY BAHHS
paB Ta 060B'SI3KIB y Meskax ioro peasmizaril. i cyrricTio imyHiTery cBizka sik rapauTtii mpodeciitnoi
TAaEMHUII Y KPUMIHAIBHOMY MTPOBAKEHHI HEOOXiIHO PO3YMITH cUCTEMY TIPaB CBiKa, SKi AAI0Th MOKJIN-
BiCTb 3BIJIbHEHHS CBifIKa BiJl JaBaHH: MTOKa3aHb Y KPUMiHATBHOMY TIPOBA/KEHHI. 3aBIaHHSAM IMYHITETY
CBijIKa sIK TapaHTil mpodeciiiHol TaEMHUILl Y KPUMIHAIBHOMY POBA/KEHHI € I0TPUMAHHS TIPaB Ta CBOOO]L
CBIi/IKa, BCTAHOBJIEHHS TapaHTiil 3aXUCTy HOTO MpaB Ha HEJOTOPKAHHICTD, 3MII[HEHHS MOPAJIbHUX OCHOB
IPABOCY/ST Y KPUMIHAIBHUX MPOBA/UKEHHSX, & TAKOXK BCTAHOBJIEHHS OCHOB IIPOIECYATbHOI eKOHOMII
Bij JuKecBiueHb. IMyHiTeT cBizika K rapaHTis mpodeciiiHol TaEMHUIL Y KPUMIHATLHOMY TIPOIIECi € 0CO-
6JBUM 3ac000M IOPUIMYHOI TEXHIKH, 10 CTBOPEHUIT CIENiaIbHO ISt JOCSTHEHHSI CYCIIiIBHO KOPHCHUX
1iJTell TpaBoBOI peasizallii MpoIecyasbHOTO CTATYCy CBiZIKA Y KPUMIHAJIBHOMY MPOBAJKEHHI, TapaHTii
36epeKeHHsI TAEMHUIb Y KPUMIHAJILHOMY IPOIECi Ta SIKUil BCTAHOBIIIOE TOPSIIOK, CTaH, YMOBH, IO HE
Bi/IMIOBIAAIOTH JAi#iCHOCTI, Ta CIIPSIMOBAHUI Ha BUHMKHEHHS abo 3amoGiraHHs MEeBHUX HACTIAKIB MPaBo-
3aCTOCYBAHHA.
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