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PRINCIPLES OF REGULATING ATYPICAL FORMS
OF HIRED WORKERS’ EMPLOYMENT

Abstract. Purpose. The purpose of the article is to establish the scope and essence of the principles
of regulating atypical forms of hired workers’ employment. Results. The article, relying on the analysis
of scientific views of scholars and provisions of legislation in force, classifies the principles of regulating
atypical forms of hired workers’ employment, which are proposed to group into: general, intersectoral
and special. The author proves that an important area of activities of the national legislator is to amend
and supplement the legislation in force with a view to defining the scope and content of the principles
of regulating atypical forms of hired workers’ employment. It is determined that general legal principles
are the principles which are inherent in regulating of social relations in all sectors of public life,
and the sector of social relations under study is no exception. While general legal principles define only
general aspects of the relevant regulatory mechanism, its content is more fully and qualitatively disclosed
in sectoral and special principles. Unity and differentiation are considered in the labour law study in
their interconnection and interaction, without opposition. Labour law in the aggregate of legal provisions
that comprise it develops not towards unity, but towards the elimination of unjustified differences caused
unreasonably; from general to special, from common principles to their specification for certain categories
of employees and certain types of work (for example, for water transport workers). As for differentiation, it
is carried out through the specification of general provisions of law, the establishment of additional benefits
and privileges for employees compared to the legislation in force that does not contradict the idea of social
equality, since the established differences in the content and scope of rights and duties of employees
and employers are not aimed at creating privileges for the respective social groups, but at achieving
compliance of labour law with the specifics of labour relations. Conclusions. It is concluded that today
the principles of regulating atypical forms of hired workers’ employment are not legally defined, which
significantly complicates scientific research in this area, as well as law enforcement activities. That is why
we are convinced that an important area of activities of the national legislator is to amend and supplement
the legislation in force in order to determine the scope and content of the principles of regulating atypical
forms of hired workers’ employment.

Key words: principles, regulatory mechanism, atypical forms of employment, general legal principles,
sectoral principles, special principles.

1. Introduction

The regulatory mechanism for atypical forms
of employment should be based on the starting
points, the initial ideas, which are commonly
called principles. The latter are not just an ide-
ological basis for regulating the relevant social
relations but determine the directions of their
development. Therefore, the principles of regu-
lating atypical forms of hired workers” employ-
ment are the starting points, the initial ideas
underlying the regulatory mechanism for labour
activity of the actors of labour law under study.
The principles define the key areas and pros-
pects for the development of labour relations
with employees who work remotely, from home
or on a flexible schedule.

© 0. Husarov, 2022

Some problematic issues related to the legal
regulatory mechanism for atypical forms
of hired workers” employment were considered
in the scientific works by: D.O. Balobanova,
O.P. Vikhrov, 1.O. Vikhrova, T.P. Holopych,
A.Yu. Dietochka, S.V. Kivalov, A.V. Kravchuk,
PH. Pererva, O.V. Priieshkina, and many
others. However, despite numerous scien-
tific achievements, the issue of the principles
of regulating atypical forms of hired workers’
employment is still poorly developed in the sci-
entific literature.

Consequently, the purpose of the article is to
establish the scope and essence of the principles
of regulating atypical forms of hired workers’
employment.
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2. Content of legal principles

First, it should be noted that these prin-
ciples are diverse in nature and content,
and therefore, it is most appropriate to group
them into: 1) general legal principles, which are
characteristic of all branches of law, regardless
of the sector of public life in question. These
principles are: the rule of law; legality; ensuring
human and civil rights and freedoms; justice;
humanism; efficiency and effectiveness; and sci-
entificity; 2) sectoral principles, i.e., those that
underlie the labour regulatory mechanism for
all categories of employees, without exception:
the principle of unity and differentiation; equal-
ity of subjects of labour relations; certainty
of labour function; contractual nature of labour;
legal (including disciplinary and material) lia-
bility; 3) special principles, i.e., foundations
specific to the legal regulatory mechanism
for atypical forms of hired workers’ employ-
ment: the principle of limitation in determin-
ing the categories of employees who may work
remotely, from home or on flexible working
hours; the principle of personal responsibility
of the employee; the principle of free choice
of work and rest time; the principle of flexibility;
the principle of expediency of using an atypical
form of employment; the principle of stability
of labour relations.

With regards to the general legal principles,
it should be marked that they are also inherent
in the principles of regulating atypical forms
with the use of borrowed labour. In this con-
text, primarily, we will focus on the principles
of the rule of law and legality. The rule of law
serves as a legal foundation both in the field
of implementation of the law enforcement
function of the state by law enforcement bod-
ies and for the entire legal system of Ukraine
in general and means that: 1) It is not the state
that creates law, but vice versa, law is the basis
of organisation and life of the state represented
by its public authorities, officials and, in par-
ticular, law enforcement bodies; 2) The right to
limit state power, because in a legal state, power
has certain limits that it cannot ignore; 3) The
right is formed by civil society institutions in
the course of its daily functioning, and the state
only officially recognises, formalises and gives
the right binding force, systemises and protects
it; 4) The right and law are distinguished, while
the rule of law is established in accordance with
the law; 5) Law and the state are considered
self-sufficient and relatively independent social
phenomena with their own history, patterns
of existence and functioning; etc. (Avakian,
2015, pp. 128-129).

Next, with regards to the principle of legal-
ity, it is worth noting that, in general, it is
a complex political and legal phenomenon that

6

reflects the legal nature of the organisation
of socio-political life, the organic relationship
between law and power, law and the state. In
a broad socio-political sense, legality is a regime
of socio-political life (Vikhrov, Vikhrova, 2015).
According to O.P. Vikhrov and 1.0. Vikhrova,
the content of legality is: 1) inseparability from
mandatory law; 2) a method of state governance
of society — by adopting regulations and ensur-
ing their implementation; 3) the principle
of state activities. Therefore, legality is a regime
(state) of compliance of social relations with
laws and bylaws of the state, which is formed
as a result of their strict implementation by all
actors of law (Vikhrov, Vikhrova, 2015).

Therefore, the rule of law and legality are
two key principles underlying the regulatory
mechanism for any social relations. They imply
not only the need to comply with the provisions
of the legislation in force in the course of carry-
ing out relevant activities, but also other social
regulators, such as moral and ethical provisions,
legal customs, etc. The importance of the prin-
ciples of the rule of law and legality is also due
to the fact that these principles underlie the for-
mation of all other, both sectoral and special
principles of regulating atypical forms of hired
workers” employment.

Further, among the general legal prin-
ciples of regulating atypical forms of hired
workers” employment, the principle of priority
of ensuring human and civil rights and freedoms
should be mentioned. Ensuring human rights
and freedoms is the facilitation of an enabling
environment for the exercise of human rights
and freedoms, which has the following three
teleological dominants (purposeful directions)
of state activities: 1) to promote the realisa-
tion of human rights and freedoms (by posi-
tively influencing the formation of their general
social guarantees); 2) to protect human rights
and freedoms (by taking measures, including
legal ones, to prevent offences); 3) to defend
human rights and freedoms (in case of their
violation by anyone) (Priieshkina, 2017). Thus,
the principle of priority of human and civil
rights and freedoms is one of the leading gen-
eral principles of modern Ukrainian law, which
is the primacy of man and of the citizen, the pri-
macy of their rights, freedoms and legitimate
interests in relation to the executive authori-
ties of the state, the essence of which consists
of three main goals: rights and freedoms of man
and of the citizen are the highest values for
society and are a priority over the interests
of the state; the main duty of public authorities
is to respect, affirm and ensure rights and free-
doms of man and of the citizen; although the pro-
visions of the Constitution and laws of the state
are an important source of law, but the deter-
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mining source of rights in society is natural
human rights (Kravtsov, 2009, p. 141).

As for the principle of humanism, it is one
of the most essential value characteristics
of a civilised society that recognises the welfare
of a person, his or her right to freedom, happi-
ness, and the expression of his or her abilities
as a criterion for the progressiveness of social
institutions. The principles of humanism are
inherent in all civilised legal systems. They also
reveal one of the most important value charac-
teristics of law. The law enshrines and actually
guarantees the natural and inalienable rights
and freedoms of every person: the right to life,
health, personal freedom and security, the right
to protection of one's honour and dignity, pro-
tection from any unauthorised interference
in the sphere of personal life and other rights
(Chebotarov, 2012, p. 206).

3. Principles of regulatory mechanism in
labour law

The principles of efficiency and effective-
ness of regulatory mechanism for atypical forms
of hired workers” employment should be under-
lined. The authors of The Modern Economic Dic-
tionary argue that "efficiency is the effectiveness
of economic activity, economic programmes
and measures, characterised by the ratio
of the economic effect, the result to the spending
of factors and resources that led to this result;
achieving the greatest amount of production
using a limited amount of resources or ensur-
ing a given output at minimum costs" (Pererva,
2018). In turn, L.I. Fedulova argues that effec-
tiveness is a measure of management accuracy,
which is characterised by the achievement
of the expected state of the management object,
the management goal or the level of approach
to it. It is associated with production, tech-
nological and management processes, specific
problems and ways to solve them. The levels
of the organisation's phase state vary. They can
be characterised by both high and low coeffi-
cients. Depending on their size, different states
of an organisation as a system can be formed in
real practice, these are: stabilisation, dynamic
equilibrium of system elements, loss of dynamic
equilibrium of the organisation's components.
This requires making different managerial deci-
sions and criteria for their evaluation, which,
in turn, determines the specifics of the perfor-
mance system formation (Fedulova, 2004). The
scientist notes that effectiveness, on the one
hand, depends on the creation of conditions
and labour results at a particular facility, and on
the other hand, on the external environment
and situations that determine market condi-
tions, as well as on the amount of share capi-
tal and the amount of situational income from
the goods sold (Dietochka, 2021).

Therefore, general legal principles are
the principles which are inherent in regulating
of social relations in all sectors of public life,
and the sector of social relations under study
is no exception. While general legal principles
define only general aspects of the relevant reg-
ulatory mechanism, its content is more fully
and qualitatively disclosed in sectoral and spe-
cial principles. Primarily, the focus should be on
the content of sectoral principles, which have
been extensively studied in the scientific liter-
ature. In our opinion, the following principles
should be highlighted:

1) the principle of unity and differentia-
tion. Unity and differentiation are considered
in the labour law study in their interconnection
and interaction, without opposition. Labour law
in the aggregate of legal provisions that com-
prise it develops not towards unity, but towards
the elimination of unjustified differences caused
unreasonably; from general to special, from
common principles to their specification for
certain categories of employees and certain
types of work (for example, for water transport
workers). As for differentiation, it is carried out
through the specification of general provisions
of law, the establishment of additional bene-
fits and privileges for employees compared to
the legislation in force that does not contradict
the idea of social equality, since the established
differences in the content and scope of rights
and duties of employees and employers are
not aimed at creating privileges for the respec-
tive social groups, but at achieving compli-
ance of labour law with the specifics of labour
relations. Differentiation of legal regulatory
mechanism for labour and closely associated
relations by categories of employees may be
carried out by including special provisions for
a certain category of employees in regulations
on labour of general application, adopting regu-
lations that apply to a certain group of employ-
ees, by excluding the possibility of applying
certain general provisions to certain categories
of employees (Orlova, 2020). Thus, the principle
of unity and differentiation is aimed at ensuring
a special approach to the regulatory mechanism
for the work of employees who work remotely,
from home or on a flexible schedule. However,
through unity, equal guarantees are provided to
protect the rights and freedoms of this category
of employees on an equal basis with others;

2) the principle of equality of actors
of labour relations. The content of this principle
is derived from Article 2' of the Labour Code
of Ukraine, which prohibits any discrimina-
tion in the field of labour, including violation
of the principle of equal rights and opportuni-
ties, direct or indirect restriction of employees'
rights based on race, skin colour, political, reli-

1
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gious and other beliefs, gender, ethnic, social
and foreign origin, age, health status, disability,
gender identity, sexual orientation, suspected or
actual HIV/AIDS, marital and property status,
family responsibilities, place of residence, mem-
bership in a trade union or other public asso-
ciation, participation in a strike, applying or
intending to apply to a court or other authori-
ties for the protection of their rights or support-
ing other employees in the protection of their
rights, reporting possible facts of corruption
or corruption-related offences, other violations
of the Law of Ukraine "On Prevention of Cor-
ruption”, as well as assisting a person in making
such a report, on the basis of language or other
grounds not related to the nature of work or
conditions of its performance (Code of Labour
Laws of Ukraine, 1971);

3) the principle of certainty of the labour
function, which is manifested in the estab-
lishment of the labour function in a contrac-
tual manner, and the specific form of applica-
tion of the employee's labour is determined
by the will, free will of the employee
and the employer. A condition of the labour
function to be performed by the employee is
the basis of an employment contract. It cannot
be considered concluded unless the parties agree
on the employee's profession, speciality, qualifi-
cations or position. The Labour Code enshrines
the principle of contractual nature of labour
relations and certainty of the labour function
performed by an employee. Employees exercise
their right to work by entering into an employ-
ment contract with an enterprise, institution,
organisation or individual. When concluding
an employment contract, the work performed by
an employee (labour function) is determined by
an agreement between the parties to the employ-
ment contract (Article 21 of the Labour Code)
(Hruzinova and Korotkii, 2003);

4) the principle of contractual nature
of labour. The contractual nature of labour
relations is determined by the obligation to
conclude an employment contract between
a potential employee and a potential employer,
and then, regardless of the form of ownership,
the obligation to conclude a collective agree-
ment at all enterprises, institutions or organisa-
tions that use hired labour and have the rights
of a legal entity (Holopych, 2019);

5) the principle of legal (including discipli-
nary and financial) liability. The essence of this
principle is that a person should be held legally
liable for committing offences, including disci-
plinary offences, regardless of whether he or she
is employed remotely or directly at the enter-
prise.

And the last group of principles consists
of special principles, the rules thereof are aimed

8

directly at regulating the labour activities
of employees of atypical forms of employment.
Among such principles, we have identified
the following:

— the principle of restriction in determin-
ing the categories of employees who can work
remotely, from home or on flexible working
hours. The essence of this principle is that not
all categories of employees may be involved in
atypical forms of employment, but only those
who can perform their labour function;

— the principle of personal responsibility
of the employee, which means that the employee
is mainly responsible for facilitating favoura-
ble working conditions for himself/herself (in
particular, when it comes to remote and home-
based work);

— the principle of free choice of working
and resting hours, i.e. the employee chooses his/
her own working and resting hours, but the total
working week should not be less than 40 hours;

— the principle of flexibility. This principle
has a double meaning; first, its observance allows
the employer to effectively use labour resources,
for example, employed remotely or from home;
second, the employee has the opportunity to
balance his or her needs and at the same time
properly perform his or her work duties;

— the principle of expediency of using
an atypical form of employment. Expediency
is always something optimal that meets cer-
tain specific conditions, circumstances, with-
out which the rule will not achieve the purpose
originally laid down in it. Its application should
be based on expediency as one of the main
requirements proposed directly to the regula-
tory document itself. Compliance with expedi-
ency means compliance with the general spirit,
the idea of the law (Balobanova, 2007). There-
fore, the principle of expediency in the context
of the topic means to find a balance between
the need to use atypical forms of employment
and production efficiency;

— the principle of stability of labour
relations, which means that atypical forms
of employment are used primarily to ensure
the stability of the labour collective.

4. Conclusions

Thus, to conclude the presented research,
it should be noted that today the principles
of regulating atypical forms of hired workers’
employment are not legally defined, which sig-
nificantly complicates scientific research in this
area, as well as law enforcement activities. As
a result, we are convinced that an important
area of activities of the national legislator is to
amend and supplement the legislation in force
in order to determine the scope and content
of the principles of regulating atypical forms
of hired workers’ employment.
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MMPUHITAIINA ITIPABOBOTO PETYJIIOBAHHS HETUIIOBUX ®OPM
3AMHITOCTI HAUMAHUX ITPAIIIBHUKIB

Anorauis. Mema. Meta ctarTi — BCTAHOBUTH KOJIO Ta CYTHICTb MPUHIUIIIB TPABOBOTO PETYJIIOBAHHS
HeTHIOBUX (DOPM 3alHATOCTI HAMAHWX TPAIiBHUKIB. Pe3yiomamu. Y CTATTi, CIIMPAIOYNCh HA aHAJI3
HAYKOBUX TIOTJISI/IIB yYeHUX Ta HOPM YMHHOTO 3aKOHO/[ABCTBA, 3/iiicHeH0 Kaacu(ikaliiio NPUHIIUIIB Mpa-
BOBOTO PETYJIIOBAHHS HETUTIOBUX (POPM 3aliHATOCTI HAIIMAHWX TPAIliBHUKIB, SIKi 3aTIPOTIOHOBAHO IO -
TH Ha TPU BeJINKI TPYTIN: 3aTalbHOIIPABOBI, MIKTaTy3eBi Ta crieniaibHi. /loBesieHo, 110 BasKANBUM HAIIps-
MOM JIiSI7IBHOCTI BITYM3HSIHOTO 3aKOHO/IABIIS € BHECEHH 3MiH Ta J0NOBHEHb /0 YNHHOTO 3aKOHO/IAaBCTBA
3 METOIO BU3HAYCHH KOJIA T 3MICTY IIPUHIUIIB IPAaBOBOTO PEryJIIOBAHHSA HETUIIOBUX (OPM 3alHATOCTI
HallMaHUX TIpalliBHUKIB. BU3HaueHo, 1110 3araJbHOMPABOBI IPUHIAIN — Iie TIPUHITUIIN, SIKi € BJTaCTHBUMMU
IS PETYJIIOBAHHS CYCHIJIbHUX BIZIHOCUH Y BCIX rayly3siX CYCIJIHOTO KUTTS, He BUHSATKOM € 1 JIOCJIIKY-
BaHa cdepa cycniibHUX BiHOCHH. Pa3oM i3 TMM SKIIO 3arajibHOIPABOBI IIPUHIINIIN BU3HAYAIOTH JIUIITE
3arajibHi acIeKTH BiMOBIHOTO PeryJaoBaHHs, TO GiIbII TOBHO Ta SKICHO HOr0 3MiCT PO3KPUBAETHCS
y TPUHIUIIAX TaTy3€eBUX Ta creliasbuux. €anicts Ta audepenitialiis po3risiaioThCst B HAYI TPYI0BO-
o TpaBa B IX B3a€MO3B'I3KY i B3a€MOIii 6e3 TPOTHCTaBAeHHA. TPyI0Be MPaBo y CYKYITHOCTI MPaBOBUX
HOPM, 1110 H0TO CTaHOBJISATH, PO3BUBAETHCS HE IIIIXOM JI0 €/IHOCTI, & Y HAIIPSIMi YCYHEHHST HEBUTIPABIAHUX
BiAMiHHOCTEH, BUKIMKAHUX HEOOTPYHTOBAHUMHU TIPUYMHAMM; Bijl 3arajibHOTO 10 0COBIMBOTO, Bifl EANHUX
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TIPUHITMTIIB /10 iX KOHKPETU3AIlii /I OKPEMIX KaTeropiil MpaliBHUKIB Ta OKpeMUX BUJIIB mpaili (Hampu-
KJIaJ1, 71T TIPatiBHUKIB BoziHOTO Tpancnopty). [llo ik crocyeTthest andepentiatii, To BoHa 3/[iHICHIOETHCS
Yyepe3 KOHKPETH3AIi0 3araJlbHUX HOPM PaBa, BCTAHOBJICHHS JIOIATKOBUX TIePEBar Ta IJIbT ISt PaIliB-
HUKIB MOPiBHSHO 3 YNHHUM 3aKOHO/IABCTBOM, IT[0 HE CYTIEPEYNTb ijie]l COTiaIbHOI PiBHOCTI, OCKIJIBKU BCTa-
HOBJIEHI BiZIMIHHOCTI y 3MicTi Ta 06cs3i mpaB i 060B’sI3KiB TIPAIiBHUKIB i pO6OTO[IaB]IiB CTIPSIMOBaHI He Ha
CTBOPEHHSI IIPUBiJIEIB BIAMOBIIHUM COIIaIbHUM TPYyTIaM, a JOCATHEHHS BiINOBIHOCTI HOPM TPY/I0BOTO
paBa 0cOOIMBOCTSIM TPYAOBUX BifHOCHH. Buchoeku. 3po6ieHo BUCHOBOK, 10 HA ChOTOHI MPHHIIHITH
MIPABOBOTO PETYJIIOBAHHSI HETUTIOBUX (HOPM 3alHATOCTI HAMAHKX TIPAIIBHUKIB € 3aKOHO/IABYO HE BU3HA-
YEHUMH, 110 3HAYHO YCKJIAHIOE 3/IiICHEHHS HAYKOBUX TOIIYKIB Y 3a3HAYCHOMY HAIIPSIMI, & TAKOXK IIPaBO-
3aCTOCOBHY JlisyibHiCTD. CaMe TOMY MM [epeKOHaHi, 1110 BaKJIMBUM HAIPAMOM JiAJIbHOCT] BITYN3HSIHO-
IO 3aKOHOJIABIISI € BHECEHHSI 3MiH Ta JOMIOBHEHD /[0 YHHHOTO 3aKOHO/IABCTBA 3 METOI0 BU3HAUYEHHS KOJIA
Ta 3MICTY NPUHIIUIIIB TPABOBOTO PETYJIIOBAHHSA HETUIIOBUX (hOPM 3aiTHATOCTI HAIMAHWX TIPAI BHUKIB.

KouoBi cioBa: mpuHINIIN, TPABOBE PETYJIIOBAHHSI, HETUIOBI (hOPMI 3aliHATOCTI, 3araJbHOTIPABOBI
MIPUHIUIIN, TAJTy3€Bi IPUHIMITH, CHIeI[iaabHi TPUHITAIIN.
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CLASSIFICATION OF PRINCIPLES
OF COMPENSATION FOR DAMAGES
IN LABOUR LAW OF UKRAINE

Abstract. Purpose. The purpose of the article is to reveal the essence and content and classify
the principles of compensation for damages in labour law of Ukraine. Results. It is underlined that the concept
of compensation for damages is one of those elements of the regulatory mechanism for relations in the field
of hired labour that embodies requirements: on equality and mutual liability of the parties to labour relations;
on ensuring safe working conditions; on the right of the parties to protect and restore their labour and closely
related rights and legitimate interests. It is determined that the principle of presumption of innocence
of an employee, according to which the employer is obliged to prove that damage caused is: first, the result
of the employee's fault; second, not from the category of normal production and business risks; third, not
caused by the employee as a result of his or her state of emergency. It is revealed that the sectoral principles
of labour law include a fairly broad group of fundamental requirements, such as: the principle of voluntariness
and freedom in labour; the principle of the right to work; the principle of equality; the principle of contractual
nature of labour; the principle of certainty of labour function; the principle of stability of labour relations;
the principle of material interest in labour results; the principle of labour safety; the principle of participation
of labour collectives and trade unions in resolving issues related to setting working conditions and monitoring
compliance with labour legislation; the principle of freedom of association of employees to exercise and protect
their rights and freedoms through free association in trade unions, cooperatives, youth organisations, various
societies, unions, etc.; the principle of the right to rest; the principle of financial support for employees in case
of disability, illness and maternity. Conclusions. It is emphasised that special principles are inherent mainly
in the concept of compensation for damages. It should be noted that they are not specific to compensation
for damages in labour law, i.e., the scope of these principles is not limited to the relations of compensation for
damages within labour law, but these are the principles, in our opinion, most fully and meaningfully reflect
those scientifically based laws that express the value of the concept of compensation for damage as legal
remedies for protecting and restoring legal justice in the field of labour.

Key words: principles, principles of law, compensation for damage, labour law of Ukraine.

1. Introduction

Compensation for damages in Ukrainian
labour law is a complex activity by its nature
and content, which is based on a system of start-
ing points, basic ideas, compliance with which
is mandatory for all participants in the relevant
legal relations. It should be noted that princi-
ples are not just the most general provisions
that form the basis of law but are the regularities
of social life that have been formed as a result
of its objective development, have been iden-
tified and scientifically substantiated by man
as the most useful and appropriate for appli-
cation in the existing legal space. Therefore,
the special significance of the principles of law

© V. Melnyk, 2022

is in the fact that they express in a concentrated
form the key, most general and universal reg-
ularities that constitute the ideological basis
of both law in general and its individual ele-
ments (branches, institutions, provisions). Due
to their generality, universality, relative immu-
tability and imperativeness, they provide a cor-
responding unified focus of legal life in the state.

The above fully applies to the principles
of compensation for damages in the labour law
of Ukraine, which are the most general and uni-
versal ideas, starting points, indisputable provi-
sions underlying the organisation and function-
ing of the legal mechanism of compensation for
damages. The principles are intended to provide
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the ideological basis for this mechanism, its gen-
eral trend and key priorities.

A number of theoretical issues related to
compensation for damages in the labour law
of Ukraine have been considered in their scien-
tific works by: E.V. Babaenko, V.V. Haievyi, T.Ye.
Krysan, O.Yu. Kostiuchenko, 1.V. Lahutina,
Ya.S. Protopopova, I.A. Rymar, S.V. Selezen,
O.P. Soroka, and many others. However, despite
the considerable number of scientific achieve-
ments, the issue of the principles of compensa-
tion for damages in Ukrainian labour law is not
sufficiently developed in the legal literature.

Consequently, the purpose of the article is to
reveal the essence and content, and to classify
the principles of compensation for damages in
labour law of Ukraine.

2. Classification of principles in law

The legal doctrinal, academic, and periodi-
cal literature contains many research perspec-
tives on the classification of principles of law
in general and of individual legal phenomena.
For example, the principles operating in law
can be classified on the following grounds:
a) by the form of regulatory expression (i.e., by
the nature of the regulatory source in which
they are enshrined); b) by the scope (in one or
several branches, law in general); ¢) by the con-
tent; d) by the sector of social relations cov-
ered by the principles and the nature of social
regularities reflected by them. According to
the form of regulatory expression, the principles
can be divided into those enshrined in inter-
national and domestic declarations, constitu-
tions and current legislation. By scope, there
are general, cross-sectoral, sectoral principles
and principles of legal institutions. By content,
there are general social (economic, political,
etc.) and special legal principles. According to
the sector of social relations to which the prin-
ciples apply and the nature of social regular-
ities reflected by them, science distinguishes
the following principles: 1) universal; 2) general
principles of law; 3) inter-sectoral; 4) sectoral;
5) ones of individual legal institutions (Tsvik,
Petryshyn, Avramenko, 2011, pp. 198-199).
Furthermore, a number of scientific proposals
and approaches to the classification of princi-
ples in the field of labour law exist. However, as
arule, they are divided into: general legal, inher-
ent in all branches of law; inter-sectoral, reflect-
ing the common features of several branches
of law; sectoral, characterising the specifics
of a particular branch; intra-sectoral, relat-
ing to individual institutions (Bolotina,
2006, pp. 93-96). However, practically all legal
scholars, in their views on principles in the field
of law, note that other classifications, related to
the study of specific principles inherent in cer-
tain legal phenomena, structural communities,
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are possible, such as universal (civilisational),
typological, historical, etc. (Tsvik, Petryshyn,
Avramenko, 2011, p. 199). With regards to
the principles of compensation for damages in
labour law, researchers mostly ignore this topic,
i.e. they certainly consider the principles in
one way or another, since the latter permeate
the entire legal frame, but do not focus on their
scope and content.

3. Key principles of compensation for
damages in Ukrainian labour law

Therefore, we propose our vision of the basic
principles of the compensation under study, as
follows general legal principles and sectoral
principles.

General legal principles. This group of princi-
ples includes the most general and comprehen-
sive initial imperative requirements that apply
to every legal phenomenon, any process of legal
significance in the legal field. These principles
are common to all branches and sub-branches
of law, legal institutions and sub-institutions.
They include fundamental provisions, such as:

— the rule of law,

— humanism,

— priority of human rights;

— legality

— equality of all before the law

— mutual responsibility of the
and the citizen, etc.

We will not dwell in detail on the content
and role of each individual principle of this
group, as these principles have been analysed
and covered by a number of researchers. It
should be noted, however, that the role of these
principles is to define the fundamental values
on which social life in the country is based,
and to which both the life of an individual
and the functioning of society and the state in
general are subordinated. These principles pro-
vide for the key priorities with which all legal
relations and other legally significant phenom-
ena should be built and implemented. There-
fore, the organisational and legal mechanism for
compensation for damages in Ukrainian labour
law should be designed and operate in such
a way as to fully ensure the protection, defence
and, if necessary, restoration of the values
enshrined in general legal principles. Violation
or substitution of such values is not allowed, in
particular for reasons of expediency, rationality,
usefulness, etc.

Sectoral principles. These are fundamental
requirements that are inherent in a particular
branch of law and relate mainly to social rela-
tions regulated by its means. Sectoral prin-
ciples emphasise the particularities of a spe-
cific branch of law and, along with the subject
matter and method, contribute to the indi-
vidualisation of the branch as an independent
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branch in the general system of law (Tsvik,
Petryshyn, Avramenko, 2011, p. 204). Accord-
ing to Yu.P. Dmytrenko, the basic (sectoral)
principles of labour law should be understood
as the economic regularities of organisation
of social production and distribution expressed
in legal regulations in the form of basic guide-
lines, foundations of regulatory mechanism for
labour relations which determine the general
trend and most characteristic features of its
content (Dmytrenko, 2009, p. 102). The scien-
tist emphasises that legal ideas and trends can
be considered as the basic principles of labour
law only when they are aimed at regulating
public labour relations and reflect the principles
of the State's policy regulating conduct of par-
ticipants to these legal relations. Moreover, each
legal idea should be manifested in labour legis-
lation so that it is implemented in specific legal
provisions (Dmytrenko, 2009, p. 102).

Sectoral principles of labour law include
a fairly broad group of fundamental require-
ments, such as: the principle of voluntariness
and freedom in labour; the principle of the right
to work; the principle of equality; the principle
of contractual nature of labour; the principle
of certainty of labour function; the principle
of stability of labour relations; the principle
of material interest in labour results; the prin-
ciple of labour safety; the principle of partici-
pation of labour collectives and trade unions in
resolving issues related to setting working con-
ditions and monitoring compliance with labour
legislation; the principle of freedom of associa-
tion of employees to exercise and protect their
rights and freedoms through free association
in trade unions, cooperatives, youth organisa-
tions, various societies, unions, etc; the princi-
ple of the right to rest; the principle of finan-
cial support for employees in case of disability,
illness and maternity (Bezzub, Mikhatulina,
2007, pp. 41-44).

It is of no importance to reveal the content
of each of these sectoral principles, as well as
the content of the above-mentioned general
legal principles, since they (sectoral principles
of labour law) have been repeatedly researched
and explained in many scientific works. At
the same time, we consider it necessary to note
that the importance of this group of princi-
ples for regulating compensation for damages
in labour law is the establishment of basic,
inviolable requirements for the labour sphere
regarding: the organisation and implementation
of labour and closely related relations; guaran-
tees, procedure for exercising and protecting
the rights, freedoms and legitimate interests
of participants in these relations In addition,
the concept of compensation for damages is one
of those elements of the regulatory mechanism

for relations in the field of hired labour that
embodies requirements: on equality and mutual
liability of the parties to labour relations; on
ensuring safe working conditions; on the right
of the parties to protect and restore their labour
and closely related rights and legitimate inter-
ests.

From the perspective of the topic under
study, the most interesting are the special prin-
ciples inherent mainly in the concept of compen-
sation for damages. It should be noted that they
are not specific to compensation for damages in
labour law, i.e., the scope of these principles is
not limited to the relations of compensation for
damages within labour law, however, these prin-
ciples, in our opinion, most fully and meaning-
fully reflect the scientifically based regularities
that express the value of the concept of compen-
sation for damage as legal remedies for protec-
tion and restoration of legal justice in the field
of labour.

We argue that the special principles include:

— the principle of reality. The content of this
principle is the requirement that compensation
for damage should be based on actual circum-
stances, not on potential or possible (probable)
situations. That is, compensation for damages
is always a reaction to the actual negative con-
sequences of the actions or inaction of a party
(parties) to the labour relationship that have
led to certain negative consequences;

— the principle of causation. According to
this principle, a party shall be liable for dam-
ages if the negative consequences that caused
the damage were caused by the actions (inac-
tion) of that party;

— the principle of adequacy and suffi-
ciency. These fundamental provisions express
the requirements that the nature, amount
and procedure of compensation, on the one
hand, correspond to the extent of the damage
caused and satisfy the interests of the injured
party, and, on the other hand, do not put
the other party in an unduly difficult position or
deprive a person of his or her livelihood.

— the principle of reasonableness. That is,
the amount of compensation shall be justified by
the actual losses. This principle is quite clearly
manifested in the requirement in the Labour
Code that only direct actual damage is sub-
ject to compensation. It should be noted that
the application of the above principle in case
of compensation for non-pecuniary damage is
significantly complicated by the nature of this
type of damage;

— the principle of presumption
of innocence of an employee, according to which
the employer is obliged to prove that damage
caused is: first, the result of the employee's
fault; second, not from the category of normal
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production and business risks; third, not caused
by the employee as a result of his or her state
of emergency.

4. Conclusions

In conclusion, we would like to note that
the list of principles of compensation for dam-
ages in labour law provided by us is not exclu-
sive and is not the only possible one. However,
in our opinion, it is this set of fundamental

requirements that most fully and clearly
expresses the essential content and purpose
of the concept under study. Moreover, we
consider it necessary to note that the cur-
rent labour legislation does not contain a list
of principles of compensation for damages, but
to a greater or lesser extent, each of the above
principles is reflected in the legislative provi-
sions.
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KJIACH®IKALLSA IPHHIUIIB BIIIKOAYBAHHS INKOU
V TPYZIOBOMY ITPABI YKPATHI

Anxorauis. Mema. Meta cTatTTi — PO3KPUTH CYTHICTD Ta 3MiCT i Kacu(ikyBaTh IIPUHIIUIIN Bi/[IIKO-
JIyBaHHS TITKOJIN Y TPYZOBOMY TipaBi Ykpaiuu. Pe3yasmamu. Harosomeno, mo iHCTUTYT Bi/IIIKO/Iy BAHHST
MIKO/TN € OJTHUM i3 THX eJIeMEeHTiB MeXaHi3My TIPAaBOBOTO PETYTIOBAHHS BIIHOCHH Y cdepi BUKOPUCTAHHS
HaliMaHOI [palti, 110 BTLI0E Y c00i BUMOTHU: PO PIBHICTh Ta B3AEMHY BiNOBIJAJIbHICTD CTOPIH TPYIOBUX
BiHOCHH; TIpO 3abe3redeHtst Ge3MeYHNX YMOB Mpalli; TIPO MPABO CTOPIH Ha 3aXMCT i BIAHOBJIECHHS CBOIX
TPY/IOBUX i TICHO TIOB'SI3aHUX i3 HIMH ITPaB Ta 3aKOHHUX iHTepeciB. BusHaveHo, 10 MPUHIINT TPe3yMMTIii
HEBMHYBATOCTI HAIMAHOTO HPaliBHUKA, 3TIAHO 3 AKUM POOOTOAABEIb 30008 I3aHII TOBECTH, 110 3aB/1a-
Ha IIKO/A: MO-IIeplle, € HACTIZIKOM [TPOBUHM HAIMAHOTO MpaIliBHUKA; T10-/[PyTe, He HAJEKUTD 10 KaTe-
ropii HOPMAJILHOTO BUPOOGHUYO-TOCTIOAAPCHKOTO PUSKKY; II0-TPETE, He 3aBaHa IPAliBHUKOM YHACIIIOK
foro nepebyBaHHsl y cTaHi KpaitHboi HEOOXIIHOCTI. 3'1COBAHO, 110 [0 Taly3€BUX MPUHIUIIB TPYAOBOrO
[paBa HAJIEKUTH JOCUTH TIPOCTOPA TPYIIA 3aCAAHUYMX BHMOT, SIK-TO: IPUHIMUIT T0OPOBLILHOCTI i cBOGO-
JIM TIPAITi; TPUHITKII IIPaBa Ha PAI0; TIPUHIIUIT PIBHOMPABHOCTI; TIPUHIIUII JI0TOBIPHOTO XapaKTepy Mparti;
[PUHIUIT BABHAYEHOCTI TPYAOBOI (DYHKIIIT; IPUHIMIL CTabiIbHOCTI TPYIOBUX BiIHOCKH; IIPUHIIUII MaTepi-
QJIBHOI 3alliKaBIEHOCT] B Pe3yJIbTaTax Mpalli; MPHHIII Oe3[eKH MPalli; IPUHIKI YYacTi TPYIOBUX KOJIEK-
THUBIB 1 TPOGCIINIOK y BUPINIeHH] MTNTaHb MO0 BCTAHOBJIEHHS YMOB TIPAIli Ta 3/[i{ICHEHHS KOHTPOJIO 32
JIOJEPIKAHHIM 3aKOHOAABCTBA TIPO MPAIO; TIPUHIIKIT CBOOOAK 00 €[HAHHS MPAIiBHUKIB A5 3IHCHEHHS
Ta 3aXMCTY CBOIX MPaB i cBOOOI yepes BibHe 06'eHAHHS B TTPOMCITLIKHI, KOOTIEPATHBH, MOJIOIIKHI OpraHi-
3aIlii, pi3HOMaHITHI TOBAPUCTBA, CITIJTKA TOTIO; TPWHIIAI TIPaBa Ha BiIMOYMHOK; MPUHITUT MaTePialbHOTO
3a0e31eueHH s IPAIliBHIKIB Y BUMIAJIKY HENPAIE3aTHOCT], XBOPOOH Ta Y 3B’sI3Ky 3 MaTepuHCTBOM. Bucto-
exu. HarosioneHo, 1o creriaibHi TPUHIMIN BIACTUBI [IEPEBAKHO IHCTUTYTY BiIIKOLYBAHHS IIKO/M.
ITpu oMy cuti Big3HAYMTH, TIIO BOHU HE € CTIeNnMITHUMA /7T BiNTKOAYBAHHS TITKOAN Y TPYIOBOMY
npasi, To6To chepa Ail IUX TPUHIKITB He 0OMEKYETHCA BUKIIOYHO BiJHOCHHAMU BiAIIKO/LYBAHHST IIKO/M
y MeKax TPYIOBOTO [PaBa, OIHAK caMe Iii TIPUHIIUITH, Ha Hallle TIePeKOHAHHS, HAOLIbII IOBHO Ta 3Mic-
TOBHO BII0OPaKAOTh Ti HAYKOBO 00IPYHTOBaHI 3aKOHOMIPHOCTI, 1110 BUPAKAKOTh IIHHICTb IHCTUTYTY Bif-
HIKO/YBaHHSI IIKO/IU SIK 3aC00Y 3aXKCTY Ta BiZIHOBJIEHHS [IPABOBOI CIIPaBeIMBOCTI y cepi mpaiii.
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CONTROL OF CIVILIAN FIREARM CIRCULATION:
OBJECT COMPOSITION

Abstract. Purpose. The purpose of the article is to analyse the object composition of civilian
firearm circulation through the prism of the relevant administrative and legal mechanism. Results. The
article studies some problematic issues of control of civilian firearm circulation as an object and target
of the relevant legal relations, clarifies the framework of categories and concepts of the mechanism
concerned, and specifies the role and place of the administrative and legal mechanism in regulating
these legal relations. It is proved that at the current stage of formation of Ukrainian statehood and in
the context of its active defence against russia's armed aggression, the issue of regulating civilian firearm
circulation is of utmost importance, as it is a means of protecting each citizen individually only if the State
ensures strict control of these processes. Conclusions. The author substantiates the perspective that
civilian firearms are a specific phenomenon for Ukrainian legislation, and regulation of the relevant
provisions will take time, although today, certain provisions of legal regulations of both national and local,
situational or departmental significance already regulate certain procedures. In addition, the article
proves the perspective that civilian firearms as an object of control and control as a form of organisation
of the functioning of the administrative and legal mechanism of this process are extremely important
elements which, interacting at the institutional and legal, organisational and managerial levels, will make
this mechanism efficient and prevent violations of human and civil rights and freedoms which may occur
as a result of reckless and inappropriate use, application and other forms of handling of firearms. Further
research of the administrative and legal mechanism for controlling civilian firearm circulation may be
aimed at the analysis of the structural composition of such an institutional formation and the urgent need

to outline this mechanism and all its elements and components.
Key words: firearms, control, responsibility, police, civilian firearms, object of control.

1. Introduction

At the current stage of the legal system
of Ukrainian society, the main issue is to ensure
the safety of citizens and the population, which,
in turn, according to the legislation of Ukraine,
is possible, among other things, due to the right
to self-defence. Hence, the issue of ensuring
effective control, including over civilian fire-
arm circulation, which is the most effective tool
for self-defence in the context of russia's armed
aggression against Ukrainian independence, is
a priority task for the state and its individual
bodies.

It should be noted that modern methods
and means of self-defence, in the context of crit-
ical saturation of society with illegal firearms,
as well as ongoing active hostilities, are trans-
forming from healthy sports and self-defence
techniques into a real need for society and its
members to master skills in handling firearms,
which necessitates effective control of its circu-
lation at all stages.

© 0. Bashtova, 2022

The purpose of the article is to analyse
the object composition of civilian firearm cir-
culation through the prism of the relevant
administrative and legal mechanism. This, in
turn, requires solving the following research
tasks: 1. To outline the content and essence
of the concept of civilian firearm circulation
and the corresponding concept of control; 2. To
prove the perspective on the content of the phe-
nomenon of civilian firearms as an object of con-
trol and subject matter of circulation; 3. To
outline conclusions, proposals and recommen-
dations for further research.

The object of the article is public relations
in the field of public security and law and order.

The subject matter of the study is the object
composition of control of civilian firearm circu-
lation.

2. Problematic aspects of civilian firearm
circulation in Ukraine

The issue of regulating certain problem-
atic aspects of civilian firearm circulation has
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long haunted both the legislator and the entire
Ukrainian society. This problem has become
especially acute in light of russia's ongoing
large-scale armed aggression against Ukraine,
which is accompanied by a critical saturation
of society with illegal firearms. This problem-
atic issue may have a number of solutions, one
of which, according to scholars and practi-
tioners, is to ensure control of civilian firearm
circulation, organise and regulate the exercise
of the right of Ukrainian citizens to self-defence
by creating opportunities for the possession
and use of firearms.

Furthermore, the issue of effective control
of such circulation is of paramount importance
but given that control as a theoretical and legal
category and a state institution is defined by
scholars in different ways, although it has sev-
eral mandatory structural characteristics, we
propose to characterise it through the prism
of modernity.

According to A. Korinets, in the context
of distortion of public legal consciousness, dis-
regard for the norms of law and morality, rights
and legitimate interests of other people, the idea
of possessing and using firearms has become
attractive (Korinets, 2007), which, in our opin-
ion, is somewhat inconsistent with reality, since
the majority of Ukrainian citizens consider pos-
session of civilian firearms as a tool for self-de-
fence, an opportunity to defend their rights,
which have already been attempted or to resist
russia's armed aggression fragmentarily.

The researchers note that Article 2 of Direc-
tive 91/477 /EEC states that its provisions: 1) is
without prejudice to the application of national
provisions concerning the carrying of weapons,
hunting or target shooting, using weapons law-
fully acquired and possessed in accordance with
this Directive; 2) do not apply to the acquisi-
tion or possession of arms and ammunition
under national legislation on the armed forces,
police or public authorities. Therefore, we can
conclude that this regulation of EU secondary
legislation is aimed at regulating exclusively
civilian weapons circulation in the Union. This
is important in view of the fact that today in
Ukraine there is a need to create a special leg-
islative regulation on weapons circulation in
general. Therefore, the provisions of the Direc-
tive under consideration can be considered
mainly in the context of improving firearm cir-
culation in our country in this narrow context
(Shumeiko, 2021).

3. Particularities
of “weapons”

V. Litoshko argues that throughout history,
mankind has considered weapons and the right
to possess them an important topic. This is
because the physical improvements provided
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of the definition

by weapons were necessary for warfare. Weap-
ons have also been a driving force for progress
because of their key role in warfare. Although
in today's world we do not need to use guns for
self-defence on a daily basis, their importance is
still linked to the public's focus on their acqui-
sition, storage and use in times of emergency,
crisis or military threats (Litoshko, 2022). The
historiography of Ukrainian statehood has
demonstrated stages that clearly emphasise
both the need for civilians to have weapons for
self-defence and the need for extensive educa-
tional activities on the procedure and rules for
handling them, and the cultivation of a culture
of respect for firearms as an object of increased
danger that can, first of all, harm human and civil
rights and freedoms, and only then — as a tool to
help in a critical situation.

Moreover, the issue of weapons control
has been studied by many scholars and consid-
ered from several perspectives. For example,
D. Pryputen believes that control is expressed
in the form of such actions as verification,
and there is an identification of such concepts
as "control" and "supervision". However, sci-
entific views on this issue are not so unam-
biguous, and discussions on the equivalence
and variability of control and supervision are
still ongoing. Control is an integral part of pub-
lic administration, so we consider state control
as one of the functions of public administra-
tion. In this case, the essence of state control is
to analyse the activities of entities being con-
trolled for compliance with legislative provi-
sions (Pryputen, 2020). We argue that the very
essence of the state as a social and legal entity
determines the reasons and provides the basis
for the creation of a system of safe circulation
of civilian firearms, in a situation where such
a need has become urgent and there is a social
(public) demand for it. In addition, the forms,
methods, actors of control and other compo-
nents of the relevant administrative and legal
mechanism should be clearly defined by the leg-
islation of Ukraine.

The concept of weapons is also ambiguous,
in part due to a lack of clarity in the legislation.
The Great explanatory dictionary of the modern
Ukrainian language defines the word "weapons”
as an instrument for attack or defence (Busel,
2002, p. 349). Weapons are devices and means
used in armed struggle for attack (offence) or
protection (defence) with the aim of defeating
or destroying the enemy" (Shemshuchenko,
1999, p. 295). Therefore, in light of the danger
of the relevant facilities to society in general
and individuals in particular, T. Shumeiko, ana-
lysing international law, argues that the need
to "issue permits (licences) for the activities
of arms dealers and brokers in Ukraine (as
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well as constant monitoring of such public
administration licensing activities), as well as
supervision over the proper use of the obtained
permit), in particular, in view of Council Direc-
tive 91/477 /EEC of the European Parliament,
Article 5, part 1, which specifies that the rele-
vant permit (licences) shall be obtained only by
a person who is at least 18 years of age, is not
likely to be a danger to themselves or others, to
public order or to (public safety)” (Shumeiko,
2021), is critical and necessary in Ukrainian
society.

A. Korniets, V. Petkov and O. Frolov’s
approach is of interest because the concept
of "weapons in general” today depends on, so to
speak, "sectoral characteristics”. The scholars
argue that in administrative law, weapons are
a component of the licensing system, an object
for which it is necessary to obtain prior permis-
sion from the competent state executive author-
ity, i.e., the circulation thereof is carried out in
a permissive manner; in criminal law, a weapon
is a means specially designed to hit a living tar-
get and have no other economic or household
purpose; in criminalistics, a weapon is an object
or device that has certain characteristics (a
certain degree of efficiency, serviceability) that
hypothetically allow inflicting lethal injuries;
in civil law, a weapon is material goods that are
the object of property rights, property that can
be owned, used, disposed of at one's own discre-
tion; in constitutional law, a weapon is a means
of satisfying the constitutional rights of citizens
to self-defence (Korniiets, Frolov, 2008).

Accordingly, weapons as an object of control
of circulation are an object of the material world,
which by its functional (physical and other)
properties is specially created and used to hit
aliving target (targets), and therefore, the social
danger of this object gives grounds for creating
a special procedure for its circulation and ena-
bling state control of its circulation.

4. Conclusions

The article studies some problematic issues
of control of civilian firearm circulation as
an object and target of the relevant legal relations,
clarifies the conceptual and categorical apparatus
of the relevant mechanism, and specifies the role
and place of the administrative and legal mecha-
nism in regulating these legal relations.

It is proved that at the current stage of for-
mation of Ukrainian statehood and in the context
of its active defence against russia's armed aggres-
sion, the issue of regulating civilian firearm cir-
culation is of utmost importance, as it is a means
of protecting each citizen individually only if
the State ensures strict control of these processes.

The author substantiates the perspective
that civilian firearms are a specific phenome-
non for Ukrainian legislation, and to regulate
the relevant provisions will take time, although
today, certain provisions of legal regulations
of both national and local, situational or depart-
mental significance already regulate certain
procedures.

In addition, the proves the perspective that
civilian firearms as an object of control and con-
trol as a form of organisation of the function-
ing of the administrative and legal mechanism
of this process are extremely important elements
which, interacting at the institutional and legal,
organisational and managerial levels, will make
this mechanism efficient and prevent violations
of human and civil rights and freedoms which
may occur as a result of reckless and inappropri-
ate use, application and other forms of handling
of firearms.

Further research of the administrative
and legal mechanism for controlling civilian
firearm circulation may be aimed at the analysis
of the structural composition of such an institu-
tional formation and the urgent need to outline
this mechanism and all its elements and compo-
nents.
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KOHTPO.JIb 3A OBITOM IIUBLIIbHOI BOTHEIIAJIBHOI 3BPOI:
OB’EKTHUI CKJIAJ

Anoraiis. Mema. MeToio crarTi € anajiisz 06’€KTHOrO CKJIaLy UBILILHOrO 00iry BOrHenaabHoi 36poi
Kpi3b MpU3MYy i Bi/IIIOBITHOTO a/IMiHiCTPATUBHO-ITPABOBOTO MeXaHi3my. Pesyavmamu. Y ctatTi noci-
JUKEHO OKpeMi MpoOJeMHI MUTaHHS KOHTPOJIO 3a 00irOM IMBLIBHOI BOTHEmambHOI 30poi gk 00’ekTa
Ta TpeaMeTa BiIOBIIHUX MTPABOBIJIHOCKH, YTOYHEHO MOHATIHHO-KATEropiaJdbHUIl anapat BiIlIOBIIHOTO
MeXaHi3My, YTOUHEHO POJib i Miclle afMiHiCTPaTHBHO-TIPABOBOTO MeXaHi3My B PETYJIIOBAHHI BKa3aHUX
TIPaBOBIAHOCHH. /lOBOIUTHCS MO3MUIIiS, IO HA CYIaCHOMY €Talli CTAHOBJIEHHS YKPAiHCHKOI Aep:KaBHOCTI
Ta B yMOBAX ii aKTUBHOTO 3aXMCTY Bizl 30pOiiHOT arpecii pocii HaABaK/IMBUM € MUTAHHS YHOPMYBaHHs 00i-
Ty UBLTBHOI BOTHENMAIbHOT 36Poi, 1110 € 3ac060M 3aXUCTY KOKHOTO TPOMATHIHA 1HANBILYATBHO JIIITE 32
YMOB 3a0e3IedeHHs JKOPCTKOro KOHTPOJIKO 3a IKMHU MporiecaMu 3 00Ky aep:xasu. Bucnosxu. O6rpyHTo-
BAHO T103UIL{10, 1110 1MBiJIbHA BOTHENAJIbHA 30POst € crieldiyHNM Jisi YKPATHCHKOTO 3aKOHOABCTBA SIBU-
IeM, i YHOPMYBaHHsI BIITOBIIHIX [OJIOKEHb MOTPeGYBATUME Yacy, X04a Ha ChOTO/[HI OKPEMi [OJI0KEHHST
HOPMATHBHO-TTPABOBHX aKTIiB SK 3aTaJIbHOJIEPKABHOTO, TAK 1 JIOKAJIBHOTO, CHTYaTUBHOTO YU BiJIOMYOTO
3HAYEHHS BKE PErJIaMEHTYIOTh OKPeMi IIPOoIesypu Ta mopsaaku. JoaaTkoBo 06rpyHTOBAHO MO3UILIO, 110
I[UBiIbHA BOTHENMAIbHA 30P0s K 06’'EKT KOHTPOJIO Ta KOHTPOJIb SIK (hopMa opramizatiii (hyHKIIOHYBaHHsI
A/IMiHICTPATHBHO-TIPABOBOTO MEXaHi3My I[bOTO MPOIECY € HAA3BUYANHO BAKJIUBUME €JeMEHTAMH, 110,
B3AEMOJIIIOUM HA THCTUTYIIIITHO-TIPABOBOMY Ta OPTaHi3alliliHO-yIPaBJiHCHKOMY PIiBHSX, YMOXKJIUBJISATD
SIKICHY POOOTY 1[OTO MEXAHI3MY Ta He JIOIYCTSITh OPYIIEHHS TIPAB 1 CBOGO/ JIOANHY | TPOMA/ISTHUHA, 1[0
MOKYTb CTATHCh BHACJIIZOK HEOOAUHOTO Ta HEAOIIIBHOTO BUKOPUCTAHHS, 3aCTOCYBaHHS Ta iHIIMX (hopM
MOBOJIFKEHHA 31 30poero. [lepcrekTrBa moAanbIIoro J0CIiKeH s aIMiHiCTPaTUBHO-TIPABOBOTO MEXaHi3-
MY KOHTPOJIIO 32 06irOM IIUBIJIbHOI BOTHEAIbHOI 36P0i MOsKe MOJISATaTH B OTPebi aHATi3y CTPYKTYPHOTO
CKJIQ/Ly TAKOTO IHCTUTYI[IHOTO YTBOPEHHSI Ta HATaJlbHOI IIOTPEOU B OKPECJIEHHI 3a3HAUEHOr0 MEXaHI3MYy
Ta BCIX HOT0 eJIeMeHTIB 1 KOMIOHEHT.
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THE SYSTEM OF LEGAL REGULATIONS ENSURING
PUBLIC CONTROL OVER POLICE ACTIVITIES

Abstract. Purpose. The purpose of the article is to establish the system of legal regulations which constitute
the institution of public control over police activities and to outline the fundamental regulations which contain
provisions governing these social relations. Results. The study examines the structure or possible options
for grouping the elements of the system of legal regulations that ensure public control over police activities.
The author provides basic information on the content of the concept of legal regulation, its characteristic
features (such regulations contain rules of law (as opposed to individual or law application ones), i.e., they
establish, amend or repeal certain legal provisions intended for repeated, regular and systematic application,
and their effect does not end after a single performance by the object to which these provisions apply). The
author focuses on the different perspectives on the classification of legal regulations (according to the criterion
of rule-makers; depending on the nature of the will of public authorities, i.e. these are law-making documents
that establish, amend or repeal legal provisions; by branches of law; by time of validity; by rule-makers; by
territorial principle of validity; by the date of commencement; by the range of persons to whom the act
applies; by legal force, ete.) Conclusions. The article summarises the scientific and theoretical work of authors
from various scientific branches of law on the system of legal regulations ensuring public control over police
activities and presents a system where the first and main grouping is whether the regulations are domestic or
international. International instruments are grouped according to the content of the relations they regulate,
namely, those containing provisions on fundamental human and civil rights and freedoms to exercise the right
to control and influence public authorities and those containing provisions relating directly to the activities
of law enforcement agencies, in particular, the police. National law includes Laws that define the general rights
of citizens and civil society institutions to exercise their rights to control and influence the activities of public
authorities, and to power in the state in general, and Laws, provisions thereof directly related to public control
of police activities, as well as bylaws defining forms and types of public control, governing certain procedural
issues of their implementation, and bylaws related to public control of police activities specifically.

Key words: control, legal regulation, classification, legal force, law, bylaw.

1. Introduction

The National Police of Ukraine is a cen-
tral executive body, and its activities are based
on some fundamental principles, including
the principle of legality and the principle
of interaction with the public based on part-
nership. The principle of legality stipulates
that police officers and the National Police
of Ukraine in general should act exclusively
within the scope of their powers under the leg-
islation in force. Therefore, the effectiveness
of the police in performing its tasks depends to
alarge extent on the legal and regulatory frame-
work for the National Police of Ukraine. That
is why the issue of regulatory and legal frame-
work for public control is relevant and requires
comprehensive coverage. At the same time, one
of the priorities for the development of the police

© R. Vashchilin, 2022

is to increase the level of trust of the society
and citizens of Ukraine. In turn, interaction
between the police and the public based on
partnership is impossible without the partic-
ipation and influence of society and public
institutions on the activities of the National
Police of Ukraine, which requires an effective
and efficient institution of public control over
the activities of the police.

The issue of regulatory and legal framework
for public control is considered by a number
of Ukrainian researchers, including: V. Aver-
ianov, O. Andriiko, D. Bakhrakh, Yu. Byt-
iak, V. Vasylenko, S. Honcharuk, M. Kovaliv,
V. Kravchuk, L. Kuzo, O. Poklad, O. Teresh-
chuk, T. Filipenko, O. Yunin, and others.

The purpose of the article is to establish
the system of legal regulations which consti-
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tute the institution of public control over police
activities and to outline the fundamental reg-
ulations which contain provisions governing
these social relations.

2. Content of the concept of normative
legal act

In the context of the research topic,
the issues of the content of the concept of a legal
regulation should be under the focus, the classi-
fication and general system of legal regulations
provisions thereof regulate social relations in
the field of public control of police activities
should be determined.

Any social relations are regulated via specific
legal means and methods of power influence on
the participants in social relations. This is due to
the functioning of the organisational and regula-
tory mechanism for public control of the police
activities. The main element of such a mechanism
is legal regulation, their totality, and the provi-
sions of such regulations govern these social
relations. In the literature, a legal regulation may
be considered as an official written document
adopted by a public authority that establishes,
amends, terminates or specifies a provision of law.
Legal regulations are grouped into legislative
regulations (in the narrow sense, these are exclu-
sively laws) and bylaws (regulations of the Pres-
ident, the Cabinet of Ministers, central executive
authorities, and other public administrations). A
legal regulation has a number of characteristics:
it is mandatory (the only difference is the range
of those who are obliged to comply with the pro-
visions of such an act), it is a direct reflection
of the will of the actor that adopts it, it shall have
a documentary form of consolidation, its enforce-
ment is guaranteed by state power, in particular
by coercion (Shemshuchenko, 1999, p. 41).

Legal regulations, legal provisions thereof
form the basis of the organisational and regula-
tory mechanism for relations in the field of pub-
lic control of police activities, differ in many
classifications and features such as legal force,
form, nature, etc. Without doubts, the main
legal regulation in Ukraine is the law. Laws con-
tain fundamental, basic legal prescriptions reg-
ulating certain social relations, and other legal
regulations are based on the provisions of laws.
Bylaws based on the provisions of the Laws
contain provisions governing the implementa-
tion of legislative prescriptions in the activities
of central executive authorities, etc., and regu-
late the performance of tasks and duties by such
bodies (Aristova, 2010, p. 13). The provisions
of law in legal regulations are generally binding
state prescriptions of a permanent or temporary
nature and are intended for repeated applica-
tion (Koziubra, 2016, p. 154).

According to administrative law research-
ers, the characteristic features of legal regula-
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tions are as follows: such regulations contain
provisions of law (such regulations contain
provisions of law (as opposed to individual or
law application ones), i.e., they establish, amend
or repeal certain legal provisions intended for
repeated, regular and systematic application,
and their effect does not end after a one-time
performance by the object to which these pro-
visions apply) (Armash, Bandurka, Basov, Bas-
ova, Bevzenko, 2009, p. 410).

Legal regulations enable the state to estab-
lish rules for regulating certain social relations,
including public control of police activities, by
adopting legal provisions. Legal regulations are
an important element of the overall structure
of administrative and legal framework for pub-
lic control of police activities. It should be noted
that most of the social relations in the state,
especially those of a public nature, are subject to
legal regulations. A legal regulation can also be
considered as an external form of the legal sys-
tem in Ukraine (Shemshuchenko, 1999, p. 41).

Therefore, if legal regulations are important
for regulating social relations in the field of pub-
lic control of police activities, an effective influ-
ence on such relations can be exercised only in
the presence of a certain system of legislative
regulations and bylaw, the provisions thereof
constitute the institution of public control
of the police activities. In order to make a system
of regulations, it is necessary to classify them.
For example, M. Vylehzhanina identifies the fol-
lowing classification features of legal regula-
tions: depending on the nature of the will of state
bodies, i.e., these are documents of law-making
that establish, amend or repeal legal provisions;
by branches of law, provisions regulate certain
social relations, but the same law or bylaw may
regulate relations in different branches of law
at the same time; regulations are classified by
the time of their validity; by rule-makers (reg-
ulations of referendums, the Verkhovna Rada
of Ukraine, the President, the Minister of Inter-
nal Affairs, etc.); by the territorial principle
of action, i.e., all-Ukrainian, regional, local, etc.;
by the date of commencement of action; by
the range of persons to whom the act applies;
by legal force, i.e. the Constitution and con-
stitutional laws, laws, bylaws (Vylehzhanina,
2011, pp. 35-40). Among classification criteria,
D. Pryimachenko prioritises the scope of appli-
cation of legal regulations to the activities
of a public authority, and accordingly, he estab-
lishes a grouping of regulations into regulations
of domestic legislation and international legal
regulations in the form of treaties and agree-
ments, declarations, resolutions, etc. Interna-
tional regulations are of great importance, as
compliance with international standards (espe-
cially those of the European Union) is a key to
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the successful process of European integration
and the building of a democratic legal state in
Ukraine, although not all of them are legally
binding or have been ratified in Ukraine, it is
still a significant achievement if the Ukrain-
ian legislation in force and bylaws are in line
with the best international practice. Domestic
regulations include the laws and bylaws men-
tioned above. International regulations that
contain general provisions for the exercise
of citizens' rights, as well as those related to
the control of police activities should be high-
lighted; international regulations, the so-called
doctrinal regulations that define certain vectors
of development of law enforcement agencies
in democratic states, in particular, the police,
and the development of interaction between
the police and civil society (such as Community
Policing), should be identified (Pryimachenko,
2007, pp. 176-177).

According to L. Honchar, the criterion
of rule-makers enables to distinguish regula-
tions adopted by the highest public author-
ities (Verkhovna Rada of Ukraine, the Pres-
ident, the Cabinet of Ministers of Ukraine);
regulations of central executive authorities (at
the level of the Ministry or other central exec-
utive authorities such as the State Migration
Service, etc.); regulations of structural elements
of the system of a particular public author-
ity; regulations of local public administrations
(regional state administrations, etc.). Moreo-
ver, L. Honchar considers it necessary to divide
legal regulations by the form of their adoption:
constitutional laws; ordinary laws or codified
laws; resolutions of the legislative body; reso-
lutions of the Cabinet of Ministers of Ukraine;
Presidential decrees; regulations of central
executive authorities and other public author-
ities (Koziubra, 2016, pp. 43-44). Following
P. Rabinovych, the classification of legal regula-
tions should rely on a hierarchal system of such
regulations, of the field of legal regulation
and of the structure of the state (Rabinovych,
2007, pp. 125-126).

L. Luts constructs the system according
to: 1) the lawmaker - adopted by the people,
the head of the state, legislative body, execu-
tive body, supervisory body, local government,
head of an enterprise, institution or organisa-
tion or an individual employer; 2) the nature
and scope of action - legal regulations of gen-
eral effect, legal regulations of exclusive effect,
legal regulations of limited effect; 3) legal
force - laws and by-laws (Luts, 2007, p. 194).
Researcher L. Lehin calls the system of legal
regulations differentiated and hierarchical,
where the basis is made up of laws and bylaws,
and hence builds the following system: Laws
of Ukraine: 1) the Constitution of Ukraine as

the Fundamental Law of Ukraine and laws
amending the Constitution of Ukraine; 2) laws
of Ukraine. By-laws of Ukraine: 1) resolutions
of the Verkhovna Rada of Ukraine of regulatory
and legal content; 2) decrees of the President
of Ukraine; 3) resolutions and orders of the Cab-
inet of Ministers of Ukraine; 4) orders of minis-
tries; 5) orders of central executive authorities
and other legal regulations adopted by them
that affect the rights and obligations of man
and of the citizen; 6) orders of heads of local
state administrations of regulatory and legal
content; 7) decisions of local referendums of reg-
ulatory and legal content; 8) decisions of local
councils and their executive bodies of regula-
tory and legal content; 9) orders of rural, town-
ship and city heads, heads of district councils in
cities, regional councils of regulatory and legal
content; 10) local legal regulations (Lehin,
2017, pp. 130-131).

The review of the scientific and theoretical
work of authors from various scientific fields
and branches of law enables to build the sys-
tem of legal regulations ensuring public control
of police activities as follows: the first and main
grouping is the affiliation of regulations to
domestic law or international regulations.

International instruments can also be
grouped according to certain criteria, such as
whether they have been ratified by Ukraine,
whether they are legally binding or exist in
the form of recommendations, etc. We will
group international regulations by the content
of the relations they regulate, namely, those
containing provisions on fundamental rights
and freedoms of man and of the citizen to exer-
cise the right to control and influence public
authorities. Such regulations include: Uni-
versal Declaration of Human Rights; Interna-
tional Covenant on Civil and Political Rights;
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish-
ment; European Convention on Human Rights;
Standard Minimum Rules for the Treatment
of Prisoners; Recommendation of the Com-
mittee of Ministers of the Council of Europe
on the Legal Status of Non-Governmental
Organisations in Europe, etc. (Tereshchuk,
2018, pp. 146-147).

The second group of international regulations
includes those provisions thereof relate directly
to the activities of law enforcement bodies, in
particular the police: the Code of Conduct for
Law Enforcement Officials, adopted by the UN
General Assembly in 1979; the Code of Con-
duct on Politico-Military Aspects of Security,
adopted in 1994 to implement the provisions
of the Charter for a New Europe and other OSCE
security documents; the European Code of Police
Ethics, adopted by the Committee of Minis-
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ters of the Council of Europe in 2001; the Dec-
laration on Police of 8 May 1979 (Tereshchuk,
2018, pp. 146-147). For example, the European
Code of Police Ethics states that the police should
be accountable to the state, citizens and their
representatives. It should be subject to effec-
tive external control; State control of the police
should be divided between the legislature, execu-
tive and judiciary (Recommendation Rec (2001)
10 of the Committee of Ministers to the member
states of the Council of Europe "On the Euro-
pean Code of Police Ethics", 2001). The Code
of Conduct on Politico-Military Aspects of Secu-
rity states in paragraphs 20 and 21: “The partic-
ipating States consider the democratic political
control of military, paramilitary and internal
security forces as well as of intelligence ser-
vices and the police to be an indispensable ele-
ment of stability and security. They will further
the integration of their armed forces with civil
society as an important expression of democracy...
Each participating State will at all times provide
for and maintain effective guidance to and control
of its military, paramilitary and security forces by
constitutionally established authorities vested
with democratic legitimacy. Each participating
State will provide controls to ensure that such
authorities fulfil their constitutional and legal
responsibilities. They will clearly define the roles
and missions of such forces and their obligation to
act solely within the constitutional framework”
(Code of Conduct on Politico-Military Aspects
of Security , 1994).

3. Classification of acts of national law

We primarily refer to the laws of Ukraine as
regulations of national law, which are grouped
into: Laws that define the general rights of cit-
izens and civil society institutions to exercise
their rights to control and influence the activi-
ties of public authorities and the government in
general, and laws that directly relate to public
control of the activities of the police.

- The first group of laws includes the Basic
Law of Ukraine. Article 5 of the Constitution
of Ukraine states that the bearer of sover-
eignty and the sole source of power in Ukraine
is the people, who exercise power directly
and through state authorities and local self-gov-
ernment bodies. Article 38 states that citizens
have the right to participate in the administra-
tion of public affairs, Article 40 of the Constitu-
tion of Ukraine provides citizens with the right
to address individual or collective petitions, or
to personally recourse to state authorities, local
self-government bodies and officials and employ-
ees of these bodies, who are obliged to consider
the petitions, and to provide a substantiated
reply within the period determined by law
(Constitution of Ukraine, 1996). This group
also includes: The Law "On Citizens' Appeals”,
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which provides that citizens of Ukraine have
the right to address public authorities and offi-
cials in accordance with their duties with com-
ments, complaints and suggestions (Article 1
of the Law); the laws "On Information", "On
Access to Public Information”, "On Public
Associations" and others (Yunin, 2020, p. 172).

- The second group of laws includes
the Law on the National Police and the Law
on National Security of Ukraine. The Law on
the National Police has a separate section on
public control. This is Section VIII "Public
Control of the Police". It should be noted that
it combines the provisions of democratic civil-
ian control of the police (the Verkhovna Rada
of Ukraine can pass a resolution of no confi-
dence in the heads of police bodies) and public
control (control through civil society insti-
tutions, local self-government bodies) (Law
of Ukraine About the National Police, 2015).
Paragraph 5 of part 1 of the Law "On National
Security of Ukraine" defines democratic civil-
ian control as: "a set of legal, organisational,
informational, personnel and other measures
carried out in accordance with the Constitu-
tion and laws of Ukraine to ensure the rule
of law, legitimacy, accountability, transpar-
ency of the security and defence sector bodies
and other bodies activities thereof are related
to the restriction of human rights and freedoms
in cases determined by law, promotion of their
effective operation and performance of their
functions, strengthening the national security
of Ukraine (Law of Ukraine On the National
Security of Ukraine, 2018).

The next level is bylaws, mainly intended
to contain provisions on the implementation
of public control of police activities. For exam-
ple, the resolutions of the Cabinet of Ministers
of Ukraine "On Ensuring Public Participation
in the Formation and Implementation of State
Policy” and "On Approval of the Procedure
for Facilitating Public Expertise of the Activi-
ties of Executive Authorities" define the forms
and types of public control and regulate certain
procedural issues of their implementation (Fil-
ipenko, 2020, p. 72).

The legal regulations that provide for
public control of the activities of the police
at the bylaw level are currently as follows:
the Order of the Ministry of Internal Affairs
of Ukraine "On organisation of work with
requests for public information in the National
Police of Ukraine"; the Order of the Ministry
of Internal Affairs of Ukraine "On Approval
of the Rules of Ethical Conduct of Police
Officers"; the Order of the Ministry of Internal
Affairs of Ukraine "On Approval of the Proce-
dure for Consideration of Appeals and Organ-
isation of Personal Reception of Citizens in



11/2022

ADMINISTRATIVE LAW AND PROCESS

the Bodies and Units of the National Police
of Ukraine" (Filipenko, 2020, pp. 72-73).

4. Conclusions

Therefore, relying on the results of our
research, we have come to the following conclu-
sions:

1) the construction of a system of legal regu-
lations provisions thereof constitute the institu-
tion of public control of police activities is rather
conditional, as there are different approaches to
classification and grouping of legal regulations.
The review of a wide range of scientific and reg-
ulatory sources enables to establish the system
of legal regulations provisions thereof consti-
tute the institution of public control of police
activities using and combining the criteria for
the regulations to be classified as national law or
international acts; by legal force and by the con-
tent of the relations regulated by the provisions
of the regulations (regulations defining general
aspects of public control and special regulations
on the issues of public control of police activities);

2) the first and main grouping in the system
of legal regulations is whether the regulations
are domestic or international. International
instruments are grouped according to the con-
tent of the relations they regulate, namely, those
containing provisions on fundamental human

and civil rights and freedoms to exercise the right
to control and influence public authorities (Uni-
versal Declaration of Human Rights; Interna-
tional Covenant on Civil and Political Rights;
Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish-
ment; European Convention on Human Rights;
Standard Minimum Rules for the Treatment
of Prisoners; Recommendation of the Commit-
tee of Ministers of the Council of Europe on
the legal status of non-governmental organisa-
tions in Europe, etc.) and those containing pro-
visions relating directly to the activities of law
enforcement agencies, in particular, the police
(Code of Conduct for Law Enforcement Offi-
cials, adopted by the UN General Assembly in
1979; Code of Conduct on Politico-Military
Aspects of Security, etc.). National law includes
Laws that define the general rights of citizens
and civil society institutions to exercise their
rights to control and influence the activities
of public authorities, and to power in the state
in general, and Laws, provisions thereof directly
related to public control of police activities, as
well as bylaws defining forms and types of pub-
lic control, governing certain procedural issues
of their implementation, and bylaws related to
public control of police activities specifically.
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CUCTEMA HOPMATUBHO-ITPABOBUX AKTIB, SIKI 3BABE3IEYYIOTD
TPOMAJICBKHIIT KOHTPOJIb 3A TISJIbHICTIO MOJIIITI

Anorauisi. Mema. MeToto CTaTTi € BCTAHOBJIEHHS CHCTEMH HOPMATHBHO-TIPABOBHX aKTiB, 1110 CTAHOB-
JIATH THCTUTYT TPOMAZICHKOTO KOHTPOJIIO 32 JISJIbHICTIO MO Ta OKpecsieHHs (pyHIaMeHTaIbHUX aKTiB,
SIKi MiCTSITh HOPMH, TIT0 PETYJIIOI0Th 3a3HaU€eHi CyCIiibHi BifHocuum. Pe3yavmamu. Y nocniikenti pos-
[JIAAETHCS CTPYKTYPa a00 MOKJIMBI BapiaHTH TPYIYBAaHHS €JE€MEHTIB CUCTeME HOPMATUBHO-IIPABOBUX
aKTiB, SKi 326€311e4yI0Th TPOMAJCHKUIL KOHTPOJIb 3a AisibHiCTIO 1oJtinil. HaBoauTbest ocHoBHa iH(opMa-
11isT TIPO 3MICT MOHATTS HOPMATUBHO-TIPABOBOTO aKTa, IOT0 XapaKkTepHi 03HAKU (TaKi aKTH MiCTSITh HOPMHU
TIpaBa, Ha BiIMIHY Bifl iHANBIAYaTbHIX a6o IPaBO3aCTOCOBHUX ), TOOTO BOHU BCTAHOBJIIOIOTD, 3MiHIOIOTh
ab0 CKacOBYIOTH TIEBHI IPaBOBI HOPMHU, PO3paxoBaHi Ha GaraTopasoBe, PEryJasipHe i CUCTEMHE 3aCTOCY-
BAHHSI, iX J{isl HE 3aBEPIIYETHCS TMC/IsT OJIHOPA30BOrO BUKOHAHHST 00’€KTOM, Ha SIKOTO TONIUPIOIOTHCS i
HOpPMH). AKIIEHTYEThCS yBara Ha Pi3HUX TOYKaX 30py MO0 Kaacubikallii HOpMaTHBHO-TIPABOBUX aKTiB
(3a kpuTepiem cy6’eKTiB HOPMOTBOPYOCTI; 3aJI€KHO Bijl XapaKTepy BOJIEBUABIEHHS JAEP/KaBHUX OPraHiB,
ce0TOo 11e JOKYMEHTHU TIPAaBOTBOPYOCTI, 1[0 BCTAHOBJIIOIOTh, 3MiHIOIOTh a00 BiIMIHSIOT HOPMU TIPaBa; 3a
rajy3sMi [IPaBa; 32 4acoM il; 3a cy('€KTaMu HOPMOTBOPEHHSI; 32 TEPUTOPIabHUM MIPUHIIMIIOM Jii; 3a
JIATOKO [IOYATKY JIi1; 32 KOJIOM 0Ci0, Ha SIKUX aKT IOIIUPIOETHCSE; 32 IOPUAMUHOIO CUJION Ta iH.). Buchoeku.
V crarti y3araibHIOEThCs HAYKOBUIA T€OPETHUHMIT 10pOOOK aBTOPIB 3 PisHKX HayKoBuX cdep i ranyseit
paBa M0/I0 CUCTEMH HOPMATUBHO-IIPABOBUX aKTIB, IKi 3a0€311€4yI0Th IPOMAJCHKUI KOHTPOJIb 34 [Iis/ib-
HICTIO MOJIII, 1 HaBe/leHa CUCTeMa, Jie MEPIIUM i OCHOBHUM IO/IIJIOM € TIPUHAJIECKHICT aKTiB /10 BITUN3-
HSHOTO MpaBa abo 10 MiZKHapPOAHUX aKTiB. MisKHAPOIHI aKTH TOAIMAIOTHCA 32 3MICTOM THX BIIHOCHH, SIKi
BOHU PETYJIOIOTh, & CaMe Ha Ti, M0 MICTATh HOPMH MO0 HYHIAMEHTATLHUX TTPaB i CBOOO/ JTIOANHN i TPO-
Ma/ISTHIHA 13 peastisallii mpaBa Ha KOHTPOJIb 1 BIJIB 32 OPraHaMU JIepKaBHOI BJIa/iN Ta aKTH, HOPMU SIKUX
CTOCYIOTBCST Be3M0CePeIHbO MisSIBHOCTI [PABOOXOPOHHUX OPraHiB 30KpeMma. /[0 HAI[IOHATBHOTO MpaBa
HaJIeXKaTb 3aKOHH, SIKI BU3HAYAIOTh 3arajbHi MpaBa IPOMaJIH, IHCTUTYTIB IPOMa/ITHCBKOTO CYCIIIbCTBA
Ha peasi3alliio pas M[0/I0 KOHTPOJIIO Ta BIVIUBY Ha JIiSJIbHICTD OPTaHiB IeP;KaBHOI BJIa/I1, 3arajloM Ha BJia-
[1y B IEPJKABI Ta 3aKOHU, HODMH SIKUX CTOCYIOTBCS 0€3I10CEPEIHBO IPOMAJICHKOTO KOHTPOJIIO 32 [isSIbHICTIO
TIOJTITI], @ TAKOXK Mi/I3aKOHHI aKTH, IO BU3HAYAIOTH (POPMI i BUAM TPOMAICHKOTO KOHTPOJIO, PETYJIIOI0Th
OKpeMi ITPOIIe/IyPHi IIUTAaHHS iX 3[[ICHEHHS, 1 TT/[3aKOHHI aKTH, 110 CTOCYIOTbCS 3/11ICHEHHS IPOMA/ICHKO-
TO KOHTPOJIIO CaMe 32 JTiSITTbHICTIO TTOJIITii.

Kiio4oBi cioBa: KOHTPOJIb, HOPMATUBHO-TTPABOBUI aKT, KIacu(ikailis, OpUANIHA CUJIA, 3aKOH, Ti/I-
3aKOHHUII aKT.
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PARTICULARITIES OF FORMING SUSTAINABLE
LAW APPLICATION PRACTICE OF AUTHORISED
ACTORS IN THEIR PERFORMANCE OF
ADMINISTRATIVE INVESTIGATION

Abstract. Purpose. The purpose of the article is to clarify the particularities of forming a sustainable
law application practice of authorised actors in their performance of administrative investigation. Results.
With a view to establishing a sustainable law application practice of authorised actors, we propose to
study certain aspects of administrative investigation by the bodies vested with the relevant powers in
foreign countries. It should be noted that there are different models of understanding administrative
investigation: from one that merges with pre-trial investigation (in the understanding of the Ukrainian
legal space) to a separate, independent procedure (as it is in Ukraine). We consider it appropriate to
briefly focus on these two models and consider them using the example of the United States and post-
Soviet countries. It is revealed that, unlike Ukraine, the Code of the Republic of Moldova clearly defines
the moment when proceedings on an offence are commenced. Proceedings are deemed to have been
commenced from the moment of notification of the fact-finding body (fact-finding bodies include
specialised bodies: Ministry of Internal Affairs, National Anti-Corruption Centre, Customs Service,
Specialised Transport Authorities, State Labour Inspectorate, etc.) or establishing the commission
of an offence on their initiative. Conclusions. It is concluded that the implementation of foreign
experience in the field of administrative offence proceedings is generally not feasible. However, in order to
improve the activities of law enforcement bodies in conducting administrative investigations, we believe
it would be appropriate to supplement the CUAO with Article 252-1 "Inspection of the scene", which will
regulate the performance of actors vested with the relevant powers to inspect the scene, describing it with
due regard to the provisions of Article 426 of Contravention Code of the Republic of Moldova No. 218-
XVT of 24 October 2008. Furthermore, in our opinion, it would be advisable to allow for the research
of domestic scholars and the foreign experience of the Republic of Tajikistan and the Republic of Moldova
by including Article 245-1 "Commencement of a case on administrative offences” in the CUAO, which
should address the issue of the moment of commencement of a case and contain the grounds necessary for
commencing a case on administrative offences. This provision is necessary because currently no unanimity
of views on this issue exists in the scientific community, and the legislator does not regulate it in any way.

Key words: violation, court, criminal act, administrative offence, crime.

1. Introduction the ways in which administrative investigations

In the current context of the ongoing reform
of law enforcement bodies, their representatives
in their practical activities often face insufficient
legislative regulatory mechanism for certain
issues, including those related to administrative
investigations as the initial stage of proceed-
ings on administrative offences, which is one
of the fundamental directions of implementa-
tion of the National Police’s tasks. Therefore, in
our study, we consider it necessary to focus on

© D. Yevdokimov, 2022

implemented in Ukraine and abroad.

The purpose of the article is to clarify
the particularities of forming a sustainable law
application practice of authorised actors in their
performance of administrative investigation.

2. Legal regulatory framework for pro-
ceedings on administrative offences

The perspectives of some scholars on
the stages of proceedings in cases of admin-
istrative offences should be reviewed briefly.
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For example, O.M. Yarmak’s study Records
on an administrative offence as a source of evi-
dence in proceedings on administrative offences
proposes to distinguish the following stages
of proceedings on administrative offences:
1) verification of the factual circumstances
of the committed act and commencement
of an administrative offence case; 2) considera-
tion and resolution of an administrative offence
case; 3) appeal against a decision on an adminis-
trative offence case or a prosecutor's submission
to it; 4) enforcement of a decision on an admin-
istrative offence; 5) review of a decision on
an administrative offence in case of a violation
of Ukraine's international obligations (Yarmak,
2014, pp. 16-17).

Some authors refer to the stage of case com-
mencement as the stage of "commencement
and administrative investigation in the case
of an administrative offence”, which is the initial
stage. S.S. Hnatiuk notes that it is understood
as "a set of procedural actions aimed at estab-
lishing the circumstances of the offence, record-
ing and qualifying them" (Hnatiuk, 2011, p. 63).
The first phase of this stage is the preliminary
administrative investigation in the case on
an administrative offence.

In our opinion, an administrative investiga-
tion should be considered as the first mandatory
stage of proceedings, which includes the follow-
ing phases: preliminary administrative inves-
tigation; commencement of an administrative
offence case; establishment of the circumstances
of the case; records on an administrative offence.

At the stage of preliminary administrative
investigation, the authorised person is tasked
with establishing the presence or absence
of an administrative offence in the person's act
as a factual basis for commencing a case, i.e. to
conduct the primary administrative and legal
qualification of the act (Chyshko, 2016, p. 27).

S.S. Hnatiuk proposes to understand pre-
liminary administrative investigation as a sys-
tem of procedural actions carried out by a public
administration body vested with administrative
and jurisdictional powers to verify and establish
the circumstances relevant to the correct deci-
sion on the presence or absence of an adminis-
trative offence, sufficient grounds for commenc-
ing an administrative offence case (Hnatiuk,
2011, p. 72).

According to K.O. Chyshko, a prerequi-
site for administrative and legal qualification is
an unlawful act (omission), which shall be qual-
ified as an administrative offence (misdemean-
our). When qualifying an administrative offence,
the prerequisite is an act or omission that is
a priori an administrative offence (misdemean-
our), and the essence of such qualification is to
compare their elements with the signs of offences
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provided for by the legislation on administrative
offences (Chyshko, 2016, pp. 25-26).

Following D. Bortniak, the grounds for
commencing a case on administrative offences is
the commission by a person of an act contain-
ing signs of an administrative offence (factual
ground). The researcher argues that the avail-
able information about an offence is a reason
for commencing an administrative offence case.
These may include: "statements (written or
oral) of witnesses, victims and other citizens;
reports of officials, administration of enterprises,
institutions, organisations, judicial and inves-
tigative bodies; reports of the press and other
media; reports of public organisations, commu-
nity courts; direct detection of the offence by
an authorised person” (Bortniak, 2009, p. 180).

In other words, the analysis of scien-
tific views enables to conclude that there are
two mandatory grounds for commencing
an administrative offence case: factual (pres-
ence of an administrative offence in the person's
action) and formal (availability of informa-
tion about the committed offence obtained by
the authorised person through legal means).

At the phase of establishing the circum-
stances of the case, the issues of qualification
of the person's act and collection of evidence in
the case of administrative offences are investi-
gated. S. S. Hnatiuk notes that the qualification
of an act is one of the main tasks of an adminis-
trative investigation and acts as its determinant
(Hnatiuk, 2011, p. 56). K.O. Chyshko defines
the qualification of an administrative offence as
the activity of a specially authorised body (offi-
cial) to cognise (determine) legally significant
features of an act (offence), their analysis, sum-
marisation and comparison with the features
of corpus delicti defined by the legislation on
administrative offences (Chyshko, 2016, p. 24).

With regards to evidence, according to
Article 251 of the Code of Ukraine on Admin-
istrative Offences, it is "any factual data on
the basis thereof, in the manner established
by law, the authority (official) establishes
the presence or absence of an administrative
offence, the guilt of the person of committing
it and other circumstances relevant to the cor-
rect resolution of the case” (Code of Ukraine on
Administrative Offences, 1984).

In his study, S.S. Hnatiuk proposes to divide
such circumstances into two groups:

1) circumstances that are directly relevant
to the decision on the presence or absence
of an administrative offence;

2) circumstances that are outside the cor-
pus delicti but are relevant for individualisation
of liability (Hnatiuk, 2011, pp. 74-75).

The relevant data rely on the records on
administrative offence, explanations of the per-
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son held administratively liable, victims, wit-
nesses, expert opinion, material evidence,
readings of technical devices and technical
means with photo and film recording functions,
including those used by the person held admin-
istratively liable, or witnesses, as well as oper-
ating in an automatic mode, or means of pho-
tography, cinema, video recording, including
those used by the person being held administra-
tively liable, or witnesses, as well as operating
in an automatic mode or in the mode of pho-
tography (video recording), used in supervis-
ing the implementation of rules, regulations
and standards related to road safety and vehi-
cle parking, an act of inspection and temporary
detention of a vehicle, a records on the seizure
of things and documents, as well as other doc-
uments (Code of Ukraine on Administrative
Offences, 1984).

These proving activities are regulated in
detail by the provisions of the Code of Ukraine
on Administrative Offences and bylaws, such as:
Order 1376 of the Ministry of Internal Affairs
of Ukraine "On approval of the Instruction on
processing materials on administrative offences
in the Police" of November 06, 2015, Order 173
of the Central Directorate of the Security Ser-
vice of Ukraine "On Approval of the Instruction
on the processing materials on administrative
offences in the Security Service of Ukraine"
of March 22, 2017, Order 1376 of the Ministry
of Internal Affairs of Ukraine "On Approval
of the Instruction on processing materials
on administrative offences in police bodies"
of November 06,2015, Order 2702/5 of the Min-
istry of Justice "On approval of the Instruc-
tion on processing materials on administrative
offences by officials of authorised probation
bodies" of August 17, 2018, Order 3/02-15
of the Ukrainian Parliament Commissioner
for Human Rights of February 16, 2015, Joint
Order 1452/735 of the Ministry of Internal
Affairs of Ukraine and the Ministry of Health
of Ukraine "On approval of the Instruction
on the procedure for detecting signs of alco-
hol, drug or other intoxication or being under
the influence of medications, reducing atten-
tion and speed of reaction in vehicle driv-
ers" of November 09, 2015, Resolution No. 17
of the Cabinet of Ministers of Ukraine of 16
January 2012 "On approval of the procedure
for storage of things and documents seized in
the course of proceedings on administrative
offences,” Procedure for temporary withdrawal
of a driver's licence for a vehicle and its return:
Resolution No. 1086 of the Cabinet of Min-
isters of Ukraine of 17 December 2008, Law
of Ukraine "On Measures to Counteract Illegal
Trafficking in Narcotic Drugs, Psychotropic
Substances, Precursors and Their Abuse” No.

62/95-VP of 15 February 1995, Resolution No.
1103 of the Cabinet of Ministers of Ukraine "On
approval of the procedure for referring vehi-
cle drivers for examination to detect the state
of alcohol, drug or other intoxication or being
under the influence of drugs reducing attention
and reaction speed, and conducting such exami-
nation" of December 17, 2008.

With regards to the phase of records on
an administrative offence, it should be noted
that this aspect is regulated by Articles 254-256
of the Code of Ukraine on Administrative
Offences and a number of by-laws, such as
the Order 1376 of the Ministry of Internal
Affairs of Ukraine "On approval of the Instruc-
tion on processing materials on administra-
tive offences in police bodies" of November 06,
2015, Order 2702/5 of the Ministry of Justice
"On approval of the Instruction on processing
materials on administrative offences by offi-
cials of authorised probation bodies” of August
17, 2018, Order No. 3/02-15 of the Ukrainian
Parliament Commissioner for Human Rights
of February 16, 2015, which approved the Pro-
cedure for processing materials on adminis-
trative offences, the Order 1161 of the Minis-
try of Emergencies of Ukraine "On approval
of the Instruction on processing materials on
administrative offences by the State Service
of Mining Supervision and Industrial Safety
of Ukraine" of September 03, 2012, etc.

According to S.S. Hnatiuk, the informa-
tion entered into the records on administrative
offences is usually grouped into:

Information that characterise
the administrative offence (place, time
and nature of the offence committed);

Circumstances that characterise the iden-
tity of the suspect (surname, name, patronymic,
age, property status, place of residence and work,
identity document);

Informationregardingthe formoftherecords
(date and place of drawing up, position, sur-
name, name and patronymic of the author-
ised official, names and addresses of witnesses
and victims, if any) (Hnatiuk, 2011, pp. 76-77).

Relying on the analysis of sources, most
scholars agree that records on an administra-
tive offence are the only ground for commenc-
ing proceedings on an administrative offence,
as its preparation gives an account of the event
of the offence (Yesimov, Kryzhanovskyi, Kry-
zhanovska, 2016, p. 37), and are the document
that completes the stage of commencing a case
and preliminary clarification of its circum-
stances (Yarmak, 2014, pp. 16-17). In addition,
the records on an administrative offence are "a
document that has evidentiary value in a case
in presence of establishing the factual data pro-
vided for in Article 251 of the Code of Ukraine
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on Administrative Offences" (Yesimov, Kry-
zhanovskyi, Kryzhanovska, 2016, p. 109).

Researcher O.M. Yarmak argues that
the records on administrative offence are a com-
prehensive source of evidence, as they "contain
information obtained from various sources
and is the most important among the means by
which the facts are established, the presence or
absence of an administrative offence in the per-
son's act, the person's guilt of committing it,
and other circumstances relevant to the correct
resolution of the case". It is underlined that
the records are of evidentiary value only if they
are drawn up "by an authorised person in com-
pliance with the requirements for its content
and form established by law" (Yarmak, 2014, pp.
12-16).

In essence, the administrative investiga-
tion stage is completed by drawing up records
on an administrative offence and submitting
the case file for consideration as appropriate.

To sum up, it can be noted that in Ukraine,
the procedure for administrative investigation
as the first stage of proceedings on administra-
tive offences includes: detection of an adminis-
trative offence, deterrence of the offence (if it is
still ongoing), collection of evidence, its evalua-
tion, giving an account of the fact of committing
an offence by drawing up records on an admin-
istrative offence and transfer of the case file
for consideration by the relevant authorities.
Another phase of this stage should be consid-
ered as ensuring proceedings in cases of admin-
istrative offences by implementing the measures
specified in Chapter 20 of the CUAOQ, if neces-
sary. Based on their essence, it can be concluded
that this phase is optional, since interim meas-
ures are applied only "in cases directly provided
for by the laws of Ukraine, in order to deter
administrative offences, when other meas-
ures of influence and identification have been
exhausted, identification, records on an admin-
istrative offence if it is impossible to draw them
up at the scene, if records are mandatory, ensur-
ing timely and correct consideration of cases
and enforcement of decisions on administrative
offences” (Code of Ukraine on Administrative
Offences, 1984).

3. Foreign experience of administrative
investigation

With a view to establishing a sustainable
law application practice of authorised actors,
we propose to study certain aspects of admin-
istrative investigation by the bodies vested
with the relevant powers in foreign countries. It
should be noted that there are different models
of understanding administrative investigation:
from one that merges with pre-trial investiga-
tion (in the understanding of the Ukrainian
legal space) to a separate, independent pro-
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cedure (as it is in Ukraine). We believe it is
appropriate to briefly discuss these two models
and consider them on the example of the United
States and post-Soviet countries.

With regard to the experience of foreign
countries, it is difficult to draw a parallel with
Ukraine in the field of administrative investi-
gation, since Western countries, such as most
European countries, the United States of Amer-
ica, Canada, etc., do not have legislation regulat-
ing liability for purely administrative offences.
To be more precise, it is not customary to dis-
tinguish administrative offences in the sense
in which they are regulated by Ukrainian leg-
islation. Some authors note that most Euro-
pean countries have laws of a "mixed nature”,
i.e. those that combine substantive and proce-
dural law in the field of administrative offences
(Germany, Switzerland, Austria, Italy, Portu-
gal). However, the regulatory framework for
administrative liability is often not separated
from criminal and criminal procedure legisla-
tion and the procedure of bringing to justice for
committing an administrative offence is based
on them (Zarosylo, 2002, p. 7).

Furthermore, administrative investigations,
for example in the United States, are defined as
non-criminal investigations related to employee
misconduct or actions. Criminal investigations,
on the other hand, are initiated on the basis
of information about a crime, misdemeanour
and/or violation of a federal, state or local crim-
inal law. Administrative investigations, unlike
criminal investigations, are usually not adver-
sarial in nature, are conducted primarily through
interviews rather than interrogations, and do not
affect a person's liberty (Conducting Adminis-
trative Investigations: Participant Guide, 2006).

In addition, the procedure for placing
administrative liability on a person differs signif-
icantly in these countries. Below are examples
based on federal and local laws of the United
States of America.

As a rule, the procedure for considering
a case of administrative offences in these coun-
tries includes a court as a party to considera-
tion. Such a procedure always entails entering
information about the commission of an offence
into a citizen's personal file (criminal record).
However, in some US states (Utah, Illinois),
a new procedure has been introduced whereby
the court is excluded from the administrative
investigation if certain conditions are met. It
can be argued that this process is carried out
under a simplified procedure.

The fact that a person has violated the law is
the ground for a Notice of Violation (Violation
Notice, hereinafter referred to as the Notice).
The Notice means any written communication
from a public authority about a violation of a law
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or regulation, whether it is a letter, memoran-
dum, legal or administrative request, or other
written communication (Definition of Viola-
tion Notice, 2012). As a rule, it will immediately
state: 1) the alleged violation; 2) the date, time
and place that the alleged violation occurred;
and 3) what your options are with regard to
payment, mandatory appearance at a hearing,
or the opportunity to request a hearing to con-
test (fight) the violation (The Hearing Pro-
cess, 2018). In other words, the Notice certifies
the fact that a person has committed an offence
and is the ground for consideration of the case
and subsequent prosecution for an administra-
tive offence. It should be noted that the issuance
of such Notice does not require the personal
presence of the offender, it may be sent by mail.

For example, in Chicago, Illinois, the fol-
lowing procedure is used to prosecute admin-
istrative offences. When an authorised per-
son determines that a violation of the law has
occurred, he or she sends (in person or by mail)
to the party responsible for the alleged violation
the Notice, which sets out information about
the suspected offence.

Thereafter, the authorised municipal ser-
vice (e.g. police, Department of Construction,
Streets and Sanitation, tax service, health or con-
sumer services, etc.) sends a copy of the Notice
to the Department of Administrative Hearings
(hereinafter referred to as the Department) for
a decision.

The Department does not investigate, pros-
ecute, or support public prosecution of a case.
Other city departments or divisions charged
with protecting the public safety, health
and welfare may file a claim with the Depart-
ment based on observations or investigations
made by a police officer, city inspector or
enforcement officer. Therefore, issues regarding
the receipt of the Notice should be directed to
the department that issued it. A hearing officer
shall be present at every hearing. The hearing
officer is a licensed Illinois attorney appointed
by the Department director to preside over
the hearing as an independent and impartial
"judge". If the person ignores the Notice, a hear-
ing officer may enter a Default Judgment against
him/her based on the evidence presented. A
"Default Judgment" is similar to a Judge's order
in that it can be used to place a lien on one’s
property, garnish one’s wages and/or affect
one’s credit. (The Hearing Process, 2018).

Another example is the city of Spanish
Fork, Utah, which has introduced a new pro-
gramme for people who violate municipal ordi-
nances, which only addresses certain categories
of administrative offences. This programme
provides citizens who have received the Notice
with the opportunity to pay an administra-

tive fee rather than a fine to the court. The
main purpose of this programme is to allow
those individuals who have committed a vio-
lation the opportunity to pay a lower fee than
would have been paid at the District Court. It
also changes the severity of the violation from
a criminal act to an administrative violation
which will not show on a person's criminal his-
tory. Most of these violations will be issued for
animal, parking problems and zoning issues.
Violations can be issued by Spanish Fork Police
Officers or other City Employees. There will
still be some animal violations that will be cited
into District Court. This procedure mainly con-
cerns administrative offences against animals,
parking violations and zoning violations. Viola-
tions can be recorded by police officers or other
authorised city officials.

After receiving the Notice, a person can pay
the administrative fee in three ways: in person
at the police station, by sending a postal order
to the Police Department or by credit card over
the phone. The fee is payable within 14 days
from the date of the violation, and if not paid
within this period, the documents are trans-
ferred to the local court for consideration. For
a first-time offence, the fee will range from $10
to $100, for a repeat offence from $25 to $400,
depending on the type of offence (Administra-
tive Violations, 2017).

However, in some countries there are reg-
ulatory provisions governing issues related to
administrative investigations that are similar
to the national legislation of Ukraine. As a rule,
this applies to Ukraine's neighbouring countries
of the Commonwealth of Independent States, or
the so-called "post-Soviet space” countries.

For example, the Contravention Code
of the Republic of Moldova No. 218-XVT of
24 October 2008 in part 2 of Article 374 states
that proceedings on offences are activities, car-
ried out by an authorised body with the partic-
ipation of the parties and other persons with
rights and obligations, aimed at establishing
the fact of the offence, considering and resolving
the case of the offence, identifying the causes
and conditions that have contributed to
the commission of the offence.

At the same time, unlike Ukraine, the Code
of the Republic of Moldova clearly defines
the moment when proceedings on an offence are
commenced. Proceedings are deemed to have
been commenced from the moment of notifi-
cation of the fact-finding body (fact-finding
bodies include specialised bodies: Ministry
of Internal Affairs, National Anti-Corruption
Centre, Customs Service, Specialised Transport
Authorities, State Labour Inspectorate, etc.)
or establishing the commission of an offence on
their initiative.

29



11,2022

ADMINISTRATIVE LAW AND PROCESS

Establishing the event of an offence means
the activities performed by the official examiner
to collect and submit evidence of an offence, to
decide on the consideration of an offence based
on the official examiner's statement or to draw
up records on an offence and to impose a penalty
for the offence or to refer, if necessary, the case
to an officer authorised to consider it within
the body to which the reporting entity belongs,
to a court or other body for consideration (Con-
travention Code of the Republic of Moldova,
2008).

Of scientific interest is also the provision
governing the inspection of the scene (location,
premises, things, documents, animals, human
or animal corpses) by an authorised person.
Article 426 establishes the purpose (detection
of traces of an offence, material evidence and to
establish the circumstances of the offence or
other circumstances relevant to the proper res-
olution of the case) and the limits of the inspec-
tion of the scene. Thus, the official examiner
inspects visible objects and, if necessary, allows
access to them to the extent that does not
violate human rights. If necessary, the person
conducting the procedural activity, personally
or with the help of a specialist in the relevant
field, takes measurements, photographs, films,
video recordings, drawings and diagrams, makes
casts and prints. The site of inspection may be
delimited by the staff of specialised public order
and security units of the General Inspectorate
of Police of Moldova.

Objects and documents found at the scene
shall be examined on site, and the results
of the examination shall be recorded in docu-
mentation on that action. If it is impossible to
make copies, make photo or video recordings, or
take samples of objects that are information car-
riers within the on-site examination or there are
obstacles to such actions, the objects and docu-
ments that are material evidence shall be seized.
To do this, the objects and documents are placed
in a bag, the bag is sealed and signed, and this
fact shall be indicated in the documentation on
seizure. The package is opened in the presence
of the offender or his/her representative (Con-
travention Code of the Republic of Moldova,
2008).

It is interesting that the legisla-
tion of the Republic of Tajikistan, namely
the Procedural Code on Administrative
Offences of the Republic of Tajikistan, con-
tains provisions regulating the circumstances
to be proved (Article 49), as well as the issue
of commencing a case on administrative offences
(Article 81).

The circumstances to be proved include:
the presence of an administrative offence;
the person who committed the offence; the per-
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son's guilt; circumstances mitigating and/or
aggravating administrative liability; the nature
and extent of the damage caused by the admin-
istrative offence; circumstances that preclude
proceedings on an administrative offence;
the existence of grounds for transferring mate-
rials on an administrative offence for consider-
ation at the place of residence, work or study;
causes and conditions contributing to the com-
mission of the administrative offence; other
circumstances relevant to the correct reso-
lution of the case on administrative offences
(Code of Procedure on Administrative Offences
of the Republic of Tajikistan, 2013).

If such grounds are absent, the authorised
official reviewing the administrative offence
materials shall issue a reasoned decision to
refuse to commence an administrative offence
case.

In addition, Tajik legislation, unlike
the national legislation of Ukraine, in Article 82
of the Code clearly indicates the moment of com-
mencement of an administrative offence case.
It is considered to be the moment of adoption
of a ruling or decision on the commencement
of an administrative offence case. The decision
or ruling on the commencement of an admin-
istrative offence case shall specify the time
and place of its preparation, position, and sur-
name, the name and patronymic of the person
who drew up the decision or ruling, the grounds
for commencing an administrative offence case,
data indicating the presence of an administra-
tive offence event, and the article of the Code
of the Republic of Tajikistan on Adminis-
trative Offences, which provides for liabil-
ity for the administrative offence in question
and a note on familiarisation with the rights
and obligations of the individual, official or rep-
resentative of the legal entity in respect of which
the decision or ruling on the offence was issued
(Code of Procedure on Administrative Offences
of the Republic of Tajikistan, 2013).

It should be noted that in the Republic
of Tajikistan, an administrative investigation
is understood to be somewhat different from
that in Ukraine, namely, it is carried out if, after
detection of an administrative offence in the field
of antitrust, banking, currency, tax and customs
legislation, legislation on natural monopolies,
on ensuring sanitary and epidemiological safety
of the population, on environmental protection,
on traffic rules, on transport, on state regula-
tion of production and turnover of ethyl alco-
hol and alcoholic beverages, as well as tobacco
products, fire safety, advertising legislation, cop-
yright and related rights, consumer protection,
elections and referendums, licensing of certain
types of activities, requiring expert examination
and other time-consuming procedural actions.
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In addition, the law establishes the duration
of the review (one month with the possibility
of extension up to two months, and in certain
cases up to three months) and stipulates that
upon its completion, records on an administra-
tive offence are drawn up or a decision is made to
terminate the case on an administrative offence
(Code of Procedure on Administrative Offences
of the Republic of Tajikistan, 2013).

4. Conclusions

Therefore, it can be concluded that
the implementation of foreign experience in
the field of administrative offence proceedings
is generally not feasible. However, in order to
improve the activities of law enforcement bod-
ies in conducting administrative investigations,
we believe it would be appropriate to supple-
ment the CUAO with Article 252-1 "Inspection
of the scene", which will regulate the perfor-

mance of actors vested with the relevant pow-
ers to inspect the scene, describing it with due
regard to the provisions of Article 426 of Con-
travention Code of the Republic of Moldova
No. 218-XVT of 24 October 2008.

Furthermore, in our opinion, it would
be advisable to allow for the research
of domestic scholars and the foreign experience
of the Republic of Tajikistan and the Republic
of Moldova by including Article 245-1 "Com-
mencement of a case on administrative offences"
in the CUAO, which should address the issue
of the moment of commencement of a case
and contain the grounds necessary for com-
mencing a case on administrative offences. This
provision is necessary because there is currently
no unanimity of views on this issue in the sci-
entific community, and the legislator does not
regulate it in any way.
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OCOBJIMBOCTI ®OPMYBAHHS CTAJIOI IPABO3ACTOCOBHOI
IMPAKTUKU YIIOBHOBAJKEHUX CYB’EKTIB Y COEPI 3/IIIICHEHHS
HUMU AJIMIHICTPATUBHOTO PO3CJI/ITYBAHHS

Auotauisi. Mema. Meroto crarri € 3'sicyBanHst 0co6mBOCTell OPMyBaHHSI CTAJIOl IPABO3aCTOCOB-
HOI IPaKTHKK YIIOBHOBaKeHUX Cy0'€KTiB y cepi 3AilICHEHHS HUMU aJMiHICTPATMBHOIO PO3CJI Iy BaHHSI.
Pesyavmamu. 3 Metor0 (HOPMyBaHHS CTaJIOi [PABO3ACTOCOBHOI TPAKTHKU YIOBHOBasKEHUX Cy('€KTiB
MIPOIIOHYEMO JIOCTIIUTH OKPeMi acleKTH 3AIHCHEeHHS aJMiHICTPAaTUBHOTO PO3CJiJyBaHHS OpraHaMM,
HaJIiTEeHIME BiZIMOBIIHUMI TIOBHOBAKEHHAMM, Y 3apybiskuux kpaitax. Corij 3a3HaumTH, 1110 HasgBHI pis-
Hi MOfIeJTi PO3YMIHHS aIMiHICTPATHBHOTO PO3CJIAYBAHHS: BiJl TaKOi, MO 3IUBAETHCS 3 TOCYIOBUM PO3-
crigyBanusaM (y po3yMiHHI YKPaiHCHKOTO MTPABOBOTO TIPOCTOPY) /10 BiZIOKPEMJIEHOTO CAMOCTIITHOTO TIPO-
1ecy (sIK 1ie BigOyBaeThes Ha TepuTopil YKpainu). BeaskaeMo 3a J0IiIbHE KOPOTKO 3yMUHUTHCH Ha TIHX
JIBOX MOJIeJIAX 1 po3rstHyTH iX Ha ipukiazi CIIA ta moctpagsHebkux Kpain. 3'scoBaHo, 10, Ha BiMiHy
Bin Yrpainu, Kogexc Pecry6uiku MoJsiioBa 4iTKO BI3HAYa€ MOMEHT IIOYATKY [POBAJKEHHS TIPO [IPABO-
nopymenns. [IpoBa/pkenHs BBOKAETbCSA PO3NOYATHM 3 MOMEHTY JIOBEJICHHS /10 BiJloMa KOHCTAaTYIOYO-
ro cy6’exra (10 KOHCTATYIOUMX Cy0'€KTiB Ha/eKaTh Crielianisosani opranu: MiHicTepeTBO BHYTPINIHIX
crpas, Harfionasibuuii ieHTp 1o 60pors6i 3 Kopyiitien, Murtha ciy:xba, CrienianizoBadi opranu B rasysi
TpaHcropty, JlepskaBia iHCTEKITist Tparti ToIo ) ab0 BCTaHOBJIEHHST HIM 3a BJJaCHOIO iHIIlIaTHBOIO BYNHEH-
HsI IPABONOPYyIeHHs. BucHoexu. 3pobiieHo BUCHOBOK, 110 IMIIJIEMEHTALlisl 3aKOPAOHHOTO 0CBiLy Y cde-
pi IIPOBA/KEHHS Y CIpaBax IIPO a/IMiHICTPATUBHI IIPaBOIIOPYIIEHHS 3arajloM He BUJAETHCS JIOIIILHOIO.
[Ipote 3 MeTOI0 BOCKOHAJIEHHS JiS/IBHOCTI TPABOOXOPOHHUX OPTaHiB MO0 3/1ilICHeH S a/IMiHiCTPATHB-
HUX PO3CJIiZyBaHb BBAKAEMO CIAYIITHIM JOMOBHUTH Kojekc Ykpainm mpo aaMiHiCTpaTHBHI MTPABOIOPY-
menHs crarreio 252-1 «Orisy Micig mozii», sKka pery/oBaTuMe AifIbHicTh cy0’€KTiB, 110 HaileH] Bij-
426 Komekcy Pecrybmixn Mommosa «IIpo mpasomopytmentst» Bin 24 sxostas 2008 poky Ne 218-XVI.
Takosk, Ha HalLy AyMKY, Oye JOLUiIbHO BpaXyBaTh AOC/IIKEHHA BITYNHIHIX HAYKOBI[B 1 3aKOPIOHHMUIL
nocsig PecnyGuiku Tamxukucran ta PecyGunikn MosgoBa nwisgxoM Bkjodenns 10 Kogekey Ykpainu
PO aJIMiHICTPATUBHI IpaBoNOpyIeHHs cTaTTi 245-1 «IlopyiienHs crpaBu npo agMiHiCTPaTHBHI MPaBo-
HOPYIIEHHS», B MeKaX SIKOI Ma€ OyTH BUPilleHe UTAHHS MOMEHTY IIOPYIIEHHS CIIPABU Ta MICTUTHME
nizcTaBy, HeOOXIAHI /s TIOPYIIEHHS CIPABU NP0 aAMiHicTpaTHBHI npasonopyuents. Lle mosoxents
HeoOXiiHe, OCKIJIbKY Ha ChOTO/IHI Y HAYKOBHMX KOJIAX BiJICYTHS €IHICTb MOTJIS/IB Ha 1€ IIMTaHHS,  3aKOHO-
JIaBel1lb JKOJHUM YMHOM HOT0 He PEeryJIioe.
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GENERAL DESCRIPTION OF DISPUTE
SETTLEMENT PROCEDURE INVOLVING A JUDGE
AS JUDICIAL PROCEDURE IN ADMINISTRATIVE
PROCEEDINGS

Abstract. Purpose. The purpose of the article is determined by the poor study of judicial procedures
in administrative proceedings aimed at settling a pre-trial dispute and identify the features of one
of these procedures, namely, dispute settlement involving a judge. Results. The article emphasises that
the functioning of the pre-trial dispute settlement mechanism is one of the areas of heated debate in
the field of judicial proceedings, and yet it definitely has more advantages than disadvantages. Meanwhile,
the main disadvantage of the introduction of this mechanism is the poor study of its essence, principles
and implementation, i.e., the procedure for passing through specific stages and phases of such judicial
procedures. Conclusions. The author provides a general description of the dispute settlement procedure
involvingadministrative proceedings by identifying anumber of specific features of the latter: Itis conducted
outside the court proceedings; It is confidential; It is initiated by two parties to the dispute (the plaintiff
and the defendant); It has restrictions on its conduct, i.e., it is impossible to conduct it in the following
categories of cases: 1) appeals against legal regulations; against the managerial process and managerial
decisions; 2) organisation and conduct of elections; 3) activities of election and referendum commissions,
political parties and blocs, termination of powers of MPs; 4) restriction of some constitutional rights
of citizens (the right to peaceful assembly and the right to freedom of movement); 5) ensuring the defence
needs of the state; 6) at the request of state authorities (tax and customs authorities, the Security Service
of Ukraine), as well as standard cases; it is held within a reasonable period of time, but not more than 30
days; implemented in the form of in-person and remote meetings (joint and/or closed); consists of three
stages: 1) commencement of the procedure and holding a joint meeting; 2) settlement of the dispute by
holding joint and closed meetings; 3) conclusion of a settlement agreement by the parties and its approval
by the court or termination of such procedure; this procedure is not documented; cannot be repeated;
results in suspension of the proceedings, which can be resumed only in case of termination of this procedure
under the circumstances established by the CAPU.

Key words: judicial procedures, dispute settlement involving a judge, administrative proceedings,
settlement agreement, plaintiff, defendant, court ruling.

1. Introduction and establishment of the institution of dispute

The adoption of the draft law on amend-
ments to the Economic Procedure Code
of Ukraine, the Civil Procedure Code
of Ukraine, the Code of Administrative Pro-
cedure of Ukraine and other legal regula-
tions resulted in (Draft Law of Ukraine on
Amendments to the Economic Procedural
Code of Ukraine, the Civil Procedure Code
of Ukraine, the Code of Administrative Pro-
cedure of Ukraine and other legal regulations,
2017) a number of amendments made to proce-
dural legal regulations, in particular the CAPU,

© N. lichyshyn, 2022

settlement involving a judge. It should be
emphasised that this institution is not the only
way to settle a dispute before it is directly con-
sidered in court, as the systematic interpreta-
tion of the CAPU provisions allows expanding
their list, and in particular, supplementing it
with: mediation (Chapter 4, Article 47, part 5,
which also sets out the procedure for settling
a dispute involving a judge); conciliation; with-
drawal of the claim by the plaintiff (Chapter 5)
(Code of Administrative Procedure of Ukraine,
2005). Such legislator’s perspective is fully con-
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sistent with Recommendation No. R (86) 12
of the Committee of Ministers of the Coun-
cil of Europe to Member States on measures
to prevent and reduce excessive workload in
the courts, which emphasises the need to pro-
mote reconciliation of the parties "both outside
the judicial system and before or during court
proceedings. To this end, the following meas-
ures could be considered: a) to provide, together
with appropriate incentives, for conciliation
procedures prior to court proceedings or other
means of settling disputes outside of court pro-
ceedings; b) to impose on judges, as one of their
main tasks, the obligation to promote the amica-
ble settlement of disputes by all possible means
and on all relevant issues before the commence-
ment of court proceedings in a case or at any
stage of such proceedings” (Recommendation
Ne R (86) 12 of the Committee of Ministers
of the Council of Europe to member states on
measures to prevent and reduce excessive work-
load in the courts, 1986).

The functioning of the pre-trial dispute set-
tlement mechanism is one of the areas of heated
debate around the judiciary, while they clearly
have more advantages than disadvantages,
including the following: "simplified procedure
and absence of the element of proof; lack of for-
mal rules of conduct; free choice of an intermedi-
ary (arbitrator, mediator, consultant, etc.); con-
fidentiality and secrecy of dispute settlement;
possibility of personal control over the course
of the procedure; unlimited time; private (non-
state) nature" (Bozhuk, Diachenko, 2019, p. 12).
However, the main drawback of the introduc-
tion of this mechanism is the lack of research
into its essence, principles and implementation,
i.e., the procedure for passing through specific
stages and phases of such judicial procedures.
Therefore, the objective of this study is to
address the gap described above by exhaus-
tively clarification and an objective description
of judicial procedures in administrative pro-
ceedings, in particular, the dispute settlement
procedure involving a judge aimed at settling
a dispute before a trial, and outlining their spe-
cifics, which are due to the existence of a num-
ber of differences between these judicial proce-
dures and the trial on the merits.

Nowadays, in the science of administrative
law, few studies are focused on judicial proce-
dures for pre-trial dispute settlement in gen-
eral, and dispute settlement involving a judge,
in particular. Among the scientific works that
form the basis of this study, we should men-
tion the works considering: judicial practice
of applying alternative dispute settlement
methods (I.V. Bozhuk, S.V. Diachenko); medi-
ation (E.V. Kataieva), and the specifics of dis-
pute settlement involving a judge (S.V. Kivaloy,
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A.O. Lesko, L.D. Romanadze, R.Yu. Kha-
nyk-Pospolitak).

The purpose of the article is determined by
the poor study of judicial procedures in adminis-
trative proceedings aimed at settling a pre-trial
dispute and is to identify the features of one
of these procedures, namely, dispute settlement
involving a judge.

2. Dispute settlement involving a judge
as a judicial procedure in administrative pro-
ceedings

The differences between court proceed-
ings and judicial procedures in administrative
proceedings aimed at settling a dispute prior
to trial are described in detail in the study by
E.V. Kataieva, despite the fact that the prior-
ity area of scientific research was the mediation
procedure, we believe it is possible to extend
them to other procedures similar in nature: “1)
litigation can be initiated against the will of one
of the parties, the mediation procedure is vol-
untary; 2) a judge is appointed, a mediator is
elected; 3) a court decision is made in accordance
with the letter of the law, a mediation decision
is made allowing for the interests of the parties,
but within the law; 4) the court has full powers,
the mediator has no full powers and only facili-
tates the development of a decision; 5) the judi-
cial procedure is long and formalised, the medi-
ation procedure is accelerated and informal;
6) publicity is the feature of the judicial proce-
dure, confidentiality is one of the mediation pro-
cess; 7) competitiveness of the parties is present
in the court process, cooperation is characteris-
tic of the parties to the mediation” (Kataieva,
2013, p. 160). The above list characterises judi-
cial procedures in administrative proceedings
aimed at settling a dispute prior to trial as a pro-
cess characterised by discretion, since the parties
to a court dispute have the opportunity to act
at their own discretion to reach an agreement.
In addition, each of these judicial procedures,
as we have repeatedly emphasised, has its own
alterations, which cannot be studied without
clarifying the content of the procedures for set-
tling a dispute before the consideration of cases
on the merits.

According to A.O. Lesko, dispute settlement
involving a judge "relieves the courts, which
are currently overloaded, facilitates resolution
of disputes as soon as possible, and also serves
to save procedural costs and sometimes reduce
the cost of legal assistance” (Lesko, 2019, p. 54).
Following L.V. Bozhuk and S.V. Diachenko, "the
essence of the procedure for dispute settlement
involving a judge is communication between
the parties and the judge to obtain clarification
and additional information in order to assess
the case by the parties” (Bozhuk, Diachenko,
2019, p. 12).
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The decision on the dispute settlement
procedure involving a judge is made by
the judge during the preparatory hearing (Code
of Administrative Procedure of Ukraine 2005)
only with the consent of the parties to the dis-
pute, as a result of which the relevant decision
is made and the proceedings are suspended (the
CAPU, Article 185, part 1) (Code of Admin-
istrative Procedure of Ukraine, 2005). More-
over, the will of the claimant and the defend-
ant to resolve the dispute before the trial is
not the only condition for the implementation
of this procedure. Instead, the restrictions
on its implementation relate to certain arti-
cles of Chapter 11 of Section II of the CAPU,
as well as to typical cases. In other words,
"administrative cases in which the defendant
is the same public authority (its separate struc-
tural subdivisions), the dispute in which arose
on similar grounds, in relations governed by
the same rules of law, and in which the plaintiffs
have made similar claims" (Code of Adminis-
trative Procedure of Ukraine, 2005). In addi-
tion, a systematic interpretation of the articles
of Chapter 11 of Section IT of the CASU (Code
of Administrative Procedure of Ukraine 2005)
leads to the conclusion that such a procedure is
impossible in administrative cases concerning:
appeals against legal regulations; managerial
decisions (including decisions to place admin-
istrative liability), actions or omissions, includ-
ing those documented by the bodies of the head
of state, state authorities and local self-gov-
ernment, their officials, including those vested
with state powers, political parties and blocs,
election and referendum commissions (Arti-
cles 264-266-1, 273-276, 286, 287, 289-1);
the electoral process (Article 277); restrictions
and interference with the exercise of the right
of citizens to peaceful assembly (Articles 280,
281); the right to travel outside the territory
of the state (Article 289-2); meeting the needs
of the defence sector of Ukraine (Article 282);
appeals of public authorities (tax and customs
authorities, the Security Service of Ukraine)
(Articles 283, 284); ecarly termination
of the powers of a people's deputy of Ukraine
(Article 285); forced return or expulsion of for-
eigners and stateless persons, as well as their
detention (Articles 288, 289 of the CAPU).

Therefore, it is impossible to conduct a dis-
pute settlement procedure involving a judge
within administrative proceedings in the fol-
lowing categories of cases: 1) appeals against
legal regulations; the managerial process
and managerial decisions; 2) the electoral pro-
cess; 3) the activities of election and referen-
dum commissions, political parties and blocs,
termination of powers of people's deputies;
4) restrictions on certain constitutional rights

of citizens (the right to peaceful assembly
and freedom of movement is enshrined in Arti-
cles 39 and 33 of the Constitution of Ukraine,
respectively); 5) ensuring the country's defence
needs; 6) at the request of public authorities
(tax and customs authorities, the Security Ser-
vice of Ukraine). All of the above categories
of administrative cases are of crucial importance
for the functioning of the state, as they relate
to the social, administrative, political sectors,
etc., as well as to preventing violations of citi-
zens' rights, including through unlawful actions
by state and local authorities and their officials.
Given the strategic importance of the quality
and outcome of such cases, it is necessary to
state the objective impossibility of any negoti-
ations on the issues in question.

Under the provisions of the CAPU,
Article 185, part 3, in case of failure to reach
an agreement between the parties to the case,
the dispute settlement procedure involving
a judge is not allowed to be repeated. This can
be explained by the fact that the procedure,
which is supposed to simplify administrative
proceedings, may become a tool for delaying
the timeframe for consideration of the case. In
addition, this procedure is not possible even if
one of the parties to the proceedings is a third
party that makes independent claims regard-
ing the subject matter of the dispute. The fact
is that satisfaction of the third party's claims
automatically causes damages to both the plain-
tiff and the defendant.

3. Particularities of dispute settlement
involving a judge as a judicial procedure in
administrative proceedings

Dispute settlement procedures involv-
ing a judge are implemented in the form
of an in-person or remote meeting, which
may be of two types: joint and/or closed (the
CAPU, Article 186, part 1). Moreover, two
types of meetings may be used simultaneously
within the same procedure, since each of them
has its own goals and objectives. Thus, a joint
meeting is held involving the parties to the dis-
pute, their representatives and the judge, while
a closed meeting is a kind of "one-on-one" meet-
ing between one of the parties to the dispute
and the judge, initiated by the latter. Therefore,
it is virtually impossible to reach a consensus
between the parties without both public discus-
sions of the dispute and private conversations
between the judge and the parties to clarify
their positions and hold additional consulta-
tions. Closed meetings provide an opportunity
to formulate clear positions of the parties on
fundamental issues that need to be resolved to
settle the dispute, while joint meetings allow to
clarify the essence of the dispute, finally agree
on the positions of the parties and reach a con-
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sensus. It is clear that such discussions should be
thorough, and their conduct requires the judge
to engage in a consistent dialogue, demonstrate
flexibility and communication skills. As a rule,
holding such consultations requires certain
preparation on the part of the judge, therefore,
as part of the dispute settlement procedure,
the judge is allowed to announce breaks, in
particular, to optimise and improve the quality
of the meetings.

The timeframe for the dispute settlement
procedure involving a judge is clearly estab-
lished by the administrative procedure law.
According to the provisions of Article 187
of the CAPU, this procedure should be carried
out within a reasonable time, which depends
on the specific circumstances of the dispute,
the behaviour of the parties, and their real
desire for the speedy resolution of the case, how-
ever, it may not exceed 30 days, and may not be
extended. Certain procedural issues related to
dispute settlement involving a judge are reg-
ulated by Articles 186 and 188 of the CAPU,
the analysis thereof enables to present this pro-
cedure as a system consisting of the following
stages:

1) commencement of the procedure
and a joint meeting, during which the judge
should clearly define the purpose and order
of the procedure, as well as explain to the parties
their rights and obligations;

2) dispute settlement, which is carried out
through both joint and closed meetings, which
have fundamentally different purposes: "during
joint meetings, the judge establishes the grounds
and subject matter of the claim, grounds for
objections, explains to the parties the subject
matter of proof for the category of dispute under
consideration, invites the parties to submit pro-
posals for the amicable settlement of the dispute
and performs other actions aimed at the ami-
cable settlement of the dispute by the parties”
(Code of Administrative Procedure of Ukraine,
2005), instead, closed meetings are necessary
for a more detailed discussion of issues related
to the subject matter of the dispute, review
of court practice in similar cases, discussion
of the prospects for dispute settlement and spe-
cific ways to resolve it;

3) the parties enter into a settlement agree-
ment and apply to the court for its approval
by the court or terminate such procedure
at the initiative of one of the parties or directly
by the judge and issue a relevant ruling that is
not subject to appeal.

Article 188 of the CAPU provides for
the following grounds for termination of dispute
settlement involving a judge: reaching reconcil-
iation by the parties to the dispute; submission
by one of the parties of an application for termi-
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nation of the procedure; expiration of the proce-
dure; in case of objective delay of the procedure
by the party(ies) to the dispute, on the initia-
tive of the judge; "the plaintiff's application to
the court to leave the claim without considera-
tion or in case the plaintiff withdraws the claim
or the defendant recognises the claim" (Code
of Administrative Procedure of Ukraine, 2005).
If such procedure is terminated and the case
is resumed in court, the merits of the case will
be decided in a different court to ensure a fair
and impartial decision.

It should be emphasised that this procedure
is characterised by absolute confidentiality,
therefore, the process of holding meetings is
not documented (minutes are not drawn up),
nor is their audio or video recording carried
out, neither by court employees, nor by the par-
ties to the dispute, nor by other participants in
the meetings. Regarding such exclusive privacy,
S.V. Kivalov argues debatably, in our opinion:
"dispute settlement involving a judge is based
on fundamentally different principles than
those enshrined in the Code of Administrative
Procedure of Ukraine (this is most evident in
connection with the principles of publicity
and openness of the trial and its full recording
by technical means, which directly contradicts
the requirements of confidentiality in closed
meetings)" (Kivalov, 2014, p. 5). This posi-
tion looks ambiguous, because: firstly, a closed
meeting during dispute settlement involving
a judge is similar in its legal nature to a closed
court session, which is directly provided for
within the principle of publicity (the CAPU,
Article 10, para. 8); secondly, dispute settle-
ment involving a judge is not a trial, and there-
fore it is hardly correct to extrapolate the prin-
ciples of administrative proceedings, including
the principles of publicity and openness, to this
procedure.

Regarding the implementation of the dispute
settlement procedure involving a judge, some
results of the study by R.Yu. Khanyk-Pospolitak
are worthy of attention, as she argues that "the
use of the institution from 2018 to 2021 is quite
stable. In administrative proceedings, unlike in
economic and civil proceedings, this institution
is almost never used. Moreover, in economic
proceedings, the number of cases of application
of the institution has been recently decreased,
while in civil proceedings, on the contrary, has
increased” (Khanyk-Pospolitak, 2021, p. 90). In
our opinion, the unpopularity of such a proce-
dure in administrative proceedings is primarily
due to the difficulty of combining imperative
and discretionary regulatory methods, which
are the basis of administrative proceedings.
This is because the very procedure of dispute
settlement involving a judge implies reach-
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ing an agreement between the parties at their
own discretion, rather than a clear inevitable
effect of the law during the court considera-
tion of the dispute. The existence of a dialogue
between the parties to a dispute is more typi-
cal of the discretionary method of a regulatory
mechanism prevailing in civil and economic
proceedings, while administrative proceedings
are based on imperative methods of a regulatory
mechanism, as well as the conduct of at least one
of the parties to the dispute, an entity vested
with state power. This significantly complicates
the application of such judicial procedure as
dispute settlement involving a judge, which is
certainly dispositive.

This procedure in administrative proceed-
ings is unpopular due not only to its dispositive
legal nature, which is contrary to the principles
of administrative law and justice, but also to
a number of procedural problems. For example,
L.D. Romanadze identifies the main problems
of introduction and development of the dis-
pute settlement procedure involving a judge as
follows: lack of specific skills of judges related
to dispute settlement through communication
skills; lack of motivation of judges to implement
such a procedure in combination with a high
workload; failure to consider the personal qual-
ities of judges conducting such procedures,
because they should be calm, balanced, sociable,
etc. (Romanadze, 2017, p. 2).

We believe that most of these problems
can be solved at the stage of training of pro-
fessional courts, as well as during their profes-
sional development, by introducing disciplines
that will help them acquire knowledge, skills
and abilities in the field of effective communi-
cation and develop personal qualities neces-
sary for the role of conflict manager. Moreo-
ver, it is advisable to introduce mandatory use
of the dispute settlement procedure involving
a judge in certain categories of administra-
tive cases. In this case, the goals of introduc-
ing a mechanism for settling disputes prior to
court proceedings, including dispute settle-
ment involving the judge (reducing the work-
load of judges, shortening the time for con-
sideration of administrative cases, increasing
the efficiency of administrative justice, etc.)
will be achieved.

4. Conclusions

To sum up, the dispute settlement proce-
dure involving a judge can be characterised as
follows:

— it is carried out outside the court pro-
ceedings;

— it is confidential;

— it is initiated by two parties to the dis-
pute (plaintiff and defendant);

— it has restrictions on its conduct, i.e., it is
impossible in the following categories of cases:
1) appeals against legal regulations; the manage-
rial process and managerial decisions; 2) organ-
isation and conduct of elections; 3) activities
of election and referendum commissions, polit-
ical parties and blocs, termination of powers
of people’s deputies; 4) restrictions on certain
constitutional rights of citizens (the right to
peaceful assembly and the right to freedom
of movement); 5) ensuring the defence needs
of the state; 6) at the request of state authorities
(tax and customs authorities, the Security Ser-
vice of Ukraine), as well as standard cases;

— it is held within a reasonable period
of time, but not more than 30 days;

— itisimplemented in the form of in-person
and remote meetings (joint and/or closed);

— it consists of three stages: 1) com-
mencement of the procedure and a joint meet-
ing; 2) resolution of the dispute through joint
and closed meetings; 3) conclusion of a settle-
ment agreement by the parties and approval by
the court or termination of such procedure;

— this procedure is not documented;

— it cannot be repeated;

— it is a consequence of suspension of pro-
ceedings, which may be resumed only in case
of termination of this procedure under the cir-
cumstances established by the CAPU.

Moreover, clarification of the content
of the dispute settlement procedure involving
a judge does not enable to form an idea of judi-
cial procedures in administrative proceedings
aimed at settling a pre-trial dispute, since
this procedure is only one of them. Therefore,
as part of further scientific research, we con-
sider it necessary to study the essence of other
administrative procedures, in particular,
the plaintiff's withdrawal of a claim and recon-
ciliation of the parties.
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3ATAJIbHA XAPAKTEPUCTUKA IIPOIIENYPU BPETY/IIOBAHHS CIIOPY
3A YYACTIO CYAI AK CYAOBOI TPOUEAYPU B AAMIHICTPATUBHOMY
CYJOYNHCTBI

Awnoraniga. Mema. Mera cTaTTi 3yMOBJICHA HEJIOCTATHIM PiBHEM JIOCJI/PKEHHS CY/IOBUX TIPOIe-
JYP B @/IMiHICTPATHUBHOMY CY/OYMHCTBI, CHIPAMOBAHNX Ha BUPIMIEHHS CIIOPY JOCYOBOTO PO3TJISLY,
Ta MOJIATAE y BU3HAYEHHI 03HAK OJIHOI 3 YKa3aHUX IIPOIE/LYP, @ cCaMe BPEryJII0BaHHS CIOPY 34 Y4aCTIO
cynui. Pesyavmamu. Y ctatTi HarosiouieHo, 1o (GyHKIIOHYBaHHS MeXaHi3My BUPIIIEHHS CIIOPY /10
CYZIOBOTO PO3IJISA/LY € OTHUM i3 HAIIPAMIB NAJKUX AUCKYCIiii, 10 TOYATHCA HABKOJIO chepu Cy0YIH-
CTBA, Mi’K THM BOHH O/[HO3HAYHO MAIOTh OiJIbIIE TIepeBar, ani:x HegxoJikiB. Bogmnouac rooBHnM Heo-
JIIKOM 3aITPOBA/KEHHS TAKOTO MeXaHi3My € HeJ[0CTAaTHS AOCHI/KeHICTh HOro CyTHOCTI, IPUHIINIIIB
i peamizaliii, TO6TO TOPSAAKY TPOXOKEHH KOHKPETHUX CTajiii i eTamis, 3a AKUMK BiZOyBaOThCsI
Taki cyzoBi npouenypu. Bucnoexu. ABTOpoM Hajlano 3arajbHy XapaKTePUCTUKY 1IPOIE/lypH Bpery-
JIIOBAHHS CIIOPY 3a YYACTIO B /IMiHICTPATUBHOMY CYZIOUMHCTBI IJISIXOM HaBeJICHHS HU3KHU crenndiv-
HUX 03HAK OCTAHHDBOI: TIPOBAJIUTHCS 11032 MEKAMU CYIOBOTO MTPOBA/KEHHS; BOHA € KOH(DIEHI[IHOIO;
IHITITOETBCS IBOMA cTOpoHaMK cropy (T0o3WBavYeM i BiAMOBiIaueM); Mac 0OMEKEHHs MO0 MPOBe-
JleHHs1, ToOTO 1i IPOBEICHHS HEMOKINBO B TAKMX KATETOPIAX CIpaB, sK: 1) OCKapKeHHsI HOpMaTUB-
HO-TIPABOBUX aKTiB; YIIPABJIiHCBLKOTO MPOIECY Ta MPUNUHSATUX YIIPABJIiHCHKIX PillleHb; 2) opranisartis
Ta IpoBeleHHs BUOOPiB; 3) AisibHiCTh BUOOPUMX KOMICIH i KOMiciil 3 pedpepeHayMy, TOMITHYHIX
napriii i 6JI0KIB, IPUIIMHEHHS TOBHOBAKEHb HAPOAHUX JENYTATIB; 4) OOMEKEHHS OKPEMUX KOHCTH-
TYIIHHUX [IPaB rpoMajisiH (IIPaBo Ha MUPHE 310paHHs Ta MPaBO Ha CBOOOY MEePeCyBaHHs 3aKpillie-
He); 5) 3abesnedents 060poHHNX MOTped AepsKkaBy; 6) 3a 3BEPHEHHIMU OPTaHiB AePKaBHOI BJIaH
(nogarkoBux i MUTHUX opraHis, Ciyxk6u Oe3neku YKpaiHu), a TAKOXK TUIIOBUX CIIPAB; IPOBOAUTHCS
MPOTATOM PO3YMHOTO CTPOKY, ajie He binbine 30 AHiB; peanisyeTbes y GOpMi OUHKX i AUCTAHIIIHHIX
Hapaz (cnijbHUX Ta/ab0 3aKPUTHX); CKJIAAAEThCS 3 TPHOX CTaAill: 1) MOYATOK POIEAYPU Ta POBE-
JICHHS CHIJIbHOT Hapaju; 2) BPETyJII0BaHHS CIOPY IIJISXOM TIPOBE/ICHHS CIIJIBHUX 1 3aKPUTUX Hapa;
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3) yKJajieHHs CTOPOHAMHU MUPOBOI YrO/AHM Ta 3aTBEPIKEHH ii cyZoM abo MPUITMHEHHST TaKol mpoiie-
JLypH; Taka Ipole/ypa He JOKYMEHTYEThCS; He MOKe OyTH POBeleHa IOBTOPHO; € HACIIIKOM 3YIIU-
HEHHsI [IPOBA/UKEHHSI 10 CIIpaBi, sike Mo)ke GyTH MOHOBJIEHE JIMIIE Y BUNAAKY HPUIUHEHHS TaKoi
nporeaypu 3a obcraBunamu, Beranosienumun KACY.

KuouoBi ciioBa: cy/0Bi 1poiie/lypH, BPEryIioBaHHS CIIOPY 32 YYaCTIO Cy/UL, aJMiHiCTpaTHBHE TIPO-
Ba/UKEHHS, MUPOBA yro/ia, T031BaY, Bi/[IIOBi/[ay, yXBaJa.
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PRINCIPLES OF IMPLEMENTATION
OF INTERNATIONAL STANDARDS
IN THE FIELD OF HUMAN RIGHTS

Abstract. Purpose. The purpose of the article is to establish the scope and cover the content
of the principles of implementation of international standards in the field of human rights. Results.
The article, relying on the analysis of scientific views of scholars and provisions of legislation in force,
establishes the scope and reveals the content of the key principles of implementation of international
standards in the field of human rights. The author proves the necessity of legislating the principles
of implementation of international standards in the field of human rights, which will make this activity more
efficient and effective. It is established that the implementation of international human rights standards
is a rather narrow and specific area of state legal influence, since it has its own regulatory framework,
implementers, etc. Accordingly, its governing principles are a special set of initial ideas, a symbiosis
of fundamental principles of both general and special legal nature. Conclusions. It is concluded that
the topic of principles of law is relevant in the modern legal literature, and scholars are constantly engaged
in a debate with each other over the content, types and place of the latter in legal reality. Moreover,
when projecting the results obtained to the area of implementation of international standards in the field
of human rights, we have sufficient grounds to assume that within this area, the principles form the idea
of regulating proceedings and improving processes related to human rights. That is, the principles in this
case are an abstract legal "foundation” of state influence through legal instruments on social relations
arising from activities aimed at implementing international standards in the field of human rights.
Allowing for this theoretical approach, as well as the scientific views of representatives of legal science,
we conclude that the principles of implementation of international standards in the field of human rights
are the guiding ideas, fundamental rules, and initial provisions expressed in the rules of legal regulations,
which form the regulatory mechanism for social relations in the field of human rights, and the adoption
and implementation of international standards in this area.

Key words: principles, implementation, international standards, ensuring, protection of human rights.

1. Introduction of implementing international standards in

Legal reality is similar to a living organism.
In its most advanced form, it is a holistic phe-
nomenon that lives, performs certain functions
and interacts with other objects. However, like
any organism, law is a collection of "molecules”,
parts of a single whole. The smallest elements
are rules, which are the basis for the ideologi-
cal and abstract level of national legal reality,
which reflects the public perception of law in
general and is expressed in principles. It should
be noted that the principles are inherent in both
law in general and any regulatory mechanism in
particular, such as the process of implementing
international standards in the field of human
rights, and therefore this issue requires a com-
prehensive and in-depth study in the context
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the field of human rights. Principles embody
the idea of law. They actually permeate
the national legal reality, show the fundamental
principles on which it is built, and set the vector
for further development. In addition, although
the principles of law are an abstract category,
they are considered in the practical application
of law in the "field" in the course of regulating
social relations. Principles are in a dialectical
relationship with the rules of law, in which they
actually dissolve.

Some problematic issues related to
the implementation of international standards
in the field of human rights have been repeat-
edly highlighted by a large number of scholars.
For example, the topic is under focus by: N. Bur-
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kivska, I. Vakulich, V. Valihura, V. Kuzmenko,
K. Levchenko, I. Lytvynchuk, O. Solomatina,
S. Stetsenko, E. Titov and many others. How-
ever, despite numerous scientific achievements,
scholars have actually neglected the issue
of the principles of implementation of interna-
tional standards in the field of human rights.

Consequently, the purpose of the article is
to establish the scope and reveal the content
of the principles of implementation of interna-
tional standards in the field of human rights.

2. International standards for human
rights

Despite the general theoretical certainty
of principles in law, it is difficult to specify
exactly how they are transformed in a narrow
field of the implementation of international
human rights standards. This problem is further
complicated by the lack of scientific develop-
ments in this area. However, it cannot be argued
that the category of principles is a novelty in
the field of ensuring, protecting and regulat-
ing human rights. For example, the importance
of the principles of law in the field of ensuring
and affirming human rights is further explained
in works by S. P. Pohrebniak: "The principles
of law help to legitimise the respective groups
of human rights. Support from the princi-
ples is very important for the establishment
of the human rights institution, especially in
the legal consciousness of the population. It
should be recalled that the principles of law are
historically an older category than human rights.
Moreover, it can be argued that the emergence
and universal recognition of the institution
of human rights was a response to the flagrant
violations of justice, numerous infringements
of freedom, and the apparent denial of human-
ism that took place in the history of mankind.
Confirmation of this thesis can be found in
the events and consequences of the English,
American and French revolutions. But perhaps
the tragedy of the Second World War demon-
strates this connection most convincingly. It
was the unrestricted violence of the Nazi state
that overturned the established idea of human-
ity and led to the practical implementation
of a project in which humanity was considered
superfluous, where human beings were trash
and played the ridiculously insignificant role
of an object to be eliminated, a worthless "res
extensa" devoid of soul and reason; it was not
about the occasional excesses of tyranny, but
about the rational project that formed the basis
of the Nazi state. This led to the develop-
ment of the concept of "crime against human-
ity", the creation of the United Nations,
and the adoption of the Universal Declaration
of Human Rights (which is an important step
towards ensuring human rights). Thus, each

of the fundamental principles can be used to
justify the need for a particular group of human
rights. For example, the obligation to guaran-
tee personal, political and social rights can be
explained on the basis of the principle of justice.
In particular, the idea of justice in the context
of social distribution enables the most convine-
ing justification and constitution of the idea
of social human rights. It is logical that in order
to ensure equal access to decision-making on
the principles of fair distribution, citizens are
regarded as equals with the same political
rights. Justice also requires that each individual
be granted the widest possible liberty compati-
ble with a similar system of liberty for all, that
is, a broad range of personal rights shall be rec-
ognised for the individual” (Pohrebniak, 2009,
pp. 71-72).

However, the key drawback of this scholar’s
opinion is that he does not provide a list of guid-
ing ideas in the field of ensuring and protection
of human rights. In general legal theory, this
perspective has been highlighted repeatedly.
For example, A. M. Kolodii argues that the prin-
ciples of rights in the aggregate are grouped into
as follows: 1) principles of legal consciousness;
2) principles of development of law; 3) princi-
ples of law-making, including legislative draft-
ing and rule-making; 4) principles of the system
of law: a) general legal (basic); b) inter-sectoral;
¢) sectoral; d) principles of legal institutions;
5) principles of the structure of law: a) general
social and legal; b) public and private; ¢) regu-
latory and protective; d) substantive and proce-
dural; e) objective and subjective; 6) principles
of law implementation, including the principles
of law application; 7) law enforcement princi-
ples, especially the principles of justice and legal
liability (Kolodii, 2012, p. 44).

A broader classification is made by
A. D. Mashko. In his opinion, depending on
theareaoflegal rulesin the system of law covered
by a particular principle of law, there are: gen-
eral legal principles of law, i.e. those that apply
to the legal system and all branches of law (for
the modern Ukrainian legal system, an example
is the principles of humanity, legality, etc.); sec-
toral principles, regulating a particular branch
of law (for example, the principle of freedom
of contract for civil law in Ukraine or the prin-
ciple of presumption of innocence for criminal
law in Ukraine, etc.); cross-branch principles,
i.e. those that are fundamental ideas for several
branches of law (for example, the adversarial
principle in Ukraine can be considered as cross-
branch, as it is enshrined in the civil procedure,
economic procedure and criminal procedure
laws of Ukraine) (Mashkov, 2015).

Depending on the legal force of a legal reg-
ulation that enshrines a particular principle
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of law, there are: principles of law enshrined
in constitutions (for example, the principle
of the rule of law, which is enshrined in Article 8
of the Constitution of Ukraine); principles of law
enshrined in laws, including codes (for example,
the principle of freedom of contract enshrined
in the Civil Code of Ukraine, Article 3, clause
3); principles of law enshrined in bylaws (e.g.,
Resolution of the National Bank of Ukraine No.
415 of July 21, 2009 sets out the principles for
calculating the discount rate based on the pro-
jected inflation rate) (Mashkov, 2015).

T.I. Fulei has formed her own approach to
the classification of legal principles and argues
that the latter are divided into: 1) universal
(general civilisation) principles of law which
are applicable in any system of law; 2) general
principles of law (for several systems of law) —
principles of the same name in the main national
legal systems of the world, which have certain
features and possibilities of application in
both domestic and international legal orders;
among them are the following: a) general
principles of law for several national systems;
b) general principles of law for national sys-
tems and interstate entities (e.g., the Euro-
pean Union); 3) principles of the system of law,
including: a) principles of international law;
b) principles of domestic law (general legal
ones) (Fulei, 2003, p. 10).

In addition, a certain range of starting
ideas of law is inherent in the field of human
rights itself. For example, Principles of public
policy of Ukraine in the field of human rights
No. 757-14, approved by the Verkhovna Rada
of Ukraine on 17 June 1999, stipulate that
the work of the state in this area is based on
the following principles: recognition of human
and civil rights and fundamental freedoms as
inherent and inalienable; ensuring the suprem-
acy of human rights and fundamental freedoms
in relations with the state; ensuring equality
of all people before law and courts; recognition
of the rule of law, according to which the procla-
mation and implementation of human and civil
rights and fundamental freedoms is based only
on law; prevention of narrowing the content
and scope of human and civil rights and fun-
damental freedoms proclaimed by the Con-
stitution of Ukraine; recognition of the pre-
sumption of personal freedom in accordance
with the principle that everything is permitted
except for what is expressly prohibited by law;
recognition of the limited freedom of the state,
its bodies and officials in accordance with
the principle that only what is expressly pro-
vided for by law is permitted (Resolution
of the Cabinet of Ministers of Ukraine on
the Principles of State Policy of Ukraine in
the Field of Human Rights, 1999).
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In the modern legal literature, the principles
of law are a hot topic among scholars who are
constantly engaged in a debate with each other
about the content, types and place of the lat-
ter in legal reality. Moreover, when projecting
the results obtained to the area of implemen-
tation of international standards in the field
of human rights, we have sufficient grounds to
assume that within this area, the principles form
the idea of regulating proceedings and improve-
ment of processes related to human rights. That
is, the principles in this case are an abstract legal
"foundation" of state influence through legal
instruments on social relations arising from
activities aimed at implementing international
standards in the field of human rights. Allowing
for this theoretical approach, as well as the sci-
entific views of representatives of legal science,
it seems that the principles of implementation
of international standards in the field of human
rights are the guiding ideas, fundamental rules,
and initial provisions expressed in the provi-
sions of legal regulations, which form the basis
for the regulatory mechanism for social rela-
tions in the field of human rights, the adoption
and implementation of international standards
in this area.

3. Principles of ensuring international
human rights enforcement

It should be noted that the implementa-
tion of international human rights standards
is a rather narrow and specific area of state
legal influence, since it has its own regulatory
framework, implementers, etc. Accordingly, its
governing principles are a special set of initial
ideas, a symbiosis of fundamental principles
of both general and special legal nature. In addi-
tion, the uncertainty of this issue in academic
circles enables to synthesise original approach
to the classification of principles of implemen-
tation of international standards in the field
of human rights, according to which these prin-
ciples include the following:

1. The principle of legality. Scientific liter-
ature indicates that legality is a complex polit-
ical and legal phenomenon. It makes public
administration, which by its nature involves
coercion, acceptable in the minds of the popu-
lation and legal from the point of view of law.
Legality should be seen as a principle deter-
ring violations of citizens' rights and freedoms
and other arbitrariness (Solodarenko, 2005). It
is noteworthy that the principle of legality is
enshrined in the Constitution of Ukraine in this
sense. Thus, according to Article 19, the legal
order in Ukraine is based on the principles that
no one can be forced to do anything that is not
provided for by law. State authorities and local
self-government bodies and their officials are
obliged to act only on the basis, within the lim-



11/2022

ADMINISTRATIVE LAW AND PROCESS

its of their powers and in the manner provided
for by the Constitution and laws of Ukraine
(The Constitution of Ukraine, 1996). There-
fore, the implementation of international stand-
ards in the field of human rights, the principle
of legality reveals that activities related to
the implementation of these standards shall first
of all comply with the letter of the law, be legal
and based on the provisions of the legislation
in force. The actors of this process may not go
beyond the scope of their statutory competence
and take actions that contradict national legal
standards.

2. The principle of the priority of national
interests. It should be noted that, according
to scholars, such as F Zelikov, the national
interest is a "non-operational goal”, a system
of preferences that underlies politics. V. Koval-
skyi, O. Manachynskyi and Y. Pronkin define
national interests as the real reason for
the actions of the nation and the state aimed
at their survival, functioning and development,
a set of national goals and basic values that are
of importance in the strategy and tactics in
the field of national security (Pocheptsov, 1996;
Kovalskyi, 1994; Lipkan, 2008). In other words,
the national interest is the key goals of the coun-
try's development as a nation, expressed in
political consciousness and beliefs. For exam-
ple, according to the Constitution of Ukraine,
the state facilitates the consolidation and devel-
opment of the Ukrainian nation, its historical
consciousness, traditions and culture, as well
as the development of the ethnic, cultural, lin-
guistic and religious identity of all indigenous
peoples and national minorities of Ukraine.
Ukraine's foreign policy activity is aimed
at ensuring its national interests and security
by maintaining peaceful and mutually beneficial
cooperation with members of the international
community in accordance with the generally
recognised principles and rules of international
law (The Constitution of Ukraine, 1996). In
accordance with this principle, the national
interest shall be in the priority in state activities
aimed at implementing international standards
of any content, including those related to human
rights. In other words, international standards
cannot contradict the strategic and tactical
goals of the Ukrainian nation's development,
nor violate them in any way.

3. The principle of people’s power in the pro-
cess of implementing international standards
in the field of human rights. The Constitution
states that the people are the bearer of sover-
eignty and the sole source of power in Ukraine.
The people exercise power directly and through
state authorities and local self-government
bodies (The Constitution of Ukraine, 1996).
This principle stipulates that any manipulation

of human and civil rights and freedoms may be
carried out exclusively by the will of the peo-
ple of Ukraine, which they exercise through
the representative institutions of democracy
(the Verkhovna Rada of Ukraine and the Presi-
dent of Ukraine), delegated with broad powers,
such as, the vector of implementation of the lat-
est human rights standards into the national
legal system.

4. The principle of equality. According
to this principle, all people are free and equal
in dignity and rights. Human rights and free-
doms are inalienable and inviolable (The Con-
stitution of Ukraine, 1996). In the field under
study, this principle is expressed in the fact
that the international standards introduced
should not be unipolar, i.e., no new principles
can be implemented that worsen the situation
of any particular part of society or divide it into
classes. The implementation of international
human rights standards should consider the fact
that the rights of all people are subject to pro-
tection without exception.

5. The principle of non-derogation of human
rights enshrined in the Constitution. According
to this principle, the implemented international
standards cannot contradict the Constitution
of Ukraine and in any way deny or narrow
the human rights enshrined in its provisions.

4. Conclusions

Thus, in the modern legal literature,
the topic of principles of law is relevant in
the modern legal literature, and scholars are con-
stantly engaged in a debate with each other over
the content, types and place of the latter in legal
reality. Moreover, when projecting the results
obtained to the area of implementation of inter-
national standards in the field of human rights,
we have sufficient grounds to assume that within
this area, the principles form the idea of regulat-
ing proceedings and improving processes related
to human rights. That is, the principles in this
case are an abstract legal "foundation” of state
influence through legal instruments on social
relations arising from activities aimed at imple-
menting international standards in the field
of human rights. Allowing for this theoretical
approach, as well as the scientific views of rep-
resentatives of legal science, we conclude that
the principles of implementation of interna-
tional standards in the field of human rights are
the guiding ideas, fundamental rules, and initial
provisions expressed in the rules of legal regu-
lations, which form the regulatory mechanism
for social relations in the field of human rights,
and the adoption and implementation of inter-
national standards in this area.

These principles include: the principle
of legality, the principle of priority of national
interests, the principle of equality, the principle
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of democracy in the process of implementing  rights and the principle of non-restriction
international standards in the field of human  of human rights defined by the Constitution.
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INPUHIUIIN SAITIPOBA/IZRKEHHA MIBKHAPO/ITHUX CTAHJAPTIB
Y COEPI BABE3IIEYEHHA 3AXHUCTY ITPAB JIIOAVHHU

Anoranis. Mema. Metoio CTaTTi € BCTAHOBJIEHHST KOJIA Ta PO3KPUTTS 3MICTY MPUHIIUIIB 3aIIpOBa-
JUKEHHS MIKHAPOAHUX CTAHAAPTIB Y cepi 3abe3MedeHnst 3aXuCTy mpas Jioantn. Pesyaomamu. Y cratti,
CIMPAIOUNCh HA aHAI3 HAYKOBUX TIOTJISI/IIB YYEHIX Ta HOPM YIHHOTO 3aKOHOJIABCTBA, BCTAHOBJIEHO KOJIO
Ta PO3KPUTO 3MICT KJIIOUOBMX MPHUHIUIIB 3alIPOBA/KEHHS] MIKHAPOJHUX cTaHmapTiB y chepi 3abesre-
YeHHsI 3aXUCTy NpaB JiojnHu. [[oBeeHa HeoOXiHICTh 3aKOHOABYOTO 3aKPIIUIEHHST BKA3aHUX y CTaTTi
[PUHIUITIB 3aMIPOBA/KEHHSI MIKHAPOJHUX CTaHAAPTIB Y cepi 3a0e3IeueHHst 3aXUCTY [PAB JIOANHH, 110
3poOUTH BKa3aHy JisLIbHICTD OLIbII [i€BOIO Ta e(heKTUBHOW. 3'ICOBAHO, 1110 Taly3b 3allPOBA/KEHHS MikK-
HAPOJHUX CTAHAAPTIB i3 3a0e3meven st paB JIOAMHI — Ti¢ JOCUTh By3bKa Ta cremidiuna cdepa repKras-
HO-TIPABOBOTO BILIUBY, aJ[Ke BOHA MA€ BJIACHY HOPMAaTHBHY OCHOBY, cy0’e€KTiB peasizaitii Tomo. Biamosia-
HO 10 1{bOTO TIPUHIIUIIH, HA SIKUX BOHA IPYHTYETCSI, SIBJSIIOTH COO0I0 OCOOIMBY CYKYIHICTD BUXIIHUX 11614,
[EBHUM YHHOM CUMOI03 OCHOBOMOJIIOKHUX HAYAI SIK 3arajibHO-, TAK 1 CIEIIaJbHO-TIPABOBOTO XapaKTepy.
Bucnosxu. 3pobieHO BUCHOBOK, 110 Y CYYACHIH FOPUANYHIN JiTepaTypi TeMa NPUHIUINB TIpaBa € aKTy-
AJIbHOIO, @ HAYKOBIII MOCTIITHO BCTYNAIOTD Y MOJIEMIKY OJIMH 3 OJHUM i3 IPUBO/LY 3MICTY, BUJIIB Ta MicIld
OCTaHHIX Yy I0puANUHiH peasbrHocTi. [Ipn 1iboMy, TPOEKTYIOUN OTPUMaHi pe3yJIbTaTi Ha cdepy 3ampoBa-
JKEHHSI MIKHAPOIHUX CTAHIAPTIB Y cepi 3a0e31eueH s 3aXUCTY MPAB JIOAUHN, MAEMO JOCUTb TIi/ICTAB
MIPUITYCTUTH, 110 B MEKaX 1€l rasysi npuHInnm (popMyIoTh i/1e1o IIpaBoBOTO PETYJIIOBAHHS TIPOBA/IKEHHS
Ta BJIOCKOHAJIEHHSI TTPOIIECIB, TTOB'SI3AHNX 13 3aXUCTOM MPAB JIOANHI. TOOTO MPHHIIUITH B I{bOMY BUTAIKY
€ a0CTPaKTHIM [PABOBUM «(DYHIAMEHTOM»> JICPKABHOIO BIUIMBY 32 J0IIOMOTOK) IPABOBUX IHCTPYMEHTIB
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Ha CYCHiJIbHI BiIHOCUHHU, [0 BUHUKAIOTh 32 (DAKTOM JIisSIBHOCTI, CIIPSIMOBAHOI HAa 3aIIPOBA/KEHHS MiXK-
HapOJHUX CTaHAapTiB y chepi 3abesneueH s 3aXUCTY MIPAB JIOANHK. YPaXOBYIOUH I1eil TeOPETUIHKI T1i-
Xifl, @ TAKOK HAyKOBI HOIJIS/IN IPe/ICTaBHUKIB I0PUANYHOI HAYKM, MU NN BUCHOBKY, 110 IPUHIIUIIN
3aTpOoBa/KEHHSA MIKHAPOAHNX CTAaHAAPTIB ¥ cepi 3abe3medeHHs 3aXUCTy MpaB JIOANHN — e KepiBHi izei,
OCHOBOTOJIOKHI TIPaBHJIa, BUXi/IHI TIOJI0KEHH, BUPaKeHi B HOPMaX IOPUINYHIX aKTiB, Y BiAMOBIZHOCTI
10 KX c(hOPMOBAHO MEXaHi3M TIPABOBOTO PETYJIIOBaHHS CYCIHIJIBHUX BiIHOCHH y Tasy3i 3aXUCTY IpaB
JIOJTTHU, TIEPEHHSTTS Ta iMIIJIeMEeHTAIlil CBITOBUX CTAH/IAPTIB 32 1M HATIPSIMOM.

KiiouoBi cioBa: NpUHIMIK, 3al[POBAIKEHHS], MIKHAPOHI CTaHAapTH, 3a0€3IeUeHH s, 3aXKUCT [PAB
JIOJIMHH.
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ADMINISTRATIVE AND LEGAL STATUS

OF ACTORS OF GENERAL COMPETENCE

IN THE NATIONAL SECURITY OF UKRAINE

IN THE CONTEXT OF EUROPEAN INTEGRATION

Abstract. Purpose. The purpose of the article is to reveal the essence of the administrative and legal status
of the hierarchically highest actors of Ukraine’s national security system in the context of European integration.
Results. The author determines that the administrative and legal status of the President of Ukraine in the field
under study implies characteristics as follows: the guarantor (of sovereignty, territorial integrity, and European
integration course); leadership in the sectors of national security and defence; a member of the system of actors
ensuring the national security of Ukraine; the Chairman of the National Security and Defence Council of Ukraine,
forming its personnel and enacting decisions of the National Security and Defence Council of Ukraine by his
decrees. It is revealed that the Verkhovna Rada of Ukraine is one of the leading entities within the system
of national security of Ukraine in the context of European integration and is vested by the Constitution
of Ukraine with exclusive powers to adopt legislative provisions in the sectors of national security, the legal
regime of martial law and the state of emergency, and the principles of foreign relations. Through the activities
of its committees, it is responsible for bringing Ukrainian legislation into line with EU provisions, and control
of the activities of special purpose bodies with law enforcement functions, special purpose law enforcement
bodies and intelligence agencies. It is stated that the Cabinet of Ministers of Ukraine has a special administrative
and legal status, since it is responsible both for making public policy of some areas and for implementing
decisions in the fields under study, and also has control and coordination powers, and is the initiator of numerous
reforms and legislative changes. Conclusions. The author concludes that the administrative and legal status
of actors of general competence in the field of ensuring national security of Ukraine in the context of European
integration as a category of administrative and legal branch of scientific knowledge represents the aggregate
manifestation of the functional capabilities of the managerial level, which, through its decisions and actions,
objectifies an effective regulatory framework for the proper performance of tasks in this field.

Key words: administrative and legal status, security, European integration, ensuring of security,
general competence, system of actors.

1. Introduction

The system of actors ensuring national
security of Ukraine in the context of European
integration is a complex legal entity that can be
semantically identified as a list of state structures
and organisations, as well as a set of civil society
representatives who are legally obliged to imple-
ment defence and security measures adapted to
the requirements, standards and rules of the EU.

This study is aimed at revealing the admin-
istrative and legal status of the hierarchically
highest actors of this system.

The  general  theoretical  foundations
of the administrative and legal status of public

46

authorities are a widely covered issue. For exam-
ple, in this area, some ideas, provisions, concepts
and theses by V. Averianov, Y. Bytiak, V. Bevzenko,
T. Kolomoiets, V. Kurylo, R. Melnyk, O. Tsy-
hanov, and many others can be used as sources for
defining the concept and essence of this category.
However, the topic presented for analysis has not
been comprehensively covered by scholars.

2. Actors of general competence ensuring
the national security of Ukraine

With the outbreak of full-scale armed aggres-
sion by the Russian Federation, the role of the Pres-
ident of Ukraine in ensuring national security
and European integration has increased signifi-

© |. Nakonechna, 2022
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cantly. On 28 February 2022, President Zelenskyi
signed an application for EU membership. He
also emphasised that the Ukrainian authorities
are applying to the EU for Ukraine's immediate
accession under the special procedure (Ukrinform
website, 2022). Furthermore, at the initiative
of the President, issues related to ensuring the col-
lective security of Ukraine and the Euro-Atlantic
area are constantly being considered. For example,
at a meeting of the National Security and Defence
Council on 30 September 2022, measures
to be taken to ensure the collective security
of the Euro-Atlantic area and Ukraine were dis-
cussed. In particular, this includes strengthening
and expanding the international coalition in sup-
port of Ukraine, increasing military and technical
assistance to Ukraine, strengthening sanctions
pressure on the Russian Federation, implementing
proposals to ensure security in the international
arena, intensifying the strategy of nuclear deter-
rence of the Russian Federation by the countries
of the Euro-Atlantic area, and countering hybrid
threats posed by the aggressor country (Oficial
website of the Office of the President of Ukraine,
2022).

In general, the administrative and legal
status of the President of Ukraine in the field
under study implies characteristics as follows:
the guarantor (of sovereignty, territorial integ-
rity, and European integration course); lead-
ership in the sectors of national security
and defence; a member of the system of actors
ensuring the national security of Ukraine;
the Chairman of the NSDC of Ukraine, form-
ing its personnel and enacting decisions
of the NSDC of Ukraine by his decrees.

The Verkhovna Rada of Ukraine is
the only legislative body in Ukraine. Given that
the adaptation of European legislation within
the European integration course requires a sys-
tematic approach, this body has one of the most
important functions in the field under study.
The first priority is to ensure its proper func-
tioning. To resolve this issue, the Verkhovna
Rada Committee on the Rules of Procedure,
Deputy Ethics and Organisation of the Ver-
khovna Rada of Ukraine was tasked with pre-
paring proposals for amendments to the Rules
of Procedure of the Verkhovna Rada of Ukraine
to regulate the specifics of submissions, con-
sideration and adoption of draft laws aimed
at bringing Ukrainian legislation into line with
the provisions of the European Union acquis,
fulfilment of Ukraine's international legal obli-
gations in the field of European integration
(Resolution of the Verkhovna Rada of Ukraine
On some measures to fulfil Ukraine's obliga-
tions in the field of European integration, 2022).

Since 23 June 2022, when the European
Council decided to grant Ukraine the status

of a candidate for EU membership, additional
obligations have been imposed on the Ukrain-
ian authorities to fulfil the requirements for
bringing Ukrainian legislation into line with
EU law and to implement fundamental polit-
ical, socio-economic, legal and institutional
reforms aimed at building a developed and sus-
tainable democracy and market economy. In
order to resolve all current issues related to
the above-mentioned decision of the Euro-
pean Council and to fulfil the conditions set by
the European Commission for Ukraine, which
granted it the status of a candidate for EU
membership, the Verkhovna Rada of Ukraine
adopted Resolution No. 2483-IX "On some
measures to fulfil Ukraine's obligations in
the field of European Integration" of 29 July
2022, where bringing Ukrainian legislation
into line with the provisions of EU law, ensur-
ing compliance of acts of the Verkhovna Rada
of Ukraine with Ukraine's commitments in
the field of European integration and EU law
are defined as one of the main tasks of the Verk-
hovna Rada of Ukraine (Resolution of the Ver-
khovna Rada of Ukraine On some measures to
fulfil Ukraine's obligations in the field of Euro-
pean integration, 2022).

The Verkhovna Rada of Ukraine has
a number of committees dealing with Euro-
pean integration and national security,
including the Verkhovna Rada Committee
on Ukraine's Integration into the European
Union and the Verkhovna Rada Committee on
National Security, Defence and Intelligence.

For example, according to I Klym-
push-Tsintsadze, Chair of the Committee on
Ukraine's Integration into the EU, in Ukraine,
asin other countries, the government plays a key
role in the process of adapting legislation to EU
law. She hopes that the capacity of the Cabinet
of Ministers and ministries in this regard would
increase over time. However, she also believes
that the capacity of the Verkhovna Rada
of Ukraine needs to be strengthened. The Chair
of the Committee on Ukraine's Integration into
the EU calls on the Government to make efforts
to solve another systemic and large-scale prob-
lem, that is, official translations of EU legal reg-
ulations: "This is a huge systemic problem for
us. The resolution adopted by the Verkhovna
Rada of Ukraine provides not only for the avail-
ability of compliance tables, but also for official
translations. Obviously, the Verkhovna Rada
of Ukraine cannot take on this work" (Voice
of Ukraine official website, 2022).

3. Regulatory framework for the legal
status of actors of general competence in
the national security of Ukraine

Currently, the Verkhovna Rada of Ukraine
considers more than 2000 draft laws (Official
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website of the Parliament of Ukraine, 2022),
where the Verkhovna Rada Committee on
Ukraine's Integration into the EU is a co-ex-
ecutor. Draft laws where the Committee is
the main executor and which relate to national
security issues in the context of European inte-
gration, are Draft law No. 1206 of 29 August
2019 on the principles of public policy on
European Integration (Draft Law on the prin-
ciples of public policy on European integra-
tion, 2019); Draft Resolution No. 5429 of 26
April 2021 on the Statement of the Verkhovna
Rada of Ukraine on Ukraine's support for com-
pliance with the norms of international law in
the Eastern Mediterranean region (Draft Res-
olution on the Statement of the Verkhovna
Rada of Ukraine on Ukraine's support for com-
pliance with the norms of international law in
the Eastern Mediterranean region, 2021); Draft
Resolution No. 8080 of 28 September 2022 on
the Appeal of the Verkhovna Rada of Ukraine to
the Bundestag of the Federal Republic of Ger-
many on the further provision of heavy weapons
and comprehensive military and technical sup-
port to Ukraine in the face of full-scale Russian
intervention (Draft Resolution on the Appeal
of the Verkhovna Rada of Ukraine to the Bun-
destag of the Federal Republic of Germany
on the further provision of heavy weapons
and comprehensive military and technical sup-
port to Ukraine in the face of full-scale Russian
intervention, 2022).

At the same time, the Verkhovna Rada
Committee on National Security, Defence
and Intelligence is engaged in ongoing legisla-
tive activities and consultations. The members
of the Committee considered Draft Law No.
4210 on improving defence planning proce-
dures, which has been revised by the Commit-
tee (Draft Law on Amendments to Some Leg-
islative Acts of Ukraine on National Security
and Defence Issues on Strengthening Demo-
cratic Civilian Control over the Armed Forces
of Ukraine, Improving the Joint Leadership
of the State Defence Forces and Planning in
the Fields of National Security and Defence,
2020). During the preparation of the draft law
for the second first reading, the working group,
established for this purpose in the Commit-
tee, proposed to amend the main provisions
of the draft law and to present it in a new version,
and thus to change the title of the draft law from
"On Amendments to Some Laws of Ukraine on
improving Defence Planning Procedures” to
“On Amendments to some legal regulations
of Ukraine on national security and defence
on strengthening democratic civilian control
over the Armed Forces of Ukraine, improving
joint command of the State Defence Forces
and planning in the fields of national security
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and defence” (Official website of the Parliament
of Ukraine, 2022).

It should also be noted that in 2020, the Law
of Ukraine "On Intelligence" wasadopted, which,
in particular, defined the powers and peculiari-
ties of forming the staff of the Verkhovna Rada
Committee, which is responsible for ensuring
the control functions of the Verkhovna Rada
of Ukraine over the activities of special purpose
bodies with law enforcement functions, special
purpose law enforcement agencies and intel-
ligence agencies. The Law of Ukraine "On
Amendments to some laws of Ukraine on ensur-
ing effective implementation of parliamentary
control” was also adopted. The latter regulates
the submission and consideration by the Ver-
khovna Rada of Ukraine of detailed reports
on the activities and reports of the Director
of the State Bureau of Investigation, the Prose-
cutor General, the Head of the Security Service
of Ukraine and other state bodies and officials
who are not members of the Cabinet of Minis-
ters of Ukraine (Analytical report on the annual
Message of the President of Ukraine to the Ver-
khovna Rada of Ukraine, 2021).

Therefore, the Verkhovna Rada of Ukraine
is one of the leading entities within the sys-
tem of national security of Ukraine in the con-
text of European integration and is vested by
the Constitution of Ukraine with exclusive
powers to adopt legislative provisions in
the sectors of national security, the legal regime
of martial law and the state of emergency,
and the principles of foreign relations. Through
the activities of its committees, it is responsi-
ble for bringing Ukrainian legislation into line
with EU provisions, and control of the activities
of special purpose bodies with law enforcement
functions, special purpose law enforcement bod-
ies and intelligence agencies.

With regards to the essence of the adminis-
trative and legal status of the Cabinet of Min-
isters of Ukraine, we would like to clarify that
this issue is widely covered within the national
administrative and legal branch of scientific
knowledge. For example, S. Osaulenko in her
monographic study "Administrative and Legal
Status of the Cabinet of Ministers of Ukraine"
emphasises that its governmental activities are
implemented simultaneously through polit-
ical and administrative powers. Moreover,
the content of the political powers of the Cabinet
of Ministers of Ukraine is to make public policy,
while the content of the administrative powers
of the Cabinet of Ministers of Ukraine is execu-
tive and administrative activities in the manage-
ment of economic, socio-cultural and administra-
tive-political sectors (Osaulenko, 2010).

For example, the Law of Ukraine No. 794-
VII "On the Cabinet of Ministers of Ukraine"
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of 27 February 2014 stipulates that it ensures
state sovereignty and economic independ-
ence of Ukraine, implements the domestic
and foreign policy of the state, and executes
the Constitution and laws of Ukraine, acts
of the President of Ukraine (Law of Ukraine On
the Cabinet of Ministers of Ukraine, 2014). Res-
olution of the Verkhovna Rada of Ukraine No.
2483-1X "On some measures to fulfil Ukraine's
obligations in the field of European Integration”
of 29 July 2022 designates the Cabinet of Minis-
ters of Ukraine as the main entity initiating draft
laws on the adaptation of European legislation
to the national one. Thus, together with Euro-
pean partners, the Open Government Partner-
ship Initiative was launched to ensure access to
information, strengthen public participation in
decision-making, ensure accountability of public
authorities, and develop technologies and innova-
tions to ensure transparency and accountability
(Decree of the Cabinet of Ministers of Ukraine on
the approval of the action plan for the implemen-
tation of the "Open Government Partnership”
Initiative in 2021-2022, 2021) in all sectors.

The Cabinet of Ministers of Ukraine, along
withotherentities defined in Law of Ukraine No.
2469-VIII "On National Security of Ukraine"
of 21 June 2018, is part of the civilian control
system. In addition, it ensures control over
the implementation of legislation and pub-
lic policy on national security in the context
of European integration.

Relying on our analysis of the legislative
framework for national security and European
integration and all the above, we can state that
the Cabinet of Ministers of Ukraine has a special
administrative and legal status, since it chooses
the areas of activity and manages the execu-
tive element of the system of implementation
of some functions of the state in the field under
study, it also has control and coordination pow-
ers, which are explicitly provided for in a num-
ber of legal regulations governing the areas
of national security and procedures for imple-
menting the European integration process.

4. Conclusions

Therefore, the clarity of the legislative defi-
nition of the actors of administrative and legal
support for Ukraine's national security in
the context of European integration is of par-
amount importance for its proper implemen-
tation. Hierarchically, the highest represent-
atives of this system are the bodies of general
competence, such as: the President of Ukraine,
the Verkhovna Rada of Ukraine and the Cabi-
net of Ministers of Ukraine.

The theory of administrative law determines
that the administrative and legal status of a public
authority represents its place, role, and purpose in
a system of legal relations. The system of national
security of Ukraine in the context of European
integration is a specific legal entity, the parties to
which acts as a coordinated mechanism, the integ-
rity of which is its leading feature. Accordingly, it
does not seem appropriate to single out the place,
role and purpose of each representative of the sys-
tem being analysed, since only with the cumu-
lative manifestation of interacting elements is it
possible to achieve the set goals.

Therefore, the administrative and legal sta-
tus of actors of general competence in the field
of ensuring the national security of Ukraine in
the context of European integration as a category
of administrative and legal branch of scientific
knowledge represents the aggregate manifesta-
tion of the functional capabilities of the Presi-
dent of Ukraine, the Verkhovna Rada of Ukraine
and the Cabinet of Ministers of Ukraine as
a managerial level, which, through its decisions
and actions, objectifies an effective regulatory
framework for the proper performance of tasks
in this field. In general, these actors represent
the leadership of this system, which is simulta-
neously responsible for the development of some
reform changes and directions of development
of security and defence legislation based on
European values and standards, as well as for
the implementation of some measures that fall
within their competence as actors with special
support functions.
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AJIMIHICTPATUBHO-TIPABOBUII CTATYC CYB’€KTIB 3ATAJIbHOI
KOMIIETEHIIIi ¥ COEPI 3ABE3IEYEHHS HAI[IOHAJIBHOI BESIIEKH
YKPATHU B YMOBAX €BPOIHTETPAIII

Anorauis. Mema. Meta cTaTTi — PO3KPUTH CYTHICTD Q/[MiHICTPATUBHO-TIPABOBOTO CTATYCY i€papXiy-
HO HaiiBuIUX Cy0'€KTIB crcTeMu 3abe3edeH st HallilOHAJIbHOI Oe31eKn YKpaTH! B yMOBaX €BPOiHTerpa-
1ii. Peayavmamu. Buiznaueno, o aaMinicTpaTiuBHO-TIpaBoBuil ctatyc [Ipesnnenta Yxpaian y nocmimxy-
BaHill IJIONIMHI XapaKTepU3yEThCs TAaKUMU MOJIOKEHHSIMU: € TapaHTOM (CyBepeHIiTeTy, TepuTopiaabHOI
IJIICHOCT, €BPOIHTErpaliiHoro Kypey); 34iCHIOE KepPiBHUIITBO ¥ cepax HalioHaabHol 6e3mekn Ta 060-
POHH; BXOAUTH y cUCTeMy Cy0'eKTiB 3abesnedeHHs HallioHaibHOI Oesnekn Ykpainu; € [onoBoio Paau
HallioHaIbHOI Ge3nekn i 06oporu Ykpainu, GopMye Ti epCoHaIbHII CKJIaj Ta CBOIMU YKa3aMi BBOIHUTD
y mito pimenns Pagy HarionanbHoi 6e3neku i oboporn Yipainu. Bussaeno, mo Bepxosra Paga Ykpainu
€ O/IMH i3 TPOBiAHKUX Cy0'€KTIB, 10 BXOAATH Y cUCTeMY 3a0e3lledeHHs] HallioHaIbHOI Oeslekn YKpaiHu
B YMOBax €BpoiHTerpaitii, Ta Hajgizennit Koncturyuieio YkpaiHu BUKIIOUHUME TOBHOBRKEHHSAMHU O/I0
HPUITHSITTSI 3aKOHO/IABYHX TI0JIOKEHD Y chepax OCHOB HAI[IOHAIBLHOI Ge31IEKH, IIPABOBOTO PEKUMY BOEH-
HOTO i Ha/[3BUYAITHOTO CTaHy, 3aca/l 30BHIIIHIX 3HOCHH. Yepes MisSTbHICTh CBOIX KOMITETiB BOHA Bi/IOBi1a€
3a QJIAITaIiI0 3aKOHOMABCTBA YKpainu 110 1ojioxenb €C, a Takok 3abe31euye KOHTPOJIb 3a AiSIbHICTIO
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OpTaHiB CITEIiaJTbHOTO MPU3HAYEHHS 3 TIPABOOXOPOHHUMM (DYHKITISIMU, TPABOOXOPOHHIX OPTaHiB CIIelli-
aJIbHOTO TIPM3HAYEHHS Ta PO3BiLyBaibHUX opratis. Koncrarosano, mo Kabiner Minictpis Ykpainu mae
0co0IMBUI aJIMIHICTPATUBHO-TIPABOBHI CTATYC, OCKL/IBKH BiATOBIAE sIK 32 (DOPMYBAHHS OKPEMUX HAIIPSI-
MiB JIepsKaBHOI TIOJIITHKY, TaK i 32 BUKOHAHHS PillleHb Y TOCITIKYBaHUX chepax, a TAKOK MAE KOHTPOJIb-
HO-KOOP/IMHAIIIHI TOBHOBAsKEHHS, € IHII[IaTOPOM YHMCIeHHNX pehopM Ta 3aKOHOIaBYNX 3MiH. Bucnosxu.
V3araibHEHO, 110 aMiHICTPATUBHO-TIPABOBKI cTaTyC Cy( €KTIB 3arajibHOI KOMIIETeHILT y cepi 3abesre-
YeHHS HAIliOHAIBHOI 6e3MeKn YKpaiHu B yMOBaX €BPOiHTErpallil sIk KaTeropis aiMiHiCTpaTHBHO-TTPaBOBOL
raTy3i HAyKOBUX 3HAHb PEIPe3eHTYy€ CYKYITHII BUSB (QPYHKI[IOHATBHIX CIIPOMOKHOCTEH YIIPaBJIiHCHKOI
JIAHKH, 1110 CBOIMU PIIEHHSIMU Ta istMU 00'€KTUBI3YE HASIBHICTH €(DEKTUBHOTO PErYJISITUBHOTO MHAIPYHTSE
VIS HAJIESKHOTO BUKOHAHHS [OCTABJIEHNX 3aBIaHb Y 11iil cepi.

KiiouoBi ciioBa: ajiMiHiCTpaTUBHO-IIPABOBUIA cTaTyc, Ge3leKa, €BpoiHTerpallis, 3abesedeHHs Oesie-
KH, 3arajibHa KOMIIETEHITisT, cucTeMa cy0'eKTiB.
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GUARANTEES OF NON-DISCLOSURE

OF INFORMATION CONSTITUTING A SECRET
AND THEIR ROLE IN ENSURING RIGHTS

OF PARTICIPANTS IN CRIMINAL PROCEEDINGS

Abstract. Purpose. The purpose of the article is to assess the criminal procedure rules relating to
the protection of information constituting a secret at all stages of criminal proceedings, with due regard
for the current requirements of criminal procedure law aimed at a prompt and impartial investigation to
fulfil the tasks of criminal proceedings. Results. The article analyses regulatory guarantees of criminal
procedure law and leading scholars’ perspectives on the protection of information constituting the secret
of criminal proceedings. The author studies the legal mechanism for protecting information at various
stages of criminal proceedings with due regard to the requirements of the Criminal Procedure Code. It
is determined that, given the current state of the national legislative process relating to the regulation
of criminal procedural relations and the state of affairs in law enforcement bodies’ performance,
an important place in scientific research on criminal procedure is given to the protection of information
constituting a secret of criminal procedure. The article highlights that the protection of information is
considered as a set of various procedural rules which ensure the secrecy of investigation, contributing to
the most effective achievement of tasks defined for criminal proceedings. Conclusions. It is concluded
that the information subject to protection by criminal procedure legislation includes regulatory and legal
provisions, prescribed by criminal and criminal procedure legislation in terms of protection, on disclosure
without the appropriate permission of the investigating authorities and the prosecutor of information
obtained in the course of criminal proceedings; procedural work of the actors of criminal proceedings
that ensures the secrecy of investigation. Moreover, such information includes the procedural form
of documents prepared to warn the participants in criminal proceedings about the inadmissibility
of disclosing information from the investigation, violation thereof may entail criminal liability; the subject
matter and scope of information obtained during the investigation, in respect of which the non-disclosure
regime is established; the procedural status of all actors of the criminal process, namely in terms of their
responsibilities, in the form of non-disclosure of information of the investigation; the fundamentals
of criminal proceedings, which form the basis for investigation secrecy; the duration of the prohibition
on disclosure of investigation information; the procedural possibilities of the investigation authorities
and the prosecutor to take measures to ensure criminal proceedings to ensure non-disclosure
of investigation information.

Key words: information, guarantees of non-disclosure of information, principles of protection,
criminal procedure, criminal procedure legislation.

1. Introduction inated without his or her consent, except in

The Constitution of Ukraine guarantees  cases specified by law, and only in the inter-
that confidential information about a person  ests of national security, economic well-being
may not be collected, stored, used and dissem- and human rights.
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According to part 3 of Article 14 of the CPC
of Ukraine, which has been obtained as a result
of interference with communication, may not be
used otherwise than for solving the tasks of crim-
inal proceedings, since any disclosure of infor-
mation obtained during the pre-trial investi-
gation may harm the human and civil rights
guaranteed by the Constitution of Ukraine
(Barannik, Nazarenko, 2011).

The disclosure of criminal proceedings
may relate both to information on the status
of the investigation, other secrets protected by
law, and the personal life of participants in crim-
inal proceedings, which ultimately has a signif-
icant impact on the course of criminal proceed-
ings, deters the establishment of circumstances
to be proved, and can also be considered as
a way of humiliating the honour and dignity
of a person (Yemelianov, 2013).

Therefore, given the current state
of the national legislative process relating to
the regulation of criminal procedural relations
and the state of affairs in law enforcement bod-
ies’ performance, an important place in scien-
tific research on criminal procedure is given
to the protection of information constituting
a secret of criminal procedure.

For example, the review of publications
by domestic and foreign scholars reveals that
information protected by criminal procedure
law in under focus in the studies by the fol-
lowing authors: Yu.P. Alenin, R.V. Barannik,
A.M. Blahodarnyi, I.V. Bondar, S.L. Yemelianov,
V.A. Hlukhoveria, H.H. Kamalov, L.M. Lobo-
iko, Ye.D. Lukianchykov, A.I. Marushchak,
S.I. Minchenko, M.A. Pohoretskyi, A.A. Rozh-
nova, S.M. Stakhivskyi, V.I. Slipchenko, O.Yu.
Tatarov, V.M. Tertyshnyk, L.D. Udalova,
V.I. Farynnyk, M.S. Tsutskiridze, S.S. Cher-
niavskyi, O.H. Shylo, D.O. Shumeiko, M.Ye.
Shumylo, 0O.0. Yukhno, R.Ya. Yablonov,
O.H. Yanovska, and others.

A significant contribution to the study
of secrecy of criminal procedure was made by
1.V. Konchakova, I.B. Korol, I.V. Kutazova,
V.H. Lisohor, A.O. Liash and other scholars
whose works addressed the issues under consid-
eration.

However, scientific developments on
the issue concerned are mostly focused on cer-
tain aspects of secrecy of criminal proceedings
as a complex legal concept and have not been
considered under the provisions of the CPC
of Ukraine 2012.

Therefore, given the insufficient coverage
and study in scientific works of prohibition
of disclosure of criminal proceedings, prescribed
by law, and the low efficiency of the process
against the background of a constant increase
in the number of criminal proceedings on

the fact of information disclosure, which
indicates the low efficiency of documenting
and investigating these criminal proceedings,
the topic of research is of particular relevance.

The purpose of the article is to assess
the criminal procedure rules relating to the pro-
tection of information constituting a secret at all
stages of criminal proceedings, with due regard
for the current requirements of criminal proce-
dure law aimed at a prompt and impartial inves-
tigation to fulfil the tasks of criminal proceed-
ings.

2. Ensuring the protection of secrets in
criminal proceedings

The legal information reflected in the crimi-
nal procedure legislation is related to the provi-
sions of the Criminal Procedure Code of Ukraine
(hereinafter - the CPC of Ukraine), which sub-
stantiates the mechanism for implementing
orders on non-disclosure of certain information
at various stages of the criminal procedure.

It should be noted that certain elements
may act as procedural guarantees to ensure
the secrecy of criminal proceedings (Yeme-
lianov, 2013).

For example, public officials and bodies,
when provided with criminal procedural guar-
antees, can ensure the possibility of perform-
ing their duties and further use of the specified
powers in order to fulfil the tasks of criminal
proceedings, while other participants in crim-
inal proceedings may use procedural means
to protect their rights, freedoms, informa-
tion and legitimate interests (Criminal Code
of Ukraine, 2001).

According to the criminal procedure leg-
islation, information subject to protection
and non-disclosure includes regulatory and legal
prescriptions and justification of legal prohibi-
tions that cannot be disclosed without the rel-
evant permission of the investigating authori-
ties and the prosecutor, as well as information
obtained in the course of criminal proceedings,
which is reflected in the relevant provisions
of criminal and criminal procedure legislation;
procedural work of the actors of criminal pro-
ceedings, which provides for secrecy during
the investigation, including pre-trial investi-
gation; a procedural form of documents created
to warn participants in criminal proceedings
about the inadmissibility of disclosing informa-
tion from the investigation (in case of disclo-
sure of such information, criminal liability may
result); the subject matter and scope of informa-
tion obtained during the investigation, which is
also subject to non-disclosure; the procedural
status of all participants in the criminal pro-
ceedings (this concerns their procedural obliga-
tion to keep pre-trial investigation information
confidential); legal principles of criminal pro-
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ceedings that substantiate the basis for ensur-
ing state secrecy in relation to the investigation
procedure; the duration of the prohibition on
disclosure of information in criminal proceed-
ings; procedural possibilities of the investi-
gating authorities and the prosecutor to apply
measures related to ensuring criminal pro-
ceedings to implement provisions specified by
the CPC of Ukraine (Chyzhmar, 2019).

When ensuring the protection of secrets in
criminal proceedings, criminal procedure leg-
islation primarily guarantees the protection
of information in criminal proceedings that is
expressly prohibited by law. For example, this
applies to the professional secrecy of a defence
counsel, the secret of confession, medical con-
fidentiality, the secrecy of the conference room,
etc.

The CPC of Ukraine, Part 8, Article 224,
provides for that such information may be
the basis for suspicion or accusation that a per-
son, his/her close relatives or family members
have committed a criminal offence.

For example, this also applies to officials who
perform covert investigative (detective) actions
and persons who may confidentially cooperate
with the authorities conducting pre-trial inves-
tigations (Criminal Code of Ukraine, 2001).

Followingthe scientific works by R.V. Baran-
nik and P.H. Nazarenko, the secrecy of criminal
procedure is the category of professional secrets,
as it follows from the content of criminal pro-
cedure activities (Barannik, Nazarenko, 2011).

With regards to the same issue, A.O. Liash
notes the need to supplement Article 222
of the CPC of Ukraine with part 3, which states
that disclosure of information relating to
the private life of a participant directly involved
in criminal proceedings is not allowed without
the relevant written consent (Liash, 2013).

In addition, according to the scientist,
the information that may be discovered dur-
ing a search, inspection or other investigative
(detective) action, circumstances relating to
the personal life of persons directly residing or
temporarily staying in the premises or other
places where such actions are carried out, are
subject to protection. It is for this reason that
this provision can specify the directions of for-
mation of the basic principles of non-interfer-
ence with private life.

A.O. Liash marks that this provision should
be set out in Article 15 of the CPC of Ukraine,
and not in Article 222, which is more universal
and may apply to any information in certain
specific cases obtained during criminal pro-
ceedings. Moreover, the information constitut-
ing the secrecy of criminal proceedings can be
obtained not only during investigative (search)
actions (Liash, 2013).

54

It is envisaged that the decision of the inves-
tigator or prosecutor regarding the need to
ensure the protection and non-disclosure
of information at all stages of criminal pro-
ceedings shall be recorded by a resolution in
accordance with the approved requirements
of the CPC of Ukraine, Article 110, parts 3,
5-7, in which they specify the time, purpose
and scope of such disclosure.

Therefore, employees who carry out their
activities in investigative units to implement
the approved provisions specified in the CPC
of Ukraine, Article 222, part 2, consider it
necessary to record such warning in the form
of a "Protocol of warning on the inadmissibility
of disclosure of pre-trial investigation informa-
tion", which indicates the fact that the person is
familiar with the direct content of Article 222
of the CPC of Ukraine regarding the inadmis-
sibility of disclosure of information of criminal
proceedings, and in accordance with Article 387
of the Criminal Code of Ukraine - regarding
criminal liability for disclosure of information
of pre-trial investigation or inquiry (Tetarchuk,
Diakiv, 2019).

3. Information constituting a state secret
in criminal proceedings

Further comprehensive study of protection
and non-disclosure of information in the course
of criminal proceedings require focusing on
exactly what concerns secrecy guarantees in
criminal procedure legislation and should be
considered in the general system of provisions.
Therefore, this issue is worth a closer look.

For example, the issues related to ensuring
the non-disclosure of criminal proceedings are
correlated in the criminal procedure legislation
with the issues of ensuring the secrecy of pre-
trial investigation.

We agree with L.D. Udalova that "crimino-
logical support for keeping the secrecy of pre-
trial investigation includes complex interrelated
organisational and tactical measures, which has
an impact on the entire criminal procedure”
(Udalova, 2009).

According to Article 222 of the CPC
of Ukraine, such information is directly pro-
tected by law and may be disclosed only with
the appropriate permission of the investigator or
prosecutor to the extent deemed possible. More-
over, part 2 outlines cases in which "the investi-
gator or prosecutor shall warn persons who have
become aware of information of the pre-trial
investigation in connection with their partic-
ipation in it, of their obligation not to disclose
such information without his/her permission,
and their illegal disclosure shall entail criminal
liability established by law" (Udalova, 2009).

Considering that the main objectives
of criminal proceedings are provisions that
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may reflect the results of criminal proceedings,
namely, protection of an individual, the whole
society and the state from criminal offences,
appropriate protection of the rights, free-
doms and legitimate interests of participants
in criminal proceedings, we should agree with
M.A. Pohoretskyi that in this case Article 222
of the CPC of Ukraine should be titled "Secrecy
of pre-trial investigation information".

Furthermore, these legal provisions are
outlined in Article 222 of the CPC of Ukraine
and are closely related to the relevant provisions
of the CPC of Ukraine, which make appropriate
mechanisms for the implementation of the pre-
scriptions relating to non-disclosure of pre-trial
investigation information. Moreover, their ele-
ments are directly procedural guarantees for
the protection and secrecy of pre-trial investi-
gation.

Criminal procedural guarantees can provide
public authorities and officials with a direct
opportunity to perform their duties and use
such powers to fulfil the tasks of criminal pro-
ceedings, and other participants in criminal pro-
ceedings — to use procedural means to protect
their rights, freedoms and legitimate interests
(Kytsan, 2008).

In addition to the protection of informa-
tion relating directly to criminal proceedings,
it should be noted that criminal procedure
legislation protects information constituting
a state secret, and accordingly, it shall be con-
ducted in compliance with all the requirements
of the secrecy regime.

It should be noted that procedural decisions
should not contain information that may con-
stitute a state secret. Before such information is
included in criminal proceedings, it is necessary
to check whether the person has an appropri-
ate security clearance, drawn up and signed in
the appropriate form, which can provide access
to classified information of the relevant cate-
gory of classified information and its material
carriers.

Moreover, a suspect or accused person may
participate directly in criminal proceedings
without the appropriate security clearance, as
set out in Article 28 "Duties of a citizen to keep
state secrets" of the Law of Ukraine "On State
Secrets”, but all persons shall be warned of crim-
inal liability for disclosure of information con-
stituting a state secret (Kytsan, 2008).

Access to materials containing informa-
tion that constitutes a state secret may be
granted to defence counsels and representatives
of the accused, suspect, victim and their repre-
sentatives on legal grounds, an expert, translator,
specialist, court reporter, as well as a court admin-
istrator who has been directly granted access to
state secrets (Pohoretskyi, Hryniuk, 2016).

Such persons should have the rights
and obligations provided for by the CPC
of Ukraine, allowing for the circumstances
recorded in the course of criminal proceedings.

The decision to grant access to classified
information and media of such information shall
be approved by signing an order or instruction
in writing by the head of the pre-trial investiga-
tion body, prosecutor or court.

The victim, as well as his or her repre-
sentatives, expert, specialist, translator, court
reporter, court administrator, are strictly pro-
hibited from making copies and extracts from
information that may contain state secrets. If
extracts are made for further criminal proceed-
ings, such extracts shall be sealed by the person
who made them in a manner that enables to dis-
close their contents.

Extracts shall be stored in accordance with
the approved requirements of the secrecy regime
in the relevant pre-trial investigation bodies or
court and may be provided to the person who
directly compiled them upon request or during
the pre-trial investigation directly at the prem-
ises of the pre-trial investigation body or dur-
ing the court proceedings, i.e. in the courtroom
(Pohoretskyi, Hryniuk, 2016).

4. Conclusions

Therefore, the theoretical study conducted
enables to argue that the protection of informa-
tion constituting secrets of criminal procedure
is to be regulated by criminal procedure legis-
lation, while the guarantee of their non-disclo-
sure is a system of legal provisions, in particu-
lar, of the CPC of Ukraine. This, in the general
system, ensures the secrecy of criminal proceed-
ings in the aspects specified in the legislation
and enables to implement the tasks of criminal
proceedings.

The information subject to protection by
criminal procedure legislation includes regula-
tory and legal provisions, prescribed by crimi-
nal and criminal procedure legislation in terms
of protection, on disclosure without the appro-
priate permission of the investigating authori-
ties and the prosecutor of information obtained
in the course of criminal proceedings; proce-
dural work of the actors of criminal proceedings
that ensures the secrecy of investigation.

Moreover, such information includes
the procedural form of documents prepared
to warn the participants in criminal proceed-
ings about the inadmissibility of disclosing
information from the investigation, viola-
tion thereof may entail criminal liability;
the subject matter and scope of information
obtained during the investigation, in respect
of which the non-disclosure regime is estab-
lished; the procedural status of all actors
of the criminal process, namely in terms of their
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responsibilities, in the form of non-disclosure  tion information; the procedural possibilities
of information of the investigation; the funda-  of the investigation authorities and the prose-
mentals of criminal proceedings, which form  cutor to take measures to ensure criminal pro-
the basis for investigation secrecy; the duration ~ ceedings to ensure non-disclosure of investiga-
of the prohibition on disclosure of investiga-  tion information.
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TAPAHTII HEPO3TOJIOIIEHHA BIJIOMOCTEI1, AKI CTAHOBJIATD
TAEMHUIIO, TA IX POJIb ¥ 3ABE3IIEYEHHI ITPABA YYACHUKIB
KPUMIHAJIbHOTO ITIPOLIECY

Anorauis. Mema. MeTolo cTaTTi € OI[iHKA KPUMiHAJIBHUX TTPOLIECYATBHUX HOPM, ITI0 CTOCYIOTHCS 0XO0-
POHU BiZIOMOCTEH, SIKi CTAHOBJISAITH TAEMHUINIO HA BCIX CTA/iSIX KPUMIHAJIBHOTO TIPOIECY, 3 YPaxXyBaHHIAM
YUHHUX BUMOT KPUMIiHAJIBHOTO HPOIECYaTbHOTO 3aKOHO/ABCTBA, 110 CIIPSAMOBAHI Ha MIBUJKE i Heytie-
pe/UKeHe PO3CJILyBaHHS [/l BTiJIEHHS 3aB/laHb KPUMIHAJIBHOTO TIPOBajKeHHs. Pesynomamu. Crarts
[IPUCBSAYEHA aHAJII3y HOPMATUBHUX FAPAHTIN KPUMiHAJILHOTO [TPOIIECYATbHOTO 3aKOHOIABCTBA 1 TOTJISA/IIB
IIPOBIIHUX HAYKOBILIB CTOCOBHO OXOPOHH BIIOMOCTEH, SIKi CTAHOBJIATD TAEMHUIIO KPUMIHATIBLHOTO TIPOIie-
cy. [locaijzkeHo TpaBOBUIl MeXaHi3M OXOPOHM BiZIOMOCTel Ha Pi3HNX eTarlaX KPIMiHAJIBHOTO TPOBA/IKEH-
HS 3 ypaXyBaHHAM BUMOT KprMiHAILHOTO MPOIecyabHOT0 KoJIeKey. BusHayeHo, 1110 32 Cy4yacHUM CTaHOM
BITYM3HSANOIO 3aKOHOTBOPYOTO TIPOLECY, AKUI CTOCYETHCS NMUTAHHS PEryJIOBaHHSA KPUMIHATIBHUX TIPO-
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IeCYaJIbHUX BI/[HOCHH i PeaJIbHOTO CTaHy poOOTH MTPABOOXOPOHHKX OPTaHiB, BAXKINUBE MICIlE B HAYKOBOMY
JIOCJT/KEHH] 3 TMTaHb KPUMIHAJIBHOTO TPOTIECY BiZIBOAWTHCS IHCTUTYTY OXOPOHM BifloMOCTeH, sKi cTa-
HOBJISITh TAEMHUITIO KPUMIHAIBLHOTO TIpoliecy. BUCBiT/IeHO, 110 1111 OXOPOHOIO BIIOMOCTel PO3TJISIA€ThCS
CYKYIIHICTD PI3HUX MPOIECYATbHIX HOPM, SIKi 3a0€3Me4yI0Th TAEMHHUIIIO TTPOBEEHHSI PO3CII/LYBAHHS, 1110
CTIPUSIE MAKCHMAJbHOMY JOCSATHEHHIO BU3HAYEHWX 3aBaHb KPUMiHATBHOTO MPOBA/UKEHHS. Bucnoexu.
3po6J1eH0 BUCHOBOK, 10 0 BiZOMOCTEH, K MiAIATal0Th OXOPOHI KPUMIHAIBHIM MPOIECYATbHUM 3aK0-
HO/IAaBCTBOM, HAJIE’KATh TIPUITICH HOPMATHBHO-IIPABOBOTO XapaKTepy, M0 PEeryJIioloThbCs KPUMiHAIbHIM
i KpUMIHAJIBHUM HPOIECYaJIbHUM 3aKOHOAABCTBOM B aCIleKTaX OXOPOHH, Ha PO3IroJIONIeHHs 0e3 Bimo-
BI/IHOTO /I03BOJIY OPraHiB, sKi 3/i{iCHIOIOTb PO3CJIiyBaHH, i MPOoKypopa iHdopMarllii, ska oTprMaHa i
Yac 3AiHCHEeHHS KPUMIHATBHOTO MPOBAKEHHS; MpollecyanbHa poboTa cy6’eKTiB KPUMiHAIBHOTO MPOBa-
JIKEHHSI, 1110 3a0e31euye peskuM TaeMHUILI poscsiaysanns. Cepest iHIIOro, 10 TAKKX BIZIOMOCTEl BiIHOCATh
npoiiecyaibHy (GOpMY IOKYMEHTIB, 1110 (hOPMYIOTBCS JJIs1 OEPE/UKEHHS Oe30CEPEIHbO YUACHUKIB KPU-
MiHQJIBHOTO IPOBA/IZKEHHS CTOCOBHO HEJIOILYCTHMOCTI PO3TOJIONIEHHS BiZIOMOCTell PO3CJIi/lyBaHH, B pasi
HOPYILEHHS YOro MOsKe OyTH KpUMiHaIbHA BIANOBIAAIBHICTD; IpeaMeT it obcsr iHpopMaliil, sika oTprMa-
Ha I1iJT Yac pO3CJIiLyBaHHS, IO/I0 SIKOI BCTAHOBJIIOETHCS PEsKIM HEPO3TOJIONIEHHS; TPOIleCyaabHIN CTaTyC
ycix cy6’ekTiB KpUMiHAJIBLHOTO TIPOIECY, a caMe B YaCTHHI iXHiX 060B’A3KiB, ¥ (hOpMi HEPO3TONONIECHHS
BIZIOMOCTEl PO3CJIilyBaHHS; OCHOBH KPUMIHAIBHOTO TPOBA/KEHHS, 10 (hopMye oCHOBU (hopMyBaHHS
TAEMHHUII PO3CJIyBaHHsI; TePMiHU il 3a00POHI CTOCOBHO PO3TOJIONIEHHS BIZIOMOCTEl PO3CJIi/lyBAHHSI;
[poIecyaibHi MOXKJINBOCTI OPraHiB PO3CJIyBaHHS Ii MPOKYypOpa BUKOPHUCTATU 3aX0/H 3a0e3IedeHHst
KPUMIHAJIbHOTO TIPOBA/UKEHHS ISl 3a0€311eUeHHs HePO3TOJIOIIEHHS BIZIOMOCTE i PO3C/Ii Iy BAHHSL.
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SUBSTANTIATION OF MEASURES
TO ENSURE CRIMINAL PROCEEDINGS
AS A SPECIFIC LEGAL INSTITUTION

Abstract. Purpose. The purpose of the article is to substantiate scientifically measures to ensure criminal
proceedings as a specific legal institution. Results. The article proves the statement that measures to ensure
criminal proceedings are a specific institution of criminal procedure law. All participants in criminal proceedings
shall comply with the procedural form of their conduct as prescribed by law, fulfil their duties and obey lawful
decisions. After all, the solution of the tasks of criminal proceedings largely depends on the conscientious
performance of procedural duties by its participants, which together creates the proper conditions for
the administration of justice and the provision of judicial protection of the rights, freedoms and legitimate
interests of individuals. However, in actual criminal proceedings, not all participants fulfil their procedural
duties, and given the severity of possible punishment, they often evade pre-trial investigation and court.
This explains the need to regulate the system of measures to ensure criminal proceedings in compliance with
the standard of a reasonable time. Conclusions. It is concluded that measures to ensure criminal proceedings
constitute an institution of criminal procedure law of Ukraine, which is confirmed by the compliance of the set
of legal provisions regulating them with the features of a legal institution; as a legal institution, measures
to ensure criminal proceedings are a system of relatively separate provisions, regulating the interdependent
relations aimed at ensuring criminal proceedings by regulating the conditions, grounds and procedure for
their application, the range of participants and the specifics of their legal status, as well as liability for violation
of the established procedure and procedural duties imposed on them. When distinguishing measures to ensure
criminal proceedings, the author substantiates the view that the application of these measures as an activity-
based and practical process, during which implementing measures are taken in relation to the decision
of the investigating judge or court to choose a measure to ensure criminal proceedings. From the theoretical
perspective, the author proves the existence of features of a legal institution, such as: homogeneity of factual
content; legal unity (integrity) of provisions; legislative separation.

Key words: criminal procedure law, criminal proceedings, provisional measures, a set of features, legal
institution.

1. Introduction

All participants in criminal proceedings
shall comply with the procedural form of their
conduct as prescribed by law, fulfil their duties
and obey lawful decisions. After all, the solu-
tion of the tasks of criminal proceedings largely
depends on the conscientious performance
of procedural duties by its participants, which
together creates the proper conditions for
the administration of justice and the provision
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of judicial protection of the rights, freedoms
and legitimate interests of individuals. How-
ever, in actual criminal proceedings, not all par-
ticipants fulfil their procedural duties, and given
the severity of possible punishment, they
often evade pre-trial investigation and court.
This explains the need to regulate the system
of measures to ensure criminal proceedings
in compliance with the standard of a reasona-
ble time. By their legal nature, these measures

© V. Farynnyk, D. Shumeiko, 2022
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are not criminal punishment, some of them are
a form of criminal procedural liability, but all
of them ensure and focus on achieving a sin-
gle goal of overcoming negative circumstances
that impede or may impede criminal proceed-
ings and ensuring their effectiveness. This focus
makes them enforceable, as they are designed
not only for specific cases of opposing the law-
ful activities of pre-trial investigation bodies,
prosecutors, defence counsel, and courts, but
primarily to prevent possible negative behav-
iour of a particular participant in criminal
proceedings. In the structure of the domestic
CPC, virtually all measures to ensure criminal
proceedings are systematically and consistently
regulated in Section 2 "Measures to ensure
criminal proceedings". However, since the law
previously in force did not provide for the con-
cept of measures to ensure criminal proceedings
at all, but only contained a system of preven-
tive measures, in order to theoretically support
the position of the legislator (which introduced
such an institution in the CPC of Ukraine
and included a number of other ensuring meas-
ures, among its components, in addition to pre-
ventive measures), this legal formation requires
scientific substantiation of within the criminal
procedure law as a specific legal institution.
The issue of application of "measures to
ensure criminal proceedings" before the adop-
tion of the CPC (2012) was not considered in
the scientific literature, since even terminolog-
ically they were not provided for by the legisla-
tion in force at that time (Farynnyk, 2012, p. 4).
Therefore, until 2012, most scholars focused
exclusively on the study of measures of crimi-
nal procedural coercion. After the introduction
of measures to ensure criminal proceedings
into the criminal procedure, scholars identi-
fied these measures with measures of criminal
procedural coercion, for example, L.D. Udal-
ova and V.V. Rozhnova state that measures to
ensure criminal proceedings are always associ-
ated with the use of criminal procedural coer-
cion, since coercion is the key to ensuring that
the application of measures to ensure crimi-
nal proceedings will achieve the goal set out
in part one of Article 131 of the CPC, that is,
effectiveness (efficiency) of proceedings (Udal-
ova, Rozhnova, Savytskyi, 2013, pp. 118-119).
S.M. Smokov (Smokov, Horelkina, 2012, p. 152)
and M.A. Pohoretskyi (Pohoretskyi, Korovaiko,
2013, p. 238) argue that measures to ensure
criminal proceedings and measures of criminal
procedural coercion are identical. Some issues
of application of measures to ensure criminal
proceedings were considered by I.V. Hloviuk,
H.K. Kozhevnikova, M. Myroshnychenko,
V.V. Nazarova and others. These scholars con-
sidered the mechanism and peculiarities of reg-

ulatory mechanism for application of certain
measures to ensure criminal proceedings,
and the issue of their positioning as a specific
legal institution has not been studied compre-
hensively and is of interest for research.

The purpose of the article is to substantiate
scientifically measures to ensure criminal pro-
ceedings as a specific legal institution.

2. Measures to ensure criminal proceed-
ings as a procedural concept

An objective prerequisite for the integration
of legal provisions into an independent legal
institution is the existence of a corresponding
type of social relations (Krushynskyi, 2013,
pp. 532-536). In this regard, the following are
quite reasonably considered to be the features
of a legal institution: homogeneity of fac-
tual content; legal unity (integrity) of provi-
sions; legislative separation (Alekseev, 2010,
pp. 137-138).

The statement that the complex of these
measures is an institution of criminal procedure
law becomes reasonable if the general theoretical
provisions on the general concepts and essence
of alegal institution are extrapolated to the area
of ensuring criminal proceedings. In practice,
the focus of these measures on ensuring criminal
proceedings (which is the reason for their title)
is their essential feature and the grounds for
their separation into a specific institution. How-
ever, of course, the tasks of criminal proceedings
are also achieved through other procedural
actions that do not belong to this group. This
circumstance has logically led some scholars to
deny the expediency of using the term "measures
to ensure criminal proceedings" and to propose
revisions to their system. For example, N.A. Sot-
nyk argues that, based on the content, the term
"measures to ensure criminal proceedings” itself
may be considered inappropriate, since criminal
proceedings in general are ensured not only by
them, but also by a whole arsenal of other meas-
ures, means and actions. Measures of criminal
procedural coercion actually create conditions
for the implementation of the tasks of criminal
proceedings and ensure it compulsorily (Sotnyk,
2016, pp. 254-258). In this regard, the author
even proposes to change the name of "measures
to ensure criminal proceedings” to "measures
of criminal procedural coercion", significantly
changing their list in part two of Article 131
of the CPC, adding other measures provided
for in the Code, and excluding the imposition
of a monetary penalty and temporary access to
things and documents. There is a certain logic
in this, however, in our opinion, the specificity
of these measures is determined by a number
of other interrelated features, the combination
of which allows to allocate such measures to
a separate group of procedural actions, and their
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main functional purpose (to ensure the solution
of the tasks of criminal proceedings) termino-
logically determines their name, which quite
successfully reflects their legal nature.

Like any other procedural concept, meas-
ures to ensure criminal proceedings have imma-
nent features, the totality of which enables
to formulate their scientific definition, since
the thesaurus of Article 3 of the CPC of Ukraine
does not contain their legal definition. In this
regard, O. V. Firman, based on the classification
developed by EM. Kudin, divides all measures
of criminal procedural coercion into: measures
of prevention; measures of termination; provi-
sional measures, and measures to ensure crim-
inal proceedings, which, in his opinion, is only
a group of measures of criminal procedural coer-
cion applied on the basis, under the conditions
and in the manner prescribed by the criminal
procedure law, by state authorities and offi-
cials conducting criminal proceedings, and in
some cases by other persons, against a suspect
or accused, witnesses and victims or other per-
sons to ensure the proper performance of their
procedural duties, prevent possible or eliminate
existing obstacles during criminal proceedings,
obtain evidence, and enforce court decisions
regarding the civil consequences of the case
(Firman, 2014, pp. 231-234).

Therefore, in order to position these
measures as a separate institution, it is neces-
sary to clearly distinguish them as a separate
group, which necessitates their comparison
and determination of the correlation with
other groups of measures that are related to
the group of measures to ensure criminal pro-
ceedings by their content and role (performed
by them in criminal proceedings). In particu-
lar, in the theory of criminal procedure, there
are several approaches to resolving the issue
of correlation between measures to ensure
criminal proceedings and measures of criminal
procedural coercion. The essence of the first
approach is to equate these two concepts. For
example, V.V. Nazarov, relying on the analysis
of the definition of coercive measures in crimi-
nal proceedings, concludes that the measures to
ensure criminal proceedings listed in Article 131
of the CPC, if applied, can ensure the fulfilment
of the tasks of criminal proceedings. More-
over, agreeing with the views of V. Makhov
and M. Pieshkov, who primarily refer to meas-
ures of criminal procedural coercion as preven-
tive measures provided for by law, the author
argues that the concepts of "criminal procedural
coercion" and "measures to ensure criminal pro-
ceedings" are identical, as these measures enable
to identify, collect and store evidence, prevent
possible unlawful behaviour or exclude the pos-
sibility of a suspect or accused to evade inves-
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tigation and trial (Nazarov and Lakhmanyk,
2013, pp. 102-106). This perspective is advo-
cated by H.K. Kozhevnikov, who argues that
the measures to ensure criminal proceedings
provided for in Article 131 of the CPC can fulfil
the main criminal procedural function, that is,
to ensure proper behaviour of the participants
in criminal proceedings, determined by the rel-
evant provisions of the criminal procedure law
(Kozhevnikov, 2012, p. 69).

The second approach to understanding
the above correlation is that the concept of meas-
ures of criminal procedural coercion is broader
in its content and covers measures to ensure
criminal proceedings (Humin, 2013, p. 229).
Indeed, it would not be entirely fair to refer only
to preventive measures as measures of proce-
dural coercion, since coercive nature is inherent
in other procedural actions, including investiga-
tive actions (Nykonenko, 2014).

3. Content of the institution of measures
to ensure criminal proceedings

In general, the theory of legal science has
formulated various definitions of a legal insti-
tution, in particular, as a system of relatively
separate and interrelated legal provisions that
regulate a certain group of homogeneous social
relations (Skakun, 2002, p. 249); as a part
of a branch of law consisting of a set of legal
provisions that regulate qualitatively homoge-
neous social relations (Kelman and Murashyn,
2006, p. 259); as a distinct set of legal provisions
that are part of a branch of law and regulate
a particular type of social relations (Khrop-
aniuk, 1995, p. 292). Indeed, common to all
these definitions is that an objective prerequi-
site for the integration of legal provisions into
an independent legal institution is the exist-
ence of a corresponding type of social rela-
tions (Krushynskyi, 2013, pp. 532-536). In
this regard, the following are quite reasonably
considered to be the features of a legal institu-
tion: homogeneity of factual content; legal unity
(integrity) of provisions; legislative separation
(Alekseev, 2010, pp. 137-138).

The homogeneity of the factual content is
the fact that each legal institution is to regulate
a strictly defined type of social relations (Alek-
seev, 2010, pp. 137-138). As regards the institu-
tion of measures to ensure criminal proceedings,
its provisions regulate a set of social relations
regarding the application of appropriate pro-
cedural measures in order to achieve the effec-
tiveness of criminal proceedings. Furthermore,
there is an obvious sign of homogeneity of fac-
tual content: the whole complex of these social
relations is aimed at achieving the ultimate goal
of solving the tasks of criminal proceedings for-
mulated in Article 2 of the CPC. Indeed, each
of the measures to ensure criminal proceedings
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has its own purpose, which determines its spec-
ificity, grounds and procedure for their applica-
tion, but the general purpose of all these measures
is to ensure the solution of tasks and achievement
of efficiency of a particular criminal proceeding
(Articles 2, 131 of the CPC), but these tasks
can usually be fulfilled only if the participants in
criminal proceedings behave properly. Therefore,
the legal nature of measures to ensure criminal
proceedings is largely determined by the con-
ditions of application of these measures (Lejst,
1981, p. 81), one of which is the failure to perform
orimproper performance of duties by participants
in criminal proceedings, that is, the commission
of a criminal procedural violation - this enables
to assert that these measures are characterised by
legal unity in achieving the goal and the means
of achieving it. The legal unity of the institution
of measures to ensure criminal proceedings lies in
the fact that the rules that form it act as a sin-
gle complex, an integral system of the branch
of criminal procedure law, which comprise: pro-
visions -principles defining the general principles
of application of measures to ensure criminal
proceedings (Chapter 10 of the CPC); provisions
defining the procedure for application of cer-
tain measures to ensure criminal proceedings
(Chapters 11-18 of the CPC); provisions that
determine the procedure for applying provisional
measures during special procedures of criminal

proceedings (Articles 482, 492, 493, 508, 580,
582-586, 597 of the CPC), that is, the legisla-
tive separation of the institution of provisional
measures in criminal proceedings means that its
provisions are externally enshrined in the regula-
tory parts of the CPC in the form of independent
sections and chapters.

4. Conclusions

Thus, measures to ensure criminal proceed-
ings constitute an institution of criminal pro-
cedure law of Ukraine, which is confirmed by
the compliance of the set of legal provisions reg-
ulating them with the features of a legal institu-
tion; as a legal institution, measures to ensure
criminal proceedings are a system of relatively
separate provisions, regulating the interdepend-
ent relations aimed at ensuring criminal pro-
ceedings by regulating the conditions, grounds
and procedure for their application, the range
of participants and the specifics of their legal sta-
tus, as well as liability for violation of the estab-
lished procedure and procedural duties imposed
on them. When distinguishing measures to
ensure criminal proceedings, we proceed from
the understanding of the application of these
measures as an activity-based and practical pro-
cess, during which implementing measures are
taken in relation to the decision of the inves-
tigating judge or court to choose a measure to
ensure criminal proceedings.
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OBIPYHTYBAHHA 3AXO/1I1B 3ABE3IIEYEHHS KPUMIHAJIbHOTO
INPOBA/IVKEHHA AK OKPEMOTIO ITPABOBOI'O IHCTUTYTY

Anoranis. Mema. MeToio cTaTTi € HayKoBe 0OIPYHTYBaHHS 3aXO/iB 3a0e3MeueH st KPUMIHATLHOTO
[POBA/IKEHHS SIK OKPEMOTO TIPABOBOTO iHCTUTYTY. Pesyavmamu. Y crarti 0OrpyHTOBYETHCS TBEPIUKEH-
TSI, 10 3aX0/IN 320€3MeYCHHST KPUMIHATBHOTO TTPOBAIKEHHS € OKPEMUM iHCTHTYTOM KPHMiHAIBHOTO TTPO-
[eCyaJIbHOTO MpaBa. Bei yyacHUKY KPUMIHAIBHOTO MPOBAJKEHHS] MAIOTh JOTPUMYBATHCS [iependadeHoi
3aKOHOM TIPOTeCyaTbHOI (hopMHU HOTO 3iiCHEH ST, BUKOHYBATH TTOKJIa/IeH] Ha HUX 000B’SI3KH Ta T/IKOPS-
TUCST 3aKOHHUM PillleHHSAM. AJI7Ke BUPIIICHHS 3aBaHb KPUMiHAIbHOTO [IPOBAJIKEHHSI 6arato B YoMy 3aJie-
JKUTD Bifl CYMJIIHHOTO BUKOHAHHSA HOTO yYaCHUKAaMU MPOIECYaIbHIX 000B SI3KiB, 1[0 Y CYKYITHOCTI CTBO-
PIOE HAJIEKHI YMOBH 3/1ICHEHHS IPABOCY I 1 3a0e3TedeHHs CYI0BUM 3aXHCTOM MPaB, CBOOOJ | 3AKOHHUX
inTepecis oci6. [Ipote B peasbHOMY KPUMiHAJIBHOMY IIPOIIEC He BCI yUaCHUKH BUKOHYIOTh CBOI TIPOIIECY-
asibHi 000B'SI3KMU, & 3 OIJISILY HA CYBOPICTb MOKJIMBOTO TIOKAPAHHSI IOCUTh YACTO YXUJISIIOTHCSE Bijf Opra-
HIB ZI0CYI0BOTO CJlijIcTBa Ta cyLy. CaMe LM TOSCHIOEThCS HeOOXIAHICT YHOPMYBaHHS CUCTEMU 3aX0/IiB,
CIIPAMOBAHUX Ha 3a0€31eUeHHs] MOKIMBOCTI 31ICHEHHS] KPUMIHAJIBHOTO POBA/ZKEHHST 3 I0TPUMAHHAM
CTaHIAPTy PO3YMHOIO CTPOKY. Bucnoexu. 3pobiieHo BUCHOBOK, 110 3aX0/(1 3a0€31eYeHHs KPUMIHAIBHOTO
IPOBA/PKEHHS CTAHOBJIATD IHCTUTYT KPUMIHAJIBHOTO MPOIECYaIbHOTO MpaBa YKpAiHu, MO MiATBEPIKY-
€THCS BI/IOBIIHICTIO CYKYTIHOCTI TTPABOBUX HOPM, SIKi iX PETYJIOI0Th, 03HAKAM MPABOBOTO iHCTHUTYTY;
SIK [IPABOBUI IHCTUTYT 3ax0/i 3a0€3MeUeHHs] KPUMIHAIBHOTO MIPOBAKEHHS! SIBIISIIOTh COO0I0 CUCTEMY
BIIHOCHO BiZOCOGJIEHUX HOPM, 1[0 PEryJIol0Th B3aEMO3AJIEKHI BIIHOCHHH, TI0B'A3aHi i3 3a0e311e4eHHsIM
KPUMiHATBHOTO ITPOBA/KEHHS MIJITXOM perJiaMeHTallii yMOB, Ii/ICTaB i IPOIeypH iX 3aCTOCYBaHHS, KOJTA
YYACHUKIB Ta 0COOMMBOCTEH iX IPABOBOTO CTAaTYCY, a TAKOK BIAIOBIAAIBHOCTI 32 MOPYIICHHS BCTAHOBJIE-
HOT IPOTIEypH Ta TOKJIAIEHIX Ha HUX TIPOIecyalbHIX 0008 s13KiB. I1i/ yac BHOKpeMJIeHHST 3aX0/1iB 3a06€3-
[eYeHHsT KPUMIHAIBHOTO TTPOBALKEHHS SIK OKPEMOTO iHCTHTYTY 0GIPYHTOBAHO JIyMKY, 1[0 3aCTOCYBAHHSI
11X 3aXO/IiB IIe — JiSA7bHICHO IPAKTUYHUN TIPOIIec, Mijl 4ac SKOTO 3[IICHIOITHCS 3aX0/I1 Peali3ailiiiHoro
XapakTepy IM0/I0 PillleHHsI CIII40T0 YL, Cyy PO 0GpaHHs 3aX0/ly 3a6e3MedeH s KpUMIHAJIBLHOTO [PO-
BA/KEHHS. A 3 TEOPETHYHOI TOUKH 30PY 0BEICHO HASABHICTH O3HAK IIPABOBOTO IHCTUTYTY, @ CaMe: OJTHO-
piHicTb (HAKTUYHOTO 3MICTY; IOPUANYHA EAHICTH (KOMILIEKCHICT) HOPM; 3aKOHOABYA BiIOCOOJIEHICTD.

KirouoBi ciroBa: KprMiHasibHe MpoliecyaibHe MPaBo, KPUMiHAIbHE POBAIKEHHS, 3aX0/n 3abe3re-
YeHHs, CYKYTIHICTh O3HAK, TIPAaBOBUH iHCTUTYT.
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FULL POWERS OF THE HEAD OF A PRE-TRIAL
INVESTIGATION BODY IN THE COURSE

OF A SPECIAL TASK TO DETECT AN ORGANISED
GROUP OR CRIMINAL ORGANISATION’S CRIME

Abstract. Purpose. The purpose of the article is to study certain aspects of exercising the full powers
of the head of a pre-trial investigation body in the course of a covert investigative (search) action such as
a special task to detect criminal activities of an organised group or a criminal organisation. Results. The
article studies the particularities of exercising the full powers of the head of a pre-trial investigation body
in the course of a special task to detect criminal activities of an organised group or a criminal organisation.
The author proves the need to define a clear scope of a special task. It is emphasised that keeping reliable
information about a person secret should consist of changing (i.e., presenting in a false, incorrect form)
the person's data and the purpose of his/her infiltration into the relevant organised group or criminal
organisation, as well as covering (i.e. disguising, concealing) the true intentions, actions and deeds of this
person. Moreover, the documents that require the agent's review are drafted in such a way as to avoid their
familiarisation with information that constitutes a state secret. In the course of this task, it is important to
define the scope of a special task. On the one hand, substantive law stipulates that it is not a criminal offence
for a person who, in accordance with the law, performed a special task by participating in an organised
group or criminal organisation in order to prevent or detect their criminal activities to cause damage to
law enforcement interests, on the other hand, such a person shall be criminally liable for a crime committed
intentionally and combined with violence against the victim, or a serious crime committed intentionally
and involving the infliction of serious bodily harm to the victim or other grave or especially grave
consequences. Conclusions. It is concluded that the head of a pre-trial investigation body at the stage
of approval of the decision on a special task should study and ensure both organisational measures for
implementation (selection, training, safety and maintenance of proper professional and psychological
qualities, rehabilitation and adaptation of performers, and involvement of operational, operational
and technical service’s capabilities); material and technical support; the use of pre-identified (marked) or
bogus (imitation) means), and procedural activities that define the clear scope of a special task considering
the following factors: a) minimisation of possible damage to law enforcement interests; b) most effective
performance of the tasks of criminal proceedings; ¢) keeping reliable information about a person secret.

Key words: head of a pre-trial investigation body, covert investigative (search) actions, special task to
detect criminal activities of an organised group or a criminal organisation, scope of a special task.

dence and provide methodological assistance in
their conduct.

1. Introduction
Covert investigations are a fairly new area

of investigative activities aimed at obtaining
information about the illegal activities of indi-
viduals (groups of individuals), which results in
problems for investigative units related to their
conduct, therefore, it is the head of the pre-trial
investigation body who shall organise and plan
the tactics of covert investigative (search)
actions, take a leading role in obtaining evi-

© D. Mirkovets, 2022

Although the mandatory elements of proce-
dural actions are defined by the legislator, some
of them cannot be provided for by the law due
to the uniqueness of each covert investigative
(search) action, and as a result, this leads to vio-
lations of the CPC of Ukraine, including unlaw-
ful restriction of rights and freedoms of a person
(Komarnytska, 2015, pp. 17-26).
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Therefore, conducting covert investigative
(search) actions by investigators and using
their results in criminal proceedings requires
special control by the head of the pre-trial
investigation body as a participant in criminal
proceedings responsible for: comprehensive, full
and impartial investigation of the circumstances
of the criminal proceedings and identification
of circumstances that exonerate the suspect,
the accused, as well as mitigate his or her punish-
ment (CPC of Ukraine, Article 9, part 2); organ-
isation of the pre-trial investigation, including
the legality and timeliness of its "covert” stage
(CPC of Ukraine, Article 39, part 1); taking
measures to eliminate violations of the law
in case of their admission by the investigator,
including during covert investigative (search)
actions (CPC of Ukraine, Article 39, part 2,
para. 4).

Some aspects of exercising full powers by
the head of the pre-trial investigation body in
the course of CISA have been studied in the disser-
tationsby A.S. Omelianenko "Exercise of the inves-
tigator's full powers to conduct covert investi-
gative (search) actions” (2015), Yu.V. Kolesnyk
"Investigative and covert investigative (search)
actions as forensic means of investigator's activi-
ties in pre-trial investigation" (2016), O.M. Salo
"Exercise of powers by the head of pre-trial inves-
tigation body in conducting covert investigative
(search) actions" (2018). However, the problems
of exercising the full powers of the head of a pre-
trial investigation body in the course of a special
task to detect criminal activities of an organised
group or a criminal organisation, in particular, his/
her direct participation in the organisation of such
covert investigative (search) action have not been
studied.

The purpose of the article is to study certain
aspects of exercising the full powers of the head
of a pre-trial investigation body in the course
of a covert investigative (search) action such
as a special task to detect criminal activities
of an organised group or a criminal organisation.

2. Particularities of the regulatory forma-
tion of the institution of covert investigative
(search) actions

For most European countries, procedural
actions that are similar to domestic covert inves-
tigative (search) actions have long been com-
monplace. It should be noted that at the time
of adoption of the previous CPC (1960s), cov-
ert activities were considered synonymous with
state secrets. And the term "covert" was not
familiar and acceptable to the ideology of crim-
inal procedure and was not used in the CPC
of 1960. On the contrary, the criminal proce-
dure was associated with the principle of pub-
licity and openness. The legislation of the time
did not provide for covert investigative (search)
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actions as a type of investigative action (Vil-
hushynskyi, 2014, pp. 12-15).

Moreover, the state had an effective system
of control over the individual, as well as tacit
control in the form of total monitoring (oper-
ational and investigative activities) of public
life to obtain any information, which was vir-
tually unknown to society. Search operations
in the system of proving were used only as ori-
entation information, which required further
legalisation through formal public (sometimes
understood as legal) investigative actions.

However, over time, the regulatory mecha-
nism for search operations, which had previously
been in the "shadow" of departmental instruc-
tions and orders, most of which were restricted
and unknown to citizens, was naturally reflected
in the CPC. Therefore, it took almost four dec-
ades for the amendments to Articles 65, 66, 187
of the CPC (1960) to be introduced in 2001,
according to which the records of search oper-
ations with annexes obtained in the established
manner were allowed to be recognised as sources
of evidence, and the interception of information
from communication channels was directly
granted the status of an investigative action.

The model of investigative proving that
existed in the CPC (1960), which was based
on strict regulatory mechanism for and defini-
tion of the concepts of proving and evidence,
retrospective knowledge of the circumstances
of the crime, the prosecution's monopoly on
the formation of evidence in the case, the pre-
sumption of proving as a result of any investiga-
tive action, was replaced by the model of logical
proving (Kostin, 2003, p. 9).

According to this model, proving is
of an exclusively logical nature and is carried
out only in court. The formation and verifica-
tion of factual data is an undoubtedly important
factual (informational) basis for logical proving.
Furthermore, the emphasis in procedural guar-
antees of observance of the law during covert
investigative (search) actions has been shifted
from mechanical compliance with the proce-
dural form to the institutions of judicial control
and sanctions for declaring the obtained factual
data inadmissible. For example, the ground for
conducting and/or using the results of most
covert investigative (search) actions is obtain-
ing a court order (Mirkovets, 2014).

The institution of covert investigative
(search) actions is organically integrated into
the model of logical proving, conceptually
adopted by the new CPC of Ukraine.

3. The role of the head of the pre-trial
investigation body in the preparation and con-
duct of covert investigative (search) actions

Institution of covert investigative (search)
actions has led to common cases of a criminal
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act provoked by law enforcement officers them-
selves in investigative and judicial practice.
As a rule, such provocative actions take place
among criminal offences in the field of drug traf-
ficking and corruption-related criminal offences
related to obtaining undue advantage.

As a result, the head of the pre-trial inves-
tigation body should pay special attention to
compliance with the requirements of the CPC
of Ukraine regarding the existence of grounds
for covert investigative (search) actions.

Moreover, at the procedural level, the head
of the pre-trial investigation body is only
authorised to approve the investigator's deci-
sion to conduct a covert investigative (search)
action, that is, a special task to detect criminal
activities of an organised group or a criminal
organisation (CPC of Ukraine, Article 272,
part 2).

A special task to detect criminal activities
of an organised group or criminal organisation
is a set of actions carried out in accordance with
the requirements of Article 272 of the CPC
of Ukraine involving full-time and non-regular
covert employees who are infiltrated into organ-
ised groups and criminal organisations, illegal
armed groups for a short time (tactically) under
the cover of a legend.

Pursuant to clause 1.13 of the Instruction on
the organisation of covert investigative (search)
actions and the use of their results in criminal
proceedings, the performance of a special task to
detect criminal activities of an organised group
or criminal organisation consists in the organ-
isation by the investigator and the operational
unit of the infiltration of a person authorised by
them, who performs a special task, in accord-
ance with the law, to an organised group or
criminal organisation under the cover of a leg-
end to obtain things and documents, informa-
tion about its structure, ways and methods
of its criminal activities, which are relevant to
the investigation of a crime or crimes committed
by these groups (Order of the General Prosecu-
tor's Office of Ukraine, the Ministry of Inter-
nal Affairs of Ukraine, the Security Council
of Ukraine, the Ministry of Finance of Ukraine,
the Administration of the DPS of Ukraine
and the Ministry of Justice of Ukraine On
the approval of the Instructions on the organ-
ization of undercover investigative (search)
actions and the use of their results in criminal
proceedings, 2012).

Such special task as a covert investigative
(search) action is carried out by these persons
on the ground of a relevant decision (investiga-
tor's decision agreed with the head of the pre-
trial investigation body or prosecutor's deci-
sion) with the reliable information about
the person kept secret, justification of the scope

of the special task and the use of special bogus
(imitation) means.

The purpose of this set of measures is to
obtain significant information by an undercover
officer who has been infiltrated into the crimi-
nal environment through direct communica-
tion with persons of interest and has a number
of general and special tactics.

In this regard, when approving the relevant
decision by the head of the pre-trial investiga-
tion body, the focus should be on the following:

1. Keep reliable information about the person
in secret, as well as develop an appropriate legend
for infiltrating an authorised person into an organ-
ised group or criminal organisation (legend);

2. Define and justify the scope of the special
task;

3. Determine and prove expediency of using
special bogus (imitation) means;

4. Ensure that the qualification and circum-
stances of the criminal proceedings under inves-
tigation comply with the purpose of the meas-
ure - only in respect of grave or especially grave
crimes committed by an organised group or
criminal organisation.

Generally speaking, a legend is far-fetched
information about yourself, someone who
performs secret tasks. The use of a legend as
a prerequisite for introducing a covert officer
into an organised criminal group is specified in
part 3 of Article 13 of the Law of Ukraine “On
the Organisational and Legal Basis of Combat-
ing Organised Crime” (1993).

Therefore, keeping reliable information
about a person secret should consist of chang-
ing (i.e., presenting in a false, incorrect form)
the person's data and the purpose of his/her
infiltration into the relevant organised group
or criminal organisation, as well as covering
(i.e., disguising, concealing) the true intentions,
actions and deeds of this person.

Moreover, the documents that require
the agent's review are drafted in such a way as
to avoid their familiarisation with information
that constitutes a state secret.

It is important to define the scope of a spe-
cial task. On the one hand, substantive law stip-
ulates that it is not a criminal offence for a per-
son who, in accordance with the law, performed
a special task by participating in an organised
group or criminal organisation in order to
prevent or detect their criminal activities to
cause damage to law enforcement interests, on
the other hand, such a person shall be crimi-
nally liable for a crime committed intentionally
and combined with violence against the vic-
tim, or a serious crime committed intentionally
and involving the infliction of serious bodily
harm to the victim or other grave or especially
grave consequences.
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In addition, a covert employee is not liable
for any damage or losses caused by him if his/
her actions were necessary for the execution
of the task, and the damage or losses caused by his/
her actions are reimbursed by the state budget.

Consequently, the performance of a special
task requires serious and thorough preparation,
which includes such organisational measures
as careful selection and training of a candidate,
management and control of his/her activities,
material and technical support of the agent
operation, and adaptation of the person to life in
normal conditions after its completion.

The peculiarity of organising a special task is
to ensure the integrated use of forces and means
in order to solve the tasks that determine
the use of this type of activities. Most of these
measures require preliminary preparation using
qualified methods (operative guideline, visual
observation of a person, place, thing, preventive
and search measures).

4. Conclusions

Therefore, at the stage of approval
of the decision on a special task, the head
of a pre-trial investigation body should
study and ensure both organisational meas-
ures for implementation (selection, train-
ing, safety and maintenance of proper
professional and psychological qualities,
rehabilitation and adaptation of perform-
ers, and involvement of operational, opera-
tional and technical service’s capabilities);
material and technical support; the use
of pre-identified (marked) or bogus (imi-
tation) means), and procedural activities
that define the clear scope of a special task
considering the following factors: a) mini-
misation of possible damage to law enforce-
ment interests; b) most effective perfor-
mance of the tasks of criminal proceedings;
¢) keepingreliable information about a person
secret.
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IMIOBHOBAJKEHHS KEPIBHUKA OPTAHY JOCY/1I0BOT'O
PO3CJIIYBAHHS IIT YAC BUKOHAHHS CIIEIIIAJIBHOTO 3ABJAHHS
3 PO3KPUTTA 3JIOYNHHOI AIAJIbHOCTI OPTAHI30BAHOI TPYIIA

Y1 3JI0YNHHOT OPTAHI3AIIIL

Anorauis. Mema. MeToio cTaTTi € I0CJI/PKEHHS] OKPEMUX aclleKTiB peasiisallii TOBHOBasKeHb KepiB-
HUKA OPTaHy Z0CYZ0BOTO PO3CITIAYBAHHS i/l Yac TMPOBEACHHS TaKOi HETIACHOI CJiauoi (PO3IIyKOBOI)
i1, 9K BUKOHAHHS CIIEI[Ia/IbHOTO 3aBJIaHHS 3 PO3KPUTTS 3JI0YMHHOI [IISVIBHOCTI OPraHi30BaHOl TPyIH Yn
3JI0YMHHOT opranizarii. Pesyavmamu. Jlocrijkeno ocobauBoCTI peasisaiii TOBHOBaKEHb KePiBHUKA
OpraHy JIOCy/ZI0BOTO PO3CJI/IyBaHHS ITi/[ YaC BUKOHAHHS CIEI[iaIbHOTO 3aBJAHHS 3 PO3KPUTTS 3JI0YUHHOI
JiSIBHOCTI OPraHi30BaHOI IPYIU UM 3J0YMHHOI opraHizaiii. OGrPyHTOBAHO HEOOXiJHICTD BUSHAYEHHSI
YiTKMX MeK BUKOHAHHSI CIIENiaibHOTO 3aB/antst. Harosomiero, 1o 36epekeH st B TAEMHUIL IOCTOBIPHUX
BifomMOCTEl PO 0cOOY Mae MoJAraT Yy 3MiHi (TOOTO MOAAHHI B HENIPABAMBOMY, HEIIPABUJILHOMY BUTJIS-
1i) maHux ocoOu i MeTH il IPOHMKHEHHS Y BIAMOBIAHY OpraHi3oBaHy IpyIy 4d 3JI0YMHHY OpraHisaliiio,
a TakoK y MPUKPHUTTI (TOOTO MaCKyBamHHi, TPUXOBYBAHHI) CIPaB/KHiX HaMipiB, Aiil Ta BUMHKIB Ii€T 0CO-
6u. CBOEIO YEProro JOKYMEHTH, sIKi II0TPeOYIOTh 03HANOMIIEHHS areHTa, CKJIAJaloThCsl TAKUM YMHOM, 1100
YHUKHYTH iX O3HAHOMJIEHHS 3 iH(OPMAIlI€o, 1[0 CTAHOBUTD JIep:KaBHY TAEMHUINO. Besnke 3HaueHHS
Y BUKOHAHHI BKa3aHOTO 3aBJAHHS Mac caMe BU3HAYCHHS MEX CIeIialbHOro 3aBJantsl. 3 0HOTO GOKY,
HOpPMaMU MaTepiaJibHOro TpaBa mepeadaueHo, Mo He € KPUMIHAIBHUM IIPABOIOPYIIEHHIM BUMYIICHE
3aTOIAHHA IKOAM MPABOOXOPOHIOBAHUM iHTEpecaM 0co0010, sIKa BIAMOBIAHO 0 3aKOHY BUKOHYyBaja
crierfiajibHe 3aBatHst, 0epydr y4acTh B OpraHi3oBaHiil TPy UM 3JT0YMHHIN OpraHisaliii 3 METOIO momepe/-
SKEHHST YK PO3KPUTTS iX KPUMiHATbHO-IIPOTUIIPABHOI AiSJIBHOCTI, 3 HIIOTO — Taka ocoba IijIsrae Kpumi-
HAJIbHIN BiJIMIOBIIAZTBHOCTI 32 3JI0YMH, BYUMHEHUI YMUCHO 1 TIOEIHAHWH 3 HACUJILCTBOM HAJl TIOTEPIILIINM,
ab0 TSKKHI 3JI04MH, BANHEHUET YMICHO i MOB’SI3aHUI 31 CIPUYMHEHHSIM TSZKKOTO TiJIECHOTO YITKOJIKEH-
HsT TIOTEPITIIOMY 200 HACTAHHSM IHINX TSKKUX 200 0COOJIMBO TSKKHUX HACIIAKIB. Buchosxu. 3pobie-
HO BHUCHOBOK, 1[0 KEPIBHUKOM OPTaHy JI0CY0BOTO PO3CJIiTyBaHHS Ha eTalli MOTO/KeHHS PillleHHd 10/10
BUKOHAHHSI CHENialibHOr0 3aBJaHHs MAIOTh OyTH BUBYEH] Ta 3abesneveni sk opramizamiiini 3axou pea-
nizanii (106ip, MAroTOBKa, Ge3IeKa Ta MATPUMAHHA HATCKHNX TPOPECiNHNX i MCUXOMOTIYHUX STKOCTEH,
peabiiTanis Ta aganTaifis BUKOHABIIIB, 3aIy4eHHsT MOKINBOCTEN OIIEPaTUBHOI Ta ONepaTUBHO-TEXHIYHOT
caysk0u; Matepiajibhe 1 Texuiune 3abesleuens; BAKOPUCTAHHSI 3a3a1eriap inenTudikoanux (momivye-
HuX) abo HecrpapxkHix (iMiTaiiiHux) 3aco6iB), TaK i IPoOIECYaIbHI 3 BUSHAYCHHSAM YITKUX MEK BUKO-
HaHHsI CIEIiaIbHOTO 3aBJaHHs 3 000B’I3KOBUM yPaXyBaHHAM TaKUX YMHHUKIB: ) MIHIMi3aIlii MOKJIUBOI
IIKO/IM TIPABOOXOPOHIOBAHMM iHTepecam; ) Hallb1/IbI eheKTHBHOTO BHKOHAHHS 3aBIaHb KPUMIHAIBHOTO
[POBaJIKEHHST; B) 30€PEKEHHS Y TAEMHUILI IOCTOBIPHUX BiloMOCTEH 11po 0C00Y.

KuiouoBi ci1oBa: KepiBHIK OpraHy JJ0CY0BOTO PO3CJilyBaHHs, HErVIACHI cJtitdi (PO3IIyKOBi) i, crie-
IiaJibHe 3aBAaHHs 3 PO3KPUTTS 3JIOYMHHOI [IisITbHOCTI OPraHi30BaHOi TPYNU YK 3JIOYMHHOI OpraHisartii,
MEKi CTIeTIiaTbHOTO 3aB/IaHH.
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