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SOME ASPECTS OF ACTIVITIES OF THE HEAD
OF A PRE-TRIAL INVESTIGATION BODY DURING
COVERT INVESTIGATION

Abstract. Purpose. The purpose of the article is to study the problematic issues of exercising the full
powers of the head of a pre-trial investigation body during covert investigative (search) actions and,
allowing for the practice of pre-trial investigation bodies, to propose ways to resolve them. Results. The
author emphasises that today the issues of conducting covert investigative (search) actions with respect to
victims (or persons against whom a crime is being prepared) with their consent are particularly relevant.
This practice is not only an effective means of collecting evidence, but also contributes to the timely
suppression of unlawful acts and ensures the safety of persons involved in criminal proceedings. There
are many reasons why covert investigative (search) actions have not yet become an effective remedy
against crime. Meanwhile, the main ones are related to legislative gaps, vividly illustrated by the practice
of applying Article 273 of the Criminal Procedure Code of Ukraine that regulates the manufacture and use
of identified (marked) and bogus (imitation) means for specific covert investigative (search) actions. The
author identifies the need to impose on the head of the pre-trial investigation body the duty to approve
the investigator's decision to terminate further covert investigative (search) action, if this is no longer
necessary, and subsequently inform the investigating judge who authorised the covert investigative
(search) action of the decision to terminate this investigative action. The head of the pre-trial investigation
body and prosecutor (as authorised decision-makers on the use of pre-identified (marked) or bogus
(imitation) means) should entrust operational units to manufacture pre-identified (marked) or bogus
(imitation) means, which in turn should record in separate investigative reports the fact of identification
and delivery of the relevant means to the person. Conclusions. It is concluded that despite the positive
experience of implementing the provisions of the Criminal Procedure Code of Ukraine, some issues
of the regulatory framework for the full powers of the head of a pre-trial investigation body have not been
fully resolved and require the development of legislative provisions with due regard to the need to ensure
rights and freedoms and increase the efliciency of criminal proceedings.

Key words: head of a pre-trial investigation body, covert investigative (search) actions, operational or
controlled procurement, controlled supply.

1. Introduction

The head of a pre-trial investigation body is
one of the main participants in criminal proce-
dural relations on the part of the prosecution.
The criminal procedure law entrusts the head
of the pre-trial investigation body with resolv-
ing fundamental issues of ensuring the proper
level of legality, timeliness and efficiency
of the procedural activities of investigators, for
the implementation thereof he or she is vested
with the relevant full powers.

Despite the fact that the procedural figure
of the head of the pre-trial investigation body is
of significance in the science of criminal proce-
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dure and law application, there are still numerous
problems that complicate or reduce the effective-
ness of the procedural activities of this participant
in pre-trial proceedings. In addition, it should be
considered that the presence of the head of a pre-
trial investigation body as an independent par-
ticipant in criminal procedural legal relations in
criminal proceedings has led to heated academic
debate. In the modern science of criminal pro-
cedure, the full powers of this participant, their
content, scope, functions and other issues are
almost the central focus of research.

Improving the procedural and organi-
sational forms of exercising full powers by
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the head of a pre-trial investigation body has
been under the focus in the studies by many
domestic and foreign procedural schol-
ars (V.P. Ashytko, E.I. Voronin, Yu.V. Der-
ishevy, V.V. Kalnytskyi, PI  Miniukov,
M.A. Pogoretskyi, V.A. Sementsov, O.Yu.
Tatarov, L.D. Udalova, V.I. Farynnyk,
M.M. Cherniakov, H.P. Khimicheva), who have
contributed to making reasonable proposals for
improving the national criminal justice system.
However, some issues, in particular in the course
of covert investigative (search) actions, still
remain unresolved.

The purpose of the article is to study
the problematic issues of exercising the full pow-
ers of the head of a pre-trial investigation body
during covert investigative (search) actions
and, allowing for the practice of pre-trial inves-
tigation bodies, to propose ways to resolve them.

2. Role of the head of the pre-trial investi-
gation body during covert investigation

The analysis of practice reveals that dur-
ing the pre-trial investigation, situations often
arise when, in order to prevent the commission
of a grave crime or crime of special gravity or
to stop it, it becomes necessary to immediately
remove information from transport telecommu-
nication networks, examine a publicly inaccessi-
ble place, dwelling or other property of a person,
conductaudio and video monitoring of the place,
etc. We fully advocate the perspective of those
scholars who propose to formulate the relevant
provisions of the CPC of Ukraine in this way as
to clearly regulate the possibility of conducting
any covert investigative (search) action before
the ruling of the investigating judge is issued
(Bahrii, M.V. (2015, p. 88; Kerevych, Klym-
chuk, 2015, pp. 243-244; Luk’ianchykov, 2015,
pp. 5-6).

A comprehensive analysis of the provisions
of Chapter 21 of the CPC of Ukraine gives
grounds to assert that the possibility of con-
ducting a covert investigative (search) action
before the ruling of the investigating judge
is issued is provided only for the observation
of a person, thing or place and for establishing
the location of a radio electronic device.

According to the CPC of Ukraine,
Article 250, part 1, the legislator emphasises that
covert investigative (search) actions may be
conducted before the ruling of the investigating
judge is issued only in cases provided for by this
Code. However, the possibility of using the pro-
visions of Article 250 of the CPC of Ukraine is
only mentioned in Articles 268 and 269. There-
fore, O.I. Poliukhovych’s perspective seems to
be well-reasoned, because under the current reg-
ulatory framework, the application of the provi-
sions of Article 250 of the CPC of Ukraine for
the immediate commencement of all other cov-
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ert investigative (search) actions (except for
establishing the location of an electronic device
and surveillance of a person, thing or place) is
unlawful. Therefore, evidence obtained in this
manner should be declared inadmissible (Poli-
ukhovych, 2017, pp. 106—113).

Moreover, with the purpose of preventing
possible violations of the criminal procedure
law, when an investigator decides to conduct
covert investigative (search) actions, includ-
ing in exceptional urgent cases as defined in
Article 250 of the CPC of Ukraine: observation
of a place or thing, and in urgent cases — of a per-
son (Article 269 of the CPC of Ukraine); obtain-
ing data from electronic information systems or
a part thereof, access to which is not restricted
by its owner, holder or keeper or is not related
to overcoming the logical protection system
(part 2 of Article 264 of the CPC of Ukraine);
establishing the location of a radio electronic
device (Article 268 of the CPC of Ukraine), we
consider it a correct practice to approve such
decisions by the head of the pre-trial investiga-
tion body.

In addition, according to the Instruction
on the organisation of covert investigative
(search) actions and the use of their results in
criminal proceedings, depending on the crime
under investigation and the status of the per-
son in respect of whom the covert investigative
(search) action is being conducted, and other
factors, the head of the pre-trial investigation
body is authorised to approve the investiga-
tor's instruction to conduct a covert investiga-
tive (search) action to the head of another law
enforcement body, including one under juris-
diction thereof the site of the criminal offence is
not located, justifying such necessity.

Nevertheless, the relevant powers are pro-
vided only at the regulatory level. However,
considering the positive practice, they should
be reflected in the provisions of the CPC
of Ukraine, and therefore it is proposed to
supplement the CPC of Ukraine, Article 246,
part 6, with the following provision: "In order
to ensure the effectiveness of the pre-trial inves-
tigation, the investigator conducting the pre-
trial investigation of a criminal offence may
entrust, with the consent of the head of the pre-
trial investigation body, the authorised opera-
tional units of another law enforcement body,
including one under jurisdiction thereof the site
of the criminal offence is not located, to conduct
covert investigative (search) actions, justifying
such necessity”

It should be noted that today the issues
of conducting covert investigative (search)
actions with respect to victims (or persons
against whom a crime is being prepared) with
their consent are particularly relevant. This
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practice is not only an effective means of collect-
ing evidence, but also contributes to the timely
suppression of unlawful acts and ensures
the safety of persons involved in criminal pro-
ceedings.

For example, visual surveillance of a person
who is being threatened with murder, forced to
fulfil or fail to fulfil civil law duties, or extorted
money, allows to detain the perpetrators
at the time of the attempted crime and pre-
vent it from being committed; visual surveil-
lance of the place allows to record the actions
of the perpetrators of the attempted robbery,
theft, etc; visual surveillance of a thing allows
to prevent the illegal seizure of a motor vehicle,
to obtain evidence of an attempt to commit this
criminal offence by a particular person or group
of persons. Similarly, locating a radio electronic
device belonging to the victim (or a person
against whose life, health or property, according
to information entered in the URPI, a crime is
being prepared) greatly simplifies the organi-
sation of visual surveillance. Monitoring a per-
son's mobile and/or landline phone enables to
identify the communication devices used by
the perpetrators and determine their current
location, obtain the necessary materials for con-
ducting a phonoscopic examination, as well as
information important for making and justify-
ing the necessary procedural decisions.

Unfortunately, the provisions of the CPC
of Ukraine do not allow such covert investi-
gative (search) actions to be carried out with-
out a ruling of the investigating judge, even if
the victim consents and initiates them. Social
relations ensuring the security of persons
involved in criminal proceedings should be reg-
ulated not by a special law, but by a separate
chapter of the CPC of Ukraine.

In our opinion, Article 246 of the CPC
of Ukraine should provide that covert investi-
gative (search) actions under Articles 260-264,
267-270 of the CPC of Ukraine in respect
of a person and property in his/her posses-
sion may be conducted with his/her consent
on the basis of the decision of the investigator
approved by the head of the pre-trial investiga-
tion body or the prosecutor. Moreover, the fac-
tual data obtained as a result of these actions
may be used as evidence in criminal proceedings
on the grounds and in the manner prescribed by
the CPC of Ukraine.

According to D. Serhieieva, more than 85%
of the world grave crimes or crimes of special
gravity are solved due to covert investigative
means, and the results of most covert means are
recognised as judicial evidence by the courts
of Western countries (Serhieieva, 2016, p. 487).
However, an analysis of the practice of using
the institution of covert investigative (search)

actions shows that only 7% of their results are
recognised as evidence by domestic courts.

There are many reasons why covert inves-
tigative (search) actions have not yet become
an effective remedy against crime. Meanwhile,
the main ones are related to legislative gaps,
vividly illustrated by the practice of applying
Article 273 of the Criminal Procedure Code
of Ukraine that regulates the manufacture
and use of identified (marked) and bogus (imi-
tation) means for specific covert investigative
(search) actions.

Some scholars propose to use in the con-
text of Article 273 of the CPC a much wider list
of means, such as, in addition to the already listed,
means of disguise (material tools for changing
the appearance of participants in covert investi-
gative (search) actions, their devices, equipment,
premises and transport), means of cover-up
(written and oral disinformation (including doc-
uments) with respect to the participants in cov-
ert investigative (search) actions, their devices,
equipment, premises and transport, etc.

This provision does not provide a clear defi-
nition of the procedure for the production, crea-
tion of identified (marked) or bogus (imitation)
means for conducting specific covert investi-
gative (search) actions, recording, which in
practice gives rise to ambiguous interpretation
of this provision and contradictory decisions by
the courts in such cases.

The Instruction on the procedure for con-
ducting controlled supply, controlled and oper-
ational procurement of goods, items, things,
services, documents, means and substances,
including those prohibited for circulation, from
individuals and legal entities, regardless of own-
ership specifies that during a controlled supply,
controlled and operational procurement, the use
of pre-identified (marked) and bogus (imita-
tion) means shall be recorded in the proper man-
ner (Order of the Ministry of Internal Affairs,
the Security Service of Ukraine and the Min-
istry of Finance of Ukraine on the approval
of the Instructions on the procedure for the con-
trolled supply, controlled and operational pro-
curement of goods, objects, things, services,
documents, means and substances, including
those prohibited for circulation, from individ-
uals and legal entities regardless from forms
of ownership, 2017).

In general, identification (marking) of means
(things, documents, substances) is a measure
related to the covert addition or application
of specially manufactured means, including
chemical and technical means, to objects or
substances in order to track the movement
of marked objects and substances, their traces
and to clarify other circumstances relevant to
the performance of operative-search activities.
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In addition, the production and use
of bogus (imitation) means should be defined
as a set of measures that consists in the produc-
tion, storage and use of things and documents
with full or partial change of basic data about
a person and fictitious attributes of the docu-
mentary registration of an enterprise or organ-
isation, separate premises, vehicle and a story
about their purpose and activities in order to
ensure non-disclosure of the actual information
about the persons conducting or involved in
the conduct.

In practice, there are different perspectives
on these things, even in criminal proceedings
that have been subject to review by the Supreme
Court of Ukraine and the Supreme Court.

For example, while the CPC of Ukraine,
Article 273, part 2, stipulates that the manufac-
ture and production of bogus (imitation) means
shall be documented in a relevant manner, in
compliance with the requirements of Articles
104, 106, 252 of the CPC, this provision does
not mention the procedure for documenting
identified (marked) means at all. Moreover,
the mechanism of transferring bogus (imita-
tion) means (things, documents, etc. or marked
material objects) to a person for use in a specific
covert investigative (search) action is not reg-
ulated.

For example, in one case, the actions
of the prosecution, which were formalised
in single records on the course and results
of a covert investigative (search) action, such
as control over the commission of a crime as
the process of identifying funds and their
delivery to a person for further transfer to
a person (case No. 727/6661/15-k), were rec-
ognised as justified and lawful. In other cases,
the process of identification of banknotes by
the prosecution was carried out by separate
records of inspection and separate records
of handing over to the person for further trans-
fer to the person (cases No. 127/23772/16-k
and No. 715/1591/17-k).

In our opinion, it is the head
of the pre-trial investigation body and the prose-
cutor (as authorised decision-makers on the use
of pre-identified (marked) or bogus (imita-
tion) means) should instruct operational units
to manufacture pre-identified (marked) or
bogus (imitation) means, which in turn should
record in separate investigative reports the fact
of identification and delivery of the relevant
means to the person.

In addition, the full powers of the head
of the pre-trial investigation body (defined in
Article 39 of the CPC of Ukraine) should be
supplemented by the right to entrust opera-
tional units to manufacture and use identified
(marked) or bogus (imitation) means.
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3. Problematic issues of the regulatory
framework for the activities of the head
of the pre-trial investigation body during cov-
ert investigation

As practice reveals, the issue of initiating
the question of the need to conduct a cov-
ert investigative (search) action such as con-
trol over the commission of a crime before
the prosecutor remains problematic (Article 271
of the CPC of Ukraine).

We advocate O. Tatarov’s perspective that
situations are common when the investigator
orally or in writing (providing a certificate with
appropriate justification) proves to the prosecu-
tor that he needs to make a decision to control
the commission of a crime. However, this does not
contribute to saving procedural time and ensur-
ing the fulfilment of the tasks of criminal proceed-
ings, as it creates additional obstacles to urgent
actions in terms of operational or controlled
procurement, controlled supply, special investi-
gative experiment, and simulation of the crime
scene. These forms of control over the commis-
sion of a crime do not involve interference with
private communication or other restrictions on
the constitutional rights and freedoms of a per-
son, and therefore should be carried out by anal-
ogy with the performance of a special task to
uncover the criminal activities of an organised
group or criminal organisation (Tatarov, 2016,
pp.72 73). In this regard, the scholar's perspective
regarding the decision to control the commission
of a crime by analogy with Article 272 of the CPC
of Ukraine, i.e. on the basis of the investigator's
resolution with the consent of the head of the pre-
trial investigation body or the prosecutor's reso-
lution, is quite correct.

Moreover, inconsistencies and some short-
comings in the procedure for completing cov-
ert investigative (search) actions do not con-
tribute to ensuring constitutional guarantees
of rights and freedoms. For example, the CPC
of Ukraine, Article 249, part 5, stipulates that it
is the prosecutor's duty to decide to terminate
further covert investigative (search) actions
if they are no longer necessary. However, by
mentioning only this duty of the prosecutor in
the provisions of the CPC, the legislator has not
fully protected the rights of persons subject to
covert investigative (search) actions (Kyrpa,
2013, p. 218).

In this case, there is no control (includ-
ing judicial control) over the implementation
of such actions in the course of covert investi-
gative (search) action. In particular, there are
no guarantees of termination of further inter-
ference with a person's private communication
after the result of a covert investigative (search)
action has been achieved, but the investigating
judge's ruling has not expired.
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The Ministry of Internal Affairs took
some measures to unify the practice of early
termination of covert investigative (search)
actions and agreed with the Prosecutor
General's Office (Letter No. 04/2/1-2665
outgoing No. 13 of 27 December 2013)
the perspective that early termination is
the completion of covert investigative (search)
actions by the decision of the prosecutor before
the expiry of the investigating judge's decision
in the presence of circumstances that prevent
the achievement of the purpose of the inves-
tigation. Moreover, an intrusion with inspec-
tion of the object, during which the purpose
is achieved (Article 267 of the CPC), estab-
lishment of the location of a radio electronic
device and its seizure (Article 268 of the CPC),
detention of a person subject to audio or video
surveillance (Article 260 of the CPC), confine-
ment of a suspect in relation to whom informa-
tion was taken from transport communication
channels (Article 263 of the CPC), surveil-
lance of a person (Article 269 of the CPC) do
not require a separate the prosecutor’s deci-
sion on early termination of a covert investi-
gative (search) action due to the achievement
of the purpose of the action.

In our opinion, it would be correct to impose
on the head of the pre-trial investigation body

the duty to approve the investigator's deci-
sion to terminate further covert investigative
(search) action, if this is no longer necessary,
and subsequently inform the investigating
judge who authorised the covert investigative
(search) action of the decision to terminate this
investigative action.

The novelty proposed will regulate the prac-
tice of completing covert investigative (search)
actions and will optimise the activities related
to early termination of covert investigative
(search) actions, in case of its termination
before the expiry of the investigating judge's
ruling due to the achievement of the purpose
of the investigation, for example, establishing
the location of a mobile terminal, searching for
a person who evaded the investigation, record-
ing the fact of obtaining an unlawful benefit
with the detention of a person, etc.

4. Conclusions

Therefore, despite the positive experience
of implementing the provisions of the CPC
of Ukraine, some issues of the regulatory frame-
work for the full powers of the head of a pre-trial
investigation body have not been fully resolved
and require the development of legislative pro-
visions with due regard to the need to ensure
rights and freedoms and increase the efficiency
of criminal proceedings.
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OKPEMI ACIIERTH AIAJbHOCTI KEPIBHUKA OPTAHY 1OCYJOBOTO
PO3CIIAYBAHH IIIT YAC HEIVTIACHOT'O PO3CJIIAYBAHHA

Anoraris. Mema. Metoo cTaTTi € OCTIKEHHS TPOOIEMHUX THTaHb Peasizalil MOBHOBAKEHD
KepiBHUKA OpPraHy J0CYJ0BOTO PO3CJIiIyBaHHS i/ Yac MPOBEIEHHST HETJIACHUX CJIiuuX (PO3IIYKOBUX )
it Ta 3 ypaxyBaHHAM MTPAKTUKH JiJIBHOCTI OPTaHiB JI0CYI0BOTO PO3CJIilyBaHHS 3alIPOIIOHYBAHHS LIS~
xiB ix BupimenHs. Pesyavmamu. HaroJoueHo, 110 Ha CbOrojiHi 0c06IMBO aKTYaJIbHUMUE € IUTAHHS [IPO-
BEJICHHS CTOCOBHO TOTEPINX (a60 0cib, MoA0 AKUX TOTYIOTh YUMHEHHS 3104MHY ) 32 iX 3r0I0I0 Hermac-
HUX caigunx (posurykosrx) Aill. Taka mpakthka € He Jmnre epeKTHBHUM 3ac000M 30MpPaHHS 10Ka3iB,
a i CIpUsie CBOEUACHOMY NPUITMHEHHIO IPOTUIIPABHUX 1ii, 3a0e3neueHH o Oesneku ocil, ki GepyTh yuacTh
Y KpUMiHAJIBHOMY CyZ04nHCTBI. [Ipnunsn Toro, mo HersacHi caiui (posiykosi) il e He cTaau JAieBUM
3ac000M y TIPOTHUIIT 3I04MHHOCTI, MOKHA HasBaTy OaraTo. BoaHoyac 0CHOBHI 3 HUX TIOB’S3aHi 3 Ipora-
JIMHAMU 3aKOHO/IABCTBA, SICKPABUM TPUKJIAIOM YOTO € NPAKTHKA 3acTOCyBaHHs cT. 273 KpuMiHaabHOTO
MPOIIECYATBHOTO KOJIEKCY YKPaiHH, SIKa perJiaMeHTy€e BUTOTOBJIEHHS i BUKOPUCTAHHSA ifleHTU(hIKOBAHUX
(ToMiYeHnx) Ta HecmpaBKHixX (iMiTalliiiHNX) 3ac00iB /st TPOBEAEHHST KOHKPETHUX HETTACHUX CJITINX
(posurykoBux) jiii. BusHaueHa HeOOXIIHICTD IOKIACTH Ha KePIBHUKA OPraHy J0CYA0BOI0 PO3CJIiLyBaHHS
000B’130K TOTO/IKYBATH PIllIEHHST CJII40T0 TIPO MPUITMHEHHS TTOAANBIIOTO TTPOBEACHHS HErJIACHOT CJIi/I-
40i (PO3MIYKOBOI) il, AKINO B IbOMY Biflllala HEOOXIAHICTD, Ta Y TOAAIBIIOMY MOBIIOMIATH CJIHIUOMY
CYA, IKNI HaJaB JI03BLT HA MPOBE/IEHHS HETJIACHOI CJTiY0i (PO3IIYKOBOI) i, TPO MPUNHSTE PillleHHs
NPUIMHUTE Taky cJiady aiio. KepiBHUK opramy 10CyZ0BOr0 po3CigyBaHHs Ta IPOKypop (AK cyd exTH,
YIIOBHOBAKEHI HA MPUNHSTTS PIlIeHHsT TPO BUKOPUCTAHHS 3a3/aJIeTi/Ib 1eHTH(iKoBaHUX (TIOMiYeHX )
a00 HecrpaBxkHix (iMitaniiiHix) 3acobiB) NOBUHHI JOPYYATH OIIEPATUBHUM IiAPO3/LIAM BUTOTOBJIECHHS
3asganerigp inenrudikoanux (rmomivennx) abo HecrpasKHix (imitaiiiinmux) 3acobiB, SKi CBOEIO YEProi0
MaioTh (GiKCyBaTH B OKPEMUX MTPOTOKOJIAX CJIIUNX il hakT imeHTuikaIii ta BpydeHns ocobi BiamoBi-
HUX 3ac00iB. Bucnosxu. 3pobaeHo BUCHOBOK, 1110, HE3BaKAIOUK Ha MO3UTUBHUN JOCBI/ peasisanii HopM
KpuminaibHOro 1poriecyaibHOTO KOJEKCY YKpaiHu, OKpeMi MUTaHHS PAaBOBOI persiaMeHTallil MoBHOBa-
’KeHb KepPiBHUKA OPraHy J0CY0BOrO PO3CJIiAYBAHHS € HE 10 KiHI[Sl BUPINIEHNMHU i TOTPEOYIOTh PO3PO-
GJIeHHST 3aKOHOJIABYMX HOPM 3 ypaxXyBaHHsIM HeOOXIZHOCTI 3a0e31eueH s paB i cBOOOL Ta i ABUIIEHHS
eeKTUBHOCTI KPUMIHAILHOTO TIPOBAJIKCHHSI.

KimouoBi cioBa: KepiBHIK OpraHy J0Cy/I0BOTO PO3CJIilyBaHHsI, HerJIacHi cijrai (po3irykoBi) fii, orre-
paTHBHA YK KOHTPOJbOBAHA 3aKYITKA, KOHTPOJIbOBAHA TTOCTABKA.

The article was submitted 19.07.2022

The article was revised 09.08.2022
The article was accepted 30.08.2022

62



