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PARTICULARITIES OF ORGANISATIONAL
GUARANTEES OF NOTARIAL ACTIVITIES

Abstract. Purpose. The purpose of the article is to reveal the particularities of organisational guarantees
of notarial activities. Results. The article emphasises that the purpose of the Notary Chamber of Ukraine
is to unite the efforts of notaries on a professional basis to fulfil the duties assigned to them by the Law
of Ukraine "On Notaries" and to ensure their rights, representation of professional interests of notaries in
state bodies, local governments, enterprises, institutions and organisations, implementation and application
of the fundamental principles of the Latin notary system, as well as the principles of notarial ethics, provisions
of the Latin notary, protection of professional interests and social rights of notaries, promotion of professional
development of notaries and provision of methodological assistance to them, protection of interests of physical
persons and legal entities in case of damage caused to them as a result of illegal actions or negligence
of a notary. All notaries who have started their professional activities become members of the organisation
by virtue of a direct requirement of the law. Membership begins from the moment of registration of notarial
activity and continues until the termination of notarial activity. The principle of compulsory membership
excludes the possibility of voluntary withdrawal from the organisation. Termination of notarial activities
leads to expulsion from this organisation. The organisation should be able to control the professional
activities of notaries and ensure compliance with the professional activities and ethical standards
of the notary. Furthermore, it should have the right to apply to the court in case of violation of the legislation
in force by a notary. Conclusions. The author concludes that control over the legality of a notary's actions
is the prerogative of the court. However, when a violation in the performance of notarial acts is established
by a court decision that has entered into force, the organisation represented by the regional branch has
the right to impose punishment on the notary. In turn, the decision of the organisation may be appealed
to the court or to the central office. Furthermore, the organisation should control the admission of persons
to the internship: professionalism (legal experience — at least 5 years after obtaining a diploma of higher
legal education), personal qualities (decency, responsibility, etc.), understanding of the profession as such.
Therefore, the above position should be supported by the legislator and considered when adopting the new
edition of the Law of Ukraine "On Notaries".

Key words: notary, notarial acts, economic and financial activities, professional ethics, sanctions.

1. Introduction

As we have already noted, the system
of features of notarial activities for the provi-
sion of qualified legal support includes features
of guaranteeing the receipt of qualified legal
support and ensuring the observance of human
and civil rights and freedoms during its imple-
mentation. These two most important features,
combined with the general law enforcement
nature of notarial activity, necessitate the the-
oretical development of the concept of organi-
sational guarantees in the provision of qualified
legal support by notaries and their practical
implementation in legal reality.

Organisational guarantees factum notorium
are primarily understood as systematic organi-

© K. Chyzhmar, 2022

sational activities of the state and all its bodies,
officials, and public organisations aimed at facil-
itating an enabling environment for the real
exercise of citizens' rights and freedoms. Such
guarantees include the existence of a clear
system of interconnection between a person
and the state. It is manifested in a well-estab-
lished mechanism for checking citizens' com-
plaints and responding to them quickly, etc.
(Zavorotchenko, 2002, p. 43).

2. The regulatory framework for the organ-
isational and legal guarantees of notarial
activities

Ukrainian ~ scholars ~ P.  Rabinovych
and M. Khavroniuk note that organisational
and legal guarantees are presented as socio-po-
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litical institutions enshrined in legal regula-
tions, which are entrusted with the relevant
functions and powers to organise and imple-
ment legal support for the implementation,
protection and defence of human and civil
rights and freedoms (Rabinovych, Khavroniuk,
2004, p. 60). Therefore, researchers under-
stand organisational and legal guarantees as
socio-political institutions enshrined in legal
regulations. However, we cannot entirely agree
with this statement. In particular, the definition
of a socio-political institution seems unclear. In
addition, the thesis that these institutions are
enshrined in legal regulations and are entrusted
with relevant functions is quite controversial,
since it does not specify who is responsible for
these functions (Hrontiuk, 2011, p. 10). We
believe that this definition of organisational
and legal guarantees needs to be clarified, espe-
cially with regard to the role of the state in
the process of this guarantee.

V. Pashynskyi considers organisational
and legal guarantees as systematic organisa-
tional activities of the state and all its bodies,
as well as local self-government bodies, their
officials, public organisations and political par-
ties, and the media, aimed at ensuring the imple-
mentation, protection and defence of rights
(Pashynskyi, 2007, p. 171).

We cannot but agree with T. Zavorotch-
enko’s definition, who understands organisa-
tional and legal guarantees as a system of bodies
and organisations of the state, local self-govern-
ment, officials, public organisations and polit-
ical parties, and the media, as well as interna-
tional human rights organisations in the field
of law-making and law enforcement, and their
activities aimed at facilitating an enabling
environment for the actual enjoyment of their
rights, freedoms and fulfilment of duties by
actors (Zavorotchenko, 2002, p. 167).

Therefore, in our opinion, the main organ-
isational guarantees should include the pro-
cedure for the introduction and termination
of the position of a notary, the rules for vest-
ing a notary with powers and termination
of the position of a notary, the status of a notary
within the notary institution, the princi-
ples of organisation and operation of notary
self-government bodies, the institution of con-
trol over the observance of the law in the pro-
vision of qualified legal support by notaries,
the place of the notary institution in the system
of law enforcement bodies of the state. More-
over, the core of organisational guarantees is
the status of a notary, i.e. the totality of his/her
rights and duties and position within the notary
institution as an actor of notarial activity.

Under the notary law in force, notarial acts
in Ukraine are performed by notaries who work

6

in notary public offices, notary public archives
(notaries public) or are engaged in private
notarial activities (private notaries) (Article 1
of the Law of Ukraine "On Notaries"). There-
fore, the institution of domestic notaries has
a complex structure, including two categories
of notaries, whose status and legal position have
both similarities and differences.

Moreover, it should be noted that the status
of a notary as an employee of a notary public's
office does not provide him/her with guarantees
of independence and impartiality in the perfor-
mance of professional activities, for example,
when representatives of state bodies, institu-
tions and organisations apply to him/her for
a notarial act.

As of today, the notary public has no advan-
tage over the free notary, organised on the prin-
ciples of the Latin notary. The equality of rights
and duties of public and private notaries has
been supplemented by the legislative consoli-
dation of their competence to perform notarial
acts, i.e. notaries engaged in private practice
also have the right to conduct inheritance cases.

The world practice proves the futility
of the notary's existence as an institution that
includes two categories of notaries. The acces-
sion of the Ukrainian notary to the Interna-
tional Union of Latin Notaries, which unites
notaries of the most developed countries
of the continental legal system, not only con-
firms the compliance of the national notary with
the principles of the Latin notary organisation
in general, but also imposes on it the obligation
to comply with these principles to the fullest
extent by switching in the near future to a sin-
gle organisational basis in the form of a totality
of notaries engaged in private practice under
their own property liability.

The organisational structure of the notary
in the form of a Latin-type notary gives another
important advantage over the notary public in
guaranteeing constitutional rights and free-
doms in the provision of qualified legal support.
This is the institution of control over the obser-
vance of the legality of notarial activities (Diak-
ovych, 2009, p. 45).

A free Latin notary, being an institution
of civil society that protects the rights and legit-
imate interests of citizens and legal entities,
must have an organisational structure that is
consistent with its legal nature and purpose. In
accordance with the principles of free notaries
of the Latin type, a notary shall be a member
of a collegial body established on a corporate
basis — the Notary Chamber (Novopashyna,
2000, p. 23).

Therefore, special collegial bodies unite
persons engaged in notarial activities on
a professional basis. In Ukraine, such bodies are
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notary chambers: Notary Chamber of Ukraine
and Notary Chambers of regions.

It should be noted that the Notary Cham-
ber of Ukraine was established by the decision
of the First Constituent Congress of Notaries
of Ukraine of 29 March 2013 to implement
the Law of Ukraine "On Amendments to the Law
of Ukraine "On Notaries" regarding state regu-
lation of notarial activities", adopted by the Ver-
khovna Rada of Ukraine on 6 September 2012.
The Notary Chamber of Ukraine (hereinafter
referred to as the NCU) ex officio is a non-gov-
ernmental non-profit professional organisation
that unites all notaries of Ukraine on the basis
of compulsory membership in accordance with
Article 16 of the Law of Ukraine "On Notaries".
In its activities, the NPU is guided by the Con-
stitution of Ukraine, the Law of Ukraine "On
Notaries", other legal regulations and the NPU
Charter, which is a constituent document.

The purpose of the NCU is to unite
the efforts of notaries on a professional basis to
fulfil the duties assigned to them by the Law
of Ukraine "On Notaries" and to ensure their
rights, representation of professional interests
of notaries in state bodies, local governments,
enterprises, institutions and organisations,
implementation and application of the funda-
mental principles of the Latin notary system,
as well as the principles of notarial ethics, pro-
visions of the Latin notary, protection of pro-
fessional interests and social rights of notaries,
promotion of professional development of nota-
ries and provision of methodological assistance
to them, protection of interests of physical per-
sons and legal entities in case of damage caused
to them as a result of illegal actions or negli-
gence of a notary.

On 19 April 2013, the NPU was registered
in accordance with the Law of Ukraine "On
State Registration of Legal Entities and Indi-
vidual Entrepreneurs”. According to clause 3.2.
of the NPU Charter, from the moment of state
registration of the NPU, all notaries working in
notary public’s offices, notary public’s archives
or carrying out private notarial activities
become its members. The notary's consent to
become a member of the NPA is not required.
Members of the NPU may be persons who have
received a certificate of the right to notary
practice.

Members of the NPU shall have the right to:
participate in the work of the notary self-govern-
ment bodies in accordance with the procedure
provided for by the Charter of the Notary Cham-
ber of Ukraine; elect and be elected to the NPU
bodies in accordance with the procedure pro-
vided for by the Charter of the Notary Cham-
ber of Ukraine; to participate in the work of any
NPU body in an advisory capacity; to apply to

any NPU body with a request for information
about its activities and receive information;
to protect their professional and social rights;
to make proposals for improving the activities
of the NPU; to receive methodological, infor-
mational and organisational support; to get
acquainted with the minutes of the meetings
of the NPU Council, minutes of the Congress
of Notaries of Ukraine, minutes of the commis-
sions and any working groups established by
the NPU Council or the Congress of Notaries
of Ukraine, to receive any other information
and documents on the activities of the NPU; to
hold joint meetings, methodological consulta-
tions, other events for the exchange of experi-
ence in order to form a unified notarial practice;
to appeal against any decisions of the NPU bod-
ies in accordance with the established proce-
dure; to terminate membership in the NPU on
the grounds provided for by the Law of Ukraine
"On Notaries” and the Charter of the Notary
Chamber of Ukraine.

Inaddition,membersoftheNPUshall:1)com-
ply with the requirements of the Law of Ukraine
"On Notaries", the Charter of the Notary Cham-
ber of Ukraine, rules of professional ethics
and implement decisions of notary self-govern-
ment bodies; 2) timely pay monthly member-
ship fees to ensure the implementation of notary
self-government in the manner and amounts
established by the Congress of Notaries
of Ukraine; 3) participate in the implemen-
tation of the tasks of notary self-government
and assist the NPU in its work; 4) perform other
duties provided for by the Law of Ukraine "On
Notaries" and the Charter of the Notary Cham-
ber of Ukraine.

The notary chamber is not a public associa-
tion since a necessary feature of a public associ-
ation is the principle of voluntary membership.
Notary chambers, as can be seen from the text
of the regulation, are based on mandatory mem-
bership of notaries. Therefore, actis testant bus
in relation to the NPU would be more cor-
rectly described as a professional corporate
organisation rather than a public association
(Kozub, 1996, p. 110). It is also fair to say that
the procedure for registration of notary cham-
bers should be changed, since they are not pub-
lic organisations by their very nature. It should
be noted, however, that the procedure for regis-
tering a charter does not in any way determine
the legal status of the chamber.

The unclear regulatory mechanism for
the status of the notary chamber and the appli-
cation of the law provisions relating to public
associations to them also causes a dispute over
the mandatory NPU membership.

On the basis of Article 36 of the Consti-
tution of Ukraine and the Law "On Public

1
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Associations”, which enshrine the right, not
the duty, of citizens to establish public associ-
ations, it was suggested that the provision on
mandatory membership of notaries engaged in
private practice should be recognised as erro-
neous and removed, as it contradicts Article 36
of the Basic Law of Ukraine, which provides for
the right of every citizen to associate. No one
may be forced to join or remain a member of any
association. Therefore, every notary may volun-
tarily join his or her professional organisation,
but no one has the right to oblige him or her to
do so.

There is an opinion that due to the public
purpose of notary chambers, the very princi-
ple of voluntariness, which is characteristic
of membership in other associations created
solely on the basis of common interests of citi-
zens, is unacceptable for their organisation. The
mandatory membership of notaries engaged in
private practice in the notary chamber as a con-
dition for practising this profession violates
neither the constitutional principle of equality,
nor the constitutional right to freedom of asso-
ciation and free choice of occupation and pro-
fession, since the state has the right to establish
mandatory conditions for appointment and ten-
ure for all citizens who in pleno wish to carry
out public activities. This is justified even more
when such activities are carried out on behalf
of the state, which is exactly what happens
when performing notarial acts (Mykulenko,
2012, p. 1097).

The above opinion on the mandatory mem-
bership of notaries engaged in private practice
inanotary chamber as a condition for practicing
the profession of notary follows not only from
the recognition of the public nature of notaries
but is also determined by studying the practice
of establishing and functioning of notary cham-
bers in the member countries of the Interna-
tional Union of Latin Notaries, notaries thereof
are mandatory members of notary chambers. No
notary shall be entitled to practice notarial law
unless he has first joined his chamber, because
otherwise all acts performed by him before join-
ing the chamber shall be deemed null and void
(Hugo Peres Montero, 1999, p. 56).

According to the President of the Italian
National Council of Notaries, membership in
a professional board does not mean compul-
sion to join an association of citizens. It means
the exercise of control over the performance
of professional duties by the representatives
of this profession themselves in the interests
of society and the state. In this regard, he points
out that notary chambers are not voluntary
associations by their nature, because through
them notaries are obliged to monitor the pro-
fessional activities of their colleagues, which is

8

guaranteed by control by the Ministry of Justice
and the judiciary. The President of the National
Council of Notaries of Italy considers the oppo-
sition of freedom of association to the principle
of mandatory membership of notaries in collegial
bodies (chambers) to be a far-fetched problem.
Rather, the question should be put differently,
namely: can a notary carry out his or her activ-
ities without control? The answer is obvious:
a notary is a kind of control body for the legal-
ity of contracts, and by virtue of this, he or she
cannot in any way evade the control over his or
her activities provided for by law. Such control
can only be carried out if the notary is a mem-
ber of the chamber, which, in turn, acts in strict
accordance with the requirements of the law
and professional ethics (Bugrej and Tarbagaeva,
2000, p. 68).

Bodies of notary self-government factum
notorium are the most effective mechanism for
exercising control over the legality of qualified
legal support by notaries. This is also due to
the fact that notary chambers have the author-
ity not only to control notaries for compliance
with the requirements of the law. The notary
self-government bodies, by virtue of their pub-
lic purpose, have the right to exercise control
over the observance of the lawfulness of actions
and decisions taken with respect to notaries
and notary self-government bodies. That is,
control will be exercised over the state body or
official who issued a legal regulation or individ-
ual regulation that violates the rights and inter-
ests of notaries (Jemma, 1997, p. 23).

The notary self-government body is created
precisely to defend the interests of notaries.
Notaries working in notary public’s offices are
deprived of such support. An effective system
of control of the free Latin notary provides
for the possibility of notaries' control over
the activities of the notary self-government
body (Polujaktova, 2004, p. 95). Being a mem-
ber of the notary chamber, a private notary
does not merge with it, but retains independ-
ence from the collective opinion of the notary
self-government body, which is facilitated by
rights of a notary as a member of the notary
chamber such as the right to receive the neces-
sary information from the Chamber's bodies in
accordance with the established procedure; to
apply to the Chamber on professional activity
and social protection, to take initiatives, make
written proposals and recommendations for
improving the Chamber's activities; to appeal
to the court against decisions of the Chamber’s
bodies made in violation of the law (Polujak-
tova, 2004, p. 97).

Moreover, the notary public falls out
of the system of mutual control "notary —
notary self-government body". Independence
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of a notary, an employee of a notary public office,
from the judiciary is also unlikely.

Therefore, the law stipulates that associa-
tions of notaries represent their interests in state
and other bodies, protect the social and pro-
fessional rights of notaries, carry out method-
ological and publishing work, may establish
special funds and act in accordance with their
charters (Article 16). Issues of self-govern-
ment, delegation of part of the notary's powers
to a professional organisation, control, disci-
plinary sanctions, financial activities in paral-
lel with the Ministry of Justice's control over
the maintenance of personnel registers (quotas)
and other important issues cannot be imple-
mented if there are several notary associations
and membership is optional.

3. Principles of involvement of notaries in
performing public functions

That is why it is obvious that the activities
of existing professional associations of nota-
ries will not be able to fulfil the tasks assigned
to a self-governing professional organisation
of notaries by the new version of the Law
of Ukraine "On Notaries". Instead, all impor-
tant issues of notary activities remain governed
by the state (Article 2-1). The main purpose
of establishing a single self-governing profes-
sional organisation of notaries is to involve
notaries in performing state functions and to
exercise control over their activities on the prin-
ciples, among which, according to O. Pelekh,
the following should be highlighted.

1. The principle of unity. Nowadays we have
many public organisations. All organisations
have been established to protect the legiti-
mate social rights and professional interests
of private notaries, to promote their profes-
sional development, etc. However, there are no
results in achieving this goal for the reason that
the current organisations have no leverage over
the authorities, and some notaries are currently
not members of any organisation. Therefore, in
our opinion, a single professional organisation
of notaries in Ukraine should exist (it may well
be the existing Notary Chamber of Ukraine).

2. The principle of decentralisation. The
structure of this organisation should include
regional branches, the Autonomous Republic
of Crimea, Kyiv and Sevastopol, which have
many functions and levers of influence on
the activities of a notary who does not properly
perform his/her duties. According to O. Pelekh,
the branches unite all notaries registered in these
notary districts. The bodies of the branches
should be formed as follows: The supreme body
is the meeting in which all notaries participate;
The council is elected by the meeting, headed
by the chairman for a term of, for example, three
years; The executive director is hired; The audit

committee and the commission on professional
ethics are elected by the meeting (Kvytko,
2009, p. 4).

The Central Office should primarily per-
form law-making, coordination, methodolog-
ical and appeal functions without interfering
with the work of regional offices and the work
of a particular notary. The Central Office unites
regional offices, offices in the Autonomous
Republic of Crimea, Kyiv and Sevastopol.

Bodies of the central office: The supreme
body is the congress, which is attended by
elected delegates of branches in equal numbers;
The council is elected by the congress with one
representative from each organisation, headed
by the President, whose term of office should
not exceed three years, and for the duration
of the President's term of office, his activities
as a notary should be suspended due to the fact
that he must receive a salary. It would be advis-
able to provide that the same person cannot be
elected President for more than two consecu-
tive terms with at least 10 years of experience
as a notary; The audit commission is elected by
the congress.

The governing collegial bodies of the organ-
isation should be formed on a regional basis:
a candidate is elected from each branch from
among notaries by secret ballot.

Meetings and congresses should be held
at least once a year with mandatory finan-
cial reporting and publication of the results in
the official free printed body of the organisation,
the council at least once a month.

Such a structure, according to O. Pel-
ekh, will provide each notary with the maxi-
mum opportunity to personally participate in
the activities of the organisation and there will
be no possibility to remove him/her from deci-
sion-making (Kvytko, 2009, p. 4).

3. The principle of compulsory membership.
All notaries who have started their professional
activities become members of the organisation
by virtue of a direct requirement of the law.
Membership begins from the moment of regis-
tration of notarial activity and continues until
the termination of notarial activity. The princi-
ple of compulsory membership excludes the pos-
sibility of voluntary withdrawal from the organ-
isation. Termination of notarial activities leads
to expulsion from this organisation.

4. The principle of independence. The profes-
sional organisation is independent from the state
authorities, first of all from the Ministry of Jus-
tice of Ukraine, which should not interfere in
the activities of the organisation, their functions
should not be duplicated. It is established by
law, but its bodies are formed on a democratic,
elected basis by notaries themselves. It would
be advisable that the Ministry of Justice should
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not be able to adopt any regulation in the field
of notaries without the approval of the organi-
sation (Kvytko, 2009, p. 4).

5. The principle of self-financing. The source
of the organisation's maintenance is member-
ship fees of notaries and their own income from
educational, publishing and other statutory
activities. The amount of contributions should
depend on the amount of gross income of a pri-
vate notary and be determined as a percent-
age or in another sufficiently transparent way
and set at the congress. An organisation can
perform entrepreneurial activities to the extent
necessary to fulfil its tasks, it can own movable
and immovable property that is not subject to
taxation (Hrontiuk, 2011).

6. The principle of full powers. A profes-
sional organisation should have broad powers
sufficient to effectively influence the notary sys-
tem as a whole and an individual notary. These
include:

— formation of a unified practice of applica-
tion of legislation in Ukraine;

— protection of notaries during pre-trial
investigation and in court;

— social support to notaries and their fam-
ily members;

— representation of the notary profes-
sional society of Ukraine in relations with state
authorities and in international activities;

— participation in legislative work;

— organisation of professional training
and internships;

— professional certification of notaries,
including the administration of qualification
examinations;

— formation of a network of notary offices
meeting public needs;

— preservation of the notarial archive
of notaries who have terminated their activities;

— consideration of complaints against
the actions of a notary on the grounds of viola-
tion of ethical rules;

— restriction, suspension or termination
of private notarial activities;

— application of incentives and professional
penalties to notaries (Kvytko, 2009, p. 5).

7. The principle of responsibility. A profes-
sional organisation should be responsible for

the quality of the notary's work. Therefore,
if a notary causes damage that he or she can-
not compensate at the expense of his or her
own property, such damage should be com-
pensated by the organisation. In this respect,
it will act similarly to an insurance organisa-
tion.

8. The principle of control. The organisation
should be able to control the professional activ-
ities of notaries and ensure compliance with
the professional activities and ethical stand-
ards of the notary. Furthermore, it should have
the right to apply to the court in case of viola-
tion of the legislation in force by a notary.

The organisation may request from
the notary data on notarial acts performed by
him/her and other documents related to his/her
economic and financial activities. The notary
shall provide all information and documents,
and, if necessary, personal explanations, includ-
ing those related to issues of non-compliance
with professional ethics. Based on the informa-
tion received, the organisation has the right to
apply to the relevant institutions and to impose
sanctions on the notary. Officials of the organ-
isation shall keep the notarial acts, informa-
tion about which became known in the course
of inspections, confidential.

4. Conclusions

Control over the legality of a notary's
actions is the prerogative of the court. However,
when a violation in the performance of notarial
acts is established by a court decision that has
entered into force, the organisation represented
by the regional branch has the right to impose
punishment on the notary. In turn, the decision
of the organisation may be appealed to the court
or to the central office.

Furthermore, the organisation should con-
trol the admission of persons to the internship:
professionalism (legal experience — at least 5
years after obtaining a diploma of higher legal
education), personal qualities (decency, respon-
sibility, etc.), understanding of the profession as
such.

Therefore, we believe that the above posi-
tion should be supported by the legislator
and considered when adopting the new edition
of the Law of Ukraine "On Notaries".
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Anorauis. Mema. Metoto crarti € 3'sicyBaHHsI 0COOIMBOCTEl OpraHizal[iiiHUX rapaHTiil AisJIbHOCTI
HoTapiaty. Peaynvmamu. Y cTaTTi HaroJoueHo, Mo MeToo AisiabHocTi HortapiaabHol manmat Ykpainu
€ ob’enHanHs Ha podeciiiHiil 0CHOBI 3yCHJIb HOTAPiyCiB sl BUKOHAHHS MOKJIAAEHUX Ha HUX 3aKOHOM
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HOTapiyCiB y ZIepsKaBHUX OpPraHaX, OpraHax MiCIIeBOTO CaMOBPSIyBaHHS, HA MiIIPUEMCTBAX, B YCTAHOBAX
i OpraHisalisx, BTiJIEHHS Ta 3aCTOCYBaHHs QYHIAMEHTAIBHIX TIPUHIIUIIB CUCTEMHU HOTapiaTy JATHHCHKO-
TO THITY, & TAKOK MPUHIMIIB HOTAPIaJbHOI €THKH, MOJI0KEHD JIATHHCHKOTO HOTApiaTy, 3aXucT mpodeciii-
HUX iHTEpPECiB Ta COIaJbHUX MPAB HOTAPIYCiB, CIPUSHHS MiBUIIEHHIO 1TpodeciiiHoro piBHs HOTApiyciB
Ta HaJaHHs IM METOAMYHOI IOMIOMOTH, 3aXMCT iHTepeciB (PI3NYHUX i IOPUAMIHIX 0Cib y pasi 3amoistHHsI
iM IIKO/IM BHACJIIIOK HE3aKOHHUX /il a60 HexbanocTi HoTapiyca. Yci Hotapiycu, ki po3nodaiii CBOK IIpo-
(eciiiny Ais/IbBHICTD, CTAIOTH YJIEHAMM OPTraHisallii yepes psMy BUMOTY 3aKOHY. YJICHCTBO 1MOUYMHAETHCS
3 MOMEHTY PeeCTpallii HOTapialbHOI [iSTBHOCTI 1 TPUBAE 70 TIPUMUHEHHS HOTapiabHOi MisgibHocTi. [Tpun-
Ui 060B'I3KOBOTO YJIEHCTBA BUKJIIOUAE MOKJIMBICTD TOOPOBIILHOTO BUXO/1Y 3 opraHizailii. [IpumuHenHs
HOTapiaJabHOI [iSJIBHOCT] IPU3BOMUTD 10 BUKJIIOUEHHS 3 11i€l opranizanii. Opranisaiiisi TOBUHHA MaTH MOXK-
JIUBICTH KOHTPOJIIOBATH ITPOMeCiiiny AisIbHICTh HOTAPIYCiB Ta eTHYHI HOPMU HOTapiaty. Tako:k BoHa TOBU-
HHA MaTH ITPaBO 3BEPTATHCH JI0 CY/IY 3 TPUBOJLY OPYIIEHHST HOTAPiyCOM YHHHOTO 3aKOHOIaBCTBA. Bucho-
6Ku. 3pO0JIEHO BUCHOBOK, 1110 KOHTPOJIb 33 3AKOHHICTIO JIil HOTapiyca — 1ie npeporarusa cyy. [Ipore, kosu
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PARTICULARITIES OF CONCLUDING, AMENDING
AND TERMINATING LABOUR CONTRACTS
UNDER ATYPICAL FORMS OF HIRED WORKERS’
EMPLOYMENT

Abstract. Purpose. The purpose of the article is to reveal the particularities of concluding, amending
and terminating employment contracts in the context of atypical forms of hired workers’ employment.
Results. Relying on the analysis of scientific views of scholars and provisions of legislation in force,
the article reveals the essence, content and particularities of concluding, amending and terminating
employment contracts in case of atypical forms of hired workers” employment. The author emphasises
that the issue of changing the terms of an employment contract in atypical forms of employment is
insufficiently regulated, since it is currently regulated similarly to general categories of employees,
which certainly does not correspond to the reality and needs of the relevant forms of employment. It is
established that changing the terms and conditions of an employment contract in the context of atypical
forms of hired workers’ employment is a complex process in nature and content, and its particularities are
determined by: the specifics of labour relations arising between employees working remotely, at home or
on a flexible schedule; particularities of organisation of the labour process, workplace, etc. Conclusions.
It is concluded that nowadays the procedure for concluding, amending and terminating employment
contracts in case of atypical forms of hired workers’ employment is somewhat vague and does not allow
for the specifics of the employment activities of the category of employees under study. In particular,
the issue of changing the terms of an employment contract is insufficiently regulated, since it is currently
regulated similarly to general categories of employees, which certainly does not correspond to the reality.
Therefore, among the particularities of concluding, amending and terminating employment contracts in
atypical forms of hired workers’ employment, the following should be highlighted: ambiguity of regulatory
mechanism, because, on the one hand, the legislator has regulated the issue of concluding an employment
contract in a fairly comprehensive manner, but the amendment and termination of the latter are enshrined
in the legislation in force in a rather superficial manner; the terms of an employment contract are changed
allowing for the specifics of the organisation of the workplace of the category of employees under study,
working hours and rest periods; an employment contract is terminated on the general principles provided
for by the Labour Code of Ukraine.

Key words: conclusion, change of terms, termination of an employment contract, atypical forms
of employment, hired workers.

1. Introduction

The specifics of the work of employees who
work remotely or from home require a special
approach to concluding an employment con-
tract with them. In general, an employment
contract is the primary legal form of stream-
lining the production process, as it determines
the place where the employee will work, his
or her labour function with the employer,
how long the production relationship will last
and what are the social benefits for the employee
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and the employer (Shcherbyna, 2009). The
importance of concluding an employment con-
tract is that it allows the parties to labour rela-
tions to effectively protect their rights and legit-
imate interests. Therefore, the present research
aims to study the particularities of concluding,
amending and terminating employment con-
tracts in the context of atypical forms of hired
workers” employment.

Some problematic issues related to the con-
clusion of an employment contract were consid-
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ered in their scientific works by: O.P. Vikhroy,
1.O. Vikhrova, T.P. Holopych, M.I. Inshyn,
V.V. Marchenko, V. Shyshliuk, V.I. Shcherbyna,
and many others. However, it should be noted
that currently the literature review reveals
insufficient development of the issue of conclu-
sion, amendment and termination of employ-
ment contracts in case of atypical forms of hired
workers’ employment.

That is why the purpose of the article is to
reveal the particularities of concluding, amend-
ing and terminating employment contracts in
case of atypical forms of hired workers’ employ-
ment.

2. Particularities of concluding an employ-
ment contract

To begin with, it should be noted that
an employment contract is a written agree-
ment concluded in accordance with the proce-
dure established by law between an employee
and an employer, the subject matter thereof
is, on the one hand, the employee's obligation
to perform a specified scope of work, and on
the other hand, the employer’s obligation to
provide conditions for this and pay wages in
a timely manner and in full. Therefore, by sign-
ing an employment contract: 1) the employee
undertakes to: a) properly perform his/her job
duties; b) comply with the internal labour reg-
ulations and labour discipline; ¢) comply with
the conditions stipulated not only by individ-
ual and collective labour agreements, but also
by the provisions of the legislation in force;
2) accordingly, the employer assumes the follow-
ing obligations: a) to pay wages to the employee
in a timely manner and in full; b) to comply
with the provisions of the legislation in force
on labour protection, on social security, etc.;
¢) to ensure other rights, freedoms and interests
of employees guaranteed by the Constitution
and applicable law.

An important stage in the conclusion
of an employment contract is the determination
and discussion of its terms between the parties to
the legal relationship. In this context, it is worth
mentioning Resolution No. 459 of the Cabinet
of Ministers of Ukraine of 20 August 2014 (as
amended by Resolution No. 24 of the Cabinet
of Ministers of Ukraine of 17 February 2021),
which sets out standard forms of employment
contracts for home and remote work. Accord-
ing to this legal regulation, the following con-
ditions should be stipulated in the remote
work agreement: the employee's position,
rights and job responsibilities (type and scope
of work); the arrangements of remote work, for
example, a task by e-mail or through a program
with a deadline for its completion; the procedure
and deadlines for completing the task: according
to instructions or free choice of tools; the pro-

cedure and deadlines for submitting reports on
the work performed by employees; the main
place of work, part-time or combined work;
workplace (if defined), particularities of com-
bining remote work with work at the office
workplace; term of the contract: fixed-term or
indefinite contract, terms of extension; remu-
neration terms; working hours, time off (lunch),
leave; internal labour regulations, if agreed in
the employment contract; frequency and pro-
cedure for the employer to provide employ-
ees with briefings (training) on occupational
safety and fire protection; employee responsi-
bility for ensuring safe and harmless working
conditions in the workplace; the employer's
responsibility for the equipment safety pre-
cautions, if such equipment is transferred to
the employee; the amount, procedure and terms
of payment of compensation to employees for
the use of equipment, software and hardware,
information security and other means owned
or leased by them. If the employment contract
does not specify this, the employer shall provide
this, and also pays the costs associated with it
(Lysenko, 2021).

When an employee enters into an employ-
ment contract, the employer shall inform
the employee of the terms of remuneration,
the amount, procedure and timing of payment
of wages, and the grounds on which deduc-
tions may be made in cases provided for by
law. Pursuant to the Labour Code, Article 29,
parts 1 and 2, when concluding an employment
contract for remote work, the employer shall
inform the employee against a receipt about
the working conditions and familiarise him /her
with the collective agreement (Korol, 2021).
It is also important to conduct a labour pro-
tection briefing. It is conducted by a specialist
of the labour protection service or another spe-
cialist in accordance with an order (instruction)
for the enterprise, who has undergone training
and knowledge testing on labour protection
issues in accordance with the procedure estab-
lished by the Model Regulations. The record
of the induction briefing is made in the Logbook
of the induction briefing on labour protection,
which is kept by the labour protection service
or the employee responsible for conducting
the induction briefing, as well as in the order
on hiring an employee. The Induction Logbook
is a document for permanent storage (Website
of the magazine "Occupational safety and fire
safety”, 2017).

It should be noted that the working con-
ditions set out in a collective agreement or
employer's regulation do not need to be dupli-
cated in each employee's employment contract.
In this regard, provided that the procedure for
informing employees about their working condi-
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tions is complied with in the manner prescribed
by law, the employment contract may contain
a relevant reference to the collective agree-
ment or employer's regulation without setting
out specific remuneration terms and conditions
(Korol, 2021).

It is also important to note that when enter-
ing into an employment contract for remote
work, the employer shall systematically instruct
(train) the employee on occupational health
and safety and fire safety within the scope
of the employee's use of equipment and facili-
ties recommended or provided by the employer.
Such instruction (training) may be conducted
remotely, using modern information and com-
munication technologies, in particular by video
communication. In this case, the fact that
therelevantelectronic documentsare exchanged
between the employer and the employee shall be
deemed to confirm the instruction (training).
When performing remote work, the employer is
responsible for the safety and proper technical
condition of the equipment and means of pro-
duction transferred to the employee for remote
work (Code of Labor Laws of Ukraine, 1971).

Therefore, the conclusion of an employ-
ment contract in the context of atypical forms
of hired workers’ employment is a crucial stage
in the formation and further development
of labour relations with the category of employ-
ees under study. The development of labour
relations, the efficiency of an employee's per-
formance of his/her duties, etc. directly depend
on the clarity and content of the terms and con-
ditions in the employment contract. Mean-
while, despite the stability of legal relations
and certainty of the employee's labour function
as one of the principles governing atypical forms
of hired workers’ employment, labour relations
are dynamic, and therefore they may change
under the influence of production necessity, as
well as other facts and factors provided for by
the applicable legislation of Ukraine.

3. Grounds for amending an employment
contract

According to M.I. Inshyn, amendment
of an employment contract is an important
institution of labour law. The stability of labour
relations and the effectiveness of the protec-
tive function performed by the labour law
depend on the perfection of the rules govern-
ing the amendment of an employment contract.
Therefore, the author concludes that amend-
ment of an employment contract is a stage in
the dynamics of labour relations development
of transforming the subjective rights and obli-
gations of an employee and an employer, aris-
ing from the essential terms of the employment
contract previously established by them, which
may be in the form of a new employment con-
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tract, modification of the previous employment
contract that was the basis for the employ-
ment relationship between the employee
and the employer, or a new arrangement with
features different from the previous employ-
ment contract and is called a transfer and is
the basis for the emergence of a new employ-
ment relationship (Inshyn, 2017).

Article 32 of the Labour Code of Ukraine
provides for three types of changes to the terms
ofanemploymentcontract: 1) transfertoanother
job; 2) transfer to another workplace; 3) change
of essential working conditions. Meanwhile, in
our opinion, in the context of the topic being
studied, it makes no sense to talk about the first
two types of changes to the terms of an employ-
ment contract. Thus, essential terms and condi-
tions of employment are the necessary and addi-
tional terms and conditions of the employment
contract that have been agreed upon between
the employee and the owner or his/her author-
ised body in the employment contract, as well
as the working conditions established by law,
collective agreement, agreement, local reg-
ulations on the day of the employment con-
tract conclusion (Marchenko, 2010, p. 210).
In the educational and scientific literature,
the main features of changes in essential work-
ing conditions are as follows: 1) as a rule, they
are initiated by the employer; 2) they relate
to working conditions that affect the content
of the employment contract and the nature
of its performance; 3) they may affect the essen-
tial terms of the employment contract; 4) they
require prior notification of each employee (no
later than two months in advance); 5) they
require prior consent of the employee (prefer-
ably in writing); 6) they may be temporary or
permanent; 7) they are executed by amending
the employment contract and/or on the basis
of an order (instruction) of the employer; 8) in
case of disagreement of the employee, they may
result in termination of the employment con-
tract (the Labour Code, Article 36, clause 6)
(Inshyn, Kostiuk, Melnyka, 2015, p. 257).

Following the Labour Code of Ukraine, due
to changes in the organisation of production
and labour, it is allowed to change the essential
working conditions while continuing to work
in the same speciality, qualification or posi-
tion. An employee shall be notified of changes
in essential working conditions, such as sys-
tems and amounts of remuneration, benefits,
working hours, establishment or cancellation
of part-time work, combination of professions,
change of grades and job titles, etc., no later
than two months in advance. If the same essen-
tial working conditions cannot be maintained
and the employee does not agree to continue
working under the new conditions, the employ-
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ment contract is terminated under the Labour
Code of Ukraine, Article 36, paragraph 6 (Code
of Labor Laws of Ukraine, 1971).

Consequently, what actions  should
the employer take if he/she decides to change
the employee's work mode (transfer to
remote work or transfer from remote work to
another work mode)? According to Article 32
of the Labour Code, an employee shall be notified
of changes in essential working conditions (in
particular, remuneration systems and amounts)
no later than two months in advance. Therefore,
if the employer decides to change the employee's
work mode (transfer to remote mode or trans-
fer from remote mode to another work mode),
the employer shall notify such employee at least
two months in advance (Korol, 2021). In addi-
tion, pursuant to the Labour Code, Article 60-2,
Part 11, in the event of a threat of an epidemic,
pandemic, or the need for employee self-isola-
tion in cases established by law, remote work
may be introduced by an order (instruction)
of the owner or his/her authorised body with-
out the obligation to conclude a remote work
agreement in writing. The employee shall be
familiarised with such an order (instruction)
within two days from the date of its adoption,
but before the introduction of remote work. In
this case, the provisions of the Labour Code,
Article 32, Part 3, do not apply (Korol, 2021).

Therefore, that changing the terms and con-
ditions of an employment contract in the con-
text of atypical forms of hired workers’ employ-
ment is a complex process in nature and content,
and its particularities are determined by:
the specifics of labour relations arising between
employees working remotely, at home or on
a flexible schedule; particularities of organisa-
tion of the labour process, workplace, etc.

Finally, the focus of our research should
be on the termination of an employment con-
tract in case of atypical forms of hired workers’
employment. Termination of an employment
contract is all cases of termination of employ-
ment relations and expiration of an employ-
ment contract, including its dissolution, due to
the will of the parties or a third party who is not
a party to it, as well as on the basis of circum-
stances beyond their control, on the ground,
in the manner and under the conditions deter-
mined by the labour legislation (Shyshliuk,
2016).

The legislation in force states that
an employment contract concluded with
employees working remotely or at home is
terminated on the grounds and in the manner
prescribed by the labour legislation. In par-
ticular, pursuant to Article 36 of the Labour
Code of Ukraine, the grounds for termination
of an employment contract are: 1) agreement

of the parties; 2) expiry of the term, unless
the employment relationship is actually ongo-
ing and neither party has requested its termi-
nation; 3) call-up or enlistment of an employee
or an individual employer for military service,
or assignment to alternative (non-military)
service, except in cases where the employee
retains his/her job and position in accord-
ance with the Labour Code, Article 119,
part 3, 4) termination of an employment con-
tract at the initiative of the employee (Arti-
cles 38, 39), at the initiative of the employer
(Articles 40, 41) or at the request of a trade
union or other body authorised to represent
the labour collective (Article 45); 5) trans-
fer of an employee, with his/her consent, to
another enterprise, institution, organisation
or transfer to an elected position; 6) refusal
of an employee to transfer to another location
together with the enterprise, institution, organ-
isation, as well as refusal to continue work due
to changes in essential working conditions; etc.
(Code of Labor Laws of Ukraine, 1971).

In this context, it should be noted that
the terms of notice of termination of the employ-
ment contract and the amount of compen-
sation payments in case of early termination
of the employment contract at the initiative
of the employer are determined in accordance
with the labour legislation. Such notices may be
reviewed using the electronic means of commu-
nication specified in this Agreement. In this case,
the fact of exchange of relevant electronic docu-
ments between the Employer and the Employee
shall be deemed as a confirmation of familiarisa-
tion (Order of the Ministry of Economic Devel-
opment, Trade and Agriculture of Ukraine On
approval of standard forms of employment con-
tracts on home and remote work, 2021).

4. Conclusions

To sum up, it should be noted that nowa-
days the procedure for concluding, amending
and terminating employment contracts in case
of atypical forms of hired workers’ employ-
ment is somewhat vague and does not allow
for the specifics of the employment activities
of the category of employees under study.

Thus, the following particularities of con-
cluding, amending and terminating employ-
ment contracts in atypical forms of hired work-
ers’ employment should be highlighted:

— ambiguity of regulatory mechanism,
because, on the one hand, the legislator has reg-
ulated the issue of concluding an employment
contract in a fairly comprehensive manner, but
the amendment and termination of the latter are
enshrined in the legislation in force in a rather
superficial manner;

— the terms of an employment con-
tract are changed allowing for the specifics
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of the organisation of the workplace of the cat- — an employment contract is terminated
egory of employees under study, working hours ~ on the general principles provided for by
and rest periods; the Labour Code of Ukraine.
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OCOBJUBOCTI YRJIAZTEHHA, SMIHU TA IIPUITMHEHHA TPY TOBUX
JOTOBOPIB ¥ PASI HETUIIOBUX ®OPM 3AUHATOCTI HAUMAHUX
ITPAIIIBHUKIB

Anoranisa. Mema. Mera cTaTTi H0JAATa€ Y POSKPUTTI 0COOMMBOCTEN YKIAACHHS, 3MIHU Ta MIPUIIHI-
HEHHS TPYJIOBUX JIOTOBOPIB Y HETUTIOBUX (hopMax 3aifHATOCTI HAlIMaHWX MpaIliBHUKIB. Pe3yasmamu. Y
CTaTTi, CIUPAIOYNCH HA aHAJII3 HAYKOBUX TMOTJIS/IIB YUEHNX Ta HOPM YMHHOTO 3aKOHOJIABCTBA, PO3KPHUTO
CYTHICTb, 3MICT Ta 0COOJMMBOCTI YKJIaACHHS, 3MIHKE Ta MPUIXHEHHS TPYAOBUX JOTOBOPIB y pasi HETH-
oBUX (HOPM 3aHATOCTI HAMAHWX MPAIliBHUKIB. AKIIEHTOBAHO YBary Ha TOMY, IO He JOCUTHh Bpery-
JIbOBAHWM € TIMTAHHS 3MIHU YMOB TPYAOBOTO JI0OTOBOPY Y Pasi HeTUTOBUX (hOPM 3alHATOCTI, ajiske HUHI
BOHO PETYJIOEThCS aHAJIOTIuHO 0 3araJbHUX KaTeropiil mpaliBHUKIB, 110, 6€3yMOBHO, He BIAINOBIIAE
piiicocti Ta notpebam BianosiaHux Gopm 3aitHATOCTI. 3'ICOBaHO, 110 3MiHA YMOB TPYAOBOIO I0TOBOPY
y pa3i HeTHIOBUX (OPM 3aHATOCTI HAMaHWX MPAIiBHUKIB — I[e CKIQJHNHN 3 CBOEIO CYTHICTIO Ta 3MiC-
TOM IIPOIIeC, 010 0COBIUBOCTI 3yMOBIIIOIOTHCSE: CHENU(IKOI TPYAOBUX IIPABOBIHOCUH, SIKi BUHUKAIOTH
MIiK TIpalliBHUKAMH, 10 TPAIo0Th ANCTAHIIITHO, HAIOMHO Y1 32 THYYKIM TpadikoM; 0COOTUBOCTIME
opranizauii nporecy npaii, po6ouoro micig Touto. Bucrnosxu. 3pobieHo BUCHOBOK, IO HA ChOTOJHI
MOPSIZIOK YKJIA/IEHH S, 3MiHU Ta MPUITUHEHHS TPYIOBUX JIOTOBOPIB y pasi HeTunoBux (GopM 3ailHATOCTI
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HaIMaHWX TIPAIiBHUKIB € JIEN0 PO3MUTUM Ta He BPaXOBYE creludikKy 3/iliCHeHHs TPY/IOBOi HisIbHOC-
Ti 10CJIKYBaHOI KaTeropil npaiiBHUKIB. 30KpeMa, He JJOCUTb BPEryJIbOBAHUM € MUTaHHA 3MIHU YMOB
TPY/IOBOTO JIOTOBOPY, a/i’Ke HUHI BOHO PETYJIIOETHCS aHATOTIUHO 10 3arajbHUX KaTeropiil mpaliBHUKIB,
110, 6e3yMOBHO, He Bifnoizac aificrocti. Tosk, cepes 0cobIMBOCTEH YKIaAEHHs, 3MIHN Ta TPUITHHEHHST
TPY/IOBUX JIOTOBOPIB y pa3di HeTUHOBNX (OPM 3aiHATOCTI HAMaHUX MPAIiBHUKIB CJIil BUAITATH TaKi:
HEOIHO3HAYHICTDH IPABOBOTO PETYJIIOBAHHS, aJlKe, 3 OJHOTO OOKY, 3aKOHOAABEIb TOCUTH 3MICTOBHO Bpe-
TyJIIOBAB NTUTAHHA YKJIQJEHHS TPYLOBOTO [0TOBOPY, BTIM 3MiHa Ta IPUITMHEHHS OCTAHHBOTO 3aKpiIJeH]
Yy HOPMax YMHHOTO 3aKOHO/[ABCTBA IOCUTh OBEPXHEBO; 3MiHA YMOB TPYJIOBOTO JIOTOBOPY 3/I11iCHIOEThCS
3 ypaxyBaHHSIM 0c0OOJIMBOCTEl opraHizaiii po604oro MicIist 0CIIUKYBAHOI KaTeropii paliBHUKIB, yacy
po6oTH Ta yacy BiAOYNHKY; IPUIIUHEHHST TPYIOBOTO IOTOBOPY 3/[IHCHIOETHCS Ha 3arajlbHIX 3aCajlaX, sKi
BusHaveHi y Kozekci 3akoHiB 1mpo mpaifio Ykpaiam.

KuouoBi ciioBa: yKiia/ieHHS, 3MiHA YMOB, IPUIIMHEHHS TPYI0BOTO JIOTOBOPY, HETHITOBI (hopMU 3aiiHs-
TOCTi, HAWMaHi PaIliBHUKN.
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FORMS OF COMPENSATION FOR DAMAGE
CAUSED BY AN EMPLOYEE TO AN EMPLOYER

Abstract. Purpose. The purpose of the article is to establish the scope and characterise the forms
of compensation for damage caused by an employee to an employer. Results. Relying on the analysis
of scientific views of scholars and provisions of legislation in force, the article identifies and characterises
the key forms of compensation for damage caused by an employee to an employer. The author emphasises
that an important task of the legislator and national scholars is to work towards expanding and improving
the content of the forms of compensation for damage caused by an employee to an employer. The author
establishes that local rulemaking, as a form of compensation for damage caused by an employee, is
an activity performed by an authorised entity (an employer or an authorised person) within the framework
of legislation in force, which implies the development and adoption of local legal regulations, provisions
thereof are aimed at regulating social relations arising in the process of compensation by an employee for
damage caused by him/her to the employer. Therefore, the key task of rulemaking is to adopt a special
local legal regulation. The content and significance of local rulemaking is to optimally choose a variant
of regulatory mechanism, the legislation that would best meet the interests and goals of the organisation
(social collective) and its members. To do this, it is necessary to allow for the specifics of the activities
of a particular organisation (social collective), favourable objective and subjective conditions for
the adoption and application of a local legal regulation, as well as the choice of the optimal legal form for
resolving an urgent issue (problem). Conclusions. It is concluded that the forms are a range of practical
actions performed by an employee and an employer within the framework of social relations on compensation
for damage caused by an employee. It should be noted that the list of forms of compensation for damage
caused by an employee to an employer is not exhaustive, and therefore an important task of the legislator
and domestic scholars is to work towards expanding and improving the content of the relevant forms.

Key words: forms, compensation for damage, employee, employer, rulemaking.

1. Introduction

An important way to protect the employer's
legitimate rights, freedoms and interests is to
compensate for damage caused by an employee
to an employer. In general, it should be
noted that during the years of independence
of our country, especially over the past 20 years,
domestic lawyers have developed a fairly exten-
sive and substantial scientific and theoretical
basis on the issues of compensation for damages
in labour law. However, some of the conclusions
and proposals formulated by the researchers
have already lost their relevance, while others
require further clarification and refinement.

Certain problematic issues related to com-
pensation for damage caused by an employee
to an employer were considered in their sci-
entific works by LA. Rymar, V.V. Haievyi,
O.M. Korotka, Ye.Yu. Podorozhnii, V.D. Cher-
nadchuk, O.Yu. Kostiuchenko, A.A. Abramova,

18

V.V. Yakovlev, P.R. Stavyskyi, N.M. Khutorian,
V.S. Venediktov, and many others. However,
despite a considerable number of scientific
achievements, the legal literature remains insuf-
ficiently developed on the issue of forms of com-
pensation for damage caused by an employee to
an employer.

As a result, the purpose of the article
is to establish the scope and characterise
the forms of compensation for damage caused
by an employee to an employer.

2. Legal forms of compensation for dam-
age caused by an employee

In a general sense, a form is best understood
as the external expression of a certain content.
The concept of form is actively used in many
areas of public life. For example, D.N. Bakhrakh,
B.V. Rosinskyi and Yu.N. Starilov in their scien-
tific work concluded that the form of governance
is an external expression of the content of gov-

© V. Melnyk, 2022
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ernance, the limits of specific managerial actions
taken directly by state and local governments.
According to scholars, a form of management
is a certain part of the management activities
of a body, its structural units and officials. Each
form of management includes certain actions
performed by specific actors that reveal in a spe-
cific way the content of management activities,
the management influence itself (Bakhrakh,
Rosinskyi, Starilov, 2007, p. 362).

Therefore, the forms of compensation for
damage caused by an employee to an employer
are an external expression of practical actions
taken by the parties to the relevant legal rela-
tionship. In the context of the presented topic,
it is advisable to divide the relevant forms into
legal and non-legal ones. Thus, according to
N.M. Pakhomenko, legal form is, first of all,
a comprehensive legal category that mediates
various social phenomena that shall be regu-
lated by law, and also serves as a framework
within law, streamlines and combines all legal
phenomena and law as such. With regards to
legal forms, law as a certain social phenome-
non is meant that differs from others (politics,
religion, morality), which, together with law,
are determined by the material conditions
of society, its economic conditions and serve
as a means of reflection and consolidation.
In other words, the concept of "legal form" is
a general reflection of the objective relationship
between law and the phenomena it affects. The
analysis of legislation in force leads to the con-
clusion that the concepts of "form" and "legal
form" are inconsistently used in the regula-
tory framework (Parkhomenko, 2006, p. 18).
V.M. Horshenov and I.B. Shakhova’s scien-
tific perspective should be mentioned. Schol-
ars have come to the conclusion that the legal
form is a specific organisational form of activity
of state bodies, officials and other authorised
actors: a) performed in strict compliance with
the requirements of the law and other regula-
tions; b) results thereof always entail certain
consequences of legal significance or related to
their occurrence. The authors emphasise that
these two points act in an organic unity and are
the main defining properties, and in their total-
ity qualify each organisational form of activity
as a legal one (Gorshenev, Shahov, 1987, p. 37).

With regard to the legal forms of com-
pensation for damage caused by an employee,
first of all, it is necessary to mention the rule-
making form, which implies local rulemaking
of the employer. A.O. Nechyporenko argues
that rulemaking is a complex scientific cate-
gory characterised by the following: the initial
stage of the regulatory mechanism, an element
of the legal system and legal culture of society,
in the course of which needs and interests are

transformed into mandatory, formally defined
prescriptions and rules; a means of organising
social management, but the rulemaking process
is itself regulated by law and other social norms;
purposeful activity that has a certain longi-
tude and contains internal elements — phases
of the process of conception of a legal provision
and its entry into force, entailing changes in
social life (Nechyporenko, 2015, p. 5).

O.V. Petryshyn proposes a rather sub-
stantial list of characteristics of rulemaking,
in particular: 1) Rulemaking is a phase of law-
making; during rulemaking, legal regulations
should enshrine the provisions of law which
are the result of summarising the most impor-
tant recurrent social relations, and also a means
of displacing harmful social practice; 2) Rule-
making is a legal form of public authority’s
activity along with law application, interpre-
tation of law, control and supervision, and con-
stituent activities; 3) The result of rulemaking
activity is legal regulations, which formally
enshrine the provisions of law; 4) Rulemak-
ing is performed by authorised actors — bodies
and carriers of public authority; 5) Rulemaking
is performed according to a certain procedure
regulated by law (Petryshyn, Pohrebniak, Smo-
rodynskyi, 2014).

As noted above, in the context of the issues
being studied, local rulemaking is under focus.
According to V.I. Prokopenko, the latter is per-
formed directly by the participants to labour
relations who make these provisions and can
influence their content. This enables employ-
ees to know the scope of their rights and duties
defined by local provisions, and to adapt as
much as possible to realise their interests
and meet their needs. The author continues
that local rulemaking require two conditions.
First, the provisions are local and come into
force only if they are adopted in accordance
with the procedure previously regulated by
centralised control. Secondly, local rulemaking
is possible in the presence of a general provision
that grants certain actors the right to engage in
rulemaking (Prokopenko, 2002). The content
and significance of local rulemaking is to opti-
mally choose a variant of regulatory mechanism,
the legislation that would best meet the inter-
ests and goals of the organisation (social col-
lective) and its members. To do this, it is nec-
essary to allow for the specifics of the activities
of a particular organisation (social collective),
favourable objective and subjective conditions
for the adoption and application of a local legal
regulation, as well as the choice of the optimal
legal form for resolving an urgent issue (prob-
lem) (Formaniuk, 2012).

Therefore,local rulemaking, as a form of com-
pensation for damage caused by an employee, is
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an activity performed by an authorised entity
(an employer or an authorised person) within
the framework of legislation in force, which
implies the development and adoption of local
legal regulations, provisions thereof are aimed
at regulating social relations arising in the pro-
cess of compensation by an employee for damage
caused by him/her to the employer. Therefore,
the key task of rulemaking is to adopt a special
local legal regulation. According to M.I. Inshyn,
local regulations are a type of legal regulations
adopted by the employer, as a rule, in a concilia-
tion and contractual manner with the collective
of employees (trade union) in order to regulate
labour relations in accordance with and within
the framework of labour legislation. According
to the author, the characteristic features of local
regulations are as follows: a) They are adopted
in accordance with the Labour Code and other
acts of labour legislation of Ukraine; b) They are
the result of local rulemaking by the employer
and the collective of employees, their author-
ised bodies (officials); ¢) They contain local
labour law provisions; d) They are usually
of a negotiated and contractual nature; e) They
cannot worsen the legal status of employees
compared to labour law and social partnership
acts; e) They serve as a legal basis for con-
cluding labour contracts; f) They have a local
scope (apply to the employer and the collective
of employees); g) They are usually fixed-term;
h) They should be accessible to all employees
(posted in prominent places) (Inshyn, Kostiuk,
Melnyk, 2016).

Thus, local regulations are regulations
issued in accordance with the procedure estab-
lished by law and aimed at regulating social rela-
tions arising in the process of compensation for
damage caused by an employee to an employer.
According to the Labour Code in force, the key
regulations issued by the employer are orders
and instructions.

3. Management regulations

In general, according to S.F. Denysiuk,
an order is a type of managerial act that organ-
ises the work of each law enforcement body.
Orders can contain individual prescriptions (of
one-time — individual orders), as well as provide
for rules designed for long-term and repeated
use (regulatory orders) (Denysiuk, 2010).
M.O. Bosenko identifies the most significant fea-
tures of an order as follows: a) An order is a legal
regulation, i.e. one that is governed by the Con-
stitution of Ukraine and based on the legislation
of Ukraine in force; the provisions specified in
the text of the order shall not contradict the pro-
visions of the Constitution of Ukraine and other
official acts, such as the Laws of Ukraine; b) An
order is an authoritative act that is binding on
subordinates, i.e. no contradictions are allowed
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when the addressee executes the order; ¢) An
order is issued by authorised public authorities;
such authorities include heads of legislative,
executive, judicial authorities, as well as heads
of local self-government bodies; d) An order is
may be in written, oral or conclusive form; ) It
is adopted for the purpose of solving norma-
tively defined tasks and functions of the state
authorities of Ukraine; i) An order shall be
prepared and issued in accordance with certain
rules of legal technique; j) During execution,
an order may be enforced by persuasion, state
coercion; g) Orders may be issued individually
or collectively by specially authorised public
authorities; in general, the issuance of orders is
characterised by exclusive sole authority, but in
the case of a joint act, i.e. when several bodies
are involved in the process of issuing an order
(Bosenko, 2011, pp. 32-33).

As for the instruction, P.M. Baltadzhi states
it is an individual act, a written or oral task
of limited duration, which determines the con-
tent, place and time of execution, security meas-
ures (if any), as well as the list of performers.
In order to summarise the understanding
of the nature of instruction, this type of regu-
lation is presented as an individual law applica-
tion act adopted to address operational issues
(Baltadzhy, 2008, pp. 134-135).

Therefore, the significance of the rulemak-
ing form of compensation for damage caused by
an employee to an employer is that it enables to
ensure the normal process of implementation
of the relevant legal relations, as well as to facil-
itate an enabling environment for protecting
the rights of the parties to these relations.

The next form that should be mentioned
within the framework of the topic being studied
is law enforcement. According to Yu.L. Vlasov,
law enforcement is a procedural and organ-
isational activity of competent state bodies
and officials aimed at resolving specific cases by
issuing individual legal prescriptions, i.e., mak-
ing an authoritative decision in a particular case
on the basis of the law. The main social purpose
of the application of legal provisions is to facil-
itate an enabling environment for and ensure
the implementation of other forms of apply-
ing legal provisions. In many cases, the actual
implementation of legal provisions in legal real-
ity, conscious and volitional actions of people
depend on the quality and efficiency of the appli-
cation of legal provisions (Vlasov, 2005, p. 25).
The result of law enforcement is the end result
of lawful conduct of actors, which is character-
ised as socially valuable effects of the regulatory
mechanism (Makarenko, 2004).

Closely related to the above form is
the law application form. In general, follow-
ing O.F Skakun, law application is a proce-
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dural and organisational activity of competent
state bodies and officials, performed in a pro-
cedural manner, and implies individualisation
of legal provisions in relation to specific actors
and specific life cases in the act of applying the law
(Skakun, 2000). A.M. Perepeliuk argues that law
application as a special form of implementation
of law, which finds its expression in the manage-
rial activities performed by state bodies, officials
and other specially authorised (competent) per-
sons, the content thereof is to make individually
specific decisions on the basis of and in pursuance
of legal provisions (Perepeliuk, 2016).

The essential features of law enforce-
ment are as follows: 1) In cases provided for
by law, it is a necessary organisational prereq-
uisite for the implementation of legal provi-
sions, as a result of which its social purpose
is to organise certain social relations; 2) It is
the activity of only state bodies and state-au-
thorised actors, as it shall be of a state power
nature 3) It becomes legally significant pri-
marily because the relations that arise, change
or terminate as a result of such activities are
in the form of mutual legal rights and duties
of certain actors; 4) Such relations and ties are

established by making individual formal bind-
ing decisions (on the basis of legal provisions
and in accordance with specific life situations);
5) It shall be only on the basis and in accord-
ance with the procedure provided for by law;
6) It is a process regulated by special provisions
and consisting of successive stages; 7) It shall
meet certain general requirements that ensure
legality, fairness and efficiency; 8) Intellectual
and legal results of law application, i.e. relevant
decisions, are recorded, manifested externally in
the established form — in acts of law application
(Kelman, Murashyn, 2006).

4. Conclusions

Therefore, in the context of the issues being
studied, forms are a range of practical actions
performed by an employee and an employer
within the framework of social relations
on compensation for damage caused by
an employee. It should be noted that the list
of forms of compensation for damage caused by
an employee to an employer is not exhaustive,
and therefore an important task of the legisla-
tor and domestic scholars is to work towards
expanding and improving the content
of the relevant forms.
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PARTICULARITIES OF FUNCTIONING
OF THE MECHANISM FOR CONTROLLING
CIVILIAN FIREARMS CIRCULATION IN UKRAINE

Abstract. Purpose. The purpose of the article is to analyse the specifics of the functioning
of the mechanism for controlling civilian firearm circulation in Ukraine. Results. The article studies
the particularities of functioning of the mechanism for controlling civilian firearm circulation in Ukraine
and formulates a perspective on the role and place of the National Police of Ukraine in this structure,
proving that the latter, as a public authority specially authorised to perform such activities, has the widest
range of competence. It is proved that the importance of ensuring proper control of civilian firearm
circulation in Ukraine is a duty of the State which requires immediate implementation, since in the current
situation of repelling russia's armed aggression against Ukraine, it is more important than ever to ensure
that all Ukrainian citizens who have such an attempt can exercise the right to self-defence. Conclusions.
The author substantiates the perspective that the mechanism of control of civilian firearm circulation in
Ukraine consists of a controlling body and entities being controlled. It is important to underline that in
this situation there is only one controlling authority — the National Police of Ukraine, and the entities
being controlled are both organisations and individuals who manufacture such weapons or sell them
legally and those who directly possess, store and use/apply them. Further research on the functioning
of the administrative and legal mechanism for controlling civilian firearm circulation is the need to
determine the methods and forms of its functioning.

Key words: mechanism, weapon, responsibility, control of circulation, police activity, law enforcement.

1. Introduction

Human and civil rights and freedoms deter-
mine the orientation of public policy. One
of the most important rights in the world is
the human right to life and free development
of one's personality, which is primarily ensured
by safe living conditions and the impossibility
of violations of human and civil rights and free-
doms by other social actors.

One of the most important rights, in
our opinion, is also the right of a person to
self-defence by available, legal and effective
means and methods, which, in the context
of russia's active armed attack on the inde-
pendence and sovereignty of the Ukrain-
ian state and people, exacerbates a number
of processes related to social interaction. For
example, the issue of civilian firearm circula-
tion as an effective way to protect one's rights
and freedoms in the context of armed aggres-
sion, as well as to ensure effective control
of this process by specially authorised entities,
which is the key to the observance of human

© 0. Bashtova, 2022

and civil rights and freedoms, is being raised
to a new level.

The issues of civilian firearms circulation
have been repeatedly considered in the works
by: V. Averianov, O. Bandurka, Y. Bytiak,
A. Hetman, O. Dzhafarova, V. Zarosyl, S. Kiv-
alov, V. Kolpakov, A. Komziuk, A. Korniiets,
S. Kuznichenko, R. Myroniuk, V. Petkov,
O. Frolov, S. Shatrava, O. Yarmysh, etc.

However, given the situation of the large-
scale russian invasion of Ukraine, the signifi-
cant danger to society and its saturation with
illegal firearms, which pose a potential threat
to society, the need to regulate the mechanisms
for ensuring the right of Ukrainian citizens to
self-defence is urgent.

The purpose of the article is to analyse
the specifics of the functioning of the mecha-
nism for controlling civilian firearm circulation
in Ukraine. This, in turn, necessitates solving
the following research tasks: 1. To study the per-
spectives and opinions of scholars on the con-
cept of control mechanism, control as a legal

23



12/2022

ADMINISTRATIVE LAW AND PROCESS

phenomenon and the essence of the category
"civilian firearm circulation”; 2. To substanti-
ate the specificities of functioning of the mech-
anism of control of civilian firearm circulation
in Ukraine, including through the legal regime
of martial law and in the light of the activities
of the police as the main controlling entity; 3. To
outline the main scientific, theoretical and prac-
tical conclusions.

The object of the article is public relations
in the field of ensuring public safety and law
and order.

The subject matter of the study is the par-
ticularities of functioning of the mechanism
of control of civilian firearm circulation in
Ukraine.

2. The National Police as a law enforce-
ment body in Ukraine

The National Police of Ukraine, as one
of the important and most active law enforce-
mentbodies, is an important element of the foun-
dation of the architecture of public, community
and any other security in the country. Moreover,
along with the complexities of the functioning
of the relevant structure and the ongoing armed
aggression of russia on the territory of Ukraine,
an important issue is to organise the system
of police activities in such a way that society
and its environment take as a basis those stand-
ards and rules that cannot be violated.

This, in particular, is closely intertwined
with the right of Ukrainian citizens to self-de-
fence, as well as to protect themselves from
armed aggression and violations of consti-
tutional rights and freedoms. A wide range
of citizens and scholars, as well as practitioners
and professional lawyers, believe that a realis-
tic solution in the context of the current situ-
ation is to regulate the system of civilian fire-
arm circulation, which, in turn, will require
the allocation of additional resources to ensure
law and order in this segment of legal relations,
in particular due to armed aggression. Thus,
the role and place of the National Police in this
context is crucial, since it is this state body that
is responsible for ensuring control of weapon
circulation, and it is logical to assume that this
body will have the authority to control civilian
firearm circulation.

Scholars emphasise that to date, no single
legal regulation has been adopted in Ukraine
that would regulate the circulation of weapons,
including firearms. The history of formulating
legislation on weapons in Ukraine, as well as
discussions on their free (conditionally free)
circulation, has been going on since Ukraine
gained independence. To date, more than 7 draft
laws have been prepared at different times, with
different titles from the Law “On Weapons” to
the Law “On Civilian Weapons and Ammuni-
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tion,” which were rejected at different stages
of the legislative process due to the lack of polit-
ical will to introduce the right to obtain firearms
by civilians. Moreover, public opinion on regu-
lating such a right is ambiguous. On 25 May
2022, the government launched an online poll
in Diia on the legalisation of firearms by civil-
ians. More than one million 700 users of the app
took part in the survey: 62% of participants
supported the legalisation of weapons for per-
sonal defence; 19% opposed firearm circulation
among the civilian population; 18% supported
the option "for special needs" (Official site
of the "Pryamiy" channel, 2022).

Following O. Ilchenko, one of the main
components of the Ministry of Internal Affairs
of Ukraine is the National Police of Ukraine.
In the course of reforming the law enforce-
ment system of Ukraine, it is necessary to
determine the place of the National Police in
the system of the Ministry of Internal Affairs
of Ukraine, the forms of their interaction
and methods of coordination. In this regard,
there is an urgent question of introducing new
standards in the organisation and management
of the National Police (Ilchenko, 2018). Accord-
ingly, it should be noted that the National Police
of Ukraine is entrusted with a significant num-
ber of responsibilities, including those related to
control of weapon circulation. In particular, this
issue relates to public safety and law and order,
and therefore, it is a law enforcement body that
has the broadest powers and rights in this seg-
ment.

3. The regulatory framework for firearm
circulation in Ukraine

The Resolution No. 576 of the Cabinet
of Ministers of Ukraine of October 12, 1992
"On Approval of the Regulations on the Permit
System" stipulates that control of compliance
by officials of ministries, other central bodies
of state executive power, enterprises, insti-
tutions, organisations, business associations
and citizens with the established procedure for
the manufacture, acquisition, storage, account-
ing, transportation and use of items, materials
and substances, opening and operation of enter-
prises, workshops and laboratories subject to
the permit system is performed directly by
the Ministry of Internal Affairs (Resolution
of the Cabinet of Ministers of Ukraine on
the approval of the Regulations on the permit
system, 1992). The permit system is a special
procedure for the manufacture, acquisition,
storage, transportation, accounting and use
of specially designated items, materials and sub-
stances, as well as the opening and operation
of certain enterprises, workshops and laborato-
ries in order to protect the interests of the state
and the safety of citizens (Regulations on
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the permit system, Section I, paragraph 1)
(Kostiuk, Korzh, Motyl, Sakovskyi, Fedor-
ovska, 2018).

According to Article 22 of the Law
of Ukraine "On the National Police", the list
of the main powers of the police includes the fol-
lowing:

Control of compliance by individuals
and legal entities with special rules and proce-
dures for the storage and use of weapons, special
personal protective and active defence equip-
ment, ammunition, explosives and materials,
and other items, materials and substances sub-
ject to the permit system by the internal affairs
bodies;

Reception, storage and destruction of seized,
voluntarily handed over or found firearms, gas,
cold steel and other weapons, ammunition,
explosives and explosive devices, narcotic
drugs or psychotropic substances in accordance
with the procedure established by law (Law
of Ukraine On the National Police, 2015).

These provisions clearly define the role
and place of the National Police of Ukraine in
the mechanism of control of civilian firearm
circulation, since today, among other things,
the police control the circulation of award
firearms, the number of which is increasing in
the context of repelling russia's armed aggres-
sion against Ukraine.

For example, the Unified Register of Weap-
ons, initiated by the Ministry of Internal Affairs
of Ukraine, has recently been launched. Accord-
ing to I. Klymenko, the main advantages
of the Unified Register of Weapons are that
citizens will be able to easily obtain informa-
tion about their registered weapons. In addi-
tion, the procedure for obtaining permits will be
simplified through the digitalisation of services
in the field of weapon circulation. The Unified
Register of Weapons also provides for the cre-
ation of electronic offices. Therefore, Ukrain-
ians will be able to receive the service from
the comfort of their homes, without visiting
the National Police, by submitting documents
through the Single Citizen's Window https://
services.mvs.gov.ua or in a gun shop (Klymenko,
2023).

Therefore, in the mechanism of control
of civilian firearm circulation the National

Police of Ukraine is the determining entity
exercising the powers to ensure its functioning,
registering weapons, issuing permits for their
purchase, and controlling the process of their
Storage.

4. Conclusions

The article studies the particularities
of functioning of the mechanism for con-
trolling civilian firearm circulation in Ukraine
and formulates a perspective on the role
and place of the National Police of Ukraine in
this structure, proving that the latter, as a pub-
lic authority specially authorised to perform
such activities, has the widest range of compe-
tence.

It is proved that the importance of ensuring
proper control of civilian firearm circulation in
Ukraine is a duty of the State which requires
immediate implementation, since in the current
situation of repelling russia's armed aggres-
sion against Ukraine, it is more important than
ever to ensure that all Ukrainian citizens who
have such an attempt can exercise the right to
self-defence.

The author substantiates the perspective
that the mechanism of control of civilian firearm
circulation in Ukraine consists of a controlling
body and entities being controlled. It is impor-
tant to underline that in this situation there is
only one controlling authority — the National
Police of Ukraine, and the entities being con-
trolled are both organisations and individuals
who manufacture such weapons or sell them
legally and those who directly possess, store
and use/apply them.

In addition, the author proves that
the mechanism of control of civilian firearm cir-
culation has a multi-component structure and is
administrative and legal in nature, since it reg-
ulates the relations between the State and indi-
vidual actors of society. It is determined that in
addition to the subjects and objects of control,
it also contains the rights, obligations, powers
and scope of competence of certain participants
in these legal relations.

Further research on the functioning
of the administrative and legal mechanism
for controlling civilian firearm circulation is
the need to determine the methods and forms
of its functioning.
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OCOBJIUBOCTI ®YHKIIOHYBAHHS MEXAHI3MY KOHTPOJIIO 3A
OBIT'OM HMBIVIbHOI BOTHEITAJIbHOI 3bPOI B YRPAIHI

Anoranis. Mema. Metoio ctarTi € aHami3 0cobIMBOCTEH (HYHKIOHYBAHHSA MEXaHi3My KOHTPOJIO
3a 00iroM HUBIIBHOI BOrHenaibHoi 30pol B Ykpaini. Pesyavmamu. Y craTTi JOCHIIKEHO 0COOIMBOCTI
(DYHKI[IOHYBaHHSI MEXaHi3My KOHTPOJIIO 32 00IrOM [UBLIBHOI BOrHENaIbHOI 36pol B YKpaiHi, chopmoBa-
HO GaueHHs o0 poJi Ta Micig Harionaibroi nosmimii Ykpainu B yKasaHiil KOHCTPYKILii, 10BEIEHO, 1110
OCTaHHS K OpraH JePKaBHOI BJIAJM, 10 CTIETiaTbHO YITIOBHOBAKEHWIT Ha 3/[IHCHEHHS TaKOi [isITTbHOCTI,
Ma€ Haimmpire Koo Komrereniii. [[oBeaeno, mo BaKIMBICTh 3a0€3IEeYCHHSA HATEKHOTO KOHTPOJIIO 3a
06iroM IMBLIBHOT BOrHENaAbHOT 36p0oi B YKpaiHi € 060B’I3KOM JiepsKaBH, 110 MOTpedye HeraitHoro BUKO-
HaHHsI, OCKIJIBKH Y CYYaCHUX yMOBax BiaOUTTs 30poiinoi arpecii pocii ipotu Ykpaitu Sk HiKOIM BaKINBO
3a0€31eUNTH MOKJIMBICTD peasisallii paBa Ha caMO3aXKCT yCiM IpoMajisiHaM YKPaiHH, 10 MaloTh TaKe
HamaraHHst. BucHoeéxu. ABTOPKOIO 0OTPYHTOBY€ETHCS TIO3UILIsL, 110 MEXAHI3M KOHTPOJIIO 32 00IrOM IIUBIJIb-
HOI BOrHENaJIbHOI 30poi B YKpaiHi CKIJa€Thes 3 KOHTPOJIIOIOUOr0 OPraHy Ta IiJKOHTPOJIbHUX Cy0 €KTiB.
BakmmBuM € 3a3HaueHHs TOTO, MO B Il CUTYyallil KOHTPOJOI0YNH oprad oguH — HamionanpHa nosmiis
Vkpainu, a opsi i3 1M THAKOHTPOJIBHUME € sIK OpraHisallii Ta 0coOH, 110 BUTOTOBJISIIOTH TaKy 36poIo
abo 3ailicHIOOTH Ti peasizaniio (POAAK) y 3aKOHHMIT croci0, Tak i Ti, XT0 Ge3MocepeiHbO Helo BOJIOJ-
10Th, 30epiralnTh Ta BUKOPUCTOBYIOTh/3aCTOCOBYIOTh. [[0AaTKOBO OOIPYHTOBAHO, 10 MEXaHi3M KOHTP-
0JI10 32 06ITOM TIMBIIBHOI BOTHENAMBHOI 30poi Ma€ 6araTOKOMIIOHEHTHY CTPYKTYPY Ta 3a CBOIM 3MiCTOM
€ a/IMiHICTPATHBHO-TIPABOBIM, OCKIJIbKI PETYJIIOE B3AEMUHH JIEPIKABH T OKPEMIX Cy0 EKTIB CyCIIiIbCTBA.
KpiM 11010, BUSHAUAETHCS, 1110, KPiM cy6’€KTIiB i 00'€KTIB KOHTPOJIIO, BiH MICTUTH TAKOK [IPaBa, 000B 3KH,
MOBHOBA)KEHHS Ta MEXKI KOMIIETEHIIl B TUX YU IHIIMX YYACHUKIB 1UX IpaBoBifHOCHH. IlepcrexTuBa
TIOTATTBIIIOTO JIOCHIPKEHHST TUTAaHHS (QYHKI[IOHYBaHHS aJIMiHiCTPATUBHO-TIPABOBOTO MeXaHi3My KOHTP-
0J110 32 00IrOM IIUBIILHOT BOTHENAMbHOI 30pOi MOJIsITae B HEOOXIZAHOCTI BUSHAYEHHSI METOIB 1 (hopm HHoro
(byHKITIOHYBaHHSI.

Kiouosi cioBa: MexanisMm, 30post, BIATIOBIIaNbHICTh, KOHTPOJIb 32 06iroM, MoJileiichka AisIbHICTb,
TIPaBOOXOPOHA.
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PARTICULARITIES OF IMPLEMENTATION
OF JUDICIAL PROCEDURES AT THE STAGE
OF PROCEEDING COMMENCEMENT

IN ADMINISTRATIVE PROCEDURE

Abstract. Purpose. The purpose of the article is to comprehensively study the stages of both
administrative proceedings commencement and judicial procedures which are inherent to this particular
stage of the administrative procedure, and to develop the author's classification of judicial procedures
at this stage. Results. The article studies and distinguishes the first stage of administrative procedure.
The author examines comprehensively the stage of commencing administrative proceedings and judicial
procedures inherent in this particular stage of the administrative process. The author has developed
original classification of the phases of this stage. The author studies the approaches and judicial procedures
inherent in the main theoretical provisions on the commencement of administrative proceedings as a stage
ofadministrative procedure and formulates proposals forimproving the relevant regulatory mechanism. The
author establishes the particularities of implementation of judicial procedures at the stage of commencing
proceedings in an administrative case. The opinions of scholars are analysed to determine that the activity
of an administrative court in commencing proceedings in a case is of paramount importance for ensuring
the exercise of the right to seek protection in court. The author distinguishes judicial procedures at different
stages and emphasises that a judge at each stage decides only those issues which are defined by law.
Conclusions. It is proved that the commencement of administrative proceedings has its own principles,
functions and participants, enabling to distinguish it as a separate stage of administrative procedure.
The author identifies certain characteristic features of judicial procedures at the stage of proceedings
commencement, namely: internal structure, clearly defined in the presence of relevant phases, its own
purpose, which determines the nature of procedural actions and specifics of legal means that can be used
at this stage — resolving the issue of the possibility (sufficiency of grounds, compliance with requirements,
proper jurisdiction) of protection of rights, freedoms and interests of the actors of a certain jurisdiction,
rights and interests of legal entities in the field of public law relations in the administrative proceedings,
the presence of specific principles defined for this stage, presence of specific functions of administrative
proceedings inherent in this stage, in addition to the general functions of administrative proceedings,
the procedure for proceedings is defined by regulations, a certain time limit, the so-called terms.

Key words: administrative procedure, stages of proceedings commencement, administrative
proceedings, judicial procedures.

1. Introduction

Currently, when administrative proceed-
ings are in the process of active reform, due
to the fact that it is a relatively young legal
institution, the role of quality administration
of justice in this sector is of great importance.
Most of the legal phenomena in modern science
should be considered both in terms of holistic
concepts and in parts. This enables scholars to
better understand the content of their constit-
uent elements, the interconnection and conse-

© N. lichyshyn, 2022

quences reflected in the final result. Similarly, in
the administrative process, the study of the par-
ticularities of the implementation of judicial
procedures at the stage of commencing admin-
istrative proceedings is a topical issue.
Therefore, the stage of commencing proceed-
ings in an administrative case is one of the issues
that require priority research. This is primarily
due to the fact that the commencement of pro-
ceedings in an administrative case is the first
stage of administrative procedure, the quality
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thereof affects ensuring the right of access to
court, which is exercised at this stage and is
the focus of many guidelines of the European
Court of Human Rights, while the protection
of this right is most often the subject matter
of appeal to the judiciary.

The importance of determining the particu-
larities of judicial procedures at this stage is also
confirmed by the fact that without it, adminis-
trative procedural relations do not arise at all,
that is, it acts as a filtering mechanism for deter-
mining existing violations of the rights and free-
doms of the parties to the court proceedings.

Thus, it should be noted that it is the par-
ticularities of judicial procedures at this stage
that are of primary importance for the further
administrative procedure.

In addition, a comprehensive study of judi-
cial procedures at this stage revealed a number
of legal conflicts and shortcomings, the elimi-
nation of which will improve the quality of this
stage of administrative procedure and the qual-
ity of administrative proceedings, reducing
the number of erroneous and unlawful deci-
sions and violations or restrictions of the right
to access to administrative court, and, conse-
quently, the right to effective defence in public
law relations.

The topic of stages in administrative pro-
cedure in general and the stage of proceeding
commencement in particular has been the focus
of scientific research by O. Dzhafarova, P. Vovk,
1. Kachura, D. Hnap, O. Yarmysh, O. Bandurka,
O. Muzychuk, and other scholars. However, in
the domestic legal science, theoretical and prac-
tical issues of particularities of implementing
judicial procedures in administrative procedure
are not sufliciently covered, and in the existing
scientific works they have been studied frag-
mentarily or within the framework of broader
legal issues, without a comprehensive approach,
which, in turn, determines the importance
of the chosen area of scientific research.

The purpose of the article is to comprehen-
sively study the stages of both administrative
proceeding commencement and judicial proce-
dures which are inherent to this particular stage
of the administrative procedure. To develop
the author's classification of judicial procedures
at this stage. To reveal the approaches and judi-
cial procedures inherent in the main theoretical
provisions on the commencement of adminis-
trative proceedings as a stage of administrative
procedure and formulates proposals for improv-
ing the relevant regulatory mechanism.

The methodological basis of the study is
modern general and special methods of sci-
entific knowledge. Their application is based
on a systematic approach, which enables to
study issues in the unity of their social content

28

and legal form. The logical-semantic method
enables to deepen the conceptual apparatus
of meanings of "judicial procedures” and "stages
of commencing proceedings”.

The comparative legal method is used to
reveal the approaches and judicial procedures
inherent in the main theoretical provisions on
the commencement of administrative proceed-
ings as a stage of administrative procedure
and formulates proposals for improving the rel-
evant regulatory mechanism.

The statistical method and documentary
analysis are used to identify the shortcom-
ings in the specifics of the judicial procedures
at the stage of commencing proceedings in
a case and to formulate proposals for improving
the relevant legal regulation.

The need for scientific research has led to
the use a number of general theoretical and spe-
cial scientific methods of scientific knowledge,
which, as a result of the awareness of the objec-
tive properties of the epistemological interaction
between the object and the subject of knowledge,
allowing to combine the subjective and objective
aspects of knowledge. With the help of the epis-
temological method, the importance of judicial
procedures at this stage is realised, as they are
of paramount importance for the further admin-
istrative procedure.

The method of generalisation enables to
establish the range of knowledge and skills that
should be possessed by persons conducting judi-
cial procedures at a high level.

The use of the selected arsenal of scientific
research methods (the system of methodolog-
ical support for this study) enables to ensure
the validity, quality, scientific and practical sig-
nificance of the scientific results obtained. In
other words, it is the research methodology that
is an effective and necessary tool for finding new
knowledge in the process of such research.

2. Stages of commencing proceedings in
administrative procedure

The arrangement of administrative proce-
dure is doctrinally defined within the procedural
stages. To begin with, the review of the current
domestic literature and perspectives of schol-
ars reveals the necessary to define the concept
and essence of the stages of administrative pro-
cedure.

There is no unanimity of opinion in the sci-
entific works of scholars of different legal schools
on the issue of distinguishing stages in adminis-
trative procedure. The definition of the concept
of stages in administrative procedure is largely
derived from civil procedure, and most scholars
of the old legal school adhered to their defini-
tions and concepts.

One of the first contributions to the defini-
tion of dividing the court procedure into stages
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was made by I. Benedyk, who notes that
a stage is a certain element that describes
a changing characteristic of the legal procedure
(Benedyk, 1984).

For example, M. Stefan underlines the pres-
ence of separate parts or stages in civil pro-
ceedings. According to him, the presence
of a single goal that unites procedural legal
relations and actions are a mandatory feature
of the stages.

According to I.A. Kachur, a stage is an ele-
ment that reflects the characteristic of a legal
process or a set of homogeneous procedural
actions of participants to procedural legal rela-
tions carried out within a certain period to
achieve a single specific procedural goal.

Therefore, the perspectives of various schol-
ars enable to conclude that stages are an inte-
gral element that outlines the characteristics
of the legal procedure or a set of homogeneous
procedural actions of participants to procedural
legal relations carried out within a time frame to
achieve a single specific procedural goal.

In our research, it should be noted that
an individual stage of administrative procedure
has its own internal structure, which is designed
in such a way as to ensure the achievement
of the result, and therefore can and should be
divided into certain phases.

It is determined that the phases successively
replace each other, depending on the specific
purposes they fulfil and are united by a sin-
gle procedural form and compatible tasks. On
the basis of the above, conclusions can be drawn
regarding the concept of phases.

Phases are relatively independent internal
parts of the consideration of a particular admin-
istrative case at the relevant stage of the court
procedure, aimed at solving its individual
tasks. They should be considered not as simple
time periods that gradually replace each other
(although this formal and logical feature also
exists), but as a subsystem of procedural actions
and procedural decisions united on the basis
of the unity of tasks that are solved with their
help, due to the stable recurrence of typical sit-
uations (Kachur, 2018, p. 141).

The comprehensive review of the Code
of Administrative Procedure of Ukraine (2005)
enables to distinguish the following phases
of the stage of commencing proceedings in
an administrative case:

1) filing of a statement of claim;

2) checking the statement of claim for com-
pliance with the requirements established by
law;

3) making a decision on further movement
of the claim.

With regard to foreign experience in the use
of judicial procedures in legal proceedings in

general and administrative one in particular,
an important novelty is the use of mediation
in resolving legal disputes, indicating that
the practice of resolving legal disputes involv-
ing a judge as a mediator in foreign countries is
actively implemented. The countries in which
this institution operates today and has positive
indicators are France, Poland, and the United
States. In Germany and Italy, on the other hand,
the use of mediation in resolving legal disputes,
including administrative disputes, is not consid-
ered a judicial procedure, but is the prerogative
of the private service sector. In Ukraine, impor-
tant steps have already been taken to intro-
duce the institution of administrative dispute
resolution involving a judge. In particular, this
is evidenced by the innovations in the admin-
istrative procedure legislation that took place
at the end of 2017, according to which the rules
on the basic principles of administrative dis-
pute resolution involving a judge were intro-
duced into the CAPU. It should be noted that
today the institution of dispute resolution
involving a judge in Ukraine in administrative
procedure is ineffective and almost never used
(Horobets, Lytvyn, Starynskyi, Karpushova,
Kamenska, 2021).

Next, we will consider each of the judicial
procedures separately.

Filing a statement of claim is the exercise
of a person's right to go to court to protect vio-
lated rights in the field of public law relations
and is an integral part of the right to a fair
trial. The protection of human and civil rights
and freedoms is one of the most important func-
tions of the judiciary of Ukraine, enshrined in
the constitution. This reflects the system imply-
ing the state judicial policy (state power in
general and the judiciary), as well as the single
object of protection (Hnap, 2016, pp. 21-23).

Moreover, this is stated in the Constitution
of Ukraine as "the highest social value" and is
provided for in Article 55 as follows: everyone is
guaranteed the right to appeal against decisions,
actions or inaction of state authorities, local
self-government bodies, officials and employees
in court (Code of Administrative Procedure
of Ukraine, 2005).

This principle is clearly reflected in
Article 5 of the Code of Administrative Proce-
dure of Ukraine: every person has the right to
apply to an administrative court in accordance
with the procedure established by this Code if
he or she believes that his or her rights, free-
doms or legitimate interests have been violated
by a decision, action or inaction of a public
authority and to seek their protection (Code
of Administrative Procedure of Ukraine, 2005).

Therefore, the commencement of proceed-
ings can be regarded as the main and decisive
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element of the exercise of such right. This is due
to the fact that filing a claim in accordance with
the procedure established by law does not guar-
antee the fact of proceeding commencement,
although it is necessary for the judicial proce-
dure and has due legal significance.

We argue that filing a lawsuit is an irrefu-
table fact of the occurrence of administrative
and procedural relations between the applicant
and the court, but it is not the fact of the begin-
ning of the trial. A claim may or may not be
the subject matter of a dispute. The actual
exercise of the right to go to court begins with
the official registration of the claim in court. In
any other case, the filing of a claim should be con-
sidered only an intention to go to court, and not
the exercise of the right to a fair trial. Therefore,
it should be emphasised that D. Hnap's state-
ment that the procedure for applying to court
includes the preparation of a statement of claim
is incorrect.

On the one hand, preparation is essential for
the correct drafting of claims, and the plaintiff
has the right to receive assistance from the court
staff in writing the claim. However, it should be
noted that preparation is not yet a filing, but
only a prerequisite for the exercise of the right
to a fair trial by a person and the person's inten-
tion to file a lawsuit.

Furthermore, it should be noted that a pub-
lic legal dispute may be settled before the filing
of a lawsuit. Therefore, a potential defendant,
having the opportunity to learn about the inten-
tion of another person to take all the necessary
preparatory actions to go to court to protect
the rights that he or she has violated, may
decide to settle the conflict out of court. Thus,
the preparation of a lawsuit loses its meaning,
and the appeal to the court remains unfulfilled.

It should be noted that the filing of a law-
suit cannot be considered an absolute exercise
of a person's right to go to court, since such
a right will be fully exercised only after the trial
is completed and a decision on the merits is
made, and the moment the proceedings are com-
menced is only the beginning of the exercise
of such a right.

3. Particularities of implementation
of judicial procedures at the stage of com-
mencement of proceedings

It is important to bear in mind that the legis-
lator has clearly established that the commence-
ment of proceedings in a case begins with the fil-
ing of a claim with the court The provisions on
the prerequisites for such filing are set out in
Article 160 of the CAPU “Statement of claim”
(Code of Administrative Procedure of Ukraine,
2005), which highlights the essence of the claim
and the requirements to be met in its prepara-
tion. This position of the legislator is fully jus-
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tified and correct. Therefore, by commencing
proceedings in a case, the court implements pro-
visions of the constitutional right of a person to
a fair trial, officially recognising the fact that his
or her rights, freedoms or legitimate interests
have been violated.

Only in this way can the judiciary ques-
tion the legality of decisions, actions or omis-
sions of state authorities, local self-government
bodies, their officials and employees (Zozulia,
Rozhenko, 2013, pp. 87-92).

Moreover, it is important to understand that
proceedings may be commenced by an admin-
istrative court if the necessary prerequisites
for the right to file an administrative claim are
met, as well as the procedure for exercising this
right is observed (Kivalov, Kharytonov, Khary-
tonova, 2009).

This concept indicates that the filing
of a claim may be the initial phase of commenc-
ing proceedings only in presence of administra-
tive ability to act of a person and proper powers
of his/her representative.

A person who believes that his or her inter-
ests, rights and freedoms in the field of public
law relations have been violated, or a public
authority for reasons established by the cur-
rent legislation, can apply to an administrative
court. In addition, this right can be exercised
if the aforementioned actors have adminis-
trative procedural ability to act. For example,
the CAPU states that the capacity for rights
and duties is administrative procedural legal
personality, and the ability of a person to per-
sonally exercise his/her administrative proce-
dural rights and duties, including entrusting
the case to a representative, in public law rela-
tions is administrative procedural ability to act
(Code of Administrative Procedure of Ukraine,
2005).

Moreover, it is not enough for a person
to have rights and duties to exercise his/her
right to a fair trial in an administrative court,
as the person shall be of legal age and not be
declared incapacitated by the court (Zhel-
tobriukh, 2020, pp. 128-133). Furthermore,
a necessary feature of the administrative proce-
dure should be the fact of registration of pub-
lic authorities in accordance with the manner
established by law, since their legal personality
arises simultaneously from the moment of their
establishment and from the moment of adoption
of a regulation on their activities.

We see the second phase of judicial proce-
dures as a set of systematic actions of the author-
ised actor aimed at ensuring the effectiveness
of further consideration of the case on the mer-
its.

This scientific perspective is also confirmed
by modern scholars. For example, Kolomoiets
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(2009) understands the proceedings commence-
ment as a set of procedural actions to clarify
the legal issues of acceptance of an administra-
tive claim by an administrative court for con-
sideration.

D. Hnap, in turn, argues that at the stage
of commencing proceedings, it is decided
whether conditions necessary for the legisla-
tion to relate the very possibility of proceedings
in court to consider and resolve a particular
administrative case exist (Hnap, 2016).

In addition, V. Hordieiev underlines a set
of procedural actions to clarify legal issues on
acceptance of an administrative claim by
an administrative court for consideration
(Hordieiev, 2010).

Having analysed scholars’ perspectives, we
understand that the activity of an administra-
tive court in commencing proceedings is of great
importance for ensuring the exercise of the right
to a fair trial.

The court, in its turn, is solely responsible
for ensuring judicial procedures for the most
detailed analysis of the claim, and therefore
the importance of judicial procedures at this
stage of the proceedings is significant. From
the very moment the judge decides on the pro-
gress of the case, legal consequences may arise,
which differ depending on the decision made
by the judge. An example of such a legal con-
sequence is the occurrence of administrative
proceedings, i.e. administrative and procedural
legal relations, which is possible in the event
of the commencing of proceedings.

If the court decides to refuse to open
the case, the proceedings cannot be commenced,
and there can be no question of legal relations.
However, in the case of an unjustified refusal to
commence proceedings, as well as in the case
of leaving the claim without motion or returning
it, such a legal consequence as an appeal against
a court decision may be triggered, since in this
case we can speak of a violation of the person's
right to access to justice (Pomazanov, 2018,
pp. 132-136).

Therefore, in the process of review-
ing the claim and other judicial procedures,
the judge shall comply with the rules of admin-
istrative, substantive and procedural law,
and shall ensure a competent, impartial analysis
within the time limits established by applicable
law.

After receiving a statement of claim for con-
sideration, the judge shall:

1) find out whether the person who has
applied to the court has ability to act;

2) check the statement of claim for com-
pliance with the requirements established
by the applicable law. The current proce-
dural administrative law establishes a number

of requirements for a statement of claim, which
are set out in the CAPU, Article 160, para. 5.
Furthermore, the law establishes the required
list of documents that shall be attached to
the statement of claim and that directly relate
to the public law dispute and ensure its validity
(Code of Administrative Procedure of Ukraine,
2005);

3) check whether the jurisdiction of the dis-
pute is correctly determined. Thus, an adminis-
trative court considers cases arising from public
law relations;

4) check the time limits for filing a lawsuit.
The time limit for filing a claim with an admin-
istrative court varies.

Relying on the results of a comprehensive
review of the statement of claim, the judge
decides on further judicial procedures, such as:

1) to commence proceedings in the case.
Such a decision may be made if the judge finds
no grounds to refuse to commence the proceed-
ings;

2) to refuse to commence the proceedings if:

the claim cannot be considered according
to the rules of procedure of the court to which
the statement of claim has been filed;

in the current dispute between the parties,
there are final court decisions that have entered
into force (a court decision or ruling, a decision
to close proceedings in an administrative case);

an individual died or a legal entity that is
not a n authorised actor terminated the activ-
ities and has filed a claim or is being sued, if in
this case the legal relationship cannot imply
legal succession;

there is already a dispute between the same
parties, on the same subject matter and on
the same grounds in the proceedings of this or
another court;

3) to leave the claim without motion if
the statement of claim is filed without comply-
ing with the requirements established by law;

4) to return the statement of claim if:

the plaintiff has failed to remedy the defi-
ciencies of the statement of claim left without
motion within the time limit set by the court;

the plaintiff filed an application for its with-
drawal prior to the commencement of adminis-
trative proceedings;

the claim was filed by a person who does not
have administrative procedural ability to act,
the claim was not signed or signed by a person
who is not entitled to sign it, or by a person
whose official position is not specified;

the plaintiff failed to provide evidence
of contacting the defendant regarding the pre-
trial settlement of the dispute in cases where
the law requires pre-trial settlement, or the time
limit for pre-trial settlement had not expired
at the time the plaintiff filed the claim;
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the plaintiff has filed another claim (claims)
with the same court against the same defend-
ant (defendants) with the same subject mat-
ter and on the same grounds and, at the time
of the decision on the commencing of proceed-
ings in the case under consideration, no decision
has been made to open or refuse to open pro-
ceedings in the case, return the claim or leave
the claim without consideration;

violation of the rules for joinder of claims
and in other cases provided for by law.

4. Conclusions

The review of the stage of commencement
of administrative proceedings enables to char-
acterise it as a procedure established by the leg-
islation of Ukraine for the court to carry out
legally significant judicial procedures aimed at:

1) acceptance of the statement of claim;

2) verification of the statement of claim for
compliance with the requirements established
by law, deadlines for filing, identification of defi-
ciencies, establishment of the fact of the plain-
tiff's administrative ability to act or the proper
authority of the representative, the grounds for
filing, and the correctness of the jurisdiction
of the case;

3) making a decision on further considera-
tion of the case on the merits.

This stage, together with the judicial pro-
cedures inherent in it, has a complex internal
structure, which is formed by combining legal
elements into a single part that is limited by

time. The importance of commencing proceed-
ings as a stage of administrative procedure is
undeniable, as it is the first phase of exercising
the right to a fair trial of a violated or disputed
right or legally protected interest of a citizen,
as well as protection of rights and interests or
exercise of the competence of a state body in
cases provided for by law.

Some of characteristic features of judicial
procedures at the stage of proceedings com-
mencement are as follows:

1) internal structure, clearly defined in
the presence of relevant phases;

2) its own purpose, which determines
the nature of procedural actions and specifics
of legal means that can be used at this stage —
resolving the issue of the possibility (sufficiency
of grounds, compliance with requirements,
proper jurisdiction) of protection of rights,
freedoms and interests of the actors of a certain
jurisdiction, rights and interests of legal entities
in the field of public law relations in the admin-
istrative proceedings;

3) the presence of specific principles defined
for this stage;

4) the presence of specific functions
of administrative proceedings inherent in this
stage, in addition to the general functions
of administrative proceedings;

5) the procedure for proceedings is defined
by regulations;

6) a certain time limit, the so-called terms.
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{010 OCOBJMUBOCTEI PEAJII3ALII CYIOBUX ITPOIEAYP HA CTAII
BIZIKPUTTH IPOBA/IKEHHY YV CIIPABI B AJIMIHICTPATUBHOMY
CYJIOYNHCTBI

Anoranis. Mema. MeToio cTaTTi € jieTajbHe BUBYEHHSI CTa/liil BIIKPUTTSI aIMiHICTPATUBHOTO TIPO-
Ba/KEHHS Ta CyJIOBUX TIPOIIE/YD, 10 IPUTAMAHHI caMe 1IbOMY eTalty a/IMiHiCTPaTUBHOTO MPOIECY, BUPO-
GuierHst BiacHOi Kiacuikaiii cygoBUX mpoleayp Ha wiil crajil. Pesyavsmamu. Y crarti KocuiixKeHa
Ta BiIOKpeMJIEHA Meplia CTajisd aJMiHiCTPATMBHOTO CYZOYMHCTBA. DIiiblI fleTajqbHO BUBYEHO CTA/IiI0
BIJIKDUTTS aJIMiHICTPATUBHOTO TIPOBAJIKEHHS Ta CY/IOBI MPOIEYPH, 110 IPUTAMAHHI caMe IIbOMY eTarry
aJMiHicTpaTUBHOTO mpoliecy. Bupobieno BiaacHy kiacudikaliiio etanis Takoi crajii. Po3risiHyTo minxo-
I Ta CYJIOBi TIPOIIE/LYPH, 1110 IPUTAMAHHI PO3KPUTTIO OCHOBHUX TEOPETUYHMX MOJIOXKEHD TIPO BIIKPUTTS
TTPOBA/IKEHHS B aJIMIHICTPATUBHII CTIPaBi K CTaii aIMIHICTPATHBHOTO CYZIOUMHCTBA Ta (DOPMYTIOBAHHIO
[POIO3UILIl IO/I0 YIOCKOHAJIEHHS BI/[IIOBIIHOTO TIPABOBOrO PEryJIIOBaHHs. BeraHoBiIeHO 0coOMMBOCTI
peaizallii CyZ0BUX MPOIeyp Ha CTa/il BiIKPUTTS MPOBA/KEHHS B afMiHicTpaTuBHii cripasi. [Ipoanairi-
30BaHO IYMKY HayKOBI[iB Ta BU3HAYEHO, IO isIbHICTD aZIMIHICTPATUBHOTO CYAy 3 BIIKPUTTS IPOBA/IKEH-
Hsl Y CIIPaBi Ma€ KOJIOCAIbHE 3HAUEHHsI Jist 3a0e3IleYeH sl BTIIEHHS [IPaBa 3B€PHEHHSI JI0 CY/Iy 3a 3aXHC-
ToM. BiokpemiieHo cy10Bi IpoIieslypu Ha Pi3HUX CTa/isX Ta HATOJIOMIEHO, MO CY//T Ha KOXKHIN OKpeMiit
craiil BUpiliye Jimiie Ti maTaHHsl, ki OKpecieHi 3akoHoM. Bucnoexu. OGrpyHTOBAHO, 110 BIAKPUTTIO IPO-
Ba/UKEHHS B a/IMiHICTPATUBHIN CIIPaBi MpUTAMAHHI BIACHI HPUHIUIN, (DYHKII Ta YIACHUKH, 110 I03BO-
JISIE BUOKPEMUTH 10TO B OKPEMY CTaJIii0 a/IMiHICTPATUBHOTO Cy/I0UNHCTBA. Biu3HaveHo okpeMi XxapakTepHi
O3HAKM JJISI CYJIOBUX TMPOIEYP HA CTa/il BIIKPUTTS MPOBA/UKEHHS, a caMe: BHYTPIIIHS CTPYKTYpa, sKa
YiTKO BU3HAYEHA Y HASBHOCTI BiAIMOBIHUX €TaIiB, BJACHA I[iJib, SIKA BU3HAYA€ XapaKTep MPOIlecyasb-
HUX Jiii Ta crenndiky npaBoBuX 3aco0iB, 10 MOKYTh OyTH BUKOPHCTaHHI HA Takiil cTail, — BUpilIeHHs
TUTAHHS PO MOKJINBICTD (JIOCTATHICTB Mi/ICTaB, BIAMOBIHICTD BUMOTaM, HaJIeKHA Ti/ICY/THICTD ) 3aXUCTY
pas, cBOOOI Ta inTepeciB ¢y’ eKTiB BUSHAUECHOI MiCYAHOCTI, IpaB Ta iHTepeciB opuandHux ocid y chepi
yGIYHO-TIPABOBKX BIIHOCHH Y HOPSAKY a/IMiHICTPATHBHOTO CY/I0YMHCTBA, HASIBHICTh BUSHAYEHUX CaMe
JUIst i€l craii ¢BoiX crerudivHIX IPUHIINIIB, HASIBHICTD, OKPIM 3araibHUX (DYHKILH a/IMiHICTPATHBHOTO
CYIOUMHCTBA, 1[0 IPUTAMAHHI Ha il cTaii, 11e i crierudiyHux, BU3HAYEHICTh MOPSIAKY CYIOUNHCTBA HOP-
MAaTHBHO-TIPABOBHMH aKTaMH, TIEBHA YaCOBa 0OMEKEHICTD, TAK 3BaHi CTPOKH.

KuouoBi ciioBa: a/iMiHiCTPaTUBHUIT TPOIIEC, CTA/IIT BIIKPUTTS TPOBA/KEHHS, a/IMiHICTPaTUBHE CY/I0-
YUHCTBO, CY/I0BI IIPOLIEYPH.
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ADMINISTRATIVE AND LEGAL STATUS

OF THE NATIONAL SECURITY AND DEFENCE
COUNCIL AND THE SECURITY SERVICE

OF UKRAINE AS ENTITIES ENSURING NATIONAL
SECURITY IN THE CONTEXT OF EUROPEAN
INTEGRATION

Abstract. Purpose. The purpose of the article is to reveal the theoretical and practical essence of the concept
of "administrative and legal status" in relation to entities ensuring national security of Ukraine in the context
of European integration such as the National Security and Defence Council and the Security Service of Ukraine.
Results. It is determined that the regulatory framework of the National Security and Defence Council of Ukraine
requires optimisation changes. First, it is necessary to clearly identify its role and purpose, that is, to facilitate
or to perform specialised management; second, when distinguishing its powers and functions, the warning
provisions of EU law regarding the inadmissibility of limiting the scope of human and civil rights (without proper
justification) for reasons of national security should be considered. Therefore, the administrative and legal status
of the National Security and Defence Council of Ukraine characterises it as an entity ensuring national security
in the context of European integration by the following provisions: it is a body of special competence, which, on
the one hand, is responsible for information and analytical support for the national security management system
of Ukraine, and, on the other hand, for strategic planning and management of its system through coordination
and control powers. Conclusions. The author determines that the administrative and legal status of the National
Security and Defence Council and the Security Service of Ukraine as entities of special competence in the field
of national security in the context of European integration in the substantive aspect characterises the totality
of tasks, goals and functions established by legal regulations, the implementation thereof is their direct
responsibility and is manifested in the information and analytical field, which in turn is the basis for making
managerial decisions (National Security and Defence Council) and implementing law enforcement measures
to eliminate threats to state security (Security Service of Ukraine). It is revealed that these entities require to
be relieved of uncharacteristic functions and limited in the scope of their powers to meet the purpose of their
functioning in the discourse of Ukraine's European future. Furthermore, the National Security and Defence
Council should have a more flexible scope of legal capabilities compared to the Security Service of Ukraine,
activities thereof should exclude the possibility of discretion. In addition, the issue of adverse legal effects
of their activities (establishment of measures of legal liability), including for unlawful decisions and improper
performance of functional duties, shall be regulated, since to meet the public interest, they should allow for
European standards of the minimum acceptable level of protection of personal rights and values of a person
and citizen with the impossibility of their unreasonable restriction.

Key words: administrative and legal status, security, European integration, security provision,
competence, system of actors.

1. Introduction and duly justified as such) can be eliminated
Each state is endowed with the privileged  in a way that the state's leadership considers
right to independently resolve national security ~ appropriate and necessary. Nowadays the global
issues. This means that any threat (if it is real  security of the world community is riddled with
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acute problems arising from this established
dogma because, bypassing the need to prove
and justify the existence of a real threat to
national security, individual countries are actu-
ally undermining the entire global security by
abusing this right.

Awareness of this problem and the search
for effective legal mechanisms to address it are
of both national and international nature. For
example, the law of the European Union (here-
inafter — the EU) contains a number of caveats
regarding the national legislation of its member
states in terms of the need to unify the approach
to public administration of national security
issues (to a greater extent, respect for human
and civil rights), and the availability of ade-
quate and effective guarantees in the mecha-
nism for its implementation to prevent abuse
of state power functions.

Currently, Ukraine's national security is in
the most difficult state since the country's inde-
pendence, as its external and internal threats
have increased and become more complex
(Kysloho, Strelbytskoho, 2021). Rebuilding,
restoring and renewing of Ukraine are the steps
that need to be taken for Ukraine's new Euro-
pean future (Official website of the Cabinet
of Ministers of Ukraine, 2022), which must
be implemented despite the strong desire
of the Russian Federation to prevent a strong,
sovereign Ukraine and the victory of democ-
racy and the rule of law in the post-Soviet
space (Vahener, 2022). Therefore, coopera-
tion and coordination of global efforts to repel
the aggressive efforts of the Russian Federa-
tion's leadership is extremely important, as it
forms the basis of a renewed democratic world.

It is Ukraine that currently plays an impor-
tantrole in the development of political and eco-
nomic cooperation on the European continent
and in the adjacent areas, ensuring regional
stability and security in the face of the Russian
Federation's extraordinary military and infor-
mation aggressive activity (Danylian, 2020).
All of this is a merit of actors ensuring
the national security of Ukraine, whose activ-
ities in crisis situations have been reformatted
from the strategic to the tactical level of man-
agement, and have proven their effectiveness,
as each representative of their system acts as
an integral part of a powerful and holistic mech-
anism for protecting the national identity, dig-
nity and will of the Ukrainian people, its state-
hood, independence and territorial integrity.

Among these actors, the activity of those
with special competence is of importance.
In this study, we will try to clarify the theo-
retical and practical essence of the concept
of "administrative and legal status" in relation
to the National Security and Defence Council

and the Security Service of Ukraine as enti-
ties ensuring national security of Ukraine in
the context of European integration.

The concept under study as a direct sub-
ject of scientific research is characterised by
a triple content. This means that one part of it
is sufficiently covered and studied by domestic
scientists of administrative law (for example,
the works of such scientists who have studied
the foundations of the theoretical understand-
ing of the concept of "administrative and legal
status” on the example of various subjects)
(Vyshneva, 2021), another part relates directly
to its features of the actors being analysed,
and the last part focuses on entities ensur-
ing Ukraine's national security in the con-
text of European integration. In particular, in
the latter aspect, there are no scientific develop-
ments of domestic scholars.

2. Administrative and legal status
of the National Security and Defence Council

A review of legal literature and certain legal
regulations enables to argue that the legal cate-
gory of "status” is frequently used, and in quite
different interpretations. It makes no sense
to go into its terminological features, given
the number of scientific works by leading schol-
ars of legal science, including administrative sci-
ence, devoted directly to this topic. We will only
clarify that it is mostly used to denote a specific
phenomenon, actor or process in a certain space
(Zamryha, 2021); its meaning is in something,

Furthermore, the scientific definition
of administrative and legal status is compli-
cated due to its theoretical construct without
legislative interpretation, therefore there is
a lack of unity of both perspectives on and sci-
entific understanding (Vyshneva, 2021) of this
concept, as it is derived from a more general
term — legal status. Moreover, it should be con-
sidered that the general understanding of this
term implies an opinion that the category "legal
status" refers to a person, while "legal position”
refers to a public authority (Zubko, 2019).

Nevertheless, as a rule, the concept
of "administrative and legal status" is revealed
through the characteristics of its elements or
through the competence (Priakhin, Humin,
2014) of a particular public administrator
(Prykhodko, 2020) (for example, V. Averianov
defines the administrative and legal status as
a set of rights and duties enshrined in the provi-
sions of administrative law, the implementation
thereof is ensured by certain guarantees (Aver-
ianov, 2004)).

Therefore, the administrative and legal sta-
tus is a legal concept used only by scientists
and expressed exclusively within the framework
of administrative and legal science, the concep-
tual component thereof is formed by adding
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to the basis of specific actors’ legal status ele-
ments of essential understanding (Vyshneva,
2021) of the uniqueness of their activities as
representatives of a certain system, which have
a specific social orientation of the actions taken
in the plane of the administrative vector of legal
relations, and this determines the meaning
and role of their existence in the system of imple-
menting (Vyshneva, 2021) public functions.

With regard to the administrative and legal
status of the entities under study, it should be
noted that the term "special competence" in this
context refers to the implementation of a set
of measures organised and performed by indi-
vidual entities of the security and defence sector
and having a functional impact on the objects
of their jurisdiction. It means that legal regula-
tions vest such entities with special functions
that cannot be exercised/delegated to other
entities. It is clear that, for example, the func-
tions of the parliament cannot be performed or
delegated to other entities either, but in this
aspect, it is not so much about the exclusivity
of functions, but rather about their specificity.

Article 107 of the Constitution stipulates
that the National Security and Defence Coun-
cil (NSDC) is a coordinating body on national
security and defence under the President
of Ukraine. The President of Ukraine shall
be its Head and shall form the personal mem-
bership; and the Prime Minister of Ukraine,
the Minister of Defence of Ukraine, the Head
of the Security Service of Ukraine, the Minister
of Internal Affairs of Ukraine, and the Minister
of Foreign Affairs of Ukraine shall be ex officio
members. The Chairman of the Verkhovna Rada
of Ukraine may participate in NSDC meetings
(Constitution of Ukraine, 1996).

That is, the constitutional provisions indi-
cate that the entity under study has a special
administrative and legal status in general, not
only in the field under analysis.

It should be noted that of all the actors
that make up the national security system
of Ukraine, its functions in national security
management and status are the most detailed.
In fact, the Constitution imposed on the NSDC
the honourable role of coordinator in this field,
namely, the coordinator is the main link in
the management and decision-making system.
Regardless of whether coordination is only
about efficiently gathering information so that
the President can make appropriate decisions
based on it, or whether it enables effective man-
agement of various structures to address current
issues (Bidenko, 2006). For example, in Poland,
the National Security Council is an advisory
body to the president on internal and external
security issues and does not have such broad
powers as a similar body in Ukraine. Thus, its
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function is to study issues and form opinions
related to the security of the state, and they
include: general guidelines for the security
of the state, principles of and trends in for-
eign policy, areas of development of the Armed
Forces, issues related to external security,
threats to internal security and resources to
counter them (About the National Security
Council, 2022).

The fact that the NSDC has a significant
scope of powers not only in the field of national
security and defence and deals with almost all
issues of the country'slife is indicated by the pro-
visions of the Law of Ukraine "On the National
Security and Defence Council of Ukraine". For
example, Article 4 of this Law defines the com-
petence of the NSDC on the basis of its func-
tions (analytical, coordination and control).
The powers listed in this article includes quite
specific ones, for example, those related to
the recognition of a person as having signifi-
cant economic and political weight in public life
(oligarch), as well as the exclusion of a person
from the Register of persons having significant
economic and political weight in public life (oli-
garchs) (Law of Ukraine On the National Secu-
rity and Defence Council of Ukraine, 1998). No
other country in the world has such a concept
as an "oligarch" at the legislative level and rec-
ognises that they can pose a threat to national
security and defence given their "significant
economic and political weight in public life".

In addition, the list of powers of the NSDC
most often includes the power to coordinate
and control the activities of executive bodies.
This is despite the fact that in most countries
similar bodies have advisory functions, as this
actually means that interference in the system
of executive authorities is permissible. The
NSDC is not a part of any branch of government
and is only an advisory body to the President
of Ukraine (Lipkan, 2009), so the existence
of such powers raises a number of questions.

In our opinion, coordination and control
over the activities of executive authorities can
only be remained for "repulsing armed aggres-
sion, organising the protection of the popula-
tion and ensuring its vital activity, protecting
life, health, constitutional rights, freedoms
and legitimate interests of citizens, maintaining
public order in martial law and state of emer-
gency and in the event of crisis situations that
threaten the national security of Ukraine".
(Law of Ukraine On the National Secu-
rity and Defence Council of Ukraine, 1998).
Under normal circumstances, this body should
perform analytical and advisory functions.
Therefore, we believe that part 2 of Article 3
of the Law of Ukraine "On the National Secu-
rity and Defence Council” should be cancelled.
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If such an approach is enshrined in law, it
can be stated that the NSDC is a specialised
body in the system of national security actors,
as it will exercise special powers in exceptional
cases. Currently, it is a body that has such pow-
ers regardless of the state of affairs in the secu-
rity environment in the country.

In view of this, K. Tarasenko believes: "The
NSDC is a national, integral, systemic, special-
ised, interdepartmental ("supra-departmen-
tal"), comprehensive and collegial state author-
ity of Ukraine" (Tarasenko, 2009).

Therefore, the regulatory framework for
the NSDC is imperfect, as the relevant law
gives it powers that are too broad in scope.
Moreover, the procedures for their implemen-
tation are not supported by a mechanism-based
approach (in particular, there are no provisions
on the responsibility of departments within
the Council, no provisions on such important
elements of national security management as
annual reports, intelligence gathering, respon-
sibility for their actions, etc. (Bidenko, 2006)).

The ineffectiveness of the approach when
the NSDC is concerned with everything
and nothing can be demonstrated by the exam-
ple of V. Radchenko's report "On the main
results of the work of the National Security
and Defence Council of Ukraine and the Coun-
cil apparatus in 2003" (On the main results
of the work of the National Security and Defence
Council of Ukraine and the Council apparatus
in 2003, 2024). In particular, several paragraphs
of this report of the constitutional body reveal
measures aimed at reducing accidental alcohol
poisoning. The result of the NSDC's work is that
"the number of deaths from accidental alcohol
poisoning in January-October 2003, compared
to the same period last year, decreased by 652
people”. This is simply not possible in the report
of, for example, the US National Security Coun-
cil, due to the clear definition of its powers
(Bidenko, A. (2006).

Therefore, the above leads to the conclusion
that the regulatory framework of the NSDC
requires optimisation changes. First, it is nec-
essary to clearly identify its role and purpose,
that is, to facilitate or to perform specialised
management; second, when distinguishing its
powers and functions, the warning provisions
of EU law regarding the inadmissibility of lim-
iting the scope of human and civil rights (with-
out proper justification) for reasons of national
security should be considered.

Therefore, the administrative and legal sta-
tus of the NSDC characterises it as an entity
ensuring national security in the context
of European integration by the following provi-
sions: it is a body of special competence, which,
on the one hand, is responsible for information

and analytical support for the national secu-
rity management system of Ukraine, and, on
the other hand, for strategic planning and man-
agement of its system through coordination
and control powers.

In addition, until important issues such
as the NSDC's responsibility for its deci-
sions, the procedure for dealing with a crisis,
and a clear definition of national security issues
and priorities are resolved at the legislative
level, it will remain a purely advisory body that
helps provide the Head of State with the most
complete information on important issues, anal-
yses potential threats and deals with crisis man-
agement (Bidenko, A. (2006).

3. Administrative and legal
of the Security Service of Ukraine

The next entity of scientific interest in this
study is the Security Service of Ukraine (here-
inafter — SSU). The activities of this entity, as
well as its status, are regulated by the Constitu-
tion of Ukraine and other legal regulations. For
example, the Law of Ukraine No. 2229-XII "On
the Security Service of Ukraine" of March 25,
1992 (On the Security Service of Ukraine Law
of Ukraine, 1992) defines it as a special purpose
state body with law enforcement functions that
ensures state security of Ukraine and is subordi-
nated to the President of Ukraine.

That is, like the National Security
and Defence Council of Ukraine, this body is
also subordinated to the President of Ukraine.
However, this law enforcement body’s func-
tions differ from the ones of the National Secu-
rity and Defence Council of Ukraine (Nadon,
2017). In particular, the SSU is responsible
for protecting the state sovereignty, consti-
tutional order, territorial integrity, scientific,
technical and defence potential of Ukraine,
protecting the legitimate interests of the state
and the rights of citizens from intelligence
and subversive activities of foreign special
services, attacks by individual organisations,
groups and individuals, and ensuring the pro-
tection of state secrets within the scope of its
competence defined by law. The SSU is also
tasked with preventing, detecting, suppress-
ing and solving criminal offences against peace
and security of mankind, terrorism and other
unlawful acts that directly threaten the vital
interests of Ukraine (On the Security Service
of Ukraine Law of Ukraine, 1992).

Accordingly, the SSU has a special admin-
istrative and legal status as a national security
entity, as it combines two key areas within its
competence — information-analytical and law
enforcement — while performing special service
tasks.

Itis noteworthy that nowhere in the civilised
world a special service conducts law enforce-
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ment activities; its purpose is to collect infor-
mation within the competence defined by law
(Zakharov, 2017).

That is why European experts have con-
sistently emphasised the need to reform
the SSU in their conclusions. The first stage
of the SSU reform began in 2008-2009,
when the National Security Council adopted
the decision "On the concept of reform-
ing the Security Service of Ukraine: Deci-

sion of the National Security Council,
2008" (enacted by Presidential Decree
No. 249/2008) and the "Comprehen-

sive Targeted Programme for Reforming
the Security Service of Ukraine” (Decree
of the President of Ukraine On the decision
of the National Security and Defence Coun-
cil of Ukraine dated February 15, 2008 "On
the Concept of Reforming the Security Ser-
vice of Ukraine", 2008). A draft law was reg-
istered, but later withdrawn from considera-
tion. In 2015, a new reform was announced.
International partners again insisted on it.
One of the main conditions was the elimina-
tion of special units dealing with economic
crimes (Ukrinform website, 2022).

A new phase of SSU reform commenced in
2019 with the development of a new draft law
on the Service. The main goal of the reform is
to set new priorities and make the SSU more
effective. It will provide the special service
with effective mechanisms to better respond
to the threats faced in the modern world.
In particular, to successfully counteract
the hybrid warfare of the Russian Federation.
The relevant draft law was developed by SSU
experts, and the final version was prepared
by an expert group of the President's Office.
It allowed for key proposals from interna-
tional partners. On 19 May 2020, the Verk-
hovna Rada of Ukraine considered the draft
law and sent it for a second first reading
and revision to the Parliamentary Commit-

tee on National Security, Defence and Intel-
ligence (Official website of the Security Ser-
vice of Ukraine, 2022).

Therefore, the SSU has a special administra-
tive and legal status in the field of national secu-
rity in the context of European integration, as it
is the only state special-purpose body with law
enforcement functions with the main purpose to
ensure state security.

4. Conclusions

To sum up, the administrative and legal sta-
tus of the NSDC and the SSU as entities of spe-
cial competence in the field of national secu-
rity in the context of European integration in
the substantive aspect characterises the total-
ity of tasks, goals and functions established by
legal regulations, the implementation thereof
is their direct responsibility and is manifested
in the information and analytical field, which
in turn is the basis for making managerial deci-
sions (NSDC) and implementing law enforce-
ment measures to eliminate threats to state
security (SSU).

The entities under study require to
be relieved of uncharacteristic functions
and limited in the scope of their powers to meet
the purpose of their functioning in the dis-
course of Ukraine's European future. Further-
more, the National Security and Defence
Council should have a more flexible scope
of legal capabilities compared to the Security
Service of Ukraine, activities thereof should
exclude the possibility of discretion. In addi-
tion, the issue of adverse legal effects of their
activities (establishment of measures of legal
liability), including for unlawful decisions
and improper performance of functional duties,
shall be regulated, since to meet the public inter-
est, they should allow for European standards
of the minimum acceptable level of protection
of personal rights and values of a person and cit-
izen with the impossibility of their unreasonable
restriction.

References:

About the National Security Council. National Security Council, 2022. Retrieved from: https://en.bbn.gov.
pl/en/president-of-poland /national-security-coun/about-the-national-sec /99, The-National-Security-Coun-

cil.html (in English).

Averianov, V.B. (2004). Administratyvne pravo Ukrainy [Administrative law of Ukraine]. K.: Yurydychna

dumka (in Ukrainian).

Bidenko, A. (2006). Zakonodavchi aspekty upravlinnia ukrainskoiu natsionalnoiu bezpekoiu [Legisla-
tive aspects of Ukrainian national security management]. Politychnyi menedzhment — Political Management, 1,

128-139 (in Ukrainian).

Danylian, O.H. (2020). Natsionalna bezpeka v konteksti yevroatlantychnoi intehratsii Ukrainy: filosof-
ska refleksiia [National security in the context of Euro-Atlantic integration of Ukraine: a philosophical reflec-
tion]. Visnyk Natsionalnoho yurydychnoho universytetu imeni Yaroslava Mudroho — Bulletin of Yaroslav the Wise

National University of Law, 44,822 (in Ukrainian).

Konstytutsiia Ukrainy: vid 28 chervnia 1996 r. Ne 254k/96-VR [Constitution of Ukraine: dated
June 28, 1996 No. 254k/96-BP]. (1996). rada.govua. Retrieved from https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80# Text (in Ukrainian).

38



12/2022
ADMINISTRATIVE LAW AND PROCESS

Kysloho, A.M., Strelbytskoho, M.P. (2021). Zabezpechennia natsionalnoi bezpeky za osnovnymy napria-
mamy zhyttiediialnosti Ukrainy [ Ensuring national security in the main areas of life of Ukraine]. Kyiv: Mizhre-
hionalna Akademiia upravlinnia personalom (in Ukrainian).

Lipkan, V. (2009). Pravovyi status Rady natsionalnoi bezpeky i oborony Ukrainy u sferi natsionalnoi bez-
peky Ukrainy [Legal status of the National Security and Defence Council of Ukraine in the field of national
security of Ukraine]. Pidpryiemnytstvo, hospodarstvo i pravo — Entrepreneurship, economy and law, 12, 4-8
(in Ukrainian).

Nadon, 0.V. (2017). Rada natsionalnoi bezpeky y oborony Ukrainy ta Sluzhba bezpeky Ukrainy yak sub-
iekty spetsialnoi kompetentsii iz zabezpechennia finansovoi bezpeky bankiv [ The National Security and Defence
Council of Ukraine and the Security Service of Ukraine as entities of special competence to ensure the financial
security of banks]. Aktualni problemy vitchyznianoi yurysprudentsii — Actual problems of domestic jurisprudence,
4,87-91 (in Ukrainian).

Ofitsiinyi sait Kabinetu ministriv Ukrainy [Official website of the Cabinet of Ministers of Ukraine]. (2022).
kmu.govua. Retrieved from https://www.kmu.gov.ua/news/osnovu-onovlennya-krayini-formuvatimut-nacion-
alna-bezpeka-yevrointegraciya-ta-ekonomichna-transformaciya-premyer-ministr (in Ukrainian).

Ofitsiinyi vebportal Sluzhby bezpeky Ukrainy [Official website of the Security Service of Ukraine]. (2022).
ssu.govua. Retrieved from https://ssu.gov.ua/reforma-ssu (in Ukrainian).

Priakhin, Ye., Humin, O. (2014). Administratyvno-pravovyi status osoby: poniattia ta struktura [Admin-
istrative and legal status of a person: concept and structure]. Nashe pravo — Our Law, 5, 32-37 (in Ukrainian).

Pro Kontseptsiiu reformuvannia Sluzhby bezpeky Ukrainy: Rishennia RNBO vid 15.02.2008. [On the con-
cept of reforming the Security Service of Ukraine: Decision of the National Security Council dated Febru-
ary 15, 2008]. (2022). rada.gov.ua. Retrieved from https://zakon.rada.gov.ua/laws/show,/n0008525-084# Text
(in Ukrainian).

Pro osnovni rezultaty roboty Rady natsionalnoi bezpeky i oborony Ukrainy ta aparatu Rady u 2003 rotsi
[On the main results of the work of the National Security and Defence Council of Ukraine and the Council
apparatus in 2003]. (2004). https://www.rnbo.gov.ua/ua/Diialnist/ (in Ukrainian).

Pro Sluzhbu bezpeky Ukrainy Zakon Ukrainy vid 25 bereznia 1992 r. Ne 2229-X1I [On the Security Service
of Ukraine Law of Ukraine dated March 25, 1992 No. 2229-X11]. (1992). rada.gov.ua. Retrieved from https://
zakon.rada.gov.ua/laws/show/2229-12#Text (in Ukrainian).

Prykhodko, A.A. (2020). Zapobihannia ta protydiia koruptsii v Ukraini za umov yevrointehratsii: admin-
istratyvno-pravovyi aspekt [Prevention and counteraction of corruption in Ukraine under the conditions of
European integration: administrative and legal aspect]. Kyiv: FOP Chalchynska N.V. (in Ukrainian).

Sait Ukrinform [Ukrinform website]. (2022). wkrinform.ua. Retrieved from https://www.ukrinform.
ua/rubric-polytics/3387403-reforma-sbu-bezugla-rozpovila-pro-konsultacii-sodo-zakonoproektu.html
(in Ukrainian).

Tarasenko, K.V. (2009). Konstytutsiino-pravovyi status Rady natsionalnoi bezpeky i oborony Ukrainy
[Constitutional and legal status of the National Security and Defence Council of Ukraine]. Extended abstract of
candidate’s thesis. Kyiv. nats. un-t vutr. sprav. Kyiv (in Ukrainian).

Ukaz Prezydenta Ukrainy Pro rishennia Rady natsionalnoi bezpeky i oborony Ukrainy vid 15 liutoho
2008 roku «Pro Kontseptsiiu reformuvannia Sluzhby bezpeky Ukrainy»: vid 20 bereznia 2008 r. Ne 249,/2008
[Decree of the President of Ukraine On the decision of the National Security and Defence Council of Ukraine
dated February 15, 2008 "On the Concept of Reforming the Security Service of Ukraine": dated March 20, 2008
No. 249/2008]. (2008). rada.govua. Retrieved from https://zakon.rada.gov.ua/laws/show,/249/2008# Text
(in Ukrainian).

Vahener, R. (2022). Yevropeiske maibutnie dlia Ukrainy: chomu YeS maie pity nazustrich Kyievu [The
European future for Ukraine: why the EU should meet Kyiv]. Yevropeiska Pravda — European Truth. Retrieved
from https://www.eurointegration.com.ua/experts/2022,/06/15/7141280/ (in Ukrainian).

Vyshneva, A.V. (2021). Administratyvno-pravovyi status orhaniv suddivskoho vriaduvannia v Ukraini
[Administrative and legal status of judicial governance bodies in Ukraine]. Extended abstract of candidate’s
thesis. Kyiv: NDIPP (in Ukrainian).

Zakharov, Ye. (2017). Sluzhba bezpeky Ukrainy ta prava liudyny. Ukrainska helsinska spilka z prav liudyny
[Security Service of Ukraine and Human Rights. Ukrainian Helsinki Union for Human Rights]. helsinki.org.ua.
Retrieved from https://helsinki.org.ua/sluzhba-bezpeky-ukrajiny-ta-prava-lyudyny-e-zaharov/ (in Ukrain-
ian).

Zakon Ukrainy Pro Radu natsionalnoi bezpeky i oborony Ukrainy: vid 05 bereznia 1998 r. Ne 183/98-VR
[Law of Ukraine On the National Security and Defence Council of Ukraine: dated March 5, 1998 No. 183/98-
BP]. (1998). rada.govua. Retrieved from https://zakon.rada.gov.ua/laws/show,/183,/98-%D0%B2%D1%80%-
Text (in Ukrainian).

Zamryha, A.V. (2021). Administratyvno-pravove zabezpechennia hospodarskoi diialnosti v Ukraini
[Administrative and legal provision of economic activity in Ukraine]. Extended abstract of candidate’s thesis.
Kyiv: PrAT «Vyshchyi navchalnyi zaklad «Mizhrehionalna Akademiia upravlinnia personalom» (in Ukrainian).

Zubko, A.O. (2019). Administratyvno-pravovyi status Departamentu mizhnarodnykh sporiv Ministerstva
yustytsii Ukrainy [Administrative and legal status of the Department of International Disputes of the Ministry

39



12/2022
ADMINISTRATIVE LAW AND PROCESS

of Justice of Ukraine]. Extended abstract of candidate’s thesis. Naukovo-doslidnyi instytut publichnoho prava.
Kyiv (in Ukrainian).

Ipuna Haxoneuna,

Kanoudam opuduunux nayx, doyenm, npogecop xapedpu sazarvnonpasosux ducuuniin, Hayionanvna
axademiss Cuyocou besnexu Yxpainu, eyiuys Muxaiina Makcumosuua, 22, Kuis, Ykpaina, indexc
03022, irinakostenko028@ukr.net

ORCID: orcid.org/0000-0001-9405-4621

AJIMIHICTPATUBHO-IIPABOBHI1 CTATYC PAIU HAI.I_IOHAJIbHO'I'
BE3IIEKU I OBOPOHU TA C/1YKBU BE3IIEKH YKPAIHU SIK CYB’E€KTIB
3ABE3ITEYEHHA HAIIIOHAJIDHOI BE3IIERK B YMOBAX €BPOIHTEI'PAIIII

Anoraiisi. Mema. Metoto cTaTTi € 3'sICyBaHHSI TEOPETUYHOT i TPAKTUYHOT CYTHOCTI KOHIIETITY «a/[Mi-
HICTPaTUBHO-IIPABOBUIA CTATYC» WIOAO TaKux cy('eKTiB 3abe3neueHHs] HAl[lOHAIbHOI Geslekn YKpaiHu
B yMOBax eBpoinTerpaitii, sik Paja HarionanbHoi 6esnexu i 060potu a Cirysk6a Oesnexu Ykpainu. Pesy.ib-
mamu. BusHayeHo, 110 HOpMaTHBHE PEryJIIOBaHHs AisibHOCTI Pagn HarfioHaapHoi Ge3mnexku Ta 060pOHH
VKkpainu BuMmarae ontumisaiiiaux smin. [lo-nepuie, HeoOXiaHO uiTKO izeHTUdiKyBaTH ii posib Ta 1pu-
3HAUEHHSI — CIIPUATU UM 3/ICHIOBATH CIIeIiaJi30BaHe YIPaBJiHHS; 110-Apyre, Y pa3i BUOKpeMJIeHH ii
MOBHOBa)KEHb Ta (DYHKIIIN CJIijl BDaXOBYBATH 3acTeperkHi mosokeHHs 1mpasa €C Mo10 HeIOmyCTHMOCTI
oOMesKeHHsT 00csTy TIpaB JIOAMHU Ta TpoMajsdHiHa (0e3 HajleKHOro Ha Te OOIPYHTYBaHHS) 3 MOTUBIB
HarionaapHoi Gesnexn. TakuM YMHOM, aAMiHICTPATUBHO-NIPaBOBUIi cTatyc Paau HanionanbHoi 6e3nexu
Ta 060pOHK YKpaiHu XapakTepusye ii sk cy6’ekTa 3abe3medeH s HallioHaIbHOi Ge3MeKn B yMOBaX €BPOiH-
Terpartii TAKNMH TTOTOKEHHSIMIT: € OPTAHOM CIIETliaTbHOT KOMIIETEHTIl, 1110, 3 0HOT0 GOKY, Bi/IMOBI TaTbHIIT
3a indopmarliiiHo-aHamiTuHe 3a0e3leUeHH s CUCTEMI YIIPABJIIHHS HAL[IOHAILHOK 0€31eK0K YKpaiHu,
a 3 IHIIOTO — CTpaTeTiuHe MJIAHYBAHHS Ta YIPABJIHHS ii CHCTEMOIO Yepe3 KOOPAUHAIINHI Ta KOHTPOJIb-
Hi TOBHOBakeHHS. Bucnosexu. BusnavyeHo, 1o aaMiHicTpaTUBHO-TIpaBoOBHil ctaTyc Paan HartioHaIbHOI
Gesneku i o6oporu ta Ciry:xbu Gesieku Ykpainu sk cy0’eKTiB crieliagbHoi KoMIeTeHIii y cdepi 3a6e3-
MeYeH st HallioHAIbHOI Ge3TIeKH B yMOBAX €BPOIHTErpallii y 3MiCTOBO-CYTHICHOMY aCIIeKTi XapaKTepu3ye
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Hs1 06CATY TIOBHOBAKEHb, 1110 BiAMOBIIaTUMYTh METi IXHBOTO (DYHKIIIOHYBAHHS Y AUCKYPCi EBPONEHCHKOTO
Maﬁ6yTHbor0 Yxpainm. [Ipn mbomy Pana namionarpHoi Gesmexn i 060POHU MOBMHHA MATH OLTbIIT THYYIKHH
00csT IPABOBUX MOXKJIUBOCTEN 10PiBHsIHO 31 Cirysk6010 Ge3iieku YKpaiHu, AisiibHICTD SIKOT Ma€ BUKJIHOYA-
TH MOJKJIMBICTD 3aCTOCYBaHHsI CKpeltil. OKpiM TOro, HOPMATUBHOTO BPETYJIIOBAHHSI TTOTPEOYE MUTAHHST
BUHUKHEHHS HECTIPUSATINBYX TIPABOBHUX HACTIKIB Bifl IXHBOI AiSIBHOCTI (BCTAHOBIEHHS Mip IOPUANIHOI
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THE CONCEPT OF “ARTIFICIAL INTELLIGENCE”
FROM PHILOSOPHICAL AND LEGAL PERSPECTIVE

Abstract. Purpose. The purpose of the article is to study the origin of the concept of “artificial
intelligence” and to compare it with the concept of “human intelligence” in the philosophical aspect.
Results. The article reveals topical issues of understanding the concept of “artificial intelligence” from
a philosophical perspective, researches the origin of this concept and its identification with the concept
of “human intelligence”. The active implementation and use of artificial intelligence in recent years in
various areas of human activities, as well as the ambiguity of the interpretation of the concept of artificial
intelligence, leads to a distorted and ambiguous understanding of artificial intelligence. Therefore,
the article reviews publications in this area, in order to conducting an independent search for answers
to the questions from a philosophical perspective. To this end, the author examines comprehensively
the concept of human intelligence and consciousness as a socio-cognitive system capable of making non-
standard decisions in complex, unplanned situations that a person faces on a daily basis. The study focuses
on the problematic aspects of consolidating the definition of artificial intelligence, reviews the draft
Strategy for the Development of Artificial Intelligence in Ukraine for 2020-2030, which states that
the primary task in creating artificial intelligence is to create an intelligent system that forms artificial
consciousness as a model of the functional apparatus of human consciousness. Conclusions. It is concluded
that nowadays even an ordinary citizen can hardly be surprised by the concept of “artificial intelligence”.
However, scientists have been debating the existence of artificial intelligence for decades. During this
time, programmes have been created to establish the dimension of artificial intelligence, i.e. the ability
of a “machine” to think, feel, emote, cognise, understand and do all of this simultaneously, i.e. processes
that occur in human activities. A complex task that has not been finally solved by scientists in various
fields for several decades. The article presents an original interpretation of “artificial intelligence”, relying
on the literature review on this topic in recent years, enabling to draw specific conclusions.

Key words: intelligence, artificial intelligence, human intelligence, human consciousness, artificial
consciousness, intelligent system.

1. Introduction was considered in the studies by: A.V. Kasi-

The research on an understanding of arti-
ficial intelligence requires to turn to the phil-
osophical dimension of "human intelligence”
and "personal consciousness” to highlight
the genesis of the concept under consideration,
since scientists are still studying the concepts
of human intelligence and personal conscious-
ness. These questions have been raised by peo-
ple since the dawn of philosophy, and scientists
are still trying to establish an understanding
of these concepts and give a definition. The
search for an answer to the definition of human
consciousness has been going on for millennia
and is inextricably linked to the philosophy
of knowledge of existence.

The issue of revealing the concept of arti-
ficial intelligence in the philosophical aspect

©'Y. Turia, 2022

anenko, V.V. Fedotov, I.V. Hryhorenko, C. Jung,
N.K. Tymofiieva, O.B. Stoliarenko, O.I. Stebel-
ska, O.Ya. Moroz, etc. However, despite the stud-
ies conducted, there is currently no clear defi-
nition of the concept of "artificial intelligence”
and the nature of its origin, which gives rise to
further research in this area.

The purpose of the article is to study
the origin of the concept of "artificial intel-
ligence" and to compare it with the concept
of "human intelligence" in the philosophical
aspect.

2. Philosophical approaches to the con-
cept of intelligence

The first definition of artificial intelligence
was given back in 1956 by John McCarthy,
an American computer scientist and researcher
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of thinking. However, it should be noted that
before the final introduction of the term "arti-
ficial intelligence", there were introductions to
the intelligence of the first electronic computers.
The question arises: can computers think like
humans? A significant contribution was made
by the English mathematician Alan Turing, who
was the first to introduce a test of the ability
of a computer to think like a human being. This
test went down in the history of the develop-
ment of "artificial intelligence" under the name
of the author of the Turing test. However,
the materials on his research were only theoret-
ical and incomplete. From that moment on, sci-
entists from various fields, namely mathematics,
computer science, logic, philosophy, cryptogra-
phy, etc. have been studying the issue.

The twentieth and twenty-first centuries
have gone down in history as a period of rapid
technological development. The development
has been particularly rapid in recent years
thanks to IT technologies. Technology has
become pervasive in all areas of human activity.
Today, it is difficult to imagine our lives with-
out technological tools; looking back, gener-
ations of people wonder how they could have
done without the things we are used to today.
It is hard to find people who do not use IT tech-
nologies, it is rather beyond normal behaviour,
which was not the case even 10 years ago. In
the Asia-Pacific region and in the United States
of America, IT technologies were introduced
much earlier than in Ukraine. After the active
implementation of the technological process,
the question of the definition of artificial intel-
ligence arises, both in philosophical and legal
terms. In recent years, Ukraine has also been
actively implementing the technological pro-
cess. Of course, the development of technology
affects the usual order of life, such as profes-
sional, domestic, leisure, educational spheres
and others.

However, artificial intelligence originated
much earlier. Historically, questions related to
thinking processes were first studied in philos-
ophy. The principles of rational thinking were
formulated by Aristotle (384 - 322 BC). In
the 16th century, René Descartes first published
the results of his discussion of the differences
between mind and matter. Thus, philosophy
formulated the most important provisions gov-
erning the rational part of thinking, but their
formalisation required fundamental research
in another science — mathematics. For several
centuries, these studies were conducted in par-
allel, mutually enriching both sciences. Arti-
ficial intelligence has been most influenced by
the development of such branches of mathe-
matics as logic, calculus, and probability (Kasi-
anenko and Fedotov, 2022). It is impossible to
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understand the concept of artificial intelligence
without considering human intelligence.

Thus, intelligence (from the Latin intellec-
tus — understanding, mind, cognition) is a rel-
atively stable structure of an individual's men-
tal abilities. Usually, intelligence is defined by
the level of development, which is considered
in connection with such cognitive processes
as perception, memory, imagination, etc. The
interpretation of intelligence as general mental
abilities is used in the form of behavioural char-
acteristics of an individual related to under-
standing and predicting events, performance,
and successful adaptation to new life tasks (Dzi-
uba, Zhukovskyi, Zhelezniak, 2014).

In the Middle Ages, idealistic and mate-
rialistic philosophers associated the concept
of human intelligence with natural, innate men-
tal abilities. Over time, intelligence has been
viewed from the perspective of psychology. In
the twentieth century, intelligence was viewed
from a medical perspective and in the context
of human brain research. Such comprehensive
research has allowed scientists to come closer
to solving the long-standing problem of under-
standing intelligence. Only to approach, because
there are many definitions of human intelli-
gence today, none of which can be rejected in
the course of our work. In the end, this may
affect the roots of the concept of "artificial intel-
ligence" and clarify its nature of origin and close
connection with human intelligence.

According to LV. Hryhorenko, "intelli-
gence can be defined as a personality’s ability
that determines the overall success of a person's
adaptation to new environments. Intelligence is
becoming one of the most essential and neces-
sary properties of a person in the modern knowl-
edge society, which is actively being formed in
the globalising world. We see further prospects
in a comprehensive analysis of the philosophical
aspect of intellectual behaviour in modern soci-
ety" (Hryhorenko, 2013). Therefore, the basis
of human intelligence can be characterised as
"flexibility” and adaptation to modern envi-
ronments, independent choice of an algorithm
of activities considering objective circumstances
based on the individuality of each person.

Alongside the concept of "human intelli-
gence" we can find the concept of "conscious-
ness” of a person or personality. There is a need
to understand whether these concepts are
identical. For example: "human consciousness
is a fundamental social and cognitive system
of a person, which is a product of the brain
and is capable of perceiving and recognising
information, creating, forming and system-
atising knowledge, learning, making inde-
pendent motivated decisions depending on
the tasks and existing circumstances, allowing
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for the laws and rules of society. A qualitative
assessment of the results of a person's conscious
activities correlates with the level of his or her
intelligence 1Q (Intelligence Quotient), which
is a quantitative characteristic of intelligence.
Therefore, the primary task in creating artificial
intelligence is to create an intelligent system
that forms artificial consciousness as a model
of the functional apparatus of human conscious-
ness” (Shevchenko, 2022). Thus, intelligence
is an integral part of human consciousness, i.e.
intelligence is a narrower concept than con-
sciousness. In addition, the author argues that
intelligence can be calculated and has quan-
titative characteristics, while consciousness
includes many other factors that are more diffi-
cult to calculate (program) than of intelligence.
Therefore, moving on to the definition of artifi-
cial intelligence, it is better to use the concept
of "artificial intelligence" rather than the con-
cept of "artificial consciousness”. Obviously,
the concept of "artificial consciousness" is unat-
tainable today, due to the absence of precise
definition of consciousness and the calculation
of all the factors that need to be considered.

According to O. B. Stoliarenko, the con-
cept of a human being means that it is a being
that combines two directions of development:
biological and social (a person is a carrier
of consciousness, which is a social product). As
an individual, a person develops in ontogeny,
and as a personality, he or she goes through his
or her life path, during which the individual is
socialised. Therefore, a human being is a bioso-
cial being with consciousness and the ability to
act. Combining these three levels into a single
whole makes an integral characteristic of a per-
son - his or her individuality. Individuality is
a combination of psychological characteristics
of a person that make him or her unique and dif-
ferent from other people. Individuality is man-
ifested in a person's abilities, dominant needs,
character traits, sense of self-esteem, worldview,
system of knowledge, skills, and level of intel-
lectual, creative processes, individual style
of activities and behaviour, type of tempera-
ment, characteristics of emotional and voli-
tional spheres, etc. (Stoliarenko, 2012). We
can see that one of the factors in the formation
of a personality as a socially developed person
is the development of intelligence. However,
the presence of intelligence alone is not enough,
all factors together are important, includ-
ing the socialisation of a person in the course
of life and the development of intelligence.
Various theories of personality development
suggest that other personality factors influence
the development of a person's intelligence.

In M. Y. Varii’s opinion, human conscious-
ness has the following layers: 1 - initial level

of consciousness; 2 - low level of conscious-
ness; 3 - medium level of consciousness; 4 - high
level of consciousness; 5 - perfect level of con-
sciousness. The highest (in ascending order)
is the superconscious level of the human psy-
che, which contains mental phenomena, acts
and states that have arisen as a result of inter-
action with the Universe, as well as the psi-pro-
grammes of such interaction. This level has
the following layers: 1 - intuitive; 2 - segmental;
3 - comprehensive. However, the psyche of each
individual person functions as a single integral
complex, in which the unconscious, subcon-
scious, conscious and superconscious affect all
subsystems (Varii, 2011).

For example, Freud presented the mental
life of the individual as a constant arena of strug-
gle between the irreconcilable forces of the con-
scious and unconscious, reason and instincts,
which compete for control over behaviour. This
concept of mental life is called psychodynamic.
Instead, in the theory of A. Adler's theory
does not contain any postulates about hidden
immense forces and structures of mental life.
According to Adler, the main force that deter-
mines human behaviour and life is not innate
drives, not innate archetypes, but the sense
of community with others (Stoliarenko, 2012).

The level of intelligence is different for each
person and has its own characteristics. There-
fore, it is generally accepted to divide them
into: mental abilities/ intelligence quotient
(1Q); emotional quotient (EQ); positive quo-
tient (PQ); adaptive quotient (AQ); social quo-
tient (SQ); learning quotient (LQ); spiritual
quotient (SQ); love quotient (LQ); linguistic
(verbal) quotient; logical and mathematical
quotient; musical quotient; bodily and kin-
aesthetic quotient; spatial quotient; interper-
sonal (communicative) quotient; intrapersonal
quotient; naturalistic quotient; existential
quotient. Of course, this is not a complete list
of types of intelligence, but even this list gives
an idea of the complex system of human mental
abilities.

Therefore, the psychophysiology of the con-
cept of "intelligence", which is naturally inher-
ent in humans, as the main component of human
mental capacity (the biological in humans) is
closely related to other dimensions that touch
on the "social" in humans. The issue under
consideration will provide some answers to
the definition of "artificial intelligence". When
considering the concepts of "human intelli-
gence" and "artificial intelligence", it is impos-
sible to ignore cognitive psychology, active
scientific research and origins thereof date back
to the mid-twentieth century. The develop-
ment of artificial intelligence has contributed
to the improvement of postulates that revealed
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the problems of processing and storing informa-
tion in memory, as well as language learning.

3. Comparing artificial intelligence with
human intelligence

All the studies conducted on the nature
of artificial intelligence are related to the com-
parison with human intelligence. For example,
in order to create artificial intelligence, it is
necessary to identify the properties of natu-
ral intelligence and develop a way to model it.
There are many definitions of artificial intelli-
gence in the literature, but there is no precise
definition of this science yet. Intelligence is
the ability to understand the world around us
and solve various problems. We use the term
"mind" as a synonym, which expresses the abil-
ity to think, i.e. analyse and draw conclusions.
One of the concepts of artificial intelligence is
the formalisation of problems and tasks that
are similar to human actions. Different authors
model natural intelligence in different ways.
For example, artificial intelligence is defined as
the ability of a digital computer to respond to
information coming to its input devices in much
the same way as a human being would react
under the same information conditions. This
approach is based on the principle of self-organ-
isation of the model and is called heuristic. In
this paper, human intelligence is considered as
an intuitive system. That is, intuition is under-
stood as the process of optimal decision-mak-
ing in relation to the external environment
(Tymofiieva, 2022).

Furthermore, O. Stebelska raises the issue
of creating artificial intelligence, based on previ-
ous research: "In Penrose's theorem, this prob-
lem sounded sharp and categorical: "No matter
how powerful a device with the architecture
of a finite machine (computer, in the modern
sense) is, human thinking has some capabilities
that are not available to such a device". It should
be noted that the main problems of implement-
ing artificial moral machines is not so much in
the technical as in the philosophical and meth-
odological plane Modern futurists also con-
stantly predict an impressive future, but so far
scientists have not been able to create a machine
equivalent to a human in terms of its capabil-
ities. This is due to many reasons discussed
above. But the main problems lie in the philo-
sophical and methodological plane. First of all,
it is unclear how to create a smart machine. In
addition, research in the field of artificial intel-
ligence has one common drawback: scientists
try to model and prescribe something that they
themselves cannot unambiguously and clearly
explain: consciousness, morality, imagination,
creativity, emotions and feelings, freedom,
etc. Human consciousness is such a complex,
ambiguous, multifaceted phenomenon that it
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is currently not amenable to technologicalisa-
tion. Even the term "intelligence" itself has no
clear definition. However, the aforementioned
obstacles in the creation of intelligent machines
have a positive side: the more we try to create
artificial intelligence, the more we deepen our
understanding of our own nature" (Stebelska,
Fedoriv, 2019).

Having gone through the path of artifi-
cial intelligence research from the initiation
of the idea to its implementation and active
use in recent decades, it was only in 2020 that
the Concept for the Development of Artifi-
cial Intelligence in Ukraine was approved,
which consolidated the concept of artificial
intelligence as an organised set of information
technologies that can be used to perform com-
plex tasks using a system of scientific research
methods and information processing algo-
rithms, received or independently created in
the course of work, as well as create and use
their own knowledge bases, decision-making
models, algorithms for working with informa-
tion and determine ways to achieve the tasks set
(Decree of the Cabinet of Ministers of Ukraine
On the approval of the Concept of the develop-
ment of artificial intelligence in Ukraine, 2020).

4. Conclusions

Therefore, having considered different
points of view, we can state that the issue
of development and formation of artificial
intelligence has been considered by scientists
from different perspectives. For example, in
terms of the existence of artificial intelligence,
which is actively used to solve problems in
the field of production, agriculture, services,
education, I'T, and others, as programmed tasks
to facilitate their implementation, or the pos-
sibility of bringing artificial intelligence closer
to human intelligence in terms of the ability
to make independent decisions, awareness
of threats, danger, the ability to make intuitive
or emotional decisions, and other manifesta-
tions of human consciousness, and not just prag-
matic actions that do not go beyond the plan or
programme. Moreover, with regard to the pro-
gramme, it should be noted that the creation
of artificial intelligence is due to human mental
abilities, especially in relation to the develop-
ment of artificial intelligence and developments
in this area in recent years. An interesting issue
of considering artificial intelligence arises not
only from a practical perspective, but also from
the philosophical understanding and nature
of the origin of such a name, which is still
closer to human intelligence, that is, the ability
of a machine to make independent "volitional"
decisions with the help of artificial intelligence.
With regard to the qualitative characteristics
of artificial intelligence, it should be noted that
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artificial intelligence has long gone beyond
human mental abilities. For example, a prim-
itive calculator from the last century is likely
to be better than an average citizen in the cor-
rect solution of multiplication with three-digit
digits, in a few seconds. However, a person is
capable of making non-standard (unplanned)
decisions, can act on an intuitive level, some-
times in the absence of logic and consistency,
and such a decision will be correct in a particu-
lar situation. In recent years, machines have

been equipped with such programmes that can
independently choose the path to achieve their
goal, but still cannot go beyond the programme.
Such a programme involves several situations
in which the machine needs to choose a path
and make the only right decision in accord-
ance with the objective situation. The most
important thing to remember is that all artifi-
cial intelligence is created thanks to the men-
tal abilities of humans and is, of course, aimed
at serving humanity.
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MMOHATTA «IITYYHUI IHTEJIEKT>
Y OLNIOCODCBKO-ITPABOBOMY PO3YMIHHI

Anotamnisgs. Mema. Metoo CTaTTi € HPOBEIEHHS TOCIIPKEHHS MO/I0 BUTOKY OXO/PKEHHS HOHATTS
«IITYYHUI THTENEKT», TPOBEIEHHS CIiBCTABIEHHS i3 MOHSATTIM «iHTeJeKT JIoAuHN> Y (inocodchbromMy
acriexTi. Peayavmamu. Y cTatTTi PO3TIAHYTI aKTyaabHi TUTAHHS PO3YMIHHS TTOHATTS «IITYYHUH iHTe-
JIeKT» 3 (GisnocodcbKoi TOUKH 30y, 3/1HICHEHHIT IIUIAX TIOMIYKY BUTOKY IIbOTO IOHATTS Ta OTOTOKHEHHS
HOT0 3 HOHATTAM «IHTEJIEKT JIOAUHU>. AKTHBHE BIPOBA/KEHHS Ta BUKOPUCTAHHS IITYYHOTO IHTEJIEKTY
OCTaHHIMU POKAMU B Pi3HNX cdepax [MisITbHOCTI JTIOANHH, HEOTHO3HAYHICTD iHTepIpeTaltii MoHATTS ITy4-
HOTO iHTEJIEKTY MPU3BOAUTD [0 BUKPUBJICHOTO Ta HEOAHO3HAYHOTO TPAKTYBAHHS MITYYHOTO IHTEJEKTY.
ToMy cTaTTs IpHUCBsYeHA OISy MyOIiKaliil 32 BKasaHUM HAIPAMOM 3 METOIO TIPOBEJCHHS CaMOCTIIHO-
TO TIONITYKY BiZITTOBiZIell Ha TMOCTaBJeH] 3aUTaHHS 3 (iTocoPChKOI TOUKHU 30py. 3 TMi€I0 METOIO AETATHHO
POSTJISTHYTO TIOHATTS IHTEJIEKTY Ta CBIIOMOCTI JIIOINHM SIK COIIaTbHO-KOTHITUBHOI CHCTEMH, SIKA 371aTHA
Ha TIPUHHATTS HECTAHAAPTHUX PIllleHb Y CKJIJHUX HE3AIIAHOBAHUX CUTYAllidX, 3 AKUMH JIO/MHA CTH-
Ka€eThes MOJIeHHO. B nocimpkenni 6yJio 3BepHeHO yBary Ha mpobJeMHi MOMEHTH 3aKpPIiTICHHsT BU3HA-
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YeHHs ITYYHOTO 1HTENEKTY, PO3TITHYTO MPpoeKT CTpaTerii pO3BUTKY ITYYHOTO iHTETEKTY B YKpaiHi Ha
2020-2030 poxw, e 3a3HAYAETHCS, MO MEPITOUEPTOBIM 3aBAAHHIM y CTBOPEHHI MITYYHOTO iHTETEKTY
€ CTBOPEHHS IHTEJIEKTYAJIbHOI CUCTEMH, 10 (GOPMYE IITYYHY CBIIOMICTb SK MOJe/b (DYHKI[OHAIBHOTO
amapary cBigomocri moaunu. Bucnosxu. 3pobiieHo BUCHOBOK, 110 CHOTOJIHI HABPSIIL Y1 MOKHA 3/[UBYBATH
BU3HAUEHHSIM <IITYYHUH iHTEJeKT» HaBiTh MepecivHoro rpoMaissHnHa. OHaK yUeHi BiKe ecsaTupiads-
MU BE/IyTb 3areKJIi CYNepeyky 3 MPUBOJLY iCHYBaHHS MITYYHOTO IHTEJICKTY. 3a 11eil yac CTBOPEHI mporpa-
MU [IJIsl BCTAHOBJIEHHS] BUMIPY IIITYYHOTO iHTENEKTY, TOOTO 3/[aTHOCTI «MAIMHI» HA PO3LYMH, BIUYTTS,
eMoILii, Mi3HAHHS, PO3YMIHHS 1 I1e BCe OHOYACHO, TOOTO TaKi MpolecH, AKi BiOyBaOThCA Y Ais/IbHOCTI
moauan. CKIIa/iHe 3aBIaHHs He MOsKe OyTH OCTATOUHO PO3B’si3aHe BUCHUMU PI3HUX rasty3eii yoKe JeKinbKa
JECATHIIITD TOJI0 PO3YMIHHS «IITYYHUIT IHTENIEKT», Y CTATTi IaHO BJIACHE GayeHHs Ha OCHOBI OTJISTHYTUX
Hy6niKa1[iﬁ 3 I[i€i TeMaTHKH 32 OCTAHHI POKH, 10 /IAJI0 3MOTY 3pOOMTH KOHKPETHI BUCHOBKI.

KiouoBi ciioBa: iHTesiexT, IITYIHUN iHTEIEKT, IHTEJIEKT JIOANHI, CBIIOMICTb JIOAUHHY, IITYYHA CBi/10-
MiCTb, IHTEJIEKTYaJIbHA CHCTEMA.
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ADMISSIBILITY OF EVIDENCE OBTAINED
DURING COVERT INVESTIGATIVE (SEARCH)
ACTIONS OUTSIDE THE SCOPE OF PRE-TRIAL
INVESTIGATION IN CRIMINAL PROCEEDINGS

Abstract. Purpose. The purpose of the article is to study the correlation between the subject matter
of proving and the purpose of covert investigative (search) actions, and their importance for verifying
evidence for admissibility, and to formulate the legal position on the assessment of evidence obtained
outside the scope of pre-trial investigation in criminal proceedings. Results. Ensuring the rule of law,
legality, the right to liberty and security of person, secrecy of communication and non-interference with
private life during covert investigative (search) actions in criminal proceedings should be considered
not only as general principles of criminal proceedings, but also as rights and freedoms guaranteed by
the Constitution of Ukraine and the European Convention on Human Rights. The right to respect for
private and family life guaranteed by Article 8 of the European Convention stipulates that public authorities
shall not interfere with the exercise of this right, except such interference is in accordance with the law
and is necessary. The correct determination of the subject matter and the scope of proving in a particular
criminal proceeding, and the comparison of the purpose of covert measures with the circumstances to
be proved, is one of the main prerequisites for ensuring guarantees of rights and freedoms in the sphere
of private and family life. The study of the subject matter of proving, determination of its scope, in
addition to the circumstances of the act, entails the study of the content of actions of each person who
have participated in the commission of a criminal offence. Conclusions. The author concludes that
the implementation of the principles of the rule of law, legality, respect for human dignity, ensuring
the right to liberty and personal integrity, secrecy of communication and non-interference with private
life, requires that when verifying evidence for its admissibility, not only the scope of rights and powers
of actors, who make decisions on permission to covert investigative (search) actions and conduct these
actions in the context of holding a certain position, of involving in a group of investigators or prosecutors
shall be considered are conducted, but also the performance of such actions within the scope of the pre-
trial investigation in terms of legal facts and parties.

Key words: covert investigative (search) actions, criminal procedure, subject matter of proving,
guarantees of rights and freedoms, privacy.

1. Introduction

The ongoing reform of the criminal proce-
dure legislation, the introduction of such a new
institution as covert investigative (search)
actions (further — CI(S)A) and significant
changes to the organisation and conduct
of these actions in connection with the intro-
duction of martial law require a rethinking
of approaches to ensuring guarantees of human
rights and freedoms, improving the practice
of applying covert actions to obtain informa-
tion, including in the field of judicial control,
when considering applications for permission

© 0. Babikov, 2022

to conduct them, and using the results of CI(S)
A in other criminal proceedings. The legal-
ity and validity of conducting CI(S)A, as well
as the observance of human rights and free-
doms during their conduct, largely depends
on the correct definition of the subject matter
of proving, which in its essence limits the scope
of interference by the prosecution with a per-
son's private life by determining the circum-
stances to be proved. Evaluation of evidence
obtained in the course of conducting CI(S)A
outside the scope of the subject matter of prov-
ing in criminal proceedings results not only in
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the inadmissibility of such evidence, but also in
grounds for recognising the actions (activities)
of operational units, investigators and pros-
ecutors as committed in excess of authority
and contrary to the established procedure.

The issues of proving in criminal pro-
ceedings, organisation and conduct of cov-
ert investigative (search) actions have been
under focus in the works by: V.D. Arseniey,
Yu.M. Hroshevyi, O.V. Kaplina, V.T. Nor, O.Ye.
Omelchenko, M.A. Pohoretskyi, D.B. Serhie-
ieva, V.I. Farynnyk, LV. Tsiupryk, and many
others. However, insufficient attention has
been paid to the issues of correlation between
the purpose of a particular covert action
and the subject matter of proving in criminal
proceedings, assessment of such evidence for
its admissibility, as well as assessment of such
actions performed by the prosecution as com-
mitted outside the scope of their authority.

The purpose of the article is to study
the correlation between the subject matter
of proving and the purpose of CI(S)A, and their
importance for verifying evidence for admis-
sibility, and to formulate the legal position on
the assessment of evidence obtained outside
the scope of pre-trial investigation in criminal
proceedings.

2. The circumstances and subject matter
of proving in criminal proceedings

The purpose of proving in criminal proceed-
ings is to obtain knowledge as close as possible to
objective reality (Omelchuk, Fedorenko, 2020).

The subject matter of proving is usually
understood as the range of circumstances
enshrined in law that are subject to establish-
ment or refutation in each criminal proceeding.

Circumstances to be proved in criminal pro-
ceedings are defined in Article 91 of the Criminal
Procedure Code of Ukraine (2001) and include:

1) the event of the criminal offence (when,
where, how a criminal offence has been commit-
ted and under what circumstances of the crim-
inal offence);

2) the degree of guilt of the accused in com-
mitting a criminal offence, form of guilt, motive
and purpose of the criminal offence;

3) the type and amount of damage caused
by the criminal offence, as well as the amount
of procedural costs;

4) circumstances which aggravate, mitigate
the committed criminal offense, characterise
the personality of the accused, toughen or mit-
igate punishment, preclude criminal liability or
shall be grounds for terminating the criminal
proceedings

5) circumstances that shall be grounds for
relief from criminal liability or punishment;

6) circumstances that confirm that cash,
valuables and other property subject to spe-
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cial confiscation have been gained as a result
of commission of a criminal offence and/or are
proceeds from such property or that they were
designed (used) to induce a person to commit
a criminal offence, finance and /or provide logis-
tical support to a criminal offence or reward its
commission, or are a target of a criminal offence
related inter alia to their illicit traflicking or
are selected, made, adapted or used as means or
instruments of criminal offence;

7) circumstances that are grounds for appli-
cation of criminal law measures to legal entities.

The subject matter of proving is correlated
with the totality of circumstances to be proved.
Previously, there was an opinion among proce-
duralists that the subject matter of proving was
limited to establishing only information indi-
cating the fact of a criminal offence and the per-
son(s) who committed it (Volobuiev, 2011).
However, the list of circumstances to be proved
set out in Article 91 of the CPC of Ukraine
indicates that the subject matter of proving in
criminal proceedings is not limited to infor-
mation, that characterise a socially dangerous
act and the person who committed it, there are
a number of others, in particular: the amount
of procedural costs; circumstances that char-
acterise the person, exclude criminal liabil-
ity of the act or are grounds for terminating
the proceedings, etc.

Sometimes the subject matter of proving is
correlated with the scope of proving.

According to M.M. Mykheenko, the scope
of proving is a totality of evidence (evidence
and its sources) that will ensure reliable, con-
sistent establishment of all circumstances that
are the subject matter of proving, correct reso-
lution of the case and taking measures to pre-
vent crimes (Mykheenko, 1984). Therefore,
there is an opinion: ".if the subject matter
of proving can be viewed as the horizontal limits
of investigation of circumstances, then the scope
of proving determines the depth of investiga-
tion of these circumstances”, and "The scope
of proving is determined by the totality of evi-
dence necessary to recognise the circumstances
that are the subject matter of proving as suffi-
ciently established" (Karneeva, 1962).

These perspectives reveal that "the subject
matter of proving", "the scope of proving”, "cir-
cumstances to be proved" are usually consid-
ered in terms of sufficiency for: serving a person
with a notice of suspicion, making certain other
procedural decisions, and rendering a court
decision. That is, as a necessary, suflicient min-
imum for making a certain procedural decision.

This is primarily due to the tasks of crimi-
nal proceedings set out in Article 2 of the CPC
of Ukraine as follows: protection of a person,
society and the state from criminal offences,
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protection of rights, freedoms and legitimate
interests of participants in criminal proceedings,
as well as ensuring prompt, full and impartial
investigation and trial, so that everyone who
has committed a criminal offence is brought to
justice to the fullest extent of his or her respon-
sibility, no one who is innocent is accused or
convicted, no one is subjected to unreasonable
procedural coercion and due process is applied
to everyone involved in criminal proceedings.

The formulation of the tasks of criminal pro-
ceedings in this way indicates that the rights
of an individual, society and the state to pro-
tection from criminal encroachments, the rights
and legitimate interests of participants in crimi-
nal proceedings, and the application of due pro-
cess to each participant in criminal proceedings
are decisive. However, the rights and freedoms
of a person who is not a victim of criminal pro-
ceedings, suspect, accused, defendant or other
participant, but who is subject to covert inves-
tigative (search) actions during the pre-trial
investigation that significantly restrict his or
her rights and freedoms, are not allowed for.

The protection of the rights of such people
is beyond the scope of criminal proceedings,
which to some extent contradicts the provisions
of Article 3 of the Constitution of Ukraine, which
guarantees: "A person, his/her life and health,
honour and dignity, inviolability and security
are recognised in Ukraine as the highest social
value. Human rights and freedoms and their
guarantees determine the content and direction
of the state's activities. The state is accountable
to the individual for its activities. The promo-
tion and protection of human rights and free-
doms is the primary duty of the state," as well
as Article 8 of the European Convention, which
recognises "necessary” as one of the conditions
for public authorities to interfere with private
and family life.

Therefore, based on the provisions
of Article 3 of the Constitution of Ukraine,
Part 2 of Article 8 of the European Convention,
the general principles of organising and conduct-
ing CI(S)A, defined in Chapter 21 of the CPC
of Ukraine, the subject matter of proving in
criminal proceedings, its scope should be deter-
mined not only in terms of their sufficiency to
prove the guilt of a person, but also be limited to
the circumstances of the criminal offence under
investigation, the person in respect of whom it is
being investigated.

This aspect is related to the fact that, on
the one hand, unlike operational and investi-
gative activities, the conduct of CI(S)A is not
limited to the person being checked for involve-
ment in a crime, but may concern an indefinite
number of persons, including witnesses, victims
and other participants, and, on the other hand,

the absence of prohibitions and clear boundaries
of the subject matter of the pre-trial investiga-
tion allows the prosecution to conduct these
measures to establish circumstances that are
not the target of investigation in the criminal
proceedings under which they are conducted.

For example, during the pre-trial investiga-
tion of a criminal proceeding on the sale of drugs,
theinvestigator found that an employee of a pen-
itentiary institution agreed to transfer a drug
to a convicted person for a financial reward.
However, after the investigator received infor-
mation about the fact of acceptance of the offer
of unlawful benefit, no criminal offence under
Article 368 of the Criminal Code of Ukraine
was registered. Instead, despite the fact that
the target of the pre-trial investigation was only
an act related to drug trafficking, the investiga-
tor commenced CI(S)A on the fact of accept-
ing an offer of unlawful benefit, namely, noting,
instructing and handing over money and other
items to the person in order to verify the infor-
mation about the receipt of drugs by the person
in respect of whom CI(S)A are conducted for
transfer to the convict and the unlawful benefit
for committing these actions.

3. Investigation of the subject matter
of proving in court proceedings

The court of cassation during the review
of court decisions in this part concluded that
at the time of the above actions, which are com-
ponents of CI(S)A, that is control over the com-
mission of the offence, the criminal proceedings
under Article 368 of the Criminal Code had not
been registered, respectively, CI(S)A were con-
ducted contrary to the provisions of Article 214
of the CPC, before the registration of criminal
proceedings and was carried out without proper
procedural grounds (Resolution of the Supreme
Court No. 346/553 /15-k, 2022).

Relying on the analysis of this court deci-
sion, we can conclude that despite the fact that
these CI(S)A were conducted with formal com-
pliance with the requirements set out in Chapter
21 of the CPC of Ukraine: in criminal proceed-
ings on a grave crime; in case when information
about the criminal offence and the person that
committed it cannot be obtained in any other
way, based on a decision made by an authorised
person, its results are recognised as inadmissible
evidence, since the prosecution went beyond
the scope of the pre-trial investigation in crim-
inal proceedings when obtaining permission
and conducting CI(S)A.

Furthermore, the study of the subject mat-
ter of proving, determination of its scope, in
addition to the circumstances of the act, entails
the study of the content of actions of each per-
son who have participated in the commission
of a criminal offence. However, the procedure
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for obtaining and recording evidence in rela-
tion to special actors for whom some particu-
larities are defined in the legislation (attorneys,
judges, law enforcement officers, MPs) has
differences. For example, the CPC of Ukraine,
Article 247, part 2, provides that considera-
tion of applications for permission to conduct
covert investigative (search) actions against
judges, court and law enforcement officers and/
or in the premises of judicial and law enforce-
ment bodies, which is referred to the powers
of the investigating judge in accordance with
the provisions of this chapter, may be performed
by an investigating judge of the relevant court
of appeal outside the territorial jurisdiction
of the pre-trial investigation body conducting
the pre-trial investigation.

In other words, if the subject matter
of the pre-trial investigation is the actions
of judges, court officials and law enforcement
officers, or such actions take place on the prem-
ises of judicial and law enforcement bodies,
the investigating judge authorised to consider
the application for permission to conduct CI(S)
A may be an investigating judge of another court
that is most geographically close to the court.
In such a case, when assessing the grounds for
granting permission to conduct CI(S)A in rela-
tion to a special actor (premises), establishing
the correspondence between the subject matter
of the pre-trial investigation and the activities
subject to control during covert actions is also
crucial for assessing admissibility of evidence
obtained.

For example, when assessing the results
of CI(S)A for admissibility, the panel of judges

of the Third Judicial Chamber of the CCU
ofthe Supreme Court (Resolutionofthe Supreme
Court, 2021) underlines that during criminal
proceedings on charges of Person 1 under Part 1
of Article 366, Part 3 of Article 368 of the Crim-
inal Code of Ukraine, the prosecution unrea-
sonably identified the suspect (accused) as
a special actor — a law enforcement officer.
Therefore, having incorrectly determined that
the crime under investigation was committed
by a law enforcement officer, the prosecution
appealed to an investigating judge of the Court
of Appeal outside the territorial jurisdiction. As
a result, the court stated that since the accused
was not a law enforcement officer, the investi-
gating judge of the Court of Appeal outside
the territorial jurisdiction did not have the pro-
cedural rights to grant permission to interfere
with the private life of a person, and evidence
obtained during these actions was inadmissible.

4. Conclusions

The implementation of the princi-
ples of the rule of law, legality, respect for
human dignity, ensuring the right to liberty
and personal integrity, secrecy of commu-
nication and non-interference with private
life, requires that when verifying evidence for
its admissibility, not only the scope of rights
and powers of actors, who make decisions
on permission to CI(S)A and conduct these
actions in the context of holding a certain posi-
tion, of involving in a group of investigators or
prosecutors shall be considered are conducted,
but also the performance of such actions within
the scope of the pre-trial investigation in terms
of legal facts and parties.
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Anoranisgs. Mema. Metoio po60TH € AOC/IIKEHHS CIIIBBIAHONIEHHS IPeAMeTa I0Ka3yBaHHs Ta METH
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GUARANTEES OF ATTORNEY-CLIENT PRIVILEGE
IN ENSURING HUMAN RIGHTS DURING
INVESTIGATIVE (SEARCH) AND COVERT
INVESTIGATIVE (SEARCH) ACTIONS BY THE
SECURITY SERVICE OF UKRAINE

Abstract. Purpose. The purpose of the article is a comprehensive theoretical study of the guarantees
of attorney-client privilege in ensuring human rights during investigative (search) and covert investigative
(search) actions by the Security Service of Ukraine. Results. The article reveals the essence of the guarantees
of attorney-client privilege in ensuring human rights during investigative (search) and covert investigative
(search) actions by investigators of the Security Service of Ukraine. Scientific sources are reviewed in
accordance with the chosen topic. It is emphasised that if it is necessary to conduct a search, the investigator,
with the consent of the prosecutor, or the prosecutor shall file a relevant motion with the investigating
judge that shall contain information on 1) the name of the criminal proceedings and its registration number;
2) abrief summary of the circumstances of the criminal offence in connection with the investigation of which
the motion is filed; 3) legal classification of the criminal offence, indicating the article (part of the article)
of the law of Ukraine on criminal liability; 4) the grounds for the search; 5) the person's dwelling or other
property or part of the person's dwelling or other property where the search is planned; 6) the person who owns
the dwelling or other property and the person in actual possession of it; 7) things, documents or persons to
be found out. Conclusions. It is concluded that the guarantees of holders of attorney-client privilege during
certain investigative (search) and covert investigative (search) actions by the SSU investigators include:
inadmissibility of interrogation of the holders of the attorney-client privilege as witnesses; prohibition
of inspection of things and documents, including those on electronic media containing information relating
to the attorney-client privilege; exercise of departmental and judicial control, as well as prosecutorial
supervision over the non-interference of pre-trial investigation bodies in the activities of defence counsel, as
well as information and things constituting the attorney-client privilege; determination of the jurisdiction
of the appellate court to exercise judicial control over the observance of the guarantees of attorney-client
privilege during the pre-trial investigation; inadmissibility of rulings by the investigating judge or court on
temporary access to things and documents, containing the attorney-client privilege; mandatory involvement
of representatives of the bar self-government bodies in any procedural actions against the attorney;
inadmissibility of evidence obtained in violation of the guarantees of the attorney-client privilege.

Key words: guarantees of attorney-client privilege, investigative (search) actions, covert investigative
(search) actions, investigator of the Security Service of Ukraine, criminal procedure.

1. Introduction support. Its proper implementation is one
The Constitution of Ukraine grants  of the key guarantees of observance of the rights
every citizen the right to professional legal — and freedoms of citizens, promotes the rule
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of law and the establishment of the legal state.
One of the key elements of effective legal sup-
port is the attorney-client privilege.

Failure to comply with it negates the adver-
sarial nature of the judicial process, impedes
the effective implementation of investigative
(search) and covert investigative (search)
actions by SSU investigators, and turns a law-
yer into an ordinary consultant, depriving a per-
son who has sought legal support of the oppor-
tunity to effectively defend his or her rights
and interests.

The following issues should be under
focus: requirements for witnesses involved
in the search of the attorney's home or office,
the soundness of such investigative opera-
tions; the provision of additional guarantees
in meeting the requirements of the legislation
against money laundering. Only after these
issues are resolved the establishment of an effec-
tive and human rights-oriented institution
of the Bar in Ukraine is possible (Kucherena,
2003).

The issues of legal and regulatory frame-
work for guarantees of attorney-client priv-
ilege in ensuring human rights during inves-
tigative (search) and covert investigative
(search) actions by the Security Service
of Ukraine have been studied by TV. Var-
folomeeva, Yu.M. Hroshevyi, M.A. Pohoretskyi,
0O.V. Kaplina, S.M. Lohinova, O.H. Yanovska,
and others. However, the dynamic changes
in the current regulatory framework make
the issue under study relevant and require fur-
ther scientific developments in this field.

The purpose of the article is a comprehen-
sive theoretical study of the guarantees of attor-
ney-client privilege in ensuring human rights
during investigative (search) and covert inves-
tigative (search) actions by the Security Ser-
vice of Ukraine.

2. Regulatory framework for the institu-
tion of attorney-client privilege

One of the important guarantees
of the attorney-client privilege in the course
of investigative (search) actions by the SSU
investigators is the prohibition of interroga-
tion of an attorney, his or her assistant, trainee,
or a person employed by the attorney, law firm,
law office, as well as a person in respect of whom
the right to practice law has been terminated
or suspended, in relation to information that
is an attorney-client privilege (Law of Ukraine
"On the Bar and Practice of Law," Article 23,
part 1, clause 2).

Currently, frequently SBU investigators
summon for questioning attorneys (defence
counsels), their assistants, trainees, persons
employed by the attorney, law firm, or law office,
and attempt to obtain information from them

that constitutes an attorney-client privilege
(Vilchyk, 2015).

This is because there is an imperfection in
the provisions of the criminal procedure legisla-
tion in force, as the CPC of Ukraine, Article 65,
part 2, provides for the list of those who cannot
be interrogated as a witness:

1) A defence counsel, representative
of the victim, civil plaintiff, civil defendant, legal
entity in respect of which the proceedings are
being conducted, legal representative of the vic-
tim, civil plaintiff in criminal proceedings — on
circumstances that they became aware of in
connection with the performance of the func-
tions of a representative or defence counsel;

2) Attorneys — on information that con-
stitutes an attorney-client privilege (Criminal
Procedure Code of Ukraine, 2012).

According to the Rules of Professional Con-
duct, Article 10, part 3, disclosure of informa-
tion constituting the attorney-client privilege is
prohibited under any circumstances, including
unlawful attempts by the inquiry, investigation
and court authorities to interrogate the attorney
about the circumstances constituting the attor-
ney-client privilege.

Following the CPC of Ukraine, Article 224,
part 8, a person has the right not to answer ques-
tions about the circumstances that are directly
prohibited by law (confession, medical confiden-
tiality, professional secrecy of a defence counsel,
secrecy of a conference room, etc.) or which
may give rise to suspicion, accusation of com-
mitting a criminal offence by him/her, his/her
close relatives or family members, as well as in
relation to officials performing covert investi-
gative (search) actions and persons who confi-
dentially cooperate with pre-trial investigation
authorities. In addition, the Criminal Procedure
Code of Ukraine, Article 47, part 3, provides
for that a defence counsel, without the consent
of the suspect or accused, has no right to disclose
information that he or she has become aware
of in connection with participation in criminal
proceedings and constitutes an attorney-cli-
ent privilege or other legally protected secret
(Criminal Procedure Code of Ukraine, 2012).

Therefore, certain inconsistencies exist
betweenthe provisionsofthe Law of Ukraine "On
the Bar and Practice of Law," Article 23, part 1,
clause 2, and the CPC of Ukraine, Article 65,
part 2, clauses 1, 2, and the Rules of Professional
Conduct, Article 10, part 3, accordingly this
leads to the impossibility of ensuring effective
mechanisms for the implementation of criminal
procedural guarantees of the attorney-client
privilege during interrogation as investigative
(search) action.

It should be noted that the investigator
and the prosecutor have the right to interro-
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gate the attorney and other persons who are
obliged to keep the attorney-client privilege
as witnesses only if the person who entrusted
the relevant information has released these
persons from the obligation to keep the privi-
lege (Law of Ukraine "On the Bar and Practice
of Law," Article 23, part 1, clause 2). According
to the Law of Ukraine “On the Bar and Practice
of Law,” Article 22, part 2, and the Rules of Pro-
fessional Conduct, Article 10, part 4, informa-
tion or documents may lose the status of attor-
ney-client privilege upon a written request
of the client (Law of Ukraine On the Bar
and Practice of Law, 2012).

The next guarantee of the attorney-cli-
ent privilege during investigative (search)
actions is the prohibition of inspection, disclo-
sure, demand or seizure of documents related
to the practice of law (Law of Ukraine "On
the Bar and Practice of Law," Article 23, part 1,
clause 4). According to the CPC of Ukraine,
Article 46, part 6, documents related to the per-
formance of defence counsel's duties are not
subject to inspection, seizure or disclosure by
the investigator, prosecutor, investigating judge
or court without his or her consent.

Thus, the regulatory framework for
the institution of attorney-client privilege dur-
ing the inspection is deficient, which in turn
leads to access of investigators and employees
of operational units to things and documents
containing information constituting an attor-
ney-client privilege (Law of Ukraine On the Bar
and Practice of Law, 2012).

According to the Law of Ukraine "On the Bar
and Practice of Law," Article 23, part 1, clause
3, investigative actions against an attorney,
which may be carried out only with the permis-
sion of the court, are performed on the ground
of a court decision made at the request
of the Prosecutor General of Ukraine, his or
her deputies, the prosecutor of the Autono-
mous Republic of Crimea, the region, the cities
of Kyiv and Sevastopol. According to T.V. Var-
folomeieva, the introduction of this provision
will help stop "...the vicious practice of conduct-
ing searches in attorneys' offices and attorneys'
homes..." (Varfolomeieva, 2012).

3. Criminal procedure guarantees
of an attorney-client privilege during investi-
gative (search) actions

With regards to the issue of search, it should
be noted that a search is a type of investigative
(search) action conducted on the basis of a rul-
ing of an investigating judge (CPC of Ukraine,
Article 234, part 2). According to the CPC
of Ukraine, Article 234, part 2, if it is neces-
sary to conduct a search, the investigator, with
the consent of the prosecutor, or the prosecutor
shall file a relevant motion with the investigat-
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ing judge that shall contain information on 1)
the name of the criminal proceedings and its reg-
istration number; 2) a brief summary of the cir-
cumstances of the criminal offence in connec-
tion with the investigation of which the motion
is filed; 3) legal classification of the criminal
offence, indicating the article (part of the arti-
cle) of the law of Ukraine on criminal liability;
4) the grounds for the search; 5) the person's
dwelling or other property or part of the person's
dwelling or other property where the search is
planned; 6) the person who owns the dwelling
or other property and the person in actual pos-
session of it; 7) things, documents or persons
to be found out. (Law of Ukraine On the Bar
and Practice of Law, 2012).

Investigating judges should pay special
attention to documents and things that may
be searched. After all, in accordance with
the Law "On the Bar and Practice of Law,"
Article 23, part 2, in case of a search or inspec-
tion of the attorney's home or other property,
premises where he or she carries out the prac-
tice of law, temporary access to the attorney's
belongings and documents, the investigating
judge or court in its decision shall specify the list
of things and documents that are planned to be
found, discovered or seized during the inves-
tigative action or application of measures to
ensure criminal proceedings.

When studying the problematic issues
of implementation of criminal procedure guar-
antees of an attorney-client privilege during
investigative (search) actions by the SSU
investigators, it should be noted that the great-
est threat to the principle of confidentiality
of the attorney's activity in pre-trial investi-
gation is the conduct of covert investigative
(search) actions by the SSU investigators,
which are related to interference with private
communication of the attorney (Pohoretskyi,
Pohoretskyi, 2016).

For example, pursuant to Article 267
of the CPC of Ukraine, a ruling of the investi-
gating judge is a ground for an action such as
an inspection of publicly inaccessible places,
housing or other property of a person. Accord-
ing to the CPC of Ukraine, Article 267, part 1,
clause 5, the purpose of such an action may be to
install technical means of audio and video con-
trol of a person.

However, such control is a type of interfer-
ence with private communication. However,
as we have already noted, it is prohibited to
interfere with private communication between
an attorney (defence counsel) and his/her cli-
ent.

In this context, we advocate the opinion
of S.L. Savytska that it is not possible to enter
the premises where the attorney carries out his/
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her practice of law, his/her home or other prop-
erty in order to install technical means of audio
and video control of a person (Savytska, 2013).
In addition, the Law of Ukraine "On the Bar
and Practice of Law," Article 23, part 1, clause
4, states that it is prohibited to inspect and seize
documents related to the practice of law. There-
fore, such entry is not allowed for the purpose
of detecting and recording these documents,
making copies of them. In other cases, provided
for by the CPC of Ukraine, Article 267, part 1,
the entry into the premises where the attorney
carries out his or her practice of law, his or her
home or other property is prohibited. Covert
entry and examination may be carried out in
order to: detect and record traces of a grave or
exceptionally grave crime, things relevant to
the pre-trial investigation; make copies or sam-
ples of these things; detect and seize samples for
examination; identify wanted persons.

4. Conclusions

To sum up, we can conclude that the crim-
inal guarantees of attorney-client privilege in
pre-trial investigation in the course of certain
investigative (search) and covert investiga-

tive (search) actions by investigators include:
inadmissibility of interrogation of the holders
oftheattorney-client privilege as witnesses; pro-
hibition of inspection of things and documents,
including those on electronic media containing
information relating to the attorney-client priv-
ilege; exercise of departmental and judicial con-
trol, as well as prosecutorial supervision over
the non-interference of pre-trial investigation
bodies in the activities of defence counsel, as
well as information and things constituting
the attorney-client privilege; determination
of the jurisdiction of the appellate court to
exercise judicial control over the observance
of the guarantees of attorney-client privilege
during the pre-trial investigation; inadmissi-
bility of rulings by the investigating judge or
court on temporary access to things and doc-
uments, containing the attorney-client priv-
ilege; mandatory involvement of represent-
atives of the bar self-government bodies in
any procedural actions against the attorney;
inadmissibility of evidence obtained in viola-
tion of the guarantees of the attorney-client
privilege.
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TAPAHTII ATBOKATCBKOI TAEMHUIII B 3ABE3ITEYEHHI ITPAB JIIOJUHU
T YAC MPOBEAEHHA CIITUNX (PO3IIYKOBUX) TA HEIVIACHUX
CJITYUX (PO3UIYKOBUX) AT CJYKBOIO BE3INEKU YKPATHI

Anorarnis. Mema. MeToio cTaTTi € BeebidHe TeOpeTHUHE TOCTIIKEHHST TapaHTiil alBOKATCHKOT TaeM-
HUIli B 3a0e31eUeHHI [IPaB JIOAMHK Iijl Yac MPOBEACHHS CunX (PO3MIYKOBUX) Ta HEMJIACHUX CJIIIUMX
(posmykosux) aiii Cayx6oi0 Gesnekn Ykpainu. Pesyavmamu. Y craTti pO3KPUTO CYTHICTH rapam-
Till aZIBOKATChKOI TaeMHUIII B 3a0e3IedeHHi paB JIOAMHK I/l Yac IPOBEAEHHS CIiAuuX (PO3IIYKOBHX)
Ta HerJIaCHUX CJiguux (posurykosux) il caigunmu Coyxou Gesnekn Ykpainu., 3po0jeHo aHasi3 Hay-
KOBUX JIPKEPeJI BIZOBIZAHO /10 BUOPAHOTO TeMaTUYHOro HanpsaMy. Harosomreno, o y pasi Heo6XiaHocTi
MPOBECTH OOIIYK CJIIYMI 32 TIOTO/PKEHHSIM 3 IPOKYPOPOM abo IIPOKYPOP 3BEPTAETHCSI /10 CITIYOTO CYIT
3 BIIMOBIZIHNUM KJIOTIOTAHHSM, SIK€ TTOBUHHO MICTUTH BiZIOMOCTi TIpo: 1) HaliMeHyBaHHS KPUMiHATIBHOTO
MPOBAJUKEHHs Ta f0ro peectpaiiiiuii HoMep; 2) KOPOTKMH BUKJIaL 00CTaBUH KPUMIHAJILHOIO TPABOTIO-
PYIIEHHS, Y 3B’513KY 3 PO3CJIiTyBaHHIM SIKOTO TIO/IAETHCS KJIOMOTAHHS; 3) TPABOBY KBasTi(hiKaIlio KpuMi-
HAJILHOTO TIPABOTIOPYIIEHHS i3 3a3HAYEHHIM CTATTi (JaCTHHM CTATTi) 3aKOHY YKpalH! PO KPUMiHATIbHY
BiAIOBIAAIBHICTD; 4) TiACTaBY s OONIYKY; 5) KUTJIO Y iHIIE BOJOAIHHS 0cOOM aB0 YaCTUHY JKHUTJIa UK
IHIIOTO BOJIOAIHHS 0COOU, /e TIIAHY€EThCsI POBeIeHHs 00IIyKY; 6) 0c00Y, AKiil HAJEKUTD JKITJIO Y iHIIE
BOJIOZIIHHSL, Ta 0c00Y, y (haKTHIHOMY BOJIOIHHI sIKOi BOHO mepebyBae; 7) pedi, TokyMenTn abo oci, 1mo
[JIAHYEThCA BiAmyKkaTn. Bucnosku. 3pobieHo BUCHOBKH, 110 CePeJ| TapaHTiii aBOKaTChKOI TAEMHMIL ITiJ[
Yac MPOBEIEHHS OKPEMUX CITiUNX (PO3NIYKOBUX) Ta HETJIACHUX CJIAYNX (PO3IMYKOBHUX) [l CJIianMu
CBY €: HefonycTuMICTh TIPOBEICHHS ONUTY Cy0'€KTiB 30€PeKEeHHS aBOKATCHKOI TAEMHUIL SIK CBi-
KiB; 3a60pOHa TIPOBEICHHSA OJISILY pedell Ta JOKYMEHTIB, Y TOMY YMCJI Ha €JIeKTPOHHUX HOCISX, M0 Mic-
TATDH BIZIOMOCTI, SIKI CTOCYIOTbCSI /IBOKATCHKOI TAEMHUILI; 3[IHCHEHHS BiZIOMUYOI0 Ta Cy/[0BOrO KOHTPOJIIO,
a TaKOXX MPOKYPOPCHKOTO HATJISAY 32 HEBTPYUYAHHIM OPTaHiB J0CYZOBOTO PO3CTIAYBaHHS B AiS/IbHICTD
3aXMCHUKA, & TAKOXK MI0JI0 BIIOMOCTEHl Ta peyeil, 110 CTAHOBJATH aJIBOKATCbKY TAEMHUINO; BUSHAYCHHS
IOPUCIVKITEIO AMeJISAIIITHOI CYZI0BOI iHCTAHTI 3/TifICHEHHS Cy/I0BOTO KOHTPOJIO 32 JOTPUMAHHIM TapaH-
Till a/IBOKATCHKOI TAEMHUIII TIi/l YaC OCYZ0OBOTO PO3CIIAYyBaHHS; HEAOMYCTUMICTh OCTAHOBJIEHHS CJIi/I-
UM CYZJICIO0, CYIOM YXBaJI MIO/I0 TPOBEJICHHS TUMYACOBOTO JIOCTYILY /10 peveil i JOKYMEHTIB, 110 MiCTSATb
AJIBOKATCHKY TAEMHHUIIIO; 000B'I3KOBICTD 3aJTyUEHHST IPEACTABHUKIB OPTaHiB aJlBOKATCHKOTO CAMOBPSILY-
BaHHS 111/ Yac MPOBe/IeHHs OyAb-SIKUX TIPOIECYaIbHUX il IO/I0 aJIBOKATa; BUSHAHHS HEAONYCTUMUMHE
JIOKa3iB, OTPUMAHKX i3 TOPYILIEHHAM TapaHTiil aIBOKATCbKOT TAEMHUIILI.

Kumouogi cioBa: rapanTii a[BOKaTCbKOi TaeMHHUIL, cJ1i/1ui (Po31yKoBi) fiii, HersacHi cJriui (posiyko-
Bi) aii, caigunii Coryx0Ou Gesnekn Ykpaitu, KpUMiHAJIbHUHN IIPOLLEC.
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SOME ASPECTS OF ACTIVITIES OF THE HEAD
OF A PRE-TRIAL INVESTIGATION BODY DURING
COVERT INVESTIGATION

Abstract. Purpose. The purpose of the article is to study the problematic issues of exercising the full
powers of the head of a pre-trial investigation body during covert investigative (search) actions and,
allowing for the practice of pre-trial investigation bodies, to propose ways to resolve them. Results. The
author emphasises that today the issues of conducting covert investigative (search) actions with respect to
victims (or persons against whom a crime is being prepared) with their consent are particularly relevant.
This practice is not only an effective means of collecting evidence, but also contributes to the timely
suppression of unlawful acts and ensures the safety of persons involved in criminal proceedings. There
are many reasons why covert investigative (search) actions have not yet become an effective remedy
against crime. Meanwhile, the main ones are related to legislative gaps, vividly illustrated by the practice
of applying Article 273 of the Criminal Procedure Code of Ukraine that regulates the manufacture and use
of identified (marked) and bogus (imitation) means for specific covert investigative (search) actions. The
author identifies the need to impose on the head of the pre-trial investigation body the duty to approve
the investigator's decision to terminate further covert investigative (search) action, if this is no longer
necessary, and subsequently inform the investigating judge who authorised the covert investigative
(search) action of the decision to terminate this investigative action. The head of the pre-trial investigation
body and prosecutor (as authorised decision-makers on the use of pre-identified (marked) or bogus
(imitation) means) should entrust operational units to manufacture pre-identified (marked) or bogus
(imitation) means, which in turn should record in separate investigative reports the fact of identification
and delivery of the relevant means to the person. Conclusions. It is concluded that despite the positive
experience of implementing the provisions of the Criminal Procedure Code of Ukraine, some issues
of the regulatory framework for the full powers of the head of a pre-trial investigation body have not been
fully resolved and require the development of legislative provisions with due regard to the need to ensure
rights and freedoms and increase the efliciency of criminal proceedings.

Key words: head of a pre-trial investigation body, covert investigative (search) actions, operational or
controlled procurement, controlled supply.

1. Introduction

The head of a pre-trial investigation body is
one of the main participants in criminal proce-
dural relations on the part of the prosecution.
The criminal procedure law entrusts the head
of the pre-trial investigation body with resolv-
ing fundamental issues of ensuring the proper
level of legality, timeliness and efficiency
of the procedural activities of investigators, for
the implementation thereof he or she is vested
with the relevant full powers.

Despite the fact that the procedural figure
of the head of the pre-trial investigation body is
of significance in the science of criminal proce-

© D. Mirkovets, 2022

dure and law application, there are still numerous
problems that complicate or reduce the effective-
ness of the procedural activities of this participant
in pre-trial proceedings. In addition, it should be
considered that the presence of the head of a pre-
trial investigation body as an independent par-
ticipant in criminal procedural legal relations in
criminal proceedings has led to heated academic
debate. In the modern science of criminal pro-
cedure, the full powers of this participant, their
content, scope, functions and other issues are
almost the central focus of research.

Improving the procedural and organi-
sational forms of exercising full powers by
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the head of a pre-trial investigation body has
been under the focus in the studies by many
domestic and foreign procedural schol-
ars (V.P. Ashytko, E.I. Voronin, Yu.V. Der-
ishevy, V.V. Kalnytskyi, PI  Miniukov,
M.A. Pogoretskyi, V.A. Sementsov, O.Yu.
Tatarov, L.D. Udalova, V.I. Farynnyk,
M.M. Cherniakov, H.P. Khimicheva), who have
contributed to making reasonable proposals for
improving the national criminal justice system.
However, some issues, in particular in the course
of covert investigative (search) actions, still
remain unresolved.

The purpose of the article is to study
the problematic issues of exercising the full pow-
ers of the head of a pre-trial investigation body
during covert investigative (search) actions
and, allowing for the practice of pre-trial inves-
tigation bodies, to propose ways to resolve them.

2. Role of the head of the pre-trial investi-
gation body during covert investigation

The analysis of practice reveals that dur-
ing the pre-trial investigation, situations often
arise when, in order to prevent the commission
of a grave crime or crime of special gravity or
to stop it, it becomes necessary to immediately
remove information from transport telecommu-
nication networks, examine a publicly inaccessi-
ble place, dwelling or other property of a person,
conductaudio and video monitoring of the place,
etc. We fully advocate the perspective of those
scholars who propose to formulate the relevant
provisions of the CPC of Ukraine in this way as
to clearly regulate the possibility of conducting
any covert investigative (search) action before
the ruling of the investigating judge is issued
(Bahrii, M.V. (2015, p. 88; Kerevych, Klym-
chuk, 2015, pp. 243-244; Luk’ianchykov, 2015,
pp. 5-6).

A comprehensive analysis of the provisions
of Chapter 21 of the CPC of Ukraine gives
grounds to assert that the possibility of con-
ducting a covert investigative (search) action
before the ruling of the investigating judge
is issued is provided only for the observation
of a person, thing or place and for establishing
the location of a radio electronic device.

According to the CPC of Ukraine,
Article 250, part 1, the legislator emphasises that
covert investigative (search) actions may be
conducted before the ruling of the investigating
judge is issued only in cases provided for by this
Code. However, the possibility of using the pro-
visions of Article 250 of the CPC of Ukraine is
only mentioned in Articles 268 and 269. There-
fore, O.I. Poliukhovych’s perspective seems to
be well-reasoned, because under the current reg-
ulatory framework, the application of the provi-
sions of Article 250 of the CPC of Ukraine for
the immediate commencement of all other cov-
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ert investigative (search) actions (except for
establishing the location of an electronic device
and surveillance of a person, thing or place) is
unlawful. Therefore, evidence obtained in this
manner should be declared inadmissible (Poli-
ukhovych, 2017, pp. 106—113).

Moreover, with the purpose of preventing
possible violations of the criminal procedure
law, when an investigator decides to conduct
covert investigative (search) actions, includ-
ing in exceptional urgent cases as defined in
Article 250 of the CPC of Ukraine: observation
of a place or thing, and in urgent cases — of a per-
son (Article 269 of the CPC of Ukraine); obtain-
ing data from electronic information systems or
a part thereof, access to which is not restricted
by its owner, holder or keeper or is not related
to overcoming the logical protection system
(part 2 of Article 264 of the CPC of Ukraine);
establishing the location of a radio electronic
device (Article 268 of the CPC of Ukraine), we
consider it a correct practice to approve such
decisions by the head of the pre-trial investiga-
tion body.

In addition, according to the Instruction
on the organisation of covert investigative
(search) actions and the use of their results in
criminal proceedings, depending on the crime
under investigation and the status of the per-
son in respect of whom the covert investigative
(search) action is being conducted, and other
factors, the head of the pre-trial investigation
body is authorised to approve the investiga-
tor's instruction to conduct a covert investiga-
tive (search) action to the head of another law
enforcement body, including one under juris-
diction thereof the site of the criminal offence is
not located, justifying such necessity.

Nevertheless, the relevant powers are pro-
vided only at the regulatory level. However,
considering the positive practice, they should
be reflected in the provisions of the CPC
of Ukraine, and therefore it is proposed to
supplement the CPC of Ukraine, Article 246,
part 6, with the following provision: "In order
to ensure the effectiveness of the pre-trial inves-
tigation, the investigator conducting the pre-
trial investigation of a criminal offence may
entrust, with the consent of the head of the pre-
trial investigation body, the authorised opera-
tional units of another law enforcement body,
including one under jurisdiction thereof the site
of the criminal offence is not located, to conduct
covert investigative (search) actions, justifying
such necessity”

It should be noted that today the issues
of conducting covert investigative (search)
actions with respect to victims (or persons
against whom a crime is being prepared) with
their consent are particularly relevant. This
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practice is not only an effective means of collect-
ing evidence, but also contributes to the timely
suppression of unlawful acts and ensures
the safety of persons involved in criminal pro-
ceedings.

For example, visual surveillance of a person
who is being threatened with murder, forced to
fulfil or fail to fulfil civil law duties, or extorted
money, allows to detain the perpetrators
at the time of the attempted crime and pre-
vent it from being committed; visual surveil-
lance of the place allows to record the actions
of the perpetrators of the attempted robbery,
theft, etc; visual surveillance of a thing allows
to prevent the illegal seizure of a motor vehicle,
to obtain evidence of an attempt to commit this
criminal offence by a particular person or group
of persons. Similarly, locating a radio electronic
device belonging to the victim (or a person
against whose life, health or property, according
to information entered in the URPI, a crime is
being prepared) greatly simplifies the organi-
sation of visual surveillance. Monitoring a per-
son's mobile and/or landline phone enables to
identify the communication devices used by
the perpetrators and determine their current
location, obtain the necessary materials for con-
ducting a phonoscopic examination, as well as
information important for making and justify-
ing the necessary procedural decisions.

Unfortunately, the provisions of the CPC
of Ukraine do not allow such covert investi-
gative (search) actions to be carried out with-
out a ruling of the investigating judge, even if
the victim consents and initiates them. Social
relations ensuring the security of persons
involved in criminal proceedings should be reg-
ulated not by a special law, but by a separate
chapter of the CPC of Ukraine.

In our opinion, Article 246 of the CPC
of Ukraine should provide that covert investi-
gative (search) actions under Articles 260-264,
267-270 of the CPC of Ukraine in respect
of a person and property in his/her posses-
sion may be conducted with his/her consent
on the basis of the decision of the investigator
approved by the head of the pre-trial investiga-
tion body or the prosecutor. Moreover, the fac-
tual data obtained as a result of these actions
may be used as evidence in criminal proceedings
on the grounds and in the manner prescribed by
the CPC of Ukraine.

According to D. Serhieieva, more than 85%
of the world grave crimes or crimes of special
gravity are solved due to covert investigative
means, and the results of most covert means are
recognised as judicial evidence by the courts
of Western countries (Serhieieva, 2016, p. 487).
However, an analysis of the practice of using
the institution of covert investigative (search)

actions shows that only 7% of their results are
recognised as evidence by domestic courts.

There are many reasons why covert inves-
tigative (search) actions have not yet become
an effective remedy against crime. Meanwhile,
the main ones are related to legislative gaps,
vividly illustrated by the practice of applying
Article 273 of the Criminal Procedure Code
of Ukraine that regulates the manufacture
and use of identified (marked) and bogus (imi-
tation) means for specific covert investigative
(search) actions.

Some scholars propose to use in the con-
text of Article 273 of the CPC a much wider list
of means, such as, in addition to the already listed,
means of disguise (material tools for changing
the appearance of participants in covert investi-
gative (search) actions, their devices, equipment,
premises and transport), means of cover-up
(written and oral disinformation (including doc-
uments) with respect to the participants in cov-
ert investigative (search) actions, their devices,
equipment, premises and transport, etc.

This provision does not provide a clear defi-
nition of the procedure for the production, crea-
tion of identified (marked) or bogus (imitation)
means for conducting specific covert investi-
gative (search) actions, recording, which in
practice gives rise to ambiguous interpretation
of this provision and contradictory decisions by
the courts in such cases.

The Instruction on the procedure for con-
ducting controlled supply, controlled and oper-
ational procurement of goods, items, things,
services, documents, means and substances,
including those prohibited for circulation, from
individuals and legal entities, regardless of own-
ership specifies that during a controlled supply,
controlled and operational procurement, the use
of pre-identified (marked) and bogus (imita-
tion) means shall be recorded in the proper man-
ner (Order of the Ministry of Internal Affairs,
the Security Service of Ukraine and the Min-
istry of Finance of Ukraine on the approval
of the Instructions on the procedure for the con-
trolled supply, controlled and operational pro-
curement of goods, objects, things, services,
documents, means and substances, including
those prohibited for circulation, from individ-
uals and legal entities regardless from forms
of ownership, 2017).

In general, identification (marking) of means
(things, documents, substances) is a measure
related to the covert addition or application
of specially manufactured means, including
chemical and technical means, to objects or
substances in order to track the movement
of marked objects and substances, their traces
and to clarify other circumstances relevant to
the performance of operative-search activities.
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In addition, the production and use
of bogus (imitation) means should be defined
as a set of measures that consists in the produc-
tion, storage and use of things and documents
with full or partial change of basic data about
a person and fictitious attributes of the docu-
mentary registration of an enterprise or organ-
isation, separate premises, vehicle and a story
about their purpose and activities in order to
ensure non-disclosure of the actual information
about the persons conducting or involved in
the conduct.

In practice, there are different perspectives
on these things, even in criminal proceedings
that have been subject to review by the Supreme
Court of Ukraine and the Supreme Court.

For example, while the CPC of Ukraine,
Article 273, part 2, stipulates that the manufac-
ture and production of bogus (imitation) means
shall be documented in a relevant manner, in
compliance with the requirements of Articles
104, 106, 252 of the CPC, this provision does
not mention the procedure for documenting
identified (marked) means at all. Moreover,
the mechanism of transferring bogus (imita-
tion) means (things, documents, etc. or marked
material objects) to a person for use in a specific
covert investigative (search) action is not reg-
ulated.

For example, in one case, the actions
of the prosecution, which were formalised
in single records on the course and results
of a covert investigative (search) action, such
as control over the commission of a crime as
the process of identifying funds and their
delivery to a person for further transfer to
a person (case No. 727/6661/15-k), were rec-
ognised as justified and lawful. In other cases,
the process of identification of banknotes by
the prosecution was carried out by separate
records of inspection and separate records
of handing over to the person for further trans-
fer to the person (cases No. 127/23772/16-k
and No. 715/1591/17-k).

In our opinion, it is the head
of the pre-trial investigation body and the prose-
cutor (as authorised decision-makers on the use
of pre-identified (marked) or bogus (imita-
tion) means) should instruct operational units
to manufacture pre-identified (marked) or
bogus (imitation) means, which in turn should
record in separate investigative reports the fact
of identification and delivery of the relevant
means to the person.

In addition, the full powers of the head
of the pre-trial investigation body (defined in
Article 39 of the CPC of Ukraine) should be
supplemented by the right to entrust opera-
tional units to manufacture and use identified
(marked) or bogus (imitation) means.
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3. Problematic issues of the regulatory
framework for the activities of the head
of the pre-trial investigation body during cov-
ert investigation

As practice reveals, the issue of initiating
the question of the need to conduct a cov-
ert investigative (search) action such as con-
trol over the commission of a crime before
the prosecutor remains problematic (Article 271
of the CPC of Ukraine).

We advocate O. Tatarov’s perspective that
situations are common when the investigator
orally or in writing (providing a certificate with
appropriate justification) proves to the prosecu-
tor that he needs to make a decision to control
the commission of a crime. However, this does not
contribute to saving procedural time and ensur-
ing the fulfilment of the tasks of criminal proceed-
ings, as it creates additional obstacles to urgent
actions in terms of operational or controlled
procurement, controlled supply, special investi-
gative experiment, and simulation of the crime
scene. These forms of control over the commis-
sion of a crime do not involve interference with
private communication or other restrictions on
the constitutional rights and freedoms of a per-
son, and therefore should be carried out by anal-
ogy with the performance of a special task to
uncover the criminal activities of an organised
group or criminal organisation (Tatarov, 2016,
pp.72 73). In this regard, the scholar's perspective
regarding the decision to control the commission
of a crime by analogy with Article 272 of the CPC
of Ukraine, i.e. on the basis of the investigator's
resolution with the consent of the head of the pre-
trial investigation body or the prosecutor's reso-
lution, is quite correct.

Moreover, inconsistencies and some short-
comings in the procedure for completing cov-
ert investigative (search) actions do not con-
tribute to ensuring constitutional guarantees
of rights and freedoms. For example, the CPC
of Ukraine, Article 249, part 5, stipulates that it
is the prosecutor's duty to decide to terminate
further covert investigative (search) actions
if they are no longer necessary. However, by
mentioning only this duty of the prosecutor in
the provisions of the CPC, the legislator has not
fully protected the rights of persons subject to
covert investigative (search) actions (Kyrpa,
2013, p. 218).

In this case, there is no control (includ-
ing judicial control) over the implementation
of such actions in the course of covert investi-
gative (search) action. In particular, there are
no guarantees of termination of further inter-
ference with a person's private communication
after the result of a covert investigative (search)
action has been achieved, but the investigating
judge's ruling has not expired.
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The Ministry of Internal Affairs took
some measures to unify the practice of early
termination of covert investigative (search)
actions and agreed with the Prosecutor
General's Office (Letter No. 04/2/1-2665
outgoing No. 13 of 27 December 2013)
the perspective that early termination is
the completion of covert investigative (search)
actions by the decision of the prosecutor before
the expiry of the investigating judge's decision
in the presence of circumstances that prevent
the achievement of the purpose of the inves-
tigation. Moreover, an intrusion with inspec-
tion of the object, during which the purpose
is achieved (Article 267 of the CPC), estab-
lishment of the location of a radio electronic
device and its seizure (Article 268 of the CPC),
detention of a person subject to audio or video
surveillance (Article 260 of the CPC), confine-
ment of a suspect in relation to whom informa-
tion was taken from transport communication
channels (Article 263 of the CPC), surveil-
lance of a person (Article 269 of the CPC) do
not require a separate the prosecutor’s deci-
sion on early termination of a covert investi-
gative (search) action due to the achievement
of the purpose of the action.

In our opinion, it would be correct to impose
on the head of the pre-trial investigation body

the duty to approve the investigator's deci-
sion to terminate further covert investigative
(search) action, if this is no longer necessary,
and subsequently inform the investigating
judge who authorised the covert investigative
(search) action of the decision to terminate this
investigative action.

The novelty proposed will regulate the prac-
tice of completing covert investigative (search)
actions and will optimise the activities related
to early termination of covert investigative
(search) actions, in case of its termination
before the expiry of the investigating judge's
ruling due to the achievement of the purpose
of the investigation, for example, establishing
the location of a mobile terminal, searching for
a person who evaded the investigation, record-
ing the fact of obtaining an unlawful benefit
with the detention of a person, etc.

4. Conclusions

Therefore, despite the positive experience
of implementing the provisions of the CPC
of Ukraine, some issues of the regulatory frame-
work for the full powers of the head of a pre-trial
investigation body have not been fully resolved
and require the development of legislative pro-
visions with due regard to the need to ensure
rights and freedoms and increase the efficiency
of criminal proceedings.
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OKPEMI ACIIERTH AIAJbHOCTI KEPIBHUKA OPTAHY 1OCYJOBOTO
PO3CIIAYBAHH IIIT YAC HEIVTIACHOT'O PO3CJIIAYBAHHA

Anoraris. Mema. Metoo cTaTTi € OCTIKEHHS TPOOIEMHUX THTaHb Peasizalil MOBHOBAKEHD
KepiBHUKA OpPraHy J0CYJ0BOTO PO3CJIiIyBaHHS i/ Yac MPOBEIEHHST HETJIACHUX CJIiuuX (PO3IIYKOBUX )
it Ta 3 ypaxyBaHHAM MTPAKTUKH JiJIBHOCTI OPTaHiB JI0CYI0BOTO PO3CJIilyBaHHS 3alIPOIIOHYBAHHS LIS~
xiB ix BupimenHs. Pesyavmamu. HaroJoueHo, 110 Ha CbOrojiHi 0c06IMBO aKTYaJIbHUMUE € IUTAHHS [IPO-
BEJICHHS CTOCOBHO TOTEPINX (a60 0cib, MoA0 AKUX TOTYIOTh YUMHEHHS 3104MHY ) 32 iX 3r0I0I0 Hermac-
HUX caigunx (posurykosrx) Aill. Taka mpakthka € He Jmnre epeKTHBHUM 3ac000M 30MpPaHHS 10Ka3iB,
a i CIpUsie CBOEUACHOMY NPUITMHEHHIO IPOTUIIPABHUX 1ii, 3a0e3neueHH o Oesneku ocil, ki GepyTh yuacTh
Y KpUMiHAJIBHOMY CyZ04nHCTBI. [Ipnunsn Toro, mo HersacHi caiui (posiykosi) il e He cTaau JAieBUM
3ac000M y TIPOTHUIIT 3I04MHHOCTI, MOKHA HasBaTy OaraTo. BoaHoyac 0CHOBHI 3 HUX TIOB’S3aHi 3 Ipora-
JIMHAMU 3aKOHO/IABCTBA, SICKPABUM TPUKJIAIOM YOTO € NPAKTHKA 3acTOCyBaHHs cT. 273 KpuMiHaabHOTO
MPOIIECYATBHOTO KOJIEKCY YKPaiHH, SIKa perJiaMeHTy€e BUTOTOBJIEHHS i BUKOPUCTAHHSA ifleHTU(hIKOBAHUX
(ToMiYeHnx) Ta HecmpaBKHixX (iMiTalliiiHNX) 3ac00iB /st TPOBEAEHHST KOHKPETHUX HETTACHUX CJITINX
(posurykoBux) jiii. BusHaueHa HeOOXIIHICTD IOKIACTH Ha KePIBHUKA OPraHy J0CYA0BOI0 PO3CJIiLyBaHHS
000B’130K TOTO/IKYBATH PIllIEHHST CJII40T0 TIPO MPUITMHEHHS TTOAANBIIOTO TTPOBEACHHS HErJIACHOT CJIi/I-
40i (PO3MIYKOBOI) il, AKINO B IbOMY Biflllala HEOOXIAHICTD, Ta Y TOAAIBIIOMY MOBIIOMIATH CJIHIUOMY
CYA, IKNI HaJaB JI03BLT HA MPOBE/IEHHS HETJIACHOI CJTiY0i (PO3IIYKOBOI) i, TPO MPUNHSTE PillleHHs
NPUIMHUTE Taky cJiady aiio. KepiBHUK opramy 10CyZ0BOr0 po3CigyBaHHs Ta IPOKypop (AK cyd exTH,
YIIOBHOBAKEHI HA MPUNHSTTS PIlIeHHsT TPO BUKOPUCTAHHS 3a3/aJIeTi/Ib 1eHTH(iKoBaHUX (TIOMiYeHX )
a00 HecrpaBxkHix (iMitaniiiHix) 3acobiB) NOBUHHI JOPYYATH OIIEPATUBHUM IiAPO3/LIAM BUTOTOBJIECHHS
3asganerigp inenrudikoanux (rmomivennx) abo HecrpasKHix (imitaiiiinmux) 3acobiB, SKi CBOEIO YEProi0
MaioTh (GiKCyBaTH B OKPEMUX MTPOTOKOJIAX CJIIUNX il hakT imeHTuikaIii ta BpydeHns ocobi BiamoBi-
HUX 3ac00iB. Bucnosxu. 3pobaeHo BUCHOBOK, 1110, HE3BaKAIOUK Ha MO3UTUBHUN JOCBI/ peasisanii HopM
KpuminaibHOro 1poriecyaibHOTO KOJEKCY YKpaiHu, OKpeMi MUTaHHS PAaBOBOI persiaMeHTallil MoBHOBa-
’KeHb KepPiBHUKA OPraHy J0CY0BOrO PO3CJIiAYBAHHS € HE 10 KiHI[Sl BUPINIEHNMHU i TOTPEOYIOTh PO3PO-
GJIeHHST 3aKOHOJIABYMX HOPM 3 ypaxXyBaHHsIM HeOOXIZHOCTI 3a0e31eueH s paB i cBOOOL Ta i ABUIIEHHS
eeKTUBHOCTI KPUMIHAILHOTO TIPOBAJIKCHHSI.

KimouoBi cioBa: KepiBHIK OpraHy J0Cy/I0BOTO PO3CJIilyBaHHsI, HerJIacHi cijrai (po3irykoBi) fii, orre-
paTHBHA YK KOHTPOJbOBAHA 3aKYITKA, KOHTPOJIbOBAHA TTOCTABKA.
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PROBLEMS OF DETERMINING TIME LIMITS
FOR APPLICATION OF SOME MEASURES
TO ENSURE CRIMINAL PROCEEDINGS
AND WAYS TO SOLVE THEM

Abstract. Purpose. The purpose of the article is to identify the measures to ensure criminal
proceedings both by the time limit and by the manner of establishing such a term. Results. In the article,
it is emphasised that the procedure for terminating the property attachment in case of closure of criminal
proceedings by the investigator (which we consider to be measures with an unspecified time limit) is
also indeterminate. Such cases are common, in particular, in proceedings in which a decision is made
to seize property "without a suspect”, allowing for the provisions of Articles 98 and 170 of the CPC
(when the property of any individual or legal entity is seized if there are sufficient grounds to believe
that the property is not the property of a suspect), that it is a material object that was an instrument
of a criminal offence, retained its traces or contains other information that can be used as evidence of a fact
or circumstances established in criminal proceedings, including an item that was the target of criminal
offences, money, valuables and other things acquired criminally or obtained by a legal entity as a result
of a criminal offence). Conclusions. The analysis of the practice of applying measures to ensure criminal
proceedings reveals some problems in determining the time limit of some of them. It is determined that
measures to ensure criminal proceedings differ both in the time limit and in the manner of establishing
such time limit. In practice, they can be considered in three categories: measures which last for a clearly
defined time and which may be extended (provisional restriction on the use of a special right, removal
from office, preventive measures, permission to apprehend for the purpose of compelled appearance);
measures that last for a clearly defined time and cannot be extended (detention of a person, provisional
access to things and documents, provisional property attachment); measures that do not have a defined
time limit (personal obligation, personal guarantee, bail, imposition of a monetary penalty, property
attachment, lawful detention; summons; property attachment included in the list for which permission to
search is expressly granted in the search warrant and not related to items seized from circulation by law).
Shortcomings of the regulatory mechanism for time limits are revealed in the application of: measures
with a clearly defined time limit and those which cannot be extended and measures the time limit thereof
is not defined. The author suggests ways to eliminate the shortcomings arising from the lack of definition
or unclear definition of the time limits of these measures.

Key words: criminal proceedings, provisional measures, terms of application, problems of definition,
ways of solution.

1. Introduction of Ukraine), the five-year experience of applica-
Measures to ensure criminal proceedings  tion thereof has proved its usefulness and expe-
are a new institute of criminal procedure law (as  diency. The regulatory model of the institution
compared to the previously applicable legislation ~ of measures to ensure criminal proceedings is
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the result of the implementation of European
standards of human rights in the field of crimi-
nal proceedings, convergence of their procedural
form in democratic countries, the development
of legislation thereof is determined by making
human rights and the rule of law fundamen-
tal. However, law application shows that many
problems arise with regard to measures to ensure
criminal proceedings due to a number of both
objective and subjective factors. Every legal state
seeks to ensure that the conditions for applying
measures restricting human rights are clearly
defined by law. After all, the application of such
measures entails a restriction of constitutional
rights and freedoms, so in each case it is neces-
sary to carefully consider the time limit of this
restriction. However, the institution of measures
to ensure criminal proceedings is not clearly reg-
ulated in this part. Many of the regulatory short-
comings are related to gaps, conflicts and con-
tradictions in some legal provisions governing
the application of measures to ensure criminal
proceedings, in particular, with regard to the time
limit for their implementation. This makes it rel-
evant to formulate scientifically sound proposals
aimed at improving the current criminal proce-
dure legislation in this part.

A number of scholars have considered
the particularities of setting and observing
time limits in the context of other compo-
nents of the mechanism for applying measures
to ensure criminal proceedings. V. M. Ter-
tyshnyk argues that the time limits belong to
the system of guarantees of human rights, as
well as the entire criminal procedure - in this
term, according to the scientist, any institu-
tion of criminal procedure law, any procedural
document is a procedural guarantee of estab-
lishing the truth, proper investigation and res-
olution of criminal proceedings (Tertyshnyk,
1999, p. 13). Yu. M. Hroshevyi, V. Ya. Tatsii,
A.R. Tumaniants refer to the terms as general
rules of applying measures to ensure criminal
proceedings, in the context of the provision on
the indication of the time limit in the ruling on
the application of these measures (Hroshevyi,
Tatsii, Tumaniants, 2013, p. 370). The issue
of observance of time limits when applying
measures to ensure criminal proceedings is par-
tially under focus in the works by O.M. Humin
(2013, pp. 226-231), O.M. Bondarenko (2014,
pp. 98-100), O.M. Mykolenko (2014, pp. 81-84),
S.M. Smokov (2012, pp. 628-632), O.H. Shylo
(2011) and others. However, this issue has not
been studied in a comprehensive manner and is
of interest for scientific research.

The purpose of the article is to identify
the measures to ensure criminal proceedings
both by the time limit and by the method
of establishing such a term.

64

2. Particularities of application of meas-
ures to ensure criminal proceedings

The analysis of the practice of applying
measures to ensure criminal proceedings reveals
some problems in determining the time limit
of some of them.

In particular, there are shortcomings in
the regulatory framework for time limits when
applying provisional access to things and doc-
uments (which we refer to as measures that
cannot be extended). For example, in accord-
ance with Articles 159 and 163 of the CPC,
when granting permission for provisional
access to things and documents, the investi-
gating judge may grant permission for their
attachment (removal). The CPC, Article 164,
part 1, paragraph 7, only specifies the validity
period of the ruling, which may not exceed one
month from the date of its issuance. However,
the legislator does not regulate the validity
period of the ruling in respect of the actually
seized property, which, accordingly, causes dif-
ficulties in application. Moreover, the property
seized during provisional access is not consid-
ered to be temporarily seized property and,
accordingly, is not subject to the procedural sta-
tus of such property and the procedure for ter-
minating provisional attachment (Article 169
of the CPC). That is why it would be correct
to assume that the validity period of the ruling
on provisional access to things and documents
includes the time during which the investigator
or prosecutor shall "dispose” of the property:
return it to the owner or apply to the court for
attachment (Articles 169, 171 of the CPC). Fur-
thermore, according to Letter of the High Spe-
cialised Court of Ukraine No. 223-558/0/4-13
of 5 April 2013 "On some issues of judicial
control by the investigating judge of the Court
of First Instance over observance of rights,
freedoms and interests of persons in the course
of application of measures to ensure criminal
proceedings”, the expiry of the ruling on applica-
tion of measures to ensure criminal proceedings
indicates termination of such measures and res-
toration of rights and freedoms of the person
in respect of whom they were applied or whose
interests were concerned. However, practice
reveals ambiguity in the application of these
provisions. In our opinion, this issue should
be resolved at the legislative level: by grant-
ing such property the status of temporarily
seized after the expiry of the court ruling with
the following relevant procedural effects. Thus,
provisional access to things and documents
should be attributed to measures with a clearly
defined time limit (up to 30 days from the date
of the ruling). In this regard, it is proposed to
supplement Article 165 of the CPC with a new
part as follows: "Things and documents seized
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pursuant to the decision of the investigating
judge or court, after the expiry of such decision,
are considered temporarily seized property".

Moreover, the procedure for termi-
nating the property attachment in case
of closure of criminal proceedings by the inves-
tigator (which we consider to be measures with
an unspecified time limit) is also uncertain.
Such cases are common, in particular, in pro-
ceedings in which a decision is made to seize
property "without a suspect”, allowing for
the provisions of Articles 98 and 170 of the CPC
(when the property of any individual or legal
entity is seized if there are sufficient grounds
to believe that the property is not the prop-
erty of a suspect), that it is a material object
that was an instrument of a criminal offence,
retained its traces or contains other information
that can be used as evidence of a fact or circum-
stances established in criminal proceedings,
including an item that was the target of crimi-
nal offences, money, valuables and other things
acquired criminally or obtained by a legal entity
as a result of a criminal offence). The CPC
Code does not clearly define the procedure for
cancelling the attachment of such property.
That is why, in presence of grounds for closing
the criminal proceedings, during the pre-trial
investigation in the course thereof the property
attachment has been applied, the decision to
close the criminal proceedings shall be made by
the prosecutor simultaneously with the revoca-
tion of property attachment (CPC, Article 174,
part 3). In this regard, in our opinion, it is neces-
sary to supplement the CPC, Article 284, part 4,
subparagraph 2, with a provision according to
which the investigator shall make a resolution
to close the criminal proceedings if no person
was notified of suspicion and/or property was
not seized in these criminal proceedings. In
addition, the CPC, Article 174, part 3, should
stipulate that the revocation of the property
attachment, if it is not subject to special con-
fiscation, is the prosecutor's duty (and not his
right, as it is now) in case he issues a resolution
to close criminal proceedings.

3. Application of personal commitment,
personal guarantee and bail as measures to
ensure criminal proceedings

The issue of the time limit of such non-iso-
lation measures as personal commitment, per-
sonal guarantee and bail (which we refer to as
measures with an indefinite time limit) is also
ambiguous. Unlike house arrest and detention
(which we refer to as measures with a clearly
defined time limit), the CPC does not specify
the time limits and maximum (cumulative)
periods for the application of these measures.
In practice, these preventive measures are
applied simultaneously with the obligations

under Article 194 of the CPC. Moreover, such
obligations may be imposed on the suspect or
accused for a period not exceeding two months.
If necessary, this period may be extended
at the request of the prosecutor, and upon
expiry of the period, including the extended
period for which the suspect or accused was
subject to the relevant obligations, the ruling to
apply a preventive measure in this part ceases to
be valid and the obligations are revoked. How-
ever, the CPC does not regulate whether in this
case the preventive measure applied together
with the obligations is terminated. This issue
has not been resolved in the theoretical plane
either. It becomes especially relevant when bail
is applied, because after the termination of this
measure of restraint, the bail that has not been
turned into state revenue is returned to the sus-
pect, accused, or pledgor. This forces investiga-
tors and prosecutors to continue applying pro-
cedural obligations to the suspect without filing
a motion to extend the term of a non-isolation
preventive measure (personal commitment,
personal guarantee or bail). In our opinion, pro-
cedural obligations cannot be applied to a sus-
pect separately from a non-isolation preventive
measure (personal commitment, personal guar-
antee or bail). After all, compliance with these
obligations is the main component of ensuring
criminal proceedings by applying an appropri-
ate preventive measure. Without such obliga-
tions, the measure itself is nothing more than
a procedural "deception” or fiction and does
not guarantee any prevention of the risks that
gave rise to its application. Procedural obliga-
tions and preventive measures are inextrica-
bly linked elements of the same system. It is in
these obligations that the essence of the meas-
ure is expressed. Moreover, the regulatory
wording of these non-isolation measures con-
tained in the CPC proves this: "personal obli-
gation means an obligation to fulfil the duties
assigned”, "personal guarantee means a writ-
ten undertaking that the person is vouched for
the fulfilment of duties", "bail means a deposit
to ensure the fulfilment of duties under the con-
dition of the funds being returned”. The termi-
nation of a preventive measure automatically
entails the termination of procedural obliga-
tions imposed on the suspect. In this regard,
the practice of the prosecution filing motions to
impose procedural obligations under Article 194
of the CPC on the suspect without applying
a preventive measure should be recognised as
unreasonable.

The procedure for termination of meas-
ures to ensure criminal proceedings remains
problematic: the CPC does not clearly specify
whether it is necessary to issue a resolution
(ruling) to terminate the application of a meas-
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ure to ensure criminal proceedings or whether
it is automatically cancelled upon expiry of its
validity. In our opinion, the practice of issu-
ing a ruling on the termination of a preventive
measure contradicts the provisions of the CPC
and its concept in general. Indeed, in accord-
ance with Article 110 of the CPC, all deci-
sions of the investigator and prosecutor shall
be issued in the form of resolutions. Moreover,
the decision to apply measures to ensure crim-
inal proceedings (except for summons, provi-
sional property attachment, detention of a per-
son, preliminary property attachment) is made
by the investigating judge or court. Therefore,
an investigator or prosecutor is not entitled to
issue a resolution to terminate a decision made
by another party to criminal proceedings (except
for the revocation of the property attachment
by the prosecutor). In addition, in cases where
measures to ensure criminal proceedings were
applied on the basis of a decision of an investi-
gator, prosecutor, authorised official, as well as
with the consent of the prosecutor - the head
of the Main Department (Office) of the SSU
or the head of the territorial body of the NPU,
the Director of the NABU (or his/her deputy),
in case of loss of expediency of applying such
a measure, should decide to terminate it, and in
case of unreasonableness or illegality - to revoke
it. This applies, in particular, to the provisional
property attachment, detention of a person, pre-
ventive detention of a person, and preliminary
property attachment. Such a decision shall be in
the form of a relevant resolution.

In addition, it should be considered that,
at the request of the prosecutor, the investi-
gating judge may extend, in accordance with
the term of the pre-trial investigation, the appli-
cation of measures to ensure criminal proceed-
ings, including removal from office, provisional
restriction of the use of a special right and pre-
ventive measures. The latter can be extended
within the pre-trial investigation for up to
six months in criminal proceedings for minor

or medium gravity crimes; up to 12 months
for grave and especially grave crimes (except
for house arrest, as according to the CPC,
Article 181, part 6, the total period of keeping
a person under house arrest during the pre-trial
investigation may not exceed six months). In
this regard, the situation is uncertain in cases
where the maximum term of house arrest has
expired and it is necessary to extend it beyond 6
months. Therefore, we make proposal to amend
Article 181 of the CPC to determine that
the total period of keeping a person under house
arrest during the pre-trial investigation may
not exceed six months in criminal proceedings
for minor or medium gravity crimes and twelve
months in criminal proceedings for grave crimes
or crimes of special gravity.

4. Conclusions

Therefore, measures to ensure criminal pro-
ceedings differ both in the time limit and in
the manner of establishing such time limit. In
practice, they can be considered in three cate-
gories: measures which last for a clearly defined
time and which may be extended (provisional
restriction on the use of a special right, removal
from office, preventive measures, permission
to apprehend for the purpose of compelled
appearance); measures that last for a clearly
defined time and cannot be extended (deten-
tion of a person, provisional access to things
and documents, provisional property attach-
ment); measures that do not have a defined time
limit (personal obligation, personal guarantee,
bail, imposition of a monetary penalty, prop-
erty attachment, lawful detention; summons;
property attachment included in the list for
which permission to search is expressly granted
in the search warrant and not related to items
seized from circulation by law). Shortcomings
of the regulatory mechanism for time limits are
revealed in the application of: measures with
a clearly defined time limit and those which
cannot be extended and measures the time limit
thereof is not defined.
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INPOBJIEMH BUSHAYEHHA CTPOKIB 3ACTOCYBAHHA OKPEMHUX
3AXO/IB 3ABE3INNEYEHHA KPUMIHAJIBHOTO TPOBA/UKEHHA TA
MJIAXH IX BUPIHIEHHA

Awuoranisi. Mema. Meta crarTi — BAOKPEMUTH 3aX0/U 3a0e31eUeHHsI KPUMIHAILHOTO POBA/IKEHHS
SIK 32 CTPOKOM JIii, TaK i 3a C1I0c0G0OM BCTAHOBJIEHHSI TAKOTO CTPOKY. Peayibmamu. Y cTaTTi HAroJomeHo,
1110 HEBU3HAYEHUM € MOPS/IOK IIPUIIMHEHH /il apelTy MaifHa y pasi 3aKpuTTs KPUMIHAJIBHOTO IIPOBa-
JUKEHHS caMe cJTiauM (110 BIZTHOCUTBCS HAMU JI0 3aXO/IiB, CTPOK [l SIKUX He BU3HAUEHO). Taki BUTAaIKN
€ MONTMPEHNMH, 30KPeMa y MPOBAUKEHHSX, B AKMX IPUIHSATO PIlIeHHS PO apellT MaiiHa «6e3 mizo3pioBa-
HOTO» 3 ypaxyBaHHsM T0JI0KeHb cT.cT. 98, 170 KITK (kosm apenit HakmaaeHo Ha MaitHo 6yab-saKoi hisud-
HOT 260 10PUANYHOI 0cOOM 3a HABHOCTI TOCTATHIX IM/ICTaB BBAKATH, [0 BOHO € MaTepiabHIM 00’ EKTOM,
ke OyJI0 3HAPAIAAM BUYNHEHH KPUMIHAIBHOTO IIPAaBONOPYIIeHHs, 30eperao Ha cobi Horo ciam abo mic-
THTD {HIITI BIZIOMOCTI, SIKi MOKYTh OYTH BUKOPHCTaHI K J0Ka3 (HakTy 4u 06CTaBUH, 0 BCTAHOBJIOIOTHCSI
i/ Ya¢ KPUMIHAJIBHOTO IPOBA/KEHHSI, B TOMY YKCJI PEAMETOM, 1110 0yJ10 06’ €KTOM KPUMIHAIBHO-TIPOTH-
NPaBHUX Aiif, [PIIMHU, IHHOCTAMM Ta iHITUME peYaMu, HaOy THMK KPUMIHAJIbHO-TIPOTUIIPABHUM ILISIXOM
ab0 OTPUMAHMMH IOPUINYHOI0 0c00010 BHACJIIIOK BUMHEHHST KPUMIHAJIBHOTO TIpaBoopyInents ). Bucno-
6Kku. AHaJI3 IPAKTUKY 3aCTOCYBaHHSI 3aX0/1iB 3a0e311eUeHHS KPUMIHAIBHOTO POBA/IKEHHST CBIIUKTD 11PO
BUHUKHEHHsI TIeBHUX TIPOOJIEM I1i/[ Yac BU3HAYEHHS CTPOKY /i JesikuX i3 HuX. BusHnaueHo, 1o saxoau
3a0e31eueH sl KPUMMIHAIBHOTO TIPOBA/KEHHS BIAPISHAIOTHCS K 3a CTPOKOM /i, Tak i 3a criocoboM BeTa-
HOBJICHHST TAKOTO CTPOKY. [IpakTnuHO iX MOKHA PO3IJISATH Y TPHOX KaTeropisix: 3aX0/H, 10 TPUBAIOThH
[POTATOM YiTKO BU3HAYEHOTO TIEPIO/Ly Yacy i CTPOK /il AKUX MoKe OyTH IPOAOBKeHHH (TuMYacoBe 0OMe-
JKEHHsI y KOPUCTYBaHHI CIEIiaJbHIM MPaBOM, BiICTOPOHEHHS Bifl OCAMH, 3amobiKHi 3aX0/IH, JO3BLI Ha
3aTPUMAaHHS 3 METOIO TPUBO/LY ); 3aX0JIH, [0 TPUBAIOTH MPOTIATOM YiTKO BU3HAYEHOTO TIEPiojLy Yacy i cTpok
Hii IKUX He MOsKe OYTH MPOAOBKEHUI (3aTpUMaHHsA 0COOM, TUMYACOBHIM OCTYII 10 pedeii i JoKyMeHTiB,
THMYacOBe BUTYUIEHHsI MaiiHa); 3aX0/i, CTPOK /il AKMX He BU3HauYeHo (0cobucTe 30008 sI3aHHs, 0COOMCTa
MOPYKA, 3aCTaBa, HAKJIAJIEHHS IPOIIIOBOTO CTSTHEHHST, APEINT MaiiHa, 3AKOHHE 3aTPUMAHHSI; BUKJINK; BUJTY-
YeHHS MaiiHa, SKe BXOIUTD 10 TEPEJTiKY, MI0/I0 KOO MPSIMO HAJIAHO JI03B1J HA BiIIIYKAHHS B YXBaJi PO
TIO3BIJT Ha TIPOBEICHHS OOIIYKY, Ta He HaJIeKaTh 10 TIPEIMETIB, SKi BUIIyYeHi 3aKkoHOM 3 06iry). Hemosmikn
peryJIioBaHHS CTPOKIB Bi/I3HAUeHi i/ Yac 3aCTOCYBAHHS: 3aXO/IiB, 10 TPUBAIOTH MPOTSATOM UiTKO BHU3HA-
YEHOTO MepPioAy Yacy i CTPOK /i SKUX He Mo)Ke OYTH IPOIOBKEHMIA, Ta 3aXO0/1iB, CTPOK JIii IKMX He BU3HA-
YeHO. 3alpOOHOBAHO HITISAXU YCYHEHHST HEJI0JIKIB, SKi BUHUKAIOTb BHAC/I/IOK BiJICYTHOCTI BU3HAYEHHS
a00 HEYITKOTO BUSHAYEHHS CTPOKIB 3a3HAYCHUX 3aXO/IIB.

Kiouosi ciioBa: kpuMiHaibHe IPOBAIKEHHsI, 3aX0/1 3a0e31IeYeHHs], CTPOKM 3aCTOCYBaHHsL, IIpobJie-
MM BU3HAYEHHS, IIJISIXN BUPIIICHHS.
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