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SPECIFICITIES OF THE APPLICATION
OF PROCEDURAL COERCIVE MEASURES
DURING INQUIRIES IN RESPECT OF JUVENILES

Abstract. Purpose. The purpose of the scientific article is to analyse the existing coercive measures
applied to juveniles during the inquiry. Research methods. The work is performed using general scientific
and special methods of scientific knowledge: dialectical, historical and legal, formal and logical, methods
of hermeneutics, generalization, comparison, etc. Results. An integral part of criminal proceedings is
the protection of the rights of juveniles, the inadmissibility of illegal and unjustified prosecution. The need
to study and summarize those coercive measures that are appropriate for juveniles who commit criminal
offenses makes this article relevant. Improving and establishing in law the most humane precautionary
measures that can fully ensure the rights and freedoms of juvenile offenders will help ensure the best interests
of children in conflict with the law. Emphasis is placed on the existence of a significant number of problematic,
controversial and unresolved issues of the CPC of Ukraine that arise during the application of measures
of procedural coercion against a minor suspect, accused during the inquiry. Conclusions. Procedural
coercive measures are an extreme remedy applied only under certain conditions and circumstances.
Coercive measures include precautionary measures which are regarded as “special sanctions” applied
to a person who has not yet been found guilty by the court. Juveniles who have committed a criminal
offence may be subject to such measures as personal commitment and personal warranty. A transfer under
supervision of parents, guardians, tutors or the administration of a children’s institution is considered to be
a special precautionary measure. The main purpose of procedural coercive measures applied to a juvenile as
a precautionary measure is to exert educational influence on the consciousness and behaviour of the juvenile
offender. It is proposed to add to the list of main measures provided for in article 176 of the CPC of Ukraine
a precautionary measure such as the transfer of a juvenile suspect or accused person under supervision to
parents, guardians, tutors or the administration of a children’s institution.
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1. Introduction

The Criminal Procedure Code provides for
cases in which a person who participates in crim-
inal procedural relations may be subjected to
procedural coercive measures, of which the most
severe are precautionary measures. Precaution-
ary measures are a significant component of pro-
cedural coercive measures, and their use is always
linked to restrictions on the rights and free-
doms of certain categories of persons (suspect,
accused). The law provides for two precautionary
measures that may be applied to a juvenile sus-
pect or accused who has committed a criminal
offence: personal commitment, personal warranty.
An alternative or special precautionary measure
is provided for in the legislation for transferring
ajuvenile suspect or accused person under super-
vision of parents, guardians, tutors.
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Specific aspects of taking precautionary
measures in criminal proceedings were under
the focus of Y.P. Alenin, Y.M. Hroshevyi,
AY. Dubynskyi, O.V. Kaplina, Z.F. Kovryha,
Y.D. Lukianchykov, D.P.  Pysmennyi,
V.V. Rozhnova, S.M. Stakhivskyi, L.D. Udal-
ova, V.I. Farynnyk, O.Y. Khablo, O.F. Vaku-
lenko, S.V. Pastushenko, N.V. Rohatynska,
and others. But now, due to the rapid devel-
opment of criminal procedure under inter-
national child-friendly legislation, the issue
of taking coercive measures against juveniles
during the conduct of an initial inquiry is not
examined.

The purpose of the scientific article is to
analyse the existing coercive measures applied
to juveniles during the inquiry. In order to
achieve this purpose, the following tasks
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should be fulfilled: to describe the concept
of coercion in criminal proceedings and its
place in the criminal justice system; to define
the role of precautionary measures in the sys-
tem of procedural coercive measures; to high-
light the main theoretical and legal basis for
using precautionary measures on juveniles
during an inquiry.

Methodological tools are selected in accord-
ance with the purpose set, the specificity
of the object, and the subject matter of the study.
The work was performed using general scientific
and special methods of scientific knowledge:
dialectical, historical-legal, formal-logical, her-
meneutic methods, generalization, comparison.

The scientific novelty of the publication is
that the research and generalization of coercive
measures applied to juvenile offenders allow
identifying the most effective ones, such as: per-
sonal commitment, personal warranty, transfer
under supervision. The expediency of applying
the listed measures to juveniles who have com-
mitted criminal offences has been analysed. The
study makes proposal to add to the list of pre-
cautionary measures a transfer of a juvenile sus-
pect or accused under supervision of parents,
guardians, tutors or the administration of a chil-
dren’s institution.

2. Peculiarities in the application of meas-
ures of procedural enforcement

Coercion is an inherent feature of the legal
and regulatory mechanism. A procedural coer-
cive measure is an element in the criminal pro-
cedure regulatory mechanism by which the state
implements the requirements of law in a situa-
tion where a person does not fulfil or improperly
fulfils the procedural obligations established
by law (Matskiv, 2008, p. 97). The main factor
determining the necessity of its application is
the possibility of the participant in proceedings
to commit an unlawful act. A coercive measure is
exercised through a system of actions and deci-
sions ensuring the achievement of the objec-
tive of a specific procedural act or the goal
of a certain stage of criminal proceedings or
the accomplishment of the objectives of crim-
inal proceedings in general. But provided that
“no person shall be subjected to unjustified pro-
cedural coercive measures” (art. 2 of the CPC)
(Ukrainian Criminal Procedure Code). There-
fore, coercion is implemented through a system
of measures that are the subject of discussion in
scientific journals.

According to V.M. Kornukov, coer-
cive measures in criminal proceedings are
the totality of all coercive measures provided
for by the rules of criminal procedure law, aimed
at proper performance of tasks of criminal pro-
ceedings and fulfilment by the participants in
proceedings own duties during investigation

and consideration of criminal proceedings
(Kornukov, 1978, p. 7).

Following Blahodyr and Liash, a coercive
measure is an effective remedy against crime
required at different stages of the criminal pro-
cedure (Liash, 2010, p. 32). In addition, they
argue that coercive measures in criminal pro-
ceedings are a type of legal coercive measures
involving the presumed and actual restriction
(deterioration) of the social (including legal)
status for the person subject to coercion and pro-
viding for the coercive threat or the actual neg-
ative effects of material, moral or organizational
nature (Liash, 2010, p. 32).

V.V. Rozhnova defines coercive measures as
the procedural means of State and legal coer-
cion, provided for by criminal procedure law,
applied by the authorized bodies conducting
the proceeding, in a manner clearly defined by
law, against persons, involved in criminal pro-
ceedings, to prevent and stop their unlawful
actions, to identify and fix evidence in order to
successfully fulfil the tasks of legal proceedings
(Rozhnova, 2003, p. 9).

M.A. Pohoretskyi argues that coercive
measures are those provided for in the criminal
procedure law, applied in the manner prescribed
by it by the authorized State bodies and their
officials, provided the presence of grounds
established by law regarding the suspect,
the accused and other participants in the crim-
inal proceedings, and aimed at preventing
and deterring unlawful actions on the part
of such persons, which impede or may impede
with the proper investigation of criminal pro-
ceedings by the bodies of pre-trial investigation
and court (Pohoretskyi, 2007 p.4). We agree
with that view.

The analysis of the provisions of the CPC
in force, the results of scientific research in this
field and the materials of practice, it may be
considered that coercive measures are divided
into precautionary measures (provided for in
art. 176 of the CPC) and measures to support
criminal proceedings (Criminal Procedure
Code of Ukraine, 2012).

3. Peculiarities of measures of procedural
force for minors

As above noted, precautionary measures
by their legal nature are procedural coer-
cive measures. These are certain restraints for
a person suspected or accused of committing
a criminal offence (Sivak, 2014, pp. 294-301).
Although they are applied exclusively by court,
they did not include the factors of punishment
and the attitude of the State towards the indi-
vidual as a perpetrator. The literature review
reveals that the precautionary measures are
“procedural sanctions” (Cherniavskyi, Tsut-
skiridze, Dudarets, 2019, p. 66). Procedural
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sanctions are measures of influence applied to
a person in case of violation of the conditions
of procedural norm and entail certain adverse
(negative) effects (Sivak, 2014, pp.294-301).

The purpose of the application of precau-
tionary measures to juveniles is: to ensure
the normal course of criminal proceedings; to
prevent and remove real and possible obstacles
on the part of the suspect (accused) in proceed-
ings; to ensure the participation of the suspect
(accused) in proceedings if such participation is
required and where he or she arrives as soon as
possible at the place of their conduct; to prevent
the perpetration of further offences by the sus-
pect (accused); the need to neutralize attempts
of the suspect (accused) to create obstacles to
the implementation of the procedural decisions,
as well as educational influence on the juvenile
person (Vakulenko, 2015, p.93).

General  precautionary  measures  in
accordance with the provisions of article 176
of the CPC are: personal commitment; personal
warranty; bail; house arrest; detention (Crimi-
nal Procedure Code of Ukraine). According to
the provisions of article 176 of the CPC, pre-
cautionary measures are applied: during pre-
trial investigations, by the investigating judge
at the request of the investigator agreed with
the prosecutor, or at the request of the prose-
cutor; during judicial proceedings, by the court
at the request of the prosecutor (Criminal
Procedure Code of Ukraine, 2012). The prose-
cutor is the supervisor of this category of pro-
ceedings; in order to ensure maximum respect
for the procedural guarantees by the juvenile
suspect, the accused, he decides independently
on the need to apply a precautionary measure
or verifies the lawfulness and reasonableness
of the relevant decision of the investigator, after
which he submits the decision to be considered
by the investigating judge (Criminal Procedure
Code of Ukraine, 2012).

The CPC of Ukraine states that, in addi-
tion to participants in criminal proceedings
who have the right to initiate precautionary
measures and to take decisions on their appli-
cation, the defence party has the right to do so,
that is, it has the possibility to submit a motion
for a precautionary measure, which justifies
the declared principle of adversarial proceed-
ings in criminal proceedings (Criminal Proce-
dure Code of Ukraine, 2012).

The application of a precautionary measure
to a juvenile requires an individual approach.
Consideration should be given to the age
and psychological characteristics of the under-
aged, the state of health, the type of activ-
ity, the place of residence, the effectiveness
of the measures chosen, and whether the juve-
nile has committed a criminal misdemeanour
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or a crime. Precautionary measures in criminal
proceedings against juveniles should be protec-
tive and educational, but in no way punitive
(Sivak, 2014, pp.294-301).

Letter 223-1134/0/4-13 of the High Spe-
cialized Court of Ukraine for consideration
of civil and criminal cases of July 18, 2013
explicitly states that criminal proceedings
against juveniles shall be conducted in accord-
ance with the general procedure, taking into
account the particularities provided for in
Chapter 38 of the CPC, and in compliance with
the principle of ensuring the exercise by juve-
niles of the right to enjoy additional guarantees
established by domestic law and international
treaties (Letter of the Supreme Specialized
Court of Ukraine for consideration of civil
and criminal cases, 2013). This approach is con-
sistent with the provisions of the main interna-
tional legal instruments in the field of the rights
of the child.

In particular, article 3 of the UN Convention
on the Rights of the Child defines that “in all
actions concerning children, the best interests
of the child shall be a primary consideration”,
and article 37 stipulates that “no child shall be
subjected to torture or other cruel, inhuman or
degrading treatment or punishment” (Conven-
tion on the Rights of the Child, 1989). Further-
more, para. 54 of the UN Guidelines for the Pre-
vention of Juvenile Delinquency (the Riyadh
Guidelines) stipulates that “no child or young
person should be subjected to harsh or degrad-
ing correction or punishment measures at home,
in schools or in any other institutions” (Guide-
lines for the Prevention of Juvenile Delin-
quency (Riyadh Guidelines), 1990). Finally,
para. 5.1. of United Nations Standard Minimum
Rules for the Administration of Juvenile Justice
(“The Beijing Rules”) provide that the juvenile
justice system shall emphasize the well-being
of the juvenile and shall ensure that any reac-
tion to juvenile offenders shall always be in pro-
portion to the circumstances of both the offend-
ers and the offence (United Nations Standard
Minimum Rules for the Administration of Juve-
nile Justice, 1985).

As already mentioned, during pre-trial
investigation of criminal offences (including
those committed by juveniles), precaution-
ary measures such as personal commitment
and personal warranty (Criminal Procedure
Code of Ukraine, 2012) are permitted.

Personal commitment is a precaution-
ary measure, implying restriction of the right
of a suspect or accused person to freedom
of movement, free choice of residence or stay by
submission on the suspect, accused of an obli-
gation to perform duties imposed on him or her
by the investigating judge, court as specified in
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part 5, article 194 of the CPC (Cherniavskyi,
Tsutskiridze, Dudarets, 2019, p.44; Criminal
Procedure Code of Ukraine, 2012).

It should be noted that part of the scien-
tific community considers personal commit-
ment to be ineffective, as there is no aware-
ness and understanding of its importance to
the juvenile person. Vakulenko believes that
personal commitment is based on the effect
of fear of punishment (Vakulenko, 2015, p.98).
Tarasova argues that the purpose of the pre-
cautionary measure is prevention, avoidance
of undesirable behaviour, and not intimidation
of a juvenile person, since the precautionary
measures do not constitute punishment (Taras-
ova, 2012, p.155).

Personal warranty is a precautionary meas-
ure, implying the provision by persons whom
the investigating judge considers to be a cred-
ible written undertaking that they shall be
entrusted for the performance by a suspect or
accused person of the duties assigned to him
or her, according to article 194 of the CPC
of the Ukraine, and undertake, if necessary, to
deliver him or her to the pre-trial investigation
body or to the court at short notice (Chern-
iavskyi, Tsutskiridze, Dudarets, 2019, p.44;
Criminal Procedure Code of Ukraine, 2012).
Personal warranty is grounded on the fact that
other persons, guarantors, who mainly have
personal or service ties with the person they
vouched for, and can influence him morally, are
responsible for his or her behaviour (Chern-
yavsky, Tsutskiridze, Dudarets, 2019, p. 45).

Moreover, the use of personal warranty
shows how high legal culture in society is
and whether it is possible to involve the public
in the rehabilitation of juvenile offenders. Such
persons should be specially trusted primarily by
the juvenile offender and not only by the court.
Moreover, the presence of “effect of shame”
(that you will not justify trust; that others are
responsible for you; that you cannot keep your
words). It should be added that such a precau-
tionary measure is not of a deterrent character,
as well as personal commitment (Rogatynska,
Kolodiichuk, 2018, p.178).

In addition to the above-mentioned pre-
cautionary measures, juvenile suspects or
accused persons may be subject to a special
precautionary measure, such as the transfer
of juveniles under the supervision of their par-
ents, guardians or tutors, in case of juveniles
being brought up in a children’s institution,
their transfer under supervision of the admin-
istration of the institution (Criminal Proce-
dure Code of Ukraine). It consists of a written
undertaking by any of those persons or a repre-
sentative of the administration of the children’s
institution to ensure that the juvenile suspect

or accused person is brought before the inves-
tigator, the prosecutor, the investigating judge,
the court, if necessary, as well as his or her good
conduct. The transfer under supervision of par-
ents and other persons is possible only with
their consent and the consent of the juvenile
suspect or accused. A person who undertook
to conduct supervision, shall have the right to
refuse further fulfilling of this obligation, upon
giving a notice thereon in advance (Criminal
Procedure Code of Ukraine, 2012).

O.F. Vakulenko believes that such spe-
cial precautionary measure, transfer under
the supervision of parents, guardians, tutors,
administration of the children’s institution,
is the most effective precautionary measure
for juvenile suspects, accused (Vakulenko,
2015, p.96). This is due to the provision
of the so-called Beijing Rules (United Nations
Standard Minimum Rules for the Administra-
tion of Juvenile Justice), which stipulate that
no juvenile shall be removed from parental
supervision, whether partly or entirely, unless
the circumstances of her or his case make this
necessary (United Nations Standard Minimum
Rules for the Administration of Juvenile Jus-
tice). Within the family, the parents have not
only the right but also the responsibility to care
for and supervise their children. The separa-
tion of children from their parents is a measure
of last resort, and may be resorted to only when
the facts of the case clearly warrant this grave
step (for example child abuse) (United Nations
Standard Minimum Rules for the Adminis-
tration of Juvenile Justice). S.V. Pastusheko
believes that “a person (or persons) supervising
a juvenile suspect or accused, should have his
or her respect, be his or her authority, deal with
the problems of the teenager, ensure control
over his or her behaviour and the like” (Pas-
tusheko, 2017, p.128).

The difficulties of transferring a juvenile
suspect or accused person under the super-
vision, such as the complexity of the proce-
dure of application; lack of understanding
of the rights and obligations that should be
respected by the “supervisors” etc. The analysis
of this special precautionary measure enables
to conclude that the list of basic precautionary
measures provided for in article 176 of the CPC
should be added.

It should be noted that a temporary pre-
cautionary measure is the detention of a person
(the CPC, art. 176) (Criminal Procedure Code
of Ukraine). A person who commits a crimi-
nal misdemeanour is detained for a maximum
of three hours from the moment of actual deten-
tion. The authorized official who has carried out
detention and the person conducting the initial
inquiry shall immediately inform the person, in
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alanguage he or she understands, of the grounds
for the detention and of the criminal offence for
which he or she is suspected of having com-
mitted, and explain his or her right to have
a defence counsel, to receive medical assistance,
to give explanations, to give evidence or not to
say anything about the suspicion against him or
her, to inform other persons immediately of his
or her detention and whereabouts in accordance
with the provisions of the CPC of Ukraine, to
demand that detention be verified and other
procedural rights (art. 298-2) (Criminal Proce-
dure Code of Ukraine).

A juvenile offender may be detained
and imprisoned only if the juvenile is suspected
oraccused ofagrave crime or exceptionally grave
crime, provided that the application of another
precautionary measure will not prevent the risks
provided for in article 177 of the CPC (Crimi-
nal Procedure Code of Ukraine).

An analysis of the legislative provisions in
force and their use enables to assert the CPC
of Ukraine does not regulate a significant num-
ber of problematic, controversial and unre-
solved issues, arising due to application of coer-

cive measures to a juvenile suspect or accused
person during an initial inquiry.

4.Conclusions

Procedural coercive measures are an extreme
remedy applied only under certain conditions
and circumstances. Coercive measures include
precautionary measures which are considered
“special sanctions” applied to a person who has
not yet been found guilty by the court. Juveniles
who have committed a criminal offence may be
subject to such measures as personal commitment
and personal warranty. A transfer under supervi-
sion of parents, guardians, tutors or the admin-
istration of a children’s institution is considered
to be a special precautionary measure. The main
purpose of procedural coercive measures applied
to a juvenile as a precautionary measure is to
exert educational influence on the consciousness
and behaviour of the juvenile offender. It is pro-
posed to add to the list of main measures provided
for in article 176 of the CPC of Ukraine a precau-
tionary measure such as the transfer of a juvenile
suspect or accused person under supervision to
parents, guardians, tutors or the administration
of a children’s institution.
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OCOBJNBOCTI 3BACTOCYBAHHA 3AXO/1IB
ITPOOECYAJIbHOI'O IIPUMYCY
I YAC IPOBEAEHHA JISHAHHSA OO0 HEIIOBHOJITHIX

Anorauis. Mema cmammi. MeTol0 HAyKOBOI CTaTTi € aHAJI3 HASBHUX 3aXO0/IiB MPOIECYaIbHOTO MPU-
MyCY, 1[0 3aCTOCOBYIOTHCS /10 HENOBHOJITHIX IIiJi 4ac MPOBe/eHHs Ai3HaHHSA. Memoou 00cnioicenHs.
PoboTa BUKOHAHA 3 BUKOPHCTAHHSM 3arajlbHOHAYKOBUX Ta CIEI[AbHUX METOJB HAYKOBOTO Mi3HAHHSI,
TaKUX SIK: JIQJIeKTUYHUH, iCTOPUKO-TIPABOBU, (DOPMATIBHO-JIOTIYHUIL, METOU T€PMEHEBTUKHU, y3araib-
HeHH4, TT0piBHAHHA Tolo. Pesyrvmamu. Heix'eMHOIO 4aCTHHOIO KPUMiIHAJILHOTO CY/IOYMHCTBA € 3aXUCT
[PaB HEMOBHOJITHIX, HEAOYCTUMICTh HE3aKOHHOTO, HeOOIPYHTOBAHOTO MPUTATHEHHS iX 10 KPUMiHAb-
HOI BianoBigassHOCTi. HeoOXiHICTD HOCTi/UKEHHS | y3araJbHEHHsT THX 3aXO0/[iB [POIECYATbHOTO TTPHMY-
Cy, SIKi € JIOPEUHUMU Y 3aCTOCYBAHHI /10 HETIOBHOJIITHIX, 1[0 BYMHAIOTh KPUMIHAJIbHI TIPOCTYIKH, 1 3yMO-
BWJIa aKTYaJbHICTh JaHOI CTaTTi. YIOCKOHAJIEHHSI Ta 3aKpillJIEHHs Ha 3aKOHOAABYOMY PiBHI HaliOisibi
IyMaHHUX 3alI001KHUX 3aXO0/iB, Ki IIOBHOK MiPOI0 MOKYTh 3a0€3I1€YNTH [PaBa i CBOO0IU HEIIOBHOJIITHIX
[PaBOIOPYIIHUKIB, CIPUATUMYTD 3a0e3MeYeHHI0 HaliKpaluX iHTepeciB AiTel, 1mo nepebyBaoTh y KOH-
Gaikri 3 3akonoM. HarosomneHo Ha HasBHOCTI 3HAYHOI KIJIBKOCTI TIPOOIEMHHEX, CIIPHUX Ta HEBPETYJIbO-
Barux KIIK Ykpaiuu nuranb, 110 BUHUKAIOTH ITi/[ YaC 3aCTOCYBAHHS 3aXO/IiB TPOIIECYATBbHOTO IPUMYCY
I[0/I0 HEMOBHOJITHBOTO T1i/[03PI0BAHOT0, 0OBMHYBAYEHOTO il Yac JAi3HaHHs1. Bucnoeku. 3axomu mporie-
CyaJIBHOTO TIPHMYCY € KPailHIMHU 3aX0[aMH BILTHBY, IO 3aCTOCOBYIOTHCS 34 MEBHUX YMOB Ta OOCTABUH.
[0 3aX0/IiB IIPOIECYATLHOTO MPUMYCY BIIHOCATD 3al00IKHI 3aX0/H, SKI BBAKAIOTHCS <«CICIiaJbHUMU
CAHKIIISIMU», 1[0 3aCTOCOBYIOTHCSI 10 OCOOM, SIKY 1Ile He BUSHAHO BUHHOIO cynoM. 11010 HemoBHOMITHIX,
SIKi BYMHIJIM KPUMIHAIBHUH IPOCTYIIOK, TO OMYCKAETHCS 3aCTOCYBAHHS TAKHX 3aMOODKHUX 3aXO0IB, SIK
ocobucte 30608’s13aHHsI Ta ocobucTa nmopyka. CreniabHUM 3a110015KHIM 3aX0/I0M BBAKAEThCS MEPEIaHHs
i1 Har/s 6aThKaM, OMKyHaM, MIKJIyBaJIbHUKAM YK afAMiHicTpamiil AuTsa4yoi ycTaHoBu. [0JI0BHUM 3aBaH-
HSIM [POIECYATBHOTO MPUMYCY, 110 3aCTOCOBYETHCS JI0 HEMOBHOJITHBOTO Y BUIJISI 3a1001KHOTO 3aX0-
1y, € BUXOBHMH BIUINB Ha CBi/[JOMICTh Ta TMOBE/IIHKY HETOBHOJITHBOTO MpaBonopymHuka. [Ipononyerses
JOJIATH JI0 TIEPEiKy OCHOBHMX 3amobGiKHUX 3axoiB, nepeabavenux cr. 176 KITK Ykpainu, Takuii 3amo-
GiskHUMI 3aXifl, SIK TIepelaHHs HEMOBHOMITHBOTO Mi03PIOBAHOr0, 0OBUHYBAYEHOTO IMifl HAIJIsA GaThbKaM,
OTIiKyHaM, HiKTyBaJbHUKAM U aIMiHICTpaIlii INTSIO] YCTAaHOBH.

Kiio4oBi ci10Ba: IpuMyc, BILUIUB, 3a001KHIN 3aXi/l, KpUMIHAIBHUIA TPOCTYIIOK, I0CYA0BE PO3CIIiILY-
BaHHS.
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