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THE COURT’S ASSESSMENT OF THE SUBJECT
MATTER AND GROUNDS OF A CONDITIONAL
CLAIM FOR THE APPLICATION

OF THE JURA NOVIT CURIA PRINCIPLE

Abstract. The purpose of the article is to develop ways to ensure effective protection of a per-
son’s property right by the courts by means of judicial evaluation of the subject matter and grounds
of the conditional claim for application of the principle jura novit curia.

The scientific methods used in the article are formal-logical, case-study method, systematic, dia-
lectical method, method of complex analysis, etc.

Results. Conditions of conditional claim as the circumstances on which the claim is based
(except for the lack of a legal basis for the acquisition or preservation of property) are more com-
mon grounds of all claims (contractual, restitutionary, vindication, tort), which are most often
mixed with conditional. All other claims (contractual, restitutionary, vindication, tort) arise from
different legal relations regulated by different rules of law, from special institutions of civil law,
which have their own specifics and features. That is, each of these claims, not so much for qualifica-
tion as for a correct decision on the merits, must have its own, different from the general, basis. It
is this, which is specific to each type of claim, that enters into the subject of proof in each particu-
lar case. For a vindication claim, this is, in particular, the presence of individually-defined prop-
erty, which has been preserved by the defendant in the same form. For a contractual claim this is
the existence of a specific contract, the fact of its conclusion, validity, its terms. For restitutionary
it is the fact of invalidation of the contract, the fact of transfer of each party to the other perfor-
mance under this contract. For a tort — the corpus delicti of civil law, in particular, the presence
of wrongdoing in the actions of the acquirer.

Conclusions. Taking into account the specifics of the conditional legal relation the court is able
without prejudice to the adversarial and dispositive civil proceedings to apply the principle of jura
novit curia (“the court knows the laws”) and independently qualify and decide the claim on the mer-
its exactly as a conditional one in the case if the claimant stated the claim as contractual (restitution-
ary), vindication, tort). But within the limits of the grounds of claim stated by the plaintiff himself
and according to the circumstances proved by the plaintiff the court will find that the legal basis for
the acquisition of property by the acquirer is absent, given that there are no contractual, restitu-
tionary, vindication or tort legal relations between the parties. However, a diametrical conclusion
of the court must be reached if the plaintiff has stated the claim as conditional and on the grounds
of the claim has determined, inter alia, the terms of conditionality and refers to the absence of a legal
basis for the acquisition of the property by the defendant. In such a case, as a general rule, the court

© |. Berestova, L. Maistrenko, 2022 7
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cannot, even with reference to the principle of jura novit curia (“the court knows the laws”), resolve
such a claim on the merits by recharacterizing it, for example, as a contractual one, and applying

the rules of contract law.

Key words: conditional obligations, conditional claims, subject of action, cause of action, jura
novit curia (“the court knows the laws”), procedural actions of the court, change of action, effective

way to protect the right.

1. Introduction

Consideration of the topic of condiction
from the perspective of solving applied problems
that arise in judicial and legal practice in han-
dling and resolving conditional claims predeter-
mines several key issues that require rethink-
ing in the following: 1) the specific conditions,
the presence of which serves to conclude that it
is necessary to apply to the court for the pro-
tection of the violated right with conditional
claims; 2) its role in the procedural mechanism
for protecting the property rights of persons;
3) reviewing the legal nature of obligations to
acquire, retain property without sufficient legal
nature in the substantive aspect; 4) determina-
tion of the conditions when the court applies
the rules of substantive conditional law inde-
pendently according to the principle of jura
novit curia, although the plaintiff did not refer
to them, and when such application is inadmis-
sible. The practical relevance of clarifying this
issue is determined by the development of ways
to ensure effective protection of civil law (includ-
ing property) by the courts. One of the steps to
achieve this is the attempt to introduce into
practical litigation the doctrine of jura novit
curia, which in jurisprudence is simultaneously
called a principle, a presumption or an axiom
of civil litigation.

Analysis of the legal positions of the civil
and economic jurisdiction of the Supreme Court
(hereinafter — SC) allows us to identify the most
generalized understanding of the principle jura
novit curia (“the court knows the law”), formed
by practice: “When considering a case, the court
must indeed provide the correct legal qualifica-
tion of the parties’ relations, which, however,
cannot be applied by the court to resolve the dis-
pute on the merits in the absence of the plain-
tiff's respective claims in the case, because
another approach by the court would violate
the principle of dispositiveness of judicial pro-
cess and the legitimate expectations of both
the plaintiff (who applies exactly with a cer-
tain legally grounded claim) and the defend-
ant (which, in objecting to the claim, argues
exactly on the grounds and justifications that
are given by the plaintiff in the case)”. The
Grand Chamber of the Supreme Court (herein-
after referred to as the GC of the SC) has also
delved into the explanation of jura novit curia,
observing that the principle of jura novit curia
(“the court knows the law”) applies in the pro-

8

cedural law, which is that: 1) the court knows
the law; 2) the court independently searches
the law of the dispute without regard to the ref-
erence of the parties; 3) the court independently
applies the law to the factual circumstances
of the dispute (da mihi factum, dabo tibi jus).
The active role of the court in civil proceed-
ings is manifested, in particular, in the inde-
pendent qualification by the court of the legal
nature of the relations between the plaintiff
and the defendant, the choice and application
to the disputed legal relations of the relevant
rules of law, full and comprehensive clarifica-
tion of the circumstances on which the parties
refer as a basis for their claims and objections,
confirmed by evidence, which were examined
in a court session. Thus, in resolving a dis-
pute, the court, within the limits of its proce-
dural functional powers and within the limits
of the claims, establishes the content (the legal
nature, rights and obligations, etc.) of legal rela-
tions of the parties arising from the established
circumstances, and determines the legal norm
to be applied to these legal relations (Supreme
Court, 2021a).

The purpose of the article is to develop
ways for the courts to provide effective pro-
tection of a person’s property right through
the court’s evaluation of the subject matter
and grounds of a conditional claim in order to
apply the principle of jura novit curia.

Research methods used in the article:
formal-logical, case-study method, systemic,
dialectical methods, method of complex anal-
ysis, etc.

Clarification of theoretical aspects and prac-
tical implementation of the main provisions
of the civil law institute of acquisition, preser-
vation of property without sufficient legal basis
in the sphere of non-contractual obligations
was the first comprehensive scientific research
of one of the authors of this article (Berestova,
2004; Berestova, Bobryk, 2006). Conclusions
once formed in the dissertation, subsequent
author’s publications and commentary of Chap-
ter 83 of the Civil Code of Ukraine (Berestova,
2014), can be found in the legal positions
of the Supreme Court. In turn, clarification
of the nuances of the application of the insti-
tute of condiction by the courts, determining
the conditions and rules for distinguishing these
claims from vindication and restitution claims,
claims for damages, has periodically become
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a subject of scientific attention by the second
of the authors of the article — now a practicing
lawyer (Romaniuk, Maistrenko, 2014). The
return of both authors to the modern rethinking
of the topic of such a legal institution as condic-
tion in this article is due, firstly, to the marked
spread of its application associated with
the formation of a certain gap in law enforce-
ment practice in understanding the legal nature
of condiction as a way to protect property rights
and, secondly, the lack of comprehensive scien-
tific and practical studies on the peculiarities
of implementation of the conditional claim in
the substantive aspect, combined with the pro-
cedural features of domestic proceedings, in par-
ticular, the principle of dispositiveness. Also to
applied aspects of the subject of condiction, in
particular, N.Yu. Filatova (Spasybo-Fatieieva,
2020, p. 420) and to some extent A.V. Potap-
enko (Potapenko, 2021), who studied the issue
of court determination of an effective method
of protection of the right and revealed the proce-
dural features of the doctrine of jura novit curia,
including in conditional obligations, addressed.

Previously unsettled issue. However, no
detailed scientific attention on the part of sci-
entists-theorists and practitioners to the prob-
lem of application of the principle of jura novit
curia in conditional claims by the court in
terms of compliance with the subject matter
and grounds of the claim filed exactly as a con-
ditional, which determines the relevance of this
article.

2. The principle of jura novit curia in
choosing an effective method of protecting
property rights

Reflecting from the angle of choice of an effec-
tive way to protect the right, we should agree
with A.V. Potapenko, who notes that according
to the principle of jura novit curia (“the court
knows the laws”) the court independently car-
ries out legal qualification of disputed legal
relations and applies for decision exactly those
rules of substantive law, the subject of which
is the corresponding legal relationship, which
does not lead to a change in the subject of action
and/or the method of protection selected by
the plaintiff. In this case, the requirements for
the court to apply an effective method of pro-
tection of a violated, unrecognized or disputed
private right or interest, not contrary to the law,
will first be assessed by the court in terms of its
compliance with the subject matter and grounds
of the claim (Potapenko, 2021, pp. 107-108).

Here it should be recalled that the correct
definition in the statement of claim of the sub-
ject matter and grounds of the claim still causes
difficulties in law enforcement, as evidenced
by the practice of the SC, which is forced to
respond to such problems with its legal conclu-

sions. It is appropriate for the study to mention
the legal conclusion of the SC that the subject
matter of an action is a certain substantive claim
of the plaintiff against the defendant, in respect
of which the plaintiff asks for a judicial decision,
mediated by the appropriate mode of protec-
tion of rights or interests. The causes of action
are the circumstances by which the plaintiff
substantiates his claims for protection of rights
and a legally protected interest. At the same
time, the legal basis of the claim is the regulatory
and legal qualification of the circumstances,
specified in the statement of claim, by which
the plaintiff substantiates his claims.

As you know, according to Article 13
ofthe Civil Procedural Codeof Ukraine, thecourt
shall hear cases not otherwise than at the request
of a person filed in accordance with this Code,
within the limits of his claims and on the basis
of evidence submitted by parties to the case or
claimed by the court in cases provided for by
this Code. A participant in the case shall dispose
of his rights on the subject matter of the dispute
at his discretion.

The court can not exceed the limits
of the claims and in violation of the principle
of optionality independently choose the grounds
and subject matter of the claim, as repeatedly
and consistently emphasized the Supreme
Court of Ukraine (Supreme Court, 2019a;
Supreme Court, 2019¢; Supreme Court, 2019d;
Supreme Court, 2019e; Supreme Court, 2020a;
Supreme Court, 2020b).

However, it is the latter components (sub-
ject matter and cause of action) that are often
confused by both plaintiffs applying to court
and the courts when considering civil disputes.
More often mistakes are made in the causes
of action.

Although such confusion is equally possible
between conditional claims and vindication,
restitution or those arising from tort, the most
frequent and particularly noticeable, as prac-
tice shows, such confusion occurs between
disputes arising from groundless acquisition,
preservation of property without sufficient
legal basis and disputes arising from contracts/
quasi-contracts (conclusions), especially if
the transactions have defects of various kinds
(form, content, etc.).

It should be noted that the Supreme Court
consisting of a panel of judges of the Economic
Court of Cassation in the judgment in case
Ne910,/18389/20noted thatchangingthesubject
matter of the claim means changing the substan-
tive claim with which the plaintiff has appealed
to the defendant, and changing the grounds
of action is a change in the circumstances on
which the plaintiff's claim is based (Supreme
Court, 2021c). Given this, the problem of con-
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fusion of legal disputes of this kind can lead not
only to an erroneous resolution of the dispute
by the court on the merits, but also to an “invol-
untary” violation by the court of the principle
of dispositiveness of proceedings, if the court,
formally applying the doctrine of jura novit
curia, independently changes the subject and/
or grounds of action (more such threat con-
cerns changes in the grounds of action). Such
mistakes are more and more frequent because
the principle of jura novit curia actually “divides”
the court’s attention to the arguments of one
and the same party to the case (the plaintiff)
into two diametrical points: on the one hand, it
is the legal grounds for the claim, which are not
mandatory for the court (because the court itself
knows the law and itself chooses the required
rule of substantive law), and on the other hand,
it is the circumstances, which the same plaintiff
is referring to. These are the grounds for action,
and the court has no right to go beyond them to
resolve the dispute.

3. Conditional and related claims in SC
findings: common and different

In analyzing the legal nature of condiction
and the issues of correlation and distinction
between conditional and related claims, two
recent rulings of the Supreme Court deserve
attention, whose conclusions force us to look
at the conditional claim and the conditions
under which the court may refuse to satisfy this
claim not only from the perspective of an erro-
neous determination of the nature of the dis-
puted legal relations, but from a different angle:
in terms of the good faith conduct of the vic-
tim up to the time when he paid the funds or
transferred the property to the acquirer, even if
indeed without justification.

Thus, on August 4, 2021 the Supreme
Court of Cassation Civil Court (hereinaf-
ter — CCC of the SC) adopted a ruling on case
Ne 185/446/18, in which, quite revolutionary
for the doctrine and for the first time in judi-
cial practice, obliged the courts, when deciding
conditional claims, to consider and evaluate
not the conduct of the acquirer, but the vic-
tim in the conditional obligation, and directly
connected the victim’s conduct with its conse-
quences in the form of the court’s conclusion on
whether his conditional claim is satisfied or not
(Supreme Court, 2021b).

Under the circumstances of this case,
the plaintiff brought a conditional claim against
the defendant for withholding money unrea-
sonably received. The claim is motivated by
the fact that after meeting the defendant they
had friendly relations and plans to conduct joint
business activities, and for some time he carried
out periodic transfers of funds to the current
account of the defendant in separate payments
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totaling 1 330 000,00 UAH. These funds were
transferred to the defendant to start a joint
business (purchase of goods, etc.). Because he
trusted the defendant, the agreed terms of doing
business together were not set out in a written
contract. The plaintiff stated that he became
aware that the defendant abused his trust
and took possession of his funds without any
intention to conduct joint business, and spent
the received funds for personal needs (enlarged
her breasts, bought a car and an apartment),
so he asked to recover the funds as unreasona-
bly received by the defendant. The defendant
denied and explained that they had a close rela-
tionship with the plaintiff as man and woman,
she perceived this relationship as family, they
planned to live together and for this purpose
looked for and bought an apartment, she intro-
duced her daughter and friends to the plaintiff.
The plaintiff gave her many gifts. Getting her
breasts enlarged, buying her a car and an apart-
ment for her was his initiative. She also opened
a bank account at the plaintiff's suggestion
and he deposited the funds, which they spent
together. Plaintiff provided the funds that are
the subject of the suit voluntarily; she perceived
them as funds that he was spending on her
because they share a family relationship. In this
case, the appellate court denied the claim. The
CCC of the SC accepted the appeal in essence,
but the motive part of the appeal court’s deci-
sion was redrafted, stating, inter alia, the follow-
ing: “Interpretation of Part 1 of Art. 1212, 1215,
part 1 of Art. 267 of the Civil Code of Ukraine
shows that in determining whether the funds
acquired without merit should be taken into
account, the acts of civil legislation should be
consistent with <..> funds are not refunda-
ble if the aggrieved person knows that he or she
has no obligation (no duty) to pay the funds, but
makes such payment because said person behaves
inconsistently if he or she subsequently demands
a refund of the funds paid” (Supreme Court,
2021b).

Making the following conclusions on
the application of Art. 1212 of the Civil Code
in conjunction with Art. 3 of the Civil Code,
the Supreme Court in its decision of August
4, 2021 noted that the plaintiff, transferring
funds to the defendant, which the parties
jointly spent, knew that between them there
is no obligation (no obligation), and therefore
the behavior of the plaintiff contradictory (i.
e., the injured party freely and without mistake
agreed to the occurrence of disadvantageous
consequences). In the case there are no grounds
to satisfy the conditional claims. Legal conclu-
sions of the CCC of the SC of Ukraine stated in
the above decision are unusual and interesting
from the point of view of practical application
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of Art. 1212 of the Civil Code of Ukraine by
the courts.

But do these conclusions affect the legal
nature of condiction as a type of non-contrac-
tual obligation, a legal institution? Accord-
ing to the authors, they do not. Thus, the legal
nature of the condiction as a legal institution
remains unchanged — it is a non-contrac-
tual obligation arising from the acquisition or
preservation of property without a sufficient
legal basis. The grounds for these obligations
have a wide range: they can arise from actions
as well as from events, and from the actions
of both parties to the obligation and third par-
ties, from actions both planned and accidental,
both lawful and unlawful. There also remains
the same conclusion that for the qualification
of the obligation as conditional it does not mat-
ter the legal behavior of the victim and whether
the property left the possession of the owner by
his will or against his will, whether the acquirer
is bona fide or bad faith. Note: this (in particu-
lar, the behavior of the victim) does not affect
the determination of the nature of the disputed
relationship as a conditional one.

The conduct of the victim has a direct
impact not on the nature of the legal relation-
ship and not on the content of the obligation,
but on the conditional claim as an element in
the mechanism of judicial protection of prop-
erty rights. That is, the victim’s conduct alone
does not change the conditional obligation, does
not create any legal basis for the enrichment
of the acquirer, and does not make the condi-
tional obligation any different (contractual
or restorative, etc.). But the victim’s claim,
based on a conditional obligation, comes before
the court in the form of a conditional claim. And
it is the result of the court decision conditional
claim (satisfaction or denial of satisfaction),
judging by the legal opinion of the Supreme
Court in its decision of August 4, 2021, already
directly depends on the behavior of the vic-
tim by virtue of the interdisciplinary princi-
ple of good faith (Article 3 of the Civil Code
of Ukraine) as a rule of direct action and imple-
mentation by the court doctrine contra factum
proprium (prohibitions of conflicting behavior).

For an analysis of the conditions affecting
both the qualification of the obligation as con-
ditional and the result of the court’s decision
on the conditional claim, it is also interesting
to see one of the recent rulings adopted by
the CCC of the SC on January 19, 2022 in case
Ne 202/2965/19 (Supreme Court, 2022). Thus,
in this case Ne 202,/2965/19 the causes of action
are quite similar to those in case Ne 185,/446/18.
But the objections to the claim are differ-
ent. The plaintiff in this case Ne 202/2965/19
also brought a conditional claim for recovery

of the defendant’s unreasonably received funds.
The claim is motivated by the fact that he,
a citizen of the United States, during his stay in
the trip met with the defendant, they developed
friendly relations and the defendant offered him
to buy in Ukraine on favorable terms, which
can be rented and receive rents. He agreed to
the offer and transferred $ 65,000 in cash to his
bank account with the purpose of the payment
being purchase of the apartment. However,
the defendant then refused to provide him with
the documents for the purchased apartment
and did not return the money. The defendant,
in turn, defended herself against the suit, claim-
ing a contractual relationship between her
and the plaintiff and referring to the fact that
the plaintiff had given her the money as a gift.
In evaluating this conditional claim, taking
into account the defendant’s objections, which
were limited to a reference to the existence
of contractual relations between the parties,
the Supreme Court noted the following. “The
general rule of part 1 of article 1212 of the Civil
Code of Ukraine narrows down the application
of the institute of unjust enrichment in oblig-
atory (contractual) relations: the received by
one of the parties to an obligation is subject
to return to the other party from art. 1212
of the Civil Code of Ukraine only if there is
a sign of groundlessness of receipt of such per-
formance. The legal basis for enrichment must
be understood as a certain economic purpose for
the provision of property, legitimized by the rel-
evant legal fact, or based directly on the law.
The simultaneous presence of these two ele-
ments: the correspondence of the enrichment
to the economic purpose of providing property
and the legitimizing legal fact (the rule of law)
that legitimizes this purpose, is necessary for
the enrichment of one person at the expense
of another to be considered fictitious and legiti-
mate. Depending on the form in which the lack
of alegal basis that gives rise to the obligation to
return the property is expressed, we can distin-
guish, in particular, such a type of unjust enrich-
ment as enrichment, the legal basis of which was
absent from the beginning (ab initio sine causa).
Such can include, for example, the transfer
of property under failed transactions (including
under contracts that have not been concluded).
In this case, there is enrichment, although by
the will of the victim, but not based on a legit-
imate legal fact. Such enrichment arises from
the transfer of property as performance under
a contract which has not been concluded. <...>
The court must assume that the basis for receiv-
ing any property gratuitously from another
person must be unequivocal and explicit on
the part of the person making such a transfer.
Consequently, acting reasonably and in good
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faith, each participant in civil relations must
assess whether the receipt of any property from
another person creates certain civil obligations
for the recipient himself, including the return
of what was received without just cause. Civil
law serves the purpose of ensuring the stability
of civil turnover, the criterion for ensuring this
is, as a general rule, the receipt by all partici-
pants in civil relations only what is due, that is,
what a person is entitled to fairly and reasona-
bly expect to receive” (Supreme Court, 2022).

As we see, in this Ruling of January 19, 2022
in case Ne 202/2965/19 the Supreme Court
continued its well-established practice in terms
of determining the conditions for distinguish-
ing between conditional and contractual claims,
as well as developed the application of inter-
disciplinary principles of good faith to resolve
the merits of conditional claims) and extended
this principle not only to the behavior of the vic-
tim, as it was in case Ne 185/446,/18, but also
to the behavior of the acquirer, observing that
any person, acting lawfully, must be aware
of whether there is any just basis for her receiv-
ing certain funds (material goods). In that case,
the courts upheld the claim and recovered
money from the defendant from the plaintiff.
The SC agreed with the existence of grounds for
satisfaction of the claim (as opposed to the out-
come of case Ne 185/446/18, where it agreed
just with the denial of the claim), noting that
such a reasonable and equitable basis for acquir-
ing the funds in dispute, the defendant neither
existed at the time of receipt, nor subsequently
such grounds did not arise.

In addition, it should be noted that
the Supreme Court in Case Ne 202,/2965/19
also stated that, as a general rule, all partic-
ipants in civil relations should receive only
what is due, that is, what a person is entitled
to fairly and reasonably expect to receive.
According to the authors, this conclusion is
extremely important, because it is intended
to somewhat ridiculous previous conclusion
(about taking into account only the behav-
ior of the victim) and directs the enforcement
of Art. 1212 of the Civil Code of Ukraine in
such a direction that the refusal of the court
to satisfy the conditional claim only because
of the behavior of the plaintiff (the victim)
should be the exception rather than the rule.
This is the right approach, because the essence
of the conditional obligation is absolutely unjust
enrichment of the acquirer and the doctrine
does not endow condiction with such a manda-
tory element as the good faith of the victim. It
follows that the general purpose of a conditional
claim is to protect the violated property rights
of the victim, so the denial of such protection
must be extraordinary and based on more seri-
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ous grounds to consider the victim’s conduct to
be unconscionable.

Analyzing the above, it can be seen that
the conditional obligation, by virtue of its
inherent specific characteristics, has much in
common with, in particular, the tort obligation,
the restitution obligation, the contractual /qua-
si-contractual obligation, and the vindication
obligation. As a result, it is evident that it is not
uncommon for these claims to be commingled
when brought in court, mostly as to the cause
of action. For example, a plaintiff has trans-
ferred money under a contract that is defective
in form, and believes that this makes the defend-
ant’s acquisition of money without merit
and files a conditional claim. Or conversely,
the plaintiff alleges that he handed over money
without entering into a contract, but because he
intended to enter into one, he grounds the claim
on contractual grounds and the standards
of penalties inherent in contract law.

4. The Court’s Action in Conditional
Claims on the Application of the Principle
of jura novit curia

The foregoing demonstrates that the court’s
conduct in such cases is becoming increas-
ingly important, given the court’s obligation
to apply the principle of jura novit curia (“the
court knows the law”). Recall that the principle
of jura novit curia (“the court knows the laws”)
obliges the court not to pay attention to
the norms of law indicated by the plaintiff in
the claim, but to carry out its own legal qual-
ification of disputed legal relations and inde-
pendently choose those rules of substantive law,
the subject of which are the relevant legal rela-
tions. At the same time, the court is obliged by
virtue of Art. 13 of the Civil Procedural Code
of Ukraine to ensure the dispositiveness of civil
proceedings and has no right to go beyond
the grounds and subject matter of the claim,
which noted the plaintiff. In addition, the court,
carrying out judicial proceedings, is also lim-
ited by such principle as the adversarial prin-
ciple (Art. 12 of the Civil Procedural Code
of Ukraine) and the rules of evidence, which
prohibit the court to collect evidence relating
to the subject matter of the dispute on its own
initiative (part 7 of Art. 81 of the Civil Proce-
dural Code of Ukraine).

Under such circumstances, the question
arises: from the procedural point of view, is it
possible for the court to independently qualify
a claim as conditional and consider it essentially
as conditional, if it (the claim) is declared by
the plaintiff as a contractual (restitutionary, vin-
dication, etc.)? Conversely, is it permissible for
a court to qualify a contractual (restitutionary,
vindication, etc.) claim asserted by a plaintiff as
a conditional claim and decide that claim on its
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merits as a conditional claim? Will such actions
by the court be consistent with the rule of neces-
sity for the court to apply an effective method
of protection of the violated right, and will
these actions be effective procedurally in view
of the court’s duty to obtain a change in the sub-
ject matter of the claim and /or the method of pro-
tection chosen by the plaintiff?

Answering this question, it should be
recalled that every claim, regardless of its type,
and regardless of the plaintiff's references to
the rules of substantive law, has its own content
and must contain its grounds — that is, the cir-
cumstancesand facts, which the plaintiffsubstan-
tiates his claims (Part 3 of Art. 175 of the Civil
Procedural Code of Ukraine). At the same time,
the cause of action directly depends on the type
of legal relationship from which the dispute
arose and for which the plaintiff is suing.

Grounds of action (content of the claim)
actually reflect the content of legal relations.
The grounds for the claim also form the subject
matter of the proof, what are the circumstances
that support the claims, or are otherwise relevant
to the case and to be established when making
a court decision (Art. 77 of the Civil Procedural
Code of Ukraine). That is, the causes of action
do not exist in an abstract way. They are inextri-
cably linked to the subject of proof, and the sub-
ject of proof is individual, specific to each case
and is just as inextricably linked to those legal
relations from which the dispute arose.

For example, in cases of division of prop-
erty of spouses who are registered as married
(legal relations regulated by Articles 60, 61,
69 of the Family Code of Ukraine), in gen-
eral, do not apply to the causes of action
and are not subject to prove the plaintiff nei-
ther the circumstances confirming the cohabi-
tation of the parties, no circumstances of their
common household, etc. The grounds for such
a claim are the circumstances of the marriage
(the date of its conclusion and dissolution)
and the acquisition of property by the spouses
during this period. These circumstances are
proved accordingly. And on the contrary, in sim-
ilar legal relations — the section of the property
of a woman and a man living together as a family
without registration of marriage (art. 74 Fam-
ily Code of Ukraine), the grounds of the claim
quite different — they are just the circumstances
that were not the basis of the previous case:
the circumstances indicating that the parties
lived together, the presence of common rights
and obligations as spouses, the conduct of their
common household. This example confirms
that the causes of action and the subject mat-
ter of proof in two different lawsuits will be
different because they arise from different legal
relationships. Given this, there are no universal

causes of action applicable to claims in all legal
relationships without exception and the exist-
ence of which in itself allows the court to inde-
pendently qualify legal relationships and decide
the merits of any claim exactly and only as
the court sees it, without regard to the position
of the plaintiff.

The above gives us grounds to conclude
that the principle of jura novit curia (“the court
knows the law”) is not always applicable in all
cases without exception and is not that univer-
sal mechanism which by itself is able to pro-
vide effective protection of the violated right
of the plaintiff who filed a claim, but erred in
the legal qualification of legal relations from
which the dispute arose.

If, however, we analyze the conditional
claim and those most similar to it (contrac-
tual, restitutionary, vindication, tort) in terms
of the court’s application of the principle jura
novit curia (“the court knows the laws”), we
come to the following conclusions.

A conditional claim arises solely from a con-
ditional obligation, a non-contractual obliga-
tion to return property unreasonably acquired
or unreasonably retained. Given the specific
nature of legal relations arising from condiction,
to qualify a claim as conditional, it will be suffi-
cient to establish the presence of such circum-
stances (conditions) as: a) acquisition or pres-
ervation of property by one person (acquirer)
at the expense of another (victim); b) harm in
the form of reduction or non-increase of prop-
erty from another person (victim); ¢) the condi-
tionality of the increase or preservation of prop-
erty on the part of the acquirer by a decrease
or no increase on the part of the injured party;
d) the absence of a legal basis for the said change
in the property status of these persons.

These conditions are objective. They either
exist or they do not. Moreover, these very con-
ditions (except for the lack of a legal basis) as
the circumstances on which the claim is based,
are to a greater extent the basis of all claims
(contractual, restitutionary, vindication, tort),
which are most often mixed with conditional.
For all these claims, both the circumstances
of reduction of property from the injured party
at the expense of its increase from the acquirer
and the existence of property losses (harm)
for the injured party, and the conditionality
of increasing or storing property on the side
of the acquirer by reduction or lack of increase
on the side of the injured party are proved. In
fact, the main significant feature that distin-
guishes these claims from conditional is the pres-
ence or absence of a legal basis for changing
the property status of the victim, and the main
condition for qualifying a claim as conditional
is that the legal relations between the parties
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are not regulated by special institutions of civil
law. That is, a conditional claim can be quali-
fied if we apply the method of comparing legal
relations “according to the residual principle”:
if under the circumstances of a particular claim
legal relations (at least in the presence of gen-
eral signs) still do not contain those specific fea-
tures that are inherent exclusively restorative,
or vindication, or contractual, or tort, then such
legal relations — are not regulated by special
institutions of civil law and must be recognized
as conditional.

3. Conclusions

Given the specifics of the conditional legal
relationship, the court is able, without preju-
dice to the adversarial and dispositive nature
of civil proceedings, to apply the principle
of jura novit curia (“the court knows the laws”)
and independently qualify and decide the claim
on the merits exactly as conditional in the case
where the claimant stated the claim as con-
tractual (restitutionary), vindication, tort),
but within the limits of the claimant’s grounds
of action and according to the circumstances
proved by the claimant, the court will find that
there is no legal basis for the acquirer’s acqui-
sition of the property, given that there are no
contractual, restitutionary, vindication or tort
legal relations between the parties. However,
a diametrical conclusion should be reached if
the plaintiff stated the claim specifically as con-
ditional and the grounds of the claim defined,
in particular, the conditions of condiction
and refers to the absence of a legal basis for
the acquisition of property by the defendant. In
such a case, as a general rule, the court cannot,
even with reference to the principle of jura novit
curia (“the court knows the laws”), decide such
a claim on the merits by re-characterizing it, for
example, as a contractual claim and applying
the rules of contract law.

The conditions of the conditional claim
as the circumstances on which the claim is
based (other than the lack of a legal basis for
the acquisition or preservation of property)
are to a greater extent common to all claims
(contractual, restitutionary, vindication, tort),
which are most often mixed with the condi-
tional claim. All other claims — contractual,
restitutionary, vindication, tort — arise from
different legal relations regulated by different
norms of law, from special institutions of civil
law, which have their own specificity and pecu-
liarity. That is, each of these claims, not so much
for qualification, but for the correct decision
in essence, must have its own, different from
the general, basis. Moreover, it is this, spe-
cific to each type of claim, that is included in
the subject matter of proof in each individual
case. For a vindication claim, it is, for example,
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the presence of individually identified property,
which has been preserved by the defendant in
the same form. For contractual it is the exist-
ence of a specific contract, the fact of its conclu-
sion, validity, its conditions. For restitutio it is
the fact of invalidation of the contract, the fact
of transfer of fulfillment under this contract by
each party to the other. For a tort — the corpus
delicti of a civil offense, in particular, the pres-
ence of illegality in the actions of the acquirer.
Taking this into account, the court, when
considering a claim filed as conditional, may
establish, for example, the existence of a legal
basis for the acquisition of funds or other con-
tract, namely, the fact of a contract between
the parties. A strong inference is drawn that it
is not the right of a court not only to classify
a claim as contractual, but also to deny (or
grant) it based on substantive contract law, even
with reference to the principle of jura novit curia
(“the court knows the laws”). This is because
the application of the principle of jura novit curia
(“the court knows the laws”) may be applied in
the above case only to state the court’s conclu-
sion that the plaintiff has misclassified the claim
in order to justify by the court in a decision
the dismissal of the claim solely on the basis
of the wrong way the plaintiff has chosen or to
justify by the court the dismissal of the claim
due to the lack of merit of the conditional claim.
The principle of dispositiveness imposes
on the court the obligation to resolve the dis-
pute within the bounds of the cause of action
that is determined by the plaintiff (i. e. within
the circumstances by which the plaintiff sub-
stantiates his claims) in the manner provided
for by the civil procedural law. The court
is bound by the subject matter and scope
of the plaintiff’s claims (in particular, the deci-
sion of the Supreme Court of February 19,
2019 in case Ne 824,/399/17-a (Supreme Court,
2019b)), so it has no procedural authority to
independently determine the factual grounds
of action, to inform the parties and “impose”
the plaintiff to “support” other, defined by
the court, grounds of action, independently to
seek evidence to confirm or refute these self-de-
fined by the court circumstances (the grounds
of action). The principle of jura novit curia refers
not to the factual but only to the legal causes
of action and consists in the power of the court
to choose the legal rule to be applied to the fac-
tual causes of action: that is, to those circum-
stances with which the plaintiff substantiates
his claims. Therefore, the court is not enti-
tled to decide a claim filed as conditional as
a contractual claim in substance, to establish
the presence or absence of the grounds charac-
teristic of a contractual claim, and to apply in
such a case the rules of substantive contract law,
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because a contractual claim differs from a condi-
tional claim in its grounds and subject of proof,
and the plaintiff does not give or prove such
grounds (which are necessary just for a contrac-
tual claim).

If, under such conditions, the court decides
on the merits of the claim not as conditional but
as contractual, and dismisses the claim because
its grounds are not proven to be contractual,
this would obviously violate the principle of dis-
positiveness in the sense that the court would
actually substitute the grounds for the claim,
going beyond the grounds of the claim. In addi-

tion, given paragraph 2 of Art. 186 of the Civil
Procedural Code of Ukraine, this will generally
deprive the plaintiff the opportunity to protect
their rights and reapply to the court with a prop-
erly qualified claim — a contractual, which has
already correctly specify the grounds of action,
define the subject of proof and prove all the cir-
cumstances necessary to satisfy a contractual
claim, because there will be a court decision
taken between the same parties, the same sub-
ject matter and on the same grounds (con-
tractual — because that is how they qualified
the court).
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OIIHIOBAHHA CYIOM ITPE/IMETA TA IIIJICTAB
KOHJIUKIIAHOIO II030BY JIJIA 3ACTOCYBAHHS
IIPUHIIUITY JURA NOVIT CURIA

Auorauis. Memoto cmammi € po3poGicHHst MIIsAXIB 3a6e3Medents cyaMu eeKTUBHOTO 3aXHCTY
MaiiHOBOTO TIpaBa 0cOOU NISIXOM OI[HIOBAHHSI CYZIOM TIpEeAMeTa | IiCTaB KOHAMKIIHHOTO M030BY st
MOZKJIMBOCTI 3aCTOCYBaHHS IPUHIIUILY jura novit curia.

Hayxo6i memoou, BUKOpPUCTaHi y cTaTTi, — (hopMasbHO-TOTIYHNH, case-study crucTeMHWH, TiaTeKTny-
HUIL, MeTOJI KOMIIJIEKCHOTO aHATi3y TOIIO.

Pezynvmamu. YMOBY camMe KOHAMKIIITHOTO [030BY SIK 0OCTABUHU, HA SIKUX IPYHTYETHCSI IO30B (KPiM
BiCcyTHOCTI NpaBoBoi migcTaBu HaOYTTA YK 30epekeHHs MaiiHa), € GLIBIION MIPOKO CIIJIBHUMMU ITiACTa-
BaMM BCiX TWX II030BiB (JIOTOBIPHOTO, PECTUTYIIHHOTO, BIHANKAIIIHOTO, /IEJIKTHOTO), SIKi HaiyacTiie
3MIIIYIOThCS 3 KOHAMKIINHIM. YCi iHIII T1030BU (JOTOBIpPHWUI, PECTUTYIIIHUN, BIHAUKAIINHWIA, TeJTiK-
THWIT) BUHUKAIOTb i3 Pi3HUX MPaBOBiIHOCHH, 1[0 BPETYJIbOBAHI Pi3HUMI HOPMaMU 1TPaBa, 3i CTeIiaTbHIX
IHCTUTYTIB IMBIJBHOTO TIpaBa, IKi MAOTh CBOK crieludiky ta ocobmuBicTh. ToOTO KOKEH i3 1UX M030BiB
He Tak JUist KBaJTidikaltii, Ik 771t IPaBUJIbHOTO BUPINIIEHHS IO CYTi MOBUHEH MATH BJIACHY, BiIMiHHY Bijl
3arasipHuX, TizictaBy. Came 114 crenudivyna /71 KOKHOTO BUJLY T1030BY HiJICTaBa BXOAUTD 10 IIpeAMeTa
JIOKa3yBaHH: B KOKHi okpeMili cripasi. Hampukitaz, 1715 BiHANKAIIFHOTO TTO30BY 1ie, 30KpeMa, HasIBHICTh
IHIMBiAyaIbHO BUSHAYEHOTO MaifHa, siKe 30eperiocst y BiiMoBiaya B TOMY CaMOMY BUTJISI; 7St TOTOBIp-
HOTO — HasIBHICTh KOHKPETHOTO /IOTOBOPY, QaKT HOTO YKJIaAeHH, MifiCHOCTI, HOTO YMOBH; /ITIsT PECTUTY-
1iiiHOTO — (hDaKT BUBHAHHS HEJIIIICHUM JIOTOBOPY, (DaKT repeziadi KOXKHOI 3i CTOPIH O/[HA O/[Hill BAKOHAHHS
32 UM JIOTOBOPOM; /IS IEJIIKTHOTO — CKJIaJ| IIMBIJIBHOTO MPABOMOPYIIEHHS, 30KpeMa HasBHICTb Y JisAX
HabyBaya MPOTUITPABHOCT.

Bucnoexu. 3 orysiy Ha crenudiky KOHANKIINHUX TPABOBIIHOCHH CY/ CHPOMOXKHHI 0e3 IIKO-
I JIJIs1 3MarajibHOCTI Ta AUCHO3UTUBHOCTI IUBIIBHOTO MPOIIECY 3aCTOCYBATU TPUHIIUIL jura novit curia
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(«Cym 3HAa€ 3aKOHM» ) i CAMOCTIIHO KBaJIihiKyBaTH Ta BUPILIMTHU MO30B TI0 CYTi caMe SIK KOHAUKIiTHUI
Y TOMY Pasi, K10 03UBaY 3asBUB MO30B SK JOTOBIpHUI (PECTUTYIIHNNI, BIHANKAIIHN, JIeTIKTHUIT).
OjiHaK y MeKax HaBeJeHUX CAMUM MI03UBAYEM ITiJICTAB MO30BY Ta 3Ti/IHO 3 JI0BEICHIMH CaMe T1031MBayeM
06CTaBUHAMI CYJl YCTAHOBHTB, IO IIPABOBA ITiIcTaBa HAOYTTS MaiiHa HabyBayeM BiICYTHsI, IPHYOMY MixX
CTOPOHAMU HEMA€ Hi JIOTOBIPHUX, Hi PECTUTYIIHHNX, Hi BIHANKAIINHIX, Hi JeJiKTHUX MPaBOBiHOCHH.
[Tpore piameTpasbHOrO BUCHOBKY Cy/1y BapTO IOXOJAMTH B TOMY Pasi, SKIIO 031Bay 3asIBUB [1030B CaMe
K KOHIMKIIHHUI 1 1miicTaBaMy 11030BY BU3HAYMB, 30KpeMa, YMOBH KOH/IUKIIi, @ TAKOK [TOCUJIAETLCS HA
Bi/ICyTHICTh IPABOBYIX TTi/ICTAaB HAOYTTsI MaiHa BiAMOBiaueM. Y TaKOMY pasi Cy/I 3a 3aTaJIbHIM MPaBUIOM
He MOJKe, HaBiTh i3 MOCHJIAHHSIM Ha IPUHIUI jura novit curia («CyJi 3Ha€ 3aKOHW» ), BUPINILyBaTU TaKuii
TI030B TI0 CYTi, 3/ICHUBINN 0TO MepeKkBaiiKaIlio, HAMPUKJIA/, Y JOTOBIPHUH Ta 3aCTOCOBYIOYM HOPMHU
JIOTOBiPHOTO TIpaBa.
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LEGAL PERSONHOOD OF ARTIFICIAL
INTELLIGENCE SYSTEMS: TO BE OR NOT TO BE?

Abstract. The purpose of the article is to examine the possibility of establishing legal personhood for
artificial intelligence systems (robots).

Research methods. The methodology of this study includes such methods of scientific research
as comprehensive system analysis, comparative legal analysis, and dialectic method. The method
of comprehensive system analysis makes it possible to examine artificial intelligence systems as complex
entities and determine the legal consequences of these systems’ operation. Comparative legal analysis
allows comparing different legal provisions and legal concepts applying to these systems. The dialectic
method is used to assess the progress of artificial intelligence systems as well as the development of legal
provisions and concepts applying to them.

Results. To a large extent, the concept of legal personhood is based on the idea that human beings
are the only intelligent entities capable of reasoning and making decisions. However, autonomous robots
are likely to become even smarter than humans due to the development of artificial intelligence. This
trend gives rise to the concept of electronic persons. For the time being, it is too early to recognize robots
as electronic persons. Nonetheless, over time, when artificial intelligence reaches the level of strong
(general) intelligence, the need for recognizing autonomous robots as electronic persons may become
apparent. Although the concept of electronic persons is controversial, it may provide some legal solutions
with regards to the redress for the damage caused by autonomous robots, conclusion and performance
of contracts as well as legal protection of intellectual property generated by artificial intelligence systems.
However, there should be restrictions of electronic persons’ rights in strategic industries and in the field
of national security and defense. It might be sensible to forbid electronic persons to buy and sell farm
land, drugs, nuclear fuel and other dangerous substances, firearms and other weapons as well as industrial
facilities designed for their production.

Conclusions. Such areas of law as intellectual property law, contract law and legislation on tort liability
will have to undergo significant changes in order to address the challenges posed by the development
of artificial intelligence. One of the ways to adjust the existing legal landscape to a new reality is based
on the idea of granting autonomous artificial intelligence systems legal personhood and turning them
into electronic persons. In the future, when autonomous smart robots reach the level of artificial general
intelligence, this concept may serve as a basis for a major legal transformation comparable to the emergence
of legal persons. At the same time, electronic persons’ rights have to be limited in the interests of protecting
natural persons, strategic industries, national security and defense. Besides, limited scope of their legal
personhood should be coupled with insurance cover as well as limited liability of those who created them.

Key words: artificial intelligence, legal personhood, electronic person, redress for the damage,
intellectual property.

1. Introduction

Nowadays artificial intelligence seems
(hereinafter — AI) to be a buzz word. And, it
is so for a good reason, as humanity is stand-
ing on the doorstep of a new technologi-
cal revolution. So far there have been some
technological revolutions, including such
important ones as the inventions of a print-

18

ing press, machine-tools, and computers. Each
of these revolutions had a profound impact
on the progress of civilization. The invention
of a printing press by Johannes Gutenberg
made it possible to disseminate information on
a large scale thus contributing to the develop-
ment of science, education and enlightenment
in general. The industrial revolution and con-
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sequently the advent of an industrial society
took place after the introduction of machine-
tools in the manufacturing sector. Advances
in semi-conductor and digital technologies led
to the creation and development of computers
paving the way for information society, which is
also referred to as post-industrial society.

These days we can witness another tech-
nological revolution, namely the development
of Al technologies. These technologies are
capable of providing numerous opportunities as
well as causing a wide range of issues. Although
the full potential of AI is hard to assess
at the moment, it is already clear that sooner or
later we are going to live alongside autonomous
entities capable of thinking and making deci-
sions on their own. Therefore, sooner or later we
are going to face a serious legal issue, namely —
how should the law treat such autonomous Al
entities? Should they be regarded merely as
things or products or as natural and legal per-
sons with their rights and obligations?

In recent years these questions have been
raised and discussed in European and Amer-
ican scientific literature by such legal scholars
and practitioners as A. Bertolini, J. Delcker,
JJ. Bryson, M.E. Diamantis, T.D. Grant,
S. Chesterman, R.A. Maydanyk, N.I. May-
danyk, M.M. Velykanova, R. Free, M. Iglesias,
S. Shamuilia, and A. Anderberg. Although
the academic debate over these issues has
been going on for a while, it is still relevant as
no practical solutions to these problems seem
to have been found. Moreover, the quest for
such solutions seems to be particularly rele-
vant for Ukraine, where these issues have not
been properly examined by the legal commu-
nity. Therefore, the purpose of this study is to
examine the possibility of establishing legal
personhood for Al systems. Even though this
study may seem largely theoretical at first sight,
it is supposed to provide a scientific founda-
tion for addressing practical tasks concerning
the redress for damages caused by Al robots,
the conclusion and performance of smart con-
tracts with the participation of autonomous Al
systems as well as intellectual property rights
for assets created by such systems.

The methodology of this study includes
such methods of scientific research as com-
prehensive system analysis, comparative legal
analysis and dialectic method. The method
of comprehensive system analysis makes it pos-
sible to examine Al systems as complex entities
and determine the legal consequences of these
systems’ operation. Comparative legal analy-
sis allows to compare different legal provisions
and legal concepts applying to these systems.
The dialectic method is used to assess the pro-
gress of Al systems as well as the development

of legal provisions and concepts applying to
them.

2. Legal personhood and electronic per-
sons

The concept of legal personhood (legal
personality) is pivotal for all legal systems. It
basically comes down to questions like — what
entities can have rights and duties or what enti-
ties can take part in legal relations? Nowadays
the ascription of legal personhood is based on
the assumptions that all legal relations take
place among natural person and artificial legal
person, such as corporations (Avila Negri,
2021, p. 2). Even though legal persons are not
human entities themselves they can be regarded
as aggregations of humans. After all, corpora-
tions do not make any decisions or engage in
any activities themselves. Instead, there are
always some people acting on behalf of corpora-
tions. Hence, in one way or another the modern
concept of legal personhood (legal personality)
hinges on the human origin of rights and duties.
To a large extent this is due to the fact that until
recently a human being has been the only entity
capable of logical reasoning and making deci-
sions, which is absolutely essential for exercis-
ing rights and performing duties.

However, due to the advances in Al technol-
ogies the situation is about to change. Although
we still live in times of the so-called “weak or
narrow Al”, when artificial intelligence systems
are capable of performing only certain tasks, like
playing chess, recognizing speech or translating
texts, sooner or later we are going to live side
by side with “strong or general AI”, capable
of learning and performing various intellectual
tasks at the level equal to human. Ultimately,
AT will surpass human intelligence in all possi-
ble aspects — from creativity to problem-solving
and general wisdom, reaching the level of artifi-
cial superintelligence (Padaliya, 2019). In other
words, pretty soon we are going to live along-
side entities with the level of intelligence com-
parable to ours or even higher than our own. It
basically means that human monopoly on intel-
ligence will be lost to smart machines.

In such circumstances, unsurprisingly, legis-
lators and legal scholars are starting to realize
that humans are no longer the only intelligent
creatures capable of acting and making deci-
sions on their own. As a result, in recent years
there have been attempts to assess the implica-
tions of Al for civil law. In 2017 a very signifi-
cant step in this area was taken by the European
Parliament in its Resolution with recommen-
dations to the Commission on Civil Law Rules
on Robotics, suggesting to consider the impli-
cations of all possible legal solutions regarding
smart robots, including the possibility of creat-
ing a specific legal status for robots in the long
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run, so that at least the most sophisticated
autonomous robots could be established as hav-
ing the status of electronic persons responsible
for making good any damage they may cause,
and possibly applying electronic personality to
cases where robots make autonomous decisions
or otherwise interact with third parties inde-
pendently (European Parliament, 2017). This
report stirred a lively debate on whether or not
it would be worthwhile to establish the legal
personhood (legal personality) of smart robots
powered by Al

The standpoint of those in favor of grant-
ing autonomous robots legal personhood is
well exemplified by the statement of a Milan-
based corporate lawyer Stefania Lucchetti,
who said: “In a scenario where an algorithm can
take autonomous decision, then who should be
responsible for these decisions?” According to
her the current model, in which either the man-
ufacturer, the owner, or both are liable, would
become defunct in an age of fully autonomous
robots, and the EU should give robots some
sort of legal personality “like companies have”
(Delcker, 2018).

An important practical reason for giving
Al systems some sort of legal personhood is
the need to ensure proper compensation of dam-
age caused by such systems. The thing is that
modern Al systems are very complex. Their cre-
ation and operation involve a lot of participants
such as software developers, manufactures,
owners, operators etc., making it quite difficult
for a victim to sue the right person for damages.
As a result, it becomes increasingly difficult for
a victim to get compensation. So, among many
reasons for granting autonomous robots legal
personhood the need to identify a single entry
point for litigation, as it is described in Arti-
ficial Intelligence and Civil Liability Report
(Bertolini, 2020), appears to be noteworthy. In
light of this practical necessity the idea of smart
robots becoming electronic persons does not
seem improbable.

At the same time, there are many opponents
of turning robots into electronic persons. In
a letter to the European Commission, 156 arti-
ficial intelligence experts hailing from 14 Euro-
pean countries, including computer scientists,
law professors and CEOs, warn that granting
robots legal personhood would be “inappro-
priate” from a “legal and ethical perspective”.
According to Nathalie Navejans, a French law
professor, who was the driving force behind
the letter: “<..> by adopting legal personhood,
we are going to erase the responsibility of man-
ufacturers” (Delcker, 2018). This view is shared
by other legal scholars. In particular, J.J. Bry-
son, M.E. Diamantis, T.D. Grant claim that
although it is completely possible to declare “a
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machine a legal person <..>, an electronic per-
son by contrast might prove to be a legal black
hole, an entity that absorbs a human actor’s
legal responsibilities and from which no glint
of accountability is seen”. Unfortunately, there
is no question that such a readily-manufactur-
able legal lacuna would be exploited as a mech-
anism for avoiding and displacing legal liabili-
ties and obligations (Bryson, Diamantis, Grant,
2017, p. 289).

Besides, the opposition to the idea of grant-
ing AI systems legal personality has a moral
argument. The attribution of legal personhood
(legal personality) to humans and human com-
munities (corporations, organizations) has a lot
to do with the fact that law in general has a moral
foundation and therefore rights and duties are
the reflection of moral values. Since human
being is the only entity capable of distinguish-
ing between good and evil, right and wrong,
justice and injustice it is natural that the capac-
ity to have rights and duties and take part in
legal relations (legal personhood) is attributed
to individual humans and human communities
(corporations, organizations etc.).

However, we cannot rule out the possibility
that in the future thanks to machine learning
Al systems may become capable of perceiving
moral values. Even more so, what if autono-
mous robots learn to stick to moral values bet-
ter than humans do? After all, unlike human
beings, robots are not prone to corruption
and other forms of moral degradation. Thus,
despite the fact that today this moral criterion
is still quite valid it is not clear if it will stand
the test of time.

As we can see there are arguments both
for and against granting legal personhood to
robots. However, for the time being it seems
that it is too early to recognize robots as elec-
tronic persons, although there are no technical
obstacles for that. After all, a legal person is
also an artificial legal character. Nonetheless,
over time when Al reaches the level of strong
(general) intelligence the need for recogniz-
ing autonomous robots as electronic persons
(granting them legal personhood) may become
apparent. In this regard it is also possible
to agree with O.V. Kokhanovska, who says
that, “it is necessary to “make haste slowly”,
bearing in mind that the legal consolidation
of processes occurring in society in the devel-
opment of information society should be based
on well-being of people as the highest virtue”
(Kokhanovska, 2020, p. 159). Thus, in any case
the recognition of electronic persons must ulti-
mately depend on the interests of people.

Another important question regarding
the legal personhood (legal personality) of Al
systems is what kind of rights and duties should
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be given to such electronic persons? In this
respect the closest analogy that can be used is
that of a legal person. As S. Chesterman points
out, in the case of corporations, personality typ-
ically means the capacity to sue and be sued,
to enter into contracts, to incur debt, to own
property, and to be convicted of crimes. On
the rights side, the extent to which corpora-
tions enjoy constitutional protections compara-
ble to natural persons is the subject of ongoing
debate (Chesterman, 2020, p. 825). Overall, this
approach appears to be acceptable to autono-
mous Al systems subject to further delibera-
tions on the redress for damages, contractual
relations and intellectual property rights.

3. Redress for the damage caused by Al

Among numerous concerns arising in con-
nection with the emergence of Al the issue
of redressing the damage caused by AI sys-
tems appears to be a very significant one. As
it has already been mentioned the main prob-
lem in this regard is to identify a person liable
for the damage caused by an autonomous Al
system.

At first sight everything seems pretty clear
from a legal perspective. Since there are no spe-
cific rules on redressing the damage caused by
Al systems it may seem appropriate to apply
tort liability rules on the compensation of dam-
age caused by a source of increased danger.
In accordance with article 1187 of the Civil
Code of Ukraine damage caused by a source
of increased danger shall be redressed by a per-
son who on a relevant legal basis (ownership,
contract, lease, etc.) is in possession of a vehi-
cle, mechanism, other object, the use, storage
or maintenance of which creates increased dan-
ger. Therefore, prima facie damage caused by
an Al system has to be redressed by the operator
of such a system.

However, as R.A. Maydanyk, N.I. Maydanyk
and M.M. Velykanova rightly point out, when
it comes to compensation for damage caused
by a source of increased danger, such damage
occurs in the case of using a certain vehicle,
mechanism, equipment, which, although they
can get out of human control, however, cannot
make autonomous decisions. A distinctive fea-
ture of Al is its ability to make decisions unas-
sisted. Therefore, this refers not only to the lack
of submission to a person’s control, but also to
the unpredictability of its actions and causing
damage (Maydanyk, Maydanyk, Velykanova,
2021, p. 156). In light of this, the application
of tort liability rules on the compensation
of damage caused by a source of increased dan-
ger to the damage caused by Al systems does
not seem quite justified.

So, what if the general rules of tort liability
are applied to the damage caused by an autono-

mous Al system? As it stems from article 1166
of the Civil Code of Ukraine, it has to be proven
that the damage is a result of a person’s fault
in order for that person to be held liable for
the damage. So, it turns out that an autono-
mous robot’s operator will only be liable for
the damage caused by the robot if the damage is
aresult of the operator’s fault. However, in most
cases the damage will result from the decisions
of an Al algorithm, rather than the decisions
of the operator. In such a case it may be the fault
of a software developer or a hardware manufac-
turer. So, the question remains open — who is
going to be held liable for the damage?

It is clear that the current civil legislation
on tort liability is not quite ready to deal with
Al'and it is clear why. The reason is that the cur-
rent legislation was adopted on the presump-
tion that only a human being is an intelligent
creature capable of reasoning and making deci-
sions. Naturally, this legislation was designed
for intelligent human beings who were in con-
trol of machines without any signs of their own
intelligence. In light of this it doesn’t seem quite
right to apply tort liability rules designed only
for intelligent human beings to situations where
intelligent things like autonomous robots are
also involved.

Considering the inconsistency of the exist-
ing civil legislation on tort liability with the cur-
rent trends in Al the European Parliament put
forward a number of ideas on how to deal with
tort liability issues involving autonomous
robots powered by Al In 2020 the European
Parliament passed a resolution with recommen-
dations to the Commission on a civil liability
regime for artificial intelligence suggesting to
differentiate civil liability of Al systems’ oper-
ators depending on the degree of risk posed
by such systems. According to this resolution
there should be strict liability for the operators
of high-risk AI-systems without the possibility
to exonerate themselves from liability by argu-
ing that they acted with due diligence or that
the harm or damage was caused by an auton-
omous activity, device or process driven by
their Al-system, whereas civil liability of other
Al-systems’ operators should be enforced
depending on their fault (fault-based liability)
(European Parliament, 2020). Clearly, the EU
is trying to work out some specific rules on tort
liability for the damage caused by Al systems
using a risk-based approach.

Tort liability should not be regarded as
the only way of providing compensation for
the damage caused by Al systems. Another
effective way of redressing the damage is insur-
ance cover. That’s why in its Resolution with
recommendations to the Commission on Civil
Law Rules on Robotics the European Parlia-

21



2/2022
CIVIL LAW AND PROCESS

ment suggested that it might make sense to con-
sider such legal solutions as establishing a com-
pulsory insurance scheme whereby producers
and owners of certain categories of robots would
be required to take out insurance for the damage
caused by their robots; establishing a compensa-
tion fund that would guarantee a compensation
even if the damage caused by a robot was not
covered by insurance; allowing the manufac-
turer, the programmer, the owner or the user to
benefit from limited liability if they contribute
to the compensation fund or if they jointly take
out insurance to guarantee compensation where
damage is caused by a robot (European Parlia-
ment, 2017).

Although these recommendations are cou-
pled with the idea of granting the most sophis-
ticated autonomous robots their own legal
personality (creating a specific legal status
of electronic persons), they may have a posi-
tive practical impact of their own, even with-
out apply the concept of electronic persons. On
the one hand, they may help settle the issues
of compensation thanks to a compensation
fund in cases where it is difficult of impossible
to identify a natural or legal person liable for
the damage caused by an autonomous robot. On
the other hand, insurance and the benefit of lim-
ited liability lower economic risks for the man-
ufacturers, software developers and operators
of AI systems in cases of their machines’ mal-
functioning, thus providing incentives for fur-
ther development and improvement of such
smart systems.

4. Contracts and Al systems

Al facilitates workflow in many profes-
sional areas and legal area is not an excep-
tion. It is especially evident when it comes
to dealing with contracts where Al is used
in various contract management systems.
According to Sean Heck artificial intelligence
in contract management is designed to “ena-
ble contract professionals to focus on strate-
gizing and making informed decisions with
an enhanced understanding of contract risk
and the positive and negative relationships
between data, contract language, and contract
processes... It is designed to streamline data
insertion, data extraction, data protection
measures, and risk identification tasks with
automated data entry and risk assessment
mapping. Al-powered contract management
software transforms static contract docu-
ments and contract data into dynamic build-
ing blocks that contract management profes-
sionals need for improved contract oversight,
proactive opportunity identification, and risk
mitigation” (Heck, 2021). These applications
of Al in contract management do not replace
human professionals when it comes to nego-

22

tiating, concluding and performing contracts.
They merely facilitate contract workflow.

However, sooner or later we shall face a sit-
uation when autonomous Al systems will be
able to negotiate, work out contractual terms,
conclude and perform contracts with very little
or without human intervention. In such a case
it is important to ensure that the legal system
is ready to adjust to a new reality involving
autonomous robots as participants of contrac-
tual relations.

Modern contract law has been built on
the idea that only human beings or their commu-
nities (corporations or other legal persons) can
take part in contractual relations. That’s why
basic provisions of contract law reflect human
categories such as the will of a contracting party
and the expression of will. In particular, accord-
ing to article 203 of the Civil Code of Ukraine
the expression of will has to be consistent with
the will itself in order for the contract or any
other legal act to be valid. As a legal category
will has a human origin and human nature. It
cannot be attributed to a machine, even though
a machine may be fully autonomous and have
powerful AL It virtually means that the exist-
ing rules of contract law will be an obstacle for
the conclusion of valid contracts by autonomous
Al systems. It also means that when Al systems
become fully capable of entering into contracts
on their own the rules of contract law will have
to be modified in order to adjust the existing
legal framework to a new reality.

Although it is not yet clear what those rules
will be like, it is possible to assume that they may
be based on the concept of electronic person. In
that case it would make sense to establish cer-
tain restrictions of electronic persons’ contrac-
tual rights. Such restrictions could help protect
the interests of natural persons as intellectually
weaker parties to contracts. Restrictions of elec-
tronic persons’ rights might also be necessary in
strategic industries and in the field of national
security and defense. For instance, it might
be sensible to forbid electronic persons to buy
and sell farm land, drugs, nuclear fuel and other
dangerous substances, firearms and other weap-
ons as well as industrial facilities designed for
their production. Ownership of such assets by
electronic persons should also be banned.

5. Intellectual property created by Al sys-
tems

Until recently creativity has been a solely
human attribute. However, the development
AT shows that smart robots can be creative
too. In recent years we have seen numerous
examples of Al systems creating works of art
such as paintings, poems, music etc. Moreo-
ver, these systems are even used for inventing
new drugs.
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The creativity of Al systems poses serious
questions in the domain of law, first of all in
the area of intellectual property law. The most
important and the most difficult of these ques-
tions is how should the creations and inven-
tions generated by Al be protected by the law
of intellectual property?

One of the main pillars of the existing
intellectual property law is the presump-
tion that only a human being can be crea-
tive and therefore only a human being can be
an author or an inventor. Thus, all intellec-
tual property rights stem from the creative
works and inventions produced by human
authors/inventors. In Ukraine, for instance,
the requirements of human authorship/inven-
torship are enshrined in the Law of Ukraine
“On copyright and related rights” and the Law
of Ukraine “On the protection of rights to
inventions and utility models”. The same
requirements can be found in the legislation
of many other countries. In light of this crea-
tions and inventions generated by autonomous
Al systems cannot be protected by intellectual
property law. As Dr. Rachel Free points out,
“the current IP laws and systems do not offer
an answer to a situation where IP rights can-
not protect assets that are a product of auton-
omous Al It is also not sensible or practical to
continue with an approach where no one owns
the potential intangible assets created. The sit-
uation is generally the same in many countries
around the world” (Free, 2018).

In the copyright realm, certain countries,
such as the UK, South Africa, Hong Kong, India,
Ireland, and New Zealand, have set up laws that
can provide protection for computer-generated
works. This protection would be granted to
the person who set up the arrangements neces-
sary for the creation of the work (Iglesias, Sha-
muilia, Anderberg, 2021, p. 13). So, the main
idea of this approach is to identify a person
behind a computer (in our case — an artificial
intelligence system) who will ultimately benefit
from the legal protection of the assets created
by Al Although, this approach appears to be
pretty simple, it nevertheless raises some ques-
tions. In particular, there is an issue of machine
learning. An Al system can produce intellectual
property assets if it has enough data to study
and learn from. Different pieces of data or data-
sets may belong to different persons who may
be even unaware that their data are used by
a smart robot. So, the question arises whether
it’s fair that only the manufacturer or the owner
of an Al system can benefit from the legal pro-
tection of assets created by such a system. What
about the owners of data used for teaching an AT

system? Why can’t they benefit from the assets
created by an AT system?

Another issue arising in connection with
this approach is the issue of liability. When
studying various datasets and using them for its
own purposes an Al system may violate other
persons’ intellectual property rights. So, who
is going to be responsible for such violations,
taking into account the fact that these viola-
tions are the consequence of the decisions made
by an autonomous system? Would it be fair to
make a person, who set up the arrangements
necessary for the creation of a computer-gener-
ated work, liable for such violations?

As an alternative there is an option of giving
autonomous Al systems a legal status of elec-
tronic persons capable of having intellectual
property rights. In this case the author or
the inventor of intangible assets would be
an autonomous Al system itself. This approach
may turn out to be an effective solution, pro-
vided there is also an insurance cover for
the damages resulting from the intellectual
property rights violations of such an autono-
mous system as well as limited liability of those
who created this system itself.

6. Conclusions

Summing up what has been said, it is possi-
ble to make a conclusion that the development
of Al is going to bring about significant changes
in many areas, including the domain of law. Such
areas of law as intellectual property law, contract
law and legislation on tort liability will have to
undergo significant changes in order to address
the challenges posed by the development of Al
One of the ways to adjust the existing legal land-
scape to a new reality is based on the idea of grant-
ing autonomous Al systems legal personhood
and turning them into the so-called electronic
persons. Although the concept of electronic per-
son is still new and controversial it should not be
discarded as irrelevant. In the future when auton-
omous smart robots reach the level of strong (gen-
eral) Al, which is equal to human intelligence,
this concept may serve as a basis for a major legal
transformation. If the concept of electronic per-
son is ever implemented it will be one of the most
important changes in the history of law compa-
rable to the introduction of legal persons. At
the same time, if electronic persons eventually
appear on the legal horizon their interaction with
natural and legal persons has to have certain
limitations in the interests of protecting natural
persons, strategic industries, national security
and defense. That’s why the scope of their legal
personhood will have to be limited and coupled
with insurance cover as well as limited liability
of those who created them.
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ITPABOCYB’EKTHICTb CUCTEM HITYYHOTO IHTEJEKTY:
bYTH YN HE BYTI?

Auorauis. Memoro cmammi € [IOCTIKEHHs] MOKJIMBOCTI BU3HAHHS MPABOCYG'EKTHOCTI cuCTEM
HITYYHOTO iHTeneKTy (POGOTIB).

Memoou docaidxcennsn. Meroposiorisi po60TH BKJIIOYAE TaKi METOAM HAYKOBOTO JOCTI/UKEHHSI, SIK
CUCTEMHWH aHaJIi3, MOPiBHAJIBHO-TIPABOBUI aHAJI3 Ta MialeKTUIHUN MeTOA. MeTos CHCTEMHOTO aHali-
3y Jla€ 3MOTY PO3IVISIHYTU CUCTEMHU IITYYHOTO iHTeIeKTY sIK KOMIIEKCHI CYTHOCTI Ta BUSHAYUTH IIPABOBI
HaCiK] iX PyHKITioHyBaHH:. [lopiBHANIBHO-TPABOBUI aHAI3 A€ MOXKJIUBICTD TIOPIBHATH Pi3Hi TPaBO-
Bi MIOJIO’KEHHS Ta MPABOBI KOHIIETIIi1, 1[0 3aCTOCOBYIOTHCS /10 3a3HaUeHUX cucTeM. /liaTeKTHIHWIT MeTojT
BUKOPUCTOBYETHCS [UISI OIHKU PO3BUTKY CUCTEM IITYYHOTO IHTEJIEKTY, & TAKOK PO3POOJIEHHS! IIPABOBUX
0JI0KEHD 1 KOHI[ETIIiH, 1110 3aCTOCOBYIOTHCS 10 HUX.

Pesynvmamu. 3HauHO0 MIPOIO KOHIIEIIIis IPaBOCY0’€KTHOCTI Gasy€eThest Ha i€l 110 011 € €AUHNA-
MU PO3YMHUMH iCTOTAMU, 3AaTHUMU MUCJUTH Ta IpUitMaTy piteHHs. OHAK 3aBASKUA PO3BUTKY IITYY-
HOTO IHTEJIEKTY aBTOHOMHI pOOOTH PaHo Y Mi3HO CTAHYTh HABIThH PO3YMHIITMMHU 32 JTiofeil. 151 Teraentrist
HOPOIKYE KOHIIEMIIO eJIeKTPOHHNX 0ci6. [ToKu 1110 BusHaBaTH PoOOTIB €JIEKTPOHHUMU 0COOAMU 3aPaHO.
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OpHax i3 yacoM, KOJIM MITYYHUN iHTENeKT J0CSATHE PiBHS CHUJIBHOTO (3arajbHOTO) iHTETEKTY, MOXKe CTa-
TH OYEBUHOK HEOOXIHICTh BU3HAHHA aBTOHOMHUX POOOTIB eeKTPOHHMMHU 0cobaMu. X0ua KOHIIENIlist
€JIEKTPOHHUX OCi0 € CyNepeuInBO0, BOHA MOKE HA[ATH TEBHI IIPABOBI PIlIEHHS 1IO0 BiAIIKOLYBaHHS
IIKO/IY, 3a0/IiSTHOI aBTOHOMHUMHU POOOTaMH, YKIAJAHHS Ta BUKOHAHHS KOHTDPAKTIB, & TAKOK IPABOBO-
IO 3aXKCTY IHTEJIEKTYaTbHOI BJIACHOCTI, CTBOPEHOI CHCTEMAMH IITYYHOTO iHTesekTy. [IpoTte MaioTs OyTH
0OMEKEeHHsI [IPaB eJIEKTPOHHKX 0CI0 y CTPATEriyHuX raiyssx Ta y cdepi HalioHaIbHOI Ge3iexu it 060po-
Hu. MoskitBo, 6yJ10 61 po3yMHO 3a00POHUTH €JIEKTPOHHIM 0C00aM KyITyBaTH Ta IPOABATH CLIbCHKOTOC-
[O/IAPCHKI 3eMJIi, HADKOTHKH, sIIEPHE [AIMBO Ta iHIi Hebe3IeyHi pedoBMHHM, BOTHEIAIbHY Ta iHITy 36porio,
a TaKOXK [IPOMUCJIOBI 00’€KTH, TIPU3HAYEH] ISt IX BUPOOHUIITBA.

Bucnosexu. Taxi ramysi mpaBa, sIK IpaBo iHTENEKTYaIbHOI BJJACHOCTI, IOTOBipHE TIPaBo, a TAKOXK 32K0-
HOJZIAaBCTBO ITPO JETIKTHY BifIMOBIATbHICTh MOKYTh 3a3HATH CYTTEBUX 3MiH Uepe3 HeOoOXiHICTh BUPIIUTH
BUKJIMKY, [IOB’13aHi 3 PO3BUTKOM IITYYHOTO iHTe eKTy. OZHIM i3 IJISIXiB aanTalii HagBHOTO IPABOBOTO
T0JIsI 10 HOBOI PEAIBHOCTI € i/1es1 Ha/[AHHS aBTOHOMHUM CUCTEMAM IIITYYHOTO IHTEJIEKTY TPABOCY6’ EKTHOCTI
Ta TIEPETBOPEHHSI 1X Ha €JIEKTPOHHIX 0Ci6. Y MailbyTHHOMY, KOJIH aBTOHOMHI PO3yMHi POGOTH JOCATHYT
PIBHSI IITYYHOTO 3arajibHOTO IHTENEKTY, 1Sl KOHIIEIIIisl MOKE CTATH OCHOBOIO /sl MACIITAGHOI IPABOBOI
TpaHchopMartii, moAiGHOT 0 TOSABH IOPUANIHIX 0ci6. BogHouac mpaBa eJeKTPOHHUX 0Ci6 MaioTh OyTH
obMexeHi B iHTepecax 3axucty (isuuHuX 0cib, cTpaTerivHuX rajuysei, HallioHaIbHOT Ge31eKH Ta 000POHH.
KpiM toro, o6MeskeHicTb iXHbOI IIPaBOCy(’€KTHOCTI Ma€ GYTH MOE[HAHA 31 CTPAXOBUM IOKPUTTSIM, a TAKOXK
06MEsKEeHOI0 BiIMOBIaIbHICTIO THX, XTO X CTBOPHUB.

KiouoBi ciioBa: uITyyHui iHTEJIEKT, IPaBOCy( €KTHICTD, eIeKTPOHHA 0c00a, BIIIKOLYBAHHS IITKOIH,
IHTeJIeKTyasbHa BIACHICTb.
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PRINCIPLES AND AREAS OF IMPLEMENTATION
OF STATE HOUSING POLICY IN UKRAINE

Abstract. The purpose of the article is to investigate the issues of state housing policy, to establish its
legal nature, to determine the characteristics and to provide suggestions aimed at updating the legislation
in the housing sphere.

Methodology. The dominant methodological approach in the study is a comparative legal approach,
which became the basis of understanding the content of such basic legal categories as “state housing
policy”, “housing fund”, “housing” and made it possible to identify their specific features and differences.
To understand and analyze the content of the norms of existing legislative acts regulating the procedure
of providing housing to the population, we used the normative-dogmatic method, and the method of system-
structural analysis allowed to find out the place of state housing policy in the system of state policy in general.

Results. 1t is determined that the Constitution of Ukraine requires the state to create a private-legal
basis for the implementation of housing rights, as well as public legal guarantees of protection of socially
disadvantaged citizens. The state housing policy is designed to ensure the realization of the rights
of an individual to housing. It has been established that inconsistent state housing policy entails the need
to apply the norms of civil law, social security law, administrative law in law enforcement activities in
relation to housing, rather than directly the norms of the Housing Code of Ukraine. The process of updating
the housing legislation of Ukraine requires a scientific justification of the conceptual foundations for
the implementation of housing policy in Ukraine, where a number of issues must be defined regarding
the concept of housing, housing relationships, their essence and place in the system of legal relations,
the ratio of housing legislation with the civil, the status of the participants of housing legal relations,
requires determination of compliance with the current legislation of Ukraine the needs of society.

Conclusions. Housing legislation needs to be updated on the basis of established international
norms and standards. To do this, it is necessary to take the following measures: 1) to provide socially
vulnerable segments of the population with social housing, in particular on the rights of commercial rental
(rental housing); 2) create conditions for increasing the level of housing availability for these categories
of the population depending on property status, place of residence, social characteristics; 3) to introduce
a competitive environment in the housing market; 4) ensure state regulation in monopoly markets for
utilities; 5) create financial mechanisms for the purchase of housing for certain groups of the population;
6) create an effective model of housing management. The Housing Code of Ukraine should focus on general
civil law provisions, taking into account the features, in particular: obligations arising in the process
of managing the housing stock, housing cooperatives, associations of co-owners of an apartment building;
features of civil liability of owners and users of apartments (houses), etc. The rights and obligations
of the owner of the dwelling, the rights and obligations of the persons living together with the owner in
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the dwelling belonging to him, in relation to housing and communal services, must be specially defined.
In order to avoid contradictions in the legal regulation in the field of housing relations, it is necessary to
repeal the regulations adopted before the adoption of the Constitution of Ukraine.

Key words: housing policy, housing, housing rights, Housing Code of Ukraine, update of housing

legislation, social housing.

1. Introduction

The current Housing Code of Ukraine (here-
inafter — HC) as a systematized normative act,
as well as the legislation adopted on its devel-
opment, does not meet the changes that have
occurred in society during the full-scale war.
The housing legislation in Ukraine is character-
ized by complete legal uncertainty, expressed in
fragmentation of legal regulation, the presence
of a large number of reference norms and norms
that have lost their regulatory influence.

To regulate legal relations in the sphere
of housing, the norms of different branches of law
are applied: a) civil law establishes the institu-
tions of contractual relations of commercial
rent, other transactions with housing, owner-
ship and other proprietary rights to housing;
b) social security law — the institution of social
housing; c¢) administrative law — the institu-
tions of registration of residence, housing con-
struction and urban development. The housing
legislation of Ukraine should provide a transi-
tion from the previous system of distribution
of the state housing fund to a system based on
the provision of conditions for the restoration
of the housing fund.

It should be stated that the system of norma-
tive acts, especially those adopted before 1990,
is not only obsolete, but also does not meet
the changes that have occurred in the socio-eco-
nomic development of the state, so it requires
immediate harmonization with normative acts
adopted after the completion of mass privatiza-
tion of housing in order to bring it to the mod-
ern realities of public life.

At different times a lot of attention was
paid to the development of housing legis-
lation, in particular by such scientists as
1. Biriukov, V. Hopanchuk, O. Dzera, Yu. Zaika,
I. Kucherenko, who mostly relied on the exist-
ing normative base of the Soviet period. The
works of Ye. Michurin, M. Sibilov, S. Slipchenko,
O. Sobolev, Ye. Kharytonov are directed to
the modern direction of development of civil-le-
gal regulation of housing relations.

The purpose of the article is to investigate
the issues of state housing policy, to establish its
legal nature, to determine the characteristics
and to provide suggestions aimed at updating
the legislation in the housing sphere.

2. The constitutional foundations of state
housing policy

The constitutional formula in
Article 47 of the Constitution of Ukraine estab-

lishes the right of every person to housing,
which is ensured by the state by creating con-
ditions under which every citizen will be able
to build housing, purchase it as property or take
it on lease. That is, it is about the private-legal
bases of realization of this right. At the same
time, the above norm also enshrines the possibil-
ity of citizens in need of social protection being
provided by the state and local self-government
bodies free of charge or for a fee available to
them in accordance with the law. Consequently,
another direction is the formation of norms
of the law of social security, in particular estab-
lishing the grounds for determining persons
in need of housing, the procedure for provid-
ing housing by the state (state housing fund)
and local authorities (communal housing fund),
as well as the conditions of such provision.

Separately, this norm of the Constitution
of Ukraine enshrines the guarantee of the impos-
sibility of forced deprivation of housing other
than on the basis of the law by a court decision.
This prescription should be scientifically recon-
sidered with respect to the current regulation
of the procedure of eviction from housing with-
out providing other living quarters.

Thus, the Constitutional Court of Ukraine
emphasized in its decision that there has to be
a fair balance between the guarantee of pro-
tection of the right of private property, includ-
ing against forced alienation without con-
dition of preliminary and full compensation
of its value (Part 5 of Article 41 of the Con-
stitution of Ukraine) and the constitutional
right of persons living in hostels to an adequate
standard of living for themselves and their fam-
ilies, which includes sufficient food, clothing
and housing (Article 48 of the Constitution
of Ukraine). Such a fair balance derives from
the requirements of Article 47 of the Consti-
tution of Ukraine. The legislator is obliged to
take into account that the person and the con-
ditions of his life are the purpose and the heart
of the constitutional order of Ukraine and are
recognized as the highest value (Preamble, part
one, article 3 of the Constitution of Ukraine). It
follows from the above that the legislator can-
not resort to such legislative regulation, which
would allow the forcible deprivation of housing
exclusively through the change of the owner
of the hostel, which could put individuals
and members of their families in an extremely
difficult social situation, incompatible with
their human dignity — one of the basic values
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of the constitutional system of Ukraine (Para-
graph 8 of the reasoning of the Constitutional
Court of Ukraine (Second Senate) of 20 Octo-
ber 2021 Ne 7-p(11)/2021).

Consequently, the Constitution of Ukraine
requires the state to create a private-law basis
for the implementation of housing rights, as
well as public-law guarantees for the protec-
tion of socially disadvantaged citizens. This
understanding is based on the fundamental
principle of state responsibility to the individ-
ual (Article 3 of the Constitution of Ukraine),
which consists mainly in the proper regulation
of social relations in accordance with the exist-
ing socio-economic conditions.

The Constitutional Court of Ukraine has
already drawn attention to the fact that the HC
was adopted before the Constitution of Ukraine
came into force, and therefore a number of its
provisions negate the essence of the constitu-
tional right of every person to housing, do not
meet the other constitutional foundations
of social and economic development of Ukrain-
ian society and the state, exclude the possibil-
ity of free acquisition by everyone of the right
of private ownership of residential property in
accordance with the law; provisions of the pre-
amble of the Code contradict parts one, two
of article 15 of the Constitution of Ukraine,
according to which public life in Ukraine is
based on the principles of political, economic
and ideological diversity, no ideology can be
recognized by the state as obligatory, so they
should be brought in line with the require-
ments of the Basic Law of Ukraine (Paragraph
3 of Clause 3 of the motivation part of the deci-
sion of 20 December 2019 Ne 12-p/2019).

3. The concept of state housing policy

The state housing policy is designed to
ensure the realization of the rights of every
physical person to housing. The tasks of housing
legislation are to regulate housing relations in
order to ensure the guaranteed right of citizens
to housing in conditions of its proper use.

The main principles of housing policy
include: equality of rights of people in choosing
the method of realization of the constitutional
right to housing; accessibility of housing; fore-
casting of directions, measures and ways of solv-
ing housing needs; stages of addressing housing
needs in accordance with state and regional pro-
grams (Kucherenko, Kucherenko, Zapatrina,
2012, p. 290).

Inconsistent state housing policy entails
the need in law enforcement activities to apply
the norms of civil law, social security law,
administrative law, but not directly the norms
of the Housing Code to legal relations in
respect of housing. Experts suggest that as
a consequence the code will cease to exist,
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and will be replaced by the Civil Code (the
institutions of the contract of commercial rent,
other transactions with housing, ownership
of housing), social security acts (the institution
of social housing) and administrative law (the
institutions of management and conservation
of housing).

It is believed that in order to bring clarity,
it is important to understand that the develop-
ment of civil law is not to regulate the entire
range of social relations in the sphere of hous-
ing. It is the new HC that will take into account
peculiarities of legal regulation in the housing
sphere and determine, in particular: obligations
arising during construction of housing, grounds
for the transfer of habitable residential apart-
ments to non-residential, legal regime of utili-
ties and societies of co-owners of an apartment
building, peculiarities of arising of ownership
rights to housing; peculiarities of civil liability
of owners and users of apartments (houses),
management of housing stock, legal regime
of social housing stock, etc.

The current stage of state housing policy is
characterized by haphazard elimination of con-
tradictions in the housing legislation, adoption
of new laws, changes and additions to the cur-
rent legislation of Ukraine, without a funda-
mental change in legislation.

Modern studies emphasize that the need
for housing is basic. Societies declare the right
to housing and guarantee access to it through
the instruments of state housing policy. The
reason for the difficulties in ensuring the right
to housing is the conflict between housing as
a “roof over one’s head” and as an economic
asset. The field of housing is also political, with
various interest groups defending their vision
of what “housing” is, what “housing problems”
are, and how to solve them (Fedoriv, Lomon-
osova, 2019, pp. 8, 18).

We should agree with O. Yuldashev, who
notes that “the main problems of public policy
that took place in the past and are observed
today, first, the lack of theoretical, ideological
principles, theoretical and philosophical foun-
dations, strategic guidelines for the formation
of public policy — development and adoption
of state policy decisions, and, secondly, the lack
of development of theoretical framework for
the practical implementation of public policy”
(Yuldashev, 2005, p. 9). Currently, there must
be a reform of housing legislation in order to
create equal conditions for the human right
to freely choose how to meet housing needs,
the formation of civilized market relations,
which depends on the stability of Ukrainian
society and the future of Ukraine.

Decree of the Verkhovna Rada of Ukraine
from December 24, 1999 approved the con-
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cept of sustainable development of settlements
and proposed to consider it the basis for
the development of regulations, programs
and projects to regulate the planning and devel-
opment of settlements.

In addition to the approved normative acts
the following was adopted: Decree of the Cabi-
net of Ministers of Ukraine from December 31,
2004 Ne 994-p; The order of the Cabinet of Min-
isters of Ukraine “On approval of the Concept
of the State target socio-economic program
of construction (purchase) of affordable hous-
ing in 2009-2016 years” of November 5, 2008
Ne 1406-p; Presidential Decree “On measures
for the construction of affordable housing in
Ukraine and improve the provision of housing
for citizens” of November 8, 2007 Ne 1077/2007;
as well as the Resolution of the Verkhovna Rada
of Ukraine “On urgent measures to ensure
the realization of the right of citizens to hous-
ing” of September 22, 2021 Ne 1766-1X. How-
ever, none of them has been finally implemented.

The Law of Ukraine “On Prevention
of the Impact of the Global Financial Crisis on
the Development of the Construction Industry
and Housing” enshrined many important pro-
visions for the further development of afforda-
ble housing are built and under construction
with state support residential buildings (com-
plexes) and apartments. Thus, in article 4
of this law the state support of affordable hous-
ing consists of the payment by the state of 30
percent of the cost of construction (purchase)
of affordable housing and /or providing a prefer-
ential mortgage loan.

State support in the amount of 50 per-
cent of the cost of construction (purchase)
of affordable housing and /or preferential mort-
gage loan is available to persons covered by
Article 10 of the Law of Ukraine “On Status
of War Veterans, Guarantees of their social pro-
tection”, as well as internally displaced persons,
which are covered by the Law of Ukraine “On
ensuring the rights and freedoms of internally
displaced persons”.

The existing model of housing pol-
icy, the basis of which is the Program
of construction (purchase) of affordable hous-
ing and the mechanism of cheapening the cost
of mortgage loans at the expense of the state, is
economically and socially inefficient, since it is
focused on providing state assistance in solving
housing problems of families with relatively
high incomes and does not meet the estab-
lished European criteria of social justice. Such
a narrow social orientation narrows the poten-
tial range of citizens who can use state assis-
tance in solving their housing problems, does
not allow the state to obtain the necessary eco-
nomic and social effect from the implementa-

tion of the current model of state housing pol-
icy. The strategic goal of state housing policy
should be to ensure that housing is affordable
not only to a narrow stratum of families with
high incomes, but also to families with average
incomes (Hnativ, 2016).

All of the above concepts are practically
non-normative in nature, defining the direction
of state policy, the development of the sphere
of personal belonging. To them should be added
such sources as: Decree of the Cabinet of Min-
isters of Ukraine “On improvement of ways
of youth housing construction” of October 28,
1996 Ne 1300; The main directions of the pro-
vision of housing for 1999-2005, approved by
Presidential Decree of July 15, 1999 Ne 856;
Forecast of development of state housing con-
struction for 2000-2004 years, approved by
the Cabinet of Ministers of Ukraine from
August 27, 2000 Ne 1347, etc. These issues can
only be resolved by law, as an act of supreme
legal force binding.

The process of updating the housing legisla-
tion in Ukraine requires a scientific justification
of the conceptual foundations for the imple-
mentation of housing policy in Ukraine, where
a number of issues must be defined regarding
the concept of housing, housing relationships,
their essence and place in the system of legal
relations, the ratio of housing legislation with
the civil, the status of the participants of housing
legal relations, requires determination of com-
pliance with the current legislation of Ukraine
the needs of society.

Recent changes that have occurred in
the economic and social sphere indicate the need
to reform not only housing legislation, but also
approaches to the protection of human rights in
housing. Modern authors proceed from the fact
that human rights is a multidimensional phenom-
enon, and therefore requires a study of the concep-
tual foundations of the housing rights of an indi-
vidual in Ukraine, regardless of whether he is
the owner of a dwelling, tenant, uses housing on
another civil law basis or is a family member
of the relevant person vested with the right.

The transition to the market economy
involves a change in the means of satisfying
housing needs. If until now the main form
of satisfaction of their needs was receiving free
housing built at the expense of the state, now
the rate is mainly on paid possession of the cit-
izens (Komarovska-Churkina, 2003, p. 420).
As rightly noted in the literature, no socio-eco-
nomic formation has not solved the housing
problem — complete satisfaction with housing
persons in need of better housing conditions.
This is one of the complex social problems,
which covers many aspects of social life. How-
ever, the transformation of the right to hous-
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ing from a declaration into an everyday reality,
the implementation of constitutional norms,
the realization of the housing rights of citizens,
unfortunately, causes considerable difficulties.
Some of these are mentioned in the Concept
of State Housing Policy. At the same time,
researchers draw attention to a number of eco-
nomic processes that have a negative impact
on the social environment (Hopanchuk, Zaika,
2003, p. 7).

Ye. Bersheda and Yu. Mantsevych proposed
a model of housing policy in Ukraine according
to the following: principles of a market econ-
omy; the state’s obligations to citizens in terms
of providing housing must be fulfilled, and not
just declared; social obligations of the state,
which do not correspond to market relations
and cannot be provided from the budget, should
be abandoned as undermining confidence in
the state; obligations established by laws to
provide citizens with housing from local budg-
ets, which must be accompanied by appropriate
transfers of funds from the state budget; pecu-
liarities of providing housing by departmental
characteristics, which should take place within
the budgets of departments (through the tem-
porary provision of service housing without
the possibility of privatization); creation of con-
ditions for the legalization and development
of the affordable rental housing market (Ber-
sheda, Mantsevych, 2016, p. 88).

4. Regulatory support for the reforms

The role of the state in the realization by cit-
izens of the right to housing has changed and is
not limited solely to the granting of housing.
Now the legal regulation is aimed at the possi-
bility of personal satisfaction by citizens of their
housing needs on a private-legal basis. Yu.
Sazonov and V. Yevsieieva note that the hous-
ing stock is distributed: private ownership —
80%, communal ownership — 11%, collective
ownership — 6%, state ownership — 3%. That
is, the regulatory framework, which is summa-
rized by the housing stock, applies only to 3%
of the objects of the housing stock (Sazonov,
Yevtieieva, 2013).

At the same time, modern civil legisla-
tion determines a person's free choice of how
to meet housing needs, the order of posses-
sion, use and disposal of housing. However,
since the destruction of the state and commu-
nal housing fund, the state has been unable to
create a full-fledged new legal system aimed
at regulating relations in the housing sphere.
Addressing the housing needs of citizens is one
of the most acute socio-economic problems in
Ukraine (Honcharenko, 2003, p. 3).

So far, no set of normative acts has been
adopted that would define the procedure for pro-
viding housing to citizens of different categories,
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either for a fee, free of charge, or for an affordable
fee, in various housing funds. At the same time
there is no differentiation of the procedure for
performing public duties, as well as the respon-
sibility of the state or local self-government
bodies for the state of provision of housing, dif-
ferentiation of conditions and standards, which
housing must meet. The focus of state housing
policy should be manifested in the development
of a single legal mechanism.

The Civil Code of Ukraine regulates
the right of ownership and other proprietary
rights of natural and legal persons to hous-
ing, the conditions of use of housing for hire,
the free choice of ways to implement hous-
ing rights of citizens on the basis of civil law
and the contract, its commercial use and other
related liabilities, the subject of regulation
which are relations, the object of which is hous-
ing. Since the adoption of the Law of Ukraine
“On Social Housing” (January 12, 2006),
the discussion about the autonomy of the exist-
ence of housing legislation (in particular, HC)
has not stopped. Formation of the modern code
requires defining peculiarities based on combi-
nation of private and public legal means of legal
regulation in housing sphere.

The implementation of market relations in
the housing sphere requires first of all the adop-
tion of a new Housing Code. Drafts of the Hous-
ing Code were developed by the Cabinet of Min-
isters of Ukraine and even published for public
discussion back in 2001. To overcome incon-
sistencies in housing legislation, the new Hous-
ing Code adopted by the Verkhovna Rada
of Ukraine on July 7, 2005, which was vetoed by
the President of Ukraine, proposed to develop
a draft law that would fully meet the mod-
ern needs of society. The new draft LCD was
adopted on November 5, 2010 only in the first
reading. Separately, we should note the need
for a scientific analysis of the Law of Ukraine
“On the De-Sovietization of the Legislation
of Ukraine”, which amends the Housing Code
of the USSR.

The focus of state housing policy should be
expressed in: the creation of real mechanisms
that provide an opportunity to obtain housing
for low-income citizens of Ukraine who do not
have housing or have an insufficient amount
of housing; legislative guarantee of hous-
ing rights to citizens of Ukraine; provision
and accessibility of housing; creation of condi-
tions for housing to persons who can meet their
housing needs on their own, and further manda-
tory formation of social purpose funds. In many
developed market economies, the housing stock
is municipal and private.

The question arises whether it is neces-
sary to establish the legal regime of the state
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housing fund, because the state should not act
as the owner of housing, and should provide
an opportunity for citizens to choose their own
legal ways of solving their own housing needs.

In order to achieve the objectives
of the LCD should not only regulate the prop-
erty, but also personal non-property relations
in the housing sector in the direction of deter-
mining the specifics, providing housing in
the context of adaptation of Ukrainian legis-
lation to the EU acquis to ensure an appro-
priate level of protection of human rights
and legitimate interests. Subjects of housing
relations must be able to establish subjec-
tive rights for themselves and assume duties
with observance of restrictions established by
the Law. Thus, the owner of housing is obliged
to respect the moral foundations of society,
not to harm the rights, freedoms and dignity
of other citizens, the interests of society, not
to violate the principles of good faith, fairness,
reasonableness, while respecting the limits
of the exercise of civil rights.

The trend of the modern period is a reduc-
tion of public influence on the private sphere
of law. However, a significant part of the mod-
ern legislation leaves the norms of public char-
acter, determining the order of management
of the housing fund, its maintenance, state con-
trol over the use and safety of the housing fund,
regardless of its type and purpose. Therefore,
housing legislation cannot be a mechanical set
of norms, but is formed on the basis of legal prin-
ciples of housing law, which predetermine not
the form of existence, but mainly the content
and determining the limits of the right, outside
of which it is not of a legal nature.

The development of housing legislation
involves the establishment of unified method-
ological approaches, principles and features
of different in their legal nature and the purpose
of the objects of the housing fund. It is neces-
sary to develop a unified terminological toolkit
by specifying the objects of the housing stock,
the application of undefined legal concepts:
the moral foundations of society, abuse of law,
public policy, the principles of justice, good
faith, reasonableness, etc. In rulemaking activ-
ities quite often concepts are applied without
a clear distinction between them and without
observing, when applying it in legislative acts,
certain identical criteria determining the lim-
its of the exercise of civil rights. This problem

is complex and its solution practically concerns
both the substantive private law and the pro-
cedural law, which determines the mechanism
of its application.

3. Conclusions

The current housing legislation of Ukraine
is not effective enough and does not allow to
fully protect the rights of citizens for adequate
housing needs. Existing legislative and other
normative acts on a private law basis are in
need of radical changes. It is necessary to
update the housing legislation on the basis
of established international norms and stand-
ards; to provide socially vulnerable segments
of the population with social housing, includ-
ing on the rights of commercial rent (rental
housing); creation of conditions for increasing
the level of accessibility of housing for catego-
ries of the population, depending on property
status, place of residence, social characteris-
tics; introduction of a competitive environment
in the housing service market; ensuring state
regulation on the monopoly markets of public
services; creation of financial mechanisms for
the purchase of housing for certain population
groups; creation of an effective model of housing
stock management.

The new Housing Code of Ukraine must take
into account all peculiarities of legal regulation
of housing legal relations and solve the problem
of parallel application of different norms of cur-
rent legislation. The code should concentrate
general civil-law provisions with consideration
of peculiarities, in particular, obligations arising
during management of housing funds, housing
and construction cooperatives, associations
of co-owners of an apartment building, peculi-
arities of civil-law liability of owners and users
of apartments (houses) and the like. The rights
and obligations of the owner of the residential
premises; the rights and obligations of the per-
sons living together with the owner in the res-
idential premises belonging to him for housing
and communal services must be specifically
defined separately.

In order to avoid contradictions in legal reg-
ulation in the sphere of housing legal relations it
is necessary to abolish normative acts adopted
for adoption of the Constitution of Ukraine.
Housing legislation does not allow to ensure
the right of citizens to housing. In the absence
of a vision to solve the problem of the existence
of queues for housing or compensation.
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3ACAJIM TA HAITPSIMU PEAJIIBAIII )
JEPKABHOI 5KUT/IOBOI IIOJITUKU B YKPATHI

Anorauis. Memoro cmammi € JIOCJiUKeHHS] TUTaHb JIeP;KAaBHOI XKUTIOBOI MOMITUKH, 3'ICyBaHHS 11
IPaBOBOI IPUPO/IM, BUBHAYEHHS O3HAK TA HA/IAHHS TIPOTIO3UILii, CIIPIMOBAHUX HA OHOBJIEHHS 3aKOHO/IaB-
CTBa B XKUTJIOBIH cepi.

Memoou docnidncenns. JIoMiHYIOUNM y METOOJIOTIT ¥ TIPOBEICHOMY JOCTIIKEHH] € TIOPiBHSIBHO-
[PABOBUIA Ii/Xi/l, IKUI CTAB OCHOBOK PO3YMiHHsI 3MICTY TaKux 0Aa30BUX [PABOBUX KaTEropiil, K «1ep-
JKaBHA JKUTJIOBA TOJITUKAY, «KUTJIOBUH (DOHI», «KUTIO», i IaB MOKJIUBICTb BUSBUTU iXHi crierudiy-
Hi 0co6aMBOCTI Ta BigMiHHOCTI. [/ pO3yMiHHA ¥ aHAMI3y 3MiCTy HOPM YMHHUX aKTiB 3aKOHOJABCTBA,
SIKe PETJIAMEHTYE MOPSAIOK 3a0e3IeUeHHsI JKUTIOM HACEIEHHS, BUKOPUCTAHO HOPMATHBHO-I0TMATHIHUIA
METOJI, 2 METOJ[ CUCTEMHO-CTPYKTYPHOTO aHAJI3y IaB 3MOTY 3'sICyBaTH MicCIle JIeP/KaBHOI JKUTIOBOI 1OJIi-
TUKU B CUCTEMi JIep;KaBHOI TIOMTI THKH 3aTaIOM.

Pesynvmamu. Buznaueno, mo Konctutyiiss Ykpainu BUMarae BiJi iepskaBu CTBOPEHHS TIPUBATHO-
[PaBOBKX 3acajl peasisallii JKUTIOBUX IIPaB, a TAKOXK MyOJIYHO-IPABOBUX TaPAHTINl 3aXKMCTY COLIAIbHO
HezabesneueHnx rpoMajiat. JlepkaBHa JKUTIOBA TOMITHKA [PU3HAYEHA [UIsl 3abe3TedeH st peasisanii
npas (pisuyHOi 0cOOM Ha KUTIO. BCTAHOBIIEHO, 110 HEMOCIII0BHA €P/KABHA JKUTIOBA MOJITUKA 3yMOB-
JIIOE HeOOXiIHICTh 3aCTOCOBYBATHU Y MPABO3ACTOCOBHIi AISIBHOCTI 10 MPABOBIAHOCHH OO0 KUTJIA HOP-
MU I[UBUIBHOTO TPaBa, MPABa COIATBHOTO 3a0e31edeH s, aIMiHICTPATUBHOTO TIpaBa, a He Oesmocepes-
Hbo HOpMHU JKUTI0BOTO KOZtekey Ykpainu. [Ipoiiec OHOBJIEHHS BITUM3HSIHOTO JKUTJIOBOTO 3aKOHO/IABCTBA
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notpeby€e HayKOBOTO 00T PYHTYBAaHHs KOHIIETITYaIbHIX 3acal 3/iiICHEHHS JKUTIOBOI TTOJIITUKU B YKpaiHi,
Jie Ma€ OyTH BU3HAYEHA HU3KA IIUTAHb MO0 MOHATTS KUTJIA, JKUTJIOBUX BIIHOCKH, IX CyTHOCTI Ta MicCIist
B CHCTEMi IPaBOBIHOCKH, CIIiBBIIHOIIEHH )KUTJI0BOTO 3aKOHO/[ABCTBA 13 IIUBLIBHUM, CTATYCy YYaCHUKIB
JKUTIOBUX TPpaBoBigHOCHH. HeoOXijiHe TakoK BUSHAYEHHS BIIIIOBIIHOCTI YMHHOTO 3aKOHOJIABCTBA YKpa-
iHM oTpebam CyCIinbCTBa.

Bucnoexu. OHOBJIEHHS KUTJIOBOTO 3aKOHOIABCTBA MOTPIOHO 3/1iliCHIOBATU HA OCHOBI BCTAHOBJIEHHUX
MIKHAPOIHKUX HOPM i cranaapTiB. Jl1st 11boro HeoOXizHO 3ilicHITH Taki 3axou: 1) 3abe3meynTy coliab-
HO BPA3JIMBi BEPCTBU HACEIEHHS JKUTJIOM COIiaJbHOTO TPU3HAYEHHS, 30KPEMa Ha MpaBax KOMEPIHOTO
HaiiMy (OpeH/ JKUTJIA); 2) CTBOPUTU YMOBH IS IiIBUIIECHHS PiBHS OCTYIHOCTI XKUTJIA JUIS IIUX KaTe-
TOpill HaceJIeHHs 3aJIE5KHO Bijl MAITHOBOTO CTaHY, MiCIls TIPOKUBAHHS, COIIATbHUX 03HAK; 3) 3aIIPOBAIUTH
KOHKYPEHTHE CepeIoBHIIE Ha PUHKY 00CTYTOBYBAHHS JKUTJIA; 4) 3a0e31eUnTH [IepKaBHE PEryIIOBAHHS Ha
MOHOIIOJIbHUX PUHKAX KOMYHAJIbHUX TIOCJIYT; 5) CTBOPUTH (HiHAHCOBI MEXaHi3MU MPUAGAHHS KUTJIA JJIs1
OKpeMUX TPYTI HacesneHHsT; 6) cTBOPUTH eDeKTHUBHY MOJIENb YIIPABIiHHS KUTI0BUM QoHmoM. Y JKutio-
BOMY KOZIeKCi YKpaiHU MaioTh Oy TH 30Cepe/ikeHi 3araibHi UBIIBHO-TIPABOBI TTOJIOKEHHS 3 YPAXyBAHHSIM
0co6IBOCTEl, 30KpeMa: 30008 s13aHb, 1110 BAHUKAIOTD Y TIPOIIEC] YIIPABIIHHS KUTI0BUM (HOHIOM, JKUTIO-
BO-0y/IiBEJIbHUME KOOIIEPaTHBAMU, TOBAPUCTBAMH CIIiBBJIACHUKIB 6araTOKBAPTUPHOTO JKUJIOTO OYIUHKY;
0C0GIMBOCTI IIMBLIBHO-TIPABOBOI BIIOBIAAILHOCTI BIACHUKIB | KOPUCTYBauiB KBapTup (OyAMHKIB) TOLIO.
OxpeMo MaoTh OyTH CIIEI[ialbHO BU3HAYEH] [PaBa Ta 000B’SI3KU BJIACHUKA JKUJIOTO PUMIIIIEHHS, [IPaBa
i1 060B’s13K1 0Ci0, AKi POKUBAIOTH CITILHO 3 BJIACHUKOM Y HATIEKHOMY HOMY JKUJIOMY TIPUMIIIEHHi, 010
’KUTJIOBO-KOMYHAJIPHUX IOCJYT. 3 MeTOI0 YHUKHEHHS CyIlepevyHOCTell TPaBOBOTO PETYJIOBAHHS y cde-
pi JKUTJIOBUX TIPABOBITHOCKH BapTO CKACYBATH HOPMATUBHI aKTH, IPUIHATI 110 yxBaseHHs KoHcTuTyii
Yrpainm.

Kiio4oBi ciroBa: JKUT/I0Ba TOITHKA, TIPABO HA JKUTJIO, KUTJIOBI mpaBa, KuToBuil Kojeke YKpaiuw,
OHOBJICHHSI )KUTJIOBOTO 3aKOHOZIABCTBA, JKUTJIO COIiaIbHOTO NPU3HAUCHHS.

The article was submitted 11.03.2022

The article was revised 04.04.2022
The article was accepted 25.04.2022

33



2/2022
COMMERCIAL LAW AND PROCESS

UDC 346.3
DOI https://doi.org/10.32849,/2663-5313/2022.2.04

Anatolii Ishchuk,
Junior Researcher, Academician F. H. Burchak Scientific Research Institute of Private Law and
Entrepreneurship of Nationality Academy of Law Sciences of Ukraine, 23-a, Rayevsky str., Kyiv,
Ukraine, postal code 01042, ishuk.anatoli@gmail.com

ORCID: orcid.org/0000-0002-1439-654X

Ishchuk, Anatolii (2022). Types of international electronic contracts and areas of their application.
Entrepreneurship, Economy and Law, 2, 34—39, doi https://doi.org/10.32849,/2663-5313/2022.2.04

TYPES OF INTERNATIONAL ELECTRONIC
CONTRACTS AND AREAS OF THEIR APPLICATION

Abstract. The purpose of this scientific work is a general study of the main features of international
electronic agreements and areas of their application.

Research methods. The work is performed using general and special methods of scientific knowledge.

Results. Some of the main features of international and electronic agreements are analysed, singled
out and characterized. As a result, conclusions about the features of international electronic agreements
are made. Some of the main areas of application of international electronic agreements with examples
of their actual use are indicated.

Conclusions. It is established that although international electronic contracts are a variety of ordinary
civil or commercial contracts, they have specific features, including a special procedure for concluding
a contract, the need to correctly determine the time of the contract, special requirements for the law
applicable to legal relations, features of the content of the agreement, the need for an arbitration clause,
the special scope of international (or foreign economic) agreements, and the special composition of their
subjects. It is also stated that given the relentless development of everything around us, contracts are
gradually evolving into electronic form. This greatly simplifies the interaction between legal entities,
“erases” the borders between countries in the commercial sphere, promotes the development of export-
import operations in countries. Currently, the most popular areas of application of international electronic
contracts are: trade (commercial) sphere, where the most common international agreements concluded
in electronic form are contracts of sale, supply, lease; service industry; banking, where the most common
contracts are contracts for banking services, for opening and maintaining a bank account, credit and loan
agreements, mortgage agreements.

Key words: international agreement, electronic agreement, types of international electronic
agreements.

1. Introduction

Taking into account the rapid development
of e-commerce due to the relentless integra-
tion of digital technologies in the field of trade,
commercial contracts concluded through
information and telecommunications systems,
i. e., so-called electronic contracts, are becom-
ing increasingly popular. Electronic contracts
have gained popularity due to their versatil-
ity, non-attachment to place and time, ease
of conclusion and the fact that the conclusion
of such contracts instead of paper form signif-
icantly expands the horizons of cooperation
between contractors, even from different places
the world.

The use of electronic contracts and informa-
tion technology in general has led to a significant
transformation of business models and the emer-
gence of its virtually new type — e-business. Infor-
mation technology is not only a way of exchang-

34

ing information but also a way of interaction
between producers and consumers for the fur-
ther purchase and sale of goods or, for example,
the provision of services.

Such contracts are gaining popularity in
the field of foreign economic activity because
concluding an electronic contract is much
easier than concluding a standard paper one,
especially when it comes to situations where
the counterparties are hundreds or even thou-
sands of kilometres apart. Speaking about
the features of international electronic con-
tracts, for a more detailed and specific study,
we should consider the features of interna-
tional contracts and the features of electronic
contracts separately, because the combina-
tion of their traits actually forms the essence
of “international electronic contracts”. Thus,
the purpose of this article is to conduct gen-
eral study of the main features of interna-
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tional electronic agreements and areas of their
application.

2. Main features of the conclusion proce-
dure for the electronic contracts

Ukrainian law interprets an electronic
agreement as an agreement between two or
more parties aimed at establishing, changing, or
terminating civil rights and obligations and is
executed in electronic form (Law of Ukraine
“On e-commerce” of September 3, 2015 Ne 675-
VIII (Verkhovna Rada of Ukraine, 2015)).
Thus, the form of such transactions is elec-
tronic, and this leads to many features of such
agreements and factors that should be taken
into account when concluding them.

Among the features of electronic contracts
are usually distinguished:

1. Special procedure for concluding a contract.
Since electronic contracts are by their nature
one of the types of civil contracts, the procedure
for concluding them, like any other contract,
takes place in several stages. Traditionally, in
the science of civil law and, as a consequence, in
the legislation of Ukraine, there are two stages
of concluding a civil contract — offer and accept-
ance. Moreover, the place and moment of con-
cluding the contract largely depend on how
the offer was made and the acceptance was
done, which are also peculiar features that char-
acterize electronic contracts (Filatova, 2017,
pp. 65-66).

However, the procedure for concluding
an electronic contract still has some particu-
larities compared to the standard procedure. In
general, an offer is a proposal to enter into a con-
tract. However, the offer to conclude a contract
will not always be considered an offer, it depends
primarily on the requirements set out in the leg-
islation of a state. Usually, the offer to conclude
a contract should contain everything that
will contain the future contract, i. e., it should
establish its main features, and, in addition,
the offer should reflect the intention to con-
clude the contract. The term “offer” in the Civil
Code of Ukraine (hereinafter — CCU) means
a proposal to enter into an agreement that can
be made by each party to the agreement (Ver-
khovna Rada of Ukraine, 2003). The legislator
in the CCU immediately provided for the pos-
sibility of sending an offer via the Internet, not-
ing in particular that the proposals to enter into
a contract are, in particular, documents (infor-
mation) posted on the Internet, which contain
essential terms of the contract and the proposal
to enter into a contract with everyone who
applies, regardless of the presence in such doc-
uments (information) of an electronic signature
(Verkhovna Rada of Ukraine, 2003).

At the same time, with the development
of e-commerce, there is a problem with situa-

tions where the offer is addressed to an indefi-
nite number of people, such as via the Internet.
In this case, the legislator made a reservation in
Article 641(2) of the CCU, that “advertising
or other proposals addressed to an indefinite
number of persons are an invitation to make
proposals to conclude a contract, unless other-
wise stated in advertising or other proposals”
(Verkhovna Rada of Ukraine, 2003). However,
even when concluding a contract on the Inter-
net, there are exceptions to the offer. In particu-
lar, Article 699 of the CCU, which regulates
the specifics of retail contracts, tells us that
the offer of goods in advertising, catalogues,
and other descriptions of goods addressed to
an indefinite number of persons, is a public
offer to enter into an agreement, if it contains
all the essential terms of the contract. Also,
the proposal to enter into a contract (offer)
includes the display of the product, display
of its samples or providing information about
the product (descriptions, catalogues, photos,
etc.) at the point of sale, regardless of price
and other essential terms of the contract of sale,
except when the seller has clearly determined
that the product is not intended for sale (Verk-
hovna Rada of Ukraine, 2003).

As for the relevant legislation of Ukraine
on electronic contracts, it should be noted
that the Law of Ukraine “On e-commerce” has
a slightly different interpretation and under-
standing of the offer and invitation to make
an offer. Pursuant to Article 11(4) of this Law,
an offer to enter into an electronic contract
(offer) may be made by sending a commercial
electronic message, posting an offer on the Inter-
net or other information and communication
systems, which actually means that the offer
may be placed on any website and addressed to
an indefinite circle of people (Verkhovna Rada
of Ukraine, 2015).

Thus, in the process of concluding elec-
tronic contracts, in fact, there is another possi-
ble element — a proposal (or invitation) to make
proposals to conclude a contract. This concept
significantly affects the definition of another
feature of electronic contracts, namely the time
of conclusion of the contract.

As for the second component of the proce-
dure for concluding a contract — acceptance,
it should generally have two components. The
first one — acceptance must be complete, i. e.,
consent must be given to all proposed terms
of the offer. The second is that it must be uncon-
ditional, i. e., it must not change the offer and set
new conditions. However, given the specifics
of electronic contracts, along with the content
of the acceptance, it is important to highlight
the requirements for its form of expression. As
modern technology allows you to sign contracts
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with a few “clicks”, there is a lot of controversy
about the requirements to the form of accept-
ance. In addition, if the contract is concluded
using information and telecommunication sys-
tems, it is important to make it clear to the con-
tractor that the offer or acceptance was sent by
a competent person, for example from an official
e-mail address, official means of communication
or using document exchange services such as
“Medok” or “Vchasno”.

2. The moment of concluding the contract.
As for the moment of concluding the contract,
it depends entirely on the successful exchange
of messages containing the offer and acceptance.
Everything is more or less clear with paper
contracts — they are usually considered con-
cluded from the moment of their physical sign-
ing by the parties, or from the date specified in
the contract itself. But the main problem, that
arises when determining the time of conclusion
of an electronic contract — determining the time
of the exchange of messages. This means deter-
mining the time of acceptance of the offer. With
the development of new technologies, this issue
is becoming important, because a timely offer
may not be accepted by the recipient for reasons
beyond his control, such as technical problems
with the service to which such messages are
transmitted. In such cases, as a general rule,
the message is considered received, but it is not
possible to physically read it. Different theories
of determining the moment of the conclusion
of the contractlead to disputes between scholars,
and require detailed study (Filatova, 2017, pp.
73-74). Domestic legislation in the Article 16
of the Law of Ukraine “On e-commerce” indi-
cates that unless otherwise provided by law or
contract, electronic document (notice) is con-
sidered sent by the subject of electronic com-
merce at the time when such document (notice)
is transmitted outside of the information system
of the entity or the person authorized to send it.
Unless otherwise provided by law or contract,
an electronic document (notice) is considered
received by the subject of electronic commerce
at the time when such document (notice) is
received by the information and communica-
tion system of the subject (Verkhovna Rada
of Ukraine, 2015).

As one can see, according to the Ukrainian
law, an electronic document (message) is con-
sidered to be received even when the document
was sent to the recipient’s email address, while
it can be sent by the system to the “Spam” folder,
which will make it difficult to find him, or will
not allow you to get acquainted with him at all.

3. Manifestations of the international
nature of electronic contracts

As for the features of the “international”
component of the concept of “international
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electronic agreements”, among the features that
characterize international agreements are usu-
ally distinguished:

1. Special requirements for the law to be
applied to the legal relationship. As a gen-
eral rule, when concluding and determining
the content of the agreement, the parties are
guided by the law of the country of their choice
or subsequent agreement. Problems arise
only when the law applicable to the specific
legal relationship of the parties is not defined
by them. National law on the procedure for
choosing the law applicable to legal relations
in the absence of agreement of such law by
the parties is defined in Article 32 of the Law
of Ukraine “On private international law”,
which provides that in the absence of a choice
of law, the law that is most closely connected
to the transaction applies to the content
of the transaction. Unless otherwise provided
for or arising from the terms, substance or cir-
cumstances of the case, the transaction is more
closely connected to the law of the State in
which the party, who must do the performance,
which is crucial for the content of the transac-
tion, has its place of residence or location (Verk-
hovna Rada of Ukraine, 2005).

The concepts of “closest connection with
the transaction” and “the party, who must
perform the execution, which is crucial for
the content of the transaction” is specified by
the legislator in Article 44 of the same Law,
which actually states which party is consid-
ered a party of such performance, crucial for
the content of the transaction and the criteria
for determining the law that has the closest con-
nection with the transaction (Verkhovna Rada
of Ukraine, 2005).

2. Features of the content of the contract.
Along with the usual components of the con-
tract, such as: name, contract number, date
and place of its conclusion, name of the par-
ties, subject of the contract (and its quanti-
tative and qualitative characteristics), term
of the contract, price and total contract amount,
payment terms, the order of acceptance-trans-
fer of works, services or goods, the procedure
for filing complaints, liability of the parties,
force majeure, legal addresses of the parties,
their payment and postal details, an extremely
important component of such agreements is
the arbitration clause, where the parties must
choose an arbitration institution which will
resolve the dispute, the legislation that will
govern the dispute, venue, composition, lan-
guage of arbitration procedure. The arbitration
clause must be binding and not contrary to
other terms of the contract.

3. The special scope of international (or
foreign economic) agreements and the special
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composition of their subjects (Saksonov, 2012,
pp. 254-259).

Thus, analysing some of the main features
of international and electronic agreements, we
can conclude that the main features of interna-
tional electronic agreements are a special pro-
cedure for concluding a contract, the need to
correctly determine the time of the contract,
special requirements for the law applicable to
the relationship. the presence of an arbitration
clause, the special scope of international (or
foreign economic) agreements and the special
composition of their subjects.

4. The current state of distribution
of electronic forms of transactions in
the world economy

After describing the features of international
electronic contracts, it is worth noting the main
areas of the application of the latter. Today
it is difficult to imagine the sphere of human
life, which would not be transformed under
the influence of general scientific and techno-
logical progress, in particular the commercial
sphere, banking, services, insurance, and others.

In our opinion, the most popular field
of application of electronic international agree-
ments is the commercial sphere. World trade
is constantly evolving because there will be no
growth without its development. Moreover,
a significant part of the economy of any country
is export-import operations, and with the devel-
opment of information and telecommunications
systems, the implementation of export-im-
port operations on the basis of relevant agree-
ments becomes easier and, consequently, more
popular. Obviously, it is quite convenient to
be able to buy French perfume, Italian wine,
or an American car while physically you are
in front of a laptop or smartphone screen in
Ukraine. In the commercial sphere, the most
popular types of international electronic con-
tracts, as always, are contracts of sale and sup-
ply. At the same time, international electronic
contracts in the commercial sphere are mostly
made in the form of acceptance of a public offer
by the other party to the contract, but business
entities are increasingly using the electronic
form of the contract to conduct foreign eco-
nomic activity.

In addition, given the increase in demand
and the promotion of virtual assets and cur-
rency, it is becoming increasingly common to
enter into sales contracts, the subject of which
are virtual assets or currency. And given the spe-
cifics of the subject of the agreement, such agree-
ments are mostly concluded in electronic form
and are international in nature. Moreover, in
demand are sales contracts subject of which is
specific intellectual property, such as websites,
commercial profiles on social networks, etc.

Such a phenomenon as the lease of equipment,
which may be in the nature of an international
agreement and is mostly concluded in electronic
form, is also gaining momentum in the com-
mercial sphere. This means renting equipment
for hosting the site, or renting equipment for
hosting a server, which in one way or another is
needed to large enterprises, and for one reason
or another (availability, capacity, cost) cannot
be rented in Ukraine.

International electronic contracts are also
widely used in the field of service provision. It
is quite convenient when looking for a specialist
to perform certain works and provide services,
you are free from limits of your country of res-
idence. However, this only applies to those ser-
vices or works that can actually be performed
without being tied to a specific location. Cur-
rently, the IT sphere is actively developing in
this direction, where specialists, being territori-
ally in Ukraine, can perform work for customers
from anywhere in the world. Graphic designers,
copywriters, consulting specialists, lawyers,
advertising specialists, and many other pro-
fessionals who can provide services or perform
work without being tied to a specific location
can also work this way.

The trend of modernization of contractual
relations has not escaped the banking sector.
The possibility of concluding electronic con-
tracts in the banking sector, although not every-
where in full scope, but exists. It is understood
that a large number of banks are gradually con-
sidering the possibility of moving to the elec-
tronic sphere, but now it is common when a cus-
tomer is offered to leave an online application
to open an account, and only then, after review-
ing the application, the bank still requires you
to physically come to the nearest branch to
continue cooperation with bank and the final
opening of accounts and signing the necessary
agreements.

Moreover, many foreign banks allow you
to open accounts online without the need for
a physical presence in the bank. For exam-
ple, the UK Bank HSBC, which also operates
in the US, Hong Kong and a number of other
countries, offers to open an online account for
UK or European Union citizens by sending
the necessary photos of documents and provid-
ing complete and comprehensive information
about yourself (HSBC UK, 2022). WELLS
FARGO, USA (WELLS FARGO bank, 2022),
and DISCOVER, USA (Discover Online Bank-
ing, 2022) also provide the opportunity to open
a savings or checking account online, apply for
a loan or credit online.

Switzerland is the most loyal country to
open online accounts without physically con-
tacting a bank. For example, UBS bank has
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repeatedly been named the best asset manage-
ment bank at the Euromoney Awards for Excel-
lence. According to the information posted on
the site, all you need to do to open an account
is: 1) select the banking package of your choice
online and enter your personal details; 2) down-
load the “UBS Welcome” app from the App
Store / Google Play and have your passport /
ID ready for online verification. You can sign
the contract directly online in the app. It is also
possible to sign all the necessary agreements in
the application, i. e., in electronic form, of course,
after the authentication procedure (UBS me —
the individual banking package, 2022).

Thus, in fact, the most common contracts
concluded in the banking sector in electronic
form are contracts for banking services, for
opening and maintaining a bank account, credit
and loan agreements, mortgage agreements.

5. Conclusions

Summarizing the above, one can state that
although international electronic contracts are
a variety of ordinary civil or commercial con-
tracts, they have some particularities, includ-

ing a special procedure for concluding a con-
tract, the need to correctly determine the time
of the contract, special requirements for the law
applicable to legal relations, features of the con-
tent of the agreement, the need for an arbitration
clause, the special scope of international (or for-
eign economic) agreements and the special com-
position of their subjects. Given the relentless
development of everything around us, contracts
are gradually moving into electronic form. This
greatly simplifies the interaction between legal
entities, “erases” the borders between countries
in the commercial sphere, promotes the devel-
opment of export-import operations in coun-
tries. Currently, the most popular areas of appli-
cation of international electronic contracts are:
trade (commercial) sphere, where the most
common international agreements concluded
in electronic form are contracts of sale, supply,
lease; service industry; banking, where the most
common contracts are contracts for banking
services, for opening and maintaining a bank
account, credit and loan agreements, mortgage
agreements.
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BUIA MIZKHAPO/THUX EJIEKTPOHHIX KOHTPAKTIB
TA COEPU IX 3ACTOCYBAHHA

AHotauis. Memoto po6omu € 3arajibhe JHOCJIUKEHHSI OCHOBHUX O3HAK MIKHAPOIHUX €JEKTPOHHUX
JIOTOBOPIB Ta cep iX 3aCTOCYyBaHHS.

Memoou docaidncennsn. PobGoTy BUKOHAHO 3 BUKOPUCTAHHSIM 3arajlbHOHAYKOBHMX 1 CIIEI[ialbHUX
METO/[iB HAYKOBOT'O T1i3HAHHS.

Pe3ynvmamu. BruokpemieHo, 0XapakTepr30BaHO I MPOAHATI30BAHO EsAKi 3 OCHOBHUX O3HAK MiX-
HApOIHKX Ta eJEKTPOHHUX JOTOBOPIB, Ha OCHOBI YOTO 3pOOJEHO BHCHOBKHU PO O3HAKM MiZKHAPOIHUX
€JIEKTPOHHMX JIOTOBOPIB. 3a3HaueHO O/IHI 3 OCHOBHUX cep 3acTOCYBaHHS MIKHAPOAHUX €JEeKTPOHHUX
JIOTOBOPIB i3 TIPUKJIAIaMU iX PeaTbHOTO BUKOPHCTAHHSI.

Bucnoexu. BcraHoBieHO, 1110 X042 Mi’KHAPO/IHI €JIEKTPOHHI JOTOBOPU (haKTHYHO € Pi3HOBUIOM 3BU-
YA HUX UBIIBHIUX YK TOCIIOAAPCHKIX JIOTOBOPIB, TPOTE BOHU MAIOTh HU3KY 0COOIUBOCTENL, 30KpeMa: 0Co-
GJIMBY TIPOLIEAYPY YKJIAIEHHS JOrOBOPY, HEOOXIAHICTh NPABMJILHOTO BU3HAYCHHS MOMEHTY YKJIaJeHHS
JIOTOBOPY, OCOOINBI BUMOTH J[0 TIPaBa, 110 Oy/ie 3aCTOCOBYBATUCS 10 TIPABOBIAHOCKH, 0COOMMBOCTI 3MICTY
JIOTOBOPY, HEOOXiIHICTD HASIBHOCTI B HHOMY apOiTpa;KHOTO 3acTepeskerHs, 0cobauBy chepy Aii MizKHApOI-
HuX (260 30BHINIHBOEKOHOMIUHHUX) JOTOBOPIB Ta 0COOIMBUIA CKaz X cy6'eKTiB. TaKOK CTBEPAKYETHCS,
1110 3 OIVISIIy HA HEBIIMHHUI PO3BUTOK YCHOTO, 1[0 HAC OTOYYE, JI0TOBOPHU TIOCTYIIOBO TIEPEXOIATD B €JIeK-
Tponny dopmy. Ile 3HauHO crpolLye B3aEMOIiI0 Cy0'€KTIB TOCIIOAAPCHKOI AiS/IBHOCT, «CTUPAE> KOPAOHH
MiX KpaiHaM7 B KOMePIiiiHIl cdepi, CTIPIsie PO3BUTKY eKCIOPTHO-IMIOPTHUX OTlepaiil y kpaiax. Hapa-
3i HaltnonyJ ApHimuMu cepamu 3acTOCYyBaHHS Mi’KHAPOHUX €JIEKTPOHHUX KOHTPAKTIB € TaKi: TOProsa
(xoMepiriitna) cdepa, e HAUTOMUPEHIMMMI Mi>KHAPOJAHUMHU JOTOBOPAMH, MO YKJIAJAIOTHCS B €JIEKTPO-
HHiil popMi, € 10TOBOPHU KYIIBJII-TIPOAAKY, TOCTABKHU, OpeH/u; cepa mociyr; GaHKiBCbKa cepa, Je Hail-
HOIIMPEHIINMHU JIOTOBOPAMHU € JIOTOBOPU Ha OaHKIBChbKe 0OCJHYrOBYBaHHsI, HA BiIKPUTTS Ta 06CIyroBYy-
BaHHs1 GAHKIBCHKOTO PaXyHKY, IOTOBOPH KPEUTY il O3UKH, iTOTEYH] JOTOBOPH.

KiouoBi cioBa: MisKHAPOJHUIT OTOBIP, €JEKTPOHHUIA JOTOBIP, BUAN MiKHAPOIHUX €JIEKTPOHHUX
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LEGAL NATURE OF THE CONTRACT
FOR HOUSING AND UTILITY SERVICES

Abstract. Purpose. Housing legislation in Ukraine is characterized by complete legal uncertainty,
which is manifested in fragmented nature of legal regulation, a bulk of reference rules and norms that have
lost their regulatory effect. The right of a tenant to receive housing and utility services shall be implemented
by concluding various civil law contracts. The concept and legal nature of housing and utility services,
their features and varieties, correlation between concepts of “housing and utility services” and “utility
services” are studied. Housing and utility services may be included in a subject matter of a contract, or
a contract for housing and utility services may regulate the whole complex of utility services.

Research methods. General scientific and special methods of cognition were used to accomplish
the tasks of the work.

Results. The classification features of contracts for housing and utility services are specified. It is
proved that contracts for housing and utility services belong to public contracts. In particular, contracts
for heat, hot water and centralized water supply, sewerage and household waste management, as well
as relations arising in the process of providing services for the supply and distribution of electricity
and natural gas in apartment buildings meet the characteristics of public contracts. It is argued that
the classification of contracts for services by the criterion of the subject matter of the contract requires
disclosure of characteristics of legal regulation of certain types of contracts for utilities and housing
services.

Conclusions. Inconsistencies between norms of civil and housing legislation concerning the provision
of housing and utility services can be eliminated by unification, systematization of regulations, building
a system that regulates the housing sector. The suggestion to define the concept of “housing and utility
services” in the Civil Code of Ukraine is substantiated.

Key words: housing, housing legislation, housing code, use of housing, housing and utility services.
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1. Introduction

Contracts in the field of housing and util-
ity services are among the most common types
of civil contracts. The legal nature of any civil
contract requires studying the grounds for dis-
tinguishing the relevant contract in the sys-
tem of civil contracts, which will contribute to
detecting its correlation with a specific group
of civil contracts or establishing its independ-
ence. Such grounds constitute particular classi-
fication criteria for dividing contracts into types
within a single system of contractual structures
(Sevriukova, 2011, p. 63). The Civil Code
of Ukraine (hereinafter referred to as the CC
of Ukraine) mentions the concept of “service”
as an object of legal relations. The lexical mean-
ing of article 177 of the Civil Code of Ukraine
allows concluding that services are an inde-
pendent group of objects of civil rights together
with the property, which comprises items,
money, securities, including property rights,
work outcomes, results of intellectual and cre-
ative activity, information, as well as other tan-
gible and intangible benefits (Borisova, Spasy-
bo-Fateeva, Yarotsky, 2011, p. 397).

“Cambridge Advanced Dictionary” defines
utility as a service that is used by the public,
such as an electricity or gas supply (Cambridge
Advanced Dictionary, 2021). “Legal ency-
clopedia” interprets housing and utilities as
the services provided by specialized enterprises
and organizations supplying water, gas, elec-
tricity and heat to the owners of apartments,
houses, and tenants (Shemshuchenko, 1998).

Ahousingand utility serviceisaperformance
result, which entails a beneficial social effect
that satisfies an individual’s spiritual, physio-
logical, psychological, and other non-property
benefits. Thus, art. 9 of the Law of Ukraine
“On State Social Standards and State Social
Guarantees” stipulates that state social regula-
tions on housing and utility services are set to
determine state social guarantees on housing
and utility services and the costs of renting,
property management and payment for utility
services, which ensure the exercise of the consti-
tutional right of a citizen to housing.

The state should establish social stand-
ards to which the above Law attributes:
1) the marginal standard of costs for property
management and utilities, provided by the Law
of Ukraine “On Housing and Utility Services”,
depending on the income; 2) the social norm
of housing and social standards for utilities
due to the payment of which the state provides
benefits and gives citizens subsidies; 3) qual-
ity indicators of apartment block management
and the provision of utilities.

Analysis of recent research and publi-
cations. The provision of housing and util-

ity services at different times was paid much
attention, in particular, by such scientists as
O. Dzera, V. Zolotar, I. Kucherenko, V. Maslov,
M. Sibilov and other. However, they mainly
relied on the available regulatory framework
of the Soviet era. The modern development
trend in civil regulation of housing and utility
services are considered in the contributions
by O. Karmaza, O. Michurin, S. Slipchenko,
O. Sobolev, E. Kharytonov, O. Bernaz-Luka-
vetska (Karmaza, 2013; Slipchenko, Michurin,
Sobolev, 2003; Kharytonov, Bernaz-Lukavet-
ska, 2019), a collective monograph “Property
Ownership in Ukraine: Doctrine and Imple-
mentation” (Krupchan, Luts, 2016). Compared
to the Soviet period, the state’s role in exercis-
ing the right to housing and utilities by citizens
has changed: it is reduced not to almost free
provision of housing and utility services but
the personal satisfaction by citizens of their
housing needs on a private (commercial) basis.
New trends in the legal regulation of housing
and utility services should be reflected in mod-
ern recodification.

The research purpose is to study a civil
contract for housing and utility services; to clar-
ify its legal nature; to identify features and vari-
eties and provide proposals for updating laws on
housing and utilities.

2. Methodological bases for understand-
ing housing and utility services

To analyze prospects for the further devel-
opment of housing and utility legislation,
the authors studied the best practices in
the domestic doctrine of contractual law, pro-
cessed the acts of civil legislation of Ukraine,
revealed the main trends in its development,
which make it possible to identify both theo-
retical and practical challenges given the steps
taken by Ukraine towards the adaptation
of domestic civil legislation to the civil legisla-
tion of EU countries.

The structure of the conducted scientific
research contains traditional elements: task
statement, presentation of the initial provisions
and their theoretical development, collection
and analysis of empirical data, justification
of the conclusion, and formulation of issues that
need to be further resolved (Bezklubyi, Hryt-
senko, Koziubra, 2017, p. 451).

The main tasks while investigating housing
and utility relations are to define the concept
and legal nature of housing and utility services
and their correlation with the concept of util-
ities; to identify features and particularities
of social relations arising in housing and utility
services, as well as their structural elements;
to determine the ratio of public and private
control mechanisms in the housing and utility
sector; to detect the peculiarity of civil law con-
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tracts, the conclusion of which allows meeting
the needs in housing and utility services. Such
a research sequence permits a comprehensive
analysis of legal categories and phenomena
and the achievement of the specified goal.

The comparative-legal method is a domi-
nant methodological approach in the research.
It became the basis for defining such basic legal
categories as “services”, “utilities”, and “housing
and utility services” and contributed to the iden-
tification of their specific features and differ-
ences.

The formal dogmatic approach was used to
understand and analyze the norms of current
civil legislation, in particular, a set of laws regu-
lating the provision of specific types of housing
and utility services, and the system-structural
analysis facilitated clarifying the place of hous-
ing and utility services in the service system in
general.

The systematic approach, taking into
account the abundance of housing and util-
ity services and the peculiarities of their legal
nature (provision of services for gas, heat, elec-
tricity and pot water supply, household rubbish
removal, etc.), was used as a universal method
of understanding and assessment of legal phe-
nomena, the influence of individual elements
of one phenomenon on another, the possi-
bility of establishing a common denomina-
tor and allowed identifying the interrelation
between legal norms that regulate the grounds
and provision of housing and utility services
and determine their legal regime and the rela-
tionship of subjects of legal relations as a whole.

Forecasting and modeling were the basis
for justifying possible areas of harmonization
of national heritage legislation with the EU
acquis and allowed arguing proposals and rec-
ommendations for improving civil legislation
and its practical application in the housing
and utility sector.

3. The legal nature of housing and utility
services

Almost all kinds of useful activities that do
not create tangible value are considered ser-
vices. At the same time, the main criterion is
the intangible nature of the product developed
during its provision. Therefore, service is bene-
ficial not as an item but as an activity. Consump-
tion usually occurs synchronically with the pro-
cess of its creation.

The definition of service is available in
the current legislation of Ukraine: according
to para. 17 of art. 1 of the Law of Ukraine “On
Consumer Protection”, service is the contrac-
tor’s activity to provide (transfer) the consumer
with relevant tangible or intangible benefits
specified by the contract, which is implemented
under the customer’s request to meet his per-
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sonal needs. Pursuant to article 1 of the Law
of Ukraine “On Standards, Technical Regula-
tions and Conformity Assessment Procedures”,
service is an economic performance that does
not create goods but is sold and bought during
trade transactions. The given features of service
are also inherent in housing and utility services.

According to article 901 of the CC
of Ukraine, under a service contract, one party
(the contractor) is obligated at the request
of the other party (the client) to provide a ser-
vice consumed when performing some actions
or conducting an activity, whereas the client is
obliged to pay the contractor for the mentioned
service, unless otherwise is established by
the contract. However, the CC of Ukraine lacks
the concept of housing and utility services as
an object of civil rights that, in our opinion, gen-
erates problems in the formulation of the con-
tract for housing and utility services.

Housing and utility services are the object
of civil rights — since it is governed by the rules
of civil (private) law — arising between legally
equal subjects (the contractor and the cus-
tomer) of the contract. In practice, the field
of utilities is a set of many branches of activity,
which results in a significant variety of services
regulated by the specific legislation of Ukraine.

The Law of Ukraine “On Housing and Util-
ity Services” determines the legal regulation
of contracts for housing and utility services,
the basic rights and obligations of the par-
ties to such a contract, given the peculiarities
established by the laws governing relations
in the supply and distribution of electricity
and natural gas, heat energy supply, central-
ized hot water supply, centralized water supply
and sewerage, and municipal waste management
based on the Laws of Ukraine “On the Peculiar-
ities of the Exercise of Ownership in an Apart-
ment Building”, “On Drinking Water, Drink-
ing Water Supply and Disposal”, “On Housing
and Communal Services”, “On State Regulation
of Public Utilities”, “On Commercial Metering
of Heat Energy and Water Supply”, “On Heat
Supply”, “On the Electricity Market”, “On
Waste Management”, and subordinate regu-
lations. However, it remains relevant to state
that the main shortcomings of the current leg-
islation and its application include uncertainty
in the priority of legislative acts, numerous
amendments, and additions to already adopted
laws; the internal contradiction of legislative
acts and individual norms between each other
(Kuznetsova, 2013, p. 654).

The legislator classifies the service of “house-
hold rubbish removal” as a utility. Pursuant to
article 35-1 of the Law of Ukraine “On Waste
Management”, the contractor ensuring house-
hold rubbish removal enters into contracts for
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waste disposal services with consumers. But
such action concerns the performance of works,
not the performance of services, and the person
who produces solid and liquid waste cannot be
referred to as the consumer, only as the customer.
In this case, as A. Kazantseva notes, establish-
ing the ratio of goods and services in the field
of utilities does not settle the problem (Kazant-
seva, 2018, p. 154—155).

We believe that the CC of Ukraine must
clearly define the housing and utility service,
thereby distinguishing between the related con-
cepts in the housing and utility sector: the per-
formance of works and provision of services,
delimitation of the concept of block manage-
ment from the provision of services.

4. General characteristics of contracts for
housing and utility services

Contracts for housing and utility services
are diverse, and housing and utility services
are separated. Under the law and the terms
of the contract for housing and utility services,
homeowners have the right to receive adequate
housing and utility services timely (Khary-
tonov, Bernaz-Lukavetska, 2019, p. 24). Thus,
according to article 5 of the Law of Ukraine
“On Housing and Utility Services”, a housing
service is a service for residential block man-
agement, and utilities are services for the supply
and distribution of natural gas and electricity,
supply of thermal energy, hot water, centralized
water supply and disposal, and household rub-
bish management.

R. Heints proposes to divide utilities into:
a) maintenance services (maintenance of gen-
eral household systems, elevators, fire automa-
tion systems, etc.); b) sanitary services (clean-
ing of stairways, basements, attics, household
rubbish removal, etc.); ¢) beautification ser-
vices (cleaning and removal of snow, water-
ing of yards, beds and lawns, etc.). By provi-
sion period: a) permanent utilities (provided
throughout the year); b) seasonal utilities
(provided during a certain period). By the ser-
vice provider’s expertise: a) ordinary utilities,
which can be provided by persons who do not
have specialized skills (cleaning of staircases,
adjacent territories, etc.); b) qualified utilities,
which can be provided by persons with exper-
tise (preventive maintenance of buildings,
elevator maintenance service, maintenance
of fire-protection equipment, general utilities,
etc.) (Heints, 2011). The remark of V. Skrypnyk
that a contractor is an essential characteristic
of the service that determines its value seems
relevant (Skrypnyk, 2020, p. 223).

Housing and utility services are realized
by entering into various sale, work and ser-
vice contracts. Therefore, the electricity sup-
ply is associated with the electricity purchase

and sale through the connected network. By
its legal nature, it is not a service under the CC
of Ukraine, as well as the supply of water and gas
to the end-user through the connected net-
work. For example, in accordance with art. 19
of the Law of Ukraine “On Drinking Water,
Drinking Water Supply and Sewerage”, a drink-
ing water supply company provides consumers
with centralized drinking water supply services
under a contract on drinking water supply and/
or sewerage services. Along the same lines, in
accordance with art. 19 of the Law of Ukraine
“On Heat Supply”, the heat-generating organ-
ization is entitled to supply the produced heat
directly to the consumer as per the contract
of sale.

Housing and utility services are regulated
by the system of contracts, which are the basis
for the emergence of particular civil obliga-
tions. Within this system, a contract for hous-
ing and utility services is only a generalized
name that combines different types of contracts.
The systematization of contracts for housing
and utility services is essential for determining
the type of the mentioned contracts. O. Dzi-
ubenko believes that standpoints on the sepa-
ration of some service contracts are ambiguous
due to the choice of different criteria and the lack
of a unified approach to understanding service
particularities (Dziubenko, 2012, p. 297).

5. Classification of contracts for housing
and utility services

The classification of service contracts can
be carried out by different characteristic fea-
tures (criteria). The classification of contracts
based on the following grounds is most common
in civil law: the allocation of responsibilities
between the parties; qui pro quo; the moment
of the contract occurrence (Brahynskyi, Vytri-
anskyi, 2001, p. 384).

Depending on the allocation of responsibil-
ities between the parties, the contract for hous-
ing and utility services is bilateral: both parties
are endowed with rights and obligations in rela-
tion to each other. Depending on the moment
of the contract occurrence, this is a uniliteral
contract, which is considered to be concluded
not from the moment the parties reach an agree-
ment but from the moment of taking actions.
A contract for housing and utility services
generally refers to contracts for services. How-
ever, it becomes a mixed contract when work
is performed in addition to services (Heints,
2011, p. 4). Maintaining the common property
of an apartment building, i. e., the performance
of sanitary engineering works, repair of elevators,
and repair of the common property of an apart-
ment building, entails the performance of works
if such activities include the terms and condi-
tions of the contractor’s agreement.
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The residential property management con-
tract takes the form of a mixed one. L. Baranova
states that this contract is a kind of a service
contract, which comprises elements of the prop-
erty management contract and the agency con-
tract. The parties have the right to conclude
a contract involving elements of different con-
tracts (a mixed contract) (part 2 of art. 628
of the CC of Ukraine). Moreover, the parties’
relations under a mixed contract are subjected
to the application of civil laws on contracts,
the elements of which are available in the mixed
contract, unless otherwise established by
the contract or follows from the essence
of the mixed contract (Baranova, 2017, pp.
184-185).

The classification of contracts for housing
and utility services is usually based on the clas-
sification of the very services: supply and dis-
tribution of electricity, natural gas, heat supply,
centralized hot water supply, centralized water
supply and centralized sewage, and household
waste management. Some authors have a con-
troversial opinion that a contract for property
management services can be preliminary
and principal depending on a completion degree
(Myrza, 2017, p. 235), because the purpose
of such a contract is to obtain service. We con-
sider the position of E. Kharytonov and O. Khar-
ytonova, who believe that a preliminary con-
tract does not give rise to rights and obligations,
most relevant. It only creates an obligation to
conclude a new contract (art. 635 of the CC)
after the expiration of a certain period (or after
a certain period), that is, it is an agreement on
the conclusion of a future agreement (Khary-
tonov, Kharytonova, 2021, p. 557).

When classifying utility service contracts,
we set the diversity of a group of contracts for
housing and utility services. A housing and util-
ity service may be the subject of one contract, e.
g., a power supply contract. A contract for hous-
ing and utility services may regulate the entire
range of utilities, e. g., a contract for residential
block management.

Housing and utility services are designed
to ensure the living conditions and stay
of individuals in residential and non-residen-
tial premises, buildings and facilities, and com-
plexes of buildings and facilities following
regulations, norms, standards, procedures,
and rules. Under the special laws of Ukraine,
contracts for housing and utility services are
concluded under standard contracts approved
by the Cabinet of Ministers of Ukraine or
other state bodies authorized by law. For
example, they are the Rules for the provision
of centralized heating, cold and hot water
supply and sewage services and the standard
contract for the provision of centralized heat-
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ing, cold and hot water supply and drainage
services (Resolution of the Cabinet of Minis-
ters of Ukraine dated July 21, 2005 Ne 630),
the Rules for residential block management
services, and the Standard contract for resi-
dential block management services (Resolu-
tion of the Cabinet of Ministers of Ukraine
dated September 5, 2018 Ne 712), etc.

It should be noted that the above classifica-
tions of contracts are not exclusive and contain
only some of the most common classification
features since the legislation lacks an exclusive
list of housing and utility services. Classifica-
tion of civil contracts for services by the crite-
rion of the contract subject is also impossible,
and monopolists independently impose it. The
existing problems of current legal regulation
also involve the inconsistency between the lists
of utilities, which are fixed in the normative act
(Kazantseva, 2018, p. 154—155).

We believe that the classification of ser-
vice contracts by the contract subject requires
the elucidation of the characteristic features
of legal regulation in terms of specific types
of contracts for utility and housing services.
Civil (private) law science puts forward other
classification types of contracts for housing
and utility services.

6. Publicity of the contract for housing
and utility services as a separate classification
feature

It is proposed to additionally use publicity
as a criterion for classifying service contracts.
The use of this classification feature is advisa-
ble, although the contract for housing and util-
ity services is not directly included in the group
of public contracts under part 1 of art. 633
of the CC of Ukraine. However, the list is not
finalized. In our opinion, contracts for housing
and utility services belong to public ones.

Art. 633 of the CC of Ukraine is the general
rule containing fundamentals on a public con-
tract. It is supplemented by special rules that
regulate specific types of public contracts. Spe-
cial laws and by-laws enacted to develop pub-
lic contract rules thoroughly regulate the most
important provisions for some contracts. The
following are proposed to be considered as
signs of a public contract: one of the parties
to the contract is an entrepreneur; the scope
of the entrepreneur’s activity is the sale of goods,
performance of works, or provision of services;
the entrepreneur complies with such manda-
tory conditions: a) enters into a contract with
each counterparty; b) does not give preference
to one person over another, except in cases pro-
vided for by law and other legal acts; c) sells
goods, performs works, and provides services
on the same terms for all consumers, except for
cases when the law and other legal acts allow
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the provision of benefits for particular categories
of consumers (part 2, 3 of Article 633 of the CC
of Ukraine); the contract’s terms must comply
with the rules established by law and other
regulatory acts; violation of the requirements
established by law for the entrepreneur causes
negative consequences in the form of compen-
sation to the counterparty for losses caused by
unjustified refusal to enter into the contract.

In our opinion, a group of contracts for util-
ity services, for the supply of thermal energy,
hot water, centralized water supply, centralized
sewerage and household waste management,
as well as the relations arising in the process
of providing services for the supply and distri-
bution of electricity and natural gas in apart-
ment buildings correspond to the signs of public
contracts.

For example, one of the aforementioned is
an energy supply contract. The energy supply
system has undergone changes: according to
the Law of Ukraine “On the Electricity Market”,
since January 1, 2019, two separate companies —
the electricity supplier and the distribution sys-
tem operator (DSQO) — provide the population
with electricity in each region. The DSO is
engaged in the technical distribution of elec-
tricity, and the supplier sells it to customers.
In accordance with paragraphs 11, 12, part 1
of Art. 4 of the aforementioned Law, the electric-
ity market participants conduct their activities
in the electricity market on a contractual basis.
To ensure the electricity market's function-
ing, contracts are concluded, among which are
a transmission connection contract and a con-
tract for connection to the distribution system.

Following para. 6 of Art. 6, among the main
tasks of the Regulator (the National Commis-
sion for State Regulation of Energy and Public
Utilities) in the electricity market are to guar-
antee common and unencumbered conditions
for connection and access to electricity net-
works for new users of the system, in particu-
lar, the removal of barriers that may prevent
access of new buyers and producers of electric-
ity, including those producing electricity from
alternative energy sources, by establishing
the procedure for the generation of fees for con-
nection to the transmission system and distri-
bution systems pursuant to the relevant Law.
In accordance with para. 13 of the Transitional
provisions of the above law, the fact of the con-
sumer’s adherence to the terms of the contract
for the supply of universal services (contract
acceptance) is the commission by the consumer
of any actions confirming his desire to con-
clude a contract, in particular, the provision

of a signed application for accession, payment
of the bill of the universal service provider and/
or the fact of electricity consumption (Verk-
hovna Rada of Ukraine, 2017).

The distinction between private and pub-
lic has always been a scientific problem of civil
law science, which kept its relevance over time
(Drishliuk, 2006, p. 155). Private law can-
not do without using a set of imperative rules,
including prohibitions, somewhat limiting
the independence and initiative of the parties
to the relationship. Such restrictions may be
imposed in the interests of individual groups
of persons and the general interests (Sukhanov,
2004, p. 27). Art. 633 of the CC of Ukraine,
which regulates the conclusion and fulfilment
of a public contract, is one of the cases limiting
the entrepreneur’s private interests for protect-
ing and guaranteeing the rights of the econom-
ically weaker party to the contract — the con-
sumer.

The public nature of some civil business
contracts modifies the civil principles of regu-
lation of relevant social ties, limiting the dispos-
itiveness and proactivity of economic entities
(Drishliuk, 2007, p. 157). A public contract acts
as a set of civil law rules governing contrac-
tual relations arising in the housing and util-
ity sector, which is characterized by economic
inequality between the parties that requires
the establishment of additional legal guarantees
for the weaker party — the consumer.

7. Conclusions

Modern housing legislation is insuflicient
and does not allow fully protecting the rights
of citizens to adequate housing and public util-
ity services. The current legislative and other
normative acts adopted in different years need
to be drastically changed following the civil law
principles defined by the CC of Ukraine.

The Housing Code of Ukraine should
consider all the features of the legal regula-
tion of housing relations and solve the prob-
lem of parallel application of various norms
of the current legislation. The Housing Code
of Ukraine should comprise general civil pro-
visions given the particularities that were not
reflected in the CC of Ukraine, incl. obliga-
tions arising in the management of the housing
stock, housing associations, condominium asso-
ciations; peculiarities of civil liability of own-
ers and users of apartments (houses), etc. The
rights and obligations of a residential property
owner; the rights and obligations of persons
living together with the residential property
owner in terms of housing and utility services
should be specified.
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ITPABOBA ITIPUPOJIA IOTOBOPY
ITPO HAJAHHA JKUTJIOBO-KOMYHAJIbHUX ITIOCJIVT

Anorauisg. Mema. [{5151 5KUTJI0BOTO 3aKOHO/IABCTBA B YKpAiHi XapakTepHa MOBHA IIPABOBA HEBHM3HA-
YeHiCTh, 1[0 BUSIBJSIETBCS Y (DParMeHTapHOCTi TIPABOBOTO PETYJIIOBAHHS, HASBHOCTI BEJIUKOI KiJIbKOCTI
Bi/ICMJIOUHNX HOPM Ta HOPM, SIKi BTPaTU/IM peryJmotounii BB, [[paBo HaiiMavya Ha OTPUMaHHS JKUTIOBO-
KOMYHAJIbHUX TIOCIYT Peali3yeThbCsl MIJISIXOM YKJIaJleHHs Pi3HOMaHITHUX IIUBIJIbHO-IIPAaBOBUX JIOTOBOPIB.
JlocaikyeTbest TOHATTS Ta IPaBOBA IPUPO/IA JKUTJIOBO-KOMYHAJIBHUX HOCIIYT, iXHi 03HAKK i PI3HOBUH,
CIIiBBi/THOIIEHHS TOHATh <KUTJIOBO-KOMYHAJIbHI MOCIYTH» Ta «KOMYHAJIbHI TOCTYTH». JKUTI0BO-KOMY-
HaJIbHA [OCIYTa MOXKe BXOWTH JI0 [PEAMETa OHOTO JOTOBOPY ab0 K JOTOBIP PO HAJAHHS SKUTJIOBO-
KOMYHAJIbHUX TIOCJTYT MOXK€ YHOPMOBYBATH BECh KOMIIJIEKC KOMYHaJIbHUX TOCJIYT.

Memoou docnioxcenns. 1151 peanizaiii 3aBaanb poOOTH BUKOPUCTAHO 3aralbHOHAYKOBI Ta CIIeIliajib-
Hi MeTOAY Mi3HAHHSL.

Pe3ynvmamu. 3anporionoBaHo KJiacudikalliiiHi 03HAKYM JOTOBOPIB HA HAAHHS >KUTIOBO-KOMY-
HaJIBHUX MOCJyT. [loBejieHo, 110 /I0T0BOPU PO HAJIAHHS JKUTJIOBO-KOMYHAIBHUX TIOCIYT HAJEXKATh /IO
yGJIiYHIX IOTOBOPIB. 30KpeMa, J0TOBOPHU 3 TOCTAYAHHS TEIJIOBOI €Heprii, MocTayaHHs Tapsuoi BOIH,
[EHTPAII30BAHOTO BOJOMOCTAYAHHSI, [[EHTPATI30BAHOTO BOJIOBIIBE/IEHHS T OBOKEHHSI 3 OOy TOBUMH
Bi/IXOlaMU, a TAaKOK BiIHOCHHH, 1110 BUHUKAIOTH y TIPOIlECi HA[AHHS MOCJYT i3 TIOCTAYaHHS i PO3MOJIi-
JIy eJIEKTPUYHOI eHeprii Ta MPUPOAHOTro Tady B 6araTOKBaPTUPHUX JKUTIOBUX OYAMHKAX, BIANOBIZAIOTH
o3HaKaM I1y0JIiYHUX JOTOBOPIB. APryMEeHTOBAHO MOJOKEHHs, 110 KjlackiKallis J0r0BOPIB PO HaJlaHHS
HOCJIYT 32 KPUTEPIEM MPeAMeTa J0TOBOPY OTPeOy€E POSKPHUTTS XapaKTEPHUX 0COOJIUBOCTEN IPABOBOIO
PETYJIIOBAHHA OKPEMUX BU/IiB I0TOBOPIB HA/[AHHS KOMYHAJIbHUX i JKUTIOBUX MOCJIYT.

Bucnoexu. HeysrompkeHocti Mixk HOpMaMy IIMBIJIBHOTO Ta KUTJIOBOTO 3aKOHOJABCTBA B YaCTHHI
HAJ[AHHST JKUTIOBO-KOMYHAJIBHUX TOCIYT MOXKYTh OYTH yCyHeHi muisixoM yHidikaril i crucremMaTnsanii
HOPMATUBHUX aKTiB, IIOOYI0BU CUCTEMH, 10 PETYIIOE KUTIOBY chepy. OOIPYHTOBYETHCS MPOMO3UILisT
BU3HAYUTHU MOHATTS <KUTJI0BO-KOMYHAJIbHA Hocayra» B [luBisabHOMY Koztekci YKpainu.

KuouoBi cioBa: JKUTJIO, JKUTJIOBE 3aKOHOJABCTBO, JKUTJIOBHUI KO/IEKC, KOPUCTYBAHHS KUTJIOM, JKUT-
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SYSTEM OF AUTHORISED ACTORS RESPONSIBLE
FOR COMBATING DISCRIMINATION AND A PLACE
OF THE NATIONAL POLICE IN ITS STRUCTURE

Abstract. Purpose. The purpose of the article is to define the system and characterise powers
of executive authorities, individual officials responsible for combating discrimination, as well as to
establish police bodies’ place in its structure. Results. The article describes the powers of executive
authorities, officials in the field of prevention and combating discrimination. The relevant State entities are
the Committee of the Verkhovna Rada on Human Rights, De-occupation and Reintegration of Temporarily
Occupied Territories, National Minorities and Inter-ethnic Relations, the Parliamentary Commissioner
for Human Rights, the Cabinet of Ministers of Ukraine, the Government Plenipotentiary for the Rights
of Persons with Disabilities, the Government Plenipotentiary for Gender Policy, the Educational
Ombudsman of Ukraine, and the Commissioner for the Protection of the State Language. The focus is on
the specificities of implementing the legal status in the field of ensuring the principle of non-discrimination
by the Ministry of Foreign Affairs of Ukraine, the Ministry of Justice of Ukraine, and the Ministry
of Social Policy of Ukraine. Conclusions. The following groups should be included in the system of actors
responsible for combating discrimination: 1) Authorised actors in parliamentary control in the field of anti-
discrimination — the Committee of the Verkhovna Rada of Ukraine on Human Rights, De-occupation
and Reintegration of Temporarily Occupied Territories in the Donetsk, Luhansk and Autonomous Republic
of Crimea, the city of Sevastopol, national minorities and inter-ethnic relations; Commissioner for Human
Rights of the Verkhovna Rada; Representative of the Commissioner for Equal Rights and Freedoms
of the Secretariat of the Commissioner for Human Rights of the Verkhovna Rada of Ukraine; 2) Authorised
actors in governmental control in the field of anti-discrimination — the Government Commissioner for
the Rights of Persons with Disabilities, the Government Commissioner for Gender Policy, the Education
Ombudsman of Ukraine, the Commissioner for the Protection of the State Language; 3) Actors authorised
to exercise the general powers of central executive bodies in the field of anti-discrimination — the Ministry
of Internal Affairs of Ukraine, the Ministry of Foreign Affairs of Ukraine, the Ministry of Justice of Ukraine,
the Ministry for the Reintegration of Temporarily Occupied Territories of Ukraine; 4) Actors authorised
to exercise special powers of central executive authorities in the field of anti-discrimination — the Ministry
of Social Policy of Ukraine, the State Service of Ukraine for Labour Issues, the State Service of Ukraine
for Ethnic Policy and Freedom of Conscience; 5) Local and regional authorised actors responsible for
combating discrimination — regional, district state administrations and in Kyiv.

Key words: discrimination, prevention and combating discrimination, ministries, National Police
of Ukraine, public authorities, Commissioner of the Verkhovna Rada of Ukraine for human rights, central
executive authorities.

1. Introduction

A civilisational request for wide-scale devel-
opment of international standards for effec-
tive prevention and combating discrimination
on any grounds, the proper implementation
and protection of subjective human rights
at the national level has given rise to a lengthy
domestic system of State bodies and officials
with direct or indirect competence in this
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field. They are the institutional component
of the National Legal Mechanism for Prevent-
ing and Combating Discrimination, which also
includes the National Police. A clear under-
standing of the competences of these authori-
ties will allow a correct description of the key
aspects of cooperation and the places of district
police officers as actors of prevention of discrim-
ination at the local level in such cooperation.
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The purpose of the article is to define
the system and characterise powers of executive
authorities, individual officials responsible for
combating discrimination, as well as to establish
a place in its structure of police bodies.

2. Review of the functions of the Verk-
hovna Rada of Ukraine as an actor empow-
ered to prevent and combat discrimination

The list of entities authorised to pre-
vent and combat discrimination is defined in
the Article 9 of the Law of Ukraine on Princi-
ples of Prevention and combating discrimina-
tion in Ukraine, including the Verkhovna Rada
of Ukraine; the Commissioner of the Verkhovna
Rada of Ukraine for Human Rights; the Cabi-
net of Ministers of Ukraine; other State bodies,
local self-government bodies; public organisa-
tions, natural and legal persons (Law of Ukraine
On Principles of Prevention and combating dis-
crimination in Ukraine, 2012). In other words,
in accordance with international human rights
standards and domestic legislation, all public
authorities and citizens are involved in com-
bating this negative social phenomenon. Now-
adays, State entities, such as the legislator,
the executive authorities and the Ombudsman,
as well as other relevant officials not specified in
the special law but their competence to prevent
violations of the principle of non-discrimination
derives from the body of law, are of interest.

According to  constitutional  provi-
sions, the Verkhovna Rada of Ukraine is
the only legislative body in our country, which
is of key importance in making anti-discrimi-
nation policy, in implementing parliamentary
control (Hryshko, 2017) over the activities
of the executive authorities through their com-
mittees. The Law of Ukraine on the Commit-
tees of the Verkhovna Rada of Ukraine stip-
ulates that the Committee of the Verkhovna
Rada of Ukraine is a body of the Parliament
composed of the people’s deputies to carry out
legislative work, prepare and early consider
relevant issues, perform monitoring functions.
They perform the functions as follows (The
Constitution of Ukraine, 1996):

1) Legislative function - development
of draft laws, other acts; preliminary considera-
tion and preparation of conclusions and propos-
als on draft laws submitted by actors of legis-
lative initiative; finalisation of individual draft
laws on the basis of their consideration in
the first and subsequent readings; preparation
of conclusions and proposals on draft State-
level development, environmental protection
programmes; as well as giving consent to be
bound by or denouncing international treaties
of Ukraine; summarizing comments and propos-
als submitted to draft laws; making proposals
for further planning of draft work;

2) Organisational function — planning
of work; holding of meetings and analysis
of information on issues related to the powers
of the committees, organisation of hearings on
these issues; preliminary discussion of the can-
didates to be elected, appointed, approved or
agreed to be appointed by the Verkhovna Rada
of Ukraine; preparation of issues for consid-
eration by the Verkhovna Rada of Ukraine
in accordance with the subjects of their com-
petence; participation in shaping the agenda
of plenary meetings; adoption of decisions,
conclusions, recommendations, clarifications;
consideration of appeals submitted to the com-
mittee; participation in inter-parliamentary
activities, interaction with international organ-
isations; preparation of written reports on
the results of their activities; media coverage
of their activities;

3) Monitoring function — the analysis
of the practice of applying legal regulations,
preparation and submission of relevant conclu-
sions and recommendations for consideration
by the Verkhovna Rada of Ukraine; control
over the implementation of the State budget
of Ukraine; organisation and preparation of par-
liamentary hearings; preparation and submis-
sion to the Verkhovna Rada of requests to
the President of Ukraine from the Commit-
tee; interaction with the Accounting Cham-
ber of Ukraine; interaction with the Human
Rights Commissioner of the Verkhovna Rada
of Ukraine; sending materials for appropriate
response to the bodies of the Verkhovna Rada
of Ukraine, State bodies, their officials; consid-
eration at its meetings of the reports and infor-
mation of State bodies and officials engaged in
preliminary preparation of issues with regard to
the consideration of such materials at the ple-
nary session of the Verkhovna Rada of Ukraine.

The Commissioner for Human Rights
of the Verkhovna Rada of Ukraine, who exer-
cises parliamentary control over the obser-
vance of constitutional human and civil rights
and freedoms, plays a central role in prevent-
ing and combating discrimination, as well
as the protection of the rights of the entire
population on a permanent basis. According
to Stasiuk, an important task at the current
stage of Ukraine’s development is the creation
of an effective human rights system, the main
elements of which are the relevant specialised
institutions. As an independent and auton-
omous institution, the Ombudsman plays
a significant role in ensuring State protection
of human and civil rights and freedoms, their
observance and respect by public authorities,
non-governmental organisations. In the event
of a violation of such rights, the Commissioner’s
priority objective is to intensify remedial pro-

49



2/2022

ADMINISTRATIVE LAW AND PROCESS

cesses. Consequently, this gives reason to assert
that the human rights function of the Ukrainian
State is the most important in today’s realities
(Stasiuk, 2018, pp. 142-146).

Article 3 of the Law of Ukraine on the Com-
missioner of the Verkhovna Rada of Ukraine for
Human Rights, in addition to the systematic
provision of observance and protection of human
and civil rights and freedoms, among the main
powers of this official, provides for prevent-
ing any forms of discrimination in the exercise
of one’s subjective rights (Law of Ukraine On
the Commissioner for Human Rights of the Ver-
khovna Rada of Ukraine, 1997). The Ombuds-
man operates independently of the public
authorities and is accountable and supervised
exclusively by the Parliament, which contrib-
utes to the establishment of sufficiently effective
work in making the State anti-discrimination
policy (Karpinska, 2015; Kosinov, 2015).

The combination of legal instruments pro-
vided for in constitutional and administrative
legislation enables the Parliamentary Commis-
sioner for Human Rights to thoroughly imple-
ment the principle of non-discrimination in all
major sectors of public life in timely manner.
First of all, these are acts of response (Constitu-
tional Provision; Provision to public authorities,
associations of citizens, legal entities regard-
less of the form of ownership, their officials
and officers) concerning violations of the pro-
visions of the Constitution of Ukraine, Laws
of Ukraine, international treaties of Ukraine on
human and civil rights and freedoms.

3. Review of the functions of the Cabinet
of Ministers of Ukraine as an entity empow-
ered to prevent and combat discrimination

According to the legislation in force,
the Cabinet of Ministers plays an extremely
important role in guaranteeing non-discrimi-
nation and is a State entity that implements
the State’s internal and external anti-dis-
crimination policy, the implementation of all
legal instructions to prevent and combat dis-
crimination by the population and public
authorities and the organisation of a sys-
tem of measures to ensure human and civil
rights and freedoms; and directs, coordinates
and monitors the work of ministries and other
executive bodies in this aspect.

The Government Plenipotentiary for
the Rights of Persons with Disabilities
and the Government Plenipotentiary for Gender
Policy and their offices are included in the struc-
ture of the Cabinet of Ministers of Ukraine (Res-
olution of the Cabinet of Ministers of Ukraine
On approval of the structure of the Secretariat
of the Cabinet of Ministers of Ukraine, 2016).
These officials have a legal status, which ena-
bles to effectively implement certain key areas
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of State anti-discrimination policy in relation to
a certain category of the population. For exam-
ple, the issue of gender equality is significant
to modern democratic society in any country,
which has not lost its practical and theoreti-
cal-legal relevance in Ukraine for 10 years. The
Government Plenipotentiary for the Rights
of Persons with Disabilities is responsible for
promoting compliance with international obli-
gations to respect the rights and legitimate
interests of persons with disabilities in Ukraine
and monitoring their observance; participation
by the Prime Minister of Ukraine in interna-
tional meetings and forums to protect the rights
and legitimate interests of persons with disabil-
ities and to fulfil Ukraine’s international obli-
gations in this field; taking measures, within
the limits of its powers, to eliminate violations
of the rights and legitimate interests of per-
sons with disabilities, the causes that led to
their occurrence; promoting public awareness
of the rights of persons with disabilities (Res-
olution of the Cabinet of Ministers of Ukraine
On approval of the Regulation on the Govern-
ment Commissioner for the Rights of Persons
with Disabilities and amendments to the Res-
olution of the Cabinet of Ministers of Ukraine
of January 3,2013 Ne 5, 2017).

Two officials, appointed by this executive
body, in the system of State actors responsi-
ble for preventing and combating discrimi-
nation are of special interest — the Commis-
sioner for the Protection of the State Language
and the Educational Ombudsman of Ukraine.
The main objectives of the latter are: to promote
public policy on the human right to a high-qual-
ity and accessible education; to implement
measures to comply with educational legisla-
tion; to take measures to ensure adequate con-
ditions for equal access to education; promotion
of an inclusive form of education; promotion
of Ukraine’s international obligations to respect
human rights to education, etc. (Resolution
of the Cabinet of Ministers of Ukraine Some
issues of the educational ombudsman, 2018).

The novelty of the domestic legisla-
tion was the introduction of the institution
of the so-called “language ombudsman”, which
performs an extremely important function in
the State to restore the historical significance
of the State language as the most important
basis of the Ukrainian identity. Moreover,
in recent years, public policy has recognised
the problem of linguistic discrimination in
the country, which is unacceptable and requires
immediate improvement.

The next group of relevant authorities is
represented by the entire system of central
and local executive authorities that, within
the limits of their powers, must ensure an ade-
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quate level of prevention and combating dis-
crimination. On the one hand, they guarantee
the observance of the principle of non-dis-
crimination in daily internal organisational
activities, on the other hand, they implement
State anti-discrimination policy in the areas
of the exercise of their competence. At the same
time, such work is not specialised, so the sys-
tem of these actors should include executive
authorities, which are basically authorised by
law in force to exercise general or special pow-
ers in human and civil rights and freedoms,
combating of manifestations of discrimination,
etc. The list of central executive bodies respon-
sible for combating discrimination includes
the following:

1) The Ministry of Internal Affairs of Ukraine
and the National Police of Ukraine — ensuring
the protection of human and civil rights and free-
doms, the interests of society and the State,
combating crime, maintaining public safety
and order, and providing police services;

2) The Ministry of Foreign Affairs
of Ukraine — the protection of the rights
and interests of citizens and legal entities
of Ukraine abroad; measures for the protection,
evacuation of citizens of Ukraine, documents
and property of foreign diplomatic institutions
of Ukraine from States, which are in a state
of armed conflict or an emergency;

3) The Ministry of Justice of Ukraine exam-
ines draft legal regulations subject to state regis-
tration, on consistency with the Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms and the practice of the European
Court of Human Rights; promotes the develop-
ment of legal services for the rights, freedoms
and legitimate interests of citizens and legal enti-
ties; participates in the development and dissemi-
nation of educational programmes for the protec-
tion of rights, freedoms and legitimate interests
of citizens; conducts a gender and legal analysis
of legal regulations;

4) The Ministry for the Reintegration
of the Temporarily Occupied Territories
of Ukraine promotes the rights and freedoms
of Ukrainian citizens living in the temporar-
ily occupied territories of Ukraine adjacent to
them; collects and systematises information on
violations of the rights of Ukrainian citizens, for-
eigners and stateless persons in the temporarily
occupied territories of Ukraine; takes measures
to protect the rights, freedoms and legitimate
interests of natural and legal persons violated as
aresult of the armed conflict and/or the tempo-
rary occupation of part of the territory.

The executive authorities in the field
of anti-discrimination should include a number
of important authorised actors responsible for
State anti-discrimination policy according to

specific vectors, as well as with regard to a cer-
tain category of citizens, such as: 1) the Min-
istry of Social Policy of Ukraine — prevention
and combating of gender-based violence; ensur-
ing equal rights and opportunities for women
and men; provision of social services and social
work; protection of the rights of children; pro-
tection of the rights of persons deported on eth-
nic grounds to Ukraine; ensuring the subjective
rights of persons with disabilities; 2) the State
Labour Service of Ukraine — prevention of dis-
crimination of workers with certain diseases
in the workplace; State control over com-
pliance with the legislation on employment
of persons with disabilities; 3) the State Ser-
vice of Ukraine on Ethnic Policy and Freedom
of Conscience — the implementation of State on
inter-ethnic relations, religion and protection
of the rights of national minorities in Ukraine.

4. Conclusions

In view of the above, the following points
should be mentioned in the system of author-
ised actors responsible for combating discrimi-
nation:

1) Authorised actors on parliamentary con-
trolin the field of anti-discrimination — the Com-
mittee of the Verkhovna Rada of Ukraine on
Human Rights, De-occupation and Reinte-
gration of Temporarily Occupied Territories in
the Donetsk, Luhansk and Autonomous Repub-
lic of Crimea, the city of Sevastopol, national
minorities and inter-ethnic relations; Com-
missioner for Human Rights of the Verkhovna
Rada; Representative of the Commissioner
for Equal Rights and Freedoms of the Secre-
tariat of the Commissioner for Human Rights
of the Verkhovna Rada of Ukraine;

2) Authorised actors on governmental
control in the field of anti-discrimination —
the Government Commissioner for the Rights
of Persons with Disabilities, the Government
Commissioner for Gender Policy, the Education
Ombudsman of Ukraine, the Commissioner for
the Protection of the State Language;

3) Actors authorised to exercise the general
powers of central executive bodies in the field
of anti-discrimination — the Ministry of Inter-
nal Affairs of Ukraine, the Ministry of Foreign
Affairs of Ukraine, the Ministry of Justice
of Ukraine, the Ministry for the Reintegration
of Temporarily Occupied Territories of Ukraine;

4) Actors authorised to exercise special pow-
ers of central executive authorities in the field
of anti-discrimination — the Ministry of Social
Policy of Ukraine, the State Service of Ukraine
for Labour Issues, the State Service of Ukraine
for Ethnic Policy and Freedom of Conscience;

5) Local and regional authorised actors
responsible for combating discrimination —
regional, district state administrations and in Kyiv.
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CHCTEMA CYB’€KTIB BJIAJIHUX IOBHOBAKEHb
Y COEPI IPOTUAL AUCKPUMIHALT
TA MICLLE HALIIOHAJIbHOI IOJIIIIT VKPATHU ¥ ii CTPYKTYPI

Awnotanis. Mema. MeToi0 CTaTTi € BU3HAYEHHS] CUCTEMHU Ta XapaKTEPUCTHKA TIOBHOBAXKEHHS OpTa-
HiB BUKOHABYOI BJIaJM, OKPEMUX MOCAA0BUX 0ci6 y cepi mpoTuil AMCKpUMIiHallii, a TAKOK 3'ACyBaHHsI
MicIis y ii CTPYKTYpi oprauis modinii. Pesyasmamu. Y cTatTi 3/1i1iCHEHO XapaKTePUCTUKY TTOBHOBAKEHb
OpraHiB BUKOHABYOI BJIaJM, IOCA0BHUX 0ci0 y cepi 3amobiranss Ta nporugii auckpuMinaiii. o Big-
HOBIZHKX JepkaBHUX cy6’ekTiB BinHeceno Komiter Bepxosroi Pagu Ykpainu 3 nmutaHb mpas JIOAMHH,
JIeOKyMallii Ta peiHTeTparlii TAMYACOBO OKYIIOBAHUX TEPUTOPIii, HAlIOHATBPHIX MEHIITUH i Mi’KHAIIIOHAJb-
HUX BiZHOCHH, Y1oBHOBakeHOro Bepxosroi Pagu Ykpainu 3 npas moxunu, Kabiner Minictpis Ykpa-
iHM, YpAZ0BOTO YHOBHOBaKEHOTO 3 MpaB 0Cib 3 iHBaMiAHICTIO, YPAZOBOIO YIOBHOBAsKEHOTO 3 IIMTAHb
renzieproi mosriTuk, OCBITHHOTO OMOYACMeHa YKpaiii, YITOBHOBAKEHOTO i3 3aXHCTY JePKaBHOI MOBH.
Oxpema yBara 3BepHyTa Ha 0COOJMBOCTSIX peaisallii IpaBoBOro crarycy y cdepi 3abesedeHHst IprH-
Uy HepuckpuMinaiii MinicTepcTBOM 3aKOPJIOHHUX cripaB Ykpainu, MiHicTepcTBOM 10CTHIlli YKpaiHu,
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MiHicTepcTBOM colliagbHOI MOTITUKN YKpainu. Bucnosku. Jlo cuctema cy6’eKTiB BIaJHUX TIOBHOBAKEHb
y cdepi npotuaii guckpuMiHalii BapTo BifHECTH Taki JaHKH, sk: 1) cyG'€KTH BIaJHUX MOBHOBa/KEHb
3 IIMTaHb NAPJIAMEHTCHKOT0 KOHTPOJIIO Y cdepi mpotuzii auckpuminanii: Komiter Bepxosnoi Pagun Ykpa-
iHU 3 TMTaHb TIPAB JIIOVHU, IEOKYTIAIlii Ta PeiHTerpallii TUMYacoBO OKYIIOBAHUX TepuTopiil y [loHeIbKiii,
Jlyrancokiit o6macrsax Ta ABroHomuoi PecryGiku Kpum, micra CeBacToroJis, Hal[ioHaJIbHUX MEHIIUH
1 MIXKHAIIIOHAJTPHUX BiZIHOCUH; YTIOBHOBa)keHUT BepxoBHoi Pagu Ykpainu 3 npas jioauny; [IpeactaBauk
VIoBHOBaXKEHOTO 3 IOTPUMaHHsI PiBHUX TIpaB i cBo6ox Cexperapiaty YmosHoBaxkenoro BepxosHoi Paau
Ykpainu 3 mpas JoAuHE; 2) cy0’€KTH BIaIHIX MTOBHOBAKEHD 3 MUTAHb YPSZI0BOTO KOHTPOJIO ¥ chepi mpo-
TUJLT AMCKPUMIHALIT: YPSIOBUIl yIIOBHOBaKeHUI 3 1paB 0¢i6 3 iHBasIiHICTIO, YPSIIOBHI YIIOBHOBAKEHUI
3 TMTaHb rergepHol mosiTuky, OcBiTHI oMOyacMeH YKpainu, YIIOBHOBasKEHUIH i3 3aXMCTy JAep/KaBHOI
MoBH; 3) cy0’e€KTH BIaJHUX IIOBHOBAKEHb 3 IIMTaHb peasisallii 3araJibHUX IIOBHOBAKEHD 1[EHTPAJIbHUX
OpraHiB BUKOHABYOI By y cdepi npoTuzii quckpuMinaiiii: MinicrepcTBo BHYTPINIHIX cripaB YKpainu,
MinicTepcTBO 3aKOPJIOHHUX crpaB Ykpainu, MinictepcTBo toctuiii Ykpainu, MinicrepcTBo 3 muTanb
peiHTerpaiii THMYacoBO OKYIIOBAaHMX TepPUTOPiil YKpainu; 4) cy0'€KTu BJaJHUX [IOBHOBAKEHb 3 IIUTAHb
peastizaiii crieriabHUX TOBHOBAKEHb 1IEHTPAJIbHUX OPTaHiB BUKOHABYOI BJIaau y cdepi npoTtuii auc-
KpuMiHattii: MinicTepcTBo comianbHoi momiTnky Ykpainu, [lepkaBHa ciyxk6a YKpaiHU 3 THTaHb TIpalli,
JlepskaBHa ciy:k0a YKpaiHu 3 eTHOIOJITUKY Ta CBOGOAM COBICTI; 5) cy0'€KTH BAJHUX IOBHOBAKEHD MiC-
[[EBOTO Ta PErioHaJIbHOTO PiBHIB y cepi mpoTuzii guckpuMinaili — obJacHi, pailoHHi IepKaBHi agMiHi-
crparii Ta y M. Kuesi.

Kmo4osi coBa: auckpuminaiis, 3amobiranis Ta MpOTHAIA AUCKpUMiHamii, Mimicrepcrsa, Hario-
HaJIbHA MOJIIis YKpaiHu, opraHu myOriuHoi Bianu, YinoBHoBakeHuil BepxoBHoi Pagu Ykpaiuu 3 npas
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Abstract. Purpose. The purpose of the article is a comparative legal analysis of Ukraine, EU Member
States and North America regarding the administrative and legal support for intellectual property
and investment protection. Results. The article reveals the content of the subject-matter of the comparative
legal analysis of Ukraine, the EU Member States and North America regarding the administrative and legal
support for intellectual property and investment protection. It is proven that they are interrelated in many
aspects by material goods in the form of intellectual property and investments, which are usually updated
by actors of administrative law virtually and digitally. They constitute the content of administrative
service and executive administrative activities of public administrators through the comparative and legal
analysis of legislation, empirical material, case law and other interpretation of the provisions of law,
scientific, financial and legal doctrines in Ukraine, EU Member States and North America. The legal
framework for protection of intellectual property and investments combines: 1) From the perspective
of statics, intellectual property and investments are different forms of ownership (investments are tangible
property while intellectual property objects are intellectual property), but they are updated for consumers,
usually in virtual digital space (format); 2) There is a mutual need for proper specification to prevent
access to them by outsiders; 3) This results in many common grounds and remedies; 4) The appropriate
level of protection of intellectual property rights has a direct impact on the investment climate in the State
and vice versa. Conclusions. It is concluded that the content of the subject-matter of the comparative legal
analysis of Ukraine, the EU Member States and North America regarding the administrative and legal
support for intellectual property and investment protection. It is proven that they are interrelated in
many aspects by material goods in the form of intellectual property and investments, which are updated by
actors of administrative law, usually, virtually and digitally. They represent the content of administrative
service and executive administrative activities of public administrators through the comparative and legal
analysis of legislation, empirical material, case law and other interpretation of the provisions of law,
scientific, financial and legal doctrines in Ukraine, EU Member States and North America.
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1. Introduction

In democratic legal countries with market
economies, intellectual property and investment
occupy an important place in the State and civil
society system. The former is the basis for social
and economic progress, the latter supports this
process. They are interrelated in many fields.
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Accordingly, such an important aspect
of social relations cannot remain outside law.
The static scope of such regulatory mechanism
is private law. However, in the evolution of legal
protection of values in question, the provi-
sions of public law, primarily administrative
and financial law, are of importance.

© V. Bukovskyi, 2022
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However, as domestic experience shows,
the protection of intellectual property rights
and investment protection are at an inadequate
level, which is a leading factor in the low stand-
ard of living of citizens, because good and sig-
nificant investments in the domestic economy
almost do not come. Without them neither
decent wages for workers, nor success for busi-
ness, nor increase of gross domestic product
of the Ukrainian economy are possible.

In other words, addressing the issue
of intellectual property rights and investment
protection will directly improve the well-being
of citizens.

The comparative legal analysis of Ukraine,
EU Member States and North America regard-
ing the administrative and legal support for
intellectual property and investment pro-
tection was under focus by domestic admin-
istrative law scientists, such as V. Halunko,
P. Dikhtievskyi, A. Zamryha, A. Ivanysh-
chuk, O. Kuzmenko, M. Loshytskyi, D. Pav-
lov, O. Pravotorova, A. Chubenko, O. Yunin,
et al. However, they did not directly address
the issues concerned analysing more general,
special or related challenges.

2. Comparative legal analysis

According to the Explanatory Dictionary
of the Ukrainian Language “subject-matter” is
any concrete material phenomenon perceived
by the senses; logical concept, component
of the content of thought, knowledge, etc.;
what is aimed at the cognitive, creative, prac-
tical activity of someone, something; the range
of knowledge, which is a separate discipline
of teaching (Bilodid, 1972). Practically the first
two of these encyclopaedic interpretations
of the category of subject-matter are such that
to some extent may be inherent in our research.

Therefore, we can make a hypothesis
that the subject-matter of the comparative
legal analysis of Ukraine, EU Member States
and North America regarding the administra-
tive and legal support for intellectual property
and investment protection can be a material
good (intellectual property and investments),
which is the content of our knowledge, as well as
cognitive, creative, practical activities of actors
of law related to it in the form of comparative
analysis of the administrative and legal support.
Let us prove them.

The first component of the subject-mat-
ter of our research is “intellectual property”,
in the most general sense it is the intangible
property that is the result of creativity (such as
patents or trademarks or copyrights) (British
Encyclopaedia, 2020). According to the Ency-
clopaedia Britannica, intellectual-property
law is the legal regulations governing an indi-
vidual’s or an organisation’s right to control

the use or dissemination of ideas or informa-
tion. Various systems of legal provisions exist
that empower persons and organisations to
exercise such control. Copyright law confers
upon the creators of “original forms of expres-
sion” (for example, books, movies, musical com-
positions, and works of art) exclusive rights to
reproduce, adapt, and publicly perform their
creations. Patent law enables the inventors
of new products and processes to prevent oth-
ers from making, using, or selling their inven-
tions. Trademark law empowers the sellers
of goods and services to apply distinctive words
or symbols to their products and to prevent
their competitors from using the same or con-
fusingly similar insignia or phrasing. Finally,
trade-secret law prohibits rival companies from
making use of wrongfully obtained confidential
commercially valuable information (e.g., soft-
drink formulas or secret marketing strategies)
(British Encyclopedia, 2020).

Under art. 418 of the Civil Code of Ukraine
“Intellectual property right is the human right
to the result of intellectual, creative activity or
to another object of intellectual property right”
(Civil Code of Ukraine, 2003). The concept
of “intellectual property” arose in the process
of long-term practice of legislating their rights
to the results of intellectual activity in indus-
trial, scientific, artistic, industrial and other
fields by certain persons. In society, relations
with respect to the creation and use of intellec-
tual property are governed by a system of legal
provisions, called intellectual-property law.
Objects of intellectual-property law include lit-
erary and artistic works; computer programmes;
compilations of data (databases); performance;
phonograms, videograms, broadcasts (pro-
grammes) of broadcasting organisations; sci-
entific discoveries; inventions, useful models;
industrial designs; layout (topography) of inte-
grated circuits; rationalisation proposals; plant
varieties, animal breeds; commercial (brand)
names, trademarks (marks for goods and ser-
vices), geographical indications, trade secrets
(Civil Code, art. 420). The object of intellec-
tual property right can be only the intangible
object, that is, the result of intellectual, cre-
ative activity. However, not every product
of creative activity is recognised as an object
of intellectual-property law, but only the one
that is protected by the Civil Code of Ukraine
and other laws of Ukraine on intellectual prop-
erty. The results of creative activities, which for
one reason or another have not been protected
by intellectual property rights, may be recog-
nised as objects of civil law, but not of intel-
lectual property rights. Objects of intellectual
property rights can be not only the results
of intellectual, creative activity, but also other
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objects defined by the Civil Code of Ukraine
and other laws. These are so-called means
of individualisation of participants of civil cir-
culation, goods and services and other non-tra-
ditional objects, equated with objects of intel-
lectual property rights. Nevertheless, they are
protected by intellectual property rights (Civil
Code of Ukraine, 2003).

According to the Encyclopaedia Britannica
“investment” is a process of exchanging income
during one period of time for an asset that is
expected to produce earnings in future peri-
ods. Thus, consumption in the current period
is foregone in order to obtain a greater return
in the future. For an economy as a whole to
invest, total production must exceed total con-
sumption. Throughout the history of capital-
ism, investment has been primarily the function
of private business, however, during the 20th
century governments in planned economies
and developing countries have become impor-
tant investors (British Encyclopaedia, 2020).

From the perspective of the Ukrainian
reality, “investments” are economic operations
involving the acquisition of fixed assets, intan-
gible assets, corporate rights and/or securities
in exchange for funds or property, long-term
investing of capital in any enterprise for profit.
Investments are grouped into public and private,
direct and portfolio; in services, housing; real
(direct), intellectual, financial and replacement
of worn fixed assets; long-term capital (funds)
investment in various sectors of the economy,
mainly outside the country, as well as property
and intellectual values invested in business
and other activities, resulting in profits or social
benefits (Chubenko, Loshytskyi, Pavlov, Bych-
kova, Yunin, 2018).

3. Legal nature of the categories "intellec-
tual property” and "investment".

The question arises: what unites these two
scientific categories — intellectual property
and investment — what is the subject-matter
of the joint study? In our view, the answer lies
both in their scientific nature (statics) and in
the ways of their legal protection (dynamics).
However, first, the focus should be on some
aspects of the legal nature of property rights.
According to V. Halunko, property relations
constitute a system of exceptions to access to
tangible and intangible resources. If there are
no exceptions to access to resources, then they
are nobody’s, belong to no one, or that means
that the same belongs to everyone, because
there is free access to them. To exclude others
from free access to resources means to specify,
that is, to define precisely property rights. The
more clearly defined and securely protected
property rights are, the better the link between
property owners and their well-being. There-
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fore, the specification encourages effective deci-
sion-making. The reverse of the erosion of prop-
erty rights occurs when they are imprecise or
poorly protected (Halunko, 2018).

To sum up, the administrative and legal sup-
port for intellectual property and investment
protection combines: 1) From the perspective
of statics, intellectual property and investments
are different forms of ownership (investments
are tangible property while intellectual property
objects are intellectual property), but they are
updated for consumers, usually in virtual digi-
tal space (format); 2) There is a mutual need for
proper specification to prevent access to them
by outsiders; 3) This results in many common
grounds and remedies; 4) The appropriate level
of protection of intellectual property rights has
a direct impact on the investment climate in
the State and vice versa.

Consequently, the well-being of citizens,
the proper development of business in legal,
democratic and market economies depend
directly on interrelated legal processes regard-
ing the respect and protection of intellectual
property as a precondition, foundations and, in
some cases, a remedy for investment protection.

When protection of intellectual property
and investments is based on administrative law,
the external form of realisation of executive
functions is public administration. According
to V. Halunko, public administration is char-
acterised by: 1) external expression of the real-
isation of the tasks (functions) of the execu-
tive authority; 2) administrative activities
of the public administration; 3) the purpose
of meeting the public interest; 4) negatively
restricted from: legislative activity; admin-
istration of justice and criminal procedure;
political activities; private interest activities.
Public administration as a form of exercis-
ing public power is administrative activity
of public administrators, which is external
expression of realisation of tasks (functions)
of executive power, to satisfy the public inter-
est and to be negatively restricted to legisla-
tive judicial and political activities. In terms
of content, the types of public administration
are grouped into: 1) administrative services
by the public administration, when the pub-
lic administration should more fully satisfy
the rights, freedoms and interests of individ-
uals; implementation of executive and admin-
istrative activities (public administration), in
the course of which the public administration
performs public execution of the legislation
throughout the State (executive activities)
and in accordance with the prescribed com-
petences issues for this purpose by-laws nor-
mative legal acts on the basis of laws for their
implementation through detailing and clar-
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ifying (administrative activities) (Halunko,
Dikhtiievskyi, Kuzmenko, 2001).

With regard to the dynamics of the prob-
lem under consideration, it should be noted that
administrative and legal protection is an institu-
tion of administrative law, consisting of homo-
geneous provisions, aimed at the prevention
of offences (prevention of crimes) and restoration
of violated rights, freedoms and lawful interests
of natural and legal persons by administrative
remedies, that is, forms of administrative activity
of public administration, administrative coer-
cion measures and administrative procedures.
Administrative and legal protection is provided
through the administrative and legal provisions,
but from the perspective of the gnoseology of law,
it cannot exist within such a narrow framework
defined by the State, it reflects objective public
relations, protects the most important values
which, at some point in time, may not yet be
formalised in the sources of administrative law,
is governed by administrative and legal provi-
sions and at the same time by administrative
law, which is not established by the State alone,
although by it primarily (Pravotorova, 2019).

The next dynamic category of our research
is “support,” according to the dictionary
of the Ukrainian language means to supply
something in sufficient quantity, to meet some-
one’s needs; to provide someone with sufficient
material means of subsistence, create a secure
environment for doing something; guarantee
something; protect someone, protect some-
thing from danger (Bilodid, 1972). A. Ivanysh-
chuk determined that administrative and legal
support is a purposeful regulatory influence
of the provisions of administrative law, which
develop and clarify the constitutional provi-
sions that determine the theoretical and legal
administrative and legal framework for the func-
tioning of public authority with a view to creat-
ing appropriate conditions for judges to ensure
the rights, freedoms and legitimate interests
of natural and legal persons, the public interest
of the State and entire society. According to its
content, the administrative and legal support
of the judicial branch is a system of provisions
of administrative law, fundamentals (concepts,
doctrines and principles of the legal and regula-
tory framework), administrative and legal rela-

tions and administrative instruments (forms
and methods of administrative activities
and administrative procedures), which together
form a comprehensive institution of administra-
tive law, filled with numerous vertical and hori-
zontal ties, homogeneous social relations (Iva-
nyshchuk, 2015).

Furthermore, the boundaries of the content
of the comparative legal analysis of Ukraine,
EU Member States and North America on
the administrative and legal support for intel-
lectual property and investment protection are:
1) Starting points, sources of research: legis-
lation, empirical material, case law and other
interpretation of the legal provisions, scientific,
financial and legal doctrines of Ukraine, EU
Member States and North America; 2) Results
of research: a) foundations: concepts, princi-
ples, doctrines, theories of the administrative
and legal support for intellectual property
and investment protections of Ukraine, EU
Member States and North America; b) pub-
lic administration tools of the administrative
and legal support for intellectual property
and investment protections of Ukraine, EU
Member States and North America; ¢) admin-
istrative procedures of the administrative
and legal support for intellectual property
and investment protections of Ukraine, EU
Member States and North America; d) improve-
ment of areas and legislation of the administra-
tive and legal support for protection of intellec-
tual property and investments in Ukraine.

4. Conclusions

Therefore, the subject-matter of the compar-
ative legal analysis of Ukraine, the EU Member
States and North America regarding the admin-
istrative and legal support for intellectual prop-
erty and investment protection are interrelated
in many aspects by material goods in the form
of intellectual property and investments, which
are usually updated by actors of administra-
tive law virtually and digitally. They represent
the content of administrative service and exec-
utive administrative activities of public admin-
istrators through the comparative and legal
analysis of legislation, empirical material, case
law and other interpretation of the provisions
of law, scientific, financial and legal doctrines in
Ukraine, EU Member States and North America.
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IIPEJIMET IIOPIBHSJIbHO-IIPABOBOTO AHAJII3Y YKPATHU,
KPATH-YYACHMUIIb €C TA IIIBHIYHOI AMEPUKU

o0 AAMIHICTPATUBHO-ITPABOBOTI'O 3ABE3IIEYEHHA OXOPOHU
IHTEJEKTYAJIbHOI BJIACHOCTI TA IHBECTHIIIA

Anoranig. Mera. Mera crarTi nosisirae y 3/ifiCHEHHI MOPiBHSIBHO-TIPABOBOTO aHAi3y YKpaiHu,
kpain-yyactuib €C Ta IliBHIuHOT AMEPUKH 100 aAMIHICTPATHBHO-TIPABOBOTO 3a0e31EeUEeHHS 0XOPO-
HU iHTEJEKTYaJIbHOI BJIACHOCTI Ta iHBecTuiil. Pe3ysbrati. Y cTaTTi 3’s1COBAHO 3MICT IIpeMeTa HopiB-
HSJTBHO-TIPABOBOTO aHaJi3y YKpainu, kpain-yyacauiis €C Ta [liBHiuHOT AMEpUKH 10710 aIMiHICTPATHB-
HO-TIPABOBOTO 3a0e3MeueH s OXOPOHN IHTEJIEKTYaTbHOI BAACHOCTI Ta iHBeCTHINH. JloBeeHo, Mo BOHU
B3AEMOIIOB'A3aHi B 6araTboX acmeKkTax MarepiaqbHUMK Ojaramu y (GopMi iHTeIeKTyaabHOI BIACHOCTI
Ta IHBECTHIIIH, AKi aKTyasisyoTbcs cy6’eKTaMK aAMiHICTPaTHMBHOIO IpaBa, K MPABUJIO, Y BIpTYaibHO-
My 1ndpoBoMmy Gopmati. BoHu CTaHOBJASATb 3MiCT a/MiHICTPaTHBHO-CEPBICHOI Ta BHKOHABYO-PO3IIO-
PAIYol AisIbHOCTI cy6'eKTiB MybiuHOi agMiHicTpalii yepes 3AiCHEHHS MOPIBHAILHOIO Ta MPaBOBOTO
aHaJIi3y 3aKOHO/IABCTBA, EMITiPUYHOTO MaTepiary, CyZI0BOI MPAKTUKU I iHIIOTO TIyMauyeHHsT HOPM TIPaBa,
HAyKOBHX, (DiHAHCOBUX i TPABOBUX JOKTPUH B YKpaiHi, kpainax-yuacuHuisx €C ra [liBuiunoi Amepuku.
IIpaBoBe 3a6e3meYeHHsA OXOPOHH IHTENEKTYaIbHOI BAACHOCTI Ta IHBECTHIIIN 06’eye Take: 1) 3 morssmy
CTaTHUKH, iHTeJIeKTyaJ bHA BJIACHICTh Ta iHBECTHUII] BIIHOCSATHCS /10 Pi3HUX POPM BJIacHOCTI (iHBeCTHUII] —
11e MaTepiaJibHa BIACHICTb, a 00’€KTH IHTENEKTYalIbHOCTI BIACHOCTI — IHTEJIEKTYa/IbHa BAACHICTb), O/IHAK
BOHU aKTyaJli3yl0ThCsT [IJIsI CIOKUBAYIB, SIK TPABIJIO, Y BipTyasbHoMy 1udpoBomy npoctopi ((opmari);
2) icHye B3aeMHa HEOOXIZHICTh IX HaMeKHOI crenudikalii, o6 BUKIIOYUTH TOCTYI 0 HUX CTOPOHHIX
0ci6; 3) 11e IPU3BOAUTH 0 GaraThoX CILIBHUX 3acaj i 3ac00iB iX IPaBOBOI 0XOPOHU; 4) HajleKHUIT PiBeHb
OXOPOHU IIPaBa iHTEJNEKTYATbHOI BJACHOCTI IPSMO BIJIMBAE HA IHBECTUIIITHWI KJIIMAT y lep:KaBi i HaBIa-
ku. BucHoBKH. 3po6JieHO BUCHOBOK, IO TPEAMETOM MOPIBHAILHO-TTPABOBOTO aHAMI3Y YKpaiHu, KpaiH-
yuacuuip €C i ITiBHIYHOI AMEpPUKY 11010 aAMiHICTPATUBHO-TIPABOBOTrO 3a0€3I1eYeHHsT OXOPOHU IHTEJIEK-
TyaJIbHOI BJIACHOCTI Ta iHBECTHIIIN € B3a€MOTIOB'A3aHi B 6araTboX acrekTax MaTepiajibHi Osara y Gopmi
IHTeIeKTyalbHOI BJACHOCTI Ta IHBECTHUII SK MaTepiaibHi LIHHOCTI, fIKi aKTyasisyloTbcs cy6’eKTaMu
A/IMiHICTPATUBHOTO TIPaBa, SIK TIPABUJIO, Y BipTyasbHOMY IidpoBomy (opmaTti. Bonu craHoBiATH 3MiCT
aAMiHICTPaTUBHO-CEPBICHOI Ta BUKOHABYO-POSIOPSAYOl AismbHOCTI Cy6'eKTiB mybiunHOl agMiHicTpaiii
yepes 3/[i1ICHEHHS MOPIBHSJIBHOTO Ta IIPABOBOTO aHANi3y 3aKOHO/IABCTBA, eMITIPUYHOTO MaTepiay, Cy10-
BOI MPAKTHKY Ta IHIIOTO TyMAa4eHHS HOPM TTPaBa, HAYKOBUX, (PJiHAHCOBUX i TPABOBUX JOKTPUH B YKpaiHi,
kpainax-yuacHuipix €C ta [liBaiunoi AMepuku.

KmouoBi cioBa: 3micT, iHBeCTHUITIi, iHTeIEKTyalbHA BIACHICTb, OXOPOHA, TTOPiBHSAIBHO-ITPABOBUIT
aHaJi3, mpeamer, ndposuii hopmar.
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PRINCIPLES OF ADMINISTRATIVE PROCEDURE
FOR CASES INVOLVING APPEALS AGAINST
AUTHORISED ACTORS’ DECISIONS

ON ADMINISTRATIVE LIABILITY IN UKRAINE

Abstract. Purpose. The purpose of the article is to identify and outline, on the basis of the legal
literature review, the basic principles of the administrative procedure for cases involving appeals against
authorised actors’ decisions on administrative liability in Ukraine. Results. It is underlined that
administrative court proceedings on appeals against authorised actors’ decisions on administrative liability
in Ukraine is a leverage (instrument) of influence on public administrators enabling the citizens of our
State to restore or establish their legitimate rights, freedoms and interests. In the study, the principles
of the administrative procedure for cases involving appeals against authorised actors’ decisions on
administrative liability in Ukraine are grouped into general and special ones. The general principles
of law include: the rule of law, legality, equality of all parties before court, justice, freedom, humanism.
Accordingly, the special principles in this field include: the adversarial nature of parties, the equality of all
before court and law; the obligation to adjudicate; the right to appeal; the reasonableness of the time
for considering the case; compensation of legal costs by the guilty party; mandatory administrative
prosecution of the perpetrators; appeal only against unlawful decisions of authorised actors. Conclusions.
The article identifies that the principles of administrative procedure for cases involving appeals against
authorised actors’ decisions on administrative liability in Ukraine are the basic legislated provisions,
according to which, judicial authorities administer justice in the field of appeals against unlawful decisions
of public authorities violating rights and freedoms and the legitimate interests of the citizens of our State,
and in the event that guilt is proven, in the manner established by law, the court shall bring the guilty
officials to administrative liability.

Key words: administrative liability, administrative procedure, power, principle, decision, actor,
judicial appeal.

1. Introduction.

Modern public and legal processes in our
State require detailed legal regulatory mecha-
nism. Moreover, the establishment of clear posi-
tions on specific areas is the basis for the fur-
ther development of a democratic civil society.
Therefore, the exercise by citizens of the right
to appeals against authorised actors’ decisions
on administrative liability is of great impor-
tance for their personal interests, in particu-
lar, the fundamental principles in this field
are enshrined in the Constitution of Ukraine
and current national legislation.

Principles in the administrative procedure
are fundamental factors which are the basis
of any system. Thus, forming and choosing prin-

© L. Domuschi, 2022

ciples is a very important aspect of all sectors
of life. Every citizen has faced the violation
of his/her rights to freedoms and legitimate
interests not only by others but also by State
bodies, as well as by their officials, so the State
protects itself from attacks in these fields.

Therefore, the principles of the administra-
tive procedure for cases involving appeals against
authorised actors’ decisions on administrative lia-
bility in Ukraine are used to ensure these aspects.
Among the foundations of the theory of adminis-
trative law, the priority is always the principles,
because only after their study one should pass to
other administrative and legal phenomena.

The issue of the principles of the adminis-
trative procedure for cases involving appeals
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against authorised actors’ decisions on admin-
istrative liability in Ukraine was under focus
of academics in administrative law of Ukraine
and Spain: V. Averianov, V. Bass, Y. Bytiak,
V. Halunko, M. Damirchyiev, P. Dikhtiievskyi,
V. Zarosylo, V. Kolpakov, O. Kuzmenko, R. Mel-
nik, S. Stetsenko, V. Tkachenko, O. Tykhomy-
rov, T. Tsurkan, V. Shkarupa, Garcia de Enter-
ria, Moron Miguel Sanches, Posada Martinez
Lopez-Muniz, Zanobini, and others. However,
they did not focus on comparability in the rel-
evant field.

The purpose of the article is to identify
and outline, on the basis of the legal literature
review, the basic principles of the administrative
procedure for cases involving appeals against
authorised actors’ decisions on administrative
liability in Ukraine.

2. Appeals against authorised actors’
decisions

According to the explanatory dictionary
of the Ukrainian language, the principle is
the basic starting point of any scientific sys-
tem, theory, ideological trend, etc.; the basic law
of any exact science. A feature that underlies
the creation or implementation of something,
the way something is created or implemented.
The rule that underlies the activities of an organ-
ization, society, etc. (Luchenko, 2011).

Every person has the right to apply to
an administrative court if he/she consid-
ers that his/her rights, freedoms or inter-
ests have been violated by a decision, act or
omission of an authorised actor (article 3,
part 1, of the Code of Administrative Procedure
of Ukraine) (Konstantinov, 2010).

In other words, regardless of whether
a natural or legal person in Ukraine, it is pos-
sible to apply for the protection or restoration
of their legitimate rights, freedoms and inter-
ests in accordance with the current legislation
and to appeal the decision of actions or omis-
sions of authorised actors.

In addition, it should be understood that
the principles of the administrative procedure
for cases involving appeals against authorised
actors’ decisions on administrative liability
in Ukraine are the leading bases, determined
to strengthen the generally established rules
of conduct in this field.

A citizen may file a complaint in person
or through an authorized other person. Com-
plaints in the interests of minors and persons
without legal capacity are filed by their legal
representatives. A complaint in the inter-
ests of a citizen, on his behalf, may be filed by
another person, a labour collective or an organ-
ization engaged in human rights activities, in
the manner prescribed by law. The complaint
shall be accompanied by the decisions or copies
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of the decisions taken by his previous applica-
tion, as well as other documents necessary for
the consideration of the complaint, which, after
consideration, shall be returned to the citizen.
The specificities of consideration of citizens’
complaints against decisions, actions or omis-
sions of public registrars of rights on immovable
property are determined by the Law of Ukraine
“On State Registration of Real Rights to
Immovable Property and Their Encumbrances”.
The specificities of consideration of citizens'
complaints against registration actions, refusal
of public registration, omissions of the public
registrar are determined by the Law of Ukraine
“On State Registration of Legal Entities,
Individuals-Entrepreneurs and Public For-
mations” (Law of Ukraine “On State Regis-
tration of Real Rights to Immovable Property
and Their Encumbrances”, 2004).

According to art. 55 of the Constitution
of Ukraine, everyone shall be guaranteed
the right to challenge in court the decisions,
actions, or inactivity of State power, local
self-government bodies, officials and officers.
The procedure for going to court is governed by
procedural legislation, in particular the Code
of Administrative Procedure. Pursuant to
article 2 of the CAP, the task of administrative
proceedings is to ensure that the courts settle
disputes in the field of public legal relations in
a fair, impartial and timely manner, with a view
to protecting the rights, freedoms and interests
of natural persons; rights and interests of legal
persons from violations by authorised actors.
Any decisions, actions or omissions of author-
ised actors can be appealed to administrative
courts, unless the Constitution or the laws
of Ukraine establish another procedure for
court proceedings in respect of such decisions,
acts or omissions (Administrative proceed-
ings) (Constitution of Ukraine, 1996; Kon-
stantinov, 2010).

Therefore, administrative court proceedings
on appeals against authorised actors’ decisions
on administrative liability in Ukraine is a lever-
age (instrument) of influence on public admin-
istrators enabling the citizens of our State to
restore or establish their legitimate rights, free-
doms and interests.

According to D. Luchenko, an administra-
tive and legal appeal as a procedure is based
on a number of principles. These include both
the principles inherent in the entire admin-
istrative procedure and the special princi-
ples of the complaint procedure. The first
group includes the principles of the rule
of law, justice, legality, objectivity, legal equal-
ity, protection of the interests of the individ-
ual and the State, transparency, dispositive
capacity, economy, etc. The second group con-
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sists of the principles of unrestricted right to
appeal, certainty of the right to appeal, advan-
tages of the applicant’s interests, inadmissibil-
ity of abuse of the right to appeal, mandatory
mechanisms of extrajudicial appeal, a combina-
tion of written and oral complaints, etc. (Luch-
enko, 2011).

To sum up, it should be noted that the pur-
pose of the principles for appeals against deci-
sions in cases on administrative offence is to
declare, proclaim, and determine how citizens'
complaints should and can be processed, they
establish the only correct and permitted man-
ner of conduct of the actors of such proceed-
ings. Deviation from the rule of conduct estab-
lished by law, going beyond the permitted range
of actions means violation of the provisions
of law, disregard of the law, non-recognition
of its prescriptions (Konstantinov, 2010).

3. Principles of administrative procedure

In general, it should be noted that the general
principles of the administrative procedure are
formed, established and sanctioned by the State
in the Constitution of Ukraine and the Code
of Administrative Procedure of Ukraine.

According to article 2 of the CAP, the task
of administrative proceedings is to ensure that
the courts settle disputes in the field of public
legal relations in a fair, impartial and timely
manner, with a view to protecting the rights,
freedoms and interests of natural persons; rights
and interests of legal persons from violations
by authorised actors. In cases of appeal against
decisions, acts or omissions of authorised actors,
administrative courts check whether they have
been taken (committed): 1) on the grounds,
within the powers and in the manner deter-
mined by the Constitution and laws of Ukraine;
2) using the power for the purpose, for which
this power is granted; 3) justified, that is, taking
into account all circumstances relevant to taking
the decision (committing the action); 4) impar-
tially (unbiased); 5) in good faith; 6) prudently;
7) respecting the principle of equality before
law, preventing all forms of discrimination; 8) in
proportion, inter alia, with the required balance
between any adverse effects on the rights, free-
doms and interests of the individual and objec-
tives, to be achieved by the decision (action);
9) taking into account the right of the person to
participate in decision-making; 10) in a timely

manner, that is, within a reasonable period
of time (Code of Administrative Procedure
of Ukraine, 2005).

In addition, following the Code,
the basic principles of administrative proceed-
ings are: 1) the rule of law; 2) equality of all
parties to the proceedings before law and court;
3) transparency and openness of the court pro-
cedure and its full recording by technical means;
4) the adversarial nature, dispositive character
and formal establishment ofall the circumstances
of the case; 5) the binding nature of the judge-
ment; 6) the right to appeal; 7) the right to
appeal against the judgement in cases defined
by law; 8) reasonableness of the court’s hearing;
9) inadmissibility of abuse of procedural rights;
10) reimbursement of legal costs of natural
and legal persons in favour of whom the court
has decided (Code of Administrative Procedure
of Ukraine, 2005).

To sum up, the principles of the adminis-
trative procedure for cases involving appeals
against authorised actors’ decisions on admin-
istrative liability in Ukraine are grouped into
general and special ones

The general principles of law include:
the rule of law, legality, equality of all parties
before court, justice, freedom, humanism, etc.

Accordingly, the special principles in this
field include: the adversarial nature of parties,
the equality of all before court and law; the obli-
gation to adjudicate; the right to appeal; the rea-
sonableness of the time for considering the case;
compensation of legal costs by the guilty party;
mandatory administrative prosecution
of the perpetrators; appeal only against unlaw-
ful decisions of authorised actors.

4. Conclusions

Consequently, the principles of adminis-
trative procedure for cases involving appeals
against authorised actors’ decisions on admin-
istrative liability in Ukraine are the basic leg-
islated provisions, according to which, judi-
cial authorities administer justice in the field
of appeals against unlawful decisions of pub-
lic authorities violating rights and freedoms
and the legitimate interests of the citizens of our
State, and in the event that guilt is proven, in
the manner established by law, the court shall
bring the guilty officials to administrative lia-
bility.
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NPUHIUIIN AAMIHICTPATUBHOTI'O ITPOLIECY ¥V CIIPABAX CTOCOBHO
OCKAPKEHH PIIIEHD CYB’€KTIB BJAHUX IIOBHOBAKEHD
I[0/I0 IIPUTATHEHHSA OCIB 10 AIMIHICTPATUBHOI
BIZIIOBIJAJILHOCTI B YKPAIHI

Awuoranisi. Mema. Meta crarTi 110J1ra€ B TOMY, 11100 Ha OCHOBI NIPAllb BUEHUX-FOPKUCTIB BUSHAYMTH
Ta OKPECJUTU OCHOBHI MIPUHIIUIIN 3JIMIHICTPATUBHOTO TIPOIECY Y CIIPAaBaX CTOCOBHO OCKAP:KEHHS PillleHb
cy0’eKTiB BJIAJHUX MOBHOBaKEHb IMOAO MPUTATHEHHS OCi6 0 aaMiHICTPaTWBHOI BiAMOBiZATBHOCTI
B YKpaini. Bucnoexu. Haromnomnieno, 1o agMinicTpaTHBHE Cy/JOYNHCTBO Y CIIPaBaX CTOCOBHO OCKap’KeH-
HA pillieHb Cy6’€KTiB BIaHUX TTOBHOBAKEHD MIOAO MPUTATHEHHS 0Ci6 10 aAMiHICTPaTUBHOI BiAIIOBiab-
HOCTI B YKpaiHi € CBOEpifiHUM BaesieM (IHCTPYMEHTOM) BIUIMBY Ha cy('eKTiB 1yGiiunoi agMiHicTparii,
3a JIOMIOMOTOK0 SIKMX IPOMaJISIHU HAIIOI JepsKaBU MOXKYTh BiJHOBUTU ab0 BCTAHOBUTH iXHi 3aKOHHI IIpa-
Ba, cBOOOAM Ta iHTepecu. BusHayeHo, M0 MPUHIMIM aAMIHICTPATHBHOTO IIPOLECY Y CIIPaBaX CTOCOBHO
OCKap:KeHHsI pillleHb Cy6'€KTiB BJAaJHUX MOBHOBa)KEHb MIOAO MPHUTSTHEHHS 0Ci0 10 afMiHiCTpaTUBHOIL
Bi/ITTOBIIAJIBHOCTI B YKPaiHi MOJIISIOTHCS Ha 3araibHi Ta creliaibHi. /[0 3aTalbHIX HaJIEKATh 3arajlbHO-
BCTAHOBJIEH] IPUHIIUIIN IIPaBa, TaKi SIK: BEPXOBEHCTBO [IPaBa, 3aKOHHOCTI, PIBHOCTI YCiX yYaCHUKIB Iepej
Cy/IOM, CIIPaBeJIMBOCTI, cBOGOAM, I'yMaHisMy. BianosigHo, 10 creuiasbHUX NPUHIKUINB y Lill cdepi, Ha
Hallly JIyMKY, CJIi/l BIIHECTH: 3MaraJibHiCTh CTOPiH, PIBHICTh yCIX [EpPe/ CYA0M Ta 3aKOHOM; 000B’I3KOBICTh
NPUIHATTS CYZIOBOTO PillleHHS; TIPABO HA alessAIiiHII epersij clipaBi; PO3YMHICTb CTPOKIB PO3IJIs-
Iy CIIPaBH; BilIIKOMYBAHHS CYAOBUX BUTPAT BUHHOIO CTOPOHOIO; 0OOB'SI3KOBICTD MPUTSTHEHHSI BUHHUX
JI0 aIMiHICTPaTUBHOI Bi/IMOBIIATBHOCTI; OCKAP;KEHHS BUKJIIOUHO HE3AKOHHUX PillleHb cy6’€1<TiB BJIQTHUX
NOBHOBakeHb. Pe3yivmamu. Y crarTi BU3HaYEHO, 1110 IIPUHIUIIN aIMiHICTPATUBHOTO IIPOLiecy y clIpaBax
CTOCOBHO OCKapsKeHHsI pillleHb Cy0'eKTiB BIaIHUX [IOBHOBAKEHb 00 IPUTATHEHHS 0ci0 40 agMiHicTpa-
THUBHOI Bi/IIOBiTaTbHOCTI B YKpaiHi — I1e 3aKJIa/ieHi Ha 3aKOHOIaBYOMY PiBHI OCHOBHI MOJIOKEHHST, CITUpa-
I0YUCh Ha SIKi, Cy/IOBi OPraHu BJIAJU 3/iHCHIOIOTH MPABOCYASA Y cepi OCKap:KeHHsT He3aKOHHUX PillleHb
oprasiB myO6JIiYHOI BJIaJH, SIKi MOPYIIYIOTH TIPaBa, CBOOO/IN Ta 3aKOHHI iHTEpeCH TPOMAaISTH HAIIOI fepska-
BU; Ta y BUIAJKY, SKIIO BUHA Oy/ie I0BEleHa Y BCTAHOBJIECHOMY 3aKOHOM HOPSIIKY, Cy/ Oyje 3MyIleHuii
HPUTATHYTH BUHHUX [OCAI0BUX 0CI0 /10 aMiHICTPATUBHOI Bi/[IOBIaJIbHOCT.

KmouoBi cioBa: ajMiHicTpaTHBHA Bi/IIOBIATbHICTD, a/IMiHICTPATUBHUIA TIPOIIEC, BJIAjla, TIPUHIIUI,
piuteHHs, cy6’eKT, CyI0Be OCKAPKEHHI.
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SYSTEM ANALYSIS OF THE CONCEPT OF “POWER”
WITHIN THE FRAMEWORK OF PUBLIC LAW FIELD

Abstract. Purpose. The purpose of the article is to formally define the concept of “power”, which
may be relevant for solving a specific research problem. Results. The article formally defines the concept
of “power”, which may be relevant for solving a specific research problem, because despite the frequent
use of this concept by the scientific community, it has a multifaceted interpretation. It is emphasised
that the specificities of the concept of power are the topic sufficiently widely studied by both domestic
and foreign scientists of modern times. However, the absence of a formal definition of “power” enables
an additional study of this phenomenon, including within the framework of the public and legal field.
It is revealed that power as a phenomenon of social reality can be considered from many discourses,
the specificities of the definition thereof depend on a specific research request. It is a multidisciplinary
category that combines the characteristics of the relationship between people, actors and objects and is
manifested both through multiple forms of compulsion and without intentional compulsion by others. It
underlines that the system of public authorities is a set of people’s authorities, which have different forms
of exercising this power, in particular representative authorities formed by elections, such as the Parliament,
President, local self-government bodies. Each body of public authority is created for the implementation
of the goals and programmes set, ensuring the protection of the rights, freedoms and legitimate interests
of the people, the security of the State and society, and addressing issues of socio-economic and cultural
significance. Conclusions. It is defined that, first, power is an ontological concept, quality of various states
of being, essence of possibilities and reflection of reality; second, it is an active or passive manifestation
of strength, applicable from an actor to an object. A formal definition of the concept of “power” is offered in
this wording: the legal possibility of the actor to establish the framework of required behaviour, which shall
be respected by others. Within the framework of public and legal field, this definition can be interpreted as
follows: this is the right granted by legal regulations to a specific authorised actor to organise and exercise
managerial influence on a certain range of objects of influence.

Key words: administrative policy, power, State, State power, public power, society.

1. Introduction.

The concept of power is part of a social
theory that dates to the time of ancient Greek
philosophers. However, even today a signifi-
cant number of legal theorists’ studies focus on
the phenomenon of power and related phenom-
ena. This can be either one simple statement,
such as power is not necessarily a negative,
prohibitive or repressive thing, which forces
to do things against the aspirations of society,
but can also be a necessary, productive and pos-
itive strength in it (Gaventa, 2003) and, indeed,
expanded arguments supporting the need for
a transparent system of national governance
based on the leading ideals of legal doctrine.

The specificities of the concept of power are
the topic sufficiently widely studied by both
domestic and foreign scientists of modern times:
M. Vladymyrov, A. Danylenko, N. Kapus-

© A. Zubko, 2022

tina, S. Kovalchuk, L. Krymets, 1. Maliu-
tin, I. Minaieva, as well as: Y. Emirbekova,
M. Foucault, J. Gaventa, N. Narykov, A. Rachipa,
P. Samygin, S. Samygin, and others. However,
the absence of a formal definition of “power”
allows an additional study of this phenomenon,
including within the framework of the public
and legal field.

The purpose of the article is to formally
define the concept of “power”, which may be
relevant for solving a specific research problem.

2. Prerequisites for the existence of power
and society

Frequent use of the term “power” cannot
help deepening in its content. Power can be
called as the highest degree of emotionally
charged phenomenon, which is admired by
some and frightens others. Some are charmed
like a magnet; others see it as a receptacle of all
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sinful things. However, it has always been one
of the central categories of humanitarian knowl-
edge, without which it is difficult to determine
the interaction between individuals, society
and the State (Kapustina, 2005, p. 10). There-
fore, the etymology of the concept of “power” is
polysemantic and has a wide range of interpre-
tations (Maliutin, 2012, p. 27).

For example, according to the Etymological
dictionary of the Ukrainian language the word
vlada “power” and derivatives of it volodar
“ruler”, vladnyi “authoritative” etc. came from
the Polish language - wladza or Czech
vlada — power, leadership, government (Mel-
nychuk, 1982, p. 409). The essence is the abil-
ity to direct, govern someone or something.
In other languages, power tends to be equated
with strength, opportunity, influence, pos-
session, command, suppression, etc. and has
a tradition of speaking terms related to the phe-
nomenon of power. For example, from Greek
power — kratos, German — macht, French — pou-
voir, Italian — domino. In Latin, words such as
potestas, auctoritas, imperium were used to
define "power". The words potestas, auctori-
tas had a narrower meaning and meant a per-
son’s special ability to lead, manage other peo-
ple. Moreover, English authority is translated
as “power”, “impact”, “importance”. That is
why we equate the word avtorytet “authori-
tativeness” with such a position of a person
in a society. Another English word power also
means “strength” and “supremacy”, which, in
fact, reflects the nature of authority, which in
the absence of strength passes to the one who
has it. The struggle for power is usually won by
the most determined, the strongest, therefore,
authority without strength is impossible (Mali-
utin, 2012, p. 27).

There is no doubt that power is not a nat-
ural phenomenon, but a human phenomenon.
Accordingly, the existence of power presup-
poses the existence of a society in which accept-
able behaviours, existing ways to encourage
appropriate behaviour and punish for inappro-
priate behaviour (taboos, laws) are recognised
at a certain level (Emirbekova, Narykov, Samy-
gin, Samygin, Rachipa, 2016).

It is important to note that the beginnings
of the Christian concept of power, as well as its
philosophical origins, include its metaphysical
realisation as an absolute sanction, predeter-
mining social relations and requiring further
subordination. Power is, therefore, tradition-
ally seen only in the social, moreover in polit-
ical aspect, when unconditional obedience is
required. Absolutisation of power is its obliga-
tory attribute (Krymets, 2013, p. 77).

On the other hand, beyond politics, power
can be seen as a common, socialised, and embod-
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ied phenomenon. Therefore, State-centric
power struggles, including revolutions, do not
always lead to changes in public order. That
is, there are ways beyond perception, forcing
citizens to discipline without any deliberate
coercion from others (Michel Foucault: power
is everywhere, 2003). That is, the psychological
justification of power is based on the deep foun-
dations of human nature, where the animal’s
desire for priority was transformed as a result
of ennoblement by consciousness (Krymets,
2013, 80).

Accordingly,  within  the framework
of the structural and functional approach, power
is regarded as a mediator in the system of social
relations and, moreover, it belongs not to some
individuals, but is the property of the collec-
tive. Here, power is an integrating and regulat-
ing factor, the function of which is to mobilise
social forces to achieve a socially relevant goal.
According to D. Iston, power can make deci-
sions that matter to society, bringing and sup-
porting certain values (Iston, 2001). But from
the formal and administrative approach, power
is a mechanism of management and organisa-
tion, gets its legitimacy and legality in legal dis-
course. In this case, power acts as State power,
which is meaningfully disclosed in the dominant
influence of the controlling actor on the con-
trolled object. From these standpoints, power is
the legal organisation of society, and the mech-
anism of power is the State and legal man-
agement of various activities. The latter has
a complex hierarchical structure applicable to
every social field, getting its resources in “unity
of the people”, where the formal actor of power
is citizens, transfer their powers to the official
agent — the State (Vladymyrov, 2010, p. 314).

3. Relations between people and the State

In essence, citizens and the State conclude
a kind of “service contract”, which can be ter-
minated if one of the parties does not fulfil its
obligations (Lavrov, 2013). Therefore, there is
a partnership, because everyone has their own
needs, the realisation of which depends directly
on their interaction with each other, appropri-
ate interaction (Danilenko, 2020, p. 71). How-
ever, by transferring power to the State, citizens
actually lose the status of full partner, becoming
the object of power.

The inequality between the actors
and objects of power is based on certain prin-
ciples and is supported by a whole system
of resources (Afonin, Berezhnyi, Valevskyi,
2010, p. 30).

That is why there has been a tendency to
view power no longer simply as an “ability
and capacity to exercise one’s will, influence
the activities and behaviour of others”, but
above all as a right, given by the authority, to
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the managerial influence. And this approach is
quite justified, because in a State governed by
the rule of law, no one has the right to exercise,
and even more so to impose their will, and pub-
lic relations are regulated through legal regu-
lations, adopted by actors entrusted by society
(Afonin, Berezhnyi, Valevskyi, 2010, pp. 30-31).

However, lawmakers cannot simply legis-
late. They need to convince people to accept
them and follow the rules. To make this possi-
ble, the State power transforms itself into public
one, that is, gives citizens broad access to partic-
ipation in governance.

Interestingly, in the 19th century, the notion
of political and State power was identified
because the State was the centre of all power
in society. Soviet approaches to the domina-
tion of State power, which was the only one
at the time, are totally unsuitable in the new
political and economic environment, and these
concepts now need to be interpreted differently.
Experts in public administration assert that
State power is a political and legal phenomenon,
the essence of which is that, expressing at least
formally the will of all citizens of the State, it
(power) provides the guiding, organising, reg-
ulating influence on society (Yarmysh, Sero-
hin, 2002, p. 329; Minaieva, 2008). In turn,
the public authorities carry out the duties
of the State in the interests of society. That is,
the system of public authorities is a set of peo-
ple’s authorities, which have different forms
of exercising this power, in particular repre-
sentative authorities formed by elections, such
as the Parliament, President, local self-govern-
ment bodies. Each body of public authority is
created for the implementation of the goals
and programmes set, ensuring the protection

of the rights, freedoms and legitimate interests
of the people, the security of the State and soci-
ety, and addressing issues of socio-economic
and cultural significance. In this understanding,
State power is a kind of public power through
which the powers of the people, the nation
(popular sovereignty) are exercised (art. 5
of the Constitution of Ukraine) and formally
reflected in the legislation, in particular in arti-
cles 85, 106, 140 of the Constitution of Ukraine
(Kovalchuk, 2017, p. 49).

4. Conclusions

Therefore, power as a phenomenon of social
reality can be considered from many discourses,
the specificities of the definition thereof depend
on a specific research request. It is a multidisci-
plinary category that combines the characteris-
tics of the relationship between people, actors
and objects and is manifested both through
multiple forms of compulsion and without
intentional compulsion by others.

The conducted research enables to assert
that first, power is an ontological concept, qual-
ity of various states of being, essence of possi-
bilities and reflection of reality; second, it is
an active or passive manifestation of strength,
applicable from an actor to an object.

Thus, a formal definition of the concept
of “power” is offered in this wording: the legal
possibility of the actor to establish the frame-
work of required behaviour, which shall be
respected by others.

Within the framework of public and legal
field, this definition can be interpreted as fol-
lows: this is the right granted by legal regula-
tions to a specific authorised actor to organise
and exercise managerial influence on a certain
range of objects of influence.
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CUCTEMHUIT AHAJII3 TIOHATTS «BJAJIA»
B PAMKRAX ITYBJIYHO-ITPABOBOTO I1OJIA

Anoranig. Mema. Metoio crarti € hopmyBaHHs (POPMAIBHOTO BU3HAUEHHS TIOHSTTSI «BJIajia», 10
MoxKe OyTH aKTyaJbHUM ISl BUDILIEHHS] KOHKPETHOI JOCHiAHUIbKOI pobiaemu. Pesyasmamu. Crarts
npucBsiyeHa GopMyBaHHIO (HOPMAIBHOTO BU3HAUECHHS TIOHSATTS «BJAJA@», 10 MOKe OYTH aKTyalbHUM JJIst
BUPIIIIEHHsI KOHKPETHOI IOCIIi IHUI[BKOT IPOOJIEMH, aJIKe, OIIPH YACTO BKUBAHICTD IIbOTO OHSITTS y PaM-
Kax HAYKOBHUX KiJI, BOHO Ma€ Pi3HOOIYHE TPaKTyBaHHs. AKIIEHTOBAHO, 1[0 0COOIMBOCTI KOHIIEIIIIi BJIaju
€ IOCTaTHBO IIUPOKO JOCIIKYBAHOW MIPOOIEMATUKOIO SIK BITYM3HSIHUX, TaK 1 3apyOIKHUX BUCHHX CyUac-
Hocti. OziHaK BiICyTHiCTh GOPMATIBHOTO BU3HAYEHHS TIOHATTS <BJIA/Id» A€ MOXKJIMBICTD JJIsT I0IATKOBOTO
BUBYEHHS [[bOTO (hDeHOMEHY, y TOMY YHCJI Y paMKax IryOJIiaHO-IPaBOBOTO MOJISL. BUSIBIIEHO, 1110 BITA/Ia, K
SIBHIIE COMIATBHOI IfICHOCTI, MOKE PO3IJISAATUCH 3 GAraThoX AUCKYPCIB, 0COOIMBOCTI BUSHAYEHHST SIKUX
3aJ1e3KaTh BiJl KOHKPETHOTO JOCJIIHUI[BKOTr0 3anuty. 1le My bTUIMCIUITIHAPHA KaTeropis, Mo MOEIHYE
CBOIM 3MICTOM 0COOJIMBOCTI B3a€MOBIZHOCUH MIX JIIOAbMH, Cy(’eKTaMu Ta 00’€KTaMu, a TAKOK IIPOSIB-
JISIETBCSL SIK 3aBJISIKU MHOKMHHUM (hOpMaM IIPUMYCY, Tak i 6e3 Gyb-sIKOr0 HABMUCHOTO TIPUMYCY 3 GOKY
immux. Harosonreno, 1o cucremMa opramis mybJiuHOl BJIagy € CyKYITHICTIO OPraHiB BJIaAy HaPOLY, sIKi
MaroTh pi3Hi hopMu 37iTICHEHHS ITi€] BIaN, 30KpeMa Iie TPeJICTaBHUIBKI OPTaHH BTN, IO (OPMYIOTHCS
BuGOpaMu, a came mapJiaMeHTt, [[pe3uieHT, opraHu MiclieBoro camoBpsiayBatHs. Koxen oprad my6iiiy-
HOI BJIA/IM CTBOPEHO IIJIsi peasnisallii 3a[aHuX Iijiell i mporpam, siki 3a0e31e4yoTh 3aXUCT IIPaB, CBOOO]L
i 3aKOHHUX iHTEpeciB HapoLy, O€3IEKy IePKABH i CYCIIIbCTBA, BUPIIEHHS IUTaHb COIialbHO-EKOHOMIY-
HOTO Ta KyJLTYPHOIO 3HaueHH:. Bucnoexu. BusHaueno, 110 Bjiajia, HO-1eple, € OHTOJIOTIYHOIO KOHIIEI-
II€10, SIKICTIO PI3HUX CTaHIB OYTTsl, CyTHICTIO MOKJIMBOCTEN Ta BijII3EPKATEHHSIM PEAIbHOCT; TI0-IPYTe,
1le aKTUBHMIT YV IIACUBHUIT TIPOSIB CUJI, 3aCTOCOBHUIA Bifl cy6'ekTa 10 00’ckra. DopmanbHe BUSHAYEHHS
HOHSTTS «BJIajla» 3AlPONOHOBAHO B TAKOMY BUIJISL: JIETAJbHA MOMKJIMBICTh Cy0'€KTa BCTAHOBJIIOBATH
pPaMKH HeoOXiZHOT MOBEAIHKH, SIKUX MalOTh AOTPUMYBATKCH iHIN. Y paMKax MmyOJiYHO-IPaBOBOTO TOJIsI
Ile BU3HAYEHHS MOKHA {HTEPIPETYBATH TaK: Iie Ha/[aHe HOPMATHBHO-3aKOHOJABYNMHI aKTaMH IIPABO KOH-
KpeTHOMY Cy0’€KTY BJIaJIHUX [IOBHOBRKEHb Ha OPTaHi3allito Ta peasizalliio yIpasiiHChbKOTO BILIUBY IOJI0
BH3HAYEHOT0 KOJIA 00’€KTIB BILIUBY.

KirouoBi ciroBa: ajmiHicTpaTHBHA MOMITHKA, BIA/A, I€P/KABA, IepP/KaBHA BIIA/Ia, IyOJIiyHa BIajA, Cyc-
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SOME JUDICIAL AND ADMINISTRATIVE SERVICES

Abstract. Purpose. The purpose of the article is to analyse judicial and administrative services
of fair and effective justice in Ukraine. Results. The article analyses judicial and administrative services
of ensuring fair and effective justice in Ukraine. In the context of the reform towards a democratic society,
new institutions have emerged that substantially change the State’s approach to its citizens, ensuring their
rights. This approach has had an impact on public administration, and a new institution for the provision
of administrative services has emerged. In our case, it is important to study judicial and administrative
services. It is established that the electronic court enables participants in court proceedings to file
electronic documents in court, as well as to send procedural documents, in electronic and paper form.
The right to access to electronic documents is granted to the judges who deal with the relevant court
cases. The court shall, after the preparation and signing of a procedural document, send electronic
copies of the procedural document, which shall be digitally signed by the judge, by email to the mailbox
of the participant in the trial, if such participant is registered in the system. After receiving an electronic
confirmation of the e-mail delivery to the user’s mailbox, the responsible officer prints the e-mail
and appends it to the case file. Most courts provide administrative services related to the exercise of their
functions. Furthermore, related services (copying of documents, photographing, etc.) may be provided
in the courts. Conclusions. Judicial and administrative services of fair and effective justice in Ukraine
are a system of transparent administrative actions of public administrators (courts), which should give
rise to administrative and legal relations in providing an enabling environment for subjective rights
of a natural or legal person in the judicial system, observance of the legality aimed at ensuring the freedoms
and legitimate interests of persons.

Key words: administrative and legal framework, efficiency, fairness, justice, services, administrative

law, courts.

1. Introduction.

In the context of the reform towards
a democratic society, in the State, new insti-
tutions have emerged that substantially
change the State’s approach to its citizens,
ensuring their rights. This approach has
had an impact on public administration,
and a new institution for the provision
of administrative services has emerged. In
our case, it is important to study judicial
and administrative services.

The study is based on the work of aca-
demic theorists of administrative law, such as:
B. Averianov, O. Bandurka, O. Bezpalova,
Y. Bitiak, M. Havryltsiv, V. Halunko, I. Holos-
nichenko, S. Kivalov, M. Kovaliv, V. Kolpa-
kov, A. Komziuk, O. Kuzmenko, A. Kravtsov,
R. Melnyk, 1. Stakhura, A. Shcherbliuk,
V. Felyk, K. Fuhlevych, et al.

The purpose of the article is to analyse judi-
cial and administrative services of fair and effec-
tive justice in Ukraine.

© O. Zubov, 2022

2. Specificities of administrative services

Most public relations are governed precisely
by administrative law, which covers the organ-
ization and operation of the apparatus of public
administration. The reform of the administra-
tive apparatus is aimed at promoting respect
for the human person and ensuring the rights
and freedoms that are the highest value. In
this case, administrative services as a tool
of public administration play a special role.
Scholars believe that administrative services,
as an institution of administrative law, have
a triple legal nature: firstly, as the main com-
ponent of the subject-matter of administra-
tive law; secondly, as a type of public service;
third, as the main tool in the activities of pub-
lic administration (Halunko, Dikhtiievskyi,
Kuzmenko, 2021). However, with regard to
the very definition of the concept of services,
scientists have developed various approaches to
this issue. We consider some of them. According
to K. Fuhlevych, the service is a rather specific
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category of administrative law, which, despite
the presence of a specialised legal instrument,
the Law of Ukraine On Administrative Services,
is still in the process of its institutionalization,
doctrinal formation. The scholar argues that
the administrative and legal doctrine is before
the need to solve a number of newest problems
related to both the advent of intersectoral legal
phenomena and the affirmation of a new para-
digm for the development of legal science in
general. The ideological basis of this paradigm
tends to the fundamentals of liberalism, which
is more clearly traced in the development
of the institution of administrative services,
according to him, as a systematic means of com-
munication of the State and civil society on
the basis of the unqualified priority of the latter’s
interests. It should also be noted that the sys-
tematic implementation of the declared vector
for the formation of a new quality of the State
must necessarily take into account the nature
of the demands of society for administrative
services (Fuhlevych, 2015). According to
V. Tsyndria, the provision of administrative
services is an activity to satisfy certain needs
of the individual, and such activity is carried
out at the initiative of the individual, at his or
her request. The main feature of the service is
that it should be valuable for consumers outside
the body of internal affairs and be perceived by
them as a service (Tsyndria, 2011). According to
H. Pysarenko, an administrative service is a legal
relationship arising from the implementation
of the subjective rights of a natural or legal per-
son (on their application) in the process of pub-
lic power activity of an administrative body to
obtain a certain result (Pysarenko, 2006). In
this dispute, the legislator has clearly defined
what a service is. An administrative service is
the result of the exercise of powers by an admin-
istrative service provider on the application
of a natural or legal person, aimed at acquiring,
modifying or terminating the rights and/or
duties of such a person in accordance with law.
In addition, this Law applies to public relations
regarding provision of administrative services:
inquiry, pre-trial investigation, operational
and investigative activities, court proceedings,
enforcement proceedings (Law of Ukraine On
Administrative Services, 2012). Furthermore,
the Concept provides criteria for identifying ser-
vices as administrative: powers of the adminis-
trative body to provide a certain type of services
is determined by the law; services are provided
by administrative bodies through the exercise
of powers; services are provided at the request
of natural and legal persons; the result of con-
sideration of the application is an individual
administrative act (passport, certificate, license,
permit, etc.); the provision of services is related
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to an enabling environment for rights, freedoms
and legitimate interests of natural and legal
persons (Order of the Cabinet of Ministers
of Ukraine On approval of the Concept of devel-
opment of the system of providing administra-
tive services by executive authorities, 2006).
Therefore, the provision of administrative
services is also provided in the judicial field,
which is the subject of our study. The focus
of the analysis will be on administrative services
provided by courts. Transparency and open-
ness of the judicial system are the main factors
of public trust, and it is therefore necessary to
have free and prompt access to information on
the legal proceedings. The first is an electronic
court, through which each litigant can exer-
cise their rights online, that is, obtain judicial
and administrative services. For example, it is
possible to submit any application (claim), to
have open access to the procedural documents
of the proceedings at a convenient time, etc.
In addition, the legislator has approved stand-
ards for the provision of administrative services
(Order of the Ministry of Justice of Ukraine On
Approval of Standards for Provision of Admin-
istrative Services, 2009). It should be noted
that the electronic court enables participants in
court proceedings to file electronic documents
in court, as well as to send procedural docu-
ments, in electronic and paper form. The right
of access to electronic documents is granted
to the judges who deal with the relevant court
cases. The court shall, after the preparation
and signing of a procedural document, send
electronic copies of the procedural document,
which shall be electronically digitally signed by
the judge, by email to the mailbox of the par-
ticipant in the trial, if such participant is reg-
istered in the system. After receiving an elec-
tronic confirmation of the delivery of the e-mail
to the user’s mailbox, the responsible officer
prints the e-mail and appends it to the case file.
most courts provide administrative services
related to the exercise of their functions. In
the future, such a case is stored in an automated
system of collecting, storing, protecting, record-
ing, retrieving and providing electronic copies
of court decisions.

3. Types of administrative services.

On the official websites of courts, all
administrative services that citizens can
obtain are listed, for example, the website
of the Department of Information Services,
Movement of Administrative Cases and Doc-
ument Flow indicate that they provide recep-
tion and registration of incoming correspond-
ence to the court, checking the integrity
of envelopes or packets, compliance with
their addressing; reception of documents
directly from participants in the administra-



2/2022

ADMINISTRATIVE LAW AND PROCESS

tive procedure and their representatives daily
during working hours in accordance with
the court’s schedule; registration of documents
in the automated system of court document
flow and their submission for consideration by
the court management; registration of the reso-
lution and entry into the automated document
flow system of the court, after consideration
of the document by management and deter-
mination of the executor; the entry of infor-
mation on the content and date of imposition
of the resolution, the surname and initials
of the performer, the term of performance,
the date of transfer of the document to the per-
son responsible for document flow of the rele-
vant structural unit or directly to the performer
(performers); the entry into the automated
documents flow system of court of information
on the establishment of control over the doc-
ument execution and stamping or inscription
of red colour “Control”, as well as the removal
of control from the document after its exe-
cution; provision of information to the par-
ticipants in the court proceeding on the date
of admission of the case to the court, the single
unique number of the court case, the number
of proceeding, date and time of appointment
of a court case, the place of the court hearing,
the date of consideration of the case, as well as
information on the receipt of appeals, claims,
applications for revision of court decisions
on newly discovered and exceptional circum-
stances, including the registration number
of the case (document); familiarisation with
the case file by persons, involved in the case,
or persons not involved in the case, if the court
has decided on their rights and obligations by
written application; processing of information
on the work of the Department from the offi-
cial court website; acceptance of documents
by fax channels, registration of electronic doc-
uments in accordance with the requirements
of document flow, printing of the content
of the electronic communication into a docu-
ment and files, which have been attached to it
and their transfer to the executors, in accord-

ance with the resolution of the court’s manage-
ment, etc. (Matiukha, 2019). Therefore, most
courts provide administrative services related
to the exercise of their functions. Furthermore,
related services (copying of documents, photo-
graphing, etc.) may be provided in the courts.

Nowadays, scholars dispute about cor-
ruption risks in the provision of administra-
tive services, including by courts. Therefore,
it is considered necessary to adopt a law on
the functioning of all administrative bodies that
is common to all administrative bodies and that
regularises, optimises and humanises admin-
istrative proceedings. Therefore, the speedy
adoption of the Administrative Procedure
Code of Ukraine is required. One of the main
objectives of such a code should be to regulate
relations between public administration bod-
ies and private (natural and legal) persons, to
regulate rational and fair legal procedures for
the resolution of administrative cases. There-
fore, the Code should establish principles
and rules of administrative procedure for public
administration bodies, in particular: adminis-
trative proceedings on private persons’ appli-
cations (provision of administrative services),
interfering proceedings (on the own initiative
of public administration bodies, including
control and supervision), administrative (pre-
trial) appeals (Koliushko, Tymoshchuk, Ban-
chuk, 2009). We fully support this perspective
and believe that it is necessary to clearly define
minimum terms for the provision of administra-
tive services and to simplify the procedure for
their provision.

4. Conclusions

Thus, judicial and administrative services
of fair and effective justice in Ukraine are
a system of transparent administrative actions
of public administrators (courts), which should
give rise to administrative and legal relations
in providing an enabling environment for sub-
jective rights of a natural or legal person in
the judicial system, observance of the legality
aimed at ensuring the freedoms and legitimate
interests of persons.
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ADMINISTRATIVE AND LEGAL FRAMEWORK

FOR THE NATIONAL SECURITY

OF THE UNITED STATES WITH SOUTHEAST ASIAN
COUNTRIES DURING B. OBAMA’S PRESIDENCY

Abstract. Purpose. The purpose of this article is the historical and legal study of the administrative
and legal framework for the U.S. national security with southeast Asian countries under the Obama
administration. Results. The article forms the administrative and legal framework for the U.S. national
security with southeast Asian countries under the Obama administration, determining the nature
of bilateral cooperation. The United States is consistent in its domestic and external national security. The
world geopolitical situation is of great importance for the implementation of the foreign policy strategy.
Partnership with Indonesia, the world’s third largest democracy, the world’s largest Muslim nation,
member of the G20, as well as control of the influence of China and Russia on the South-East Asian region
seems important to U.S. national security. It is revealed that that the United States, in re-establishing
bilateral cooperation with the SEA countries, has proposed a wide range of areas of cooperation, including
security agreements, cooperation on economic issues, environmental protection, education development,
etc. The United States renews and maintains its partnership with the Philippines and Thailand, increasing
the number of ships and workers to successfully complete Philippine counter-terrorism training. In
Thailand, an ancient partner of the United States, it is planned to create a centre for humanitarian assistance
in emergencies. Partnerships with other South-Countries in East Asia are expected to be closer than before.
These include China, India, Indonesia, Singapore, New Zealand, Malaysia, Mongolia, Viet Nam, Brunei
and Pacific Island countries. Of course, the focus is on relations with China, their problems, and addressing
these issues, because this partnership is important for both the U.S. and China. Conclusions. It is concluded
that the administrative and legal framework for the U.S. national security with the countries of South-East
Asia under the Obama administration has been determined to make further partnership policy, because this
is one of the most important U.S. tasks of today. International relations between the U.S. and South-East
Asia continue to develop, which in turn affects the efficiency of economic development, contributes to
internal and regional stability, especially to support national development in all sectors of life.

Key words: administrative and legal framework, administration, Asia-Pacific economic cooperation,
fight against terrorism, internal relations, foreign policy strategy, national security, defence, South-East
Asia, United States of America.

1. Introduction.

The relevance of the topic of the study is
due to the growth of the role of South-East
Asia (hereinafter — SEA) in the global econ-
omy, politics and its impact on the development
of national security of the countries of the region.
The impact of the SEA on the world economy
has increased significantly, and the U.S. national
security policy towards the South-Countries
in East Asia has evolved over the years. Ever
since the Cold War, the United States Govern-
ment has provided assistance to the region on
the basis of its strategic objective of national

© |. Pidbereznykh, 2022

security to prevent communist rule. China’s rise
was also perceived by both regions as a threat,
requiring the SEA to strengthen military coop-
eration with the US.

The reason for the rapprochement between
the U.S. and the SEA countries was also
the interest in the U.S. economic presence in
the region. However, as a result of the Asian
financial and economic crisis of 1997-1998,
interest in Asia-Pacific economic cooperation
has waned significantly. From an East Asian
perspective, the crisis was used by the U.S. to
extend the U.S. model of capitalism to East Asia

1
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and open specific regional markets to U.S. com-
panies. That is to say, these activities were well
thought out for the region.

However, under the Bush administration,
the U.S. government was more active in restor-
ing U.S.-Asian relations as China’s influence in
the SEA countries increased, and trade and eco-
nomic relations between China and ASEAN
developed rapidly. Within a few years,
the Obama administration not only contin-
ued what his predecessor had begun, but also
improved its foreign policy.

In this context, studies by L. Vasyliey,
V. Urliapov, H. Hrevtsova, Y. Leksiutina,
N. Horodnia, et al., should be reviewed. Some
managementissuesinthefield ofinternal security
of the country were studied by V.B. Averianov,
O.FE Andriiko, Y.P. Bytiak, V.M. Harashchuk,
I.P. Holosnichenko, Y.V. Dodin, R.A. Kaliuzh-
nyi, S.V. Kivalov, T.O. Kolomoiets, V.K. Kol-
pakov, A.T. Komziuk, V.V. Konoplov, O.V. Kuz-
menko, V.Y. Nastiuk, V.I. Olefir, O.1. Ostapenko,
V.P. Pietkov, M.M. Tyshchenko, V.K. Shkarupa,
K.P. Yarmaki, and others.

The purpose of this article is the histor-
ical and legal study of the administrative
and legal framework for the U.S. national secu-
rity with the countries of Southeast Asia under
the Obama administration.

2. Areas of U.S. Leadership Return in Asia
and the Pacific

In his program article "Renewing American
Leadership”, published in the summer of 2007
in Foreign Affairs, B. Obama reveals the main
areas of the President’s administration: 1) to
make necessarily “a more effective framework
in Asia that goes beyond bilateral agreements,
occasional summits, and ad hoc arrangements,
such as the six-party talks on North Korea”;
2) to form “an inclusive infrastructure with
the countries in East Asia that can promote sta-
bility and prosperity and help confront trans-
national threats; 3) “to encourage China to
play a responsible role as a growing power—to
help lead in addressing the common problems
of the twenty-first century.” That is a strategy
to enhance U.S. national security requires to
build a relationship with the SEA countries that
broadens cooperation while strengthening U.S.
ability to compete (Obama, 2008).

Washington’s involvement in resolving
the situation in the South China Sea, where
long-standing disagreements over the status
of the Spratly Islands resumed, was a serious bid
for the U.S. to regain leadership in the Asia-Pa-
cific region (hereinafter referred to as APAC).
Statements by Secretary of State Hillary
Clinton on support for freedom of navigation
and the settlement of disputes in the South
China Sea through multilateral arrangements

12

with U.S. mediation, as the South China Sea
is the U.S. national interest (as expressed
at the July Summit and the Hanoi Summit
of the Association of Southeast Asian Nations in
October 2010) have confirmed the U.S. “return”
to the SEA in the context of maritime security
and “freedom of the seas”.

New approaches of the Obama administra-
tion to the implementation of foreign policy
were formulated in a speech by Hillary Clin-
ton to the Senate Foreign Affairs Committee
in connection with the confirmation of her
candidacy for the post of Secretary of State. It
was policy based on a combination of principles
and pragmatism, not rigid ideology, on recogni-
tion of the fact of interdependence of the mod-
ern world; on the need to use “smart power,"
the full range of tools — diplomatic, economic,
military, political, legal, and cultural —their
right combination for each situation. Diplo-
macy should become the vanguard of foreign
policy in the context of “smart power” (Con-
gressional Testimony, 2009).

Another important provision of the Secre-
tary of State’s speech was the need for the United
States, in the context of limited resources, to
choose foreign policy priorities in order to
ensure national security. These provisions were
developed in subsequent speeches by Hillary
Clinton and most comprehensively outlined
in the program article “America’s Pacific Cen-
tury”, published in the journal Foreign Policy in
October 2011. The Secretary of State said: "The
future of politics will be decided in Asia, not
Afghanistan or Iraq, and the United States will
be right at the centre of the action” (Clinton,
2011). New American strategic activity would
spread from the western shores of the U.S. to
the Indian subcontinent. H. Clinton high-
lighted the three core principles of the Obama
administration that guide modern policy in
the SEA: 1) to maintain political consensus
on the core objectives of alliances; 2) to ensure
that alliances are adaptive so that they can suc-
cessfully address new challenges and seize new
opportunities; 3) to guarantee that the defence
capabilities and communications infrastructure
of alliances are capable of deterring provoca-
tion from state and nonstate actors.

In addition to issues of U.S. national secu-
rity, such as military power and economic
growth, America’s main value is support for
democracy and human rights. This is at the core
of their foreign policy, including in the Asia-Pa-
cific region. While deepening relations with
partners with whom the U.S. disagrees on
these issues, the State Department calls on
them to introduce reforms, improve govern-
ance, and respect human rights. An example
was Burma, where the United States Gov-



2/2022

ADMINISTRATIVE LAW AND PROCESS

ernment was determined to ensure account-
ability for human rights violations. Although
the USA cannot and does not seek to impose its
system of values, it does defend the existence
of universal values inherent to every country in
the world, including Asia.

It should be noted that President Obama’s
9-day tour to APAC in November 2011 was
of great importance for the implementation
of the U.S. Asia-Pacific strategy, during which he
participated in the Asia-Pacific Economic Coop-
eration Summit (Honolulu, Hawaii), the third
ASEAN-USA Summit and the East Asian Sum-
mit (Bali, Indonesia), visited Australia, held
bilateral meetings with leaders of India, Indo-
nesia, Philippines.

On 17 November, in the Australian Par-
liament, President Obama delivered a key-
note speech in which he grounded U.S. pol-
icy in APAC. “The United States has been,
and always will be, a Pacific nation... Here, we
see the future. As the world’s fastest-growing
region — and home to more than half the global
economy — the Asia Pacific is critical to achiev-
ing my highest priority, and that's creating jobs
and opportunity for the American people... As
President, I have, therefore, made a deliberate
and strategic decision — as a Pacific nation,
the United States will play a larger and long-
term role in shaping this region and its future...”
(Remarks By President Obama to the Austral-
ian Parliament, 2011).

B. Obama’s recognition of the U.S. leadership
in APAC as upholding the set of “international
norms”, ensuring compliance with the same rules
by all participants, is noteworthy. In this context,
Washington’s vision of a new international order
was presented: “We stand for an international
order in which the rights and responsibilities
of all nations and all people are upheld. Where
international law and norms are enforced. Where
commerce and freedom of navigation are not
impeded. Where emerging powers contribute to
regional security, and where disagreements are
resolved peacefully. That's the future that we
seek” (Remarks by President Obama to the Aus-
tralian Parliament, 2011).

This tour of the U.S. President defined
the prospects for the priorities of U.S. policy in
the Asia-Pacific region: strengthening bilateral
security alliances; deepening working relations
with major developing countries, including
China; integration into regional multilateral
institutions; expansion of trade and investment;
development of a broad military presence; pro-
tection of democracy and human rights.

Therefore, it should be noted that the Obama
administration has made a decisive turn in U.S.
foreign policy from West to East Asia from
the problems of traditional to non-traditional

security. Renewing U.S. leadership in the region,
it pursues a multi-track strategy — developing
dialogue with China, avoiding confrontation
with it; developing bilateral relations with
regional states and ASEAN as a collective body;
participation in regional multilateral institu-
tions; involvement as mediator in the situation
in the South China Sea; developing economic
integration at the bilateral and multilateral lev-
els; expanding the region to include India. An
important factor is the Obama administration’s
recognition of the interdependence of the world,
the commonality of threats and challenges that
make single-handedly leadership problematic;
acceptance of integration ideas as the basis of its
foreign policy, decisive role of diplomacy in its
implementation (Horodnia, 2012, p. 195).

3. U.S. Military Cooperation in Asia
and the Pacific

We can watch the installation of Ameri-
can military bases in Singapore, the Philippines
and Malaysia. On January 5, 2010, Barack
Obama announced a program to reform the U.S.
defence strategy. He said that the American army
would become more compact but could main-
tain its global superiority and focus its efforts
on the Asia-Pacific region. The reorganization
of thearmy is primarily due to a change in strategy,
at the heart of which is the ability of the United
States to wage two wars simultaneously.

It should be noted that in the autumn
of 2011, Leon Panetta, the U.S. Secretary
of Defense, stated that the emphasis in the U.S.
military strategy would be made to strengthen
the U.S. presence in Asia and the Pacific in
order to confront the strengthening of Chi-
na’s influence in the region (Experts: The visit
of the U.S. Secretary of Defense to China will
help deepen mutual trust and dispel doubts
between the two armies, 2012). China has been
increasing its military spending in recent years,
while the U.S. is cutting its military budget.
Although Washington is still far ahead of China
in armaments and technology.

Therefore, it should be noted that the United
States, in re-establishing bilateral cooperation
with the SEA countries, has proposed a wide
range of areas of cooperation, including secu-
rity agreements, cooperation on economic
issues, environmental protection, education
development, etc. The United States renews
and maintains its partnership with the Phil-
ippines and Thailand, increasing the number
of ships and workers to successfully complete
Philippine counter-terrorism training. In Thai-
land, an ancient partner of the United States, it is
planned to create a centre for humanitarian assis-
tance in emergencies. Partnerships with other
South-Countries in East Asia are expected to be
closer than before. These include China, India,
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Indonesia, Singapore, New Zealand, Malaysia,
Mongolia, Viet Nam, Brunei and Pacific Island
countries. Of course, the focus is on relations
with China, their problems, and addressing these
issues, because this partnership is important for
both the U.S. and China.

It should be emphasised that what is impor-
tant for the U.S. is a new partnership with
Indonesia, the world’s third largest democracy,
the world’s largest Muslim nation, member
of the G20. In 2010-2011, joint training with
the Indonesian special forces was resumed,
and several agreements were signed in the fields
of medicine, education, defence, science and tech-
nology. Both governments intend to further
increase student exchanges, increase invest-
ment in education, energy and agrarian policies,
and increase defence trade, which is becoming
an important component of international rela-
tions. According to such trend, a programme
allowing students from both countries to con-
duct research and publish was funded by Gov-
ernments in 2012. Consequently, the research
competitiveness of countries is improving. There
is also an active exchange of students, scientists
and institutions in both countries on the con-
servation of the marine environment and bio-
technology, indigenous plants and food security,
health and adaptation to climate change (US
Department of State Portal, 2018).

It should be noted that much attention has
been paid to the development of ASEAN rela-
tions, which has become a centre for regional
integration in East Asia. This is evidenced by
the annual participation of Secretary of State
H. Clinton in the ASEAN Regional Forum
(ARF); Resumption of the U.S.-ASEAN
Annual Summits in 2009; the Treaty of Friend-
ship and Cooperation in the SEA in July
2009, signed by the U.S., opening the way for
the U.S. to join the East Asian Summit; open-
ing of the U.S. Mission to ASEAN in 2010
and appointment of the first ASEAN Ambassa-
dor in April 2011, etc.

In the international arena, discus-
sions have begun on the creation of the role
of the United States as a “resident country”.
To do this, it was necessary to combine military
and economic power with public diplomacy.
Such policy implies the expansion of all nego-

tiation processes, commitment to environmen-
tal and energy security, the activation of all
mechanisms of public diplomacy and, above all,
accession to the 1976 Treaty. Obama’s pre-elec-
tion campaign did not mention the need to
develop relations with the ASEAN countries.
But the focus on ASEAN of U.S. foreign policy
interests under Obama’s democratic admin-
istration manifested itself in February 2009.
Indonesia became the second country after
Japan to be visited by U.S. Secretary of State
H. Clinton. It is no coincidence that the ASEAN
Secretariat is located in Jakarta. The central
event was the first visit of Hillary Clinton to
the ASEAN Secretariat in 32 years of a dialogue
partnership. As a consequence of this visit, Clin-
ton announced a decision to accede to the Bali
Treaty of 1976 (Vasilev, 2010, p. 192).

U.S. increased focus on ASEAN has both
global and regional reasons. In terms of global
change, this is a continuation of the impact on
those crisis processes around the world (includ-
ing Western Europe and the USA), and are cer-
tainly reflected in the SEA region, but there are
also regional reasons, and perhaps more sharply
identified today. Thisis because the SEA has very
powerful players, most notably China, which is
now making increasingly clear its claim of domi-
nance in the region. Even during U.S. President
Barack Obama’s visit to the ASEAN summit,
China’s representative made it clear that this
is a problem that the USA should not interfere
with. In addition to China, there are other inter-
national actors, such as India and Russia that also
try to strengthen their influence in the region.
To do so, the USA, as the world’s leader, should
pay attention to the SEA situation.

4. Conclusions

Consequently, the administrative
and legal framework for the U.S. national
security with the countries of South-East Asia
under the Obama administration has been
determined to make further partnership policy,
because this is one of the most important U.S.
tasks of today. International relations between
the U.S. and SEA continue to develop, which
in turn affects the efficiency of economic devel-
opment, contributes to internal and regional
stability, especially to support national develop-
ment in all sectors of life.
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RECORDING OF ADMINISTRATIVE OFFENCES
BY DISTRICT POLICE OFFICERS:
DEFINITION OF ESSENCE AND CONTENT

Abstract. Purpose. The purpose of the article is to generally describe the essence and content
of the recording of administrative offences by district police officers. Results. In the article, scientific
perspectives of scientists and researchers enable to describe the main scientific and theoretical, practical
provisions on the interpretation of the essence and content of the report as a form of expression of decision-
making in the document flaw system. The article reviews and compares the obtained results with domestic
scientists’ doctrinal perspectives regarding the administrative and legal interpretation of the report, as
well as the recording of administrative offence. In the article and the conclusions, the author suggests
a set of positive and negative aspects of the functioning of the institution in law, and, on the basis
of the literature review, some steps are proposed for possible optimisation. It is proved that the recording
of an administrative offence is a form of fixing the fact, event, circumstances of the act committed, which
allows initiating the process of administrative prosecution of the offender. Furthermore, the author argues
that its essence and significance in the context of considering an administrative offence case is key, as it can
contain not only the inspection of the offence specificities in general, but also information on administrative
detention of persons, information on temporary seizure and inspection of property of the offender and other
facts. Conclusions. It is emphasised that the content of the recording of administrative offence is clearly
regulated by the Code of Administrative Offences of Ukraine and should comply with it. In case of breach
of the basic principles defined by the relevant Code, it can be sent for revision as evidenced by domestic
legal practice. A special issue in the context of determining the features of the content of recording
an administrative offence is the establishment of what is mandatory and what is optional, because such
features have a direct impact on the timing of its formulation.

Key words: recording, administrative law, offence, police, district officers, community officers, concept.

1. Introduction

The issue of effective administrative
and legal protection of human and civil rights
and freedoms in Ukraine and throughout
the world is urgent in the present circumstances,
since an effective response to administrative
offences by authorised persons and citizen con-
cerned guarantees stability and sustainability
in the development of the institution of human
rights and freedoms.

Moreover, the National Police of Ukraine
is the largest law enforcement body in Ukraine,
with a staff of more than 120.000 people, where
district police officers exercise a bulk of admin-
istrative in general and administrative and juris-
dictional powers in particular.

At the same time, the main areas of opti-
mising the work of law enforcement bodies in
the context of improving the administrative
and legal processes and procedures are actively
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studied by scientists and researchers. There-
fore, we propose to focus on recording
an administrative offence by a district police
officer and find out the essence and content
of the relevant process.

The purpose of the article is to generally
describe the essence and content of the record-
ing of administrative offences by district police
officers. Goal setting, in turn, allows specify-
ing the list of tasks, which include: the general
legal description of the conceptual and cate-
gorical framework of the research; the analy-
sis of the essence and content of the process
of reporting administrative offences by district
police officers; development of general theo-
retical proposals to optimise the functioning
of the relevant institution of law.

The relevance of the topic, as stated
at the beginning of the article, does not raise any
objections, since the organisation of an effec-
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tive response to administrative offences will
positively —affect the stable functioning
of the institution of human and civil rights
and freedoms. First of all, to provide further
deeper and more comprehensive study, we pro-
pose to analyse the conceptual and categorical
apparatus of the outlined topic.

2. The concept and particularities
of recording an administrative offence

In the context of administrative law science,
a record differs significantly from the inter-
pretation of the concept in the classical sense.
According to Shkrebets, the record is a docu-
ment which fixes the course and results of meet-
ings. The recordings show all statements on
the issues under consideration, as well as
the decisions taken as a result of the discussion
(Shkrebets, 2018). However, it should be noted
that while this interpretation of the concept
‘recording’ differs significantly from that of legal
study in general and administrative legal sci-
ence in particular, there are still common
features. This directly refers to the fact that
the recording, as the form of the document, is
intended to fix a certain event, the performance
of certain actions, their justification, as well as
the final decision, which is accepted and binding
to be carried out as a result of the facts under
consideration.

At the same time, the issue of recording
an administrative offence as a form of expression
of decision-making in an administrative proce-
dure is considered more substantively.

According to M. Bezdolnyi, who has
studied the forms of expression of decisions
of public authorities in relations with persons,
the recording is a procedural document offi-
cially certifying the fact of unlawful actions
for which administrative liability is provided,
and the main source of evidence, so it should be
properly documented (Bezdolnyi, 2009, p. 3).
This perspective fully reflects the provisions
of the law, inter alia, that an improper recording
or a recording drawn up by an improper actor,
is null and void and only indicates the miscon-
duct of a police officer or other actor of public
authority.

However, domestic legislation (articles
45 and 46 of the Code of Administrative Pro-
cedure and article 251 of the Code of Admin-
istrative Offences of Ukraine) do not define
the concept of a recording, which, in our opin-
ion, significantly complicates the application
of this category both in scientific circles and in
the practical activities of law enforcement bod-
ies in general and district officers of the National
Police of Ukraine in particular.

In I. Kuian’s opinion, the recording
of administrative offence is a written account
of an unlawful act, having the characteristics

of an administrative offence, under certain con-
ditions, that is, when establishing the factual
data provided for in article 251 of the Code
of Administrative Offences, it is a document
of evidentiary value in a case. For example,
the scientist also cites the opinion that there
is no definition of the concept of recording
an administrative offence in the Legal Ency-
clopaedia published by the National Acad-
emy of Sciences of Ukraine (Kuian, 2003,
pp. 176-177).

3. Contents of the protocol on administra-
tive offense

We believe that the crime situation in
the State, conducive to the systematic exercise
by the National Police of Ukraine and other
law enforcement bodies of their administrative
and jurisdictional powers, such as recording
an administrative offence (for example, by a dis-
trict police officer) and the absence of a defi-
nition of the concept of a recording of admin-
istrative offence in the legislation of Ukraine
are interrelated problems, requiring scientific
development and definition.

In addition, article 256 of the Code
of Administrative Offences provides for
the requirements for the content of the record-
ing of administrative offences, namely: “The
recording of the administrative offence
shall specify: the date and place of draw-
ing up; the title and full name of the person
who drew it up; identity data of the offender
prosecuted for administrative liability (if
found); time and nature of the administra-
tive offence; the legal regulation establish-
ing liability for the offence; names, addresses
of witnesses and victims, name of the whis-
tle-blower (by written consent), if any; expla-
nation of the person liable; other information
necessary for the resolution of the case. If
the offence has caused material damage, it is
also recorded” (Code of Ukraine on Adminis-
trative Offences, 1984).

Therefore, considering the general struc-
tural elements of the content of the relevant
recording and the need to specify the features
of its drafting by district police officers in gen-
eral and all those who have the right to draw
up the relevant documents in particular, in our
view, it is logical to design not only a typical
form of such a document, but also a definition
of its concept.

According to O. Yarmak’s studies on
the recording of administrative offence as
a source of evidence in the proceedings in
cases on administrative offences, the recording
of an administrative offence is the main proce-
dural document in the case on an administra-
tive offence, containing a summary of the facts
as evidence in this case, the final legal classifi-
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cation of the actions (omissions) of the person
against whom proceedings have been initiated,
on the grounds of which the case is considered
on the merits (Iarmak, 2014).

Thus, the need to define the concept
of recording of administrative offences is even
more topical, since the facts listed by the scien-
tists and the provisions of the current legisla-
tion of Ukraine clearly indicate the risk of prob-
lems with the legality of its drawing, as well
as the need to respect human and civil rights
and freedoms in this context.

Moreover, A. Yarmak argues that the record-
ing is a general document in the consideration
of the case on administrative offence, which
only underlines the urgent need to define its
concept in order to establish the appropriate
procedural form.

The content of the recording of the admin-
istrative offence by a district police officer,
among others, has its elements and clear
requirements, as the information reflected in it
directly demonstrates the circumstances, facts
of the event, the surname, first name and mid-
dle name of all the participants, their address
and contact details, as well as their statements
regarding the situation.

In addition, the issue of the fact and circum-
stances of the event, which should directly indi-
cate the relationship between the act committed
by the perpetrator and the effects of the injury to
human and civil rights and freedoms or the inter-
est of the State, is also described. All the above to
some extent directly affect the need to regulate
the definition of the recording of an administra-
tive offence in the current legal framework gov-
erning the recording of administrative offences,
not only by district police officers, but also by
other actors authorised to do so.

Furthermore, the legislator has taken
steps to improve the process of the recording
of administrative offences, but unfortunately,
these proposals do not concern the activities
of district police officers, but could be used, by
analogy, for drafting other legal regulations.
For example, the Law of Ukraine On Amend-
ments to Certain Legislative Acts of Ukraine
Concerning Improvement of Regulation of Rela-
tions in the Sphere of Ensuring Road Safety
(Law of Ukraine On Amendments to Cer-
tain Legislative Acts of Ukraine Concerning
Improvement of Regulation of Relations in
the Sphere of Ensuring Road Safety, 2015)
provided for a list of factual data, which may
be evidence in cases on administrative offences
and, accordingly, which must be specified in
the recording of the administrative offence by
the authorised person.

However, we believe that the implementa-
tion of the penalty point system, which would

8

have a direct impact on the amount of fine for
an administrative offence, for which a district
police officer, within the scope of his/her admin-
istrative jurisdictional powers, holds the person
liable, would significantly improve the func-
tioning of the institution concerned and would
directly affect the definition of both the concept
of the recording of an administrative offence
and its content.

At the same time, such a position requires
further elaboration, as the positions specified
in the legislation have been implemented tak-
ing into account the functioning of the system
of automatic recording of committed crimi-
nal offences, which is not possible for natural
persons, in respect of whom the district police
officer within his/her competence exercises
administrative and jurisdictional powers.

In addition, the legislator removed
the recording of an administrative offence from
the list of evidence in the category of cases on
administrative offences recorded automatically
(in the field of road safety), which is clearly stip-
ulated by the Law of Ukraine On Amendments
to Certain Legislative Acts of Ukraine in Connec-
tion with the Adoption of the Law of Ukraine ‘On
the National Police’ (Law of Ukraine On Amend-
ments to Certain Legislative Acts of Ukraine
in Connection with the Adoption of the Law
of Ukraine “On the National Police”, 2015).

The above-mentioned positions also con-
cern the National Police of Ukraine and can,
provided substantial processing, be interpreted
into the administrative and jurisdictional activ-
ities of district police officers of the National
Police of Ukraine.

4. Conclusions

To sum up, the analysis of scientists’ per-
spectives on the challenging issues of defin-
ing the essence and content of the concept
of the recording of an administrative offence
makes it possible to state that:

1. The recording of an administrative
offence is a form of fixing the fact, event, cir-
cumstances of the act committed, allowing
the initiation of administrative prosecution
of the offender.

2. Tts essence and significance in the con-
text of considering an administrative offence
case is key, as it can contain not only the inspec-
tion of the offence specificities in general, but
also information on administrative detention
of persons, information on temporary seizure
and inspection of property of the offender
and other facts.

3. The content of the recording
of administrative offence is clearly regu-
lated by the Code of Administrative Offences
of Ukraine, and should comply with it, in case
of non-compliance with the basic principles
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defined by the relevant Code, it can be sent for an administrative offence is the establishment
revision, as evidenced by domestic legal prac-  of what is mandatory and what is optional,
tice. A special issue in the context of deter-  because such features have a direct impact on
mining the features of the content of recording  the timing of its formulation.
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CRJIAZAHHA ITPOTOKROJIIB ITPO AIMIHICTPATBHE .
ITPABOIIOPYIIEHHA JIVIbHUYHUMUI OPINEPAMMU ITOJIIIII:
A0 BUSHAYEHHA CYTHOCTI TA 3MICTY

Anorauis. Mema. MeTolo CTaTTi € 3arajibHa XapaKTEPUCTHKA CYTHOCTI Ta 3MICTY CKJIAJIAHHS IPOTOKO-
JIiB TIPO aZIMiHiCTPATUBHI PABOMOPYLIEHHS AiTbHUYHIMU oinepamu noditii. Peayaismamu. Y cratti Ha
Mi/ICTaBi HAYKOBHUX MO3MIIiHT yIEHNX 1 IOCTIMHNKIB 6YI0 OXapaKTepH30BaHO OCHOBHI HAYKOBO-TEOPETHYHI
Ta NMPAKTUYHI TOJIOKEHHS MO0 TyMAyeHHsI CYTHOCTI Ta 3MiCTy TOHSITTS IPOTOKOJY SIK (hopmu Bupa-
3y TPUIHATTS PillleHHsI B CCTEMi ZIOKYMEHTOOOIry. Y3arajbHeHO Ta IPOBEIeHO MOPIBHAHHS OTPUMAHUX
PE3YJIBTATIB 13 JOKTPUHAJIBHUMU HOIJISIAMU BITYM3HSIHUX HAYKOBIB CTOCOBHO aJIMiHICTPAaTHBHO-IIPa-
BOBOTO TJIyMaueHHS MOHSATTS IIPOTOKOJIY, @ TAKOXK MPOTOKOJY TIPO a[MiHICTPAaTUBHE ITPABOIOPYIIEHHS.
ABTOpPOM y TEKCTi CTaTTi Ta BUCHOBKAX IPOIOHYETLCS Psi/l TIO3UTHBHUX i HETATUBHUX ACIEKTIB IO/0
(byHKITIOHYBaHHS BiZIMIOBITHOTO iIHCTUTYTY B TIPaBi, @ TAKOXK HA TMiICTaBi TIPOAHATI30BAHUX TYMOK TIPOTIO-
HYIOTBHCS IesIKi KPOKH 10710 IMOBipHOI onTrMisartii. /loBesieHo, 1o mpoToKoJI IIpo BYNHEHHS afiMiHiCcTpa-
THBHOTO TIPABONOPYIIEHHs € popMoio (ikcartii pakTy, moii, 06CTaBUH YINHEHOTO AiSHHS, 1O JO3BOJIAE
3aIlyCTUTH TIPOIIEC IPUTATHEHHS 0 aAMIHICTPATUBHOI BiANOBIAAIbHOCTI 0COOY-IIPABONOPYIIHUKA. ABTO-
POM TaKOK IMiITPUMYETBCS HO3UIIIS PO T€, IO HOTO CYTHICTD Ta 3HAYEHHS B KOHTEKCTI PO3IJISIY CIIPaBH
PO aIMiHiCTPATUBHE IIPABOIOPYIIEHHS € KJIIOYOBIUMHU, OCKLIBKHU BiH MOKe BMIIATH B ce0e He JIIIIe OTJIsi-
JIOBi XapaKTePUCTUKU MTPABOMIOPYIIIEHHS B JIOMY, a i BiZIOMOCTI MIO/I0 a/IMiHICTPATBHOTO 3aTPUMAHHS
0ci6, iH(pOpMAIiIO PO TUMYACOBE BUJIYYECHHS Ta OIJIsil MailHa 0COOM-TIPABOIIOPYIITHUKA Ta iHIT (haKkTu.
Bucnoexu. IlinkpecaioeTbes, 0 3MiCT IIPOTOKOJY TIPO aIMiHICTPATUBHE TPABOTIOPYIIEHHS 4iTKO Bpery-
smpoBaauit Kozlekcom Yrpainu mpo afMiHiCTPaTHUBHI TIPABOTIOPYIIEHHS Ta Ma€ HOMY Bi/lOBi1aTy, a B pa3i
HEIOTPUMAHHSI OCHOBHUX 3acajl, BUSHAYCHUX BIJMOBIAHUM KOIEKCOM, HIOro Moske OYTH BiIIPaBJIeHO HA
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JIOOTIPAITIOBAHHSI, TIPO IO CBiYUTH BITYM3HIHA I0pUANYHA TIPAKTUKA. OKPeMUM MUTAHHAM y KOHTEKCTI
BU3HAYEHHS 0COOMMBOCTEN 3MIiCTY IIPOTOKOJIY IIPO aiMiHICTPaTHBHE IIPABOIIOPYILIEHHS € BCTAHOBJIEHHS
TOTO, 10 € 000B’I3KOBUM PEKBI3UTOM, a 10 (haKyIBTATUBHUM, OCKIJIbKH TaKi 0COOMMBOCTI H€3M0cepeHbO
BILTMBAIOTH HA TEPMiH HOTO CKJIA/IEHHSI.

Kmouogi cioBa: 1poToKoJI, aIMiHiCTPaTHBHE MTPABO, IPABOIIOPYIEHHS, MOJIIIisI, AibHUYHI odinepH,
oditiepu rpomMasin, TOHITTSI.

The article was submitted 10.03.2022

The article was revised 30.03.2022
The article was accepted 21.04.2022

80



2/2022
ADMINISTRATIVE LAW AND PROCESS

UDC 351.741(477)
DOI https://doi.org/10.32849,/2663-5313,/2022.2.13

Serhii Saranov,

Posta graduate Student at the Department of Public Management and Administration, National Academy
of Internal Affairs, 1, Solomianska Square, Kyiv, Ukraine, postal code 03035, Serhii_Saranov@ukr.net
ORCID: 0000-0002-7514-0260

Saranov, Serhii (2022). Forms and methods of public control over activities
of specialised anti-corruption bodies. Entrepreneurship, Economy and Law, 2, 81-91, doi https://
doi.org/10.32849 /2663-5313/2022.2.13

FORMS AND METHODS OF PUBLIC CONTROL
OVER ACTIVITIES OF SPECIALISED
ANTI-CORRUPTION BODIES

Abstract. Purpose. The purpose of the article is to reveal forms and methodological approaches in
the field of public control over anti-corruption public actors based on the analysis of domestic legislation
and relevant scientific works. Results. The article studies forms and methods of public control over
the activities of specialised anti-corruption bodies. It is established that no democratic State can exist
without effective control over the authorities by society. Control is a universal tool for improving
understanding between the authorities and the public. The article establishes classification of forms
of public control over the activities of specialised anti-corruption bodies in groups as follows: general,
specialised, indirect and direct action, procedural. It is noted that citizens' appeals remain the most common
form of control. The method of public control, such as a discussion or advisory one, is based on public
participation in the discussion of issues, identification of ways of implementing anti-corruption policy
and strategy by special anti-corruption bodies. This method is realised both through the active constant
participation of public councils and the involvement of all actors of public control in: the organization
and conduct of public hearings on anti-corruption issues, participation in advisory bodies, making
proposals to improve anti-corruption activities, etc. The method of cooperation is expressed in the joint
work of specialised anti-corruption bodies with representatives of the media, for example the posting
of messages information, not subject to limited access, their participation in the conduct of journalistic
investigations; organization of conferences, seminars, round tables with open access for participation of all
actors of public control concerned. Conclusions. 1t is determined that methods of public control are a set
of administrative and legal methods aimed at ensuring constant control over the activities of specialised
anti-corruption public bodies for detecting and preventing corrupt practices, reducing corruption risks in
the activities of officials of these bodies. The following methods of public control are described: method
of public initiative, alternative activities, advisory, public dialogue, discussion, cooperation.

Key words: public control, method of public control, form of public control, citizens’ appeal.

1. Introduction.

Nowadays, Ukraine is on the course to
reforming and establishing European standards
in the activities of State authorities, initiating
democratic and transparent methods of govern-
ance.

This process of change and reform requires
constant control by both specialised State bod-
ies and public participation. Public control
is the degree to which an effective dialogue is
agreed between State bodies and representa-
tives of the public.

According to A. Biletskyi, no democratic
State can exist without effective control over
the authorities by society. Control is a univer-
sal tool for improving understanding between
the authorities and the public. Nowadays pub-
lic anti-corruption organizations increasingly

© S. Saranoy, 2022

create or improve existing methods of con-
trol. However, the author argues that they did
not achieve significant changes in minimising
the level of corruption in the State. Therefore,
it is urgent to identify the most effective forms
of control, summarising the existing measures
(Biletskyi, 2017, p. 240).

In their works, most scholars have studied
forms and methods of public control over activ-
ities of State bodies, namely: O. Bondarchuk,
A. Bukhanevych, L. Haponenko, V. Harash-
chuk, S. Denysiuk, O. Kalinin, O. Korniievskyi,
S. Kosinov, V. Kuprii, E. Libanova, L. Paly-
voda, H. Pryshliak, O. Savchenko, O. Sushyn-
skyi; over activities of specialised anti-corrup-
tion actors, namely: A. Biletskyi, M. Burbyk,
B. Holovkin, V. Doroshenko, V. Mykolenko,
O. Nesterenko, V. Synchuk, O. Yurchenko,
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A. Falkovskyi and others. Although the topic
raised is of interest to modern scholars, it should
be noted that the study of forms and methods
of public control and ways of its influence on
the activities of specialised anti-corruption
bodies is a relatively new direction of scientific
research.

The purpose of the article is to reveal forms
and methodological approaches in the field
of public control over anti-corruption public
actors on the basis of the analysis of domestic
legislation and scientific works on the topic
under study.

2. Specificities of the activities of public
authorities

Before proceeding to the disclosure of the set
goals, the essence of forms of administrative
activities of State authorities will be under
the theoretical and legal analysis. Verbatim
translation of the word “form” gives definition
as a way of organization of something; appear-
ance of any phenomenon connected with its
essence, content (Busel, 2005, p. 639). Another
dictionary defines it as the action of an executive
body or its official, outwardly expressed, car-
ried out within their competence and with cer-
tain effects (Dodonov, 2001). Y. Bitiak defines
the form of management as an external manifes-
tation of concrete actions taken by the execu-
tive authorities for the implementation of their
tasks (Bytiak, Harashchuk, Zui 2010, p. 134).
According to the scientist, forms of manage-
ment are ways of carrying out targeted impact,
that is, forms of management show how practi-
cally managerial activity is carried out (Bytiak,
Harashchuk, Zui 2010, p. 134)

Therefore, forms of administrative manage-
ment are external manifestations of legal effect,
which in turn is expressed through the execu-
tive action of the management body.

Forms of State managerial activities are
the totality of actions carried out in the process
of functioning of executive bodies and their offi-
cials, including those that do not have a direct
legal effect. If the actions of executive bodies
and their officials have legal effects or have a cer-
tain legal significance, they are called adminis-
trative and legal forms (Dodonov, 2001).

Thus, the form of public control is an exter-
nal expression of consistent actions of actors
of public control over the activities of special-
ised anti-corruption bodies in order to minimise
the emergence of anti-corruption risks.

Some scientists (V. Halunko, P. Dikhti-
ievskyi, O. Kuzmenko, S. Stetsenko) group
the forms of public administration into: the issu-
ance of administrative regulations (the issuance
of by-laws and the issuance of individual admin-
istrative regulations); the conclusion of admin-
istrative agreements; other legally significant
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administrative actions; logistical operations
(Halunko, Dikhtiievskyi, Kuzmenko, Stet-
senko, 2018, p. 144). According to A. Biletskyi,
the most successful forms of public control are:
1) participation of actors of public control in
the work of advisory bodies of public control
objects; 2) public monitoring; 3) public hearings
(Holovkin, 2013, p. 155), public consultations,
public discussions; 4) public anti-corruption
expertise (Biletskyi, 2017, p. 242).

3. Legal and regulatory mechanism for
public control over the activities of State
bodies

Art.3 of the Law of Ukraine On Citizens'
Appeals provides the forms, according to which
citizens of Ukraine can participate in the man-
agement of State and public affairs, to influence
the improvement of work of State authorities:
proposals (comments), statements (applica-
tions) and complaints (Law of Ukraine on Cit-
izens' Appeals, 1996), which can be both oral
and in writing.

The draft Law of Ukraine 9013 On Pub-
lic Control over the Activities of Authorities,
Their Officials of August 07, 2018 (initiated by
S.M. Kaplin) does not define the forms of public
control, but it has been pointed out that civil-
ian control over the activities of the authorities,
their officials and officers is a form of exercising
of power by the people by direct control over
the activities of the authorities, their officials
and officers with the application of civil resist-
ance measures by these actors in case of failure
or improper performance of the requirements
of the legislation by the authorities, their offi-
cials and officers (Draft Law on Public Con-
trol, 2018). In turn, article 4 of the draft refers
to 17 main forms of public control, such as:
organization and holding of public hearings on
the activities of the authorities and their offi-
cials; participation in advisory bodies and other
bodies attached to the authorities; submission
of communications to the authorities; and their
officials with the request to eliminate violations
in the issued (adopted) legal regulations, espe-
cially in relation to the rights and legitimate
interests of citizens, or to cancel such regula-
tions; making of draft laws and other legal reg-
ulations and submitting of them to the actors
of legislative initiative, authorities, and their
officials for consideration; initiation and con-
duct of a public inquiry in the event of reveal-
ing violations of the requirements of legal reg-
ulations, informing the public, the authorities,
and their officials of the results thereof; ensur-
ing the protection of the rights and legitimate
interests of actors of public control, including
in domestic and foreign jurisdictional bodies, in
case of receiving information on pressure from
the relevant authorities, and their officials, or
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inducement to commit certain acts or omis-
sions, ete. (Draft Law on Public Control, 2018).

Other draft laws of Ukraine on public con-
trol indirectly reveal forms, without distin-
guishing them into specific groups. For example,
the Draft Law 4697 developed by S.L. Tihipko
of April 14, 2014 (Draft Law on Public Control,
2014), highlighting the rights and obligations
of actors of public control refers to the forms
of control, such as: visits to State authorities
and local government bodies during special
public control procedures, procedural forms
of appeal against decisions, actions or omissions
of anti-corruption officials, providing informa-
tion on the results of this type of control.

4. Forms of public control over the activi-
ties of public authorities

The analysis of scientific doctrine and cur-
rent legislation in the field of legal regulatory
mechanism for the procedure for exercising con-
trol enables to classify forms of public control
over the activities of specialised anti-corruption
bodies in groups as follows: general, specialised,
indirect and direct action, procedural.

In our opinion, the forms of control avail-
able to every person concerned, legal grounds
thereof are provided for by the constitutional
framework and the legislation in force, should
be considered as general. As mentioned above,
the Law of Ukraine On Citizens' Appeals pro-
vides for the opportunities for citizens in exer-
cising control over the activities of State author-
ities through an appeal. Moreover, article 7
of the law prohibits refusing to accept and con-
sider appeals of citizens, moreover, appeals made
in due course and filed in due manner, are sub-
ject to mandatory acceptance and consideration
(Law of Ukraine on Citizens' Appeals, 1996). In
turn, article 212-3 of the Code of Administrative
Offences of Ukraine provides for administrative
liability for violation of the right to information
and right to appeal (Code of Ukraine on Admin-
istrative Offenses, 1984).

It should be noted that citizens' appeals
remain the most common form of control.
According to the NABU report for the first
half of 2021, the Bureau received 9,868 appli-
cations and appeals, 85% of them — from citi-
zens. The most popular channel is a special tele-
phone line, through which 45% of all appeals
of citizens (2021) have been processed (Official
site of the National Anti-Corruption Bureau
of Ukraine, 2021). The NACP has introduced
a separate structural unit for digital transfor-
mation and innovative development to protect
the channels of citizens' communication. The
unit has developed and approved requirements
for the protection of anonymous communica-
tion channels through which citizens can report
corruption or corruption-related offences, other

violations of the Law of Ukraine On Corruption
Prevention (Official site of the National Agency
for Corruption Prevention, 2020).

This type of public control should include
public reporting by anti-corruption govern-
ment bodies. According to article 1 of the Law
of Ukraine On Access to Public Information,
public information is the information reflected
and documented by any means and on any
media received or created in the course of per-
forming duties by the authorised actors, under
current legislation, or held by authorised
actors, other managers of public information
(Law of Ukraine on Access to Public Informa-
tion, 2011).

According to the legislation in force, each
body must, within a certain time frame, publish
its results with the main indicators and achieve-
ments during the reporting period, determin-
ing the areas of development for the future.
The exception is restricted information.
Article 6 of the Law of Ukraine On Access to
Public Information refers confidential, official
and secret information to information with
limited access (Law of Ukraine on Access to
Public Information, 2011). The Law defines
the means of promulgation such as: publication
of reporting information on the official website
of public authorities, official printed publica-
tions and other information resources.

Real public accountability and controlla-
bility of public officials in their activities to
the interests of society are signs of effective
public policy and universal principles of “good
governance” (Kuprii, Palyvoda, 2011, p. 11-14;
Nalyvaiko, Savchenko, 2017, p. 98).

Media control should also be included
as a general form of control. Nowadays, in
the public sector, mass media is an important
part of civil society, conducting a dialogue
between citizens, society and the State, as well
as an instrument of publicity, openness, pub-
lic sector and civil society (Orlov, 2012, p. 13;
Nalyvaiko, Savchenko, 2017, p. 100). The most
important tools of civil society are the social
and legal or public structures of television,
radio and the Internet, enabling citizens to
engage in dialogue in the very public sector that
is necessary for democratic society (Nalyvaiko,
Savchenko, 2017, p. 100).

The dialogue from the exchange of infor-
mation between representatives of the media
and anti-corruption State bodies is a specific
constructive public control, which has a unique
influence on the conduct and application
of anti-corruption actions, reducing corruption
risks among employees of these bodies.

According to the NABU’s report for the first
half of 2021, the leadership of this anti-corrup-
tion body provided 150 responses to requests
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from the media during the reporting period;
33 briefings and conferences were held with
the participation of representatives of the body,
including on-line; 13 interviews were given to
Ukrainian media; 60 media comments on NABU
activities were presented; 29 educational activ-
ities were conducted, including online (Official
site of the National Anti-Corruption Bureau
of Ukraine, 2021).

The next form of public control over
the activities of specialised anti-corruption
bodies should be considered a specialised form,
characteristic of the exclusive range of actors
of public control in accordance with the pro-
visions of specialised legislation. Accordingly,
actors of public control, having acquired
the right to perform a specialised function, are
given certain powers provided that the require-
ments of the legislator are met. This form is
peculiar, first of all, to public councils formed
under specialised anti-corruption State bod-
ies. As noted above, public councils operate
under the National Anti-Corruption Bureau
of Ukraine (art. 31 of the Law of Ukraine
on the National Anti-Corruption Bureau
of Ukraine of October 14, 2014), State Bureau
of Investigation (art. 28 of the Law of Ukraine
on the State Bureau of Investigation of Novem-
ber 12, 2015), the National Agency for Preven-
tion of Corruption (art. 14 of the Law of Ukraine
on Prevention of Corruption of October 14,
2014), the Supreme Anti-Corruption Court
(art. 9 of the Law of Ukraine on the Supreme
Anti-Corruption Court of June 07, 2018).

As noted above, each public control council
under specialised anti-corruption institutions
has rather specific responsibilities: accountabil-
ity of the NABU, SBI, NACP to public coun-
cils formed under the relevant anti-corruption
body, these councils’ hearing of information on
the activities, plans and tasks of the anti-cor-
ruption bodies; possibility to participate in
the work of the NABU, SBI and NACP disci-
plinary committees by electing their represent-
atives.

The legislator provided a special proce-
dure for the formation of public councils under
specialised anti-corruption entities, putting
forth restrictions on council members. The
competition for membership in the councils is
online voting, which is provided for in the spe-
cial legal regulations governing the activities
of the respective councils. It should be noted
that both citizens of Ukraine and public asso-
ciations may participate in the competition
for the composition of the Council. This pos-
sibility is provided by special regulations on
the procedure for composing councils under
the NABU and NACP. Thus, in order to partic-
ipate in the competition for the Public Control
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Council under the NABU, the relevant pub-
lic associations are represented by sending to
the e-mail address specified in the announce-
ment of the competition a list of outstanding
documents with the proposal of the candidate
for participation in the competition (Decree
of the President of Ukraine Issues of the Public
Control Council at the National Anti-Corrup-
tion Bureau of Ukraine, 2015). It should be noted
that both the NACP Council and the NABU
Council set a limit on the number of candi-
dates for the competition (not more than three)
from public associations, but the NACP defines
restrictions on the very public associations.

For example, the Procedure for holding
the competition for the formation of the Pub-
lic Council under the National Agency for Cor-
ruption Prevention, approved by the Decree
952 of the Cabinet of Ministers of Ukraine
of 20 November (Resolution of the Cabinet
of Ministers of Ukraine Procedure for holding
a competition for the formation of the Public
Council at the National Agency for Corrup-
tion Prevention, approved, 2019), establishes
limits on the number of candidates nominated
for the competition from public associations: no
more than three candidates, taking into account
all candidates nominated by affiliated public
associations. Affiliated public associations shall
be those having common founders or whose
founders are close persons. If the number of can-
didates nominated for participation in the com-
petition is greater, the public association that
sent the documents required for participation
in the competition shall be allowed to partici-
pate in the competition in the order of priority
of the candidacy of the public association that
sent the documents provided for in this Proce-
dure (Resolution of the Cabinet of Ministers
of Ukraine Procedure for conducting a compe-
tition for the formation of the Public Council
at the National Agency for Corruption Preven-
tion, approved, 2019).

In turn, the Procedure for the forma-
tion of the Public Control Council under
the State Bureau of Investigations, approved
by the Presidential Decree 42/2020 of 5 Feb-
ruary, does not provide for the participation
of members of public associations, without
imposing the above restrictions. This posi-
tion, in our view, is restrictive for membership
of the NABU, NACP. In order to eliminate dif-
ferences in special legal regulations, we propose
to supplement the Procedure for the formation
of the Public Control Council under the State
Bureau of Investigations, approved by the Pres-
idential Decree 42/2020 of 5 February 2020,
providing an opportunity for members of public
associations to participate in the competition
for the Council, adding a paragraph:
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“A public association may nominate no
more than three candidates for participation
in the competition. Candidates nominated for
participation in the competition shall comply
with the requirements established by this Pro-
cedure.”

As already mentioned, a special form of pub-
lic control, characteristic of public councils
attached to specialised State bodies, is pre-
determined by the establishment of special
requirements to the procedure for the formation
of members and the holding of competitions.

For example, the procedure for the formation
of the Public Control Council under the State
Bureau of Investigations, approved by the Presi-
dential Decree 42/2020 of 5 February 2020 pro-
vides for stages of competition for the formation
of the Council. Accordingly, the competition
consists of stages as followings: 1) promulgation
of the announcement of the competition, accept-
ance and consideration of applications and other
documents from persons wishing to participate
in the competition, checking their compliance
with the requirements established by this Pro-
cedure; 2) online rating voting on the official
website of the State Bureau of Investigation;
3) writing essays on the given topic of the com-
petition committee; 4) conducting an interview;
5) announcing the results in the form of a rating
list; 6) submission by the competition commis-
sion for approval to the Director of the State
Bureau of Investigation of the list of 15 persons
selected to the Council. The positive regula-
tory aspect of the competition for the Council
of the SBI is the envisaged procedure for each
stage with a description of the procedure for
the conduct of these stages with determination
of the time and clearly regulated rules of appli-
cants’ conduct, which makes this process more
open and transparent in comparison with other
conditions of competition for the NACP,NABU,
regulated by special regulations.

In order to eliminate in the future the pos-
sibility of corruption risks when conducting
competition for the membership in the Council
of the NACP and NABU, which will negatively
affect the performance of public control, it is
necessary to establish a procedure for the com-
petition for council members in accordance
with the procedure established for the members
of the Council of the SBI, initiating the rele-
vant paragraphs in the Procedure for holding
the competition for the formation of the Public
Council under the National Agency for Corrup-
tion Prevention, approved by the Decree 952
of the Cabinet of Ministers of Ukraine of 20
November 2019, and the Regulation on the pro-
cedure for the formation of the Council of Pub-
lic Control under the National Anti-Corruption
Bureau of Ukraine, approved by the Decree

272/2015 of the President of Ukraine of May
15, 2015.

The special forms of public control by
the councils established at the anti-corrup-
tion bodies should be their ability to partici-
pate in the development of the anti-corruption
strategy, draft legal regulations, developed by
the relevant actors performing the anti-corrup-
tion activities, to draw conclusions on and eval-
uate these regulations.

The most successful example of functioning
and interaction with the State anti-corruption
body is demonstrated by the Public Control
Council of the NABU, operating since 2015.
On May 23, 2018, the NABU PCC members
reported on the year of their work, in particular
on participation in the competition and discipli-
nary commissions, advocacy changes in the work
of the NABU and the system control of court
proceedings by the NABU-SAP. Thus, over
the past year, representatives of the PCC have
participated in 100 meetings and 900 inter-
views with candidates for various positions
and conducted more than 430 additional thor-
ough checks of candidates. As a result, during
this period 118 new employees were selected to
the NABU (Official site of National Anti-Cor-
ruption Bureau of Ukraine, 2021). Moreo-
ver, over the past year, the PCC has been able
to prosecute five employees and dismiss one
for misconduct (Korniievskiy, Tyshchenko,
Yablonskiy, 2018, p. 74).

Regarding the Specialised Anti-Corruption
Prosecutor’s Office of the General Prosecutor’s
Office, as we have already noted, until 2017,
the General Prosecutor’s Office had an Advi-
sory Council that, on the basis of non-interfer-
ence in the activities of the Public Prosecutor’s
Office, exercised a form of public control, such
as control over the observance of the laws by
the employees of the Office. To date, legislation
does not provide for the activities of the Public
Council under the Specialised Anti-Corruption
Prosecutor’s Office of the General Prosecutor’s
Office that calls into question the observance
of a degree of openness and transparency in
the activities of this body and the ability of cit-
izens to exercise their constitutional rights to
participate in the management of State and pub-
lic affairs.

The indirect form of public control over
the activities of special anti-corruption State
bodies, in our opinion, should include forms
of activity, which have emerged as a result
of the initiative of public administrator. This
should include initiating the involvement
of the NABU, SBI, NACP representatives
of public associations, mass media, citizens
of Ukraine to discuss draft legislative and other
legal regulations on the activities of the relevant

85



2/2022

ADMINISTRATIVE LAW AND PROCESS

specialised body, conducting their anti-corrup-
tion and anti-discrimination expertise; organ-
ising meetings, conferences, round tables,
etc. on the prevention and combating of cor-
ruption; publicising and discussing the open-
ness and transparency of these bodies. These
positions are provided for in Art. 7, para. 9
of part 1, of the Law of Ukraine On the State
Bureau of Investigation (Law of Ukraine On
the State Bureau of Investigation, 2015),
Art. 12, para. 4 of part 1, of Law of Ukraine
On Prevention of Corruption (Law of Ukraine
on Prevention of Corruption, 2014), as well
as Art. 5, para. 5, of the Law of Ukraine On
the National Anti-Corruption Bureau of Ukraine,
according to which the Director of the National
Bureau may create commissions by his/her
decision, to which representatives of public
associations may engage to study issues of vio-
lation of the rights of individuals, cooperating
with the National Bureau and making recom-
mendations to remedy these violations (Law
of Ukraine On the National Anti-Corruption
Bureau of Ukraine, 2014).

As already mentioned, public control over
the activities of the Specialised Anti-Corrup-
tion Prosecutor’s Office of the General Prose-
cutor’s Office is carried out in a different way
than the above-mentioned specialised bodies.
According to Section 6.1. “Powers of employ-
ees of the Specialised Anti-Corruption Prose-
cutor’s Office” of the Order 125 of the General
Prosecutor’s Office “On approval of the Reg-
ulations on the Specialised Anti-Corruption
Prosecutor's Office of the General Prosecu-
tor’s Office” of March 05, 2020, the Deputy
Prosecutor General, the Head of the Special-
ised Anti-Corruption Prosecutor’s Office is
responsible for representing the SAP in rela-
tions with public associations, international
organizations, etc. (Order of the General
Prosecutor’s Office On approval of the Reg-
ulations on the Specialised Anti-Corruption
Prosecutor's Office of the General Prosecu-
tor’s Office, 2020).

Some forms include the involvement
of anti-corruption organizations in co-manage-
ment with State bodies. According to analyti-
cal studies, six anti-corruption organizations
were invited to participate in a certain type
of activity. One such example of cooperation is
an organization from Cherkasy, which partic-
ipated in a certification commission that hired
new police officers (Bader, Hus, Meleshko, Nes-
terenko, 2019, p. 11)

The next form of public control is
the form of direct action, which is expressed in
a targeted action, used in exceptional cases as
an extreme forced form of influence on the actor
of the anti-corruption body. In most cases, this
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form is used by anti-corruption activists or pub-
lic organizations.

In their work, L.R. Nalyvaiko, O.V. Savchenko
define this form of public control as “civil diso-
bedience”. The authors argue that civil diso-
bedience is expressed in people’s reaction to
the shortcomings of the system and the struggle
for their rights and freedoms. The measure of dis-
obedience depends directly on how the political
system considers social interests. The purpose
of the civil disobedience study is that social
movements and public initiatives should be legal
(Nalyvaiko, Savchenko, 2017, p. 94).

According to researchers, civil society
organizations can exert pressure on authorities
or other actors by organising demonstrations or
other types of public events in which they mobi-
lize their supporters. Though most of the time
such protests are peaceful, activists may also
use confrontational and coercive methods, such
as road blocking or physical resistance to cor-
rupt actors (Bader, Hus, Meleshko, Nesterenko,
2019, p. 5).

In addition to public active initiatives
and projects, the anti-corruption forms of pub-
lic activities include the activities of individ-
ual active citizens to prevent and detect cor-
rupt actions become essential. For example,
according to a nationwide survey of the Ilko
Kucheriv Democratic Initiatives Foundation,
and the sociological service of the Razumk-
ov’s Centre, which lasted from 19 to 25 May
2018, most respondents (73%), answering
the question about what citizens were ready
to do to fight corruption, indicated a refusal
to give bribes. Significantly fewer citizens
who were interviewed chose other possible
actions: 19% of respondents — to inform the law
enforcement bodies; 17% — to report corrup-
tion cases in the media, blogs and social net-
works; 16% — to complain to the authorities
about cases of corruption in their institutions;
and 13% of respondents — to do nothing in prin-
ciple (Korniievskiy, Tyshchenko, Yablonskiy,
2018, p. 76).

Furthermore, the form under study includes
a volunteer movement in the fight against cor-
ruption among officials of State bodies, which
has begun to manifest itself to date.

For example, according to the results
of the study, the fight against corruption defines
one of the areas of volunteer activities of young
people and youth organizations. However, only
4% of the young citizens surveyed noted that
they were engaged in voluntary activities to
improve the system of administration (public
service), fight corruption, promote reforms. 18%
of young people surveyed expressed their desire
to join anti-corruption activities (Korniievskiy,
Tyshchenko, Yablonskiy, 2018, p. 81).
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The last form of public control in the fight
against corruption among the employees of spe-
cialised anti-corruption State bodies, in our
opinion, is public judicial monitoring.

In accordance with constitutional provi-
sions, every citizen of Ukraine is guaranteed
the right to appeal to the courts against deci-
sions, actions or omissions of State author-
ities, local self-government bodies, officials
and officers (Constitution of Ukraine, 1996).
In turn, in the interest of others, namely, in
the public interest, according to article 21, para.
1, part 1, the Law of Ukraine On Public Associa-
tions, the latter may apply to the courts, partici-
pate in court sessions as observers and carry out
appropriate monitoring.

Public organizations established within
the anti-corruption special bodies are actively
involved in monitoring of the judicial processes
of the NABU and SAP proceedings. For exam-
ple, for 6 months in 2018, the NABU Public
Control Council, as part of the public judicial
monitoring, visited 123 court sessions, most
of them in Kyiv, where the most cases are con-
sidered (Official site of the Ukrainian Crisis
Media Centre, 2018).

5. Methods of public control over the activ-
ities of specialised anti-corruption bodies

The purpose of our research requires to
reveal methods of public control over the activ-
ities of specialised anti-corruption bodies. First,
the etymological analysis of the term “method”
(method of legal regulation) is the set of tech-
niques, methods and means by which mate-
rial and procedural law affect social relations
(Dodonov, 2001).

According to Y. Bytiak’s definition
of the essence of the method of administra-
tive law, the way of impact of the rules of this
branch on public relations can be described by
clarifying circumstances, such as: 1) the legal
status of each of the participants of the rela-
tionship, regulated by administrative and legal
provisions; 2) legal facts which determine
the advent, change, termination of the adminis-
trative and legal relations; 3) the way to define
and protect the rights and obligations of actors
of the relations (Bytiak, Harashchuk, Zui,
2010, p. 30).

In the theory of law, scholars emphasize
the encouragement, persuasion and coercion
(Halunko, Dikhtiievskyi, Kuzmenko, Stet-
senko, 2018, p. 144). V. Halunko notes that
there are two primary (general) methods
of legal regulatory mechanism in the jurispru-
dence: imperative and dispositive. According
to the scientist, an imperative method (cen-
tralised, authoritative), based on the principles
“power-submission”, on the relationship of sub-
ordination of actors and objects of management

(in its implementation means of prohibition,
disposition, coercion and legal liability are
widely used), while the essence of dispositive
one is based on the legal equality of the actors
of the legal relationship, their freedom to express
their will in the performance of legal actions
(Halunko, 2015, p. 12). Therefore, in the con-
text of our research, we will rely on the basics
of the dispositive method since the actors
of public control are legally equal in the expres-
sion of will in exercising this type of control
over the activities of specialised anti-corruption
State bodies.

According to V. Kuleshov studies on the spe-
cificities of public control methods, for the high-
est level of partnership, singles out methods as
follows: regulatory, public order, procedural,
informational, educational, contractual, consen-
sual, conciliatory, participatory, involvement,
joint activities, joint decision-making, project,
social design, strategic partnership (introduc-
tion of appropriate techniques for the function-
ing of an effective system, understanding of each
participant, joint activities in accordance with
the interests of each, agreeing on the actions
of each on the basis of the principles of equal-
ity, voluntariness, openness, transparency)
(Kuleshov, 2020, p. 29).

In addition, the scientist at the level of estab-
lishing a dialogue between actors of public con-
trol identifies: methods of establishing contact,
communication, conducting discussions, com-
munication, planning, coordination, manipula-
tion, propaganda (Kuleshov, 2020, p. 29).

It should be noted that scholars have not
come to a consensus in their research on how to
exercise public control. Moreover, some of them
in essence approach to forms of public control.

In support of our opinion, V. Kuleshov
argues that individual authors classify the stages
of control process (observation, assessment,
analysis, forecasting) as methods of public con-
trol. Furthermore, some scientists include ideo-
logical, religious, sociocultural, moral and psy-
chological mood in society into the methods
of public control (Kuleshov, 2020, p. 30).

The scientific doctrine enables to clas-
sify methods of public control, considering
the provisions of anti-corruption legislation
and the activities of State bodies with a special
status, which is responsible for the cessation
and disclosure of corruption violations. In our
opinion, the means of public control should
be grouped into: method of public initiative
(examination, verification, investigation), alter-
native activities (joint management), advisory,
public dialogue (communicative and informa-
tional-educational work among citizens, aimed
at formation of anti-corruption competence),
discussion (advisory), cooperation.
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The essence of the method of public ini-
tiative, which, in our opinion, should include
public examination, verification, investiga-
tion, is the manifestation of public activ-
ity and consciousness, aimed at prevent-
ing the manifestations of corrupt activities.
With regard to the definition of the nature
and purpose of the public examination, veri-
fication and investigation, they are based on
the determination of the causes and circum-
stances of the violation of public interest, legit-
imate rights of individuals through deliberate
actions by public control actors.

It should be noted that the draft laws on
public control define in different ways the legal
essence of the notions of public examination,
verification, investigation. For example, Draft
4697 of April 14,2014 (initiated by S.L. Tihipko)
(Draft Law on Public Control, 2014) character-
izes public examination, verification, investi-
gation as special procedures of public control
over the activities of authorised actors, their
officials, other objects of public control. In our
opinion, the classification of these categories as
procedures is incorrect, because the “procedure”
(Fr. procedure, from Lat. procedere “move on”)
is the order, continuity, consistency in the per-
formance of actions to achieve a certain result
(Shemshuchenko, 2003, pp. 186-187). We will
reveal in detail administrative procedures for
public control further.

The authors of Draft 2737-1 of May 13,
2015 (initiators N.Y. Korolevska, Y.V. Solod)
classify public examination and verification as
measures of public control, including: analyt-
ical and monitoring research of the activities
of objects of public control (Draft Law on Pub-
lic Control, 2015).

The provisions of the current legislation pro-
vide for the powers of public councils, formed
under specialised anti-corruption bodies, to carry
out public assessments of the implementation
of the tasks assigned to the latter, to draw conclu-
sions on the reporting activities of anti-corrup-
tion bodies, and to take a position on violations
of laws, human and civil rights and freedoms in
the activities of relevant officials.

The analysis of the drafts and the provisions
of current legislation enable to reveal the meaning
of the concepts of public examination, verification
and investigation as components of the method
of public initiative of public control.

According to the Great explanatory dic-
tionary, “expertise” is the consideration, study
by a specialist in this field (expert) or a group
of responsible specialists in order to give a cor-
rect assessment of the situation, phenomenon
(Busel, 2005, p. 152). Accordingly, we suggest
that public examination is the way of control
exercised by the actor of public control, that
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is, the analysis and study the of compliance
degree of the activities of the objects of this type
of control with the requirements of the current
legislation and public interests.

In turn, verification is examination for
control, establishment of correctness (Busel,
2005). Therefore, public verification should
be understood as one of the means of public
control, involving the conduct of examination
and the performance of consistent actions by
the actors of that control, aimed at establish-
ing the facts and circumstances of the activi-
ties of objects of public control with a view to
determining compliance with the provisions
of the current legislation and public interests.

The term “investigation” is defined as: to con-
duct research, study someone, something; to find
out, to clarify or to understand any issue (Busel,
2005, p. 519). Public investigation is defined as
away of studying and clarifying, within the limits
of the legislation, facts and circumstances of vio-
lation of public interests, legal rights of individ-
uals and legal entities by officials of objects
of public control, informing the public about
this, developing recommendations to eliminate
the consequences of such violations and prevent
them in the future, violation of the request to
bring the perpetrators to justice.

The method of social initiative should also
include the submission of appeals by actors
of public control to eliminate violations by offi-
cials of specialised bodies of the requirements
of the current legislation and public interests,
analysis of information on the facts of viola-
tion of the requirements of law; organisation
and conduct of rallies, pickets and other peace-
ful activities aimed at countering corruption
violations and the provisions of existing legisla-
tion; making lists of officials who systematically
violate anti-corruption legislation, etc.

The method of alternative activities of pub-
lic control is realised through joint management
activities such as the establishment of partner-
ships between actors of public control and its
objects. This method allows to carry out pub-
lic control in partnership by open access to
reporting and current information on the activ-
ities of bodies, except information with lim-
ited access; to identify conflict situations with
regard to violations of existing legislation
and public interests. For example, public coun-
cils under specialised anti-corruption bodies
participate in the development of the anti-cor-
ruption strategy and the State programme for
its implementation, according to the regulation
on the activities of the Public Council under
the NACP (Resolution of the Cabinet of Min-
isters of Ukraine Some issues of the Public
Council at the National Agency for Prevention
of Corruption, 2019).
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6. Monitoring of the activities of officials
or public institutions

A significant percentage of public organ-
izations monitor the activities of officials or
State institutions. Common monitoring areas
include public procurement where activists can
identify conflicts of interest or disagreements
between purchase prices and market prices; pol-
iticians and officials’ declarations where they
can identify differences between declared assets
and actual assets; and public expenditures in
which they can identify the “leakage” of public
funds in the pocket of private individuals. Pub-
lic organizations also monitor the performance
of public service providers in terms of transpar-
ency and virtue, using tools such as reporting
(Nesterenko, Biletskyi, Bader, 2019, pp. 4-5).

The advisory method of public control
involves the participation of actors of public
control in the invention of alternative ways in
detecting and deterring corruption violations in
the activities of officials, formation. For exam-
ple, in accordance with current legislation, pub-
lic councils under specialised anti-corruption
bodies provide ongoing advisory services. The
Public Council under the SBI collects, synthe-
sises and submits information on the propos-
als of civil society institutions on the need to
improve the forms and methods of interaction
to the State Bureau of Investigation.

Next, the method of public dialogue con-
sists in conducting communicative, information
and educational work among citizens, aimed
at formation of anti-corruption competence.
According to the monitoring report, 117 pub-
lic organisations participate in educational
anti-corruption activities (Nesterenko, Bilet-
skyi, Bader, 2019, p. 7), aimed at raising public
awareness on identifying and assessing corrup-
tion risks. According to the authors of the mon-
itoring, anti-corruption education can help

other activists acquire skills such as monitoring;
officials to acquire the norms of virtue; the pub-
lic to raise awareness of corruption in general
(Nesterenko, Biletskyi, Bader, 2019, p. 5).

The method of public control, such as a dis-
cussion or advisory one, is based on public par-
ticipation in the discussion of issues, identifica-
tion of ways of implementing anti-corruption
policy and strategy by special anti-corruption
bodies. This method is realised both through
the active constant participation of public coun-
cils and the involvement of all actors of public
control in: the organization and conduct of pub-
lic hearings on anti-corruption issues, partici-
pation in advisory bodies, making proposals to
improve anti-corruption activities, etc.

The method of cooperation is expressed in
the joint work of specialised anti-corruption
bodies with representatives of the media, for
example the posting of messages information,
not subject to limited access, their participation
in the conduct of journalistic investigations;
organization of conferences, seminars, round
tables with open access for participation of all
actors of public control concerned.

In conclusion, it should be noted that
methods of public control are a set of admin-
istrative and legal methods aimed at ensuring
constant control over the activities of special-
ised anti-corruption public bodies for detecting
and preventing corrupt practices, reducing cor-
ruption risks in the activities of officials of these
bodies.

7. Conclusions

Methods of public control are a set of admin-
istrative and legal methods aimed at ensuring
constant control over the activities of special-
ised anti-corruption public bodies for detecting
and preventing corrupt practices, reducing cor-
ruption risks in the activities of officials of these

bodies.
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®OPMU TA METOA TPOMAICBKOT'O KOHTPO.TIO
3A JIAJIBHICTIO CIIEHIAJII3SOBAHUX AHTUKOPYIIHIMHUX OPTAHIB

Anoranig. Mera. MeTta cTarTi — Ha OCHOBI aHAJIi3y BiTYU3HSIHOTO 3aKOHO/IABCTBA Ta HAYKOBUX IIPAllb
i3 IpobIeMaTHKY TOCTIIKEHHST PO3KPUTH (DOPMHU Ta METOOJIOTIYHI TiaX0omu y cepi 3aiAicHEH S TPOMaI-
CbKOTO KOHTPOJIIO 3a aHTUKOPYNUiAHUMY AepxKaBHuMU cy0’exktamu. Pesyabrati. Crartsi npucBsyeHa
JIOCJTi/IKEHHIO (JOPM Ta METO/IiB TPOMAJICHKOTO KOHTPOIO 3 JisJIBHICTIO CIeI[ia/li30BaHIX aHTUKOPYIIIIili-
HUX opraHiB. 3adikcoBaHo, 110 KOIHA IeMOKPATHYHA JepkaBa He MOJKe iCHyBaTH 6e3 JiEBOTO KOHTPOJIIO
3a opraHaMu BJajau 3 60Ky cyciinbersa. KOHTpoIib € yHiBepcaJbHUM 3ac000M IHOJIIIIEHHS B3AEMOPO3Y-
MiHHSI Mi3K BJI/IOIO Ta TPOMaJichKicTio. BetanoBieHo kiacudikaiiiio GopM rpoMajicbKoro KOHTPOJIIO 32
JUSUTBHICTIO CTIelliali3oBaHUX aHTUKOPYMIIINHIX OPraHiB 32 TAKMMU IPYIaMU: 3arajibHi, CIeliaai3oBaHi,
HerpsIMoi i Ta mpsIMoi i, mpotiecyasbHi. KoHCTaTOBaHO, 10 3BepHEHHST TPOMAISTH 3a/IUTIAETHCS Hall-
GiJibIll POBIOBCIOKEHOIO (HOPMOIO KOHTPOJI0. Takuii METO/ IPOMAICHKOrO KOHTPOJIIO K 0OrOBOPEHHS,
abo 1opaunii, IPYHTYETHCS HA YY4aCTi TPOMACHKOCTI B 0GrOBOPEHHI MATaHb, BU3HAYEHHI IIUIAXIB peasti-
3aI1il aHTUKOPYIIIHHOI TTOJMITUKY Ta CTPATerii CreliaTbHIMI aHTUKOPYTIiiTHME opranamu. [leit metox
peastisy€eThes SK MUISIXOM aKTUBHOI OCTIMHOI yyacTi TPOMAJICBKUX Pajl, TAK i 3aJy4eHHSM JI0 1[bOTO BCiX
cy6’eKTiB TPOMAJICHKOTO KOHTPOJIIO B: OpraHisaiil Ta MpoBeleHHi IPOMAICHKUX CIyXaHb 3 AaHTUKOPYII-
IIHHAX TUTaHb, YIaCTi B POOOTI KOHCYIBTAaTHBHO-A0PAIINX OPTaHaX, HAAHHI TPOMO3HILiiT OO TIOKPa-
I[AHHS AHTUKOPYIIIAHOI AisIbHOCTI TOIO. MeTos CriBPOGITHUIITBA BUPAKAETHCS Y B3aEMHIN po6OT
CTIeITia/li30BaHNX AaHTUKOPYIIHIHUX OpraHiB 3 mpencTaBHuKamMu 3MI, 1m0 BupaxkaeThest y po3MinieHHi
noBigoMieHs, iHdopMarii, o He mignagae mia oOMeKeHuil J0CTyI, IXHBOI y4acTi y IPOBEAEHH Kyp-
HAJIICTCBKUX PO3CJIi/lyBaHb; OpraHisailii KoH(pepeHIliil, ceMiHapiB, KPyrJIMX CTOJIB 3 BiIKPUTUM JOCTY-
MOM JIJISL yYacTi BCix 6axkarounx cyG’e€KTiB IPOMajicbKOro KOHTPOJIO Tomio. BucnoBku. Busnavero, 1o
MEeTO/[aMU TPOMAZICHKOTO KOHTPOJIIO € CYKYTIHICTb aJIMiHICTPATHBHO-TIPABOBUX METO/IiB, CIIPSIMOBAHUX Ha
3abe3nedeHts HeyXUJIbHOTO IIOCTIHOTO KOHTPOJIIO 32 [IisIbHICTIO CIHEIiaMi30BaHuX aHTUKOPYMIIIHHIX
JIep’KaBHUX OPraHiB, CIPSMOBAHOTO HA BUSBJIECHHS Ta MOIEPE/PKEHHs KOPYIIIHHAX HPOSIBIB, 3HIKEHHS
BUHUKHEHHSI KOPYMIIHHUX PUBUKIB Y AIsIIBHOCTI MOCAI0BKX 0Ci6 X opraiB. OKpecaeHo Taki MeTou
IPOMAJICBKOTO KOHTPOJIIO: METO]l TPOMAJICHKOI 1HII[IaTUBY, aJlbTEPHATUBHOI MiSITTBHOCTI, KOHCYJIBTATHB-
HUH, yOJIYHOTO iaIory, 06rOBOPEHHS, CIIiBPOOITHUIITBA.

KmouoBi cioBa: rpoMaachkuil KOHTPOJIb, METOZ IPOMAZICBKOTO KOHTPOJIO, (hopMa IPOMaICBKOTO
KOHTPOJIIO, 3BePHEHHS TPOMA/ISH.
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CONCEPT AND SYSTEM OF METHODS

OF AN ADMINISTRATIVE AND LEGAL MECHANISM
OF PREVENTIVE ACTIVITIES

OF THE NATIONAL POLICE OF UKRAINE

Abstract. The purpose of the article is to establish the concept and system of methods of preventive
activities of the National Police of Ukraine based on the analysis of scientists and researchers’ perspectives.

Results. By reviewing scientists and researchers’ perspectives, as well as the provisions of the legislation
of Ukraine on the implementation of preventive activities by the National Police of Ukraine, the author
defines the basic terms and concepts related to the subject matter of this article, describes the essence
and content of the functioning of the administrative and legal mechanism for ensuring prevention by
the National Police of Ukraine, interprets the scientific results in the context of the study and from
the perspective of domestic legislation in order to make some theoretical and practical conclusions. It
is established that the methods of administrative and legal support for prevention are administrative
and legal regulatory framework, which is a list of ways and means that allows the existing mechanism
of law (for example, on prevention) to act and ensure human and civil rights and freedoms.

Conclusions. Arguments on the separation of methods of administrative and legal regulation from
the methods of administrative and legal mechanism are given, as well as the content of the relevant
categories in the context of preventive activities by the National Police of Ukraine. It is substantiated that
the main methods in this process are the methods of persuasion and coercion, which, given the pluralism
of legislative support in this area can and should be applied only individually to each legal relationship
and persons entering into them. The position of scientists that the internal structural organization
of methods in the context of the functioning of the administrative-legal mechanism has a branched
structure in which this mechanism operates is proved and supported, which is why this issue needs further
scientific research and thorough interpretation.

Key words: administrative and legal mechanism, methods, prevention, police, forms of implementation,
methods in law.

1. Introduction

The concept and system of methods
of the administrative and legal mechanism
for the prevention by the National Police
of Ukraine is one of the urgent and topical prob-
lems of current domestic science. The definition
of the main theoretical doctrinal categories
determines the effectiveness of law enforcement
bodies in general and their performance of local
functions in particular.

The administrative and legal mechanism for
the prevention by the National Police of Ukraine
is an integrated element of the law enforcement
system of the Ukrainian State, enabling pro-
vision of human and civil rights and freedoms
both at the stage of the restoration of violated
rights and for such an event, in the way of imple-
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menting the list of preventive functions. The
very prevention and the system of methods
of its administrative and legal mechanism are
the main theoretical foundations, which ensure
the effectiveness of the relevant institution
of law and enable the effective performance
of the duties of authorised persons in the exer-
cise of the functions and powers of prevention.

However, it should be noted that scien-
tists still discuss the definition and system
of methods of the mechanism for prevention by
the National Police of Ukraine, and that is why
the author focus on these issues with a view to
developing the main provisions that would
probably improve this institution of law.

The purpose of the article is to establish
the concept and system of methods of pre-
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vention by the National Police of Ukraine on
the basis of analysis of scientists and research-
ers’ perspectives. The goal set can be achieva-
ble only by fulfilling a number of research tasks,
such as: to analyse and establish the concept
of methods of the mechanism for prevention
by the National Police of Ukraine; to clarify
the system of methods of the mechanism for
prevention by the National Police of Ukraine
and to prove personal perspective on its stream-
lining; to propose personal perspective on
optimising the scientific doctrine and solving
the main problems of law enforcement, arising
from the operation of the institution concerned.

2. Prevention by the National Police
of Ukraine

Human and civil rights and freedoms in
Ukraine and the world are basic concepts that
determine the content and trend of any pub-
lic policy. Their provision by law enforcement
bodies is a priority performed in various ways.
First of all, one of the most effective is the imple-
mentation of prevention, enabling to prevent
offences. In addition, the preventive mechanism,
like any institution of law, has its own methods,
which, above all, should have a positive impact
on its functioning,

Interpretation of the basic terms, which
in combination constitute the subject mat-
ter of scientific research requires to focus
on “mechanism”, “method”, “administrative
and legal regulatory framework” and “mecha-
nism for prevention”.

A number of domestic scientists interpret
the concept of “mechanism” and argue that it
presupposes the interaction of the constituent
elements that put it into action, so it usually
has the form of a set of elements, which interact
with each other and the environment (Aver-
ianova, 2003, p. 13; Tiunova, 1991, p. 11). In
addition, Yu. Todyka argues that the category
of “mechanism” is characterised by the fact that
it is not enough to have material norms, a devel-
oped system of legislation, but clear mechanisms
for their implementation are required, which
fully concerns the administrative and legal field
(Todyka, 2001). In turn, we fully agree that any
mechanism, including legal one, is characterised
by a branchy internal structure in which all ele-
ments interact with each other and with exter-
nal factors to jointly ensure the functioning
of certain relations. The purpose of the mecha-
nism is its smooth operation.

According to A. Matviichuk, the essence
and content of the concept of administrative
and legal regulatory framework, which is a key
form of expression of the relevant mechanism
and an element of its content are executive
and administrative activities of state organi-
sations vested with state powers, aimed at sta-

bilising public relations by adopting legal reg-
ulations and ensuring their implementation
(Matviichuk, 2018, p. 122). That is, the admin-
istrative and legal mechanism, from a functional
point of view, is an orderly system, the main
purpose of which is to carry out executive
and administrative activities, ensuring obser-
vance of human and civil rights and freedoms in
relationship “person — state”.

However, an individual issue in the studies
by scientists is the interpretation of the cate-
gory “prevention”, which reference publications
consider as deterrence of crime, preventing
something or deterring something (Busel, 2004;
Kovryha, Kovalova, Ponomarenko, 2005). That
is, scientists understand the concept of preven-
tion, first of all, as the prior deterring of the com-
mission of a certain offence, which may harm
the interests protected by the legislation.

Therefore, A. Bandurko argues that more
broadly the concept of prevention is most often
used to reveal the basic powers of the police,
one of which is preventive and precautionary
activities, aimed at deterring the commission
of offences (legal education; keeping the public
informed of the state of affairs in law and order
and combating crime; awareness-raising among
the population; criticism of anti-social manifes-
tations; encouragement measures; work with
offenders, so-called groups at risk; dissemination
and propagation of best practices in the fight
against disturbances of public order, etc.) (Bez-
palova, Dzhafarova, Kniaziev, 2017, p. 34). In
addition, some scholars emphasise that the term
“prevention” is used in defining the concept
of police action, defined as an action or set
of actions of a preventive or coercive nature,
that constrain certain human rights and free-
doms and is applied by police officers in accord-
ance with law to ensure compliance with police
powers (Bulatin, 2020).

Therefore, the essence and content
of prevention in the context of the function-
ing of the administrative and legal mechanism
of the National Police of Ukraine is undoubt-
edly leading, since the offence, the commis-
sion thereof has been stopped even before
the attempt to violate human and civil rights
and freedoms protected by the legislation
of Ukraine is an indicator of the most effec-
tive and coordinated work of law enforcement
bodies.

Moreover, the legislation of Ukraine gov-
erning the activities of the National Police
of Ukraine regulates that, in accordance with
the tasks assigned to it, the police carry out
prevention and precaution, aimed at deterring
the commission of offences (Law of Ukraine “On
the National Police” dated July 2, 2015 Ne 580-
VIII (Verkhovna Rada of Ukraine, 2015)).
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Therefore, it should be emphasised that
the administrative and legal mechanism for
prevention by the National Police may be a sys-
tem of rights, duties, powers and other func-
tional elements, implemented within the scope
of certain powers to ensure human and civil
rights and freedoms in the manner of deterring
offences, according to the legislation of Ukraine.

As any mechanism in the legal science sys-
tem, the administrative and legal mechanism
also has its list of methods, which serve as a form
of expression for certain actions and ensure
the implementation of certain elements (rights,
duties, powers).

For example, in their study on current
problematic issues of administrative science
and practice, D. Bakhrakh and S. Alforov argue
that in the science of administrative law, regula-
tory methods are understood as ways of influenc-
ing people, means, techniques of achieving any
purpose, fulfilling the task, that is, the author-
ised actors affect the relevant objects, with cer-
tain responsibilities (Bakhrakh, 2011, p. 286;
Alforov, 2011, p. 58). In general, we support this
perspective, because in any case, the question
of formal expression of the acts committed must
be fully disclosed and covered in the writings
of scholars, also considering that each institu-
tion of law has its characteristics and its exclu-
sive methods that are formed in a particular
system.

Furthermore, Z. Kisil argues that
the regulatory methods show how the State
addresses the management challenges (Kisil,
2011, p. 289). This justifies rise that the meth-
ods of the administrative and legal mechanism,
including prevention, may not conflict with
the methods of the State, since the latter are
basic and fundamental provisions, shaping over-
all national policy.

3. Specificities of the administrative
and legal mechanism for prevention by
the National Police of Ukraine

The focus of scholars studying problematic
issues is on the fact that the regulatory method
can be a set of legal means enabling to regulate
public relations in the field of public administra-
tion is carried out (Honcharuk, 2004, p. 134).
That is, in fact, the methods of administrative
and legal support for prevention are administra-
tive and legal regulatory framework, which is
a list of ways and means that enable the exist-
ing mechanism of law (for example, on preven-
tion) to act and ensure human and civil rights
and freedoms.

For example, in his study on the administra-
tive and legal mechanism for ensuring the elec-
toral rights of citizens in Ukraine, P. Shorskyi
identifies methods of persuasion and coercion
among the administrative and legal methods.
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While applying the method of persuasion,
the election commissions explain the voting
procedure and responsibility for violation
of the electoral legislation. As a method of coer-
cion, the commissions may consider applica-
tions and complaints against decisions, actions
or omissions of the actors of the electoral pro-
cess and make decisions on these issues, which
are mandatory for certain addressees. Decisions
of election commissions, as well as decisions
of executive authorities concerning the exercise
by voters of the right to vote in elections, shall
be communicated by them to citizens through
the print media or, in case it is impossible, shall
be made public by other means (Shorskyi,
2018). That is, definition of methods of per-
suasion and coercion as the main ones used in
the process of interaction between the State
and society requires to consider this issue thor-
oughly.

According to R. Liashuk, the method of per-
suasion is based on legal regulations and applied
without detailed and specific legal regula-
tory framework. Persuasion is widely used in
the course of the official activities of the police,
border guards and other bodies, namely, work-
ing with the local population to prevent crime.
In practice, however, there are significant short-
comings. This is due to the lack of experience
and confidence of law enforcement officials
in the use of persuasion in law enforcement
(Liashuk, 2016). That is, while being defined in
general terms, in order to prevent misconduct
on both sides of such interaction, the method
of persuasion is aimed at avoiding offences
by people and citizens, is recommendatory
and is aimed at further prevention of the com-
mission of offences by persons intending to
commit them, as well as at the legal education
of the population.

According to S. Dembitska’s analy-
sis of Z. Kisil’s perspective on the methods
of administrative law, coercion is the psycholog-
ical or physical influence of State bodies or offi-
cials on certain persons in order to compel them
to comply with legal provisions. The method
of coercion is aimed at developing individ-
ual forms of behaviour, as well as at maintain-
ing social discipline, which is an integral part
of the system of methods of public administra-
tion of society (Kisil, 2011, p. 204; Dembitska,
2014, p. 215).

Therefore, the above-mentioned perspec-
tive enables to prove by analogy that methods
of persuasion and coercion are fully applicable
in the context of the functioning of the admin-
istrative and legal mechanism for prevention by
the National Police of Ukraine.

In such a case, the method of persuasion
consists in raising awareness about the inadmis-
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sibility of committing an offence, as well as car-
rying out activities to improve legal education
and the need to respect the mutual legal culture
of the population.

The method of coercion, in turn, consists in
considering citizens’ appeals, complaints about
actions or omissions of other persons, and partly
in bringing a person to administrative liability,
since such fact is also preventive.

Some authors argue that methods
of State property management are licensing,
registration, tariffication, quota, monopoly
and antimonopoly regulatory instruments, pri-
vatisation, investment and State protection
(Hangel’dyeyv, 2009, p. 16), however, according
to D. Bakhrakh, such a perspective is inadmis-
sible, since the above is a means of administra-
tive and legal management of economic activ-
ity, and not a regulatory method (Bakhrakh,
2011, p. 90). We advocate D. Bakhrah’s per-
spective, as concrete actions cannot be char-
acterised as methods, because the method in
case of the administrative and legal mechanism
is not the directly committed act, but the fact
of application of law, having the desired effect.
Furthermore, S. Alforov advocates this perspec-
tive and considers the method of administrative
and legal mechanism as the use of prescriptions
(establishment of duties), prohibitions, grant-
ing of permits (Alforov, 2011, p. 58).

Therefore, generally and in view of a well-es-
tablished trend in respect of defining in the sys-

tem of administrative law two basic methods
of administrative and legal framework for
prevention, it would be appropriate further
review other perspectives on the definition
of methods in this field, as a number of schol-
ars and researchers also focus the fact that
the internal structural organisation of methods
in the context of the functioning of the admin-
istrative and legal mechanism has an extensive
structure.

4. Conclusions

Therefore, the analysed perspectives
on the interpretation of the main terms
of thearticle, as well as the perspectives and orig-
inal views of scientists on the essence and con-
tent of the functioning of the administrative
and legal mechanism for ensuring prevention by
the National Police of Ukraine, interpretation
ofthe scientific results in the context of the study
and from the perspective of domestic legisla-
tion, we have made a number of theoretical
and practical conclusions. It is established that
the methods of administrative and legal support
for prevention are a list of ways and means that
enable the existing mechanism of law to act
and ensure human and civil rights and freedoms.
Furthermore, the author argues that the main
methods in such process are methods of persua-
sion and coercion, which, given the plurality
of legal support in this field, can and should be
applied exclusively to each legal relationship
and its participants.
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IIOHSATTS TA CHCTEMA METO/IIB
AJIMIHICTPATHBHO-IIPABOBOTO MEXAHI3MY o
IIPEBEHTHBHOI IJIbHOCTI HALIIOHAJIbHOI ITOJIIIII YKPATHI

Anoranis. Memoto cmammi € BCTAHOBJIEHHI TIOHSATTS Ta CUCTEMI METO/iB MEXaHi3My TPeBEHTHBHOI
nistmbHOCTI HanionansHOI nosminii YKpaiHu Ha MiicTaBi aHaUIi3y [yMOK YUeHUX 1 IOCiAHUKIB.

Pe3zynvmamu. ABTOpoM HAa MijICTaBi TPOAHATI30BAHUX MTO3UIIIN HAYKOBIIIB, & TAKOXK TTOJIOXKEHb 3aKO0-
HOJIABCTBA YKpaiHU 1IPo 3AiiCHEHHsI PEeBeHTUBHOI AisibHOCTI HalioHanbpHoo nodimieo Ykpainu 6yJ1o
3/Ii{ICHEHO TJIyMaueHHsI OCHOBHUX TePMiHIB i TOHATD, 1110 MAIOTh BIJHONIIEHH:I /[0 IIpe/iMeTa CTaTTi, 0Xapak-
TEPH30BAHO CYTHICTH Ta 3MicT DYHKI[IOHYBaHHS aJIMiHiCTPATUBHO-IIPABOBOTO MeXaHi3My 3a0e3IedeHHst
TIpeBeHTHBHOI AisipHOCTi HarmionansHoi mositii Ykpainu, mpoBeieHo iHTepIpeTaliio HayKOBUX Pe3yJib-
TaTiB y KOHTEKCTI JOCIZXKEHHA Ta MPOILYIEeHO IX KPisb IPU3MY BITUU3HAHOIO 3aKOHOZABCTBA, 3aB/AKU
4yoMy c(hOPMOBAHO HU3KY TEOPETHMYHUX i TPAKTUYHUX BUCHOBKIB. Bu3HaueHo, 110 MeTo/iaMu ajiMiHicTpa-
TUBHO-TIPABOBOTO 3a0e3IeYeHHs MPEBEHTHBHOI MiSUIBHOCTI € afMiHICTPATHBHO-TIPABOBE PETyJIIOBAHHSI,
SKe sIBJIsI€ 00010 Mepestik crocobiB i 3aco6iB, 3a IOMOMOTOI0 AKUX YMHHUN MeXaHi3M IpaBa (HalpUKIa,
[IPEBEHTUBHOI [isIbHOCTI) IPUBOIUTHCS B /i10 Ta 3abe3Iedye MpaBa i CBOOO/IH JIOMHN i TPOMA[THUHA.

Bucnosxu. HaBeneHno apryMeHTH IOZIO BiZIMEKYBAaHHS METOJIiB a/[MiHICTPATHBHO-TIPABOBOTO PETYJIIO-
BaHHS BiJl METO/IiB a/IMiHICTPaTHBHO-IIPAaBOBOTO MEXaHI3My, a TAKOK 3a3HaYeHO 3MICT BiIMOBIZIHUX KaTe-
ropiil y KOHTEKCTi 3iiicHeH s TIpeBeHTHBHOI AistibHocTi Hamionanbrolo noitieio Ykpainu. O6rpyHro-
BaHO, 110 OCHOBHUMU METO/IaMU B TAKOMY TIPOIIECi € METO/IM IEPEKOHAHHS Ta IPUMYCY, SIKi 3 ypaxXyBaHHAM
IUTIOPJTi3MY 3aKOHOJABYOTO 3a0e3IeueHHsI B I[iil Tary3i MOXKYTh i MOBHHHI 3aCTOCOBYBATHCSI BUKJIIOYHO
IHIMBIYaJIbHO 10 KOKHUX TIPABOBIIHOCKH Ta 0Cib, sIKi BCTYNaoTh y HUX. [l0Be/leHo if miATpruMaHo M03u-
11i10 BYEHUX IIIO/[0 TOTO, IO BHYTPIMTHBOCTPYKTYPHA OPTaHi3allisi METO/IB Y KOHTEKCTi (DyHKI[IOHYBaHHS
aMiHICTPaTHBHO-IIPABOBOIO MEXaHI3My Ma€ PO3TalyKeHy CTPYKTYPY, V SIKiii 1jefl MeXaHi3M (YHKIOHYE,
a caMe TOMY Iie IUTaHHsI TOTPeOYE MOMAIBIINX HAYKOBUX PO3BIIOK Ta IPYHTOBHOTO TIYMAYEHHSI.

Kmouogi cioBa: ajiMiHicTPaTHUBHO-TIPABOBUIT MEXaHi3M, METO/IN, TPEBEHTHUBHA JIiSLIIbHICTD, TOJIITis,
hopmu 31ilCHEHHS, CIOCOOH  MPaB.
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SCOPE OF THE ADMINISTRATIVE SUPPORT
OF EXPERT ACTIVITIES IN UKRAINE

Abstract. Purpose. The purpose of the article is to find out, based on the theory of administrative law,
the theory of forensics, the theory of expert science, scientists’ doctrinal provisions in this field and current
legislation, the scope of administrative and expert activities in Ukraine. Results. The article underlines
that in a democratic legal State, the rights, freedoms, and interests of individuals are broad, not exhaustive,
and are not formally limited by positive legislation. In other words, they are wide. Accordingly, their
effective protection by legal arbitrators requires specialised expertise in many branches, fields and sectors
of professional knowledge. In the legal literature and practice of judicial, law enforcement and public-legal
activities, such actors are briefly named “experts” and their work on analysis and qualified conclusions —
“expert activities”. Like any other socially useful public activity, it objectively needs the administrative
and legal support. The article reveals the scope of administrative and legal support of expert activities
in Ukraine. It is proved that this is social space of objective special existence of legal matter, limited
by the purpose and tasks to provide sufficient quantity and quality of legally significant specific
information, necessary for a fair and lawful resolution of individual legal cases. It is underlined that public
administration in a broad sense is implemented in all forms of State power (not only executive, but also
legislative, because of the public nature of rulemaking, judicial, because of the public position of judges,
the functioning of judicial management bodies and other judicial administrators). The Government
and its subordinate bodies are central public administrators, but the individual powers of the Verkhovna
Rada of Ukraine and the judicial administration should not be limited either. Conclusions. It is concluded
that the administrative and legal support of expert activities in Ukraine is social space of objective special
existence of legal matter, limited by the purpose and tasks to provide sufficient quantity and quality
of legally significant specific information, necessary for a fair and lawful resolution of individual legal cases.

Key words: administrative and legal support, expert activities, individual legal case, scope, limitations,
legal matter, social space, justice.

1. Introduction

The existence of society in legal reality
requires the rule of law, where human and civil
rights are well protected by preventive means,
in the event of a violation, legal, judicial
and administrative remedies are effectively
available.

Accordingly, their effective protection by
legal arbitrators requires specialised exper-
tise in many branches, fields and sectors
of professional knowledge. In the legal liter-
ature and practice of judicial, law enforce-
ment and public-legal activities such actors
are briefly named “experts”, and their work on
analysis and qualified conclusions — “expert
activities”. Like any other socially useful public
activity, it objectively needs the administrative
and legal support.

The administrative and legal support for
expert activities in Ukraine has been under
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focus by V. Averianov, V. Atamanchuk, V. Basai,
P. Bilenchuk, V. Halahan, V. Halunko, A. Hir-
niak, A. Danylenko. F. Dzhavadov, O. Yeshchuk,
A. Ivanyshchuk, V. Kovalova, A. Lazebnyi,
O. Oliinyk, I. Pyrih, V. Revaka, O. Sabynin,
M. Sehai, E. Simakova-Yefremian, H. Strilets,
A. Furman, V. Shepitko, V. Yurchyshyn,
V. Yusupov, O. Yara, and others. However, their
research did not directly address the most com-
mon special or related challenges.

The purpose of the article is to find out,
based on the theory of administrative law,
the theory of forensics, the theory of expert
science, scientistse doctrinal provisions in this
field and current legislation, the scope of admin-
istrative and expert activities in Ukraine.

2. Significance of expertise in society

According to the Dictionary of the Ukrain-
ian language, one of the meanings of the word
“scope” is understood as a space limited by
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something (Bilodid, 1972). In turn, space is
one of the main objective forms of the existence
of matter, characterised by length and volume,
or the absence of any restrictions, obstacles in
something (Bilodid, 1972).

Expert activities are a specific type of human
activities, which is based on practical and the-
oretical scientific knowledge; has a cognitive,
research character; can be carried out in dif-
ferent fields of social activities; uses methods
and techniques that do not contradict the law
and norms of morality and are based on mod-
ern achievements of science; pursues the goal
of comprehensive, complete, objective, com-
plex research of objects, processes or phenom-
ena; presents new information and conclusions.
Expert activities are a specific kind of human
activity based on scientific knowledge, the con-
tent of which is the study of certain objects, pro-
cesses or phenomena by special methods with
the aim of making scientifically sound conclu-
sions (Pyrih, 2015).

Encyclopedic sources prove that “expertise”
(from French experise) is the consideration,
study by an expert of any cases, issues requir-
ing special knowledge (e.g. medical, account-
ing, forensic examination) (Melnychuk, 1975);
“content” is: 1) what is said or told somewhere,
what is described or depicted: the essence,
the inner feature of something; 3) certain prop-
erties, characteristic features that distinguish
this phenomenon, an object from similar phe-
nomena, objects, etc.. 4) a reasonable basis,
the aim, the purpose of something; 5) the list
of sections, parts, stories, etc. of books, col-
lections, manuscripts, etc., mostly indicating
the pages on which they are placed (Bilodid,
1972); “support” means supplying something
in sufficient quantity, meeting someone’s needs;
providing someone with sufficient material
means of subsistence, create a secure environ-
ment for doing something; guarantee some-
thing; protect someone, protect something from
danger (Bilodid, 1972).

The Law of Ukraine On Forensic Exam-
ination teveals that forensic examination is
the examination by an expert on the basis
of special knowledge of material objects, phe-
nomena and processes, containing information
about the circumstances of the case, which is
under focus of proceeding by the bodies con-
ducting the initial inquiry, pre-trial and judicial
investigation. Forensic activities are carried out
by specialised State institutions and, in cases
and terms established by the legislation in force
in Ukraine, by judicial experts who are not
employees of such institutions (Law of Ukraine
On Forensic Examination, 1994). Since its initi-
ation and at all stages of its development, foren-
sic examination has been seen as an important
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tool of justice necessary for the correct reso-
lution of a case both at the investigation stage
and in the court, and the expert has been con-
sidered a scientific witness (Dmytrenko, 2015).

For example, in cases of economic crimes,
judges have great respect for the findings
of experts. The opinion of the forensic econo-
mist serves as the central proof in the judge’s
decision. The importance of forensic and eco-
nomic expertise in considering cases in court
cannot be overestimated. The Forensic expert
opinion stands out among other sources of evi-
dence because it is difficult to disagree with
it, since the disapproval must be motivated
and reasoned (Dmytrenko, 2015).

Regarding the broader category under
analysis, A. Furman argues that the examina-
tion (from Lat. expertus “experienced”) — is:
a) professional study of the physical evidence
or facts in order to clarify the circumstances
and making the corresponding assessment;
b) consideration, investigation of a case or
issue to obtain a correct conclusion, making
a correct assessment; ¢) the social procedure for
psychological assessment of certain situations,
human activities or personal assets, in accord-
ance with the customer’s tasks (requests),
requires in-depth study by the expert of cer-
tain psychosocial problems or issues, and then
its thorough theoretical and methodological
training and functional literacy; r) assess-
ment by authoritative experts of the object
or process, the cause of the event or its possi-
ble consequences, as well as the prospects for
the use of things, resources or specific decisions;
d) the method of substantiation by the expert
of the real state of affairs in a certain sector
of public life, clarification of the solidity of solv-
ing actual problems by a particular scientific
discipline (sociology, didactics, psychology), as
well as assessment that is connected with con-
structing the system of features for recognition,
classification and analysis of complex innova-
tions, development of means of measurement
of objects under study in case of environment
change (Furman & Hirniak, 2009).

For example, forensic examination of phys-
ical evidence studies various objects of biolog-
ical origin (blood, sperm, hair, saliva, urine,
sweat, excretion from breasts, bones, organs
and tissues, etc.), and various objects (clothes,
weapons, instruments of injury, vehicles, etc.)
on which traces of biological origin have been
found. The task of the forensic expert is to
assist the relevant authorities in identifying
such exhibits, their proper removal, description,
packing and sending to an expert institution.
Moreover, possible questions for the expert to
decide should be coordinated with the relevant
expert, enabling the proper selection of the unit
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of the Forensic Bureau, experts thereof will
be appointed to carry out the examinations,
and consideration of the possibilities of the most
complete and qualitative examination of expert
samples (N.d., 2018).

3. Definition of the basic principles
of expert activities

From the perspective of doctrinal knowl-
edge, it should be noted that expert activities
have specific legal features: 1) It is a specific
form of human activity, differing from others
by attitudes to the environment; 2) It is cog-
nitive research; 3) It can be carried out in dif-
ferent fields of social activity; 4) It uses meth-
ods and techniques that do not contradict
the law and morality and are based on modern
achievements of science; 5) It has the purpose
of comprehensive, complete, objective, complex
research of objects, processes or phenomena;
6) It results in new findings and conclusions. It
is a specific kind of human activity, the content
of which is the knowledge of certain objects,
processes or phenomena by special methods for
the purpose of providing scientifically based
opinions (Pyrih, 2015).

For example, scientists conduct scientific
and expert assessments of the results of scientific
and scientific-technical significance of various
scientific works. This is carried out in accord-
ance with the Regulations on the Ministry
of Education and Science of Ukraine Competi-
tion of scientific works and scientific and tech-
nical (experimental) developments of young
scientists working (studying) in higher edu-
cation institutions and scientific institutions
under the Ministry, the continuation of these
works and developments from the general fund
of the State budget (N.d., 2016).

Regarding the issue of the theory of the con-
tent of administrative and legal support for
higher education in Ukraine, it should be noted
that public support for higher education in
Ukraine means to provide quality public ser-
vices according to certain rules and standards.
The administrative and legal support is a sys-
tem of principles, tools and procedures of public
administration, targeted regulatory and organi-
zational impact of provisions of administrative
law, which develop and clarify the constitu-

tional provisions that determine the theoretical
and legal basis for the functioning of this field
of public relations to make an enabling environ-
ment for private persons to exercise their public
rights, freedoms and interests. According to its
content, the administrative and legal support
is a system of provisions of administrative law,
fundamental principles (concepts, doctrines
and principles of legal regulatory mechanism),
administrative and legal relations and admin-
istrative instruments (forms and methods
of administration and administrative proce-
dures), which together form a certain complex
institution of administrative law, filled with
numerous vertical and horizontal ties, unite
homogeneous social relations (Yara, 2019).

From the perspective of the theory of admin-
istrative law, it should be noted that public
administration in a broad sense is implemented
in all forms of state power (not only executive,
but also legislative, because of the public nature
of rulemaking, judicial, because of the public
position of judges, the functioning of judicial
management bodies and other judicial adminis-
trators). The Government and its subordinate
bodies are central public administrators, but
the individual powers of the Verkhovna Rada
of Ukraine and the judicial administration
should not be limited either. Public adminis-
tration includes the provision of uninterrupted,
stable, high-quality services, respect for the rule
of law and other necessary social security meas-
ures for both society and the ordinary citizen.
The State should not only identify problems in
a timely manner, respond immediately to them
and find optimal solutions, but also take meas-
ures in general to prevent their occurrence.
The development and implementation of such
schemes are another important public adminis-
tration function (Danylenko, 2020).

4. Conclusions

Therefore, the scope of administrative
and legal support for expert activities in Ukraine
is social space of objective special existence
of legal matter, limited by the purpose and tasks
to provide sufficient quantity and quality
of legally significant specific information, neces-
sary for a fair and lawful resolution of individual
legal cases.
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MEKI AAMIHICTPATUBHO-ITPABOBOI'O 3ABE3IIEYEHH
ERCIIEPTHOI AIAJbHOCTI B YKPAIHI

Anortauisg. Mema. Meta ctatTi oJisira€ B TOMY, 1100 Ha OCHOBI TOPii aiMiHiCTPaTHBHOTO MpaBa, Teopii
KPUMiHATICTUKHY, TEOPii eKCIepPTOoJIOTi], JOKTPUHAIBHNX TIOJIOKEHbD il cepi BUEHNX Ta YNHHOTO 3aKO0-
HOJIABCTBA 3'sICYBaTH MEXKi aJIMiHICTPATUBHO-TIPABOBOTO 3a0e3IIeUeHHsI €KCIIEPTHOI isIbHOCTI B YKpaiHi.
Pezynvmamu. Y cTarTi HAroJIOIIEHO, IO B IIPABOBIi IEeMOKPaTHYHIll JlepKaBi IIpaBa cBOOO/IH Ta iHTEpeCH
[PUBATHHX OCI6 € MIPOKMMH, HEBUYEPITHUMHU Ta HOPMATBHO He 0OMEKEHUMHE MO3UTHBICTCHKIM 3aKOHO-
JaBCTBOM. [HIIIUMHU CJIOBaMI, BOHU € IIUPOKUMIL. BinmosizHo, st 3abe3reueHHs ix eheKTUBHOTO 3aXUCTY
IOPUIMYHUME apOiTPaMu iCHY€E HaraibHa HEOOXI[HICTb KOPUCTYBATUCS [TOCAYTaMi By3bKIX CIIEIIaiCTiB
y 6araTboX rayssx, cepax Ta ceKTopax mpodeciiinux 3Hamb. B opuandwiii ritepaTypi Ta TpakTHIli Cy10-
BOI, IIPABOOXOPOHHOI Ta MyOJIIYHO-TIPABOBOI AisJIbHOCTI Taki Cy0'€KTU OTPUMAIIK JIAKOHIUHY HA3BY <«€KC-
nepTH», a iXHs poboTa 3 aHa i3y Ta HaJIaHHAM KBaMi(PiKOBAHUX BUCHOBKIB — «EKCIIEPTHA JiSIbHICTh>. SIK
i 6y/b-siKa iHITA CYCHiTbHO-KOPKCHA yOIiYHA Ais/IbHICTh, BOHA 00’€KTUBHO IOTPeOYE aAMiHICTpaTHBHO
[PaBOBOTO 3a0e3MeueHHs1. Y CTAaTTi PO3KPUTO MEXKi aIMiHICTPATUBHO-IIPABOBOTO 3a0€311eUEHHST eKCIIEPT-
HOT fistIbHOCTI B YKpaini. [loBeeHo, 110 1ie € COIiagbHIM IPOCTIP 06’ €KTUBHOTO CIEIIaTbHOTO ICHYBaHHsI
PaBOBOI MaTepii 3 0OMEKEHOI0 METOIO Ta 3aBIAHHIMH 1010 HATAHHS B JOCTATHII KiJTBKOCTI Ta SKOCTI
IOPUANYHO 3HAYMMOI crienndivnoi indopMarii, HeoOXiTHOI A1 CPaBEeIIMBOIO Ta 3AKOHHOTO BUPILIEHHST
IHAMBIyaIbHIX 0PUAMYHUX cripaB. HaroJomero, o my6siuHe aMiHicTPyBaHHS Y IIMPOKOMY PO3YMiH-
Hi peasi30ByeThCs Y BCiX opMax /iep:kaBHOI Bjaaay (He JHIIe BUKOHABYOI, a I 3aKOHOABUYOI — Yepe3
myGriyHIE XapakTep HOPMOTBOPYOCTI, CY/I0BOI — Yepe3 MyOIIiuHe CTAHOBHIIE CY/IB, (DYHKILIOHYBAHHSI
OprafiB Cy/IiBCbKOTO BPsIZLyBaHHsI Ta IHIMMX Cy6'€KTIB, 110 3iiiICHIOOTH CY0BE aAMiHICTPyBaHHs). Ypsi
Ta HOro MiANOPsAAKOBaHI OPraHU € HEeHTPAIbHUMU peaslizaTopaMu MyOIiYHOTO aAMIHICTPYBaHHS, OHAK
i 0OMeKYBaTUCh OKPEMUMU TIOBHOBaKeHHsAMU BepxosHol Paju Ykpainu Ta cygoBoi ajMiHicTpalil Tex
He cJifi. Bucnoexu. 3pobiieHo BICHOBOK, 10 MEKAaMU a/[MiHICTPATHBHO-TIPABOBOTO 3a0€3I1eUeHHsT eKC-
HEPTHOI AisIbHOCTI B YKpaiHi € couianbHuii mpocTip 06’€KTUBHOIO CHEliaJbHOrO iCHYBaHHS TIPaBOBOi
Matepii 3 00MEKEHOK METOIO Ta 3aBAAHHAMU 1IO/0 HAJAHHS B I0CTATHIN KiIbKOCTI Ta IKOCTI IOPUAMYHO
3HaYMMoi crienudivnoi indopmartii, HeoOXiAHOI /IS CIIPaBEAINBOr0 Ta 3aKOHHOTO BUPIIIEHHsT 1HANBILY-
QIbHUX IOPUIMYHUX CIIPaB.

KiouoBi ciioBa: ajaMiHiCTpaTUBHO-IIPaBOBe 3a0e3IeUeHHs, eKCIePTHA isJIbHICTD, IHIUBILyaIbHA
IOPU/IMYHA CIIPABA, MEKi, 0OMEKEHHSI, TPABOBA MATePis, COIIAIbHUIT TPOCTIP, CIIPABEJIUBICTD.
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DIGITAL RIGHTS AND DIGITAL RESPONSIBILITIES
AMIDST WAR AND OTHER THREATS
TO SOCIAL WELFARE

Abstract. Purpose. The article considers the issue of digital rights and digital responsibilities, which
has become especially important in the context of Russian aggression against Ukraine and, accordingly,
should be solved to ensure the socially conscious use of digital opportunities.

Research methods. A set of research methods (dialectical, Aristotelian, analysis, prognostic,
and others) contributes to analyzing various aspects of the issue concerned (the actual state of use
of digital opportunities in war, statutory regulations, the status of theoretical development).

Results. The conclusion on the need to consolidate citizens’ digital rights and digital responsibilities,
particularly topical in war, in the Constitution of Ukraine relies on the complex nature of digitalization:
despite the ample capacity of Internet resources in terms of communication under trying war conditions,
assistance (using online payments) to the Armed Forces of Ukraine and citizens suffering from Russian
aggression, informing the population about threats and evacuation, etc., the abuse of digital opportunities
and irresponsible disclosure in social networks of information used by the enemy against Ukraine (about
the location and movement of military equipment, the effects of rocket attacks, etc.) has become extremely
dangerous. Although some of such actions (especially dangerous) were recognized as a crime in March
2022, the priority of private interests (regarding the publication of up-to-date information on social
networks; a large amount of cryptocurrency mining, which threatens the energy security of the entire
community of the city or region) sometimes dominates the interests of the Ukrainian people in the fight
against Russian aggressors. Analysis of the current legislation indicates it has gaps concerning citizens’
digital rights and digital responsibilities that often lead to the abuse of digital opportunities and protection
problems in case of violation of digital rights.

Conclusions. 1t is proposed to solve the identified issues of legal support for socially responsible use
of digital opportunities by eliminating gaps in legal regulation, i. e., supplementing the Constitution
of Ukraine with provisions on digital rights and digital responsibilities of citizens. The abovementioned
will contribute to the formation of digital citizenship with its inherent social responsibility for
the consequences of the use of digital opportunities and, accordingly, will be the basis for determining
the specifics of the digital status of participants in certain areas, including economic and environmental.

Key words: digitalization, digital rights, digital responsibilities, Russian aggression against Ukraine,
digital abuse, digital citizenship.

1. Introduction

In the modern period, which is often referred
to as the era of threats/risks (Beck, 1992), social
relations are undergoing significant changes
given the aggravation of old ones (environmen-
tal pollution, natural and anthropogenic disas-
ters, social disintegration, and the ensuing prob-
lem of poverty), the emergence of new threats
(coronavirus pandemic, global warming, digi-
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talization risks, including the onset and growth
of cybercrime, abuse of digital opportunities),
and Russia’s aggression against Ukraine since
February 24 of this year — super-hazard due
to the subsequent destruction of entire cities,
the genocide of Ukrainians and humanitarian
crisis on the occupied territories, the threat
of nuclear pollution due to the capture of nuclear
power plants by the occupants (Zaporizhzhia
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and Chornobyl), the use of prohibited, incl.
chemical, weapons, and the prospect of famine
due to the lost opportunity of agricultural land
use in the occupied and mine-infested territo-
ries by the aggressors... the list is endless.
Therefore, there is a problem of an adequate
public response to the mentioned negative
phenomena, including the potential of law —
legal science, rulemaking and law enforcement
which often react late to threats given objective
grounds (the rate of changes in social relations
related to threats, the complete novelty or sud-
denness of their emergence, in particular, unde-
clared war) and subjective circumstances (the
inflexibility of state policy towards some issues,
the negligence of implementors, hopes for
a positive course of affairs). At the same time,
the war changed the attitude towards the above
threats since it is about the fate of an entire
nation: thus, the abuse of digital opportuni-
ties to the detriment of the country’s defense
capacity (disclosure in social networks of infor-
mation about the transfer, movement, or loca-
tion of the Armed Forces of Ukraine or other
army units formed under the laws of Ukraine,
if they can be identified on the ground, and if
such information was not posted in the public
domain by the General Staff of the Armed
Forces of Ukraine, committed under martial
law or state of emergency) was recognized as
a crime (Verkhovna Rada of Ukraine, 2022) in
addition to the warnings (Committee on Digi-
tal Transformation, 2022) covering other (not
related to the crime) cases of abuse of digital
opportunities (Ministry of Defence Ukraine,
2022; Interfax-Ukraine News Agency, 2021).
Certain aspects of the legal issues of soci-
ety’s response to the mentioned dangers have
been studied before (in terms of the coronavi-
rus pandemic (Tatsii et al., 2020), digitalization
risks (Vinnyk, 2020; Razumkov Center, 2020;
Lenz, 2021), including cybersecurity (Baka-
linska, Bakalynskyi, 2019; Malysheva, 2021),
technogenic security (Kurbanov, 2016; Varenia,
2017), climate change/global warming (San-
tarius, Pohl, Lange, 2020; Romanko, 2019),
and the Russia’s war against the Ukrainian
people since March 2022 (Ukrainian Associ-
ation of International Law, National Univer-
sity of Trade and Economics, Crimean Rein-
tegration Association, 2022). However, they
still require further research because of their
complexity and the new circumstances affect-
ing their (problems’) resolution. This is highly
relevant to the current threat — war, which
causes other dangers: environmental pollu-
tion, the lost opportunity for agricultural land
use and the resulting lack of food; the hazard
of radioactive pollution and the effects of using
prohibited weapons (chemical, in particular);
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the spread of diseases; economic collapse; peo-
ple’s impoverishment due to the loss of housing,
work, livelihood...

All these hazards have common features
(they imperil social welfare, hence requiring
preventive measures towards their occurrence
and/or minimization of adverse outcomes,
the feasibility of establishing a special legal
regime to minimize the effect/consequences
of threats), and thus need a comprehensive
study, which should also consider the specif-
ics of individual types of threats. The issue
of the rights and responsibilities of participants
in public life (first of all, citizens) amidst threats
plays an important role. This article is a fur-
ther study of the mentioned problems (Vin-
nyk, 2021) (with an emphasis on digital rights
and digital responsibilities given the changes in
public life caused by the war (Ukrainian Associ-
ation of International Law, National University
of Trade and Economics, Crimean Reintegra-
tion Association, 2022).

The research relies on the works by Ukrain-
ian (O. Bakalinska, Ya. Kurbanov, N. Malysheva,
S. Romanko, N. Varenia, O. Vinnyk and other)
and foreign researchers (U. Beck, S. Lenz,
L. Pangrazio, T. Santarius and other), general
scientific and special methods of scientific cog-
nition, namely: a dialectical method made it pos-
sible to reveal the essence of digitalization that
gave rise to digital rights and digital responsibil-
ities; the Aristotelian method allowed identifying
those digital opportunities, the use of which in
the war can lead to abuses; analysis was used in
studying the results of domestic and foreign sci-
entific research and the state of legal regulation
of the mentioned relations; a prognostic method
made it possible to determine the potential con-
sequences of abuse of digital opportunities in
wartime and formulate proposals on the need
to introduce legal mechanisms to prevent,/mini-
mize adverse effects of abuses of digital opportu-
nities under any conditions, including the war.

2. The leverage of digital rights and digital
responsibilities in war

During Ukraine’s large-scale digitaliza-
tion of all core spheres of social life, particu-
larly in the coronavirus pandemic and the war
caused by the Russian aggression (President
of Ukraine, 2022), digital rights and responsi-
bilities have been of the most immediate inter-
est. Access to the Internet and related opportu-
nities (online communication, online payments,
as well as the provision of monetary support by
citizens and organizations to the Armed Forces
of Ukraine, assistance to internally displaced
persons — due to the war, online consultations
on medical, legal, and other issues, official
notices of danger and evacuation corridors)
has become highly important. Consequently,
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the above opportunities should be guaranteed as
the rights protected by the Constitution (Verk-
hovna Rada of Ukraine, 1996) and other laws
of Ukraine. In addition, in wartime, the abuse
of digital opportunities to the detriment of pub-
lic interests is extremely dangerous, committed
not only intentionally but most often care-
lessly (for the sake of popularity on social net-
works) without considering possible negative
consequences (publication on social networks
of sensitive information which the enemy uses
to the detriment of Ukraine, including the loca-
tion of critical infrastructure, military units,
and equipment, etc.).

At the same time, the laws of Ukraine reg-
ulating relations in emergency situations (Ver-
khovna Rada of Ukraine, 2000) and martial
law (Verkhovna Rada of Ukraine, 2015), cyber-
security (Verkhovna Rada of Ukraine, 2017)
and the Code of Civil Protection of Ukraine
(Verkhovna Rada of Ukraine, 2013) guarantee
the protection of constitutional rights. How-
ever, the absence of provisions on citizens’
digital rights in the Constitution of Ukraine
negatively affects their protection from various
kinds of digital abuse, the need to refrain from
which is also not enshrined in the Basic Law as
a digital duty.

3. The need to enshrine the provisions on
citizens’ digital rights and digital responsibili-
ties in the Constitution of Ukraine

Amending the Constitution of Ukraine in
terms of digital rights and digital responsibil-
ities of citizens will eliminate the above gaps
and ensure a higher level of protection of citi-
zens’ digital rights and their compliance with
digital responsibilities and ultimately will open
the way to achieve the social focus of digitaliza-
tion necessary, not only in emergency and mili-
tary conditions but also in peacetime.

Therefore, it is proposed to amend the Con-
stitution of Ukraine, supplementing it with
a new article “Digital rights and digital respon-
sibilities of citizens” with the following (or sim-
ilar) content:

“Citizens of Ukraine have digital rights
and digital responsibilities, which are deter-
mined by the Constitution of Ukraine (basic
digital rights and digital responsibilities)
and the laws of Ukraine (regarding digital
rights and digital responsibilities in a specific
area regulated by the relevant law).

Citizens of Ukraine are guaranteed the fol-
lowing digital rights:

— the right to digital access/the right to
Internet access (everyone has the right to equal
access and unowned and secure Internet);

— the right to freedom of expression (every-
one has the right to freedom of expression and to
seek, receive and impart information online);

— the right to privacy and protection of per-
sonal data (everyone has the right to online pri-
vacy and protection of personal data);

— the right to freedom and personal secu-
rity/cybersecurity (the exercise of which
includes protection from criminal acts, i. e., legal
guarantees of protection from physical and psy-
chological violence or harassment, hate speech,
discrimination in the online environment; state
promotion of the development and functioning
of safe Internet technologies, mechanisms for
protection against cyber abuse);

— the right to use digital democracy tools
to exercise the rights to peaceful assem-
bly, association, cooperation and to partici-
pate in the administration public affairs and,
accordingly, to freely choose and use any ser-
vices, websites or applications to create, join,
mobilize and to be involved in social groups
and associations; any citizen shall have access
to the basic public services and shall not be dis-
criminated against due to one’s online activity
or lack thereof;

— the right to digital self-determination, or
the right to disconnect from the online world;

— the right to be protected from unreasona-
ble restrictions on digital rights and digital oppor-
tunities (any restriction on digital rights shall be
developed transparently, with the participation
of both the state and civil society institutions).

Citizens of Ukraine, exercising their digital
rights, are obliged to:

a) refrain from abusing digital
and digital opportunities;

b) ethically use online materials;

¢) report cyberbullying, threats, and other
cases of inappropriate use of digital resources;

d) comply with the requirements of per-
sonal cybersecurity and restrictions on the use
of digital resources in emergency and war situ-
ations;

e) adhere to the laws on intellectual
property”.

The above provisions will maintain so-called
digital citizenship (Diana Z, 2020; Pangrazio,
Sefton-Green, 2021) towards exercising digi-
tal rights and observing digital responsibilities
and also stimulate the consolidation of provi-
sions on the specifics of the exercise of digital
rights and digital responsibilities in certain
areas of public life (economic, environmental,
health care, transport, etc.). In fact, it concerns
the issue of digital citizenship and the digital
status of participants in particular (including
the above-mentioned) areas of public life.

4. Digital citizenship

Digital citizenship is a status that all online
users should have. This kind of citizenship
brings both freedoms and responsibilities that
involve the accountable and full use of digital
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technologies in the online environment to make
it safe for users to cooperate and understand
each other. There are several (often nine) ele-
ments of digital citizenship, namely:

— digital access (access to digital technolo-
gies);

— digital commerce (purchase and sale
and/or order of goods/works/services using
the Internet and the related need to solve prob-
lems when making online payments);

— digital ~ communication  (communica-
tion on the Internet, which requires empathy
and appropriate — socially responsible — reac-
tions from its users);

— digital literacy (awareness of online usage
rules, which also includes the ability to differen-
tiate between real and fake, useful and harmful
content);

— digital etiquette  (compliance  with
the rules for using the Internet to avoid con-
flicts, to exercise not only personal digital free-
dom but also to respect the rights and legitimate
interests of other users);

— digital law governing relations in
the online environment and which digital cit-
izens need to know (the need for such law is
due to the presence in the online environment
of both positive and negative interactions.
Thus, this implies the need to establish the rules
of conduct enshrined in laws and requirements
for users of particular social networks);

— digital rights and responsibilities (the
rules of the online world provide not only rights
but also obligations that should be observed to
not be held accountable for actions and miscon-
ducts in the virtual environment. The Inter-
net can also be used for harmful purposes
and anyone needs protection against cyberbul-
lying and cybercrimes, for instance);

— digital health and wellness (making use
of online resources is a plus, but everyone should
be aware of the dangers as well. Users should be

taught to protect themselves and others from
potential harm);

— digital security — a necessary skill in
today’s digital world, the importance of which
is undeniable: viruses and worms can move
from system to system and affect the electronic
devices used; therefore, users should be aware
of potential consequences and malware attacks
and, most importantly, learn to prevent them
and protect their devices.

3. Conclusions

The introduction of the proposed amend-
ments to the Constitution of Ukraine (although
somewhat different from the mentioned theo-
retical definitions of digital citizenship) should
contribute to the protection of digital rights
and a responsible attitude to their exercise. It
is an essential step towards balanced regulation
of digital relations with the prevailing participa-
tion of the state, not only self-regulatory entities,
as it was declared at the outset of the digital age
(Barlow, 1996) and led to the emergence and rapid
growth of cyber violations and cybercrime. The
state should guarantee balanced consideration
of public and private interests in the digital envi-
ronment (Vinnyk et al., 2021) with the involve-
ment of self-regulatory organizations of digital
business and other stakeholders. Ukraine is in
urgent need of the modernization of the regula-
tory framework for enjoying digital rights, both
in general terms and given the particularities
caused by the military aggression of the Russian
Federation (Human rights platform, 2019). Sup-
plementing the Constitution of Ukraine with
provisions on digital rights and digital responsi-
bilities will contribute to the formation of digital
citizenship with its inherent social responsibility
for the consequences of using digital opportuni-
ties and, accordingly, will be the basis for deter-
mining the specifics of the legal status of par-
ticipants in certain areas, including economic
and environmental.
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I ®POBI IIPABA TA IIU®POBI OBOB’I3KH B YMOBAX BIITHU
TA THIINX 3ATPO3 CYCIIIJIBHOMY BJIATOIIOJIYYYIO

Awuoranis. Mema. Y crarti nopymyerbes 1po6iema 1udpoBux npas i qudposux 000B'A3KiB, 110
Ha0yJa 0cobJMBOI Bark B yMOBax Pociiicbkoi arpecii mpotu Ykpainu Ta, BiANOBIAHO, Ma€ GyTH BUpillleHa
3 METOI0 3a0€e31eUYeHH ST COI[IAIBHO Bi/[IIOBIIAIBHOTO BUKOPUCTAHHS [[(POBUX MOKIMBOCTEIL.

Memoodu docaidsicenns. 3 BUKOPUCTAHHSAM HU3KYM HAYKOBUX METOIB JOCTIKEHHSI (IaIeKTHIHOTO,
(hopmasbHO-JIOTIYHOTO, aHAJi3Y, IPOrHOCTUYHOTO Ta iHIINX) PO3IJISAAITHCS Pi3HI ACHEKTH 3a3HAYEHOT
pobJiemit, a came: (GaKTHYHUEL CTaH BUKOPUCTAHHS 1M POBUX MOKJIMBOCTEN B yMOBAX BIHU, HOPMATHB-
HO-TIPABOBE PETYJIIOBAHHS, CTAH TEOPETUYHOTO PO3POOITIEHHSI MTHTAHHSI.

Pezynvmamu. BucHoBOK 1mpo HeOOXiAHICTh 3akpimseHHs Ha piBui Koncruryiii Yxpainu mudpo-
BUX IIPaB i u(poBux 060B’sI3KIB TPOMAJISH, 1[0 0COOJIMBO aKTYaJIbHO B YMOBAX BiiiHH, IDYHTYETHCS HA
cKJIaaHil pupozi mdposizartii. Tak, mompu 3HaAYHI MOXKIIIBOCTI iHTEPHET-PECYPCIB MO0 CITITKYBAHHS
y CKJIA[IHUX YMOBAX BillHU, OMOMOTH (3aBIsKU OHJAlH-IaTexkaM) 36poitum Cusam YKpainu Ta rpo-
Ma/IsSTHaM, TI10 TIOTEPIIAIOTh BiJl POCilichKoi arpecii, inhopMyBaHHS HACEIEHHS PO 3arPO3U Ta MOKJIMBICTb
eBakyallii To1o, 0co6aMBOi HebesIekn HalyJIu 3/0BKUBAHHS U(PPOBUME MOKINBOCTAMY Ta O€3BIAIOBI-
JIaJIbHE ONIPUJIIOJIHEHHS B COIATIbHUX MepeskaX iH(hOopMallii, 1o BUKOPUCTOBYETHCS BOPOTOM MTPOTH YKpa-
iy (Ipo po3TalyBaHHs i epecyBaH st BIHCBKOBOI TEXHIKH, HACIAKM pakeTHUX 06CTpiiB Tomro). I xoua
YACTUHY TakuX Aiii (ocobnuBo Hebesneunnx) y 6epesti 2022 p. Gyi10 BUSHAHO 3JI04UHOM, TIPOTE MPIOPUTET
IIPUBATHUX iHTepeciB (11010 PO3MIllIeHHS aKTyalbHOI iHhOpPMAILii B COIiaIbHIX MepeXkax, BEJNKOro 3a
006CsATOM MAHUHTY KPUITTOBAJIOTH, 1[0 3arPOXKYE eHepreTudHiil Oesmerr 1iiol rpoMajn Micta yu obiac-
Ti) YacoM ZIOMiHY€ HaJl iHTepecaMu YKPaiHCbKOTo Hapoiy B 60poThO0i 3 pociiicbKuMu arpecopaMu. AHaII3
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CTaHy YNHHOTO 3aKOHO/IAaBCTBA CBI/[YMTD PO HAABHICTb Y HHOMY IIPOTAJMH 1110710 IINPOBUX 1TpaB i 1ud-
POBHUX 000B’SI3KIB TPOMAJISTH, IO HEPITKO TPU3BOANTH /10 3JT0BKUBAHD IU(POBIME MOKIUBOCTSIMHE T 70
1pobJieM i3 3aXUCTOM y pasi mopyiieHHs UpPOBUX TIPaB.

Bucnosxu. Busirieni npobiemu paBoBOro 3abe3neveHHs] COI[ialbHO BiIMOBIAIbHOTO BHKODIC-
TaHHs UGPPOBUX MOKIMBOCTEH MPOMOHYETHCS BUPIIIUTU TISIXOM YCYHEHHSI MPOTAJIMH Y MPABOBOMY
PETYJIIOBaHHI, 30KpeMa IIJISIXOM I0ToBHeHHS KoHCTUTY1il YKpaiHu M0JI0KeHHIME MO/0 NG POBUX TIPAB
Ta 1 poBKX 0608 s13KiB rpoMaisiH. [le crpusiTiMe cTaHOBJIEHHIO IU(bPOBOTO rPOMA/STHCTBA 3 TPUTAMAH-
HOIO OMY COIliaTbHOI BiIOBiIATbHICTIO 32 HACJI/IKYA BUKOPUCTAHHS MNGPOBUX MOKIMBOCTEN, a OTKE,
CTaHe OCHOBOIO JIJIsl BU3HAYEeHHS crienudiky 1mupoBoro cTaTycy yYaCHHUKIB BiITHOCHH y NeBHUX cdepax,
BKJIIOYHO 3 €KOHOMIYHOIO Ta €KOJIOTIYHOIO.

Kmouosi cioBa: mudposizanis, mndposi mpasa, udposi 0608’ a3Ku, pociiicbka arpecis mpotn Ykpa-
inu, dpose 3/10BKUBAHHS, ITM(DPOBE IPOMA/ISTHCTBO.
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HIGHLIGHTING THE CRITERIA
OF ANON-LEGAL LAW AFFECTING
ITS APPLICABILITY BY THE COURT

Abstract. The purpose of the article is to study procedural actions of courts to identify the criteria
of a non-legal law affecting its applicability in the case; to reveal the grounds and procedure for
distinguishing the criteria of a non-legal law affecting its applicability by courts in their procedural actions.

The following research methods were used: systems method, generalization, dialectical, hermeneutic,
and prognostic methods of scientific knowledge.

Results. The doctrine contains many approaches to the formation of the concept of “a non-legal law”:
from the absolute nullity of the law to the injustice of its individual provisions for the subject of private
relations, but the possibility of applying the law to ensure the common good (public interest). The absolute
nullity of laws as non-legal, i. e., the regulation on the invalidity of the law as a whole or its individual
norms from the very beginning belongs to the exclusive constitutional functions of the Constitutional
Court of Ukraine according to the procedure of consideration of cases. At the same time, the statement
(conclusion) on the court decision about the law’s inconsistency with the Constitution of Ukraine
actually makes the law disputable. Consequently, the law is not applied only if it justified by the party
and the judge takes into account its position since its arguments and the court’s motives coincide; or
the court reaches the above conclusion independently.

Conclusions. 1t is proved that the statement (conclusion) of the court in the judgment on
the contradiction of the law of the Constitution of Ukraine turns the law into a disputed one. The law does
not apply only if it is justified by the party to the dispute and the judge takes into account the position
of the party, as its arguments and motives of the court (based on the court’s internal conviction) coincide; or
the court independently comes to the conclusion that the law of the Constitution of Ukraine is contradictory.
The criteria of obvious contradiction of the Constitution of Ukraine, which characterizes the law as non-
legal, are singled out: a) defects of content; b) defects of the hierarchy; ¢) defects of the subject; d) defects
of temporal significance; e) addressing defects; f) implementation defects. There are also some criteria
of potentially non-legal laws — the presence of elements of unjust provisions, but their contradiction with
the Constitution of Ukraine is not obvious: 1) defects in content are not obvious; 2) defects of content due
to changes in legislation; 3) form defects. It is substantiated that in terms of applicability or inapplicability
of norms of the Basic Law of Ukraine in the court decision, there are procedural actions which can be divided
into two groups, interconnected and covering by their scope: a) actions to establish the contradiction
of the law or other normative act to the Constitution of Ukraine through the court’s obligation to check
the rule of law and other normative legal act for its compliance with the Constitution of Ukraine during
judicial enforcement; b) actions to settle the issue of application by courts of a formally valid normative legal
act that has not declared unconstitutional but contains unjust provisions (through the prism of assessing
the unfairness of legal provisions in the opinion of the party or the court).

Key words: Constitution of Ukraine, court, legal law, obvious contradiction of law to Constitution
of Ukraine, potentially non-legal law, unfair law provisions, procedural actions.

1. Introduction fore, in applying the relevant norms, the courts
The courts’ application of norms of the Con- ~ should be particularly balanced, moderate,
stitution of Ukraine as norms of direct actionis  and aware of the consequences of both the con-
oneofthemanifestationsoftheruleoflaw. There-  stitutionalization of legal provisions regarding
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which there are reasonable (or not) doubts
of the trial parties or the court and their dis-
qualification by the court in case of a conclu-
sion about the application of norms of the Con-
stitution of Ukraine. The purpose of justice is
to ensure the rule of law in a broad sense. The
study of the peculiarities of determining law cri-
teria, which, according to the court opinion, may
contradict the Constitution of Ukraine, should
begin with identifying the features of such laws.
We believe it is about the law’s such features
as injustice, illegality, unlawfulness, and hence
(or a parallel criterion, in particular, in the case
of absolute injustice of the law), contradiction
of the Constitution or unconstitutionality. In
this context, it seems important that a court
or judge concludes the unconstitutionality
of a particular law in the judgment on behalf
of the court only as his own conviction with
the words “contradicts...”. This is due to the fact
that under the distribution of constitutional
competence between the courts and the Consti-
tutional Court of Ukraine (hereinafter referred
to as the CCU), the court is not authorized to
use the term “unconstitutional” in the decision
within the judiciary, since unconstitutional-
ity or constitutionality of the law is the result
of the implementation of the CCU’s consti-
tutional function. However, the court’s state-
ment that the law contradicts the Basic Law
of Ukraine is always related and intermediated
by the criterion of law unconstitutionality. In
this regard, the law’s “unconstitutionality” is
considered from the perspective of contradic-
tion of a law or another normative legal act
to the Constitution of Ukraine in the broad
sense, and not only in the procedural aspect
of the authorized body — the CCU.

The idea of distinguishing the criteria
of non-legal and potentially non-legal laws is
driven by the practical demand because when
committing a procedural action, the court must
be aware of the consequences of the law’s appli-
cation, the constitutionality of which causes
doubts. Judicial practice teems with a diversity
of approaches and is still not characterized by
sustainability.

Analysis of research and publications. The
stated problem has a theoretical dependence
because the domestic doctrine now lacks mono-
graphic or other studies on the grounds and pro-
cedure for stipulating a legal or non-legal law by
the courts when forming a decision on the appli-
cation of the law or the Constitution of Ukraine
during the case’s consideration or review. At
the same time, it is worth mentioning related
research contributions, which became a helpful
basis for developing this article, namely: a sci-
entific article by M.I. Melnyk and S.V. Riznyk
devoted to the limits of constitutional jurisdic-

tion and the direct effect of norms of the Con-
stitution of Ukraine in administering justice
(Melnyk, Riznyk, 2016, p. 156), which is char-
acterized by its applied and illustrative content.
However, the mentioned article was published
in 2016, during the force of the previous word-
ing of the procedural codes which stipulated
other procedural actions of the courts in case
of doubts about the contradiction of the law
to the Constitution of Ukraine (to suspend
the proceedings and resort to the Supreme
Court — hereinafter referred to as the SC).
Currently, the new versions of the procedural
codes enshrine the court’s powers not to apply
the law, which, in the court’s opinion, contra-
dicts the Constitution, and to apply the norms
of the Constitution of Ukraine as norms
of direct effect. Keeping with the above thesis,
a monographic study by S.V. Riznyk (Riznyk,
2021, p. 316) deserves attention. Using various
scientific methods, the scholar models a matrix
for assessing the constitutionality of normative
acts and draws his conclusions from the posi-
tion of the CCU'’s constitutional competence,
which regarding, first of all, judicial enforce-
ment and judicial interpretation is still some-
what different. S.V. Riznyk mainly considers
courts in the judiciary as subjects of interme-
diate constitutional control and deals with
their procedural actions implicitly. However,
the scientist does not mention the mechanisms
of how the court should act when it should
determine a specific legal basis for resolving
the case and has doubts about what should be
the basis — the rule of law or the Constitution
of Ukraine. The courts’ observance of a reason-
able period during the consideration or review
of the case is also pivotal.

An article by A.A. Yezerov ta D.S. Terletskyi
“Courts of general jurisdiction and the Consti-
tutional Court of Ukraine: interaction issues” is
relevant as well. The authors rightly emphasize
that “the application of the presumption of con-
stitutionality is not limited to jurisdictional
activities of the CCU and extends to activities
of courts of general jurisdiction, which must
assess the legal acts to be applied for compli-
ance with the Constitution in administering
justice. First of all, the courts should seek to
interpret the acts in such a way as to bring them
into line with the Constitution and refuse them
and apply constitutional provisions as norms
of direct effect in the case of evident contra-
diction, which cannot be in any way aligned
with the Constitution” (Yezerov, Terletskyi,
2020, p. 233).

Other sources used in this article
include individual publications by R. Aleksi,
I.LE. Berestova, V.K. Babaev, M.I. Baytin,
0.V. Kmit, O.S. Kopytova and other (Berestova
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et al., 2020; Kmita, 2016; Babaev, 1974; Baytin,
2001; Kopytova, 2019), who somehow focused
on the variety of procedural actions to establish
the compliance of a law with the Constitution
of Ukraine during judicial application. Con-
sidering, relying on, and sometimes criticizing
the standpoints of the mentioned scientists, we
attempted to generalize, model, and single out
an extensive list of criteria that indicate law
legality or its different flaws.

The purpose of the article is to elucidate
the grounds and procedure for distinguishing
the criteria of the non-legal law affecting its
application by courts when they commit proce-
dural actions.

Research methods applied in the article are
as follows: systems approach, generalization,
dialectical, hermeneutical and predictive meth-
ods of scientific cognition. The author’s conclu-
sions are based on more than 200 court deci-
sions (judgments, rulings, decisions) of courts
of administrative, economic and civil juris-
dictions, which directly or indirectly involve
the provisions of the Constitution of Ukraine.

Previously  unsettled issue.  Solv-
ing the problem of establishing the criteria
of the non-legal law during judicial enforcement
has not become the subject of independent sci-
entific developments and hence it requires
urgent scientific elaboration with the formula-
tion of practical recommendations for separat-
ing such criteria in the daily judicial enforce-
ment activities.

2. Theoretical approaches to understand-
ing the category of “non-legal law”

The study of the categories of “illegality”
and “injustice” in grammatical terms should
be conducted given the root form of the nouns
of “legality” and “justice” (these categories are
crucial for the further formation of the cri-
teria of a non-legal or unconstitutional law).
The definition of these categories should then
take place through analyzing the interaction
of the principles of justice and legitimacy
and establishing priority in the non-applica-
tion of an illegal or unjust law, because injus-
tice and illegality are not identical categories,
although they are related.

Thus, as for legality, the Ukrainian
researcher O.V. Kmita cites the conceptual
scheme available in the doctrine, which con-
tains at least three points. Firstly, it is about
the constitutional basis of legality and its pro-
vision: a) an individual, his life and health,
honour and dignity, inviolability and security
shall be recognised in Ukraine as the highest
social value; b) human rights and freedoms,
and guarantees thereof shall determine
the essence and course of activities of the State;
¢) everyone shall have the right to protect
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his rights and freedoms, rights and freedoms
of others from violations and illegal encroach-
ments, including from encroachments of officers
and officials; d) constitutional rights and free-
doms of citizens are not exhaustive; e) constitu-
tional human and civil rights and freedoms shall
not be restricted, unless a restriction is stipu-
lated by the Constitution of Ukraine; f) human
rights and freedoms are inalienable and invio-
lable. Secondly, legality should be covered from
the perspective of the structure of the current
legislation, which outlines the development
of social and legal practice and comprises legal
guarantees of compliance with the established
legal order on pain of application (or by appli-
cation) of state coercion measures in cases pro-
vided for by law. Third, legality is always associ-
ated with exercising legal practice in diversified
forms based on the law (Kurochka, 2002, p. 29;
Kmita, 2016, p. 27).

Justice is regarded as a general legal
meta-principleorafundamental principle oflegal
regulation, in particular, in the natural law type
of legal understanding. Thus, from the stand-
point of natural law, justice is the application
of moral requirements as legal requirements
for legislative acts, a concept of due process
that corresponds to insight into human rights.
Justice is understood far too often as the con-
cept of proportionality of the chosen means to
the desired goal (Oliinyk, 2019, p. 217).

Since law is a primary statutory tool
for implementing the principle of justice,
the legal law is characterized not so much by
the legal properties of positive law as social
and moral ones. Rule-of-law statehood relies
on the fact that any normative legal acts should
be the embodiment of justice (Lozynska,
2011, p. 38).

Justice as a legal category has specific crite-
ria that can be found during the court’s exami-
nation of a particular regulatory act:

1) equality — understanding of the same
basic (we can say natural) rights, freedoms,
and obligations of every individual and citizen,
who cohabit in society. Equality also means
the same opportunities to enjoy rights and real-
ize one’s interests without violating the same
rights and freedoms of other individuals;

2) difference — an individual approach to
solving each specific situation of uncertainty
in the legal sense (when specific rights and/or
interests of individuals are disputed);

3) the moral and ethical component of jus-
tice, which is considered in the legal dimension
as the idea of humanism — the value of relation-
ships between individuals, that is, respecting
humanity limits in relationships. Humanity
within law seeks to preserve humanity, which
does not degrade honor and dignity, does not
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aim to inflict pain and the attitude of individ-
uals to each other when exercising their rights
and interests;

4) consistency — a qualitative level of inter-
action between all public institutions towards
ensuring the fair regulation of social relations,
the capacity of a specific social mechanism
(in this particular case, legal) to guarantee
the implementation of the idea of justice pre-
cisely as a result of the interaction of all ele-
ments of the system, where none of the elements
cannot achieve the above independently from
each other (Skoromnyi, 2020, pp. 122—123).

Justice as a universal fundamental principle
coordinates all other law principles, including
mutually exclusive, of interaction with each
other and other legal phenomena, in particular,
with legal axioms (Kroitor, 2020, pp. 196—198).
This is the integrative role of justice, which
is essential in establishing the effectiveness
of the law at the stage of its adoption and appli-
cation by the court. For example, it is the court,
determining a reasonable balance between pri-
vate and public interests (proportionality) in
dispositive litigation, is substantially related to
the categories of legal balance and the common
good, which is interpreted as an applied mani-
festation of justice in law.

Regarding the correlation of justice
and legality, it is important to mention that
the doctrine has three approaches with funda-
mentally different orientations:

1) the priority of the requirements of legal-
ity over justice (pronounced positivism, in
particular, the rules of judicial enforcement in
the USSR);

2) the principles of fairness and legality are
conditionally equal (such an approach is mostly
characteristic of current law enforcement by
administrative courts);

3) the priority of justice over legality (char-
acteristic of the natural-legal type of legal
understanding and traced in civil law enforce-
ment during the protection of constitutional
rights of the highest level).

An unjust law raises questions about its
non-legal nature. As a result, the court or judge,
acting on behalf of the court, faces a dilemma
when applying specific law rules: is he author-
ized to disqualify law rules if he considers them
unfair, and therefore partially illegal?

The answer to this question is to exam-
ine the legal nature of the presumption of law
and elucidate the concept of a non-legal law,
which is partially developed by the theory
and philosophy of law. We will provide a proper
(mostly procedural) approach of Ukrainian sci-
entists (Berestova et al., 2020, p. 173) to deter-
mining the presumption of the constitutionality
of laws in countries with a separate body of con-

stitutional control. They stress that the pre-
sumption of the constitutionality of a law is one
of the important components of the presump-
tion of the law. The authenticity of a legal act
is traditionally interpreted as the act’s accu-
rate reflection of real conditions, relations that
require legal influence and the adequate legal
assessment of such assessments. The presump-
tion of a legal act comprises the presumption
of constitutionality, the presumption of legality
and legitimacy of a normative legal act (a kind
of synonymous categories), as well as the pre-
sumption of legality and integrity of the activ-
ities of participants in legal relations (Babaev,
1974, pp. 14, 114). All these elements are in
an organic relationship with each other and are
necessarily found in branch legislation. The
presumption of constitutionality of a legal act
(primarily a law) is indirectly derived from
the constitutional provisions and is manifested
in substantive and procedural legal aspects. The
specificity of constitutional matter is that only
a body of constitutional jurisdiction leads both
the establishment and refutation of the pre-
sumption of the constitutionality of a law. It is
the CCU that is authorized to state the uncon-
stitutionality of an act, and the law is consid-
ered constitutional until it is enshrined in
the decision of the CC. Therein lies the substan-
tive component of the presumption of consti-
tutionality of a normative act (Berestova et al.,
2020, p. 174).

Indeed, this approach is based on the distri-
bution of constitutional competence between
jurisdictional bodies. However, if the court con-
cludes, or the court or judicial bench (major-
ity) has a firm belief that the applicable
law contains unfair provisions and may be
regarded as non-legal, the court, guaranteeing
the rule of law in its judicial activities, should
give a procedural reaction with the employ-
ment of some motives of a pecuniary nature
at discretion. In other words, it means to
take certain procedural actions regarding
the application of the law. Therefore, without
diminishing the above approach, we will pres-
ent below our own generalized arguments on
the criteria of the illegal law, which represents
the elements of an unfair and illegal nature.

It is worth mentioning that the use
of the term “non-legal law” within the doctrine
is not supported by all legal scholars. Represent-
atives of legal positivism (normativism) avoid
the use of this term because, as M.1. Baytin said:
“The provision on anti-legal legitimacy cannot
be treated differently than nonsense, because
what is legitimacy if it is anti-legal? The scien-
tist argues that such “verbal manipulation” con-
tradicts the thesis of the unity of law and order
and negatively affects the training of future law-
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yers, primarily law enforcement officers” (Bay-
tin, 2001, pp. 310, 314-315).

However, positivism today is not the only
type of legal understanding within the frame-
work of judicial enforcement. Reflecting on
the modern types of legal understanding, among
the most common in judicial activity, incl. dis-
positive trials, we highlight: sociological — its
supporters identified independent processes
of lawmaking and law enforcement, while
the activities of a law-enforcer within the lim-
its established by law can be the condition for
compliance and ensuring the regime of legality
(Mozol, 2013, p. 39; Kopytova, 2019, p. 277),
and natural law, which emphasizes law as
a spiritual phenomenon, the ideals of justice,
individual freedom, equality, social harmony,
and other values without which law is impossi-
ble (Mozol, 2013, p. 38; Kopytova, 2019, p. 71).

Judicial interpretation as a stage of judicial
enforcement, within which the court defines
the legal qualification of relations, is in organic
connection with the types of legal under-
standing, which in turn are the theoretical
basis of the judges' reasoning. Sociological
and natural law types of understanding are
used by the category of “non-legal law”. Thus,
when establishing the legal basis of the case,
the court checks the specific norm for its com-
pliance with the provisions of the Constitution
of Ukraine, which is its obligation in the mech-
anism of ensuring the rule of law. This process
takes place through ascertaining the presence or
absence of signs of justice, and legality of a legal
act. In particular, the German lawyer R. Alexi
attributes the following to non-legal laws:
1) an extremely unfair law; 2) a law that can-
not be implemented; 3) an unconstitutional law
(Sieckmann, 2021, pp. 722, 739). This approach
inherits some provisions of jus naturalism, “soci-
ologism” and normativism.

Therefore, the doctrine contains many
approaches to the formation of the concept
of a “non-legal law”: from the absolute nullity
of the law to the determination of the injus-
tice of its individual provisions for the subject
of private relations, but the possibility of apply-
ing the law within the framework of ensuring
the common good (public interest — A. R.).

The absolute nullity of laws as non-legal, i.
e., the imposition of the rule on the inapplica-
bility of the law or its individual norms from
the outset, belongs to the exclusive constitu-
tional functions of the CCU as per procedure
for consideration of cases. At the same time,
a statement (conclusion) in the court decision
on the contradiction of the law to the Con-
stitution of Ukraine actually molds the law
into a disputed one. Consequently, it is not
applied only if the party to the dispute justi-
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fies the relevant fact and the judge takes into
account the position of the party, since its
arguments and motives of the court (based on
the internal conviction of the court) coincide;
or the court independently reaches the above
conclusion.

In our opinion, the above is a key difference
between functions of the CCU and the courts
within the judicial system in the mechanism
of full or partial disqualification of legal norms
during the consideration of cases by the latter.

3. Classification of criteria of a non-legal
and potentially non-legal law

The resort to theoretical, philosophical,
constitutional, and branch contributions,
the practice of courts of administrative, eco-
nomic and civil jurisdictions, relevant decisions
of the CCU, and the materials of constitutional
proceedings makes it possible to single out such
criteria of a non-legal and potentially non-le-
gal law from the perspective of the court as
the final law enforcement agent of a legal con-
flict (dispute).

1. Classification of the manifestation
of the criterion of obvious contradiction to
the Constitution of Ukraine, which character-
izes the law as non-legal:

a) defects in content. prescriptions of laws
that are obviously unfair per se;

b) defects in the hierarchy. provisions
of by-laws that evidently contradict the content
of acts of higher force;

c) defects of the subject. norms of a subor-
dinate legal act issued by the subject exceeding
its powers;

d) defects of temporal significance: pro-
visions of laws that are objectively obsolete
and come into conflict with the prescriptions
of acts adopted later (in this case, chronological
collisions are resolved, usually without recourse
to the norms of the Constitution of Ukraine,
or through indirect subsidiary application
of the norms of the Constitution of Ukraine);

e) defects of targeting: a law adopted not for
the common good; practical application creates
potential corruption risks and, as a result of its
application, human rights may be restricted,;

f) implementation defects: extremely inef-
fective law in law enforcement due “stillbirth”,
zero applicability since the norm’s adoption.

2. Criteria of potentially non-legal
laws — the presence of elements of unfair provi-
sions, but their contradiction to the Constitution
of Ukraine is not obvious:

a) content flaws are not obvious: justifica-
tion of injustice and illegality of the law norm
by participants to procedural relations and/or
the availability of decisions of lower-level courts
having diametrically opposite motivation with
the application of the norms of the Constitution
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of Ukraine and the norms of the laws in one case;

b) defects in content due to the change in
legislative regulation: sharp social rejection due
to the change in the vector of legislative regu-
lation, massive appeals with a petition not to
apply such a law as unfair;

c) defects in the form: the by-law establishes
norms that are subject to regulation exclusively
by the laws of Ukraine (Art. 92 of the Constitu-
tion of Ukraine);

d) defects of the subject of regulation:
the possibility of applying multiple norms with
identical content of the same focus and regula-
tion of the same sphere of social relations.

The peculiarity of potentially non-legal laws
is that the current normative legal act, which
contains some unjust provisions, is repeatedly
applied in the administration of justice and thus,
the legal norm with various defects is repeat-
edly reproduced in court decisions. If the CCU
will recognize such an act as unconstitutional,
one can further talk about a general weaken-
ing of the regulatory framework of the system
of justice as a whole that does not contribute to
the development of Ukraine as a country with
a stable democracy, which our state is so eager
to achieve.

The above criteria of a non-legal and poten-
tially non-legal law can be a proper basis for
elucidating the procedural actions of the court
regarding the application of the law or another
normative legal act that contains signs
of a non-legal law and checking it for compli-
ance with the Constitution of Ukraine.

In terms of applicability or inapplicability
of the norms of the Basic Law of Ukraine in
the court decision, we distinguish procedural
actions which can be conditionally divided into
two interconnected groups, the scope of which
involves:

1) actions to establish the fact of contradic-
tion of the law or another normative legal act
to the Constitution of Ukraine through cover-
ing obligation of the court to check the norm
of the law and another normative legal act for its
compliance with the Constitution of Ukraine
during judicial enforcement;

2) actions to resolve the issue of application
by the courts of a formal legal act that has not
recognized as unconstitutional but contains
unjust provisions (through the prism of assess-
ing the degree of injustice of the provisions
of the law in the opinion of the party or the con-
viction of the court).

The former group includes:

1) settlement of the petitions of the parties
on the application of the norms of the Constitu-
tion of Ukraine;

2) settlement of the issue of appealing
to the SC to resolve the issue of requesting

the CCU for the constitutionality of a law or
other legal act, the decision on the constitu-
tionality of which falls within the jurisdiction
of the CCU;

3) application of the norms of the Constitu-
tion of Ukraine as the legislation according to
which the court resolves cases on the merits.

We emphasize that the second paragraph is
regarded as independent since, unfortunately,
judicial practice indicates that the relevant
obligation is often used by the courts as a power.
However, after the application of the norms
of the Constitution of Ukraine as norms of direct
action, they do not appeal to the SC in under
para. 2, part 4 of Art. 7 of the CAP of Ukraine,
para. 2, part 6 of Art. 11 of the CPC of Ukraine,
para. 2, part 6 of Art. 10 of the CPC of Ukraine.

The latter group includes the resolution
of cases on the merits and the formation of legal
opinions of the SC, when the courts reach con-
clusions:

1) on the presence of unjust provisions in
the content of legislative norms, but within
the protection of the public interest which they
support— application of the rules of such a law;

2) when the courts unambiguously
indicate that the application of the norms
of the Constitution of Ukraine based on part 4
of Art. 7 of the CAP of Ukraine, part 6 of Art. 11
of the CPC Code of Ukraine, part 6 of Art. 10
of the CPC of Ukraine belongs to the powers
of the CCU, and the applicable law is not
unconstitutional and has not been recognized
as such, and therefore is subject to application.

4. Conclusions

The absolute nullity of laws as non-le-
gal, that is, the establishment of the rule on
the inapplicability of the law as a whole or
its individual norms from the very begin-
ning, belongs to the exclusive constitutional
functions of the CCU under the procedure
for consideration of cases. Instead, the state-
ment (conclusion) in the court decision on
the contradiction of the law with the Con-
stitution of Ukraine turns the law into a dis-
puted one, and therefore it is not applied only
if such is justified by the party to the dispute
and the judge takes into account the position
of the party as its arguments and motives
of the court (based on the internal convic-
tion of the court) coincide; or the court inde-
pendently reaches the above conclusion. This
is the key difference between the functions
of the CCU and the courts in the judicial sys-
tem in the mechanism of full or partial disqual-
ification of legal norms during the considera-
tion of cases by the latter.

Criteria of obvious contradiction to
the Constitution of Ukraine, which charac-
terizes the law as non-legal are as follows:
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a) defects of content; b) defects of the hierarchy;
¢) defects of the subject; d) defects of temporal
significance; e) defects of targeting; f) defects
of implementation.

The criteria of potentially non-legal laws are
the presence of elements of unfair provisions,
but their contradiction with the Constitution
of Ukraine is not obvious: 1) content defects
are not obvious; 2) content defects are regarded
through the change of legislative regulation;
3) form defects.

In terms of applicability or inapplicability
of the norms of the Basic Law of Ukraine in
the court decision, we distinguish procedural
actions which can be conditionally divided

into two interconnected groups, which covers:
1) actions to establish the fact of contradic-
tion of the law or another normative legal act
to the Constitution of Ukraine through cover-
ing obligation of the court to check the norm
of the law and another normative legal act for its
compliance with the Constitution of Ukraine
during judicial enforcement; 2) actions to
resolve the issue of application by the courts
of a formal legal act that has not recognized
as unconstitutional but contains unjust provi-
sions (through the prism of assessing the degree
of injustice of the provisions of the law in
the opinion of the party or the conviction
of the court).
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BUOKPEMJIEHHSA KPUTEPIIB HEIIPABOBOTO 3AKOHY,
1[0 BILTUBAIOTD HA 100 3ACTOCOBHICTD CY/IOM

AHotauis. Memorwo cmammi € PO3KPUTTSI 0COOJIUBOCTEN BUOKPEMJIEHHSI KPUTEPIiB HEIPaBOBOIO
3aKOHY, 10 BIUIIBAIOTH HA HOTO 3aCTOCOBHICTD Mifl ac PO3IJISAY UM IIEPETJISITY CIPABH CYOM.

Hayxo6i memoou. Y poboTi BUKOPUCTAHI CCTEMHMUIL, JialeKTUYHUIL, TeDMEHEBTUYHUIL Ta IPOTHOC-
TUYHUI METO/IM HAYKOBOTO Ii3HAHHS, a TAKOXK METO/[ y3araJbHEHHS.

Pe3ynvmamu. JlokTpriHA MICTUTD YNMAJIO TAXO/IB /10 (hOPMYBAHHS KOHIIEIITii «HETPaBOBOTO 3aK0-
Hy>: Bijl aDCOJIIOTHOI HIKYUEMHOCTI 3aKOHY 10 BCTAHOBJIEHHSI HECIIPABEIUBOCTI 11010 OKPEMUX I10JI0KEHb
JUIst cy0'€KTa IPUBATHUX BiIHOCKH, POTE MOKJINBOCTI TIPH IIbOMY 3aCTOCYBAHHSI 3aKOHY B MeKax 3a0e3-
IeYeHHsl 3arajibHOTO Giara (mybuiuHOro iHTepecy). AGCOMIOTHA HIKYEMHICTh 3aKOHIB SIK HEIPaBOBHX,
TOOTO BCTAHOBJIEHHS [IPABIJIA [IPO HE3ACTOCOBHICTH 3aKOHY 3arajioM abo OKpeMUX HOTO HOPM i3 caMoro
MIOYATKY, HAJIEXKUTH JI0 KOHCTUTYIIHUX pyHKIIiT BuKkmouHo Koncturyniitnoro Cyny Yipainu Biamosis-
HO /10 TIPOIEAypH o3Iy crpaB. HaToMmicTb TBep/pkenHs (BUCHOBOK) Cy/Ay B Cy/I0OBOMY PillleHHI IIPO
cynepeunictb 3akoHy KoHerutyii Ykpainu (hakTuyHO 1epeTBOPIOE 3aKOH Ha OCIIOPIOBAHMIA,  BiITaK BiH
HE 3aCTOCOBYETBCS TIIIBKU B Pasi, SIKIIO Take 0OIPYHTOBYE CTOPOHA CIIOPY Ta CYUISl BPAXOBYE MO3HIIIIO
CTOPOHM, OCKITTBKY 11 apTyMeHTH i MOTUBH cyLy (10 TPYHTYIOThCS Ha BHYTPINTHBOMY TTepeKOHAHHI Cyy)
CHiBIaaloTh, a0 B pasi, AKIIO CyJl CAMOCTIHHO OXOANTD 3asIBJIEHOTO BUIIIE BUCHOBKY.

Bucnosxu. Buokpemieni kputepii oueBuiHoi cynepeunocti Koncrurymii Ykpainu, mo xapakrepu-
3y€ 3aKOH SIK HeNpaBoBUii, 30KpeMa: a) Baau 3MicTy; ) Baxau iepapxii; B) Baau cy6’eKTa; ) Baju TeM-
MIOPAJIbHOTO 3HAYEHHS; T') Bajlu CIPSIMYBAHHS; 1) Baju peadisarii. Takoxk BCTaHOBJIEHO KOJIO KPUTEPiiB
MOTEHIIFIHO HENIPAaBOBHX 3aKOHIB — HASIBHICTD €JIEMEHTIB HECIIPABEIMBUX MOJIOXKEHD, IIPOTE CyIepey-
Hicte KonctuTytii Yrpainu Axux He oueBuaHA: 1) Bafin 3MiCTy € HEOUeBUAHUMM; 2) BaNl 3MICTy depe3
3MiHY 3aKOHO[ABYOTO peryJioBantst; 3) Baau hopmu. OGrPYHTOBYETHCS, LIO ITijl KyTOM 3aCTOCOBHOCTI YK
HE3aCTOCOBHOCTI B pilieHHi cy1oM HopM OCHOBHOTO 3aKOHY YKpaiH! BULIAIOTHCS TIPOIeCyalbHi i, SKi
YMOBHO MOKHA TIO/[JINTH HA /BI IPYIH, MIOB’sI3aHi Mixk c00010, SIKi OXOILTIOITH CBOEIO chepoio: a) il 3i
BCTAHOBJIEHHS! (haKTy CyHEPEYHOCTI 3aKOHY 200 HIIIOr0 HOPMATHUBHO-TIPaBoBOro akta Koncruryiii Ykpa-
iHM yepe3 PO3KPUTTS 0O0B’SI3KY CY/y IEPEBIPUTI HOPMY 3aKOHY Ta iHIIIOrO HOPMATHBHO-TIPABOBOTO aKTa
Ha npeaMer ii BianosigHocti KoHeruryuil Ykpainu miz yac cyzoBoro mpasosactocyBanHs; 6) il o0
BUPIlIeHHS TUTAHHS 3aCTOCYBaHHA cy1amMi (hOPMaJIbHO YMHHOTO HOPMATHBHO-IIPABOBOTO aKTa, SIKUII He
BU3HAHO HEKOHCTUTYIIHIM, TIPOTe BiH MiCTHTh HECTIPABE/JINBI OJI0KeHHS (KPi3b TPU3MY OIliHKH TJIH-
GVIHU HECTIPABE/JINBOCTI MOJIOKEHD 3aKOHY HA JIyMKY CTOPOHHU Ui [IEPEKOHAHHS CYILY ).

Kumouosi cioBa: Koncruryiist Ykpainu, cy/1, IpaBoBUil 3aKOH, OYEBH/IHA CYNIEPEYHiCTb 3aKOHy KoH-
CTUTYII] YKpaiHu, TTOTeHI[iTHO HeMPaBOBUI 3aKOH, HECTIPABE/IJINBI TIOJIOKEHHS 3aKOHY, IPOIECYaTTbHi ii.
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COINCIDENCES AS AN ELEMENT OF THE SUBJECT
MATTER OF STATE AND LAW THEORY

Abstract. Purpose. The aim of the article is to characterize chance as an integral part of the subject
of the theory of state and law. Results. In the article, the author studies coincidences as an element
of the subject matter of the State and law theory. The article analyses and generalises the approaches
available in the legal literature to the definition of the subject matter of the State and law theory. The
essence of coincidences, its correlation with necessity and regularity is revealed. The nature of State
and legal coincidences has been characterised as an important element of the subject matter of the general
theory of State and law. It is established that the State and law theory, like any science, has its own subject
matter, because the latter determines the independence of science, its specific properties and place in
the scientific knowledge of reality. At the same time, the subject matter of the State and law theory is
made virtually by the entire system of legal sciences. The subject matter of State and law is formulated
as the comprehension of a complex object, that is, State and law. The content of the subject matter is
traditionally regarded as regularities of the advent, development and functioning of State and law. However,
the development of State and law is affected not only by regularities but also by coincidences, due to which
the formation and development of individual legal systems and State entities can be specified. Conclusions.
It is substantiated that the subject matter of the State and law theory should be considered not only as
the comprehension of regularities, but also coincidences of the advent, development and functioning
of the State and law, their role in various civilisations and cultures. The State and legal coincidence is
a random, unlikely connection of State and legal phenomena and processes, not caused by State and legal
regularities and does not reflect their essence. In any event, the need for fundamental changes in approaches
to the scope of subject-matter of the State and law are understood has not yet come to light. In this regard,
to date not only the subject matter of this science and the corresponding discipline, but even its designation
is not agreed. Meanwhile, it is crucial to rethink the subject matter and structure of the State and law theory
due to not only internal but also external factors, the most important of which is development of inter-State
integration processes in the field of science and education, is of crucial importance among them.

Key words: State and law theory, subject matter of State and law theory, regularity, coincidences,
State and legal regularity, State and legal coincidences.

1. Introduction

General theoretical legal science and the cor-
responding academic discipline known to many
generations of domestic lawyers as “General
theory of the State and law”!, undergoes a com-

! The specific names of this discipline in Ukraine
and in some other countries of the world are different,
for example, “State and law theory”, “law and State

theory”, “general theory of law”, “general theoretical
jurisprudence”, etc.
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plex and contradictory period. On the one hand,
the collapse of totalitarianism and, with it, its
inherent methodological monism in the study
of law and other legal phenomena, the forma-
tion of independence of Ukraine and the related
objective changes in the politics, economy, social
consciousness, the transformed system of values
and fundamentals of worldview have opened
wide possibilities for updating domestic juris-
prudence, including its general theoretical part,
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overcoming the long-term isolation from Euro-
pean and world culture and legal theory, enrich-
ment with accumulated international common
legal heritage, such as inalienable human rights,
the rule of law, civil society, etc. On the other
hand, the transition from methodological mon-
ism to ideological and methodological plu-
ralism, with all its positive features, has led to
a complicated process of knowledge of legal
phenomena, one of the consequences thereof is
often an eclectic combination of heterogene-
ous worldviews — from Marxist to neo-liberal
and neo-positivist, poorly compatible with each
other (Koziubra, 2013, p. 17).

In addition, if the difficulties of democratic
renewal after the collapse of the totalitarian
regime, political instability, aggravated primar-
ily by the military aggression of the northern
neighbour, the loss of confidence in all branches
of government and most public institutions, fea-
tures of the national mentality, elements of its
traditional political and ideological bias are con-
sidered, the Statements by some representa-
tives of the general theoretical jurisprudence
of the post-Soviet space about the crisis of mod-
ern theoretical legal consciousness will not be
so exaggerated. However, it seems more correct
to speak not so much about the crisis of domes-
tic general theoretical law, but about the diffi-
culties of its modernisation. The construction
of a holistic, internally consistent system
of general theoretical jurisprudence, its final lib-
eration from previous dogmatic representations
is evidently a matter of more than one genera-
tion of legal scholars. One of the priority direc-
tions in this direction should be the rethinking
of the subject-matter field of general theoretical
legal science and the corresponding academic
discipline (Koziubra, Pohrebniak, Tseliev, &
Matvieieva, 2015, p. 14).

Issues of the subject matter orientation
of scientific research have along history of world-
view thinking. This process, initiated by the phi-
losophers of antiquity, retains its relevance for
modern science. The focus and methodological
identity are determinants not only of the auton-
omy of science, but also of its place in the system
of scientific knowledge. The fundamental mean-
ing of general theoretical legal science for scien-
tific knowledge of the State and law determines
the importance of comprehension of its sub-
ject-matter, which is complex and poly-struc-
tured, while the ideas and provisions thereof
determine the unity of legal science in gen-
eral. In this regard, the study of coincidences
becomes particularly relevant and practical as
a component of the subject-matter of the State
and law theory, which is the purpose of this
article. Its successful implementation requires
solution of the following tasks: first, to review

the existing approaches (points of view) in
the legal literature to the definition of the sub-
ject-matter of the State and law theory; second,
to reveal the essence of coincidences, its cor-
relation with necessity and regularity; third,
the nature of State and legal coincidences has
been characterised as an important element
of the subject-matter of the general theory
of State and law.

The subject matter of the State and law
theory is a traditional issue that is dealt with
in a comprehensive manner in both textbooks
and manuals on the State and law theory.
Therefore, it is not an exaggeration to say that
this problem affects all specialists in the field
of state theory and law to some extent (Ser-
diuk, 2013, p. 38). At the same time, the imme-
diate theoretical and methodological basis for
this scientific article has been the works by
domestic legal theorists, such as: Y.V. Bilozorov,
B.D. Bondarenko, D.O. Vovk, S.D. Husarieva,
M.I. Koziubra, A.M. Kolodii, O.L. Kopyl-
enko, O.Y. Kotsiubynska, Y.V. Kryvytskyi,
S.L. Lysenkov. Y.M. Oborotov, PM. Rabi-
novych, L.A. Serdiuk, O.F. Skakun, O.D. Tykh-
omyrov, M.V. Tsvik, in which separate aspects
of coincidences in the field of State and law as
theoretical and legal phenomenon are disclosed.

2. Establishment and development
of the general State and law theory

The State and law theory is a fundamental
scientific and academic discipline, the devel-
opment and establishment of which has a long
history. Understanding the subject-matter
of the State and law theory is associated with
specificities that reflect the different stages
of the formation of this field of knowledge.
During these stages, the question of the inde-
pendence of this component of the legal science
and the focus and scope of the State and legal
phenomena examined by it has been repeatedly
raised. When considering the State and law
theory, it is important to clearly understand
what kind of scientific discipline is studied,
given the existing substantial differences in
the understanding of the State and law the-
ory in domestic and foreign jurisprudence.
The specificities of a particular country and its
legal system advent from one of the legal fam-
ilies, the State and law theory may not be
classified as a separate field of knowledge or
vice versa, recognised as an independent com-
ponent of the legal science, science of sciences
in the field of theoretical jurisprudence, which
determines the relevance of scientific research
of the subject-matter of general theoretical legal
science at the present stage.

The existence of its own subject-matter, that
is, those phenomena and processes of the real
world, which are considered and studied by
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a system of knowledge, is one of the necessary
conditions for its classification into a class
of independent sciences. No science can aspire
to a comprehensive study of natural or social
phenomena and processes, it only singles
out certain of them, or even their individual
aspects, the cognition of which is possible by its
own means and methods. The subject-matter
of science is not something frozen, once and for
all given. It is constantly evolving, as the phe-
nomena and processes involved in the orbit
of scientific research are qualitatively changing.
Therefore, every science, periodically, at some
historical stages of development, needs to be
re-examined, clarified, and sometimes substan-
tially reinterpreted. General legal science is
no exception in this respect. The fundamental
changes that have taken place in the post-So-
viet space over the past thirty years have had
a significant impact on the phenomena them-
selves, which constitute the object of the study
of general theoretical jurisprudence. This neces-
sitates not only a higher level of knowledge
of them, the study of new connections and prop-
erties of these phenomena, but also the revision
of certain well-established approaches and per-
ceptions (Koziubra, 2013, p. 19).

The general theory of State and law emerged
as a result of the gradual and evolutionary
development of legal science as its organic,
important component and the influence of spe-
cific historical circumstances on legal science
as a specific system of knowledge. Its advent
is due to the needs of society, which formu-
late the corresponding social demand to legal
science, and the latter finds adequate tools to
meet it (Kotsiubynska, 2012, p. 9). The stages
of formation of ideas about the subject-mat-
ter of general theoretical legal science include:
the first period (30s — 50s of the XX century)
is formal, when the formation of ideas about
the subject-matter of general theoretical science
in the absence of ideological pluralism, the pres-
ence of excessive politicisation of science, attri-
bution to the focus of subject-matter of the State
and law theory and the category of regular-
ities without their comprehensive analysis;
the second period (50s-90s of the XX century)
is characterised by the expansion of the focus
of subject-matter of the State and law theory,
the substantiation that State and legal regulari-
ties are part of the subject-matter of general the-
oretical science and the formation of a classical
approach to the definition of the subject-matter;
the third period (from the XXI century) is plu-
ralism of scientific ideas about the subject-mat-
ter of the theory of State and law (Bondarenko,
2019, p. 12).

Traditionally, the subject-matter
of the State and law theory is determined only
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through a set of legal (State and legal, legal
and State) regularities. For example, the sub-
ject-matter of the State and law theory is “gen-
eral and specific regularities of the advent,
functioning and development of the State
and law..” (Lysenkov, Kolodii, Tykhomyrov,
& Kovalskyi, 2005, 10; Lysenkov, 2006, p. 13);
“general and specific regularities of the advent,
development and functioning of the State
and legal reality in society” (Husariev, Oliinyk,
Sliusarenko, 2008, 14); "universal (general)
specific regularities of the advent, structuring,
functioning and development of legal and State
phenomena” (Rabinovych, 2008, p. 211), etc.
According to the encyclopaedic legal litera-
ture, the State and law theory is one of the basic
legal sciences and general theoretical academic
disciplines. The subject-matter of the State
and law theory are the basic general regulari-
ties of the advent, development and function-
ing of State and legal phenomena (the essence
of the State, form of the State, type of the State,
functions of the State, mechanism of the State,
essence of law, form of law, system of law, legal
relations, subjective rights, offences, application
of legal provisions, legal and regulatory mecha-
nism). The main common regularities are fun-
damental and universal, as they are common to
different States and their legal systems. There-
fore, regularities of modern State development
are: an increase in the volume of general social
affairs carried out by the State; active partici-
pation in international organisations and inter-
State associations; observance of the principles
and provisions of international law; the focus
on human rights; a new approach to the corre-
lation between the State and the rule of law;
a new correlation between the State and soci-
ety, according to which the State makes an ena-
bling environment (“rules of the game”) for
the development of civil society and does not
directly interfere in its activities; resilience
in changes and combinations of State insti-
tutions. The State and law theory studies not
only the regularities, but also the results of their
action by means of certain parties of legal real-
ity, that is, indirect actions of regularities (for
example, the inevitability of liability — a legal
principle arising from a State regularity of legal
liability means). Since coincidences accompany
the development of different States and their
legal systems, the consideration of regularities
also takes into account coincidence, because
without knowledge of coincidences (regard-
ing small changes) it is difficult to correctly
understand general regularities (Skakun, 2004,
pp- 36-37).

At the same time, legal doctrine pre-
sents an approach thereof proponents expand
the subject-matter of the State and law theory,
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highlighting in its content different compo-
nents. For example, according to O.L. Kopyl-
enko, the subject-matter of the State and law
theory is the State and law as specific social phe-
nomena, the general regularities of their occur-
rence, purpose and functioning, their essence,
types, forms, functions, structure and mech-
anism of action, relations among themselves
and legal relations with other actors of public
life, the main State and legal categories com-
mon to all branches of jurisprudence, as well
as the features of the State-political and legal
consciousness and legal culture (Zaichuk,
2008, 23). Similar perspectives are expressed
by other domestic legal theorists, in particular
0.Y. Kotsiubynska (Kotsiubynska, 2012, p. 7),
O.1. Osaulenko (Osaulenko, 2007, p. 6) etc.

In turn, M.V. Tsvik and D.O. Vovk argue
that the subject-matter of the general theory
of State and law is the essence and the most
common regularities of the advent, develop-
ment, functioning of legal and State phenom-
ena and processes, as well as the main basic
concepts for the entire legal science. Accord-
ing to the given definition in the structure
of the subject-matter of the State and law the-
ory involve three components: 1) the essence
of law and the State; 2) the more general reg-
ularities of the advent, development, func-
tioning of law and the State; 3) the system
of legal concepts (Tsvik, 2011, p. 19). It should
be noted that according to Y.V. Kryvytskyi,
the subject-matter of the State and law theory
is essential properties, general and specific reg-
ularities of the advent, development and func-
tioning of the State and law, as well as other
related phenomena of social reality. The first
element of the subject-matter, investigated
by general theoretical science, is the essence
of State and legal phenomena. It is the principal
and most essential property that distinguishes
these phenomena from related homogeneous
phenomena and is conditioned by deep con-
nections and trends in their development (e.g.,
State — from non-State authorities, law — from
other types of social regulators). For the State,
such a characteristic is the existence of political
power in the country, covering the entire popu-
lation, for the law, it is its establishment in detail,
a measure of possible and necessary behav-
iour. Perceptions of the essence of the State
and law provide for the deepening and concre-
tisation of knowledge about the nature of legal
phenomena and the reference for the identi-
fication and study of existing regularities in
the State and legal field. Next, the consideration
of the second component of the subject-matter
of the State and law theory requires specifying
that State and legal regularities are objective,
necessary, general, stable relationships of inter-

action of State and legal phenomena between
themselves and other social phenomena deriv-
ing from their nature, essence (Hida, 2011,
pp- 22-24).

Without  diminishing the significance
of the regularities in the analysis of the sub-
ject-matterofthe Stateand law theory, itisappro-
priate to focus on the approach of the author’s
team led by Y.M. Oborotov that in the State
and legal processes coincidences are also pos-
sible, because the State and law as social phe-
nomena and human creations are not deprived
of elements of chaos, irrationality, imbalance. In
the light of this judgment, the subject-matter
of State and law theory includes: 1) the nature
and social purpose of State and legal phenomena;
2) regularities and coincidences of the advent,
functioning and development of the State
and law; 3) the system of concepts and cate-
gories used in jurisprudence (law, State, their
essence, functions, forms, provisions of law, legal
relations, realisation of law, order, etc.); 4) legal
principles, axioms, presumptions, fictions that
have been developed and used by legal theory
and practice; 5) theoretical models of law-mak-
ing, law application and interpretation practice;
6) forecasts and practical recommendations
for the improvement and development of law
and the State (Oborotov, Krestovska, Kry-
zhanivskyi, & Matvieieva, 2012, p. 7).

The perspective on considering not only
regularities but also coincidences as the sub-
ject-matter of the State and law theory is shared
by other specialists in the field of general legal
theory. In particular, I.A. Serdiuk argues that
it seems appropriate, within the framework
of a synergistic methodological approach, to
consider one of the components of the sub-
ject-matter of the State and law theory coin-
cidental connections of the State and legal
phenomena, the study of which will contribute
to the improvement of complex systems with
non-linear development, capable of self-organ-
isation and self-regulation. Such systems may
include civil society, the national legal system,
etc. Therefore, it is possible to propose such
an approach to the definition of the subject-mat-
ter of study: the subject-matter of the State
and law theory is general and specific regular-
ities of the advent, development and function-
ing of the State and law, as well as unknown
or unexplored coincidental relationships that
affect significantly the advent, development
and functioning of these phenomena (Ser-
diuk, 2013, p. 46). According to I.H. Bilas
and A.I Bilas, the subject-matter of the State
and law theory can be defined as a system of basic
concepts and categories of legal science, general
and specific regularities, coincidences of advent,
development and functioning of State and law,
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as well as other related phenomena (Bilas, Bilas,
2015, p. 14).

Therefore, domestic legal scholars gradually
come to the conclusion that reducing the func-
tioning of the State and law only to legitimate
processes does not correspond to the specific-
ity of any social system, including legal system,
the development of which is not only regular,
but also accompanied with the occurrence
and disappearance of certain trends and coin-
cidences.

3. Correlation between categories
and concepts
The most important in the context

of legal science is to determine the relationship
of the category “regularity” with the adjacent
philosophical category “necessity”, correspond-
ing to the category “coincidence”. In many
cases, philosophical consideration of the con-
cept of “regularity”, such a concept is identified
with the concept of “necessity” or mediates it.
The dual category of the concept of “necessity”
is the notion of “coincidence”, reflecting a ran-
dom connection between phenomena of reality
and with certain reservations is the opposite
of the regularities. In general, in philosophical
science the categories of regularities and coinci-
dences are reflected with the help of paired phil-
osophical categories, such as necessity and coin-
cidences, specific due to reflection of different
types of connections in the objective world
and its knowledge. Therefore, it is necessary
to consider thoroughly the concepts of “neces-
sity” and “coincidence”. In philosophy, “neces-
sity” is defined as a concept for characterizing
the internal stable relation of objects, which is
due to the history of development and the total-
ity of present conditions of such objects’” exist-
ence. The necessary is what under certain cir-
cumstances must be available or will have to
be. Necessity determines the internal regular-
ity in the relationships between phenomena.
The necessity is what in any case should occur
under certain conditions in some way. The
necessity reflects the stable, essential interre-
lationship of phenomena, processes and objects
of reality, which is determined by the previous
history of their development (Bondarenko,
2020, p. 134). The necessity is also understood as
a system of interrelationships and relationships
that determines change, progress, development
in a precisely defined direction with clearly
defined results. In other words, the necessity is
a special link that necessarily leads to a certain
event. In the field of State and legal phenom-
ena, necessity and regularity are not identical.
This is because necessity may be subjective, as
opposed to always objective regularity. In this
context, they state the necessity to adopt one or
another law, to take necessary legal policy meas-
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ures, etc. If the law is implemented only when
necessary, the regularity is realised through
the possibility. Objective necessity can be per-
ceived as an unavoidable scenario, independent
of the will of individual actors, a special case
of regularities.

The relationship between regularity
and coincidences, which are related categories,
is of importance for general theoretical legal
science. Coincidence refers to a category that
reflects the problematic or unnecessary occur-
rence or existence of certain events. The coinci-
dental is what, under certain conditions may or
may not be. The necessary-to-coincidental ratio
suggests that coincidences is a form of necessity
detection, while coincidence is instead a com-
plement to it (Bondarenko, 2020, p. 135). Coin-
cidence as a philosophical category describes
the external prerequisites of phenomena; what
may or may not happen, what will take place in
a certain way; what may or may not be in such
conditions. The concept of coincidence reflects
aspects of reality arising mainly from external
conditions, superficial unstable relationships,
and incidental occurrences of circumstances.
Coincidence is a set of interrelations and rela-
tionships in which the occurrence of a certain
event may or may not occur. It should be noted
that coincidence is a relationship in which
the occurrence of an event does not flow from
general development trends and cannot be
foreseen in advance. In many cases, in scien-
tific developments, regularity and coincidence
are characterised as antonyms. The category
“coincidental” refers not to what happens with-
out a causal link, but unpredictably affects
the development of a certain regularity, due
to which the result of its action changes. This
situation may be the result of the interaction
of two different regularities. Understanding
the relationship between necessity and coinci-
dence depends on the more general framework
within which they are considered. Phenomena
and processes that may manifest themselves as
necessary in some contexts may be coincidental
in other contexts and in other respects. There-
fore, when considering the regularities, neces-
sities and coincidences in the system of State
and legal phenomena the specifics of this field
should be taken into account (Bondarenko,
2020, p. 137).

In turn, D.O. Vovk argues that in the course
of the study of legal regularities or trends, coin-
cidences in the development of legal phenom-
ena can arise. The latter mean an unpredicta-
ble, atypical confluence of circumstances in
the field of law and the State as a legal concept,
which occurs with little probability and is not
conditioned by their essence. The specificity
of coincidence is that it is not universal and is
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not usually repeated in similar situations. For
example, coincidences are the existence of var-
ious “atypical” forms of government (elected
monarchy, Libyan Jamahiriya and others),
non-standard forms (sources) of law (for
example, the directives of the President in
the Republic of Belarus of an uncertain legal
character), unusual attributes of the State (for
example, four State languages in Switzerland),
etc. The occurrence of these coincidences is
not related to the essence of legal phenomena
and is determined by non-legal factors (desires
to preserve or concentrate political power, spe-
cificities of the social system, historical past,
etc.). The legal science study coincidences
due to the fact that legal regularities, tenden-
cies and coincidences do not exist separately.
Coincidences, if repeated, can become trends.
At the same time, the latter are able to trans-
form into regularities. For example, the trend
towards granting the right to vote to women
has gradually evolved into an international
standard of human rights, that is, it has become
a regularity. Opposing examples are possi-
ble. For example, slavery and the possibility
of human trafficking transactions are a reality
for most systems of ancient law. In Europe,
however, because of the economic inefficiency
of slave labour and Christian dogmas, slavery is
gradually declining and can be seen as a trend
and subsequently a coincidence (for example,
slavery in the US or serfdom in the Russian
Empire) (Vovk, 2017, p. 868).

On the contrary, O.M. Nosdrin argues
that the very fact of the existence of coinci-
dence in social processes as absolute non-con-
ditionality, and therefore the unpredictability
of the development of a particular process,
requires solid proof. So far, there is no convinc-
ing evidence for this in science, but the facts
confirming the relativity of the concept
of “coincidences”, on the contrary, take place.
Those phenomena, relationships, processes,
which science for any reason cannot explain,
bring them under the regularity are often
recognised as coincidental. In fact, the entire
history of science is a constant movement by
explaining various kinds of “coincidences”
(Nozdrin, 2013, p. 9).

AccordingtoN.M. Krestovskaand L.H. Mat-
vieieva, coincidences are also possible in State
and legal processes, as well as in public life in
general. Coincidence is an event, the main cause
thereof cannot be established by the means
of modern science, because it is caused by a mul-
titude of insignificant and short-term causes.
In jurisprudence, coincidence is understood
as an unpredictable and atypical confluence
of circumstances between the State and law,
which occurs with little probability and is not

conditioned by the essence of law. It is neces-
sary to consider coincidences because the State
and law as social phenomena and human crea-
tions are not free from the elements of chaos.
In this sense, the State and law theory, like all
other social sciences, is a science that is more
lawful than regular. True, in most cases, coinci-
dences are studied by not so much the theory
as the history of State and law (Krestovska, &
Matvieieva, 2015, p. 20).

4. Conclusion

Therefore, the above analysis enables to
assert that the State and law theory, as any sci-
ence, has its own subject-matter. Specifically,
the subject-matter describes the autonomy
of science, its special characteristics, and its
place in the field of the scientific knowledge
of reality. At the same time, the subject-matter
of the State and law theory is made virtually by
the entire system of legal sciences. This is due
to the fact that sectoral and other legal sciences
study only certain fields, aspects of the State
and law or the history of the State and legal life
and cannot give a holistic and complete picture
of the State and legal organisation of society.
Given that the subject-matter of any science is
the basis for understanding its essence, specific-
ity and purpose, its clear definition should be
one of the main tasks that a particular science
should perform. The subject-matter of the State
and law theory is a constantly refined dynamic
category.

The subject-matter of State and law is for-
mulated as the comprehension of a complex
object, that is, the State and law. Traditionally
the content of the subject-matter is considered
as the regularities of the advent, development
and functioning of the State and law. How-
ever, the development of the State and law
is affected not only by regularities but also
by coincidences, due to which the formation
and development of individual legal systems
and State entities can be specified. Therefore,
the subject-matter of the State and law theory
should be considered not only as the compre-
hension of regularities, but also coincidences
of the advent, development and functioning
of the State and law, their role in various civ-
ilisations and cultures. The State and legal
coincidence is a random, unlikely connection
of State and legal phenomena and processes,
not caused by State and legal regularities
and does not reflect their essence. At the same
time, the regularity in any case does not have
full authority over the State and legal phenom-
ena and processes. It does not fully form them
with all the nuances and specificities, because
in the State and legal field, the coincidence
is of importance, which is a paired category
regarding the regularity. Usually due to their
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interaction, the regularity forms common fea-
tures, the basis and essence of a certain State
and legal phenomenon and process, while spe-
cific and special, unique features form coinci-
dence.

In any event, the need for fundamental
changes in approaches to the scope of sub-
ject-matter of the State and law are understood
has not yet come to light. In this regard, to

date not only the subject-matter of this science
and the relevant subject, but even its designation
is not agreed. Meanwhile, it is crucial to rethink
the subject-matter and structure of the State
and law theory due to not only internal but also
external factors, the most important of which
is development of inter-State integration pro-
cesses in the field of science and education is
of crucial importance among them.
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BUMMATKOBOCTI SIK CKJIAJIOBUI EJIEMEHT
ITPEAMETA TEOPII JEPKABU I ITIPABA

Anortamnis. Mera. MeTolo CTaTTi € XapaKTePUCTHKA BUTIA[KOBOCTI SIK CKJIAIOBOTO eJIeMEHTa ITPeIMeTa
Teopii fiep:kaBy i mpaBa. Pe3yabraT. Y cTaTTi aBTOp AOCITIKYE BUMAKOBOCTI K CKIAMOBUN €T€MEHT
mpeaMeTa Teopil epskaBu i mpaBa. [IpoaHasizoBaHo Ta y3araJabHEHO HAasABHI B IOPUINYHI JiTepaTypi miji-
IIEHHS 3 HeOOXIAHICTIO Ta 3aKOHOMIpHiCTIO. OXapaKkTepU30BaHO MPUPOALY AEPKABHO-TIPABOBKMX BUIIALKO-
BOCTel sIK BasKJIMBOTO KOMIIOHEHTA IIpe/iMeTa 3arajbHol Teopii iep:kaBH 1 ITpaBa. BcTaHoBIIEHO, 1110 Teopis
JIepKaBy Ta 1PaBa, K i KOKHA HayKa, Ma€ CBIiil [Tpe/MeT, a/pke caMe OCTaHHIl BU3HAUa€ CaMOCTIiHHICTD
HaykH, ii crierudivni BracTHBOCTI Ta Mictie y cdepi HaykoBoro misHauHs ailicHocti. BogHovac mpeaver
TEopii Jlep;KaBu Ta 1PaBa CTBOPIOETHCS (DaKTHYHO BCI€EID CUCTEMOIO I0pPUANYHUX HayK. [Ipeamer Teopii
JiepkaBy i paBa GOPMYIIOETHCS K OCATHEHHsI CKJIAIHOTO 00'€KTa, IKUM € JiepskaBa Ta npaso. Crano
BIKe TPAAUIIIHUM 3MiCTOM TIpeIMeTa PO3TJIS/IAaTH 3aKOHOMIPHOCTI BUHUKHEHH:, PO3BUTKY Ta (QYHKITO-
HYBaHHJ Jlep:kaBU Ta I1paBa. Pa3oM i3 TUM y pO3BUTKY JlepsKaBH i IipaBa BArOMY POJIb Bi/IIrpaloTh He JIUIIe
3aKOHOMIPHOCTI, a I BUTIQ[KOBOCTI, KPi3b MPU3MY SIKMX YaCTO TiJIbKHU i MOKJIUBO MPOHUKHYTH y CIEIH-
(biKy CTaHOBJIEHHS | PO3BUTKY OKPEMUX IIPABOBUX CUCTEM i JiepKaBHUX YTBOpeHb., BucHoBku. OOrpyH-
TOBAHO, 110 TIPEIMETOM TeOPii JIep>KaBy 1 TpaBa CJIiJl PO3TJISAAATH OCATHEHHS He JIUIe 3aKOHOMIPHOCTEH,
a Il BUTIQ[KOBOCTEY BUHUKHEHHST, PO3BUTKY Ta (DYHKI[IOHYBAHHS JIeP:KaBH i IPaBa, iX poJii B Pi3HUX IUBi-
Ji3amigax i Kyastypax. /lep:kaBHO-TIpaBoBa BHUINAAKOBICTh — Il€ BHUIAAKOBHI, MAJONMOBIpDHHUI 3B’S30K
JIepsKaBHO-TIPABOBUX SBUII[ 1 MIPOIIECIB, 1O HE 3yMOBJIEHUH JIeP:KaBHO-TIPABOBUMU 3aKOHOMiPHOCTSMU
Ta He BifoOpaxae ix CyTHIiCTb. Y Oyab-sIKOMY pasi yCBizoMIeHHs He0OXiAHOCTI KOPIHHUX 3MiH Y MiaXo#ax
JI0 PO3YMIHHS MTPEAMETHOTO OIS Teopii /iepskaBy 1 TpaBa Ie He HAacTaso. Y 3B’SI3Ky i3 1M Hapasi Bia-
CYTHS €IHICTD MOTJIS/IIB He JIMIIe CTOCOBHO TIpeIMeTa Ii€i HayKu i BiIMOBITHOT HABYAJIBbHOI TUCITUILIIHH,
a i1 HaBiTh 1Mo/10 ii Ha3su. TUM YacoM HarajbHa OTpeba B IEPEOCMUCIIEHH] IpeaMeTa i CTPYKTYPH Teopii
JlepsKaBH 1 TTpaBa BCe BiUYTHille 3yMOBJIOETHCS He JIUIIe BHYTPIIIHIMY, a I 30BHIMIHIMA YNHHUKAMT,
BUpINIATbHE 3HAYEHHS cepe]l TKUX HANTEKUTh PO3BUTKY MijKIePKaBHUX iHTerpalliitHuX TpoiieciB y chepi
HaYKH Ta OCBITH.
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RADICAL RECONSTRUCTION

OF THE THEORETICAL AND METHODOLOGICAL
FOUNDATIONS OF PRIVATE LAW IN UKRAINE:
LIBERATION FROM THE INFLUENCES

OF POST-COMMUNISM AND RUSSIAN CHAUVINISM
TOTALITARIAN IDEOLOGIES

Abstract. Purpose. This research concerns the fundamental issues of a comprehensive assessment
of the prospects of restructuring the theoretical and methodological foundations of domestic civil law
science in view of the need for decisive deprivation of national legal consciousness from the relics of Soviet
ideology. Such reconstruction is mandatory in the face of the confrontation of the Ukrainian People with
full-scale aggression of the Russian Federation. The ideological “sanitation” of our public consciousness
has become universal, but it is most relevant to modern law.

Research method. In methodological terms, this study attempts to criticize the influences of political
ideology on private law science from the standpoint of legal cultural studies. The scope of the cross-cultural
legal method was demonstrated on the example of a systematic analysis of the general methodology
of private law or civil philosophy.

Results. This analysis focuses on studying two directions of substantial reconstruction of civil law
science: 1) in the sphere of general methodology of private law; 2) in the field of scientific private law
theory. The above allowed distinguishing ten priority ways of urgent actions to purify legal science from
destructive influences of hostile totalitarian ideology, in particular, the imperial doctrine of the so-called
“Russian world”. This publication does not represent an exhaustive list of the activities or actions for our
scientists in the area of civil law. It has a “motivating” nature and involves deploying a broad and open
scholarly discussion in the domestic scientific society.

Conclusions. The most important conclusion is as follows: it is time to terminate the shameful presence
of our jurisprudence in the cultural space that is dominated by the relics of Marxist-Leninist ideology,
which were given a new lease of life in the notorious “Putinism”. We must finally rethink the whole
content of domestic civil law theory and methodology. The civil legislation of Ukraine must comply with
not only the letter but also with the spirit of private law. Ukraine should return to the European cultural
and legal tradition not on paper but in real life. Thinking based on the principles of natural law must
oppose the philosophy of primitive positivism.

Key words: natural law philosophy, private law theory, civil law methodology, legal culture,
totalitarian ideology, common sense.
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The bloody mire of Mongolian slavery,
not the rude glory of the Norman epoch,
forms the cradle of Muscovy,

and modern Russia is but

a metamorphosis of Muscovy.

Karl Marx

In general, Russia suffers
from a frightening poverty
in the sphere of facts

and a frightening wealth
of all types of arguments.
Anton Chekhov

1. Introduction

Amidst  full-scale armed aggression
of the Russian Federation against Ukraine,
domestic lawyers do their best to approach our
victory over a treacherous and cruel enemy.
Military issues mainly have a public-law nature,
but civil law scholars are looking for a way
of switching legal science to the war context.

For example, “a consortium of Ukrainian
and international lawyers is poised to initiate
mass proceedings against the Russian state
and private military contractors and business-
people backing the Russian war effort to gain
financial compensation for millions of Ukrain-
ian war victims” (Walker, Koshiw, 2022).

However, in addition to the significance
of addressing practical concerns during the judi-
cial proceedings, there is also a need to spend
the available time and resources to promote
the theoretical and methodological fundamen-
tals of domestic civil law science.

As a result of these efforts, several concep-
tual foundations of a fundamental research
project were formulated, the idea of which is
brought to your attention.

The fact is that the law in general and civil
law in particular always have some ideological
and political basis (Andrushchakevych, 2021,
pp. 77-83). Consequently, the Russian imperial
and later Soviet ideologies significantly influ-
enced the legal understanding in Ukraine for
a long time.

It is well known that theory and method-
ology take pride of place in civil law. General
theoretical meanings and values not only deter-
mine the structure of civil law doctrines but
are also immanently available in the content
of some legal constructions and special terms.
Such a substantial content of law should be
rational and fully meet the principle of reason-
ableness. Politically ideologized doctrines in
style terms always have significant sensory con-
tent, predominantly focused not on the mind
but faith. For this very reason, an increase
of so-called evaluation concepts in modern
legal discourse indicates that the ideological
foundations of domestic civil law theory do not

fully meet the needs of private law (Kravchuk,
2021, pp. 18-22).

If we carry out an express Treview
of the abstracts of modern legal theses in
Ukraine, we will definitely see the widespread
presence of “generic spots” of the Soviet Law
Concept. First of all, it is a constant, almost
ritual, reference to the use of the “dialecti-
cal-materialistic method”, which, as everyone
knows, is an organic component of the doctrine
of “Marxism-Leninism”, and the statement
of a monopoly position in the legal doctrine
of a “single faithful” theory of state and law
(Kachur, Kozin, 2022, pp. 68—73). All this con-
firms the exclusively normative understanding
of the essence of law itself from the standpoint
of hidden, and sometimes frank, legal positiv-
ism. Domestic academic lawyers, including
the authors of this publication, bear responsi-
bility for such dogmatization of legal theory
and methodology. It should be remembered
that the lack of intent does not abolish guilt for
negligence or self-confidence not only in actions
but also thoughts.

The time is now to terminate the shameful
presence of our jurisprudence in the cultural
space, which is dominated by the relics of Marx-
ist-Leninist ideology, which were given a new
lease of life in the notorious “Putinism”. We, all
civil law scientists, should agree that we have
been too enthusiastic about “language games”
in the continuous translation of the whole
array of legal concepts and terms from the Rus-
sian language into Ukrainian without noticing
that the substantial content and the structure
of the formally updated terminology remain
unchanged. We must finally rethink the whole
content of domestic civil law theory and meth-
odology. The civil legislation of Ukraine must
comply with not only the letter but also with
the spirit of private law. Ukraine should return
to the European cultural and legal tradition not
on paper but in real life.

Two groups of tenth strategic directions
of significant transformation of the theory
and methodology of domestic civil law, which
are being tested by legal scholars of Ukraine, are
brought to your attention (Krupchan, Gaydu-
lin, 2022). Therefore, this publication repeats
some provisions, which are under consideration
in Ukraine, because it is aimed at engaging for-
eign partners in the scientific discussion.

2. In the sphere of general methodology
of private law

There is a need to rethink the thesis
of the antagonistic nature of the worldview
positions of natural law and legal positivism. At
the same time, it should be kept in mind that
this thesis has become consistent vulgar-mech-
anistic during the continuous stay of Ukrain-
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ian civil law in a shared Soviet and post-So-
viet ideological space, where Russian ideology
dominated. Therefore, an important area for
restructuring the scientific and legal methodol-
ogy is search for a new pluralistic philosophical
paradigm of law, which reconciles the various
alternative concepts of nature and the essence
of morality and law in the distinction and dia-
lectical unity of private- and public-legal sub-
systems.

Further progressive development of Ukrain-
ian civil law is impossible without clarifying
the essence of modern Western legal concepts
through the prism of their suitability for new
theoretical understanding and solving the most
pressing problems of private law (Majdanyk,
2019, pp. 143-180). Thus, it is expedient to
draw special attention to those theories that
modern Russian science and propaganda regard
as the most hostile and dangerous by constantly
declaring them as postmodern. Among such
concepts, two competing schools are worthy
of comparative study: the theory of economic
analysis of law (law and economics) dominant in
the US and the theory of legal interpretivism or
European hermeneutics of law.

The deployment of systemic historical
and legal research of origins, essential charac-
teristics, and basic determinants of the Rus-
sian legal mentality is urgent. It is important
to identify the profound reasons why this way
of thinking contradicts the liberalist European
paradigm of private law. For this purpose, it
is necessary to get on with in-depth scien-
tific discussion regarding the reactionary role
of the Asiatic mode of material and spiritual
production. This concept was developed by
K. Marx in the early 1850s, but following
Soviet science, it is purposefully suppressed
in the modern political and legal ideology
of the Russian Federation (Krader, 1975). This
is due to the fact that the founders of Marxism
were extremely negative about “Russian com-
munism” as a doctrine and practice, which are
antagonistic towards basic European cultural
values. However, the need for this area of scien-
tific search is primarily driven by the productiv-
ity of the cross-cultural approach to finding out
the fundamental contradictions of European
and Eastern civilizations.

It is essential to bring the style of philos-
ophizing in the legal sphere, which charac-
terizes the consistent scientific orientation
in the spirit of high rationalism without any
religious and ideological impurities, in line
with the Western tradition. The crucial thing
is that the relevant style recognizes no world-
view system as absolutely correct. The subject
of a separate study should involve Ukraine’s
capacity to borrow the institutional division
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of philosophical knowledge into (1) philos-
ophy of law and (2) legal philosophy, which
is common in the English-language cultural
and legal tradition (Golding, Edmundson,
2005). If philosophy of law is recognized as
metaphysics of the general ideological founda-
tions of the legal system, then legal philosophy
is understood as a praxeological theory of mar-
ginal principles of law and effectiveness of legal
implementation on the basis of common sense
and general principles of law.

There is an urgent need to revise conceptual
and methodological approaches to the interpre-
tation of law and legal facts. Such approaches
have become almost axiomatic in post-Soviet
law, but Western doctrine regards them as
hopelessly outdated. In particular, it refers to
recognition along with two stages of interpreta-
tion — clarification and explanation, the third —
rulemaking interpretation, which is extremely
negatively perceived in the Russian theory
of law. Its hermeneutics is counterproductive
towards the new institute named Law of Inter-
pretation, which is being formed in English law.
In this regard, by casting away banal “language
phobias”, it is advisable to carefully review
the entire Ukrainian-language terminology sys-
tem of civil law. Where it is possible and appro-
priate, we need to choose those synonymous
verbal versions which have a direct etymo-
logical and semantic connection with Latin
and English invariants, not a Russian loan word
(Gaydulin, 2017, pp. 223-230).

3. In the field of a scientific theory of pri-
vate law

For statist-minded modern Russian private
law thinking, the idea of “decentralization”
of the system of legal sciences is absolutely unfit.
It is not acceptable for the totalitarian mental-
ity that this approach allows for the highest
positions of many versatile general theories
of law that is inherent in the Western tradition
of jurisprudence. In order to ensure the stability
of such a pluralistic system of legal knowledge,
it is proposed to supplement subordination
(“vertical”) interdisciplinary structural rela-
tions with a set of coordination (“horizontal”)
and reordination (“inverse”) connections. A
special role should be played by the subsidiary
use of sectoral sub-theories to fill the gaps in
general theories of law. It is believed that a civil
law theory, that is formed amidst legal Euro-
peanization and globalization, is able to play
the relevant role.

Considerable intellectual efforts are now
required to rethink the spirit of private law
without being constrained by existing frame-
works of the literal approach to legal thinking,
which was formed in the bosom of the Soviet
civil law tradition. This is prompted by the fact
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that the “letter of civil law” is often a formal-
istic brake for creative development of a legal
consciousness. Particular attention is paid to
the widespread in the Western justice moral
and legal principles of social harmony (the
coordination of private interests), a universal
common mind, the inviolable privacy of inter-
personal relations, etc. For ideological reasons,
Soviet law made these principles “anathema”
as “bourgeois prejudices” motivated by class
interests.

The post-Soviet institutional division
of the private law system will be subject to
radical reformatting. The new legal system-
atization should allow for the development
of new branches and institutions of private
law. In-depth implementation of some “exotic”
legal institutions inherent in the Anglo-Ameri-
can cultural and legal tradition, similar to trust
and acts of interpretative law, is important for
the restructuring of civil law theory and meth-
odology. The necessary step is substantiation
of prospects for incorporation at the legislative
level of such legal constructions in their Euro-
pean sense as: 1) denaturation; 2) reinterpre-
tation; 3) innovation 4) adaptation; 5) conva-
lidation, which together with the institution
of amicable settlement are united by the con-
cept of conversion. At the same time, the most
pressing issue is the recognition of legal har-
monization by the leading way of converging
national systems of private law (Jessel-Holst,
2019, pp. 309-318).

The creation of an updated theory
of law sources is most crucial for the true
Europeanization of private law. In particu-
lar, the argumentation of the recognition
of the sources of law: doctrines, contracts,
practice of courts, discretion is required. Inno-
vation is the conceptual development based
on the experience of Scandinavian and some
other countries, the expediency and need to
introduce precedent private law in Ukraine,
leaving legislation the main source of public
law. This is explained by the fact that there is
an approximation of different legal systems in
the context of the place of judicial precedent

in law systems. V. Beschastnyi, A. Fomenko,
N. Obushenko and L. Nalyvaiko noted: “<..>
the use of judicial precedent in the enforce-
ment of continental law by countries becomes
more widespread in clarifying and interpret-
ing the provisions of the law. In the countries
of the common law, on the contrary, the legis-
lative path of the development of law is of par-
ticular importance” (Beschastnyi et al., 2019).

Europeanization and globalization
of the domestic system of private law is impos-
sible without a decisive “resuscitation” of a dog-
matized theory of legal regulation, which is cat-
egorically distinguished from the current issues
of legal discretion and self-regulation (Babadzha-
nian, 2022, pp. 11-16). The extremely high
heuristic potential of civil law theory should
be revealed by the results of establishing coher-
ence between methods of scientific and legal
knowledge and methods of legal regulation, in
particular: 1) the dogmatic method of cognition
and the imperative method of legal regulation;
2) comparative scientific method and dispositive
method; 3) the hermeneutic method of cognition
and the discretionary method of legal regulation.

4. Conclusions

This list of actions is not an exhaustive. It
has a “motivating” nature and involves deploy-
ing a broad and open scholarly discussion in
the domestic scientific society.

The framework, but programmatic, nature
of this article determines that in order to com-
mence the proposed restructuring of theoretical
and methodological foundations of private law
science, it is advisable to lay out the basic, in our
view, directions of such conceptual restructur-
ing. But this process should not be reduced only
to the linguistic and terminological “cleansing”
of our cultural and legal space liberated from
the aggressor. The positive or integrative effect
of such transformations, which are expected
from the ideological “rehabilitation” of domestic
civil law, is much more important than the neg-
ative ones. Only radical, conceptual changes in
civil law theory and methodology can bring us
closer to the European cultural and legal tradi-
tion (Hoffmann, 2016, pp. 181-196).
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KAPIUHAJIbHA PEKOHCTPYKIIISI TEOPETHUYHOI

I METOZIOJIOTTYHOI OCHOBU [IPUBATHOTI'O ITPABA

B YKPATHI: BU3BOJIEHHS BIJI BILTVBIB IOCTKOMYHI3MY
1 POCIMICBKOTO IIOBIHI3MY TOTAJIITAPHOI IIEOJIOTTI

Anxorauis. Mema. [locmijizkeHHsI CTOCYETbCS (DYHIAMEHTATbHUX TUTAHb KOMILIEKCHOI OTIiHKH TIep-
CTIEKTHB TepebyI0BH TEOPETUYHUX 1 METOZOJIOMYHUX 3aca/] BITYN3HSAHOI IIMBLIICTUKY 3 ONJISIY Ha Heo6-
XigHiCTh pilydoro mo36aBieH s IPaBOCBIAOMOCTI Bij PEJIIKTIB PasiHCHKOI 11€010Til, 1110 3ar0CTPIOEThCS
B YMOBaX BCEHAPOHOTO IPOTUCTOSHHsE YKpaiHu 1oBHOMacuTabHilt arpecii 3 6oky Pociiicbkoi Deaepartii.
11i mpo6eMu imeooTi9HOT «caHaIlii» Haloi CycIiabHOI CBiIOMOCTI HabYJIM CYLIIBHOTO XapaKTepy, IPoTe
BOHM HaMOLIbII aKTya/bHI /I CyYacHOl IOPUCIIPYAEHILi.

128



2/2022
THEORY OF STATE AND LAW

Memoou docnidxcenns. Y MeTONOJOTIYHOMY TIaHI TOCTIKEHHST ABJSE COO0I0 CIPOOY KPUTHKK
BILTMBIB MOJIITUYHOI i7I€0JIOTiI HAa MPUBATHONPABOBY HAYKY 3 TIO3UIIii MTPaBOBOi KyJIBTypoJorii. Mosxin-
BOCTI KPOC-KYJIETYPHOTO TIPABOBOTO METOAY OYJIM IIPOIEMOHCTPOBAH] Ha MIPUKJIA/ CHCTEMATHYHOTO aHA-
JIi3y HacaMIIepesl 3aTaIbHOI METOI0JIOTIi MPUBATHOTO TIpaBa abo MUBLIICTHYHOI (himocodil.

Pe3ynvmamu. 1leit anania 3ocepeskeHUI Ha JOCJi/IKEHHI [BOX HATIPSIMiB 3MiCTOBHOI PEKOHCTPYKIIii
1uBiTicTHYHOI Hayku: 1) y cdepi 3aranbHoi MeToz10J10Tii IpuBaTHOTO MpaBa; 2) y cdepi HAYKOBOI HPH-
BaTHONPABOBOi Teopii. Ile mamo 3Mory BUOKpEMUTH /leCATh MPIOPUTETHUX HATIPSIMIB HEBIIKIAMHUX [iii
IS OUMIIEeHHST TIPABOBOI HAYKH Bifl IECTPYKTUBHUX BILUTHBIB BOPO’KOI TOTAJITAPHOI iZI€0JIOTi], 30KpeMa
IMIIEPCHKOI IOKTPUHU TaK 3BAHOTO «pyccKoro Mupas. lleil mepesik He € BuuepnHUM. Bin Mae «MOTHBY-
104nii> Xapakrep i mepeabayae po3ropTaHHs MIMPOKOI Ta BiABEPTOI HAYKOBOI AMCKYCIi Y BiTYUSHAHOMY
HayKOBO-IIPABOBOMY TOBAPHUCTBI.

Bucnosexu. HaliBasxvBiiimii BUCHOBOK I10JIATA€ B TOMY, 1[0 HACTAB YaC IPUIIMHUTHI raHeOHY [IPUCYT-
HIiCTh HAIIOI IOPUCIPY/EHTIii B KYJIBTYPHO-TIPABOBOMY TIPOCTOPI, JIe IOMIHYIOTh PETiKTU MapKCUCTCHKO-
JIEHIHCBKOI 171€0J10Tii, SIKi OTPUMAJIH APYTE KUTTS B JIOHI TOPE3BICHOTO «IIyTiHi3My». M1 MycuMo naperri
MIepeoCMICIUTH BeCh 3MICT BITYM3HSIHOI IIUBLIICTUYHOI Teopii Ta MeTosooril. [l1BibHe 3aKOHOAABCTBO
Ma€ BiAmoBigaTy He juire OyKBi, a il [yXy MPUBAaTHOTO MpaBa. YKpaiHa MOBMHHA MOBEPHYTHCS 0 €BPO-
TeHChKOI KyJIBTYPHO-TTPABOBOI TPA/IHIIIl HE CI0OBAMH, a cCIipaBaMu. MucieHHsT Ha OCHOBI TIPHHITUIIIB TIPH-
POJIHOTO TIPaBa MA€ BUCTYIIATH TIPOTHU (HiToco(dil IPUMITUBHOTO TIO3UTHBI3MY.

KumouoBi cioBa: disiocodist mpupoHOTo TpaBa, Teopist IPUBATHOTO TIPaBa, IUBITICTHYHA METO/I0JIO-
risl, IpaBoBa KyJIbTYPa, TOTAJTiTapHa i/1e0JI0Tis, 3/[0pPOBHii TIIy3]I.
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SPECIFICITIES OF THE APPLICATION
OF PROCEDURAL COERCIVE MEASURES
DURING INQUIRIES IN RESPECT OF JUVENILES

Abstract. Purpose. The purpose of the scientific article is to analyse the existing coercive measures
applied to juveniles during the inquiry. Research methods. The work is performed using general scientific
and special methods of scientific knowledge: dialectical, historical and legal, formal and logical, methods
of hermeneutics, generalization, comparison, etc. Results. An integral part of criminal proceedings is
the protection of the rights of juveniles, the inadmissibility of illegal and unjustified prosecution. The need
to study and summarize those coercive measures that are appropriate for juveniles who commit criminal
offenses makes this article relevant. Improving and establishing in law the most humane precautionary
measures that can fully ensure the rights and freedoms of juvenile offenders will help ensure the best interests
of children in conflict with the law. Emphasis is placed on the existence of a significant number of problematic,
controversial and unresolved issues of the CPC of Ukraine that arise during the application of measures
of procedural coercion against a minor suspect, accused during the inquiry. Conclusions. Procedural
coercive measures are an extreme remedy applied only under certain conditions and circumstances.
Coercive measures include precautionary measures which are regarded as “special sanctions” applied
to a person who has not yet been found guilty by the court. Juveniles who have committed a criminal
offence may be subject to such measures as personal commitment and personal warranty. A transfer under
supervision of parents, guardians, tutors or the administration of a children’s institution is considered to be
a special precautionary measure. The main purpose of procedural coercive measures applied to a juvenile as
a precautionary measure is to exert educational influence on the consciousness and behaviour of the juvenile
offender. It is proposed to add to the list of main measures provided for in article 176 of the CPC of Ukraine
a precautionary measure such as the transfer of a juvenile suspect or accused person under supervision to
parents, guardians, tutors or the administration of a children’s institution.

Key words: coercion, influence, precautionary measure, criminal offense, pre-trial investigation.

1. Introduction

The Criminal Procedure Code provides for
cases in which a person who participates in crim-
inal procedural relations may be subjected to
procedural coercive measures, of which the most
severe are precautionary measures. Precaution-
ary measures are a significant component of pro-
cedural coercive measures, and their use is always
linked to restrictions on the rights and free-
doms of certain categories of persons (suspect,
accused). The law provides for two precautionary
measures that may be applied to a juvenile sus-
pect or accused who has committed a criminal
offence: personal commitment, personal warranty.
An alternative or special precautionary measure
is provided for in the legislation for transferring
ajuvenile suspect or accused person under super-
vision of parents, guardians, tutors.
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Specific aspects of taking precautionary
measures in criminal proceedings were under
the focus of Y.P. Alenin, Y.M. Hroshevyi,
AY. Dubynskyi, O.V. Kaplina, Z.F. Kovryha,
Y.D. Lukianchykov, D.P.  Pysmennyi,
V.V. Rozhnova, S.M. Stakhivskyi, L.D. Udal-
ova, V.I. Farynnyk, O.Y. Khablo, O.F. Vaku-
lenko, S.V. Pastushenko, N.V. Rohatynska,
and others. But now, due to the rapid devel-
opment of criminal procedure under inter-
national child-friendly legislation, the issue
of taking coercive measures against juveniles
during the conduct of an initial inquiry is not
examined.

The purpose of the scientific article is to
analyse the existing coercive measures applied
to juveniles during the inquiry. In order to
achieve this purpose, the following tasks
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should be fulfilled: to describe the concept
of coercion in criminal proceedings and its
place in the criminal justice system; to define
the role of precautionary measures in the sys-
tem of procedural coercive measures; to high-
light the main theoretical and legal basis for
using precautionary measures on juveniles
during an inquiry.

Methodological tools are selected in accord-
ance with the purpose set, the specificity
of the object, and the subject matter of the study.
The work was performed using general scientific
and special methods of scientific knowledge:
dialectical, historical-legal, formal-logical, her-
meneutic methods, generalization, comparison.

The scientific novelty of the publication is
that the research and generalization of coercive
measures applied to juvenile offenders allow
identifying the most effective ones, such as: per-
sonal commitment, personal warranty, transfer
under supervision. The expediency of applying
the listed measures to juveniles who have com-
mitted criminal offences has been analysed. The
study makes proposal to add to the list of pre-
cautionary measures a transfer of a juvenile sus-
pect or accused under supervision of parents,
guardians, tutors or the administration of a chil-
dren’s institution.

2. Peculiarities in the application of meas-
ures of procedural enforcement

Coercion is an inherent feature of the legal
and regulatory mechanism. A procedural coer-
cive measure is an element in the criminal pro-
cedure regulatory mechanism by which the state
implements the requirements of law in a situa-
tion where a person does not fulfil or improperly
fulfils the procedural obligations established
by law (Matskiv, 2008, p. 97). The main factor
determining the necessity of its application is
the possibility of the participant in proceedings
to commit an unlawful act. A coercive measure is
exercised through a system of actions and deci-
sions ensuring the achievement of the objec-
tive of a specific procedural act or the goal
of a certain stage of criminal proceedings or
the accomplishment of the objectives of crim-
inal proceedings in general. But provided that
“no person shall be subjected to unjustified pro-
cedural coercive measures” (art. 2 of the CPC)
(Ukrainian Criminal Procedure Code). There-
fore, coercion is implemented through a system
of measures that are the subject of discussion in
scientific journals.

According to V.M. Kornukov, coer-
cive measures in criminal proceedings are
the totality of all coercive measures provided
for by the rules of criminal procedure law, aimed
at proper performance of tasks of criminal pro-
ceedings and fulfilment by the participants in
proceedings own duties during investigation

and consideration of criminal proceedings
(Kornukov, 1978, p. 7).

Following Blahodyr and Liash, a coercive
measure is an effective remedy against crime
required at different stages of the criminal pro-
cedure (Liash, 2010, p. 32). In addition, they
argue that coercive measures in criminal pro-
ceedings are a type of legal coercive measures
involving the presumed and actual restriction
(deterioration) of the social (including legal)
status for the person subject to coercion and pro-
viding for the coercive threat or the actual neg-
ative effects of material, moral or organizational
nature (Liash, 2010, p. 32).

V.V. Rozhnova defines coercive measures as
the procedural means of State and legal coer-
cion, provided for by criminal procedure law,
applied by the authorized bodies conducting
the proceeding, in a manner clearly defined by
law, against persons, involved in criminal pro-
ceedings, to prevent and stop their unlawful
actions, to identify and fix evidence in order to
successfully fulfil the tasks of legal proceedings
(Rozhnova, 2003, p. 9).

M.A. Pohoretskyi argues that coercive
measures are those provided for in the criminal
procedure law, applied in the manner prescribed
by it by the authorized State bodies and their
officials, provided the presence of grounds
established by law regarding the suspect,
the accused and other participants in the crim-
inal proceedings, and aimed at preventing
and deterring unlawful actions on the part
of such persons, which impede or may impede
with the proper investigation of criminal pro-
ceedings by the bodies of pre-trial investigation
and court (Pohoretskyi, 2007 p.4). We agree
with that view.

The analysis of the provisions of the CPC
in force, the results of scientific research in this
field and the materials of practice, it may be
considered that coercive measures are divided
into precautionary measures (provided for in
art. 176 of the CPC) and measures to support
criminal proceedings (Criminal Procedure
Code of Ukraine, 2012).

3. Peculiarities of measures of procedural
force for minors

As above noted, precautionary measures
by their legal nature are procedural coer-
cive measures. These are certain restraints for
a person suspected or accused of committing
a criminal offence (Sivak, 2014, pp. 294-301).
Although they are applied exclusively by court,
they did not include the factors of punishment
and the attitude of the State towards the indi-
vidual as a perpetrator. The literature review
reveals that the precautionary measures are
“procedural sanctions” (Cherniavskyi, Tsut-
skiridze, Dudarets, 2019, p. 66). Procedural
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sanctions are measures of influence applied to
a person in case of violation of the conditions
of procedural norm and entail certain adverse
(negative) effects (Sivak, 2014, pp.294-301).

The purpose of the application of precau-
tionary measures to juveniles is: to ensure
the normal course of criminal proceedings; to
prevent and remove real and possible obstacles
on the part of the suspect (accused) in proceed-
ings; to ensure the participation of the suspect
(accused) in proceedings if such participation is
required and where he or she arrives as soon as
possible at the place of their conduct; to prevent
the perpetration of further offences by the sus-
pect (accused); the need to neutralize attempts
of the suspect (accused) to create obstacles to
the implementation of the procedural decisions,
as well as educational influence on the juvenile
person (Vakulenko, 2015, p.93).

General  precautionary  measures  in
accordance with the provisions of article 176
of the CPC are: personal commitment; personal
warranty; bail; house arrest; detention (Crimi-
nal Procedure Code of Ukraine). According to
the provisions of article 176 of the CPC, pre-
cautionary measures are applied: during pre-
trial investigations, by the investigating judge
at the request of the investigator agreed with
the prosecutor, or at the request of the prose-
cutor; during judicial proceedings, by the court
at the request of the prosecutor (Criminal
Procedure Code of Ukraine, 2012). The prose-
cutor is the supervisor of this category of pro-
ceedings; in order to ensure maximum respect
for the procedural guarantees by the juvenile
suspect, the accused, he decides independently
on the need to apply a precautionary measure
or verifies the lawfulness and reasonableness
of the relevant decision of the investigator, after
which he submits the decision to be considered
by the investigating judge (Criminal Procedure
Code of Ukraine, 2012).

The CPC of Ukraine states that, in addi-
tion to participants in criminal proceedings
who have the right to initiate precautionary
measures and to take decisions on their appli-
cation, the defence party has the right to do so,
that is, it has the possibility to submit a motion
for a precautionary measure, which justifies
the declared principle of adversarial proceed-
ings in criminal proceedings (Criminal Proce-
dure Code of Ukraine, 2012).

The application of a precautionary measure
to a juvenile requires an individual approach.
Consideration should be given to the age
and psychological characteristics of the under-
aged, the state of health, the type of activ-
ity, the place of residence, the effectiveness
of the measures chosen, and whether the juve-
nile has committed a criminal misdemeanour
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or a crime. Precautionary measures in criminal
proceedings against juveniles should be protec-
tive and educational, but in no way punitive
(Sivak, 2014, pp.294-301).

Letter 223-1134/0/4-13 of the High Spe-
cialized Court of Ukraine for consideration
of civil and criminal cases of July 18, 2013
explicitly states that criminal proceedings
against juveniles shall be conducted in accord-
ance with the general procedure, taking into
account the particularities provided for in
Chapter 38 of the CPC, and in compliance with
the principle of ensuring the exercise by juve-
niles of the right to enjoy additional guarantees
established by domestic law and international
treaties (Letter of the Supreme Specialized
Court of Ukraine for consideration of civil
and criminal cases, 2013). This approach is con-
sistent with the provisions of the main interna-
tional legal instruments in the field of the rights
of the child.

In particular, article 3 of the UN Convention
on the Rights of the Child defines that “in all
actions concerning children, the best interests
of the child shall be a primary consideration”,
and article 37 stipulates that “no child shall be
subjected to torture or other cruel, inhuman or
degrading treatment or punishment” (Conven-
tion on the Rights of the Child, 1989). Further-
more, para. 54 of the UN Guidelines for the Pre-
vention of Juvenile Delinquency (the Riyadh
Guidelines) stipulates that “no child or young
person should be subjected to harsh or degrad-
ing correction or punishment measures at home,
in schools or in any other institutions” (Guide-
lines for the Prevention of Juvenile Delin-
quency (Riyadh Guidelines), 1990). Finally,
para. 5.1. of United Nations Standard Minimum
Rules for the Administration of Juvenile Justice
(“The Beijing Rules”) provide that the juvenile
justice system shall emphasize the well-being
of the juvenile and shall ensure that any reac-
tion to juvenile offenders shall always be in pro-
portion to the circumstances of both the offend-
ers and the offence (United Nations Standard
Minimum Rules for the Administration of Juve-
nile Justice, 1985).

As already mentioned, during pre-trial
investigation of criminal offences (including
those committed by juveniles), precaution-
ary measures such as personal commitment
and personal warranty (Criminal Procedure
Code of Ukraine, 2012) are permitted.

Personal commitment is a precaution-
ary measure, implying restriction of the right
of a suspect or accused person to freedom
of movement, free choice of residence or stay by
submission on the suspect, accused of an obli-
gation to perform duties imposed on him or her
by the investigating judge, court as specified in
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part 5, article 194 of the CPC (Cherniavskyi,
Tsutskiridze, Dudarets, 2019, p.44; Criminal
Procedure Code of Ukraine, 2012).

It should be noted that part of the scien-
tific community considers personal commit-
ment to be ineffective, as there is no aware-
ness and understanding of its importance to
the juvenile person. Vakulenko believes that
personal commitment is based on the effect
of fear of punishment (Vakulenko, 2015, p.98).
Tarasova argues that the purpose of the pre-
cautionary measure is prevention, avoidance
of undesirable behaviour, and not intimidation
of a juvenile person, since the precautionary
measures do not constitute punishment (Taras-
ova, 2012, p.155).

Personal warranty is a precautionary meas-
ure, implying the provision by persons whom
the investigating judge considers to be a cred-
ible written undertaking that they shall be
entrusted for the performance by a suspect or
accused person of the duties assigned to him
or her, according to article 194 of the CPC
of the Ukraine, and undertake, if necessary, to
deliver him or her to the pre-trial investigation
body or to the court at short notice (Chern-
iavskyi, Tsutskiridze, Dudarets, 2019, p.44;
Criminal Procedure Code of Ukraine, 2012).
Personal warranty is grounded on the fact that
other persons, guarantors, who mainly have
personal or service ties with the person they
vouched for, and can influence him morally, are
responsible for his or her behaviour (Chern-
yavsky, Tsutskiridze, Dudarets, 2019, p. 45).

Moreover, the use of personal warranty
shows how high legal culture in society is
and whether it is possible to involve the public
in the rehabilitation of juvenile offenders. Such
persons should be specially trusted primarily by
the juvenile offender and not only by the court.
Moreover, the presence of “effect of shame”
(that you will not justify trust; that others are
responsible for you; that you cannot keep your
words). It should be added that such a precau-
tionary measure is not of a deterrent character,
as well as personal commitment (Rogatynska,
Kolodiichuk, 2018, p.178).

In addition to the above-mentioned pre-
cautionary measures, juvenile suspects or
accused persons may be subject to a special
precautionary measure, such as the transfer
of juveniles under the supervision of their par-
ents, guardians or tutors, in case of juveniles
being brought up in a children’s institution,
their transfer under supervision of the admin-
istration of the institution (Criminal Proce-
dure Code of Ukraine). It consists of a written
undertaking by any of those persons or a repre-
sentative of the administration of the children’s
institution to ensure that the juvenile suspect

or accused person is brought before the inves-
tigator, the prosecutor, the investigating judge,
the court, if necessary, as well as his or her good
conduct. The transfer under supervision of par-
ents and other persons is possible only with
their consent and the consent of the juvenile
suspect or accused. A person who undertook
to conduct supervision, shall have the right to
refuse further fulfilling of this obligation, upon
giving a notice thereon in advance (Criminal
Procedure Code of Ukraine, 2012).

O.F. Vakulenko believes that such spe-
cial precautionary measure, transfer under
the supervision of parents, guardians, tutors,
administration of the children’s institution,
is the most effective precautionary measure
for juvenile suspects, accused (Vakulenko,
2015, p.96). This is due to the provision
of the so-called Beijing Rules (United Nations
Standard Minimum Rules for the Administra-
tion of Juvenile Justice), which stipulate that
no juvenile shall be removed from parental
supervision, whether partly or entirely, unless
the circumstances of her or his case make this
necessary (United Nations Standard Minimum
Rules for the Administration of Juvenile Jus-
tice). Within the family, the parents have not
only the right but also the responsibility to care
for and supervise their children. The separa-
tion of children from their parents is a measure
of last resort, and may be resorted to only when
the facts of the case clearly warrant this grave
step (for example child abuse) (United Nations
Standard Minimum Rules for the Adminis-
tration of Juvenile Justice). S.V. Pastusheko
believes that “a person (or persons) supervising
a juvenile suspect or accused, should have his
or her respect, be his or her authority, deal with
the problems of the teenager, ensure control
over his or her behaviour and the like” (Pas-
tusheko, 2017, p.128).

The difficulties of transferring a juvenile
suspect or accused person under the super-
vision, such as the complexity of the proce-
dure of application; lack of understanding
of the rights and obligations that should be
respected by the “supervisors” etc. The analysis
of this special precautionary measure enables
to conclude that the list of basic precautionary
measures provided for in article 176 of the CPC
should be added.

It should be noted that a temporary pre-
cautionary measure is the detention of a person
(the CPC, art. 176) (Criminal Procedure Code
of Ukraine). A person who commits a crimi-
nal misdemeanour is detained for a maximum
of three hours from the moment of actual deten-
tion. The authorized official who has carried out
detention and the person conducting the initial
inquiry shall immediately inform the person, in
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alanguage he or she understands, of the grounds
for the detention and of the criminal offence for
which he or she is suspected of having com-
mitted, and explain his or her right to have
a defence counsel, to receive medical assistance,
to give explanations, to give evidence or not to
say anything about the suspicion against him or
her, to inform other persons immediately of his
or her detention and whereabouts in accordance
with the provisions of the CPC of Ukraine, to
demand that detention be verified and other
procedural rights (art. 298-2) (Criminal Proce-
dure Code of Ukraine).

A juvenile offender may be detained
and imprisoned only if the juvenile is suspected
oraccused ofagrave crime or exceptionally grave
crime, provided that the application of another
precautionary measure will not prevent the risks
provided for in article 177 of the CPC (Crimi-
nal Procedure Code of Ukraine).

An analysis of the legislative provisions in
force and their use enables to assert the CPC
of Ukraine does not regulate a significant num-
ber of problematic, controversial and unre-
solved issues, arising due to application of coer-

cive measures to a juvenile suspect or accused
person during an initial inquiry.

4.Conclusions

Procedural coercive measures are an extreme
remedy applied only under certain conditions
and circumstances. Coercive measures include
precautionary measures which are considered
“special sanctions” applied to a person who has
not yet been found guilty by the court. Juveniles
who have committed a criminal offence may be
subject to such measures as personal commitment
and personal warranty. A transfer under supervi-
sion of parents, guardians, tutors or the admin-
istration of a children’s institution is considered
to be a special precautionary measure. The main
purpose of procedural coercive measures applied
to a juvenile as a precautionary measure is to
exert educational influence on the consciousness
and behaviour of the juvenile offender. It is pro-
posed to add to the list of main measures provided
for in article 176 of the CPC of Ukraine a precau-
tionary measure such as the transfer of a juvenile
suspect or accused person under supervision to
parents, guardians, tutors or the administration
of a children’s institution.
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OCOBJNBOCTI 3BACTOCYBAHHA 3AXO/1IB
ITPOOECYAJIbHOI'O IIPUMYCY
I YAC IPOBEAEHHA JISHAHHSA OO0 HEIIOBHOJITHIX

Anorauis. Mema cmammi. MeTol0 HAyKOBOI CTaTTi € aHAJI3 HASBHUX 3aXO0/IiB MPOIECYaIbHOTO MPU-
MyCY, 1[0 3aCTOCOBYIOTHCS /10 HENOBHOJITHIX IIiJi 4ac MPOBe/eHHs Ai3HaHHSA. Memoou 00cnioicenHs.
PoboTa BUKOHAHA 3 BUKOPHCTAHHSM 3arajlbHOHAYKOBUX Ta CIEI[AbHUX METOJB HAYKOBOTO Mi3HAHHSI,
TaKUX SIK: JIQJIeKTUYHUH, iCTOPUKO-TIPABOBU, (DOPMATIBHO-JIOTIYHUIL, METOU T€PMEHEBTUKHU, y3araib-
HeHH4, TT0piBHAHHA Tolo. Pesyrvmamu. Heix'eMHOIO 4aCTHHOIO KPUMiIHAJILHOTO CY/IOYMHCTBA € 3aXUCT
[PaB HEMOBHOJITHIX, HEAOYCTUMICTh HE3aKOHHOTO, HeOOIPYHTOBAHOTO MPUTATHEHHS iX 10 KPUMiHAb-
HOI BianoBigassHOCTi. HeoOXiHICTD HOCTi/UKEHHS | y3araJbHEHHsT THX 3aXO0/[iB [POIECYATbHOTO TTPHMY-
Cy, SIKi € JIOPEUHUMU Y 3aCTOCYBAHHI /10 HETIOBHOJIITHIX, 1[0 BYMHAIOTh KPUMIHAJIbHI TIPOCTYIKH, 1 3yMO-
BWJIa aKTYaJbHICTh JaHOI CTaTTi. YIOCKOHAJIEHHSI Ta 3aKpillJIEHHs Ha 3aKOHOAABYOMY PiBHI HaliOisibi
IyMaHHUX 3alI001KHUX 3aXO0/iB, Ki IIOBHOK MiPOI0 MOKYTh 3a0€3I1€YNTH [PaBa i CBOO0IU HEIIOBHOJIITHIX
[PaBOIOPYIIHUKIB, CIPUATUMYTD 3a0e3MeYeHHI0 HaliKpaluX iHTepeciB AiTel, 1mo nepebyBaoTh y KOH-
Gaikri 3 3akonoM. HarosomneHo Ha HasBHOCTI 3HAYHOI KIJIBKOCTI TIPOOIEMHHEX, CIIPHUX Ta HEBPETYJIbO-
Barux KIIK Ykpaiuu nuranb, 110 BUHUKAIOTH ITi/[ YaC 3aCTOCYBAHHS 3aXO/IiB TPOIIECYATBbHOTO IPUMYCY
I[0/I0 HEMOBHOJITHBOTO T1i/[03PI0BAHOT0, 0OBMHYBAYEHOTO il Yac JAi3HaHHs1. Bucnoeku. 3axomu mporie-
CyaJIBHOTO TIPHMYCY € KPailHIMHU 3aX0[aMH BILTHBY, IO 3aCTOCOBYIOTHCS 34 MEBHUX YMOB Ta OOCTABUH.
[0 3aX0/IiB IIPOIECYATLHOTO MPUMYCY BIIHOCATD 3al00IKHI 3aX0/H, SKI BBAKAIOTHCS <«CICIiaJbHUMU
CAHKIIISIMU», 1[0 3aCTOCOBYIOTHCSI 10 OCOOM, SIKY 1Ile He BUSHAHO BUHHOIO cynoM. 11010 HemoBHOMITHIX,
SIKi BYMHIJIM KPUMIHAIBHUH IPOCTYIIOK, TO OMYCKAETHCS 3aCTOCYBAHHS TAKHX 3aMOODKHUX 3aXO0IB, SIK
ocobucte 30608’s13aHHsI Ta ocobucTa nmopyka. CreniabHUM 3a110015KHIM 3aX0/I0M BBAKAEThCS MEPEIaHHs
i1 Har/s 6aThKaM, OMKyHaM, MIKJIyBaJIbHUKAM YK afAMiHicTpamiil AuTsa4yoi ycTaHoBu. [0JI0BHUM 3aBaH-
HSIM [POIECYATBHOTO MPUMYCY, 110 3aCTOCOBYETHCS JI0 HEMOBHOJITHBOTO Y BUIJISI 3a1001KHOTO 3aX0-
1y, € BUXOBHMH BIUINB Ha CBi/[JOMICTh Ta TMOBE/IIHKY HETOBHOJITHBOTO MpaBonopymHuka. [Ipononyerses
JOJIATH JI0 TIEPEiKy OCHOBHMX 3amobGiKHUX 3axoiB, nepeabavenux cr. 176 KITK Ykpainu, Takuii 3amo-
GiskHUMI 3aXifl, SIK TIepelaHHs HEMOBHOMITHBOTO Mi03PIOBAHOr0, 0OBUHYBAYEHOTO IMifl HAIJIsA GaThbKaM,
OTIiKyHaM, HiKTyBaJbHUKAM U aIMiHICTpaIlii INTSIO] YCTAaHOBH.

Kiio4oBi ci10Ba: IpuMyc, BILUIUB, 3a001KHIN 3aXi/l, KpUMIHAIBHUIA TPOCTYIIOK, I0CYA0BE PO3CIIiILY-
BaHHS.
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INTERNATIONAL LAW FUNDAMENTALS
OF JUDICIAL STATE IMMUNITY
IN THE CONTEXT OF WARFARE

Abstract. The purpose of the article is to study international law approaches which determine
both restrictions and opportunities concerning legal and legitimate overcoming of the states’ absolute
immunity barrier in warfare.

Research methods. The article is grounded on inductive reasoning: its epistemological capabilities
were supplemented, and cognitive limitations were balanced by applying a set of methods of studying
judicial immunity phenomenon, i. e., system analysis, comparative law, trends extrapolation.

Results. Attention is focused on key aspects of the Supreme Court’s Opinion regarding judicial
immunity of the foreign state in the civil case of compensation for damage caused to the natural person
and her children in connection with the death of her husband and the father of children as a result
of such state armed forces’ actions. Its provisions and conclusions determined the advisability of studying
the relevant rules related to the immunity of the states and actions of its armed forces of the European
Convention on State Immunity (1972), commentary of the International Law Commission to the United
Nations Convention on Jurisdictional Immunities of States and Their Property (2004), long-term disputes
between Italy and Germany concerning compensation for damage caused by army’s actions during World
War II and the appropriate 2012 International Court of Justice decision as well as gaps and imperfection
of the Ukrainian legislation in terms of immunity of states and their property.

Conclusions. Ensuring a proper level of natural persons rights and legitimate interests protection
violated by armed forces of the foreign state is challenging within both its absolute judicial immunity
and restrictive immunity in some civil proceedings. It is necessary to consider the degree of freedom to
exercise sovereign rights by a foreign state in the broader context of fundamental principles, peremptory
norms of international law (jus cogens). Deliberate violation of them may result in denial or restriction
of its rights, incl. to judicial immunity, lawfully. Applying of the foreign state’s immunity “ignoring”
concept is quit non-standard approach for overcoming the legal barrier of its absolute judicial immunity
in the civil case of compensation for damage caused to the natural person in the context of armed forces’
actions and delicti exception.

Key words: judicial immunity, foreign state, compensation for damage.

1. Introduction

In the context of prolonged hostilities
maintained by the armed forces of two or more
states, the scale of the socially significant issue
of the legal protection of the fundamental per-
sonal non-property right — the right to life
of both civilians and the military, is increasing
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every day. Consequently, the pre-existing prob-
lems become aggravated, and emerging ones
are actualized in terms of international public
and private international laws. They concern
the jurisdictional immunity of states in general
and its integral component — judicial immu-
nity — in particular.
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The above necessitates the statement
of the article’s purpose, which is the review of inter-
national law approaches that determine restric-
tions and opportunities for the legal and legitimate
overcoming of the barrier of absolute immunity
of states in the context of hostilities.

Toachieve the purpose, itisadvisable torefer to
the conventions on immunities of states and their
property developed by international organiza-
tions, the relevant laws of Ukraine, the decisions
of the courts of Ukraine and the International
Court of Justice, as well as scientific publica-
tions of domestic and foreign lawyers, such as
Yu.V. Cherniak, D.O. Koval, B.A. Boczek.

2. Interstate disputes between Ukraine
and Russia within institutional and ad hoc
arbitration

Along with the military actions in Ukraine,
there are ensuing legal processes with the need
to resolve organically related issues of state
sovereignty and jurisdiction. They are taking
place between Ukraine and Russia (herein-
after referred to as “the foreign state”) in line
with legal processes within both institutional
and ad hoc arbitration. Thus, in 2019, the WTO
Dispute Settlement Body decided to prohibit
the transit of goods from Ukraine across the ter-
ritory of the foreign state. At the same time, for
the first time in interstate disputes, it applied
sub-clause III clause b of Art. XXI GATT which
provides that nothing in the agreement shall
be construed to prevent any contracting party
from taking any action which it considers nec-
essary for the protection of its essential security
interests taken in time of war or other emer-
gency in international relations.

Therefore, on February 21, 2020, the ad
hoc Tribunal, established under Annex VII to
the 1982 United Nations Convention on the Law
of the Sea, delivered a judgment that started
a new chapter in the judicial confrontation
between Ukraine and the Russian Federation
regarding jurisdiction in the Dispute Concern-
ing Coastal State Rights in the Black Sea, Sea
of Azov, and Kerch Strait (Koval, 2021, p. 7).

It is interesting to note that these dis-
putes were adjudicated between legally equal,
sovereign subjects of international law. At
the same time, one of the issues on the agenda
of the state and society is the availability of via-
ble legal opportunities for private law entities
to file lawsuits against the foreign state in
the courts of Ukraine following consequences
the of actions of the latter’s army, which led to
the death of citizens of Ukraine, personal inju-
ries, and destruction or damage to property.

3. Judgement of the Supreme Court on
the foreign state’s judicial immunity

On April 14, 2022 the Civil Court of Cas-
sation, as part of the Supreme Court, adopted

aruling in case Ne 308/9708,/19, which deserves
attention in terms of the implemented concep-
tual and legal approaches to the issue of state
judicial immunity.

The materials published on the official web-
site of the Supreme Court set out the essence
of the case where the plaintiff, acting in her
own interests and on behalf of young chil-
dren, appealed to the Ukrainian court with
a claim to the foreign state for compensation for
moral damage caused to her and her children
in connection with the death of her husband
and father of her children as a result of the armed
aggression of the foreign state on the territory
of Ukraine (Supreme Court, 2022).

The court of cassation adopted such a deci-
sion because the court of original jurisdiction
and the court of appeals had issued a ruling
based on established legal fundamentals regard-
ing the absolute nature of the judicial immunity
of the foreign state. This approach is enshrined
in part 1 of Art. 79 of the Law of Ukraine “On
Private International Law” dated June 23, 2005
Ne 2709-1V, which, at the same time, provides for
narrowing the scope of absolute judicial immu-
nity of a sovereign state in view of the norms
of an international treaty or the law of Ukraine.

Justifying its opinion, the Supreme Court
referred to the European Convention on State
Immunity, adopted by the Council of Europe
on May 16, 1972 (Council of Europe, 1972)
and the United Nations Convention on Juris-
dictional Immunities of States and Their Prop-
erty, adopted by the UN General Assembly res-
olution 59/38 on December 2, 2004 (not yet in
force as of May 2022) (United Nations, 2004).
However, Ukraine is not a party to any of these
conventions, but they reflect, in the opinion
of the Supreme Court, “a trend in the develop-
ment of international law regarding the recog-
nition of certain limits within which a foreign
state is entitled to invoke immunity in civil pro-
ceedings” (Supreme Court, 2022). In addition,
the resolution contains a potentially construc-
tive generalization for the citizens of Ukraine
that both conventions “provide that a State
cannot invoke immunity from jurisdiction
before a court of another State which is other-
wise competent in a proceeding which relates
to injury to the person, if the act or omission
occurred in whole or in part in the territory
of that other State and if the author of the act or
omission was present in that territory at the time
of the act or omission. (Supreme Court, 2022).

4. Conceptual and legal approaches to
international treaties on state immunity

In this context, specific conceptual and legal
aspects are worth discussing to understand
whether there may be counter-arguments that
are capable of criticizing the reasoning and con-
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clusions of the Supreme Court. Thus, the over-
all interpretation of the norms of the 1972
European Convention does not allow ignoring
its 31%t article, the disposition of which links
the immunity of a contracting state and actions
of its army that is completely correlated with
the essence of the court case. Consequently, this
article clearly states the preservation of immu-
nity by a contracting state regardless of any
actions of its armed forces when on the terri-
tory of another Contracting State (Council
of Europe, 1972).

Given the lack of a similar norm in the 2004
UN Convention, the military aspect can be
considered to be present latently and closely
related to the new, at that time, conceptual
approaches in international law. In particu-
lar, the report of the 1990 International Law
Commission to the UN General Assembly on
personal injuries and damage to property (ini-
tially — Art. 13) referred to the introduction
of the concept of a “non-profit civil offence”
and the responsibility of a State to pay pecu-
niary compensation for damage caused by acts
or omissions attributable to that State (United
Nations, 1993).

In addition, the commentary of the Interna-
tional Law Commission of 1991 to the draft arti-
cle highlights the same issue as an exception to
the general rule on State immunity in the field
of civil liability for acts that caused bodily harm
(article 12 “Personal injuries and damage to
property”). The determining principle of this
exception is territoriality, which:

a) locates the locus delicti commissi
and the presence of the author of the act or
omission within the territory of the State
of the forum, which acquires court jurisdiction.
While immunity has been maintained for acts
jure imperil, it has been rejected for acts jure
gestionis;

b) excludes cross-border delicts from
the scope of art. 12; furthermore, as stated in
paragraph 7 of the commentary, it is clear that
cases of shooting or firing across a boundary
or of spill-over across the border of shelling as
a result of an armed conflict are excluded from
the areas covered by article 12. The above pro-
vision could become actual within the theoret-
ical and legal model of filing lawsuits by domes-
tic subjects of private law against Belarus, from
the territory of which the shelling of the ter-
ritory of Ukraine was carried out. Following
para. 3 of the commentary, since the damaging
act or omission has occurred in the territory
of the State of the forum, the applicable law is
clearly the lex loci delicti commissi and the most
convenient court is that of the State where
the delict was committed. On the one hand,
such an approach emphasizes the private-law
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nature of relations with a foreign element,
which are covered by the scope of art. 12
and mainly concern death as a result of an acci-
dent, personal injuries or damage to property
as a result of a traffic accident. On the other
hand, the scope of this article was intended to
be sufficiently broad to cover intentional phys-
ical harm or even murder (United Nations,
1994).

Both above conventions are designed to
unify legal norms on functional or limited
immunity of a state in the legal relations
where it enters not as a sovereign subject
of international law, which is equal with other
states (par in parem non habet imperium),
but as a participant in private relations with
a foreign element (in particular, commercial,
investment) which are axiomatically based
on the legal equality of the parties, free will,
and property independence.

5. Gaps and shortcomings of the legisla-
tion of Ukraine

Given the importance of the institute
of functional immunity and the fact that
Ukraine is not a party to any of the mentioned
conventions, the adoption of a law to ensure
the rights and interests of the Ukrainian state
and its citizens could be a theoretically logical
step in law-making. The use in the previous
statement of “theoretically” and conditional
“could” means that such the relevant law is still
not available in the legislation of Ukraine.

There was an uncertain attempt in 2015,
but the draft Law of Ukraine “On jurisdictional
immunities and liability of foreign states”, dated
March 16, 2015 Ne 2380, was not even included
in the agenda of the Parliament. As the explan-
atory note stressed, the draft law was intended
“to regulate the liability of foreign states, enter-
prises, institutions and organizations owned by
foreign states directly or indirectly, including
for cases of damage to property and/or health
of citizens of Ukraine, as well as legal entities —
residents of Ukraine” (Petrenko, 2015).

Without a systematic, legally verified
approach, the domestic legislator takes fragmen-
tary measures, which result in the consolidation
of erroneous norms in the laws of Ukraine. In
particular, Art. 32 of the Law of Ukraine “On
Production Sharing Agreements” enshrined that
the agreements with the participation of a for-
eign investor provide for the waiver by the state
of judicial immunity, immunity from provisional
remedy, and enforcement of the court deci-
sion. Two years after the law’s entry into force,
the Constitutional Court of Ukraine approved
a decision the quintessence of which is that
the state is entitled to waive immunity in civil
relations, including foreign economic and busi-
ness. At the same time, a waiver of the immu-
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nity, judicial as well, by the state, which is fixed
in art. 32 and obligatorily enshrined in produc-
tion-sharing agreements, should be recognized
as unconstitutional (Decision of the Constitu-
tional Court of Ukraine in the case on the con-
stitutional petition of the People’s Deputies
of Ukraine on the compliance of the first part
of Article 5, part three of Article 6, Article 32
of the Law of Ukraine “On production sharing
agreements” to the Constitution of Ukraine
(case on production sharing agreements) in
the case Ne 17-pi1/2001 of December 6, 2001
(Constitutional Court of Ukraine, 2001)).

6. Judgments of the International Court
of Justice and disputes between Italy and Ger-
many concerning post-war reparations

In the development of the above, the issue
of the availability of alternative provisions,
which would act as a legal and legitimate basis
for the courts of Ukraine to overcome the bar-
rier of absolute immunity of the foreign state,
emerges full-blown. An analysis of some deci-
sions of the International Court of Justice
and the European Court of Human Rights
allowed Supreme Court Judge Yu.V. Cherniak
to conclude that “there is currently no recogni-
tion of the fact of limiting the immunity of a for-
eign state in the case of its serious violation
of human rights and commission of an interna-
tional crime in the state of the forum” (Cher-
niak, 2022).

Having posted a photo of the Nazi mas-
sacre of civilians in Italy in 1944 on the last
day of April 2022, Deutshe Welle again turns
to the problem of a long-running dispute
between Germany and Italy over WWII rep-
arations. Consequently, despite the judgment
of the International Court of Justice, the Ital-
ian courts still accept civil claims of the German
Reich’s violation of the rules of international
humanitarian law from 1943 to 1945 and ren-
der judgment in favor of the plaintiffs, ignoring
the judicial immunity of Germany (Deutsche
Welle, 2022).

The proceedings before the International
Court of Justice in the case of Germany v. Italy
and the 2012 judgment covered a set of issues
with regard to judicial immunity, compulsory
measures against German property, recognition
court decisions of a third State, namely Greece, as
compulsory in the territory of Italy. As for the lat-
ter point, it clearly enough that Germany justified
its jurisdictional immunity to make it impossible
for “Greek citizens to attempt to enforce in Italy
the judgment rendered by the Greek court on
the massacres committed by German military
units during their withdrawal in 1944” (General
Assembly of United Nations, 2013).

An important conceptual and legal empha-
sis in this decision is to separate two issues:

the nature of the state’s actions, which became
the basis for the claim, and the judicial immu-
nity of the state — the principles and rules on
immunity do not take into account the nature
of the State’s actions, even illegal, obviously
criminal.

The quintessence of the opinion
of the Supreme Court is that a dispute between
a citizen of Ukraine and a foreign state (at
the same time, the Supreme Court uses
the concept of “a foreign country”) can be con-
sidered and resolved by the court of Ukraine
as a proper and competent court in the case
of a tortious exception (Supreme Court, 2022).
At the same time, the court of Ukraine, in con-
sidering the case where a foreign state is iden-
tified as the defendant, has the right to ignore
the immunity of this country and consider
cases on compensation for damage caused to
an individual as a result of its armed aggression
on a lawsuit filed against this foreign country
(Supreme Court, 2022).

By relying on this formulation, on the one
hand, there is recognition of the immunity
of a foreign state and, on the other hand,
the application of the procedural and legal
concept of its “ignoring”, which is the basis
for resolving the issue of international juris-
diction of the case that combines fac-
tual and legal aspects of compensation for
moral damage, tort exception, and actions
of the army of a foreign state.

7. Peremptory norms of international law
and State immunity

Seizing room for extrapolating the concep-
tual principles of other areas of international
law to the article scope, one can refer to the law
of treaties. In the well-known Vienna Conven-
tion of 1969, it is worth paying attention to arti-
cles 52 and 53. They state that a treaty is void if
its conclusion has been procured by the threat
or use of force in violation of the principles
of international law embodied in the Charter
of the United Nations and if it conflicts with
a peremptory norm of general international law.

The standpoint of the Polish specialist in
international law remains relevant to this day.
He emphasizes that, in case of the state’s viola-
tion of peremptory norms jus cogens, it may be
denied the exercise of rights, in particular, to
recognition, reservations to treaties, and extra-
dition (Boczek, 2005, p. 19). The universally
recognized values underlying the modern inter-
national legal order include: sovereign equal-
ity of states, waiver of force or threats of force
against, inter alia, political independence, invi-
olability of state borders, territorial integrity,
non-interference in internal affairs, respect for
human rights and fundamental freedoms — this
list is not exhaustive.
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8. Conclusions

Summarizing the above, we can make a gen-
eralization: it is challenging to ensure an ade-
quate level of protection of the rights and legit-
imate interests of citizens violated by the armed
forces of a foreign state by litigation within
the institutions of both its absolute jurisdic-
tional, incl. judicial, and functional or limited
immunity.

Ignoring the right of a specific subject,
within the scope of this article — the foreign
state, to judicial immunity, which emerges from
the international legal principles of sovereignty,
may seem a debatable conceptual approach. At
the same time, the degree of freedom to exercise
such a right by a foreign state is theoretically
possible and also should be practically addressed
in the broader context of fundamental principles
and peremptory norms of international law (jus
cogens). Consequently, a conceptual approach

of a foreign state to exercise the right to judi-
cial immunity in the case of a deliberate viola-
tion of the mentioned fundamental principles,
peremptory norms of international law (us
cogens) enshrined, in particular, in the Charter
of the United Nations, the Declaration on Prin-
ciples of International Law concerning Friendly
Relations and Co-operation among States
of 1970, the Helsinki Final Act of 1975, seems
legally justified.

One needs hardly apply the methodol-
ogy of legal forecasting to obtain an answer to
the question whether there are prospects for
obtaining the consent of a foreign state to take
measures by domestic courts to provide claims
and further enforcement of court decisions in
civil cases on claims for violation of personal
non-property and property rights and interests
of peaceful citizens. It leaves these issues open
and intensifies the necessity to conduct further

to the refusal or restriction of the power  research.
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MIKHAPO/THO-ITPABOBI 3ACA/IU CYZIOBOTI'O IMYHITETY JIEPKAB
Y KOHTEKCTI BIICbKOBUX JIIi1

Anorauis. Memoto cmammi € PO3KPUTTSI MIXKHAPOJHO-IIPABOBUX IIiIXO/IIB, 1[0 3YMOBJIOIOTH SIK
0OMEKEHHST, TAK | MOKIIMBOCTI JJIST JIETATBHOTO 1 JIETITUMHOTO MOZIOJIAHHST 6ap’epy abCOMOTHOTO iMyHiTe-
TY JiepsKaB Y KOHTEKCTI BifiCbKOBUX JIill.

Memoou docaidscenns. B ocHOBY CTATTI TOKJIaZEHO iHIYKTUBHUN METOJ Ti3HAHHS, HOTO THOCEOJI0-
TiYHI MOXKJIMBOCTI OTIOBHEHO, a T3HABAIbHI 0OMEKEHHST KOMIIEHCOBAHO IIISIXOM 3aCTOCYBAHHS CYKYTI-
HOCTi METOZiB /IOCJI/PKEHHS 11PaBOBOTO (DeHOMEHY CYI0BOTO IMYHITETY, 30KpeMa CUCTEMHOTO aHAaJIi3Yy,
MOPiBHSIBHO-TTPABOBOTO METO/TY, EKCTPATIOJISAIT TPEHIIB.

Pesyﬂbmamu YBary ccl)OKyCOBaHo Ha KJTIOYOBUX aclieKTax moctaHoBu BepxosHoro Cyny momo cyo-
BOTO iMYHITETY iHO3EMHOI ICP:KaBH B IIBLIbHIiE cnpaBl po BI/IIJ_IKOI[yBaHHH UIKO/IH, 3aBJAOL piznuumiii
0co0i Ta il giTsiM y 3B’s13Ky i3 3arubesniio il 4os1oBiKa ii 6arbka aiTeit yHacmuox iit apMii Takoi JIepHKABHU. fi
TIOJIOKEHHST Ta BUCHOBKU 3YMOBUJIN JIOTIIJTbHICTD JIOCITI/IZKEHHS HOPM TI0/I0 IMYHITETY JeP:KaB i [iii IXHixX
30poliHKX cul, peJieBaHTHUX EBPOIIEiichbKiil KOHBeHILT po iMyHiTeT fepxas 1972 p., komenrapis Komicii
3 MixkHapozHoro mpasa 110 Konsentii OOH mpo opucauKItiiHi iMyHiTeTH Aep:kaB Ta iX BJTacHiCTb, 6arato-
pivauX cropiB Mixk HimeuunHoto Ta [Tami€eio mozo BimmKoayBaHH MIKO/H, 3aBAAHOI AisMu apMii y Jlpy-
Tiil cBiTOBI BiiiHi, Ta BignosinHoro pimenus Mixnapoauoro Cynay 2012 p., a TakoX IPOTaIVH i HEI0iKIB
3aKOHO/IABCTBA YKpAiHU 3 MUTAHb IMYHITETY JIepKaB Ta iX BJIACHOCTI.

Bucnogxu. 3abe3redents HAJIEKHOTO PIBHSI 3aXHCTY MOPYIIEHUX 30POHHUMU CHJIAMH 1HO3eMHOI
JIepKaBK TIpaB 1 3aKOHHUX iHTepeciB (isuuHux 0ci6 y HUBIIBHOMY MPOIEC B MEKaxX IHCTUTYTIB ii SK
abCOJIIOTHOTO CY/I0BOTO, TaK i (QyHKIIOHAIBHOTO Yn 0OMeReHOro iMyHiTery € npobiemarudaum. Cry-
HiHb CBOOOAN Ha peaisalliio iHO3eMHOIO ePKaBOI0 CYBEPEHHIIX TpaB HeoOXIHO po3IIAfaT! B GimbI
UIMPOKOMY KOHTEKCTi (hyHAaMEeHTaIbHNX NPUHIUIIB, IMIIEPATHBHIX HOPM MiXKHAPOJHOTO HpaBa (jus
cogens). Ix caizome TOPYIICHHST MOKE MaTH HACJIIZIKOM HpaBOMlpIIy Bl[[MOBy a60 oOMexeHHs i pas,
30KpeMa if Ha Cy/IoBUIl iMyHiTeT. 3aCTOCYBaHHSI KOHIIEMIIIT «irHOPYBaHHS» IMYHITETY iHO3eMHOI JieprKa-
BU B [UBUIbHIN CIIPaBi PO BIAIIKOAYBAHHSI MIKO/M, 3aBAaHOI (iznuHiil 0cobi, y KOHTeKCTI it 36poii-
HUX CUJI Ta JIEJIKTHOTO BUHSITKY € JOCHTD HECTAHIAPTHUM ITiIX0IOM JIJIsI TIO/[0JIAHHST [IPABOBOTO Gap’epy
a0COJIIOTHOTO CY/I0BOTO IMYyHITETY.

KuiouoBi ciioBa: cy10B1il iMyHiTeT, iHO3eMHa /IepKaBa, BiIIKOLYBAHHST KO/
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DIGITAL ASSETS RIGHTS
IN THE LIGHT OF WESTERN SANCTIONS
AGAINST THE RUSSIAN FEDERATION

Abstract. The purpose of the article is to conduct a scientific analysis of Western sanctions policies
against the Russian Federation concerning the digital assets market, free flow of crypto-currencies with
the participation of Russian legal entities and individuals, their scope, and potential effectiveness.

Research methods. The study is based on general scientific and special methods of scientific
knowledge, namely, methods of analysis and synthesis, forecasting and modeling methods.

Results. In the article, the author presents a comprehensive view of current regulative approaches
taken in Western countries, namely the United States and the countries of European Union, regarding
rights on digital assets in the general framework of sanctions policy taken against the Russian Federation
as a reaction to its violent and unprovoked military aggression in Ukraine. Recommendations are also
provided for strengthening the sanctions regime to adapt to the specifics of the legal nature of digital
assets, their use as a means of circumventing Western sanctions.

Conclusions. Despite different regulatory mechanisms, there is a gradual inclusion of digital assets
and rights to them in the scope of sanctioned property rights related to the Russian Federation in Western
sanctions. The main feature of this regime today is aiming to restrict Russian legal entities and individuals
from accessing and making transactions with digital assets, opening e-wallets and mining cryptocurrency.
Regarding the further improvement of the sanctions regime on the rights to digital assets of persons related
to the Russian Federation, we see three key directions: 1) practical and regulatory inclusion of digital
assets in the scope of the general concept of assets used, taking into account that such assets are generally
“hidden”; 2) developing additional recommendations (roadmap, action plan etc.), adapted specifically to
the imposition of sanctions on digital assets, considering the peculiarities of the legal regulation of their
circulation, in particular in the United States and the European Union (special attention should be paid
to the classification of digital assets, ways to establish the owners of rights to them, the minimization
of the risks of avoiding sanctions against “traditional” rights by their digitalization, and the optimization
of coordinationin thisareabetween different Western legal orders, which currently have quite different legal
approaches in this respective area); 3) strengthening the sanctions policy against Russian cryptocurrency
exchanges, companies and the technical capabilities of legal entities and individuals related to the Russian
Federation to mine cryptocurrencies, to make calculations to circumvent sanctions using digital assets.

Key words: economic sanctions, Russian-Ukrainian war, digital asset, virtual currency, crypto-asset,
Russian Federation entities and individuals.

1. Introduction

A new phase of the Russian-Ukrainian war
began on February 24, 2022, marked by a full-
scale invasion of the Russian Federation in our
country. The response of the Ukrainian gov-
ernment was immediate and proportional to
the level of the threat: on the same day, the Pres-
ident of Ukraine signed Decree Ne 64,/2022 “On
the imposition of martial law in Ukraine” (Pres-
ident of Ukraine, 2022), which was approved by
the Verkhovna Rada of Ukraine without delay
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in Law of Ukraine “On approval of the Decree
of the President of Ukraine “On the imposi-
tion of martial law in Ukraine” of February 24,
2022 Ne 2102-IX (Verkhovna Rada of Ukraine,
2022). Along with the intense military action
and information war, one of the key aspects
of our struggle is economic war, waged not only
by Ukraine, but with the direct participation
of the Western world countries: the United
States, the EU, the United Kingdom, the Com-
monwealth of Australia, Japan, Taiwan (the

© V. Nahnybida, 2022
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Republic of China), and so on. Adopted restric-
tive economic and financial mechanisms, widely
known as “economic sanctions” — restrictions
that have been periodically applied by differ-
ent countries to achieve their foreign policy
goals, especially widely used in the XX cen-
tury (Manuilova, 2014, p. 38), directed against
Russian government, separate Russian entities
and individuals, the entire Russian industries,
primarily connected with the Russian mili-
tary-industrial complex and the economical
abilities of the Russian Federation to continue
its brutal and unprovoked aggression as such,
already reportedly made Russia a most sanc-
tioned country in the world (Euronews, 2022).

While the major efforts on imposing sanc-
tions against the Russian Federation are con-
centrated on “traditional” economic domains,
the underlying intent is also connected with
the prevention of circumvention of sanctions
by Russia, via, inter alia, usage of digital assets,
including crypto-currencies. The main issue
with this process lies in the field of legal charac-
teristics of digital assets as such, their decentral-
ized nature, difficulties in controlling the cor-
responding transactions, taking into account
the overall “embryonic” state of legal regulation
of digital assets market in the US and the EU.
Nonetheless, several crypto-assets sanctions
are adopted by our Western allies in the latest
packages of sanctions against the Russian Fed-
eration and connected entities (Brett, 2022;
Reuters, 2022).

Thus, it is of practical importance to conduct
a scientific analysis of Western sanctions poli-
cies against the Russian Federation concerning
digital assets market, free flow of crypto-cur-
rencies with the participation of Russian legal
entities and individuals, their scope and poten-
tial effectiveness, which is the main aim of this
article. To achieve this goal, we will examine
the general logic and applied legal mechanisms
in Western sanctions imposed on the Russian
authoritarian regime with emphasis on eco-
nomic and financial instruments, and further
delve in specifics of sanctions concerning cryp-
to-currencies and other digital assets connected
to the government of the Russian Federation,
Russian entities and individuals. Examining
stated subjects and issues, we will use general
and special methods of scientific knowledge,
namely methods of analysis and synthesis, fore-
casting and modeling methods.

2. Basic characteristics of the legal
framework of the Western sanctions against
the Russian Federation

At the regulatory level, the mechanism
of implementation of the EU sanctions imposed
on the Russian Federation is carried out via
two fundamental EU non-legislative acts, sub-

ject to further numerous amends. These are:
Council Regulation (EU) Ne 269/2014 of 17
March 2014 concerning restrictive measures in
respect of actions undermining or threatening
the territorial integrity, sovereignty and inde-
pendence of Ukraine (European Union, 2014b)
and Council Decision 2014/512/CFSP of 31
July 2014 concerning restrictive measures in
view of Russia’s actions destabilising the situa-
tion in Ukraine (European Union, 2014a).

The scope of these non-legislative acts is
broad, ranging from freezing all funds and eco-
nomic resources belonging to, owned, held or
controlled by any natural or legal persons, enti-
ties or bodies, or natural or legal persons, enti-
ties or bodies associated with them, as listed
in Annex I to the Council Regulation (EU)
Ne 269/2014 of 17 March 2014 according to
Article 2(1) of the Regulation, to prohibit-
ing the direct or indirect purchase or sale of,
the direct or indirect provision of investment
services for or assistance in the issuance of, or
any other dealing with transferable securities
and money-market instruments issued after 9
March 2022 by: (a) Russia and its Government;
(b) the Russian Central Bank; or, (c¢) a legal
person, entity or body acting on behalf of, or
at the direction of, the entity referred to in point
“b”, according to the provisions of Article 1a
of the Council Decision 2014/512/CFSP of 31
July 2014. The general goal of those and other
sanctions (prohibitions or restrictions) is
understood: to weaken the economy of the Rus-
sian Federation as a direct response to the sev-
eral aggressive acts against Ukraine, starting
from the annexation of Crimea in 2014. Their
particular provisions, however, may be the sub-
ject of another comprehensive study, while we
will pay attention further only to those, which
are directly or indirectly connected to the own-
ership, transactions and operations with rights
on digital assets.

The regulatory implementation of the pro-
cess of imposing economic and financial sanc-
tions on the Russian Federation by the United
States is differing from the EU, representing
an extensive system of acts adopted at the level
of laws, the President’s executive orders, deter-
minations of the Secretary of the Treasury, sanc-
tions regulations of Treasury’s Office of Foreign
Assets Control (OFAC), and so on. Historically,
this process started with the Ukraine/Rus-
sia-related sanctions program, which was imple-
mented by the OFAC on March 6, 2014, when
the President of the United States of America,
in Executive Order (E.O.) 13660, declared
a national emergency to deal with the threat
posed by the actions and policies of certain
persons who had undermined democratic pro-
cesses and institutions in Ukraine; threat-

143



2/2022
INTERNATIONAL LAW

ened the peace, security, stability, sovereignty,
and territorial integrity of Ukraine; and con-
tributed to the misappropriation of Ukraine’s
assets (Office of Foreign Assets Control, 2016).
One of the latest most notable taken regulative
actions was the amendment and reissuance, in
their entirety, the Ukraine-Related Sanctions
Regulations, 31 C.ER. part 589 by the OFAC,
and renaming the regulations the Ukraine/
Russia-Related Sanctions Regulations
(U.S. Department of the Treasury, 2022d). It is
stated that this administrative action replaces
the regulations that were published in abbre-
viated form on May 8, 2014 with a more com-
prehensive set of regulations that includes addi-
tional interpretive and definitional guidance,
general licenses, and other regulatory provisions
that will provide further guidance to the public
(Amendment to the Ukraine-Related Sanctions
Regulations and Associated Administrative
List Updates (U.S. Department of the Treas-
ury, 2022a)). Further on, we will concentrate on
US regulations specific to the analyzed subject
of sanctions on digital assets rights.

3. Rights on digital assets: already
imposed sanctions and possible future devel-
opment

On the EU level, the main restrictions con-
cerning digital assets and crypto-currencies are
presented in the latest so-called “fifth package”
of sanctions against the Russian Federation
(European Union, 2022¢), by adopting, inter
alia, the Council Decision (CFSP) 2022/578
of 8 April 2022 amending Decision 2014/512/
CFESP concerning restrictive measures in view
of Russia’s actions destabilising the situa-
tion in Ukraine (European Union, 2022a). In
Article 1b(2) of the main (amended) Decision
it is stated that it shall be prohibited to pro-
vide crypto-asset wallet, account or custody
services to Russian nationals or natural persons
residing in Russia, or legal persons, entities or
bodies established in Russia, if the total value
of crypto-assets of the natural or legal person,
entity or body per wallet, account or custody
provider exceeds EUR 10 000. In the paragraph
6 of the preamble to the amending Decision,
it is substantiated that, in view of the gravity
of the situation, and in response to Russia’s mil-
itary aggression against Ukraine, it is appropri-
ate to introduce further restrictive measures. In
particular, it is appropriate to extend the prohi-
bition on deposits to crypto-wallets.

It is also worth mentioning that in FAQ
(Frequently Asked Questions) section on
an official web-site of the European Commis-
sion regarding crypto-assets coverage in EU
sanctions policy on the Russian Federation as
of April 11 2022, there are two key points men-
tioned:
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1) regarding general coverage of cryp-
to-assets and in particular cryptocurrencies
by these sanctions, it is stated that in Council
Regulation (EU) Ne 269,/2014, the non-exhaus-
tive definition of “funds” covers crypto-assets,
including cryptocurrencies, and the definition
of “economic resources” may also extend to cer-
tain crypto-assets (emphasis added). As such,
crypto-assets are covered by the relevant pro-
visions on the asset freeze and prohibition to
make funds or economic resources available to
listed persons. For its part, Council Regulation
(EU) Ne 833/2014 clarifies that “transferable
securities” include crypto-assets, but it adds
“with the exception of instruments of payment”.
Summarizing, this document concludes, that all
transactions prohibited in the Regulations are
also prohibited if carried out in crypto-assets,
and all transactions allowed in the Regulations
remain allowed if carried out in crypto-assets.
In addition, crypto-assets should not be used to
circumvent any EU sanctions;

2) regarding mentioned prohibition in
Article 5b(2) of Council Regulation (EU)
Ne 833/2014 to provide crypto-asset wallet,
account or custody services to Russian nation-
als or natural persons residing in Russia, or legal
persons, entities or bodies established in Russia,
if the total value of crypto-assets of the natu-
ral or legal person, entity or body per wallet,
account or custody provider exceeds EUR 10
000, and taking into account the possibility
of enormous fluctuations of the value of cryp-
to-assets, on the issue of interpreting this pro-
hibition by the service provider, the document
lies responsibility on the latter, stating that EU
crypto-asset wallet, account or custody ser-
vices providers should therefore put in place
the appropriate safeguards and remedies to
avoid ending up servicing clients in the condi-
tions laid down by Article 5b(2). These safe-
guards and remedies should duly take into
account the fact that the value of crypto-assets
can fluctuate substantially over a short period
of time (European Union, 2022b). As of today
this provision is contained in Article 1b(2)
of the Decision 2014/512/CFSP concerning
restrictive measures in view of Russia’s actions
destabilising the situation in Ukraine as men-
tioned above. Thus, the EU’s broader approach
to interpreting the meaning of “funds”, “eco-
nomic resources” with the inclusion of any type
of crypto-assets is established, as well as laying
the obligation to prevent exceeding the allowa-
ble fiat equivalent in the crypto-wallet account,
owned by Russian entities, on service provid-
ers, which is understandable. Nonetheless, it
is seemed that present EU sanctions aren’t
comprehensive enough and do not comprise
the whole spectrum of digital assets, doing so
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only by expansive interpretation of general legal
and economic concepts, while aiming directly
only on crypto-asset wallets and connected
operations with them.

Regarding digital assets rights sanctions
aimed against Russian Federation and imposed
by the United States respective authorities,
taking into account quite branched structure
of regulatory decision making in this light, it is
practical to summarize two main approaches,
upheld by the OFAC:

1) OFAC has imposed expansive sanc-
tions actions against certain Russian entities
and individuals pursuant to E.O. 14024 (Pres-
ident of the United States, 2021), in addition to
other authorities. All U.S. persons are required
to comply with OFAC regulations, regardless
of whether a transaction is denominated in tra-
ditional fiat currency or virtual currency. Under
this provision, inter alia, U.S. persons, including
virtual currency exchanges, virtual wallet hosts,
and other service providers, such as those that
provide nested services for foreign exchanges,
are generally prohibited from engaging in or
facilitating prohibited transactions, including
virtual currency transactions in which blocked
persons have an interest (U.S. Department
of the Treasury, 2022b);

2) OFAC recently also specifically targeted
Russia’s virtual currency mining industry via
the operations of relevant Russia’s companies.
Namely, OFAC designated virtual currency
mining company Bitriver, which was founded
in Russia in 2017 and currently operates out
of three offices across Russia. In 2021, Bitriver
shifted legal ownership of its assets to a Switzer-
land-based holding company. OFAC designated
this holding company, Bitriver AG, pursuant to
E.O. 14024 for operating or having operated in
the technology sector of the Russian Federation
economy. OFAC additionally designated 10 Rus-
sia-based subsidiaries of Bitriver AG pursuant
to E.O. 14024 for being owned or controlled by,
or for having acted or purported to act for or
on behalf of, directly or indirectly, Bitriver AG:
OOO Management Company Bitriver, OOO
Bitriver Rus, OOO Everest Grup, OOO Siber-
skie Mineraly, OOO Tuvaasbest, OOO Torgovy
Dom Asbest, OOO Bitriver-B, OOO Bitriver-K,
OO0O Bitriver-North, and OOO Bitriver-Turma.
By doing so OFAC stated that the United States
is committed to ensuring that no asset, no mat-
ter how complex, becomes a mechanism for
the Putin regime to offset the impact of sanc-
tions (U.S. Department of the Treasury, 2022c¢).
It is seen that the steps taken by the US regu-
lator to counter the activities of Russian mining
companies, combined with other mechanisms
of a prohibitive nature, can, if not stop such com-
panies’ activities, but significantly reduce profits

and the possibility to attract new users, prevent
transactions wi.th the US and other Western
countries via the platforms used.

Concerning future broadening of sanctions
regime on digital assets rights, connected one
way or another with the Russian Federation,
there are several key aspects that are worth
mentioning. As the starting point, relevant
additions can be made in recommendations,
proposed by the international working group
on sanctions on Russia (also known as the Yer-
mak-McFaul expert group), which has already
prepared two documents: the Action Plan on
Strengthening Sanctions against the Russian
Federation on April 19 (The International
Working Group on Russian Sanctions, 2022),
and The Energy Sanctions Roadmap: Recom-
mendations on Sanctions on the Russian Fed-
eration on May 10 (Office of the President
of Ukraine, 2022). Although the first document
does not specifically mention crypto-currencies
and other digital assets and the second one is
not available for the public yet, the Action Plan
contains several usages of the term “assets”,
which may be seen in a broad sense, both in
the Title 5, dedicated to strengthening of indi-
vidual sanctions against designated categories
of individuals: 1) it is recommended to sanc-
tion all family members of persons connected
to the Russian government who hold the assets
of individuals in category I, with a focus on rel-
atives of the President, including all his chil-
dren and their mothers, as well as other senior
political personalities (emphasis added); 2) to
consider, in close consultation with the Govern-
ment of Ukraine, sanctions relief to individuals
in the above categories who publicly and cred-
ibly denounce Putin’s war, stop all business
operations in Russia that help to finance
the war, agree to assist financially in Ukraine’s
reconstruction, and help identify hidden assets
of those sanctioned (emphasis added).

In this regard it is advisable to include on
practice and in future regulations in the scope
of the concept of “assets” used in the Action
Plan, especially those that are hidden, also vir-
tual currencies, other digital values and assets.
Moreover, takingintoaccount thelegal and tech-
nological nature of digital assets, their “elusive-
ness” from regulative monitoring and control,
it is considered necessary to develop additional
recommendations (roadmap, action plan etc.),
adapted specifically to the imposition of sanc-
tions on digital assets, taking into account
the peculiarities of the legal regulation of their
circulation, in particular in the United States
and the European Union. Particular attention
should be paid to the classification of digital
assets, ways to establish the owners of rights to
them, to the minimization of the risks of avoid-
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ing sanctions against “traditional” rights by
their digitalization, to the optimization of coor-
dination in this area between different Western
legal orders, which as of today have quite dif-
ferent legal approaches in this respective area.
Additional efforts should be made to strengthen
the sanctions policy against Russian cryptocur-
rency exchanges, companies and the technical
capabilities of legal entities and individuals
related to the Russian Federation to mine cryp-
tocurrencies, to make transactions to circum-
vent sanctions using digital assets.

4. Conclusions

Summarizing, we must acknowledge
that despite different regulatory mechanisms
adopted in the US and the EU, there is a gradual
inclusion of digital assets and rights to them in
the scope of sanctioned property rights related
to the Russian Federation in Western sanctions.
The main feature of this regime today is aiming
to restrict Russian legal entities and individuals
from accessing and making transactions with
digital assets, opening e-wallets and mining
cryptocurrency.

Regarding the further improvement
of the sanctions regime on the rights to digital

assets of persons related to the Russian Federa-
tion, we see three key theses: practical and reg-
ulatory inclusion of digital assets in the scope
of the general concept of assets used, taking
into account that such assets are generally “hid-
den”; developing additional recommendations
(roadmap, action plan etc.), adapted specifi-
cally to the imposition of sanctions on digital
assets, considering the peculiarities of the legal
regulation of their circulation, in particular in
the United States and the European Union.
Particular attention should be paid to the clas-
sification of digital assets, ways to establish
the owners of rights to them, to the minimiza-
tion of the risks of avoiding sanctions against
“traditional” rights by their digitalization, to
the optimization of coordination in this area
between different Western legal orders, which
currently have quite different legal approaches
in this respective area; strengthening the sanc-
tions policy against Russian cryptocurrency
exchanges, companies and the technical capa-
bilities of legal entities and individuals related
to the Russian Federation to mine cryptocur-
rencies and make calculations to circumvent
sanctions using digital assets.
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ITPABA HA TU®POBI AKTUBN Y CBITJII CAHKIII 3AXIJTHUX KPATH
IMPOTU POCIMCbKROI ®EJEPAIII

Anorais. Memoro cmammi € IpoBeJieHHsI HAYKOBOTO aHAJI3Y CAHKIIIHHOI MOJITHKY JIepiKaB 3axoity
nporu Pociiicbkoi Demepalii moa0 puHKy HudPOBUX aKTUBIB, BIJILHOTO 06Iry KPUNTOBAIIOT 32 Y4aCTIO
poCilichKuX puarnyHuX i Gisnunux ocib, ix MacuTaby Ta MOTeHIiHHOI eheKTUBHOCTI.

Memoou docnidscenns. J[lociikertst 6a3yeTbest Ha 3arajibHOHAYKOBUX 1 CIIENIAIbHIX METO/IAX Hay-
KOBOTO Ili3HaHHS, a CaMe Ha METO/IaX aHaJli3y Ta CHHTE3Y, IPOrHO3YBAHHS Ta MOJIETIOBAHHS.

Pe3ynvmamu. Y ctaTTi aBTOP Ha/[a€ KOMIIJIEKCHY XapaKTepPUCTHKY CYyYaCHUX PETyJISTHBHUX ITi/IX0-
IiB, NPUIHATUX Y 3aXifiHuX Kpainax, a came CIIIA ta pep:xaBax €Bpomneiicbkoro Coio3y, o0 npaB Ha
1pOBi AKTUBY B 3aTaJIbHUX MeKaX CaHKIiHOT mositnky npotu Pociiicbkoi Desepartii sik peakirii Ha ii
HACHJIBHUIIBKY I HECITPOBOKOBAHY BiICBKOBY arpecifo mpotu Ykpainu. Takok TIPOIOHYIOThCS peKOMEH-
Jallii 1010 MOCHIIEHHS CAHKIIIHOTO PeXXUMY ISt alanTallil 10 0coBIMBOCTel PaBOBOi MPUPOAH IEdPO-
BUX aKTHBIB, IX BAKOPUCTAHHSI SIK 3200y 00X0/1y 3aXiHUX CAHKIIii.

Bucnosexu. BinGyBaerbcst IOCTYIOBE BKJIIOUEHHS 1[M(MPOBUX AKTUBIB Ta IPaB Ha HUX y cdepy mia-
CaHKIIHUX 00’€KTiB MpaBa BJIAaCHOCTI, OB’st3aHuX i3 Pociiicbkoio Megepanicio B 3axifHUX CAHKIIIAX,
HE3Ba)KAI0UM Ha Pi3Hi MeXaHi3MU peryJoBaHHs. [0J0OBHUM Ha ChOTOIHI € 0OMEKEHHS POCIiCbKIM I0pH-
JIMYHUM i (BI3UTHUM 0cOOaM JOCTYITY Ta MOJKJIMBOCTI 3{ICHEHHSI OTepallill i3 M POBUME aKTUBAMH, Bijl-
KPUTTS eJIEKTPOHHMX raMaHIliB Ta MalHUHTY KpurrtoBamioTi. 11010 mogasbmoro BIOCKOHAIEHHS PEKM-
My CaHKIIiil CTOCOBHO IpaB Ha HKu(POBI akTHBK 0Cib, 0B’ 13aHuX i3 Pociiicbkoio Dexepariiero, Mu 6aurmo
TPH KJTIOYOBi HanpsiMu: 1) TIpakTHyHe i HOpMaTUBHE BKIIOUEHHS IIM(POBUX aKTUBIB Y cepy 3arajbHOTO
BUKOPUCTOBYBAHOTO MOHSATTS aKTUBIB 3 YPaxyBaHHSM TOTO, 1[0 TaKi aKTHBH, SK IIPABUJIO, € <IIPUXOBA-
HUMU>; 2) po3pobJIeHHs J0AaTKOBKMX PeKOMeHIalii (J0pOoKHbOI KapTH, IIaHY i TOIIO), aJallTOBAaHUX
CTIEIiaIbHO 10 BBEJIEHHST CAHKIII 110710 TIH(POBUX aKTHBIB 3 yPaxyBaHHSIM OCOOJHMBOCTEN TTPABOBOTO
peryoBanHs ix 06iry, sokpema, y CIIIA ta €spomneiicbkomy Coio3i (0cOOMMBY yBary BapTo IPUIIIATI
kiaacuikamii (uppoBUX aKTUBIB, criocobam BCTAHOBJIEHHS BJACHUKIB 1IpaB Ha HUX, MiHiMizamil pusu-
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KiB YHUKHEHHS CAHKIiN IPOTH «TPAIUIIIHIX> MPaB NIIAXOM iX 1udpoBsisaltii, onTumisaiii Koop/mHa-
1ii B 11iit cepi MixK Pi3HUMU 3aXiZAHIMU IPABONIOPS/IKAMH, SIKi Ha CbOTOJHI MAIOTD JIOCUTD Pi3Hi IPaBOBi
miaxoau y BiAnosizHiit cdepi); 3) mocHIeHHS CAHKIIIHHOT HOMITUKY OO POCIICHKUX KPUITOBATIOTHUX
6ipK, KOMIaHiil Ta TeXHIYHUX MOXKJIMBOCTEH IOPUAMYHKX 1 (ismdHuxX ocib, mos’asanux i3 Pociiichkoio
Degepalticio, MO0 MATHUHTY KPUITTOBAIIOT [UIsT IPOBEIEHHST PO3PAXYHKIB JIJIst 00XO0/Y CAHKIIiiT 3a /10110~
MOTOI0 TU(DPOBUX AKTUBIB.
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LEGAL AND POLITICAL ASPECTS
OF WAR IN UKRAINE: PHILOSOPHICAL
REFLECTION ON THE SCENE OF BATTLES

Abstract. Purpose. The research deals with philosophical, military, political and legal issues for
the comprehensive assessment of the situation around Russia’s armed aggression against Ukraine. Among
them, the most challenging issues touch upon reasonableness and reality of certain political and military
actions. These problems have acquired an international character in modern jurisprudence.

Researchmethods. From a methodological point of view, this study represents as a further development
of an idea of Prussian military theorist Carl Philipp Gottlieb von Clausewitz (who said: “War is merely
the continuation of policy with other means”) in a modern context. The possibilities of this method have
demonstrated an example of the systematic analysis of the related political and military acts.

Results. This analysis allows making a preliminary conclusion that many international and domestic
political reasons or factors caused this war in Ukraine. But this armed aggression was prepared
and ideologically substantiated for a long time within the framework of the doctrine, the so-called “Russian
world”. Most importantly, each of the warring factions has not only a different goal setting but also operates
with a fundamentally different type of moral and legal thinking. The mindset based on the principles
of natural law is opposed to the philosophy of primitive positivism. An irreconcilable antagonism of good
and evil is the essence of this epistemological conflict. It determines the eschatology of this war, which
entails the global catastrophe of the old law and order based exclusively on the power of the states. The
victory over the latest attempt of dictatorial political regimes to get revenge by will raise the birth of a new
democracy — human-centered. This is exactly defining the course and outcome of this war.

Conclusions. The most important conclusion is that this war will definitely be victorious for Ukraine.
This is because the policy determines the war, not vice versa. Great military scientist Carl von Clausewitz
was right. Putin lost this war politically on the day when he began it. Separate and partial military
successes will not change this logic, they only pull off the shameful end of this big gamble with no payoff.

Key words: legal philosophy, reasonableness, common sense, law, politics, war, armed aggression.

What is reasonable is real;  of them served in the Investigation and Opera-
that which is real is reasonable. tional bodies of the Ministry of Internal Affairs,
G. Hegel “Elements ~ and the latter — in the Armed Forces of Ukraine.

of the Philosophy of Right” (1820) Thergfore, they are trying t.o.ﬁnd a systematic
association between law, politics and war, which

1. Introduction are so specifically represented in modern war-
This article is written by two philosophizing ~ ring Ukraine. ) . _ _ .
scientists, a political scientist and a law theorist, It’s the definite and indefinite article simul-

who both were colonels far back in the past. One  taneously, because its object is allegedly known
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to all, but, as it turned out, is not completely
clarified. Law, Politics and War are specific
and unspecific (generic) things at the same time.
The authors do not claim a complete solution
to the problem. This is reflection of theorists.
The problem must be solved by our soldiers on
the battlefield. Our warriors are not observers,
but main actors of this terrible tragedy, which
was not considered to write either William
Shakespeare nor Dante Alighieri. Notorious
“obscure poet” Putin, as murderous imperator
Nero, dared. But actors, from both sides, have
their own scenarios. Russian soldiers cannot
win, the Ukrainian ones cannot lose.

This article was written at the beginning
of a full-scale attack by the Russian Federa-
tion on Ukraine and during peace negotiations
in Turkey. Given the time frame, the authors
avoided short-term forecasting and final con-
clusions.

It may sound pathetic, but they tried once
again to understand the infinite, eternal essence
of the short-term local phenomena under some
extreme conditions, but in the context of global
concerns.

Thus, let’s try and figure out what makes up
the essence of this emergency that is Russia’s
armed aggression against Ukraine. This requires
clearing the “fog of the war” or the uncertainty
of the battlefield information, which hides
the main reasons and perspectives for the war.

At the same time, it is necessary to take
into consideration that “the legal and regu-
latory basis of the operation of the security
and defence sector is covered by many legal
regulations of different jurisdictions, indicating
the complexity of the relevant sector of public
policy” (Beikun, Pryimak, 2021, pp. 29-34).

That is why, the related problems of domes-
tic and international law should be carefully
addressed, and military legislation should be
continuously monitored.

The special relevance and timeliness
of the research subject put pressure on us, so
theoretical and methodological reasoning of it
will be brief.

This is a predominantly philosophical analy-
sis, not within the philosophy of law (as Philoso-
phers “Legal Philosophy”) but in terms of Legal
Philosophy (as Jurists’ Legal Philosophy). A
modern Spanish scientist Jesis Vega wrote
about these differences (Vega, 2018, p. 29).

However, as a basic methodological princi-
ple, we use statements by a Prussian military
theorist, major general Carl Philipp Gottlieb
von Clausewitz (1780-1831): “War is merely
the continuation of policy with other means”. In
particular, in his famous work, “On War” (1832),
he has so launched this idea: “When whole com-
munities go to war — whole peoples, and especially
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civilized peoples — the reason always lies in some
political situation, and the occasion is always due
to some political object. War, therefore, is an act
of policy” (Clausewitz, 1989, pp. 86—87).

In this context, it is important to note that
these words absolutely do not lose its justice for
almost 200 years. Put it more bluntly, truths are
not growing old. It is the eternal realism of abso-
lute ideas and the major force of practical phi-
losophy.

2. Political aspects of Russia’s war against
Ukraine

Many international and domestic political
reasons or factors caused this war in Ukraine. It
is most unfortunate that our warnings were con-
fiemed: “From the end of the second — the begin-
ning of the third millennium, the world commu-
nity is increasingly convinced that the system
of institutions and legal mechanisms of inter-
national security are inefficient and incapable
of eliminating arising threats and regulating
regional conflicts that threaten serious conse-
quences for human civilization” (Shulzhenko,
2019, pp. 16-17).

This armed aggression was prepared and ide-
ologically substantiated for a long time within
the framework of the doctrine, the so-called
“Russian world”. For the first time, V. Putin
officially applied this term in 2001 during his
speech at the Congress of compatriots. He then
immediately noted that its content goes far to
the geographical boundaries of the Russian eth-
nos. After the Orange Revolution of 2004—-2005,
this theory was supplemented by the idea
of V. Putin “On the Division of the Russian Peo-
ple”, “The Community of Slavic Peoples”, etc.
(Shulzhenko, 2019, p. 18).

As already stated, political and legal arbi-
trariness carried out by puppets of oligarchic
financial groups destabilized Ukrainian society.
It also provoked the Russian political leader-
ship to full-scale armed aggression, which began
on February 24, 2022 (Shulzhenko, 2021, pp.
10-11).

Most importantly, each of the warring par-
ties has not only a different goal setting but also
operates with a fundamentally different type
of moral and legal thinking.

The mindset based on the principles of natu-
ral law is opposed to the philosophy of primitive
positivism. Russian political leadership, Levia-
than, professes the philosophy which solves all
problems by the violent pressure of the state.

Paradoxically, but a modern ruling regime
in Moscow, which proclaimed “denazification
of Ukraine” completely forgot the warning
to the founder of the Soviet State in relation
to Great Russian chauvinism, which fairly
believed that people who humiliate others
cannot be free.
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The main features of the mentality
of the Ukrainian people are the natural denial
of violence, gravity to freedom, participation
of the people in solving national and regional
affairs, solidarity and justice.

The essence of this epistemological conflict
isan irreconcilable antagonism of good and evil.
It determines the eschatology of this war,
which entails the global catastrophe of the old
law and order based exclusively on the power
of the states. The victory over the latest attempt
of dictatorial political regimes to get revenge
by will raise the birth of a new, human-centric,
democracy. This defines the course and out-
come of this war.

It is really inspiring that the head of our
state correctly specifies the most viable means
for bringing an end to the conflict. Thus,
Ukrainian President Volodymyr Zelensky
told CNN in an exclusive interview about his
attempts to dwell with Putin to stop Russia’s
War in Ukraine: “I'm ready for negotiations
with him. I was ready for the last two years. And
I think that without negotiations we cannot end
this war... T think that we have to use any for-
mat, any chance in order to have a possibility
of negotiating, possibility of talking to Putin.
But if these attempts fail, that would mean that
this is a third World War” (Collinson, 2022).

Political issues are organically connected
with legal problems. As it is well known, build-
ing a solid foundation based on law and justice
is of significant importance to ending armed
conflict and post-conflict reconstruction. First
of all, it should be taken into account that
the Rule of Law Principle provides stability
and coherence of the legal system (Allan, 1995).

3. War as it is: a mental trap from posi-
tivists

However, most commentators and analysts
were immersed in the tactics of military events
and left strategic problems at the discretion
of politicians. Military experts are in danger
of falling into a tactical lagoon.

For instance, it is essential to analyse
the conclusions by the former UN Inspec-
tor Scott Retter, who studied for over 35
years the Soviet and Russian military doc-
trines, the equipment of the Armed Forces
of the USSR, and their tactics.

In particular, in numerous television inter-
views, he came to a completely defined unified
solution. It says that the so-called “military
operation” of Russia is an example of the out-
right full-scale military invasion of a neighbor-
ing country. He notes “everybody knows that
the invasion is not going according to plan, but
this is classic multi-axis invasion, a non-smooth,
but successful operation”. In his opinion, “the
Ukrainians are putting up a very solid fight

but they’re losing, they're losing decisively”
(Moment of Clarity with Lee Camp, 2022).

Scott Retter is a metaphysically very close-
minded military expert. His philosophical way
of looking at things is a very limited by own
considerable military experience.

But common sense is not a collection
of prejudices acquired by life experience. A com-
mon-sense belief is not produced in a certain
way but rather a particular sort of belief, that
is, one that is available to people in general on
account of its triteness, its palpable obviousness
(Rescher, 2020, pp. 208—224).

A particularly striking example of the pol-
itics’ primacy is the maneuver of the Russian
troops in the north of Ukraine after the month
offensive actions in the direction of Kyiv. How
can some experts feel military necessity where
it lacks? From a tactical point of view, such
indentation of troops is absolutely “unprof-
itable”, because it depreciates all previous
losses and successes. Only crazy or lunatic on
the roof of his combat experience cannot see
that the so-called redeployment of troops is due
to the considerations of political negotiations,
and not purely military necessity. It is no acci-
dent that in the statement by Sergey Lavrov,
Minister of Foreign Affairs of the Russian Fed-
eration, about the withdrawal of Russian forces
from the North of Ukraine, there was such
a value judgment as a “gesture of good will”
(Hindustan Times, 2022).

Therefore, the logic of common sense dic-
tates the need for an individual analysis of these
negotiations.

4. What an illegal agreement is worth?

Legal reality is always intelligent. There-
fore, common sense (including the judgements
of lawyers) claims that any contracts, which are
outside the law and are determined by quick-
fix conditions, are not worth the paper they are
written on.

This scientific analysis of the current leg-
islation showed that a peace agreement, which
can end a military conflict between Rus-
sia and Ukraine, would not be concluded in
the foreseeable future.

Such preliminary but categorical conclu-
sion may be attributed to a number of causes, as
explained below.

Firstly, in the Ukrainian legal system, inter-
national treaties concluded by the country
rank second after the Constitution. It means
an agreement on Ukraine’s neutrality, similar to
Finland, is unlawful. It is contrary to the Con-
stitution, which consolidated the North Atlan-
tic integration process of our country (pre-
amble, paragraph 5 of the first part, article 85,
article 102, and paragraph 11 of article 116
of Constitution of Ukraine (Verkhovna Rada
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of Ukraine, 1996)). The 5 preambular para-
graph specifically recognizes the immutability
of the policy and it declared that the “Verkhovna
Rada of Ukraine, on behalf of the Ukrainian
people — citizens of Ukraine of all nationalities
<..>adopts this Constitution — the Fundamen-
tal Law of Ukraine”:

“<..> caring for the strengthening
of civil harmony on Ukrainian soil, and con-
Jirming the European identity of the Ukrainian
people and the irreversibility of the Furopean
and Euro-Atlantic course of Ukraine” (Verk-
hovna Rada of Ukraine, 1996).

Secondly, regarding the legal mechanism
for implementing such an agreement on denial
of NATO accession, there are also direct legal
limits. Thus, Article 3 of the Law of Ukraine
“On the All-Ukrainian Referendum” dated Jan-
uary 26, 2021 (the subject of an all-Ukrainian
referendum) attributes that:

“<..> are contrary to the provisions
of the Constitution of Ukraine, the universally
recognized principles and norms of international
law” (Verkhovna Rada of Ukraine, 2021).

Thirdly, such a referendum can be held
only in peace time, which involves a cease-fire
and the full withdrawal of the aggressor’s troops
from the territory of Ukraine. This follows from
Article 19 of the Law of Ukraine “On Legal
Regime of Martial Law” dated May 12, 2015,
Ne 389-VIII:

“1. The following is prohibited martial law:
Changing the Constitution of Ukraine; holding
all-Ukrainian and local referendums” (Verk-
hovna Rada of Ukraine, 2015).

The latter position directly follows from
Article 52 (Coercion of a State by the threat or
use of force) of Vienna Convention on the Law
of Treaties on 23 May 1969:

“A treaty is void if its conclusion has been
procured by the threat or use of force in violation
of the principles of international law embodied
in the Charter of the United Nations” (United
Nations, 1969).

In concluding, it is necessary to add
to the legal argument against the viability
of a peace agreement with the Russian Federa-
tion, the next moralistic statement that belongs
to the British commander and the state figure,
the winner in the battle of Waterloo (1815)
Field Marshal Arthur Wellesley, 1st Duke
of Wellington (1769—-1852):

“I mistrust the judgement of every man in
a case in which his own wishes are concerned”
(Gurwood, 1852).

As it turned out, our interests are antagonis-
tic in modern reality. The Ukrainian people will
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never pander to the aggressive plans of Russian
political leadership.

Mass suicide is a complete absurd. Moreo-
ver, such mental perversion is not inherent in
Ukrainian consciousness.

We do not want to be drawn into a new inter-
national agreement, which repeats the principal
drawback of the Minsk agreements.

All the previous arrangements concluded
under military pressure of the Russian Federa-
tion, with a tacit agreement of the Western lead-
ers and NATO, resulted in war.

In political essence, it is a reproduction
of the principle of appealing to the aggressor,
a traditional solution of such armed conflicts by
their ‘freezing’ over many years.

3. Conclusions

Despite any military result in the theater
of operations, the political reign of Zelensky
(in the sense of the people’s support for state
power) will become stronger. On the contrary,
Putin’s power will become much weaker, not
only on the international arena, but also in his
country.

This war can last a few months or even
years, but it will definitely be victorious for
Ukraine. This is because the policy determines
the war, not vice versa. Great military scientist
Carl von Clausewitz was right. Putin lost this
war politically on the day when he began it.
Separate and partial military successes will not
change this logic, they only pull off the shameful
end of this big gamble with no payoff.

Positivist analysts, who ignore the war’s
moral and spiritual components, will be shocked.
Contrary to all the laws of armed struggle,
the Russian “Armada Invencible” will be even-
tually destroyed, like the Spanish one in 1588.

Ukraine finally stops to be an “anti-scien-
tific state” (Academician O. Kostenko). The
adoption of main political decisions in our
country should be carried out through com-
paring alternative versions of various scientific
schools and experts, and not only the nearest
environment of the President must be endowed
with such a competence. It is now real like
never before amidst the unification of the entire
Ukrainian people during the war.

The specific nature of the reasonableness
as a means of achieving the flexibility of legal
regulation has made this academic exchange
of positions extremely relevant (Halkevych,
Nykyforak, 2021, pp. 125-129).

According to Francis Bacon, knowledge
itself is power. We hope these thoughts on
the raised issues will make us stronger and bet-
ter to win a glorious victory.
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IIPABOBI TA IOJITUYHI ACIIEKTH BITHU B YKPATHI:
®LIOCODCHKI PO3/IYMU 3 TEATPY BOEHHUX JIIi1

Anorauis. Mema. Jlocnijpkens crocyerbesi (iiocodebKux, BillCbKOBUX, TOMITHYHUX Ta MTPABOBUX
[UTaHb JIJIsI KOMIUIEKCHOI OIIHKU CUTYallil HaBKoJo 30poitHol arpecii Pocii npotu Yrpainu. Cepen Hux
HaNOLIBIN CKIAIHI MUTAHHS TOPKAIOTHCA PO3YMHOCTI i PeaIbHOCTI IIEBHUX MOJITHYHMUX 1 BINCHKOBUX il
I1i mpoGreMu puaGaIn MiKHAPOAHMIT XapaKTep y CydacHiil I0pUCIpyAeHILii.

Memoou docaidscenns. 3 METONOJIOTIUHOT MO3ULIT AOCTI/KEHHS ABIsE COOOK PO3BUTOK i€l mpyc-
cbKoro BiiicbkoBoro Teopernka Kapaa Dinina Torziba dpon Kinaysesina (saxuii roBopus: «BiiiHa € e
HPOIOBKEHHAM TIOJITUKY IHIIMME 3aC00aMU» ) Y Cy4aCHOMY KOHTEKCTI. MOKINBOCTI OO METOLY OyJIi
IIPOJIEMOHCTPOBAHI HA IPUKJIA/li CUCTEMATUYHOTO aHAI3Y TTOB SI3aHUX TTOJIITHYHUX Ta BifiChKOBUX [Iiil.

Pesyavmamu. Tlposenenuii anamis gae 3Mory 3poOUTH TIONEPE/IHili BUCHOBOK ITIPO Te, 1O BiliHY
B YKpaiHi BUKJIMKaIN 6arato MiKHAPOAHUX i BHYTPIIIHIX TMOMITHYHUX TPHINH 49U hakTopis. OmHaK st
30poiiHa arpecist GyJia MArOTOBJIEHA Ta 11€0JOrIYHO OOIPYHTOBAHA BIIPOAOBK TPUBAJIOIO Yacy B MexkKax
JIOKTPUHM TaK 3BAHOTO «PyCCKOTO MUPa». | HaliroIoBHilIIe, 1110 KOKHA 3 BOIOIOYMX CTOPIH HE JIMIIe Ma€e
BiZIMIHHY I[i;TbOBY yYCTAHOBKY, a ¥ Jli€ Ha OCHOBiI MPUHIINTIOBO Pi3HUX THUIIIB MOPATBHHOTO Ta MPABOBOTO
MUCJIeHHS. MUCJIEHHS! Ha OCHOBI ITPUHIUIIB TIPHPOHOTO MPaBa BUCTYNAE TPOTH (Bitocodii mpumMiTus-
HOTO TIO3UTUBI3MY. Y HEPUMUPEHHOMY aHTAarOHi3Mi 100pa i 3J1a MOJIArae CyTh 1[bOr0 IHOCEOJOrTYHOTO
koHJIikTY. BiH BU3Hauae ecxaTosioriio 1iei BiliHu, SKa moJIsrae y I106ajbHii karactpodi craporo npaso-
TIOPSIIKY, 32CHOBAHOTO BUKJIIOYHO Ha Biasi nepxas. [lepemora Haji oCTaHHIM peBaHIIEM UKTATOPCHKUX
MOJITUYHUX PEKUMIB CIIPUATUME HAPOJPKEHHIO HOBOI JIeMOKpaTii — JiiopunoienTpuunoi. Came 1ie Bu3na-
vae mepebir i pe3yJIbTart i€l BiltHN.

Bucnosexu. Haiigaxuiumii BUCHOBOK II0JIATa€ B TOMY, 110 HUHILIHS BiliHa 060B’13K0BO Oy/1e Tepe-
MOZKHOIO JIJIs1 YKpaiHU, OCKIJIbKY TIOJIiITHKA BU3HAYAE BiliHY, a He HAaBIIaKu. Beaukuil BiicbKOBU yueHUN
Kapn Knaysesin maB partito. [lositrano 1mio Bitiny IlyTin nporpas y Toil ieHb, Kosu BiH ii moyas. Okpemi
BiliCbKOBI yCIIIXU He 3MIHIOIOTb I[f0 JIOTIKY, BOHU TiIbKU BIATATYIOTh raHeOHUIT KiHEIb Ii€l BeMKOT aBaH-
TIOpH 6e3 BUTpaIy.

Kimouosi ciioBa: npasosa Ginocodis, po3yMHICTb, 310pOBUIA IIIy37, IIPABO, OJIITHKA, BiiiHa, 30poiiHa
arpecis.
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