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THE SUBJECT-MATTER OF COMPARATIVE LEGAL
ANALYSIS OF UKRAINE, EUROPEAN UNION
MEMBER STATES AND NORTH AMERICA

ON ADMINISTRATIVE AND LEGAL SUPPORT
FOR INTELLECTUAL PROPERTY

AND INVESTMENT PROTECTION

Abstract. Purpose. The purpose of the article is a comparative legal analysis of Ukraine, EU Member
States and North America regarding the administrative and legal support for intellectual property
and investment protection. Results. The article reveals the content of the subject-matter of the comparative
legal analysis of Ukraine, the EU Member States and North America regarding the administrative and legal
support for intellectual property and investment protection. It is proven that they are interrelated in many
aspects by material goods in the form of intellectual property and investments, which are usually updated
by actors of administrative law virtually and digitally. They constitute the content of administrative
service and executive administrative activities of public administrators through the comparative and legal
analysis of legislation, empirical material, case law and other interpretation of the provisions of law,
scientific, financial and legal doctrines in Ukraine, EU Member States and North America. The legal
framework for protection of intellectual property and investments combines: 1) From the perspective
of statics, intellectual property and investments are different forms of ownership (investments are tangible
property while intellectual property objects are intellectual property), but they are updated for consumers,
usually in virtual digital space (format); 2) There is a mutual need for proper specification to prevent
access to them by outsiders; 3) This results in many common grounds and remedies; 4) The appropriate
level of protection of intellectual property rights has a direct impact on the investment climate in the State
and vice versa. Conclusions. It is concluded that the content of the subject-matter of the comparative legal
analysis of Ukraine, the EU Member States and North America regarding the administrative and legal
support for intellectual property and investment protection. It is proven that they are interrelated in
many aspects by material goods in the form of intellectual property and investments, which are updated by
actors of administrative law, usually, virtually and digitally. They represent the content of administrative
service and executive administrative activities of public administrators through the comparative and legal
analysis of legislation, empirical material, case law and other interpretation of the provisions of law,
scientific, financial and legal doctrines in Ukraine, EU Member States and North America.
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1. Introduction

In democratic legal countries with market
economies, intellectual property and investment
occupy an important place in the State and civil
society system. The former is the basis for social
and economic progress, the latter supports this
process. They are interrelated in many fields.
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Accordingly, such an important aspect
of social relations cannot remain outside law.
The static scope of such regulatory mechanism
is private law. However, in the evolution of legal
protection of values in question, the provi-
sions of public law, primarily administrative
and financial law, are of importance.
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However, as domestic experience shows,
the protection of intellectual property rights
and investment protection are at an inadequate
level, which is a leading factor in the low stand-
ard of living of citizens, because good and sig-
nificant investments in the domestic economy
almost do not come. Without them neither
decent wages for workers, nor success for busi-
ness, nor increase of gross domestic product
of the Ukrainian economy are possible.

In other words, addressing the issue
of intellectual property rights and investment
protection will directly improve the well-being
of citizens.

The comparative legal analysis of Ukraine,
EU Member States and North America regard-
ing the administrative and legal support for
intellectual property and investment pro-
tection was under focus by domestic admin-
istrative law scientists, such as V. Halunko,
P. Dikhtievskyi, A. Zamryha, A. Ivanysh-
chuk, O. Kuzmenko, M. Loshytskyi, D. Pav-
lov, O. Pravotorova, A. Chubenko, O. Yunin,
et al. However, they did not directly address
the issues concerned analysing more general,
special or related challenges.

2. Comparative legal analysis

According to the Explanatory Dictionary
of the Ukrainian Language “subject-matter” is
any concrete material phenomenon perceived
by the senses; logical concept, component
of the content of thought, knowledge, etc.;
what is aimed at the cognitive, creative, prac-
tical activity of someone, something; the range
of knowledge, which is a separate discipline
of teaching (Bilodid, 1972). Practically the first
two of these encyclopaedic interpretations
of the category of subject-matter are such that
to some extent may be inherent in our research.

Therefore, we can make a hypothesis
that the subject-matter of the comparative
legal analysis of Ukraine, EU Member States
and North America regarding the administra-
tive and legal support for intellectual property
and investment protection can be a material
good (intellectual property and investments),
which is the content of our knowledge, as well as
cognitive, creative, practical activities of actors
of law related to it in the form of comparative
analysis of the administrative and legal support.
Let us prove them.

The first component of the subject-mat-
ter of our research is “intellectual property”,
in the most general sense it is the intangible
property that is the result of creativity (such as
patents or trademarks or copyrights) (British
Encyclopaedia, 2020). According to the Ency-
clopaedia Britannica, intellectual-property
law is the legal regulations governing an indi-
vidual’s or an organisation’s right to control

the use or dissemination of ideas or informa-
tion. Various systems of legal provisions exist
that empower persons and organisations to
exercise such control. Copyright law confers
upon the creators of “original forms of expres-
sion” (for example, books, movies, musical com-
positions, and works of art) exclusive rights to
reproduce, adapt, and publicly perform their
creations. Patent law enables the inventors
of new products and processes to prevent oth-
ers from making, using, or selling their inven-
tions. Trademark law empowers the sellers
of goods and services to apply distinctive words
or symbols to their products and to prevent
their competitors from using the same or con-
fusingly similar insignia or phrasing. Finally,
trade-secret law prohibits rival companies from
making use of wrongfully obtained confidential
commercially valuable information (e.g., soft-
drink formulas or secret marketing strategies)
(British Encyclopedia, 2020).

Under art. 418 of the Civil Code of Ukraine
“Intellectual property right is the human right
to the result of intellectual, creative activity or
to another object of intellectual property right”
(Civil Code of Ukraine, 2003). The concept
of “intellectual property” arose in the process
of long-term practice of legislating their rights
to the results of intellectual activity in indus-
trial, scientific, artistic, industrial and other
fields by certain persons. In society, relations
with respect to the creation and use of intellec-
tual property are governed by a system of legal
provisions, called intellectual-property law.
Objects of intellectual-property law include lit-
erary and artistic works; computer programmes;
compilations of data (databases); performance;
phonograms, videograms, broadcasts (pro-
grammes) of broadcasting organisations; sci-
entific discoveries; inventions, useful models;
industrial designs; layout (topography) of inte-
grated circuits; rationalisation proposals; plant
varieties, animal breeds; commercial (brand)
names, trademarks (marks for goods and ser-
vices), geographical indications, trade secrets
(Civil Code, art. 420). The object of intellec-
tual property right can be only the intangible
object, that is, the result of intellectual, cre-
ative activity. However, not every product
of creative activity is recognised as an object
of intellectual-property law, but only the one
that is protected by the Civil Code of Ukraine
and other laws of Ukraine on intellectual prop-
erty. The results of creative activities, which for
one reason or another have not been protected
by intellectual property rights, may be recog-
nised as objects of civil law, but not of intel-
lectual property rights. Objects of intellectual
property rights can be not only the results
of intellectual, creative activity, but also other
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objects defined by the Civil Code of Ukraine
and other laws. These are so-called means
of individualisation of participants of civil cir-
culation, goods and services and other non-tra-
ditional objects, equated with objects of intel-
lectual property rights. Nevertheless, they are
protected by intellectual property rights (Civil
Code of Ukraine, 2003).

According to the Encyclopaedia Britannica
“investment” is a process of exchanging income
during one period of time for an asset that is
expected to produce earnings in future peri-
ods. Thus, consumption in the current period
is foregone in order to obtain a greater return
in the future. For an economy as a whole to
invest, total production must exceed total con-
sumption. Throughout the history of capital-
ism, investment has been primarily the function
of private business, however, during the 20th
century governments in planned economies
and developing countries have become impor-
tant investors (British Encyclopaedia, 2020).

From the perspective of the Ukrainian
reality, “investments” are economic operations
involving the acquisition of fixed assets, intan-
gible assets, corporate rights and/or securities
in exchange for funds or property, long-term
investing of capital in any enterprise for profit.
Investments are grouped into public and private,
direct and portfolio; in services, housing; real
(direct), intellectual, financial and replacement
of worn fixed assets; long-term capital (funds)
investment in various sectors of the economy,
mainly outside the country, as well as property
and intellectual values invested in business
and other activities, resulting in profits or social
benefits (Chubenko, Loshytskyi, Pavlov, Bych-
kova, Yunin, 2018).

3. Legal nature of the categories "intellec-
tual property” and "investment".

The question arises: what unites these two
scientific categories — intellectual property
and investment — what is the subject-matter
of the joint study? In our view, the answer lies
both in their scientific nature (statics) and in
the ways of their legal protection (dynamics).
However, first, the focus should be on some
aspects of the legal nature of property rights.
According to V. Halunko, property relations
constitute a system of exceptions to access to
tangible and intangible resources. If there are
no exceptions to access to resources, then they
are nobody’s, belong to no one, or that means
that the same belongs to everyone, because
there is free access to them. To exclude others
from free access to resources means to specify,
that is, to define precisely property rights. The
more clearly defined and securely protected
property rights are, the better the link between
property owners and their well-being. There-
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fore, the specification encourages effective deci-
sion-making. The reverse of the erosion of prop-
erty rights occurs when they are imprecise or
poorly protected (Halunko, 2018).

To sum up, the administrative and legal sup-
port for intellectual property and investment
protection combines: 1) From the perspective
of statics, intellectual property and investments
are different forms of ownership (investments
are tangible property while intellectual property
objects are intellectual property), but they are
updated for consumers, usually in virtual digi-
tal space (format); 2) There is a mutual need for
proper specification to prevent access to them
by outsiders; 3) This results in many common
grounds and remedies; 4) The appropriate level
of protection of intellectual property rights has
a direct impact on the investment climate in
the State and vice versa.

Consequently, the well-being of citizens,
the proper development of business in legal,
democratic and market economies depend
directly on interrelated legal processes regard-
ing the respect and protection of intellectual
property as a precondition, foundations and, in
some cases, a remedy for investment protection.

When protection of intellectual property
and investments is based on administrative law,
the external form of realisation of executive
functions is public administration. According
to V. Halunko, public administration is char-
acterised by: 1) external expression of the real-
isation of the tasks (functions) of the execu-
tive authority; 2) administrative activities
of the public administration; 3) the purpose
of meeting the public interest; 4) negatively
restricted from: legislative activity; admin-
istration of justice and criminal procedure;
political activities; private interest activities.
Public administration as a form of exercis-
ing public power is administrative activity
of public administrators, which is external
expression of realisation of tasks (functions)
of executive power, to satisfy the public inter-
est and to be negatively restricted to legisla-
tive judicial and political activities. In terms
of content, the types of public administration
are grouped into: 1) administrative services
by the public administration, when the pub-
lic administration should more fully satisfy
the rights, freedoms and interests of individ-
uals; implementation of executive and admin-
istrative activities (public administration), in
the course of which the public administration
performs public execution of the legislation
throughout the State (executive activities)
and in accordance with the prescribed com-
petences issues for this purpose by-laws nor-
mative legal acts on the basis of laws for their
implementation through detailing and clar-
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ifying (administrative activities) (Halunko,
Dikhtiievskyi, Kuzmenko, 2001).

With regard to the dynamics of the prob-
lem under consideration, it should be noted that
administrative and legal protection is an institu-
tion of administrative law, consisting of homo-
geneous provisions, aimed at the prevention
of offences (prevention of crimes) and restoration
of violated rights, freedoms and lawful interests
of natural and legal persons by administrative
remedies, that is, forms of administrative activity
of public administration, administrative coer-
cion measures and administrative procedures.
Administrative and legal protection is provided
through the administrative and legal provisions,
but from the perspective of the gnoseology of law,
it cannot exist within such a narrow framework
defined by the State, it reflects objective public
relations, protects the most important values
which, at some point in time, may not yet be
formalised in the sources of administrative law,
is governed by administrative and legal provi-
sions and at the same time by administrative
law, which is not established by the State alone,
although by it primarily (Pravotorova, 2019).

The next dynamic category of our research
is “support,” according to the dictionary
of the Ukrainian language means to supply
something in sufficient quantity, to meet some-
one’s needs; to provide someone with sufficient
material means of subsistence, create a secure
environment for doing something; guarantee
something; protect someone, protect some-
thing from danger (Bilodid, 1972). A. Ivanysh-
chuk determined that administrative and legal
support is a purposeful regulatory influence
of the provisions of administrative law, which
develop and clarify the constitutional provi-
sions that determine the theoretical and legal
administrative and legal framework for the func-
tioning of public authority with a view to creat-
ing appropriate conditions for judges to ensure
the rights, freedoms and legitimate interests
of natural and legal persons, the public interest
of the State and entire society. According to its
content, the administrative and legal support
of the judicial branch is a system of provisions
of administrative law, fundamentals (concepts,
doctrines and principles of the legal and regula-
tory framework), administrative and legal rela-

tions and administrative instruments (forms
and methods of administrative activities
and administrative procedures), which together
form a comprehensive institution of administra-
tive law, filled with numerous vertical and hori-
zontal ties, homogeneous social relations (Iva-
nyshchuk, 2015).

Furthermore, the boundaries of the content
of the comparative legal analysis of Ukraine,
EU Member States and North America on
the administrative and legal support for intel-
lectual property and investment protection are:
1) Starting points, sources of research: legis-
lation, empirical material, case law and other
interpretation of the legal provisions, scientific,
financial and legal doctrines of Ukraine, EU
Member States and North America; 2) Results
of research: a) foundations: concepts, princi-
ples, doctrines, theories of the administrative
and legal support for intellectual property
and investment protections of Ukraine, EU
Member States and North America; b) pub-
lic administration tools of the administrative
and legal support for intellectual property
and investment protections of Ukraine, EU
Member States and North America; ¢) admin-
istrative procedures of the administrative
and legal support for intellectual property
and investment protections of Ukraine, EU
Member States and North America; d) improve-
ment of areas and legislation of the administra-
tive and legal support for protection of intellec-
tual property and investments in Ukraine.

4. Conclusions

Therefore, the subject-matter of the compar-
ative legal analysis of Ukraine, the EU Member
States and North America regarding the admin-
istrative and legal support for intellectual prop-
erty and investment protection are interrelated
in many aspects by material goods in the form
of intellectual property and investments, which
are usually updated by actors of administra-
tive law virtually and digitally. They represent
the content of administrative service and exec-
utive administrative activities of public admin-
istrators through the comparative and legal
analysis of legislation, empirical material, case
law and other interpretation of the provisions
of law, scientific, financial and legal doctrines in
Ukraine, EU Member States and North America.
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IIPEJIMET IIOPIBHSJIbHO-IIPABOBOTO AHAJII3Y YKPATHU,
KPATH-YYACHMUIIb €C TA IIIBHIYHOI AMEPUKU

o0 AAMIHICTPATUBHO-ITPABOBOTI'O 3ABE3IIEYEHHA OXOPOHU
IHTEJEKTYAJIbHOI BJIACHOCTI TA IHBECTHIIIA

Anoranig. Mera. Mera crarTi nosisirae y 3/ifiCHEHHI MOPiBHSIBHO-TIPABOBOTO aHAi3y YKpaiHu,
kpain-yyactuib €C Ta IliBHIuHOT AMEPUKH 100 aAMIHICTPATHBHO-TIPABOBOTO 3a0e31EeUEeHHS 0XOPO-
HU iHTEJEKTYaJIbHOI BJIACHOCTI Ta iHBecTuiil. Pe3ysbrati. Y cTaTTi 3’s1COBAHO 3MICT IIpeMeTa HopiB-
HSJTBHO-TIPABOBOTO aHaJi3y YKpainu, kpain-yyacauiis €C Ta [liBHiuHOT AMEpUKH 10710 aIMiHICTPATHB-
HO-TIPABOBOTO 3a0e3MeueH s OXOPOHN IHTEJIEKTYaTbHOI BAACHOCTI Ta iHBeCTHINH. JloBeeHo, Mo BOHU
B3AEMOIIOB'A3aHi B 6araTboX acmeKkTax MarepiaqbHUMK Ojaramu y (GopMi iHTeIeKTyaabHOI BIACHOCTI
Ta IHBECTHIIIH, AKi aKTyasisyoTbcs cy6’eKTaMK aAMiHICTPaTHMBHOIO IpaBa, K MPABUJIO, Y BIpTYaibHO-
My 1ndpoBoMmy Gopmati. BoHu CTaHOBJASATb 3MiCT a/MiHICTPaTHBHO-CEPBICHOI Ta BHKOHABYO-PO3IIO-
PAIYol AisIbHOCTI cy6'eKTiB MybiuHOi agMiHicTpalii yepes 3AiCHEHHS MOPIBHAILHOIO Ta MPaBOBOTO
aHaJIi3y 3aKOHO/IABCTBA, EMITiPUYHOTO MaTepiary, CyZI0BOI MPAKTUKU I iHIIOTO TIyMauyeHHsT HOPM TIPaBa,
HAyKOBHX, (DiHAHCOBUX i TPABOBUX JOKTPUH B YKpaiHi, kpainax-yuacuHuisx €C ra [liBuiunoi Amepuku.
IIpaBoBe 3a6e3meYeHHsA OXOPOHH IHTENEKTYaIbHOI BAACHOCTI Ta IHBECTHIIIN 06’eye Take: 1) 3 morssmy
CTaTHUKH, iHTeJIeKTyaJ bHA BJIACHICTh Ta iHBECTHUII] BIIHOCSATHCS /10 Pi3HUX POPM BJIacHOCTI (iHBeCTHUII] —
11e MaTepiaJibHa BIACHICTb, a 00’€KTH IHTENEKTYalIbHOCTI BIACHOCTI — IHTEJIEKTYa/IbHa BAACHICTb), O/IHAK
BOHU aKTyaJli3yl0ThCsT [IJIsI CIOKUBAYIB, SIK TPABIJIO, Y BipTyasbHoMy 1udpoBomy npoctopi ((opmari);
2) icHye B3aeMHa HEOOXIZHICTh IX HaMeKHOI crenudikalii, o6 BUKIIOYUTH TOCTYI 0 HUX CTOPOHHIX
0ci6; 3) 11e IPU3BOAUTH 0 GaraThoX CILIBHUX 3acaj i 3ac00iB iX IPaBOBOI 0XOPOHU; 4) HajleKHUIT PiBeHb
OXOPOHU IIPaBa iHTEJNEKTYATbHOI BJACHOCTI IPSMO BIJIMBAE HA IHBECTUIIITHWI KJIIMAT y lep:KaBi i HaBIa-
ku. BucHoBKH. 3po6JieHO BUCHOBOK, IO TPEAMETOM MOPIBHAILHO-TTPABOBOTO aHAMI3Y YKpaiHu, KpaiH-
yuacuuip €C i ITiBHIYHOI AMEpPUKY 11010 aAMiHICTPATUBHO-TIPABOBOTrO 3a0€3I1eYeHHsT OXOPOHU IHTEJIEK-
TyaJIbHOI BJIACHOCTI Ta iHBECTHIIIN € B3a€MOTIOB'A3aHi B 6araTboX acrekTax MaTepiajibHi Osara y Gopmi
IHTeIeKTyalbHOI BJACHOCTI Ta IHBECTHUII SK MaTepiaibHi LIHHOCTI, fIKi aKTyasisyloTbcs cy6’eKTaMu
A/IMiHICTPATUBHOTO TIPaBa, SIK TIPABUJIO, Y BipTyasbHOMY IidpoBomy (opmaTti. Bonu craHoBiATH 3MiCT
aAMiHICTPaTUBHO-CEPBICHOI Ta BUKOHABYO-POSIOPSAYOl AismbHOCTI Cy6'eKTiB mybiunHOl agMiHicTpaiii
yepes 3/[i1ICHEHHS MOPIBHSJIBHOTO Ta IIPABOBOTO aHANi3y 3aKOHO/IABCTBA, eMITIPUYHOTO MaTepiay, Cy10-
BOI MPAKTHKY Ta IHIIOTO TyMAa4eHHS HOPM TTPaBa, HAYKOBUX, (PJiHAHCOBUX i TPABOBUX JOKTPUH B YKpaiHi,
kpainax-yuacHuipix €C ta [liBaiunoi AMepuku.

KmouoBi cioBa: 3micT, iHBeCTHUITIi, iHTeIEKTyalbHA BIACHICTb, OXOPOHA, TTOPiBHSAIBHO-ITPABOBUIT
aHaJi3, mpeamer, ndposuii hopmar.

The article was submitted 11.03.2022

The article was revised 01.04.2022
The article was accepted 22.04.2022

58



