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REASONS FOR OPPOSITION TO THE
INVESTIGATION OF CRIMINAL OFFENCES
RELATED TO DOMESTIC VIOLENCE

Abstract. Purpose. The purpose of the article is to analyse the practice of investigating crimi-
nal offences related to domestic violence, to identify and systematize problematic aspects that cre-
ate opposition to the establishment of all circumstances of the incident and obtaining evidence. To
achieve this, general scientific methods of cognition, such as analysis, induction, synthesis, deduction
and modelling, were used. They made it possible to highlight problematic aspects arising at differ-
ent stages of pre-trial investigation, to determine causal relationships, the causes of their advent
and ways to overcome them. The use of the induction method enables establishing the recurrent
nature of events that complicate the investigation and hence building up the areas of counteraction
to opposition. The use of the historical method allows studying the process of developing opposition
and creating problematic aspects during the pre-trial investigation of criminal offences related to
domestic violence.

Results. The process of investigating criminal offences related to domestic violence is not lim-
ited to the investigation of only one type of crime, usually it is a certain chain of violent actions,
which usually begin with psychological or economic violence and, over time, develop into more seri-
ous violent crimes manifested in physical and sexual violence. The focus is on a lack of communi-
cation and cooperation both between the National Police units and between the police and social
organisations, such as guardianship and custody agencies, social service centres for families, children
and young people, and social rehabilitation centres, medical-social rehabilitation centres, etc. The
scientific novelty is in combining the scientific achievements and practical results of the investiga-
tion and prevention of domestic violence, which will contribute to the construction of a methodology
for the investigation of criminal offences related to domestic violence.

Conclusions. The groups of the main problematic issues arising in the pre-trial investigation
of criminal offences related to domestic violence enable the author to identify the risks of opposition
to investigation the investigation, to determine the best tactics of investigative (search) actions.
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1. Introduction

Domestic violence is a widespread prob-
lem in many families around the world. A
review of global sample studies from 48 coun-
tries revealed that 10-69% of women reported
experiencing physical violence at the hands
of an intimate partner or spouse, with the low-
est rates recorded in Paraguay and the Philip-
pines, and the highest rates recorded in Nic-
aragua. In the United States, approximately
22% of women over the age of 18 report expe-
riencing stalking behaviour by an intimate
partner during their lifetime. In addition,
most women who are physically victimized
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also report sexual or psychological abuse by
an intimate partner.

In Ukraine, violence among family members
is unfortunately also common. For a long time,
the issue of domestic violence was considered
a matter of custom and tradition and remained
outside the scope of legal regulation. Any
interference in family relations by the State
and society was considered a gross violation
of privacy and was not allowed. This situation
has led to some arbitrariness in family rela-
tions and to their becoming a domain of latent
offences, which have been neglected by the com-
petent public authorities.
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It should be noted that a number of public
organisations have taken measures in Ukraine
since the adoption of legal regulations gov-
erning relations in the family environment,
thanks to the efforts of State and local author-
ities, which have contributed to significant
changes in the formation of society to the prob-
lem of domestic violence, the establishment
of a system for the rehabilitation of victims,
the strengthening of the protection of children
from domestic violence, etc. (Zaporozhtsev,
Labun, Zabroda, Basystva, Drozdova, Bryzhyk,
2021, p. 9; Komarynska, 2021, p. 180).

However, the number of cases of domes-
tic violence is not decreasing. This can also be
explained by the fact that an increasing number
of people, thanks to government programmes,
information coverage and public concern, are
aware of the dangers of such violence, not only
for themselves, but also for other family mem-
bers, due to their age or physical features.

For example, Deputy Minister of Internal
Affairs of Ukraine Kateryna Pavlichenko noted
that for 8 months of 2021, the National Police
of Ukraine received more than 203,000 appeals
on cases of domestic violence. For comparison,
for the whole 2020 such appeals in Ukraine were
more than 208 thousand. She stressed, however,
that the data did not show that the incidence
of domestic violence had increased or decreased.
This is evidence that people have become more
aware of this phenomenon, know how to recog-
nize it and where to go for help (Official website
of the Ministry of Internal Affairs, mvs.gov.ua).

These activities of both State and public
organisations show how victims and witnesses
of domestic violence can report it. The conse-
quences of domestic violence are also widely
exposed, that is, the murder of someone by
the party to the conflict, such as human traffick-
ing, deprivation of housing and other material
goods, bodily harm of varying degrees of sever-
ity, which in turn causes disability and conse-
quently deprives a person of access to basic
needs, such as food, etc.

That is why, today, the issue of establishing
amethodology for the investigation of criminal
offences related to domestic violence is topical
in the forensic science. However, as with most
investigations of new criminal offences, there
are a number of problematic aspects that lead
to errors not only by the investigator, but also
prevent the court from sentencing the perpe-
trator fairly.

At all stages of criminal proceedings, from
the moment of obtaining information about
a criminal offence to the adoption of a final pro-
cedural decision, the investigator uses the pros-
ecutor’s probable knowledge and assumptions
about the event reflected in the versions.

V.M. Hlibko, A.L. Dudnikov and V.A. Zhuravel
claim that mental and procedural activity
of the investigator takes place in conditions
of unknown natural causal ties, traces destroyed
or disguised, the perverted link between things
and events, the distorted nature of the phenom-
ena in some cases (Hlibko, Dudnikov, Zhuravel,
2001, p. 209). Considering this, scientific
developments are of importance for optimiz-
ing the activities on construction and verifi-
cation of versions. Theoretical developments
on versions and their role in the implementa-
tion of criminal proceedings were presented
in the works by prominent forensic scientists:
R.S. Bielkin, V.O. Konovalova, A.A. Korcha-
hin, .M. Luzhin, A.R. Ratynov, V.F. Robozerov
and others (Dufeniuk, Kuntii, 2015, p. 206).

2. Specificities of the methodology for
the investigation of criminal offences related
to domestic violence

The study of the materials of criminal pro-
ceedings for criminal offences related to domes-
tic violence and consideration of the opin-
ion of the employees of the National Police
of Ukraine reveal that silence, concealment,
omission, that is, both conscious and uncon-
scious opposition to an investigation occurs
at the first steps of the investigation. Unfortu-
nately, according to the results of the survey
of the National Police (92%), such resistance
continues throughout the investigation. That
is, even the victims, after providing seem-
ingly complete information at the initial
stage of the investigation, become alienated
and refuse to cooperate with the investigator.
Such circumstances demonstrate the need to
consolidate, study and analyse problematic
aspects of the identification and investigation
of criminal offences related to domestic vio-
lence and to address ways of overcoming such
opposition.

In order to establish an effective method-
ology for the investigation of criminal offences
related to domestic violence, it is important to
identify the problematic aspects of the investi-
gation, that is, a thorough analysis of the prob-
lematic issues, arrising before the investigator
in the detection of signs of unlawful conduct,
in the collection and processing of evidence
and forensic-relevant information in the plan-
ning and organisation of pre-trial investiga-
tion, as well as in the conduct of investigative
(search) actions, is required. Moreover, this
systematic approach shall enable to establish
the causal links between these offences and to
determine the most appropriate lines of investi-
gation (Komarynska, p. 180).

The success of investigative actions is due
to a set of actions that are components (aspects,
elements) inherent in each investigative action.
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A significant number of forensic scientists iden-
tify the following elements of investigative
action: criminal procedure; moral and ethi-
cal; psychological;, organisational and tacti-
cal. The organisational part includes actions
that contribute to the most rational conduct
of the investigation, its planning, preparation
and conduct of investigative actions aimed
at achieving the goals, the use of technical
means, participants in investigation. The tac-
tical part deals with actions aimed at solving
the immediate tasks of the investigation, mak-
ing tactical decisions and determining the time-
liness of the investigative actions, assessment
of the need to implement the planned activities
in the light of the current investigation situa-
tion (Semenov, 2015, p. 246).

In order to achieve these goals, the investi-
gator should understand the depth of the prob-
lem and its historical development.

For example, since the mid-1990s, meas-
ures to combat domestic violence have been
actively introduced worldwide. In the post-So-
viet area, the problem of domestic violence has
been of interest since the late 1990s. Special
legislation to counter it was adopted in Kyr-
gyzstan, Georgia, Moldova and Ukraine. Of
course, there were reasons for the lack of devel-
opment of ways to combat domestic violence in
Soviet society: 1) The hidden nature of domes-
tic violence was linked to the idealisation
of the Soviet family; 2) The limited research on
the range of domestic violence offences was due
to the prevention of interference with the pri-
vacy identified with the family institute; 3) The
Soviet family was subject to control and educa-
tion and the State did not need to apply addi-
tional coercive measures of legal liability for
violence, which did not fall under the elements
of the crime; 4) For the Soviet legal ideology
the development of the State was a priority,
and the development of group cells, which
included the family, was secondary; 5) The issue
of family relations in the Slavic mentality was
alienated to public supervision and interference
(Topchii, Kyfliuk, 2019, p. 32).

In addition, T. Havronska, I. Krasnolobova,
V. Bortniak, D. Bondar and A. Boiko conclude
on the influence of political and religious tradi-
tions of the country that the level of violence
against women and girls depends on the reli-
gion of the majority of the population in a given
country. The highest levels of domestic vio-
lence are found in regions of the world where
the majority of the population is Muslim, such
as East Asia, South-East Asia, Africa (Havron-
ska, Krasnolobova, Bortniak, Bondar, Boiko,
2021, p. 399).

According to V.V. Topchii and R.V. Kyfliuk,
such circumstances are fundamental for the for-
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mation of family ideology in Ukrainian society
as well. The stigmatisation of victims of domes-
tic violence leads to their closure, to a feel-
ing of being guilty of provoking criminal acts
against themselves. Accordingly, in the course
of an investigation, the person unknowingly
opposes the investigation when the investigator
attempts to ascertain, at a minimum, the sys-
tematic nature of the violent acts, etc.

3. Obstacles in the pre-trial investigation
of criminal offences involving domestic vio-
lence

The results of the study of criminal pro-
ceedings and the survey of the investigators
of the NPU reveal that the reasons for the obsta-
cles encountered in the pre-trial investigation
of criminal offences involving domestic violence
can be grouped into:

The process of investigating criminal
offences related to domestic violence is not
limited to the investigation of only one type
of crime, usually it is a certain chain of vio-
lent actions, which usually begin with psycho-
logical or economic violence and, over time,
develop into more serious violent crimes man-
ifested in physical and sexual violence (98%
of respondents).

Alienation in communication between vic-
tims and the investigator. The victim’s shame
and the established perception that violence is
a family matter and does not concern outsiders;
the guilt; the hope of improving relationships;
the fear of the loss of family and children hinder
communication.

T.V. Ishchenko argues that 22% of respond-
ents (56 people) said that one of the reasons
why they did not report domestic violence to
the police was threats and fear of retaliation
from the offender (Ishchenko, 2020, p. 94).

3. Lack of awareness of victims about ways
to avoid violence, about how to escape from
the abuser.

Nowadays, this problem occurs mainly in
small towns and villages (18%), where the vic-
tims are elderly and disabled (16%) and there-
fore cannot access the Internet or social services,
to the police, or have a negative experience
when they were denied help.

4. Lack of evidence. Generally, despite
the prolongation of the violence, the victims
are not aware of the ways how to record both
the violent acts and their traces; fear that
the perpetrator will notice or find photographs
and videos of their actions.

Many scholars and the case law reveal that
the lack of evidence of systematic domestic vio-
lence is a significant obstacle to justice.

The Association of Women Lawyers JurFem
notes that it seems that one of the manda-
tory grounds for classifying actions under
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article 126-1 of the Code is their systematic
nature. However, article 126-1 of the Criminal
Code of Ukraine does not contain a note that
would explain the phrase “systematic commis-
sion of physical, psychological or economic vio-
lence”, which leads to that the questions during
application of this rule as to the classification
ofanactunderarticle 126-1 of the CC of Ukraine
in the context of "systematic commission”. In
particular, in the ruling of the Supreme Court
of February 25, 2021, in case 583/3295/19,
the court drew attention to the following: “The
phrase “systematic commission of physical,
psychological or economic violence” describes
the actions. A criminal offence is considered
completed from the moment of committing
of one of three forms of violence (physical,
psychological or economic) for the third time,
resulting in at least one of the consequences
specified in the law. It does not matter whether
the first two acts of violence were reflected in
the police administrative report, the restraining
order or in another document. The fact of doc-
umentation is important for proof of systemati-
sation, but not more than other legally provided
proofs” (Zmysla, 2021).

5. Failure of the victim to recognize psy-
chological or economic pressure as domestic
violence. Usually, victims of psychological or
economic violence consider themselves to be
poorly educated, stupid, etc., so they are sure
that the physical or sexual violence was started
unexpectedly and had reasons.

For example, according to a study of crim-
inal proceedings, 76% of the victims (mostly
women) claimed that the men had married them
and provided housing, so they were “demand-
ing”; 22% lived after marriage in the husband
and his family’s house, so “had no right” to com-
ment on the domestic situation; 57% of such
women had no higher education.

In Ukraine, for a long time, economic vio-
lence was not considered as violence at all,
and therefore was not discussed or investigated
(either from the standpoint of impact assessment
or from the standpoint of prevention and coun-
teraction). Moreover, when voicing the problem
of domestic violence, instead of receiving sup-
port, compassion and understanding of the situ-
ation, victims often hear: “This is their personal
business”. The situation is further complicated
by the fact that significant part of the youth,
according to the study (Molchan, 2016, p. 14),
do not consider the deliberate deprivation
of housing, food, clothing, other property or

money as violence, consequently, there are pre-
requisites for the further spread of economic
discrimination. However, it is the problem
of money and its distribution in the family
that causes 42% of misunderstandings between
the partners (Shakhrai, 2006, p. 30; Botnarenko,
2021, p. 43).

6. Lack of adequate communication and coop-
eration between units of the National Police
and between the police and social organisations
such as guardianship and custody agencies, social
service centres for families, children and young
people, and social rehabilitation centres, medical
and social rehabilitation centres, etc.

According to the survey of employees of pre-
trial investigation and the prevention units
of the National Police, 74% of respondents indi-
cated a low level of such cooperation.

7. Lack of investigation techniques for
investigating the general and individual types
of domestic violence and for the investigation
of criminal offences involving domestic vio-
lence. 56% of employees of pre-trial investiga-
tion and the prevention units of the National
Police say so.

8. Gender stereotypes among law enforce-
ment officials.

O. V. Davydova notes that according to
the results of the study by the Ukrainian Cen-
tre for Social Reforms on behalf of the UN Pop-
ulation Fund (UNFPA), with the assistance
of the Department for International Develop-
ment of the Government of the United King-
dom of Great Britain and Northern Ireland
(UK DFID) revealed a fairly high male toler-
ance for domestic violence (for example, 18%
of respondents justify physical violence in
cases of adultery) and their bias against victims
of sexual violence, often accused of provoking
crimes by their behaviour or way of life (Davy-
dova, 2021:80).

4. Conclusions

The above-mentioned problematic aspects
determine the areas of improvement of exist-
ing and development of new methods of inves-
tigation of criminal offences, such as murder,
rape, defilement, etc., but in case if they are
committed as a result of domestic violence.
After all, the completeness of the available
evidence affects the investigator’s success in
modelling and understanding of the full picture
of the event, that is, what happened and what
the reasons of the criminal offence occurred
were, what contributed to the formation
of criminal intentions.
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MPUYNHA BUHUKHEHHS IIPOTU/IIT PO3CJIIJIYBAHHIO
KPUMIHAJIbHUX ITPABOIIOPYIIEHD, ITIOB’A3AHUX
I3 JOMAIIHIM HACHJIbCTBOM

Anoranig. Mema. Meta crarTi — npoaHaJi3yBaTy MPaKTUKY PO3CJi/yBaHHS KPUMiHAJIbHUX TIPABO-
HOPYIIIeHb, OB’ I3aHNUX i3 IOMAIIHIM HACHILCTBOM, BUBHAYMTHI Ta CUCTEMATH3YBATH TTPOOJIEMHI acIieKTH,
1[0 CTBOPIOKOTH IIPOTU/II0 Y BCTAHOBJIEHHI BCiX 0OCTaBUH IO Ta OTPUMaHHI 10Ka30B01 iH(opMariil.

Memooonoeis. [|Jist 10CATHEHHS METH BUKOPUCTAHO 3arajlbHOHAYKOBI METOJ[M [I3HAHHSI, TaKi SIK aHa-
J1i3, IHAYKITis, CHHTE3, Ie/YKIList Ta MOJIETIOBAHHSI, 1[0 CBOEIO Y€PTOI0 03BOIIIIO BHOKPEMHUTH POOIEeMHI
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ACIIeKTH, 1110 BUHUKAIOTh Ha Pi3HUX CTA/igAX J[0CY/I0BOTO PO3CJi/yBaHHS, BUZHAYUTH TPUUNHHO-HACITI-
KOBIi 3B’sI3KM, IPUUNHN {X BUHUKHEHHS Ta TIUISXW iX MO/0JMaHHSA. BUKoprucTaHHs IHAYKIIHHOTO METOLY
JI03BOJINJIO BCTAHOBUTH ITOBTOPIOBAJIBHUN XapaKTep MO/, 110 YCKJIaHIOTD PO3CJILyBaHHS 1 Ha 1iHl 1Tij1-
cTaBi B MailGyTHROMY BUOYIOBYBATH HATIPSIMU MTO0JAHHS POTH/IT. BUKOpHCTaHHSI iCTOPUYHOTO METOLY
JIAJI0 MOJKJIMBICTD JIOCIIZKEHHST TIpotiecy (opMyBaHHSI IPOTHIT Ta CTBOPEHHS IPOOJEMHUX aCTIEKTIB ITijl
Yac I0CYI0BOTO PO3CIiIyBaHHSA KPUMIHAIBHIX TIPABOIOPYIICHb, OB’ I3aHUX i3 IOMAITHIM HACUIIBCTBOM.

Pe3zynvmamu. Ilporiec posciigyBaHHs KPUMiHAIBHUX MPABOMOPYIIEHb, OB SI3aHUX i3 JOMAIIHIM
HACUJILCTBOM, He OOMEKEHUH PO3CITiyBAHHIM JIUIIE OJHOTO BUAY 3JOUYNHY, 3a3BUYail Ti¢ TIEBHUIT JlaH-
LIOT HACUJIbHUIBKUX /ill, SKi 3a3BUUail MOYMHAIOTHCA 3 TICUXOJIOTIYHOT0 a60 €KOHOMIYHOTO HACUJILCTBA
i IPOTSTOM IEBHOTO YACY IEPEPOCTAIOTH y OLIbII TSKKI HACHJIBHUIIBKI 3JI0YMHH, 1O TIPOSIBISIIOTHCS
y isuunomy Ta cekcyaabiomy nacuibeTsi. Harosoneno na BizicyTHoCTi HaseskHoi KOMyHiKalil Ta B3a-
€MO/Ii1 sIK MizK mijipo3ainamu HartioHasmbHOT mostinii, Tak i Mik MOJTiIi€r0 Ta FPOMajICBKUMY OpraHi3alisiMu,
TaKUMU K OPraHd OMIKM Ta MKJIYBaHHs, IEHTPU COMIaMbHUX CIYKO st ciMl, iiTell Ta Mooz, corri-
aJIbHO-peabimiTaiiiiii eHTpH, IIeHTPU MEeAMKO-CcoltianbHoi peabimiranii Tomo. HaykoBa HoBH3HA T10JISI-
rae B 00'€/IHAHHI HAYKOBUX [OCSTHEHD Ta PE3YJIbTATiB IIPAKTUYHOI AisJIbHOCTI 3 IUTAHb PO3CJIi/LyBAHHS
Ta TOIEePe/KEHHS IOMAITHBOTO HACHIIBCTBA, sIKe OyJIe CIYTYBATH OCHOBOIO B TOOYIOBI METOIMKH PO3CJIi-
JIyBaHHSI KPUMiHAJIBHUX TIPABOIIOPYIIEHbD, OB’ A3aHUX 13 IOMAIITHIM HACUJIbCTBOM.

Buchoexu. BusnaueHi rpynu 0CHOBHUX MPOOJIEMHUX TUTaHb, 110 BUHUKAOTH Iijl Yac I0CYI0BOTO
PO3CJIiyBaHHS KPUMIHAJIBHUX IIPABONOPYIIEHb, OB’ SA3aHNX i3 JOMAIIHIM HACUJIBLCTBOM, /103BOJISIOTH
CJIIYOMY BUBHAYMTH PUSUKN BUHUKHEHHs IPOTHIIT PO3CIILYBaHHIO, BUSHAUMTH HAOIIbII ONTHMATbHY
TaKTUKY CJIi14nX (PO3IIYKOBUX ) /L.

Kmou4oBi cioBa: OMAIHE HACUIBCTBO, PO3CITiYyBAHHS, KPUMiHAIbHE TPABOIOPYIIEHHS, TIPOTH]LisI
PO3CTiyBaHHIO.
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