A monthly scientific-practical law
journal has been issued since

January 1, 1996

ENTREPRENEURSHIP,

ik AW

Chief Editor
Makhinchuk
Vitalii
Mykolaiovych

Editorial Board:

Bakalinska O.O.
Berestova L.E.
Bobryk V.I.
Vavzhenchuk S.Ya.
Vasylieva V.A.
Derevianko B.V.
Kalaur LR.
Kostruba A.V.
Krupchan O.D.
Patsuriia N.B.
Stefanchuk M.O.
Fedorchenko N.V.
Robert Tabashevskyi
(Poland)

HELVETICA
PUELISHING HOUSE

ACADEMICIAN F.H. BURCHAK SCIENTIFIC RESEARCH INSTITUTE OF PRIVATE LAW
AND ENTREPRENEURSHIP OF NALS OF UKRAINE

" CIVICTRW ANDPROCESS

Yurii Burylo

Al generated works and copyright protection................................

Mykola Haliantych, Volodymyr Kochyn
De-Sovietization of housing legislation: current challenges

Inmartial law. ...

Yuri Zaika
Protection of the professional honor and dignity

of apolice officer inwar....................ocooiii

Vitalii Makhinchuk
Scientific and practical analysis of current regulations,
judicial practice and legislative initiatives in the field
of compensation for property damage caused by damage
to real estate as a result of armed aggression

of the Russian Federation...............ooooeeieei e

Galyna Myronova
Digitalization of healthcare in Ukraine:

legal support of public and private interests.....................c...coeeee.

Liliana Sishchuk, Viktoriia Vasylieva
Particularities of functioning of the general meeting

of a joint-stock company under martial law..................................

.......... 14

............ 21

............ 48

. COMMERCIAL LAW ANDPROCESS

Bogdan Derevyanko, Olha Turkot
Legal regulation of cryptocurrency relations with in Ukraine:

EU eXPerienCe. . .....vuivieieii e

Valeriy Polyukhovych
Some problem issues of legal regulation of appeals

in the field of public procurement..........................occool

.......... 56

............ 62



AUMMIINIDIKALIVE LAW HRU PRULEDS

Viacheslav Bukovskyi
Analysis methodology of administrative and legal support
for intellectual property and investment protection.....................o.oveeeiiiiiieeeiiiiieee e 67

Ruslan Horiachenko
Actors of personnel policy in bodies of the National Police of Ukraine:
concept, characteristics, classification. .. ..............oviuiiri e 7!

Liudmyla Domuschi
Administrative legal provisions for cases involving appeals against
authorised actors’ decisions on administrative liability in Ukraine..................................... 79

Iryna Zaroovna
Powers of the State Migration Service of Ukraine for making public policy
on migration according to domestic legislation........................ooo i 84

Artem Zubko
Public policy of Ukraine: concept and eSSENCE. ............ooivvuureeiiiiiiiiiiieeeee e 91

Oleksandr Zubov

Administrative procedures for fair

and effective justice in URraine ... 96
Daria Kiblyk

Theoretical and methodological foundations for determining

legal principles of making public policy

on ensuring rights and freedoms of persons with disabilities................................ 100
Inna Pidbereznykh

Administrative and legal framework

for the national security of the United States and its impact

on the ASEAN social and economic SECTOT. .............ccoooiiiiiiiiiiiiee e 105
Tetiana Shumeiko

General legal principles for making public policy on firearm circulation

I UKIAINE ..., 111

CERIMINRLTAW

Arkadii Zaporozhchenko
The prospective effect of a plea agreement at the judge’s discretion
and of an arbitration agreement at the arbitrator’s discretion:

comparative [eal ASPECT. ...........iie e 116
Thor Faier

Modus operandi of lucrative violent crimes against foreigners.........................cccooeeeeiiiinnn. 122
Olexandra Kaminska

Specificities of procedure for conducting an investigative experiment

with the participation of a juvenile during

PhE INQUITY. ... 129
Volodymyr Yashchuk

Examination of scent traces during inspection of the scene
and other investigative (search) aCtionsS...............ccooiuiiiiiiiii e 134



Monument to
the Magdeburg Rights

in Kyiv is on the cover

Yuliia Komarynska
Reasons for opposition to the investigation of criminal

offences related to domestic VIOIence. .............oveeeeee e 140
Oleksii Drozd

Theoretical and legal aspects of classification of social guarantees
for personnel of the state service of special communication
and information protection of Ukraine....................coooveeiiiiiniinii. 146

Co-founders:
Academician EH. Burchak Scientific Research Institute of Private Law and Entrepreneurship
of the National Academy of Legal Sciences of Ukraine
Garantia Ltd., Gestors Attorneys’ Association

ISSN 2663-5313 (print)
ISSN 2663-5321 (online)
Based on the Order of the Ministry of Science and Education of Ukraine Ne 409 (annex 1) dated 17.03.2020,
the journal is included in the list of professional publications of the “B” category
(081 “Law”, 293 “International Law”)

The journal is indexed in the international scientometric databases Index Copernicus International
(the Republic of Poland)

The articles are checked for plagiarism using the software StrikePlagiarism.com developed
by the Polish company Plagiat.pl.

Certificate of the state registration of the print media: KV 15779-4251 TP dated 02.11.2009
The journal is recommended for printing and distributing over the Internet by the Academic Council
of Academician FH. Burchak Scientific Research Institute of Private Law and Entrepreneurship

of the National Academy of Legal Sciences of Ukraine
(Minutes No. 5 dated 25.05.2022)

Official web-site: pgp-journal kiev.ua

Passed for printing 26.05.2022. Format 70x108 1/16. Oﬁsct({)af])c :
s|

5 T. © Garantia Ltd, 2022.
Offset printing. Conventional printed sheet 13,48. Published sheets 12,70. Certificate of the state registration of the print media
Print run — 255 copies. Order No. 0722/270

Publisher: Publishing House “Helvetica” Series KB No. 15779-4251 ITP dated 02.11.2009
6/1 Iﬁgléil St. édesé 65101 . Postal address of the editorial office: 7-B Nazarivska St., office 4, Kyiv, 01032
Certificate of publishing business entity JIK Ne 6424 dated 04.10.2018 Tel./fax (044) 513-33-16.



LLiomicAYHMIA HayKOBO-NPaKTUYHUIA
I0PUAVHYHWIA XXypHaN BULAETLCSA 3

1 ciuHa 1996 p.
HAYKOBO-AOCIIAHWV IHCTUTYT MPUBATHOIO MPABA | TIANPUEMHULITBA
IM. AKAZEEMIKA . . BYPHAKA HAMpH YKPAIHM

Maxinuyk —
Biramniit
Muxonaitosuy IOpni Bypwzo

TBopuy, CTBOpEHI IITYYHIM IHTEIEKTOM,

Ta IX OXOPOHA ABTOPCHKIM ITPABOM. ...\ etesnevieteeeseetnesneeneenennenneeneenannens 7
Pepnakuiitna
conerist Muxona Fanaumuy, Borooumup Kowun

: Jlepasinisartist KUTIOBOTO 3aKOHOABCTBA:

CYYaCHI BUKJIUKU B YMOBAX BOEHHOTO CTAHY. .. ..vuisenesinernineenassneinanannnnss 14
Bakanincoka O.0. IOpuZ 3aixa
Bepecrosa LE. 3axuct npodeciituoi yecti Ta riffHoCTI Moieiicbkoro
Bobpui B.L B YMOBAX BOEHHOTO HACY. ...\ttt ittt ettt et et et et 21
Basserayk C.51. Bimauniii Maxinuyx

) HayxkoBo-TipakTHYHUIT aHAJII3 YUHHOTO
Bacumsena B.A. HOPMATHUBHO-IIPABOBOTO PEryJIIOBAHHS,
Jlepensimko B.B. CYZ0BOI [PAKTUKH T 3aKOHO/[ABYMX HIIlIaTHB
Kamavp LP. y cdepi BiANTKOTYBAHHS MaifHOBOI IKO/H,
PR 3aBJIAHOI MOTTKO/PKEHHIM HEPYXOMOTO MaiiHa

Kocrpy6a A.B. BHACJIII0K 30poiiHoi arpecii
Kpymuan O.JL. Pociiicbkol DeePatil..............oeiuieiiiie e 28
Manypis 1.5 TI'anuna Muponosa , o

[udposisairis 0XopoHH 3710pOB’s B YKpaiHi:
Credanuayk M.O.

®Denopuenko H.B.

PoGept TabamieBchkuii

(Ilosbma)

FEABRETHUKA
EUOAEBHUNUMA aIMm

npaBoBe 3a0e3nedenns myOIiYHNX Ta IPUBATHUX THTEPECIB. . ... ....eeveeeeen. 40

Jiniana Ciwyx, Bixkmopis Bacunvesa
OcobmBocTi (DyHKIIOHYBaHHS 3aralbHIX 300piB
aKI[IOHEPHOTO TOBAPUCTBA

Ha IEPIOJL BOEHHOTO CTAHY. ... evueieeieeitenenenasesnesnernesnaanns

................. 48

~__ TOCAOAAPCLKE NPABD 1 NPOUEC

Bozoan /lepesanxo, Onvea Typrxom
[TpaBoBe peryJoBaHHs BiIHOCUH i3 KPUIITOBATIOTOIO

B YRpaiHi: 10CBIL €C... ...

Baunepiiu ITonoxoeuu
Oxkpemi mpobIeMHI IMTAHHST TIPABOBOTO PETYTIOBAHHSI

OCKapKeHHs y chepi MyOMUHIX 3AKYIIBEIb, ... ... ..eveeseeeeeeeeen....

................. 56

................ 62



RAMIRIGIFAINDRE HPADU | HPUILE

B’sauecnae Byxoscvkuii
Merojtosorist aHasTi3y aiMiHiCTPaTHBHO-IPABOBOTO 3a0e3MeeH s OXOPOHI

IHTE/IEKTYAIbHOI BAACHOCTI TA THBECTHIIIEL .. ...ttt e e 67
Pycaan I'opauenxo

Cy0’extu KajpoBoi nosituku B opranax Haronanbroi nosinii Yxpainu:

TOHSTTS, XAPAKTEPHI 03HAKU, KITACHMIKATIISL. .. ... .. evieie et eie et e 7
Joomuna Jlomycui

AJIMiHICTPATUBHO-IIPABOBI HOPMHU Y CIIPABAX CTOCOBHO OCKAP:KEHHS pillieHb
cy0’eKTiB BIAHIX TTOBHOBAKEHb I[0/[0 IPUTSITHEHIST 0Ci0
J10 2/IMiHICTPATUBHOIL BiINOBIAANBLHOCTL B YKPATHIL .. ..oeut it eeiie e 79

Ipuna 3aposna

[osrosaxentst JlepsaBroi Mirpauiitnoi ciy:x6u Yxpaimu

[O/I0 peai3allii iepKaBHoOi MOMITHKY Y cdepi Mirpartii

BiJITIOBITHO /10 BiTYN3HAHOTO 3AKOHOMABCTBA. .. ... eeteeteeteenaentaennaeeenentneenneeneeneeneenne 84
Apmem 3yoxro

Jlep:xaBHa MOMITUKA YKPATHU: TIOHATTS TA CYTHICTD. .. vuiviseiiteieee e e e 91

Ouexcanop 3y6os

Jlesiki ajiMiHICTPATHBHI IPOTIE/LYPH CTOCOBHO 3abe3TeueHHs

CTIPaBE/ITIBOTO Ta €PeKTUBHOTO MPABOCYTA B YKPATHL ......'iuieie e, 96
Hap’sa Kioaux

TeopeTrKo-MeTOA0M0rIUHI OCHOBY BU3HAYCHHS IIPABOBUX 3aca/l

(bopMyBaHH Ta peasizanii AepAKaBHOI TOMITHKN

11010 3a6e31eUEHHsT TIPaB i CBOOOA 0CI0 3 THBATIIHICTIO ... .. .. e 100
Inna Iioéepesnux

AnminicTpaTuBHO-TIPaBOBe 3a0e3ieucHHs HatlionanbHoi Oesteku CIITA

Ta ii BIUIMB Ha COIiaIbHO-eKOHOMIUHUI
CeRTOP ACE AL L 105

Temsana Illymeiixo

3araJibHOIPABOBI IPUHITHIT (POPMYBAHHS Ta peasri3allii 1epsKaBHOI MO THKH
Y ChEPT 00ITY BOPOT B YKPATHIL ... ... eeee st m

* KPHMIHANGHE MPREO

Apradii 3anoposicuenico
[IpocmiekTHBHII BIINB YTO/M PO BUSHAHHS BUHYBATOCTI
Ha PO3CY/I CYIUIi Ta apbiTpakHOI yrom Ha poscyn apbiTpa:

TOPIBHAIBHO-TIPABOBIH ACTICKT. .. .. .. ..\ttt 116
Teop Dace

Criocib BUMHEHHS KOPUCINBO-HACUIBHUTIBKIX 3JI0UHHIB,

BUMHCHUX HIOZ0 THOBEMIIIB. . . ..ttt ettt ettt ettt e et e e et et et e e et et e et e e eaeeanaees 122

Oxnexcanopa Kamincora
Ipouecyaibhi 0cOOIMBOCTI IPOBEACHHS CJIUOT0 €KCIIEPUMEHTY
3 YYaCTIO HEMOBHOJIITHBOTO I1/[03PIOBAHOTO TIi/[ YAC IBHAHHSL ... .. .. 'esieeseeseseeeeenaaenennns s 129

Bonooumup Swyx
JlocTi/IKeH S 3aITaXOBUX CJIIIB 1111 YaC TTPOBEEHHSI OISy MICIIS IO/
Ta HIUX CAITUUX (POIIYKOBUX) JHEL ...ttt et 134



00KIAOUHKU —

ram’sSTHUK

MareGyp3bKomy

npasy B M. Kuesi IOnia Komapuncoxa
[Iprynran BUHUKHEHHS TPOTHAIT PO3CITTyBaHHIO
KPUMIHAIBHUX TIPABONOPYIIEHD, OB’ SI3aHIX

13 IOMATITHIM HACHIIBCTBOM. ... ..us et ie e e e e e 140
Ouxnexciit [poso

Teoperrko-TIpaBoBi acriekTn Kiacnudikaliii comiaabHuX rapanTiii
0C000BOTO CKIALY ACPHKABHOL CIyKOM CIIEIialbHOTO 3B SI3KY
Ta 3aXUCTY IHPOPMAIIT YKPATHIL ... ..ot 146

CniB3aCHOBHHKH:

HaykoBo-/10¢J1i/iHN iHCTUTYT IPUBATHOTO 1paBa i mignpuemuniTsa im. akajsemika . I. Bypuaka
Hauionansioi akagemii npaBoBux Hayk Ykpainu, TOB «[apantist», Axsokarcoke 06’eqnanms «Gestors»
ISSN 2663-5313 (print)

ISSN 2663-5321 (online)

Ha nincrasi Hakazy MinicrepcrBa ocBiti Ta Hayku Ykpainu Ne 409 Bin 17.03.2020 p. (Jonartox 1)
SKypHaJI BHeCeHuii 710 nepeiky dpaxoBux Buzianb Kareropii "B" y raysi lopuauyHux Hayk
(081 "IIpaBo", 293 "MiknapoaHe nmpaso")

JKypnan exmoueno 0o miscnapoonoi nayxomempuunoi 6azu Index Copernicus International (Pecnyé6nixa Ilonvua)

Crarti y BUjiaHHi nepeBipeHi Ha HasiBHICTb TL1ariaTy
3a JI0IIOMOT0I0 IIporpamMHoro 3abesnedenns StrikePlagiarism.com iz nossceskoi komnanii Plagiat.pl

CBIiJIONTBO 1IPO IepKaBHY PEECTPALLil0 APYKOBAHOTO 3ac00y MacoBoi iHpopmartii
cepist KB Ne 15779-425111P Bix 02.11.2009 p.
Kypnan pexoMeH10BaHO 10 IPYKY Ta NONIMPeHHS Yyepe3 Mepesky Internet Buenoio pazoio
HaykoBo-0CJIiIHOTO iHCTUTYTY IPUBATHOTO MPaBa i miAnpueMHUITBA iM. akasemika D. I. Bypuaka HAIIpH Vkpainu
(IIporokon Ne 5 Bin 25.05.2022 poky)

Odiiitanii caiit: pgp-journal.kiev.ua

Mianncano 0 apyky 26.05.2022. Mopvar 70x108 1,/16. Marnip odeermuii. © 3 inosizambHicTio «TapanTis»>, 2022.

Jlpyx oeernuii. Y. apyk. apk. 13,48. O6u.-suz. apk. 12,70. CBIIONTBO PO ICP/KABHY PEECTPAILIIO APYKOBAHOTO 3ac00y MacoBoi indopmartii
Tupas — 255. 3amopJenns Ne 0722/270 cepis KB Ne 15779-4251 TIP iz 02.11.2009 p.

Bujaserns: Bijasnuauii gim «lesbernias, Ilowmosa adpeca pedaxuii: 01032, m. Kuis, sysr. Hazapiscebka, 7-B, od. 4.
65101, m. Onteca, By.1. Tnriiesi, 6,/1 Ten./paxc (044) 513-33-16.

Csinonrso cy6'exra BumasHirdol cipasi JIK Ne 7623 i 22.06.2022 p.



3/2022
CIVIL LAW AND PROCESS

UDC 347:004.8
DOI https://doi.org/10.32849,/2663-5313,/2022.3.01

Yurii Burylo,

Doctor of Law, Associate Professor, Leading Researcher at the Department of International Private Law
and Legal Problems of European Integration, Academician F. H. Burchak Scientific Research Institute of
Private Law and Entrepreneurship of National Academy of Law Sciences of Ukraine, 23-a, Rayevskogo
str., Kyiv, Ukraine, 01042, burylojunior@gmail.com

ORCID: 0000-0001-8743-7739

Burylo, Yurii (2022). Al-generated works and copyright protection. Entrepreneurship, Economy
and Law, 3, 7-13, doi: https://doi.org/10.32849/2663-5313,/2022.3.01

AI GENERATED WORKS AND COPYRIGHT
PROTECTION

Abstract. The purpose of the article is to find the most promising and practical way of applying
copyright to Al generated works, taking into account the objectives of copyright law and technolog-
ical progress.

Research methods. The methodology of this study includes analytical, comparative and dialec-
tic methods of scientific research.

Results. Due to the human-centered approach to authorship, the existing copyright legislation
of most countries cannot provide protection for Al generated works. Even the concept of comput-
er-generated works, implemented in the legislation of some countries, cannot fully resolve all complex
issues concerning Al generated works, because it confers copyright on those, who design and operate
Al systems. At the same time, another concept, proposed for Al generated works, regards such works
as public property (public domain), which may be good for the general public, but not good for those
who create and operate Al systems. As for the novel concept of electronic persons, providing legal
personality for autonomous Al systems, this approach is quite flexible as it allows giving copyright to
an Al system itself and enables the owner of such a system to control the exercise of copyright by this
system. However, it may still take a while before this concept is finally appreciated and implemented.
In fact, it may even require reaching the next stage of Al development, namely Artificial General
Intelligence (AGI).

Conclusions. At present, copyright law does not protect Al-generated works in most countries.
Only a few countries have copyright legislation on computer-generated works applying to the works
created by Al systems. According to this legislation, copyright is given to those who have under-
taken the necessary arrangements in order for the computer to produce the works. Even though
this approach protects the economic interests of those who design and operate Al systems, it cannot
always provide a fair allocation of copyrights in situations, involving a large number of stakehold-
ers, due to the complexity of such systems. Another idea is to treat Al generated works as public
property (public domain). However, it cannot have a wide application, as it lacks the incentives for
those who design and operate Al systems. In theory, it is also possible to give autonomous Al systems
their own legal personhood enabling them to become copyright owners. In this case, autonomous
Al systems with the legal status of electronic persons could be recognized as authors of the works
they generated. This flexible approach also enables the owners of Al systems to control the exercise
copyrights belonging to such systems. Although it is unclear if the concept of electronic person can
be implemented at this point, it is quite likely to be recognized when the stage of Artificial General
Intelligence (AGTI) is reached.

Key words: artificial intelligence, intellectual property, copyright, Al generated works, legal
personhood, electronic person.

1. Introduction

Artificial intelligence (AI) is no longer sci-
ence fiction. Due to the advances in digital tech-
nologies, Al applications have recently been
developing at an accelerating pace. Al is already
deployed in different application domains,
e.g., recommendation systems, spam filters,

© Yu. Burylo, 2022

image recognition, voice recognition, virtual
assistants, etc. (Delipetrev, Tsinarakli, Kostié,
2020, p.4). As a result, Al is starting to have
a significant impact on our daily lives, economy
and society as a whole. As Al gradually pene-
trates all areas of life, it becomes increasingly
clear that the use of Al has to be governed by

1
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law. Like many other new technologies, Al
raises a wide range of legal and human rights
issues. According to Rowena Rodrigues, the Al-
related issues include: the lack of algorithmic
transparency; cybersecurity  vulnerabilities;
unfairness, bias and discrimination; the lack
of contestability; legal personhood issues; intel-
lectual property issues; adverse effects on work-
ers; privacy and data protection issues; liability
for damage and lack of accountability for harms
(Rodrigues, 2020).

Among numerous legal issues and chal-
lenges associated with Al, the issues of intel-
lectual property seem to be the most evident as
Al is increasingly used for creative purposes. In
recent years, there have been a lot of examples
of Al systems writing novels, essays and articles
(Loutfi, 2021), painting pictures (the next Rem-
brandt), and composing music (Lauder, 2017).
Contrary to a common belief that only humans
are capable of being creative, modern Al systems
demonstrate a growing capacity to produce
creative works. The creative potential of Al
must not be ignored by law in the sense that
there has to be a clear and unambiguous legal
approach to dealing with AI generated works
that would promote innovation in the field
of AT and its creative application. Taking into
account the above, it is necessary to explore all
potential options of copyright protection with
regards to Al generated works.

In this respect, it is necessary to give credit
to lawyers and scholars, such as R. Rodrigues,
C. R. Davies, L. Gathercole, M. Iglesias, S. Sha-
muilia and A. Anderberg, S. F. Hedrick, M. Kop,
I. Veiksa, R. Free, R. D. Brown, S. Karnouskos,
who have already examined some legal issues
of Al and various ways of applying copyright
protection to Al generated works. Although
many interesting ideas regarding the applica-
tion of copyright law to Al generated works
have been put forward, the findings of the legal
research on this issue vary dramatically. There-
fore, the purpose of this study is to find the most
promising and practical way of applying copy-
right to Al generated works, taking into account
the main objectives of copyright law as well as
technological progress.

This study involves the use of analytical,
comparative and dialectic methods of scientific
research. The analytical method is used for explor-
ing different avenues of copyright application to
Al generated works as well as examining the rele-
vant legislation. The use of the analytical method is
coupled with the comparative method of research,
which is used for identifying the advantages
and shortcomings of different concepts suggesting
copyright protection for Al generated works. The
dialectic method is applied for the investigation
of Al technological development stages.

8

2. Al generated works and current copy-
right regulation

As AT systems become increasingly sophis-
ticated, their autonomy and creative capacity
grow considerably. In fact, even today, when
we can witness only the dawn of the Al era (the
stage of the so-called “weak AI” or “Artificial
Narrow Intelligence”), intelligent machines
powered by Al are already capable of producing
original creative works by themselves. In other
words, creative activities leading to the appear-
ance of new original works are no longer
the monopoly of human beings.

Naturally, it gives rise to a question — is
the current copyright law ready to face a new
reality, in which original works are created not
only by humans, but by smart machines as well?
For the vast majority of countries, the answer
is no. In particular, C. R. Davies concludes that
the current regime is woefully inadequate to deal
with the growing use of more and more intuitive
artificial intelligence systems in the production
of such works (Davies, 2011).

The thing is that the existing copyright
law has been built on the idea that creativity
is a purely human attribute. Hence, the origins
of copyright are basically human. As a result,
only a human author can have moral rights to
his/her works, whereas economic rights to such
works also originate from a human author even
in the case of their transfer to another individ-
ual or a legal person.

This human-centered approach to author-
ship is well reflected in the copyright legislation
of Ukraine. In particular, the Law of Ukraine
“On copyright and related rights” defines
an author as a natural person, who produced
awork by way of creative labor. The approach is
quite similar in many other countries. According
to M. Iglesias, S. Shamuilia and A. Anderberg,
most copyright legislation across EU Member
States is very much dependent on human-cen-
tred concepts, for: the beneficiary of protection
(i.e. the author); the conditions for protection
(e.g. originality); and the rights granted (eco-
nomic, but also moral rights). This human-cen-
tred focus is also present in the acquis commu-
nautaire, although arguably to lesser extent due
to the lack of regulation on moral rights... The
outcome is similar under US law. The US Cop-
yright Act protects original works of author-
ship and, to qualify as a work of authorship,
a work must be created by a human being. The
general guide to the policies and procedures
of the US Copyright Office is also clear in this
regard: ‘the Office will not register works pro-
duced by a machine or mere mechanical pro-
cess that operates randomly or automatically
without any creative input or intervention from
a human author (Iglesias, Shamuilia, Ander-
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berg, 2021, p. 14; the Compendium of U.S. Cop-
yright Office Practices).

Given the above, it is possible to conclude
that under the existing legislation of most coun-
tries, copyright protection applies only to origi-
nal works created by human authors. Therefore,
currently works created by autonomous Al
systems cannot be protected by copyright, even
if they meet the criterion of originality. So, it
turns out that there is a large gap in the copy-
right regulation when it comes to the original
works generated by autonomous Al systems.

Considering the objectives of copyright law,
the current lack of copyright protection for Al
generated works appears to be unacceptable.
The main purpose of intellectual property law
in general and copyright law in particular is to
promote creative activities and innovation by
providing legal protection for the results of such
activities. If there is no copyright protection for
the works generated by Al systems, there will
be no incentives for high-tech companies to
design new Al systems and no incentives for
users to make use of such systems for creative
purposes. As a result, this lack of incentives may
lead to lower investments in the development
of AT and a lower level of creative activities in
the field of science, literature, art and entertain-
ment industry, holding back scientific, economic
and cultural progress.

3. AI generated works and human copy-
right holders

Unlike most countries, where there is no
copyright protection for AI generated works,
some countries, including the UK, South Africa,
Hong Kong, India, Ireland and New Zealand,
have enacted legislation protecting comput-
er-generated works ... In the UK, computer-gen-
erated works are defined as works ‘generated by
computer in circumstances such that there is no
human author of the work’ (Iglesias, Shamuilia,
Anderberg, 2021, p. 13). Thus, the concept
of computer-generated works applies to works
created by autonomous Al systems.

According to Laura Gathercole, the current
position under the Copyright, Designs and Pat-
ents Act 1988 is that, where a computer has gen-
erated the works, the author is the person who
has undertaken the necessary arrangements in
order for the computer to produce the works.
The author enjoys copyright protection for
50 years from the date of creation (Gathercole,
2022). In other words, in a situation where
there is no real human author of an Al gener-
ated work, there is a possibility of designating
a copyright holder who will act as an author.
This pragmatic approach provides the possi-
bility of granting copyright to a person, who
has made the most significant contribution to
the creation and operation of an autonomous Al

system, which generated a work. In most cases
a copyright holder is likely to be either the pro-
grammer or the user of an Al system.

This approach seems to be largely in line
with the views, expressed by Ingrida Veiksa,
who points out that works created by artifi-
cial intelligence must be protected by copy-
right, and such protection must not differ from
the usual (traditional) protection of authors'
works ... and only humans can be recognized as
the author of a work, and no computer or algo-
rithm can be identified as the copyright owner
(Veiksa, 2021, p. 235). Furthermore, as Saman-
tha Fink Hedrick points out, the incentives
inherent in the copyright bargain — and the very
rationale for the existence of copyright law — are
only advanced when copyright is allocated to
a human, whether that is the programmer, user,
data owner, or a combination of them (Hedrick,
2019, p. 375).

At the same time, the concept of comput-
er-generated works has its drawbacks. Due to
the growing complexity of modern Al systems,
it is not always possible to clearly identify a per-
son, who has undertaken all necessary arrange-
ments for the AI system to produce a work,
because in many cases there are dozens of people
involved in the process of designing, program-
ming, training and running an Al system. In
this regard, it is not quite clear how the concept
of computer-generated work addresses the use
of various data for machine learning, which is
considered to be a crucial part of any modern
Al system. The thing is that such data may
belong to different persons, who are neither pro-
grammers nor users of Al systems. So, the ques-
tion is whether they can also be recognized as
co-authors of the works created Al systems
using their data. For instance, it is quite possi-
ble for a modern Al system to create a beautiful
picture after studying hundreds or thousands
of paintings created by human artists. Would
it be fair not to recognize these human artists
as co-authors of an Al generated picture along
with the programmers and users of the relevant
Al system?

In addition, an autonomous Al system,
which is capable of making its own decisions,
may resort to some illegal actions, like steal-
ing data from their rightful owners, without
the knowledge and authorization of those in
charge of such a system. A situation like this
may give rise to questions like: “Who is going to
be responsible for such violations?”, or “Is it fair
to make persons, who design or run autonomous
Al systems, responsible for their violations?”.

4. Al generated works and the public
domain

Unlike the concept of computer-generated
works, which aims to provide incentives for all
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those involved in the creation and use of Al sys-
tems by granting them copyright protection,
the concept of public domain for Al generated
works has a completely different objective. It is
aimed at providing open access for the general
public to the works generated by Al systems,
rather than protecting individual economic
interests.

According to the proponents of the Al pub-
lic domain, the concept of Al at the current state
of the art does not need an incentive to create,
nor recognition or reward for its endeavours.
It simply does not need exclusive rights. Addi-
tionally, it is argued that extending copyrights
hinders innovation, cultural diversity and even
fundamental freedoms, and adding extra lay-
ers to the existing rainbow of IP rights is not
a good solution to balance the societal impact
of technological progress. Drawing inspiration
from the Roman Law, Mauritz Kop puts for-
ward an idea of Res Publicae ex Machina (Pub-
lic Property from the Machine) for Al creations
that crossed the autonomy threshold. Accord-
ing to him, the introduction of the legal concept
of Public Property from the Machine is a Pareto
improvement; many actors benefit from it while
nobody — at least no legal person — will suffer
from it (Kop, 2020, p.p. 306, 339).

On the face of it, this approach puts
the interests of the general public first. In the-
ory, on the one hand, the fewer restrictions,
the better for people and companies, when it
comes to using Al generated works. However,
on the other hand, this approach may discourage
investment in complex and costly TA develop-
ment projects as investors will not be willing to
spend their money on technologies that do not
yield a profit. From a practical point of view, this
approach appears to be suitable only for state-
funded and charitable projects of Al develop-
ment designed to meet some social needs. Big
high-tech companies are unlikely to engage in
such projects without any copyright protection
of their economic interests.

The copyright law has to ensure a well-bal-
anced approach to the protection all stakehold-
ers’ interests (both the creators and the general
public). Striking this balance is not an easy
task, when it comes to the copyright protec-
tion of works generated by autonomous Al sys-
tems. Certainly, Al generated works must be
recognized eligible for copyright protection.
At the same time, this protection must not
become an insurmountable barrier for all those
interested in using these works. In light of this,
the concept of public domain for AT generated
works (Public Property from the Machine)
does not seem to have a universal application,
even though it may be applied to the works cre-
ated by state-funded or charitable Al projects.
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In general, the public domain for Al generated
works would be appropriate after the expira-
tion copyright protection, just like in the case
of other literary and art works.

If the concept of public domain is ever
applied in relation to AI generated works,
the issues of moral rights to such work will
remain anyway. According to the classic
approach of the public domain concept, which
is well reflected in article 30 of the Law
of Ukraine “On copyright and related rights”,
only economic rights to works are transferred
into the public domain after the expiration
of a certain time period. This transfer, essen-
tially, means that such a work may be used with-
out paying any fees to its copyright owner. An
author’s moral rights to works must be observed
even after this transfer takes place. Therefore,
the basic question remains the same — who is
entitled to claim authorship for an Al gener-
ated work? The public domain concept does not
seem to provide any answers to this question.

5. AI generated works and the legal
personhood of Al systems

Copyright protections for Al generated
works based on the concepts of public domain
and computer-generated works have their roots
in the current anthropocentric copyright legal
regime. Thus, it is natural that the drawbacks
of these concepts with regards to Al generated
works are also caused by the human-centered
approach of the existing copyright law. So, what
about an alternative to this approach?

In recent years, the growing autonomy
of modern AI systems, the narrowing gap
between Al and human intelligence as well as
numerous legal issues stemming from the appli-
cation of AI systems have provided ample
grounds for interesting suggestions of granting
autonomous Al systems their own legal person-
hood. Furthermore, these suggestions are no
longer purely theoretical as they are considered
at the level of the European Parliament and take
shape of recommendations to the Commission
(European Parliament resolution).

Although these proposals and recommen-
dations to the Commission primarily deal with
theissues of civil liability for the damages result-
ing from the application of Al systems, the very
idea of granting Al systems legal personality
and turning them into the so-called “electronic
persons” implies a totally new approach to many
AT related problems in different areas of law,
including copyright law.

In fact, the emergence of new legal entities,
such as “electronic persons”, may signify one
of the greatest shifts in the field of law in cen-
turies. Ever since legal persons came into exist-
ence there have been only two types of legal sub-
jects, namely natural persons and legal persons.
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If the idea of creating electronic persons as legal
subjects gains recognition and eventually finds
its way into the legislation, natural and legal per-
sons will have to share the legal space with elec-
tronic persons. With regards to the Al related
issues of copyright the emergence of electronic
persons as the embodiment of the legal person-
ality of autonomous Al systems may be quite
significant, as it offers new avenues of solving
the existing problems of authorship and copy-
right for AT generated works.

In theory, the legal personhood of auton-
omous Al systems may serve as a legal basis
for recognizing autonomous Al systems as
the authors of copyright and owners of intan-
gible assets. In light of this, it is worth consid-
ering some of the options, set out by Dr. Rachel
Free. According to her, “one option is to enable
the autonomous Al itself to own the intangible
assets. Those who argue that giving autonomous
Al the status of a legal person would address
the issue of accountability, effectively imply
this solution... if a fully autonomous robot,
such as Rachel in Bladerunner, has the status
of a legal person, then it follows that she can be
an inventor and subsequent owner of a patent.
In the same way, she could be the author of cop-
yright in a computer program...” (Free, 2018).
Although in this case the status of legal person is
referred to as a precondition for owning intangi-
ble assets and being an author of copyright, it is
possible to assume that the status of electronic
person might also be appropriate.

According to the same legal scholar, another
option might be giving autonomous robots
a status akin to that of a child. A human would
then be responsible for the robot in the same
way a human parent or guardian is respon-
sible for a child (Free, 2018). In this case it
is necessary to point out that a child is a nat-
ural person, who can have rights and duties,
even though a child’s legal capacity is some-
what limited. The idea of a child-like status for
robots suggests that an autonomous Al system
as an electronic person could have a limited
legal personality and remain under the control
of natural and legal persons. In effect, regardless
of whether AI systems are granted legal per-
sonhood, they themselves will always remain
someone’s property, which means that they
will always be under the legal control of natu-
ral and legal persons. This approach gives some
flexibility, which means that an autonomous
Al system as an electronic person could be rec-
ognized as a copyright owner and an author,
whereas the owners of such a system itself
could control the use of copyright and protect
the authorship belonging to an Al system.

Although in theory it is possible for
an autonomous Al system to become an elec-

tronic person with certain intellectual property
rights, including the rights to claim authorship
and to enjoy copyright protection, it is far from
clear if the society is ready to accept this idea.
Perhaps, the most likely scenario is the one
described by Rafael Dean Brown. According to
him, “it is unlikely that governments and legis-
lators will suddenly recognise in one event Al's
ownership of property and Al’s legal person-
hood. Rather, acceptance of Al’s legal person-
hood, as with the acceptance of a corporate per-
sonhood will develop as a process and in stages,
... However, as Al develops its ability to commu-
nicate and assert more autonomy, then AT will
come to own all sorts of digital assets” (Brown,
2021, p. 233). In other words, the recognition
of Al systems’ personhood will depend on
the technological progress of Al Therefore, it
is possible to assume that the conferral of intel-
lectual property rights, including copyright,
on autonomous Al systems will also depend on
the progress of Al technology.

There are several evolutionary levels of Al,
including Artificial Narrow Intelligence (ANT)
or weak A, Artificial General Intelligence
(AGTI) also known as strong Al or Human-Level
Al and Artificial Super Intelligence (AST), sur-
passing by far human capabilities. Although we
are still in the age of ANT with self-driving cars,
voice interactions (e.g., Siri/Cortana), recom-
mendations (e.g., Amazon and Facebook), auto-
matic translations (Google translate), the next
level, i.e., AGI may not be very far in the future
(Karnouskos, 2022, p.94).

While at the current level of weak AT (ANT)
the discussion of Al systems’ legal personhood
and the conferral of intellectual property
rights on such systems appears to be largely
theoretical, the next level of Al development
(AGI) will pose practical challenges for people
living side by side with human-like intelligent
machines. So, it is not difficult to predict that
the advent of strong AT (AGI) may turn this
theoretical issue into a practical one, as there
may be a pressing need to recognize autono-
mous Al systems as electronic persons capable
of being authors and enjoying copyright pro-
tections. At the same time, it is necessary to be
careful with the legal personhood of autono-
mous Al systems and the conferral of intellec-
tual property rights on them. In the interests
of humanity, the legal personhood of such sys-
tems will have to be limited at the stage of AGI
and even more so at the stage of ASI. As for
Al systems’ intellectual property rights, they
should be exercised under human supervi-
sion and control, since it is important to pre-
vent any dangerous concentration of intellec-
tual property rights, including copyright, in
the hands of intelligent machines.

11
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6. Conclusions

As a conclusion, it is necessary to point out
that the copyright legislation of most countries
is currently not ready to deal with AI generated
works and, as a result, such works are not pro-
tected by copyright.

At the same time, a number of countries
have adopted the legislation on computer-gen-
erated works allowing to protect such works by
conferring copyright on those, who has under-
taken the necessary arrangements in order for
the computer to produce the works. However, it
is not quite clear how this approach can apply to
works, generated by complex Al systems, involv-
ing the activities of a large number of professionals
and/or requiring the use of data belonging to dif-
ferent persons. So, even though this approach pro-
tects the economic interests of those, who design
and operate Al systems, it cannot always provide
a fair allocation of copyright in complex situations,
involving a large number of stakeholders.

Anotherapproach discussed in thelegal com-
munity is to treat AT works as public property
(public domain) with open access for the gen-
eral public. Although the public domain con-
cept may potentially apply to works created by

state-funded or charitable Al projects, it cannot
have a wide application, as it lacks incentives for
all those, who design and operate Al systems.

There is also a hypothetical possibility
of giving autonomous Al systems their own
legal personhood and enabling them to be cop-
yright owners. In this case autonomous Al sys-
tems as electronic persons with their own legal
personality could be recognized as the authors
of the works they generated. This approach
appears to be quite flexible, as it also allows
the owners of autonomous Al systems to con-
trol the exercise of copyrights belonging to such
systems (electronic persons). At the same time,
it is unclear, if the society is ready to implement
the concept of electronic persons (Al systems’
legal personhood) at this point. It is more likely
that over time, when we move from the weak
AT (ANI) to the strong Al (AGI) stage of Al
technological development, the governments
will realize that this legal innovation is neces-
sary. However, the recognition of autonomous
Al systems as electronic persons and copyright
owners has to have certain limitations enabling
the human owners of such systems to control
the exercise of their copyrights.
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TBOPHU, CTBOPEHI IITYYHUM IHTEJEKTOM, TA iX OXOPOHA
ABTOPCbKUM IIPABOM

Auorauisi. Memo1o ctarTi € BUSBJICHHS HAlOUIBII IIEPCIIEKTHMBHOTO Ta PAKTUYHOTO CIIOCO0Y 3aCTO-
CYBaHHS aBTOPCHKOTO MPaBa 10 TBOPiB, CTBOPEHUX MITYYHUM 1HTEJIEKTOM, 3 YPaXyBaHHAM IiJiell aBTOP-
CBKOTO IIPaBa Ta TEXHIYHOTO IIPOTPECY.

Memoou docaioacents. MeTo1010Tis1 I1OTO AOCTIIPKEHHS BKITOYAE Y cebe aHai THYHIH, TOPiBHSIIb-
HUH Ta J1aJeKTUYHUI METO/I1 HAYKOBOTO JOCJIJIZKEeHHS.

Pesynvmamu. 3 ormsay Ha Mi/IXi/ 10 aBTOPCTBA, OPIEHTOBAHUI Ha JIIOIIHY, HAsIBHE 3aKOHOIABCTBO PO
ABTOPCHKE I1PaBO GLIBIIOCTI KPAiH He MOsKe 3a0e3I1eUUTH 3aXUCT TBOPIB, CTBOPEHUX IITYYHUM IHTEIEKTOM.
Hagitb KoHIIeIIIis KOMIT'IOTEPHIX TBOPIB, 3aIIPOBAJIXKEHA Y 3aKOHOAABCTBI IETKIX KPAiH, He MOKe ITOBHOIO
MipOIO BUPIMIUTH BCi CKITA/IHI TUTAHHS, 10 CTOCYIOTHCS TBOPiB, CTBOPEHUX ITYYHUM iHTETEKTOM, He3BaKa-
04 Ha Te, 110 BOHA HA/[a€ aBTOPCHKI MIPaBa TUM, XTO PO3POOJISIE Ta KEPYE CHCTEMAMU LITYYHOTO HTEICKTY.
Boanouac iH111a KOHIEMITis1, 3a1IPOIIOHOBAHA /Il TBOPIB, CTBOPEHUX IITYYHUM IHTEJIEKTOM, PO3IJISAIAE TaKi
TBOPH K CYCIIJIbHY BJIACHICTH (CyCIIiJibHe HaAOaHHs), IO MOKe OyTH KOPMCHUM ISl IMMPOKOI IpOMaj-
CBKOCTI, aJie He KOPUCHUM JIJISl TUX, XTO CTBOPIOE Ta Kepye cucteMamu mry4Horo intesekty. [Ilo crocyerbest
HOBOI KOHIIEMILii eJIeKTPOHHMX 0Ci0, IKa TOBOPUTH PO MPaBOCYO'EKTHICTh aBTOHOMHUX CUCTEM IITYYHOTO
IHTEJIeKTY, 1l Mi/IXi/T € IOCUTh THYYKIM Y TOMY CEHCI, 110 BiH JI03BOJISIE HA/IATH aBTOPCHKE TIPABO CaMiii cric-
TeMi MTYYHOTO IHTEJEKTY Ta A€ MOKJIMBICTD BJACHUKY TaKOi CHCTEMHU KOHTPOJIOBATH 3/IiHCHEHHS aBTOP-
CBKOTO MpaBa Iieto crcreMoo. OHAK /st TOro W00 115t KOHIENIIis OyJia HAPEIT] OlliHeHa Ta PeajlizoBaHa,
MOJKe 3Ha0OUTHCS Tiie esikiii yac. Hacrpasi, 1te MoJKe HaBiTh BIUMAraTi OCSTHEHHS] HACTYITHOTO eTaIry
PO3BUTKY IITYYHOTO iHTEJIEKTY, & CAME IITYYHOTO 3arajlbHOTO iHTEJIEKTY.

Bucnoexu. Huni aBropcbKe 1paBo B GilbIIOCTI KpaiH He 3aXUIIac POOOTH, CTBOPEH] MITYYHUM iHTe-
JiexToM. JIwine B KiTbKOX KpaiHax Aif0Th 3aKOHW PO aBTOPChKE MTPAaBO Ha KOMIT'TOTEPHI TBOPH, SIKi 3aCTO-
COBYIOTBCS 10 TBOPIB, CTBOPEHUX 3a JIOMIOMOTOIO CHCTEM TITYYHOTO iHTeIeKTY. BifmoBiHO /10 1[OTO 3aK0-
HOJIABCTBA aBTOPCHKE IIPABO HANAETBHCS TUM, XTO BKUB HEOOXIIHUX 3aXO0/IiB /ISl TOrO, 00 KOMITIOTEp
crBopuB TBip. Hespaxkaioun Ha Te, 10 TaKKI MIIXiJ 3aXKIa€ €KOHOMIYHI iHTEpeCH THX, XTO PO3podIse
Ta EKCIIYaTy€E CUCTEMH IITYYHOTO IHTEJIEKTY, Yepe3 CKJIAIHICTh TAKUX CHCTEM BiH He 3aBXK/IM MOXKe
3a0e3MeUNTH CIIPaBe/IMBII PO3IIOLT aBTOPCHKUX MPAB Yy CUTYAIliAX i3 3aJyYEHHAM BEIUKOI KilTbKOC-
Ti 3aiikaBaeHux oci6. [HuIa izes moJsrac B ToMy, o6 po3rJIsAaTH CTBOPEHI IITYYHNM IHTEJIEKTOM TBO-
pU sIK cycrisbHy BiacHicTs (cyciinbe HagOatHs ). OlHAK BiH He MOKe MATH IIMPOKOTO 3aCTOCYBAHHS,
OCKIJIbKU He 3a0e31euye CTUMYIIB [UIsk THX, XTO PO3POOJISIE Ta KEPYE CUCTEMAMU IITYYHOTO IHTEJIEKTY.
3 TEOPeTHYHOI TOUKU 30pY TAKOK MOKHA HalaTH aBTOHOMHUM CHCTEMaM INTYYHOTO iHTEJIEKTY BJIACHY
1paBocyO’€KTHICTb, 110 J03BOJIUTH IM CTATH BJACHUKAMU ABTOPCHKKX IIPaB. Y IIbOMY BUIIAJKY aBTOHOMHI
CHUCTEMHU IITYYHOTO IHTEJIEKTY 3 TPABOBUM CTATYCOM €JIEKTPOHHUX 0Ci6 MOKYTh OyTH BU3HAHI aBTOpaMu
CTBOpeHNX HUMU TBOPiB. Lleit THyuKnil mifxiz TakoK A03BOJIIE BAACHIUKAM CUCTEM MITYYHOTO iHTETEKTY
KOHTPOJIIOBATH BUKOPUCTAHHS aBTOPCHKUX IIPaB, M0 HAJIEXKATh TAKUM CHCTeMaM. X04a MOKH 1110 HESICHO,
YU MOJKHA PeasiisyBaTi KOHIIETIIIIO eIeKTPOHHOI 0CO0M Ha TAKOMY €Talrli, IIiJIKOM fIMOBIPHO, 1110 BoHa Oyie
peasizoBaHa Tojii, KoJM OyJie IOCATHYTA CTajlist 3aralbHOTO MITYYHOTO HTEIEKTY.

KiouoBi ciioBa: 1mITyuHMIl iIHTEJIEKT, iHTEJIEKTYaIbHA BIACHICTH, aBTOPChKE TIPABO, TBOPH, CTBOPEHI
HITYYHUM IHTEJIEKTOM, IPABOCYD €EKTHICTD, EJIEKTPOHHA 0C00a.

The article was submitted 11.04.2022

The article was revised 02.05.2022
The article was accepted 23.05.2022

13



3/2022
CIVIL LAW AND PROCESS

UDC 349.444
DOIT https://doi.org/10.32849/2663-5313/2022.3.02

Mykola Haliantych,

Doctor of Law, Professor, Corresponding Member of the National Academy of Legal Sciences of
Ukraine, Head of the Department of Private Law Problems, Academician F. H. Burchak Scientific
Research Institute of Private Law and Entrepreneurship of the National Academy of Legal Sciences of
Ukraine, 23-a, Rayevsky Str., Kyiv, Ukraine, postal code 01042, halyantych@gmail.com

ORCID: orcid.org/0000-0003-0346-5308

Scopus ID: 57217736289

Volodymyr Kochyn,

PhD in Law, Senior Researcher, Leading Researcher at the Department of Private Law Problems,
Academician F. H. Burchak Scientific Research Institute of Private Law and Entrepreneurship of the
National Academy of Legal Sciences of Ukraine, 23-a, Rayeuvsky Str., Kyiv, Ukraine, postal code 01042,
volodymyrkochyn@gmail.com

ORCID: https.//orcid.org/0000-0003-2468-0808

Scopus ID: 57217825458

Haliantych, Mykola, Kochyn, Volodymyr (2022). De-Sovietization of housing
legislation: current challenges in martial law. Entrepreneurship, Economy and Law, 3, 14-20,
doi: https://doi.org/10.32849,/2663-5313,/2022.3.02

DE-SOVIETIZATION OF HOUSING LEGISLATION:
CURRENT CHALLENGES IN MARTIAL LAW

Abstract. Purpose of the study. The purpose of the article is the study of the current state
and prospects of scientific research on the regulation of housing relations, the substantiation
of the foundations that will be laid in the new wording of the Housing Code, the legal characteristics
of housing as an appropriate and affordable, as well as their relationship with the state guarantees
of property rights to housing conditions of military aggression of the Russian Federation.

Methodology. The dominant methodological approach in the study is a comparative legal
approach, which became the basis of understanding the content of such basic legal categories as
"state housing policy", "housing fund", "housing" and made it possible to identify their specific fea-
tures and differences. To understand and analyze the content of the norms of existing legislative
acts regulating the procedure for providing housing to the population, used the normative-dogmatic
method, and the method of system-structural analysis allowed to clarify the place of state housing
policy in the system of state policy in general.

Results. Analysis of the Law of Ukraine "On the Desovietization of Ukrainian Legislation" indi-
cates two directions of "desovietization": a) change of the word combination indicating state author-
ities of the USSR period; b) redistribution of powers between state authorities and local self-govern-
ment bodies for the management of the housing stock. Along with the decentralization of housing
management, the so-called "privatization" of public relations should occur when it is impossible to
adequately influence public relations in order to adequately regulate them through the regulation
of relations. Housing ownership and affordability standards should be established at the level of hous-
ing. It is right to carry out a housing reform, based on the dual nature of housing (social and eco-
nomic good). The priority for Ukraine is to support the system of repair of damaged housing stock.
Draft Ne 7198 does not directly pursue the goal of compensation for housing, thus creating a dual
understanding of security within the property relationship and within the housing relationship. The
science of housing law should establish the scope of state compensation guarantees for damaged
and destroyed property, taking into account the attributes of adequate and affordable housing.

Conclusions. Desovietization of housing legislation did not enshrine new norms, even to a cer-
tain extent affirmed certain communist principles. The new wording of the Housing Code should
be based on private law principles of realization of housing rights of persons, in particular in terms
of improving the existing methods of acquiring ownership and other proprietary rights to housing. It
is necessary to specify an exhaustive list of housing (social dormitories), social standards of restored
housing, the boundaries of compensation. The relationship of the construction of social housing,
which is not subject to privatization and is provided to resettlers for long-term use, needs to be

1 4 © M. Haliantych, V. Kochyn, 2022
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studied. It is essential not only to restore the state and communal housing fund but also establish
new mechanisms for the legal realization of everyone's housing rights. Housing conditions for those
deprived of housing must be provided additionally. Providing IDPs with housing in new settlements
is temporary in nature and should not be considered a solution to housing needs.

Key words: housing policy, right to housing, housing rights, Housing Code, desovietization

of housing legislation, social housing.

1. Introduction

Analysis of the current Housing Code
of Ukraine (hereinafter — HC) and other legal
acts allows to assert that the housing legisla-
tion still remains a legal field hic sunt dracones
(from the Latin "here live dragons” — a constant
expression, which means dangerous or unex-
plored areas), because it almost unites the pro-
visions of working acts, "purified” from Soviet
features, without forming a new legislative con-
cept of regulation of housing relations.

The new edition of the Housing Code
(“Proekt Zhytlovoho kodeksu Ukrainy [Draft
Housing Code of Ukraine],” 2021) as a proposal
to update the housing legislation of Ukraine
should be based on the constitutional norm
of Art. 47 of the Law of Ukraine, as a result
of which must necessarily receive regulatory
and legal development: a) conditions under
which every citizen will be able to build hous-
ing, acquire ownership or rent it (private-legal
component); b) implementation of the needs
of citizens for social protection, in particular, for
the provision of housing by the state and local
authorities free of charge or at an affordable
fee for them in accordance with the law (social
component).

The main shortcomings of the current leg-
islation include uncertainty in the priority in
the adoption of legislative acts, a huge number
of configurations and additions to the already
adopted laws; instability and internal contra-
dictions of legislative acts and individual norms;
lack of legal regulation of many public relations,
which is due to the lack of state housing policy.

The aim of the article is to investigate
the current state and prospects of scientific
research in the sphere of regulation of housing
relations, the substantiation of the foundations
that will be laid in the new wording of the Hous-
ing Code, the legal characteristics of housing as
an appropriate and affordable, as well as their
relationship with the state guarantees of own-
ership rights to housing conditions of military
aggression of the Russian Federation.

2. A new stage in the codification of hous-
ing legislation

The need to codify housing legislation has
repeatedly been the subject of various scientific
and practical discussions. Nowadays there is no
doubt about the existence and development in
domestic jurisprudence the doctrine of hous-
ing law (Haliantych, 2013). The main problem

is not even in the formation of a single norma-
tive-legal act regulating housing relations, but
in the real possibility of implementing the inter-
related economic, social and legal guarantees
that will be declared by the state in this act.

It is a matter of implementing the well-
known idea of enshrining general as well as eco-
nomic, social and cultural rights. S. P. Holovatyi
draws attention to the division of international
prescriptions into those containing the princi-
ples of human rights (the Universal Declara-
tion of Human Rights) and those containing
prescriptions of a legally binding nature (the
International Covenant on Economic, Social
and Cultural Rights) (Holovatyi, 2016, p. 267).
Incidentally, this very division was accompa-
nied by a deepening ideological confrontation
between East and West during the Cold War,
because in the consolidation of state social
guarantees the United States saw a threat in
their socialist nature, while the USSR consid-
ered liberalism as "one should not let a fox mind
the henhouse" (Holovatyi, 2016, p. 268).

In actual conditions of the state ownership
of only 3% of housing, there is an urgent need to
reform the housing legislation, adapted to mod-
ern conditions, in particular, the subject of legal
regulation of the new Housing of Ukraine
should be the arising relations in the process:
a) realization of the right to housing; b) provi-
sion of a physical person with housing for use;
¢) possession and use of housing; d) management
of the housing fund; e) operation and protection
of the housing fund; f) exclusion from the hous-
ing fund of houses and premises unfit for habita-
tion; g) consideration of housing disputes, etc.
(Haliantych & Pyzhova, 2019, p. 149).

The Law of Ukraine "On the Desovietiza-
tion of the Legislation of Ukraine" of 21.04.2022,
Ne 2215-IX aims to "reflect acts of Ukrainian
legislation, both by making appropriate changes
to existing laws, and by recognizing some reg-
ulatory legal acts (or their provisions) of pub-
lic authorities and administration of the USSR
and the USSR not applicable in Ukraine,
which, while formally retaining their force,
have no regulatory impact or, on the contrary,
are now regulating a certain range of social rela-
tions, although the terminology used in them
and the approaches to the subject regulation are
outdated, irrelevant and conceptually incom-
patible with the legislation of Ukraine" (explan-
atory note). The Housing Code of the Ukrainian
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SSR, 1983, which will be referred to as the Hous-
ing Code of Ukraine, has undergone significant
changes in legal regulation.

The analysis of the changes indicates 2 direc-
tions of "desovietization": a) change of the phra-
seology containing an indication of the state
authorities of the USSR period; b) redistribu-
tion of powers between state bodies and local
self-government bodies for the management
of the housing stock. Along with this comes
a logical question: has the HC become non-So-
viet? A certain rhetorical quality to this ques-
tion is given by the norm of the final transitional
provisions, which establishes the obligation
of the Cabinet of Ministers of Ukraine "within
one year from the date of entry into force of this
Act to develop and submit to the Verkhovna
Rada of Ukraine projects of the Housing Code
of Ukraine ..."

One gets the impression that "desovietiza-
tion" was a public rejection of the acts listed
in the annexes to this Law, which consti-
tute a kind of mappa mundi (Latin for "world
map" — the common name for geographical
maps of the European Middle Ages, which was
intended to graphically illustrate the Christian
picture of the world), i.e., documents that cannot
be a priori normative legal, due to the provision
of Part 2, Article 8 of the Constitution of Ukraine
(e.g. Decree Ne 62/503 of the Central Execu-
tive Committee of the USSR and the Council
of People's Commissars of March 27, 1933 "On
improvement of housing conditions of scien-
tific workers" or the Fundamentals of housing
legislation of the USSR and Union republics
of June 24, 1981 Ne 5150-X).

Desovietized Housing in the new word-
ing of Art. 1 enshrines the right of citizens
of Ukraine to housing, leaving the reproduction
of the prescription of Art. 42 of the Constitution
of USSR, 1978, as amended by Law Ne 1510-
VI of 11.06.2009. Separately, it is worth noting
the norms of the desovietized HC, which have
signs of "building socialism and communism",
in particular, articles 134 (registration of cit-
izens wishing to join a housing and construc-
tion cooperative), 137 (procedure of organiza-
tion and activities of housing and construction
cooperatives), 138 (control over activities
of housing and construction cooperatives),
141 (provision of housing and construction
to members), 154 (control over maintenance
of houses (apartments) belonging to citizens);
178 (assistance to citizens in current repairs
of residential premises).

Undoubtedly, the new Housing Code
of Ukraine shall regulate a wider range of social
relations — arising, changing and terminat-
ing housing legal relations only in relation to
the finished house or other premises suitable for
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permanent residence of an individual; besides,
it shall take into account all features of legal
regulation of housing legal relations, remove
the problem of parallel application of legislative
norms (Haliantych & Pyzhova, 2019, p. 149).

Along with the decentralization of housing
management, which consists in the transfer
of powers from state bodies tolocal governments,
there must be the so-called "privatization”
of public relations in the impossibility of proper
public influence on public relations to regulate
them adequately by regulating relations, given
the need for proper management of housing
that is in private ownership (reform of relations
within housing societies; legal regime of dormi-
tories and housing that belongs to legal entities
of private law, etc.).

This model of social relations is market-ori-
ented privatization model, which implies that
the legal norms are eventually crystallized as
a result of the desire of individuals to regu-
late themselves (Fisher, 2021, p. 179; Kochyn,
2021, p. 6). It is about the need to enshrine cor-
porate norms that will ensure the housing rights
of individuals, as well as a model of private-pub-
lic partnership for the implementation of social
guarantees.

3. Adequate and affordable housing

Legislative consolidation of the concept
of "housing” (in addition to its functional pur-
pose) requires the implementation of Article 48
of the Constitution of Ukraine, which estab-
lished the right of everyone to an adequate
standard of living for himself and his family,
including adequate food, clothing and housing.
This right correlates with the State's obligation
to take appropriate measures to ensure the exer-
cise of this right in accordance with Article 11
of the International Covenant on Economic,
Social and Cultural Rights.

According to the Guiding Principles on
the Right to Adequate Housing (Report
of the UN Special Rapporteur of 26.12.2019),
this object of the relationship should not only
be considered as physical shelter or housing in
the form of goods, but also be linked to the con-
cept of dignity, the due person (paragraph 15).
As a result, the measures of this right include
features such as availability of services, afforda-
bility, accommodation, physical accessibility,
proper location, and cultural adequacy, among
others (subparagraph "b" of paragraph 16).

M. V. Bernatskyi determines that among
the list of objects enshrined in Articles 379-382
of the Civil Code of Ukraine (types of hous-
ing), only the apartment by its properties meets
the definition of housing; others are either parts
of the housing, or complex things within which
the housing is located; therefore, the absence
of one of the elements of housing suggested
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by the author to ensure its habitability, such
an object cannot be recognized as a housing
(Bernatskyi, 2016, p. 3).

Currently, the legislation operates with dif-
ferent concepts: "norm of living space", which
is 13,65 m? per person (Art. 47 of the HC);
temporary "minimum standards of social hous-
ing" — 6 m? of living space per person (in social
dormitories) and 22 m? of common area for
a family of two and an additional 9,3 m?of com-
mon area for each additional family member
(in apartments, homestead (single-family)
houses) (Decree of the Cabinet of Ministers
of Ukraine "On the establishment of temporary
minimum standards of social housing" from
19.03.2008 Ne 219); the "sanitary standard" is
21 m? of total space per tenant and each member
of his family and an additional 10 m? per family
(Art. 3 of the Law of Ukraine "On privatization
of the state housing fund").

Next to this uncertainty, let's highlight
building code B.2.2-15:2019: "Residential
buildings. Basic Provisions" (Order of the Min-
istry of Regional Development, Construction
and Housingand Communal Services of Ukraine
0f 26.03.2019 Ne 87), containing other technical
properties of housing, establishing, depending
on the type of housing minimum common room
area (14 and 16 m?), bedroom (8 and 10 m?),
kitchen (5 and 8 m?), mediated by a minimum
acceptable level of comfort (Section 5.19).

Thus, it is reasonable to establish stand-
ards of ownership and affordability of housing
at the level of housing, which will be the initial
element of state policy on the provision of indi-
viduals with housing.

Circumstances that have led to changes in
housing policy are: the transition to market rela-
tions in general and the need to give the right
of dynamism to a faster and more realistic provi-
sion of housing migrant labor force; reorientation
of the solvent population to market ways of their
satisfaction; the housing market is a universal
mechanism for redistribution of housing; the ina-
bility of the state to solve the housing problem
on its own. These circumstances are objective in
nature, and in shaping housing policy, it must be
borne in mind that the state is not in a position to
assume the obligation to meet the housing needs
of all its citizens without compensation, large-
scale housing distribution programs are illusory
(Nahorniak, 2000, p. 19).

Itis correct to carry out a housing reform based
on the dual nature of housing (social and eco-
nomic good). From this point of view it is quite
logical to recognize the realization of the right
of citizens to housing construction with state sup-
port of affordable housing — given its cost, which
citizens with low income who need to improve
their housing conditions are able to purchase.

Today, the legal, organizational and social
basis of state policy to ensure the constitutional
rights of socially vulnerable population groups
in Ukraine regarding obtaining housing is deter-
mined by the Law of Ukraine "On the social
housing stock.” The above law requires appro-
priate scientific rethinking in accordance with
the proposed housing policy, in particular, in
terms of enshrining provisions regarding ade-
quate and affordable housing.

In Canada, housing is considered "afforda-
ble" if it costs no more than 30% of total family
income, with costs including mortgage repay-
ment and servicing, property tax, utility bills for
owners, rent and utility bills for renters (Kova-
levska, 2013).

In German law there are no concepts
of "getting", "providing" an apartment, because
low-income people are allocated financial aid for
independent renting of housing in the private
sector. More than half of the country's popula-
tion rents apartments or houses, and in major
cities such as Berlin, Hamburg, the propor-
tion of renters is more than 80%. The contract
for renting an apartment is agreed upon by
the welfare office, which pays the rent and part
of the cost of utilities. Social housing can only
be changed with the consent of the social wel-
fare office in the case of special circumstances,
most of which are stipulated in legislation or
bylaws. No assistance is payable if the total area
of the rented apartment exceeds the set mini-
mum (Kharechko, 2016).

In Canada, the directions of housing policy
correlate with the level of government support
for citizens in solving the housing problem as
follows:

— in the segment of "market housing" there
is no direct support of the state, the policy of
the state is aimed at the development of the
general market environment, in particular in the
segment of housing construction, the financial
sector and the income sphere of the population;

— in the "affordable housing" segment,
some level of public subsidy is assumed to be
provided by the federal government, provincial
governments and municipalities;

— in the segment of "social housing"
provided for rent, the level of state subsidy is
the highest, the rent rate is set according to the
level of income (rent geared to income or RGI
housing) (Omelchuk, 2016).

4. Compensation  for  damage to
and destruction of housing as a result of mili-
tary actions, terrorist acts, sabotage caused by
military aggression of the Russian Federation

Recovery for damage and destruction
of housing as a result of military actions, terror-
ist acts, sabotage caused by military aggression
of the Russian Federation depends on
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the existence and effective operation of a legal
mechanism to ensure them. On the territory
of Ukraine, a significant number of citizens, hav-
ing the right of ownership to housing located in
the liberated territories, cannot use it, and hav-
ing left for other regions of Ukraine, are forced
to live, in particular, in rooms of sanatoriums,
which in some cases are not suitable for living
(i.e., have no signs of proper housing).

The draft of the Law of Ukraine "On com-
pensation for damage and destruction of cer-
tain categories of real estate as a result of mil-
itary actions, terrorist acts, sabotage, caused
by military aggression of the Russian Federa-
tion" dated 24.03.2022 Ne 7198 (hereinafter —
the Draft) was adopted as a basis. The need to
adopt such a bill is extremely necessary, as evi-
denced by foreign experience of providing hous-
ing and compensation for damaged/destroyed
housing in Armenia, Azerbaijan, Georgia,
Cyprus, Colombia, Moldova, etc. The process
of restoration of housing rights implies certain
stages: restitution and then compensation. This
approach makes it possible to include all persons
affected by the war, regardless of their belonging
to categories under Ukrainian law. In war time,
providing compensation is complicated during
the active phase of the conflict in the absence
of a peace agreement.

The Supreme Court expressed
the legal position that "in the case of applica-
tion of the "tort exception' any dispute arising
on its territory from a citizen of Ukraine, even
with a foreign country, including the Russian
Federation, can be considered and resolved by
a court of Ukraine as a proper and competent
court." (“Postanova Kasatsiinoho tsyvilnoho
sudu u skladi Verkhovnoho Sudu [Resolution
of the Civil Court of Cassation of the Supreme
Court]. 14.04.2022 Ne 308/9708/19,” 2022)
Consequently, compensation for damage
and destruction of certain real estate (in par-
ticular, housing) caused by military aggres-
sion of the Russian Federation is considered in
accordance with the principle of "general tort,"
that is, on private law principles.

The first priority for Ukraine is to support
the system of repair of damaged housing stock
as a response to the housing problems of people
affected by war. It is proposed to compensate
for the lost housing in Ukraine by compensat-
ing the property damage for the damaged and/
or destroyed real estate, caused by military
actions, terrorist acts, sabotage, caused by mil-
itary aggression of the Russian Federation in
the envisaged way. Compensation is provided
by: monetary compensation or financing of con-
struction works to restore the damaged com-
mon property of the apartment building (Art. 4
of the Draft).
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Foreign experience shows that, as a rule,
10% of victims receive state funding to solve
their housing problems. However, if the bur-
den of proof shifts to the state, it significantly
reduces the time for restitution and compen-
sation. Compensation is determined for each
piece of real estate separately. At the same
time as receiving compensation, the recipient
of compensation concludes an agreement on
the assignment to the state of the right of claim
against the Russian Federation for compensa-
tion for damage to or destruction of real prop-
erty resulting from military actions, terrorist
acts, sabotage, caused by military aggression
of the Russian Federation. Such a treaty shall
be concluded by accession to the treaty. The
form of such contract shall be established by
the Cabinet of Ministers of Ukraine (Art. 7
of the Draft).

In fact, the provision of compensation
depends on international donors and organ-
izations, the amount of such aid, and not on
the order of receipt of applications for com-
pensation, as proposed: 1) each locality (for
damaged and destroyed objects of immovable
property, which are (were) outside the local-
ity — in the context of the territory of each
territorial community); 2) the method of com-
pensation within the relevant locality (territory
of the relevant territorial community) (Article 8
of the Draft).

The Draft under study does not directly
pursue the goal of compensation for housing,
thus creating a dual understanding of security
within the property relationship and within
the housing relationship. For example, the limit
amount of compensation in the form of an object
of immovable property cannot exceed the value
of 150 m? per object of immovable property
(Part 2 of Art. 6). That is, the science of housing
law should establish the scope of state compen-
sation guarantees for damaged and destroyed
property, taking into account the characteristics
of adequate and affordable housing.

5. Conclusions

1. The Law of Ukraine "On the De-Sovi-
etization of Ukrainian Legislation" did not
enshrine new norms of housing legislation,
moreover, it even approved certain communist
principles to a certain extent. The new word-
ing of the Housing Code should be based on
private law principles of realization of hous-
ing rights, in particular in terms of improving
the existing methods of acquiring ownership
and other proprietary rights to housing. In
addition, the norms of housing, which will
establish social guarantees for citizens in view
of existing social standards and the state's
ability to implement these guarantees, require
appropriate harmonization.
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2. The difficult economic situation in
the country, the lack of a clear housing policy,
the lack of reforms in the sphere of housing pro-
vision for socially vulnerable citizens, all this cre-
ates legal problems in the realization of the hous-
ing rights of each person who has lost their
housing. The legislation needs to be improved,
the exhaustive list of housing (social dormi-
tories), social standards of restored housing,
the limits of compensation should be specified.

3. The relationship between the construc-
tion of social housing, which is not subject to
privatization and is provided for long-term use
to resettles, needs to be studied. It is believed
that the provision of housing for temporary use
should be in compliance with the constitutional
right of citizens to an adequate standard of liv-
ing (Article 48 of the Constitution of Ukraine),
as well as providing such persons with benefits
for the cost of housing and communal services.

4. The housing legislation that has been
applied to date is extremely ineffective and fails
to ensure the right of citizens to housing, both
in the absence of a vision for solving the prob-
lem of the existence of waiting lists for housing
and in the absence of compensation for it. It is
necessary not only to restore the state, com-
munal housing fund, fix the mechanism of legal
implementation of housing rights, but also to
fix new mechanisms of legal implementation
of everyone's housing rights, which is an urgent
need in the science of housing law.

5. Housing conditions for the dispos-
sessed should be provided additionally, such
as the construction of temporary settle-
ments, which are already being established
at the expense of foreign sponsors. Provid-
ing IDPs with housing in new settlements is
temporary in nature and should not be seen as
a solution to housing needs.
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JEPAIAHISALIA SJKUTJI0OBOTO 3AKOHO/IABCTBA:
CYYACHI BUKJINKN B YMOBAX BOEHHOI'O CTAHY

Anoranis. Mema. Meto1o CTaTTi € IOCTIPKEHHS HASBHOTO CTAHY Ta MEPCIIEKTHBY HAYKOBUX TIOIITY-
KiB y cdepi peryrioBaHHs KUTIOBUX BiIHOCHH, OGIPYHTYBAHHS OCHOB, SIKi 3aKJTaJlaTUMYThCS Y HOBY
penaxuio KK, mpaBoBi 0co0JIMBOCTI XapaKTePUCTUKI KUTJIA K HAJIEKHOTO Ta JAOCTYITHOTO, 4 TAKOK 1X
B33aEMO3B’SI30K i3 JICP;KABHIMU TAPAHTISMM peaslizallii 1ipaBa BIACHOCTI HA JKUTJIO B YMOBAX BillCbKOBOI
arpecii Pociiicbkoi Denepartii.

Memoou docaidcenns. JIoMiHyl04UM y METOAOJOTIYHOMY THAXOl Y TIPOBEACHOMY AOCTIIKEHH]
€ MOPIBHAIBLHO-TIPABOBHIT TH/IXI/I, AKMIT CTaB OCHOBOIO PO3YMIiHHS 3MiCTy TaKMX 6a30BUX MPABOBHX KaTe-
TOPIHl, K «/epsKaBHA JKUTJIOBA MO THKAY, <KUTIOBUIN (QOH/TY, «<XKUTIO», i ITaB MOKJIMBICTh BUSBUTH 1XHi
crerudivni 0cobaMBOCTI Ta BiAMiHHOCTL. [[j1s1 pO3yMiHHS W aHAJII3y 3MIiCTY HOPM YMHHUX aKTiB 3aKO-
HOJIABCTBA, SIKE PEJIAMEHTYE MOPSIOK 3a0€3MEUeHHs JKUTJIOM HACEJICHHsI, BAKOPUCTAHO HOPMATUBHO-
JIOTMATUYHUIT METOJI, @ METOJl CUCTEMHO-CTPYKTYPHOTO aHAi3y [I03BOJIUB 3'SICYyBaTU MiCIle JiepsKaBHOI
SKUTJIOBOI MOJIITUKU Y CUCTEMI JI€P5KABHOI IO TUKY B3araJi.

Pezynvmamu. Ananiz 3akony Yipainu «[Ipo nepazsmizaiiito 3akoHoaBcTBa YKpaiHu» CBiTYUTh PO
2 HaTIpSIMU «/JIepaJIsTHi3alii»: a) 3MiHy CJTOBOCIIOIYY€eHb, SKi MiCTSATHh BKa3iBKY IIO/I0 OPTaHIB A€PKABHOI
sraau nepiogy CPCP; 6) nepeposnoiii MOBHOBaKEeHb MiK A€pP/KaBHUMU OPraHAMMU Ta OPraHaMK MicIie-
BOTO CAMOBPSILyBaHHS MIOJI0 YIIpaBiiHHA kUTI0BUM honziom. [lopyy i3 ereHTpaizali€ero yrpasiiHHs
KUTJIOBAM (DOHAOM Ma€ BimOyTHCS Tak 3BaHa <[PUBATU3AI[g» CYCIILHAX BIAHOCHH 32 YMOB HEMOJK-
JIMBOCTI HAJIEKHOTO MyOGIiYHOr0 BILIMBY Ha CYCIIJIBHI BIIHOCHHM 3 METOIO iX aJeKBATHOTO PEryJIIOBAHHSI
MIIAXOM persiamenTantii Bignocun. Ciriji BCTAHOBUTH CTaHAAPTH HAJIEKHOCTI Ta JOCTYIIHOCTI XKUTJIA HA
pisai JKK. [IpaBuisamM € TpoBeieHHs KUTA0BOI pehopMIT, BUXOATIH i3 IBOSIKOI TPUPOJIH KUTIA (COITi-
AJIBHOTO Ta eKOHOMIYHOTO GJ1ara). [Tepuioueprosoto st YKpaitu € miATpuMKa CHCTEME PEMOHTY MOIIKO-
JPKEHOTO JKUTI0BOrO (hoHy. [Ipoekt Ne 7198 GesrocepesHbo He Mae Ha METi KOMIICHCAIO 3a JKUTJIO,
YUM CTBOPIOE MOJIBiliHE PO3YMiHHS rapaHTyBaHHS B Me€KaxX BiJIHOCHH BJIACHOCTI Ta B MeXKaX KUTJIOBUX
BiIHOCHH. Y MeKax HayKH KUTJIOBOTO MPaBa CJIiJl BCTAHOBUTU 00CAT JIeP/KaBHUX TapaHTIll KOMIIEHC Al
32 MOIIKO/KEHE Ta 3HUIIEHE MaitHO 3 OTVIsA/ly Ha O3HAKK HAJIEKHOTO Ta JIOCTYITHOTO JKUTJIA.

Bucnoexu. Jlepansnizaliis KUTIOBOTO 3aKOHOJABCTBA He 3aKpillijla HOBUX HOPM, HaBiTh 11EBHOIO
Mipoio yTBepauia okpeMi KomyHictiuni npunimnu. Hosa pegaxmis /KK mae rpyaTyBaTHCcs Ha ipuBart-
HOIIPABOBUX 3acajlaX peasizallii JKUTJIOBUX [PaB 0Cib, 30KpeMa B YACTHHI yIOCKOHAIICHHS BXKe HASBHUX
crocobiB HabyTTsI [IPaBa BIACHOCTI Ta IHIIUX PEYOBUX 1PaB Ha sKuTa0. CIliJl KOHKPETU3YBATH BUYEPIHUIT
nepesIik KutTa (CoIiaabHi IyPTOKUTKY ), COIATbHI CTAHAAPTH BiIHOBJIEHOTO JKUTJIA, MEKi Bi/IIIKOIyBaH-
wst. TToTpe6yIoTh A0CTi/IZKEeHHS BiHOCHHN GY/IIBHUIITBA COIANBHOTO KUTJIA, IKE He TI/IJIATaE IPUBATH-
3allii Ta Ha/la€ThCS MePeCcesIeHIIM Y I0BroTpuBaje KopuctyBanns. Cinijl He JIMIIE BiIHOBJIIOBATH IePIKaB-
HUI, KOMyHAJTbHUH KUTA0BNH (HOHI, a I 3aKPIMUTH HOBI MEXaHI3MHU MTPABOBOI peai3allil JKUTIOBUX TIPaB
KoskHOTO. JKUTIIOBI yMOBH /17151 0¢i6, SIKi BTPATHIIN JKUTJI0, MAIOTH OyTH 3abe3iedeni 101aTkoBo. 3abesre-
YeHHS BUMYIIIEHUX TIepecesIeHIliB JKUTIOM Y HOBHX TI0CEJIEHHAX MA€ TUMYACOBUI XapaKTep i He TIOBUHHO
DOBIJISATHCS SIK BUPILIEHHS JKUTIOBOI TOTPEDH.

KimouoBi ciioBa: jnTJI0BA MTOJITHKA, IPABO HA JKUTJIO, )KUTJIOBI T1paBa, sKuToBuii Konekc, 1epajisHi-
3allist JKUTJOBOTO 3aKOHOJ[ABCTBA, KUTJIO COIIATBHOTO TIPU3HAYCHHSI.
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PROTECTION OF THE PROFESSIONAL HONOR
AND DIGNITY OF A POLICE OFFICER IN WAR

Abstract. The purpose of the research is a comprehensive analysis of theoretical and applied
issues related to the protection of professional honor and dignity of police officers, development
of recommendations aimed at improving the mechanism of legal protection of personal non-property
rights of police officers, and substantiation of proposal for improving the legislation.

The methodological basis of the study is a dialectical approach to the knowledge of theoreti-
cal and legal categories of honor and dignity. The scientific tools of the work comprise the princi-
ples of objectivity, systematicity, integrity, pluralism of knowledge of the civil doctrine on the protec-
tion of personal intangible assets.

Results. A comparative legal analysis of the legal categories of honor, dignity, professional honor
and dignity of a police officer was conducted. The mechanism of responsibility for insulting a police
officer in foreign countries was studied. It was established that the essence of protecting the profes-
sional honor and dignity of a police officer is not only the ethical rehabilitation of the victim but also
the creation of a positive image of the police officer.

Conclusions. The article notes that the professional honor and dignity of a police officer acts
both as an object of private legal protection and an object of public legal protection.

It was proved that under declared martial law, it is inadmissible to limit the protection of profes-
sional honor and dignity of police officers only by civil and administrative means.

It is proposed to provide for criminal liability for insulting a representative of law enforce-
ment agencies in the performance of their official duties, in particular, in wartime. Criminalization
of the relevant offense, along with civil and administrative liability, will be an adequate way to pro-
tect the honor and dignity of a police officer and an effective means of preventing such offenses.

Key words: personal non-property rights, honor and dignity, protection of professional honor

and dignity, responsibility for insulting a police officer.

1. Introduction

Personal non-property rights, in particular,
the right to life, health, bodily integrity, honor,
and dignity, are central to the system of civil
rights and freedoms of any civilized state. How-
ever, the civil law doctrine lacks modern com-
prehensive research devoted to protecting pro-
fessional honor and dignity of law enforcement
officials in wartime.

The relevance of the article is due to viola-
tions of personal non-property rights of police
officers in the discharge of their duties, in par-
ticular, honor and dignity, the ineffectiveness
of the legal mechanism regulating such relations,
and the need to adjust modern legislation to cur-
rent realities. The following domestic scientists
devoted their contributions to studying such

© Yu. Zaika, 2022

legal categories as honor and dignity and related
issues: V. I. Bobryk, N.O. Davydova, O. V. Kokha-
novska, L. V. Krasytska, N.S. Kuznietsova,
R.A. Maidanyk, V.O. Slipchenko, R. A. Stefan-
chuk, Z. V. Romovska, and others. Problems
of the legal protection of honor and dignity
were the subject of monographic research by
O. S. Zhydkova (2008), K. V. Mozharovska
(2014), V. M. Pidhorodynskyi (2020),
L. V. Saprykina (2006), O. V. Synichubov (2008),
R. O. Stefanchuk (2001), O. S. Subbotenko
(2016), A. O. Tserkovna (2003), A. S. Shte-
fan, and a collective monograph “Fundamental
Human Rights: the German-Ukrainian Legal
Dimension” (2022).

The purpose of the study isto conductacom-
prehensive analysis of theoretical and applied
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issues related to the protection of professional
honor and dignity of police officers, develop-
ment of recommendations aimed at improving
the mechanism of the legal protection of personal
non-property rights of police officers, and moti-
vation for the proposal to improve the relevant
legislation. The outlined tasks are to determine
the particularities of such legal categories as
the honor and dignity of a police officer, to find
out the nature of attacks upon the honor and dig-
nity of police officers during the performance
of their duties, and improve the mechanism
for protecting the honor and dignity of police
officers in wartime.

Research methodology relies on a dialecti-
cal approach to the knowledge of the theoret-
ical and legal categories of honor and dignity.
The scientific toolkit comprises the principles
of objectivity, consistency, integrity, and plural-
ism of the knowledge of the civil law doctrine
regarding the protection of personal non-prop-
erty goods.

2. Honor and dignity as moral and legal
categories

The right to honor and dignity is one
of the fundamental human rights based
on the standards enshrined in many inter-
national legal instruments. In particular,
Art. 1 of the Charter of Fundamental Rights
of the European Union proclaims as follows:
“Human dignity is inviolable. It must be
respected and protected”. At the national level,
this provision is enshrined in Art. 3 of the Con-
stitution of Ukraine. Honor and dignity as inde-
pendent theoretical and legal categories convey
the relationship between the individual, soci-
ety and the state, and the protection of honor
and dignity of government officials acquires
special importance given the modern wartime
context.

In linguistic expert practice, the analysis
of conflict-generating texts is traditionally car-
ried out using dictionaries that reflect a particu-
lar stage of language development. Academic
Dictionary of the Ukrainian language defines
the concept of “dignity” as a set of traits that
characterize positive moral qualities; a person’s
awareness of his public authority and duty
(Slovnyk, p. 65 ). When we talk about the dig-
nity of a particular person, it is primarily about
one’s self-esteem (internal assessment) (Osnovni
prava lyudyny, 2022, p. 43), that is, it refers to
the subjective self-esteem of an individual, atti-
tude to oneself, and awareness of one’s position in
society. The doctrine of civil law usually renders
honor as a positive social assessment of a person
in the eyes of others, which relies on the corre-
spondence of his actions (behavior) to generally
accepted ideas of good and evil and his awareness
of such assessment (Stefanchuk, 2001, p. 16).
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Foreign researchers define the concept of honor
as dignity to be supported (Decker, 2014, p. 119).
The legal categories of honor and dignity are
not identical. In domestic legislation, the right
to respect for the honor and dignity of an indi-
vidual is declared in Art. 297 of the Civil Code
of Ukraine. In other words, the above concepts
are grounded on an objective (honor) and sub-
jective idea (dignity) of a person’s social position.

Honor and dignity may be humiliated
by offensive words or obscene assessments
addressed to an individual or his actions or
behavior. An insult focuses on humiliation
and concerns two spheres of human life: emo-
tional and social. In the emotional sphere,
an insult is associated with the deliberate
humiliation of human dignity and feelings. In
the social sphere, an insult acts as a form of inter-
personal conflict with negative expressions in
words or behavior. The task of the State is to
create an effective protection mechanism that
would ensure the renewal of violated rights.

At the same time, the right to free expres-
sion may conflict with the right of individuals
to honor, dignity, integrity, and business reputa-
tion inviolability.

Expression offences always contradict
the freedom of speech, so an optimal balance
must be found between intelligent discussion,
censorship and criminal rules (Reinbacher,
2020, p. 196). Offensive statements must be
distinguished from evaluative judgments.
Descriptive statements contain information
about facts and events that can be verified,
that is, descriptive statements can be offensive,
but they can be refuted if they are not true. As
for evaluative judgments, they characterize
the object in general.

According to Part 2 of Art. 30 of the Law
of Ukraine “On Information”, evaluative judg-
ments, except defamation, are statements that
do not contain factual data, criticism, assess-
ment of actions, as well as statements that can-
not be interpreted as containing factual data,
in particular, given the nature of linguistic
and stylistic means (use of hyperboles, allego-
ries, and satire). Value judgments are not sub-
ject to disproof and justification of their truth-
fulness.

The Judgment of the European Court
of Human Rights in the case of Ukrainian
Press Group v. Ukraine dated 29 March 2005
states that the requirement to acknowledge
the untruthfulness of certain value judgments
is unenforceable and violates freedom of expres-
sion as a fundamental part of the right protected
by Article 10 of the European Convention on
Human Rights.

However, evaluative statements can-
not be considered admissible if they contain
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obscene vocabulary that directly character-
izes a particular person or a group of persons.
In judicial practice, the following categories
of words and expressions, which are usually
offensive, addressed to a specific person are
distinguished: obscene words and expressions
that characterize the person; words and expres-
sions which mean anti-social, illegal socially
negative activities; words that generally assess
personal qualities; zoo-semantic metaphors,
which refer to the name of animals, birds,
and mammals, and highlight the negative char-
acteristics of character, appearance or behav-
ior of the person; negative neologisms; words
of specific and brutal content; comparison with
odious persons known for their extremely neg-
ative qualities; names of professions used in
the figurative sense; verbs with a condemnatory
meaning or a direct negative assessment (Zaika
2019, 71-72). In civil law, there is a presump-
tion of a person’s honor. In other words, a per-
son has honor if he/she has not committed any
shameful smearing his/her honor.

The concepts of professional honor and dig-
nity of a police officer are interrelated and reflect
the moral values of his professional activity.
Service in the national police is a specific type
of public service.

The National Police of Ukraine (police) is
the central executive authority that serves soci-
ety by protecting human rights and freedoms,
preventing crime, and maintaining public secu-
rity and order (Art. 1 of the Law of Ukraine “On
the National Police”).

The national police is entrusted with
the performance of special tasks and func-
tions and hence, its employees, in particular,
police officers, are vested with broad pow-
ers: to take measures to identify criminal
and administrative offenses; to cease detected
criminal and administrative offenses; to take
measures aimed at eliminating threats to
the life and health of individuals and public
security due to the commission of a criminal
or administrative offense ( Art. 24 of the Law
“On the National Police”). Professional honor
is the specification of the general category
of honor regarding the assessment of the pro-
fessional activities of certain employees.

The professional honor of a police officer is
evident in public attitude to law enforcement
agencies in general and their specific represen-
tative in particular. The professional dignity
of a police officer is his intrinsic moral attitude
to his activities and himself as a representative
of the law enforcement agency. When perform-
ing tasks related to protecting public order
and ensuring public safety, police officers face
audacious defamation of their honor and dig-
nity. Offensive actions against a police officer

can be expressed in various obscene forms: ver-
bal (linguistic) actions and non-verbal (behav-
ior), in particular, verbal use of obscene (offen-
sive) vocabulary; in writing — by demonstrating
different drawings, posters, etc.; demonstrat-
ing disrespectful movements, gestures; certain
actions — pushing, removing the honors on
uniformed clothes, slapping, spitting, splashing
paint or brilliant green paint, and other acts
of a disrespectful nature. The language form
can be considered offensive, that is, humiliat-
ing the honor and dignity of a police officer if
1) the vocabulary used is regarded as offen-
sive in society; 2) the vocabulary is addressed
to a specific representative (representatives)
of law enforcement agencies; 3) the offensive
vocabulary was used publicly; 4) the insult is
directly related to the lawful actions of a repre-
sentative of law enforcement agencies.

It is also about an insult when the nega-
tive statement is true but is expressed publicly
using a rough, humiliating, and disrespectful
vocabulary. Public tactful comment to a law
enforcement officer regarding his illegal actions
or personal qualities that do not correspond to
the generally accepted ones is not an insult.

3. Responsibility for the insult of a repre-
sentative of law enforcement bodies

When exercising their powers, law enforce-
ment representatives become victims of offen-
sive actions of unconscious citizens. This fact
causes significant damage to social relations that
ensure the adequate activities of government
agencies and their authority and to the honor
and dignity of its specific representatives.

To guarantee the legal protection of a police
officer, some specialists proposed envisaging
the responsibility for the insult of a police officer
during the performance of his duties towards
the protection of public order in the Code
of Ukraine on Administrative Offenses (Buhay-
chuk, 2021, p. 18).

The submitted draft Law of Ukraine
“On Amendments to the Code of Ukraine on
Administrative Offenses to Protect the Honor
and Dignity of Citizens and Law Enforcement
Officials” was the logical outcome of such
an initiative. It puts forward supplementing
Art. 185 of the Code of Ukraine on Adminis-
trative Offense with part three, which would
stipulate liability for the public insult of a police
officer performing his official duties towards
the protection of public order and the state
border or a service member because of his
involvement in the protection of public order in
the form of fine or public works.

At the same time, in March 2022, the Crim-
inal Code of Ukraine was supplemented with
Article 435-1 “Insult to the honor and dignity
of a serviceperson, a threat to a serviceperson”,
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the sanction of which provides for imprison-
ment for up to five years. However, during mar-
tial law or a state of emergency, police officers
may also be engaged in the tasks assigned to
servicepersons of the Armed Forces of Ukraine.

According to Part 2 of Art. 24 of the Law
“On the National Police”, in the event of a threat
to the state sovereignty of Ukraine and its
territorial integrity, as well as during the sup-
pression of armed aggression against Ukraine,
police bodies and units, following the legisla-
tion of Ukraine, are engaged in the performance
of territorial defense tasks, ensuring and imple-
menting measures of the legal regime of martial
law in the case of its declaration throughout
Ukraine or separate area.

Illegal actions in the form of an insult to
the honor and dignity of a police officer are
a public disregard for the official in the direct
force of his professional duties or in the con-
text of their performance, which negatively
affects the authority of the government body
as a whole. Protecting the honor and dignity
of a police officer aims to restore humiliated
dignity, honor, firstly, for the victim and his
environment, and secondly, for other members
of society.

The mechanism of ensuring human rights
should be considered asa dynamic system of legal
means, which is realized through the activities
of state bodies protecting the rights of every
individual (Hal'tsova, 2021, p. 254). In some
European countries, the legislator provides
a rather harsh punishment for an insult. In
the Criminal Code of France, the term “disre-
spect” covers words, threats, gestures or images
of any kind, or sending any items addressed
to a public officer, that may harm dignity or
respect due to one’s official function. According
to Art. 433-5 of the Criminal Code of France,
public disrespect constitutes a qualified crime
that entails a year of imprisonment or a fine
of 15.000 euros.

An insult is also recognized as a criminal
offense in Germany. Thus, according to § 185
of the Criminal Code of the Federal Repub-
lic of Germany, the specific crime can be pun-
ished by imprisonment for up to one year or
a fine, and if the offense was committed by
an act — imprisonment for up to two years. The
judgment of the Tel Aviv court, which stood in
defense of the police officer’s honor and dignity,
gained publicity. Thus, for the dissemination
on social networks of the song about the police
officer “Green Serpent”, the court sentenced
the lawyer K. to six months in prison suspended,
pay compensation for 5000 shekels and a fine
of 3000 shekels, and 300 hours of public work
in the form of free legal assistance to African
asylum seekers “for the insult of a public serv-
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ant”. The prosecutor’s office demanded one year
in prison. The court found the following words
offensive “A snake with green eyes walks along
the street: a small police officer collecting infor-
mation for the regime” (News.ru.co.il).

The domestic legislator decriminalized such
illegal actions as an offence and slander, incl.
insulting government officials. The main way to
protect the honor and dignity of an individual is
to apply to the court in civil proceedings. Crim-
inal law means should become an appropriate
element of the mechanism protecting the rights
of police officers. An insult to a police officer in
the discharge of his official duties may cover
two bodies of offenses: a simple one, liability for
which must be provided in administrative pro-
cedure, and a special, qualified body — the same
actions that are committed in public. In view
of the social danger of the latter in wartime,
such acts must be regarded as criminal and pun-
ished under criminal procedure.

Police bodies represent public authorities
and, given the degree of public danger, it is
advisable to criminalize illegal actions against
police officers in terms of attacks on their
honor and dignity and supplement Section
XV of the Criminal Code of Ukraine “Crimi-
nal offenses against the authority of executive
government agencies, self-government bod-
ies, citizens’ associations and criminal offenses
against journalists” with Article 345-1 “Insult
to the honor and dignity of a police officer”.

Respect for the human being, his honor
and dignity, in particular, a person who performs
his official duties, is a core feature of the rule
of law and a characteristic difference of civilized
society.

4. Conclusions

The professional honor and dignity
of a police officer are an object of both private
and public protection. Law enforcement offi-
cers are a special category of persons. They are
endowed with exclusive powers and require
special protection in the process of their imple-
mentation. The essence of protecting the profes-
sional honor and dignity of a police officer is not
only the ethical rehabilitation of the victim but
also the creation of a positive image of a police
officer in general. This is possible only by cre-
ating an effective system of ways to protect
the personal non-property rights of law enforce-
ment officers.

Non-system changes in the legislation pro-
viding for liability for such offenses hinder
the development of an effective mechanism for
the protection of personal non-property rights
of law enforcement officials. During martial law,
it is unacceptable to limit the protection of pro-
fessional honor and dignity of police officers by
civil and administrative means.
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The introduction of criminal liability for istrative liability, will be a relevant way to protect
the insult to a representative of law enforcement  the honor and dignity of a police officer and com-
agencies in the discharge of his official duties, in ~ ply with the social and legal principles of crimi-
particular, in wartime, the creation of the material ~ nalization of socially dangerous acts and an effec-
structure of this crime, along with civiland admin-  tive means of preventing such offenses.
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Anoranis. Memoro docaioxcenns ¢ KOMIIEKCHUI aHa/Ii3 TEOPETHYHNX Ta MPUKIAIHIX TTNTaHb, 10
CTOCYIOTBCS 3aXUCTY IPOMECIITHOT YecTi Ta rifHOCTI IpalliBHUKIB OPraHiB 10Jillil, po3po0Ka PeKOMEH/1a-
Iiif, CIIPSIMOBAHKX Ha YIOCKOHAJIEHHST MEXaHI3MY TIPABOBOTO 3aXHUCTY 0COOUCTUX HEMATHOBHUX [IPAB 11011
MefiChKIX Ta OOTPYHTYBAHHS MTPOTIO3HUIIIi MO/I0 BAOCKOHATIEHHI 3aKOHOIABCTRA.

Memo0on02iu1010 0cH06010 TOCIIIKEHH € MIANeKTHYHIN X1/ 0 M3HAHHS TEOPETUKO-TIPABOBUX
KaTeropiit ecti ta rigrocti. Haykosuii inctpymenTapiit pobotu mobymoBanHuii Ha 3acagax 06’ €KTHBHOCTI,
CUCTEMHOCTI, IHTeTPaTUBHOCTI, TTIOPATi3My Mi3HAHHS IIUBITICTUHYHOI ZOKTPUHN TIO/I0 3aXWCTY ocobmc-
THX HeMaliHOBUX OJIar.

Pe3zynvmamu. 11poseneno mopiBHATbHO-TIPABOBHIT aHAJI3 TIPABOBUX KATETOPIHl «UeCThy, «TiIHICTh,
«mpodeciiina yecTh Ta TigHICTh MOJINEHCHKOr0>. J[OCIIIKEHO MeXaHi3M BIAIOBIIANbHOCTI 32 00Opasy
HOJIIElicbKOT0 y 3apyOiKHIX KpaiHaX. BeTaHoBIIeHO, 110 CyTHICTH 3axucTy podeciitHol yecTi ta rifHocTi
MOJIIEHCHKOTO MOJIATAE He JINIIE Y eTHYHIN peabiiiTalii moTeprisoro, a i y CTBOPEHH] MO3UTHBHOTO iMi-
JUKY TIpaIliBHUKA TTOJIITI.

Bucnoexu. Y crarti 3a3Hava€eThes, 110 npodeciiiia yecThb Ta TiHICTD TOJI1eiiCbKOr0 BUCTYIIAE 1 5K
006’€KT IPUBATHO-IIPABOBOTO, i IK 00’€KT My6IiUHO-TIPABOBOTO 3aXKCTY.

JloBesieHo, 110 B YMOBaX OTOJIOIIEHOTO BOEHHOIO CTAaHY HENPHILYCTUMO OOMEKYBaTH 3aXUCT IPO-
(eciiinoi yecTi Ta riHOCTI MOJENCHKUX JINIIE [IUBIIBHO-IIPABOBUMU T A/MiHICTPATUBHO-IIPABOBUMM
3acobaMu.
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SCIENTIFIC AND PRACTICAL ANALYSIS OF
CURRENT REGULATIONS, JUDICIAL PRACTICE
AND LEGISLATIVE INITIATIVES IN THE FIELD
OF COMPENSATION FOR PROPERTY DAMAGE
CAUSED BY DAMAGE TO REAL ESTATE

AS A RESULT OF ARMED AGGRESSION

OF THE RUSSIAN FEDERATION

Abstract. The military aggression of the Russian Federation against Ukraine, which began
on February 24", 2022, has already raised a lot of questions about the grounds for the procedure
and methods of compensation (retribution) for property damage caused by the Russian Federation
as a result of military aggression. Let's analyze what prospects we have today regarding the possibil-
ity of implementation of such an opportunity.

Purpose. The main aim of the article is to show and stress that the present Ukrainian juridical
compensation mechanisms (especially civil law regulation) are not proper to the case of the Russian
war aggression. Such theoretical and practical issue may be solved by special complex rule concern-
ing the compensation mentioned above.

Research methods. The biggest part of data in this article were used to analyze and compare
two situations: the compensation for property damage caused by damage to real estate as a result
of armed aggression of the Russian Federation in 2022 and the period of ORDLO (Russian aggres-
sion in Donetsk and Lugansk oblasts in 2014).

Results. The conclusions made in this article show that for Ukrainian residents affected by
the Russian war aggression, especially ones whose property were damaged or ruined by the Russian
Federation as a result of military aggression, are not provided with effective juridical compensation
mechanisms to cover losses caused by the 2022 armed aggression of the Russian Federation.

Conclusions. The solution to the above problem is the adoption of a specific complex law. Such
law should determine and provide the grounds, subjects, whose property is compensated, and pro-
cedure for seizing and recovering property in favor of Ukrainian residents who have suffered from
property damage. The Ukrainian Parliament is already discussing some law drafts. The most debata-
ble and polemical issues today are which sources of Russian assets could and should be used to cover
losses caused by the Russian Federation’s military aggression.

The Draft Law Ne 7169 was registered in the Verkhovna Rada; it intends to amend the Law
of Ukraine “On Fundamental Principles of Forced Withdrawal in Ukraine of Property of Russian
Federation and its Residents” that came into force on 7 March 2022 (hereinafter — Law of Ukraine
Ne 2116-1X dated 03 March 2022). This Draft Law aims to widen the scope of persons, whose
property could be withdrawn in Ukraine due to Russian full-scale military aggression and specifies
the purpose of such actions: towards future reparations to Ukraine.

The second vector of the Draft Law — specification of the purpose of forced withdrawal, is clear
and necessary. However, the first vector is ambiguous and potentially dangerous.
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If the Verkhovna Rada would pass the Draft Law Ne 7169, it would be possible to withdraw
the property which belongs not only to the residents of the Russian Federation and legal entities,
where Russia acts as a shareholder, beneficiary and/or owns a share (expressly or implicitly) in
the charter capital. Property withdrawal may concern any individuals and legal entities (irrespec-
tive of their nationality, residency, centre of main interests etc.), who have political and/or economic
links with the aggressor state. Political links are expressed in public support or objection of military
aggression of the Russian Federation in Ukraine. Economic links are shown in proceeding of business
activities on the territory of the aggressor state during martial law in Ukraine.

In other words, authors of the Draft Law Ne 7169 laid a potential opportunity to withdraw
the property of any person, who “in word or in deed” supports military aggression against Ukraine,

decisions of the Russian government and its policy

Key words: property damage, armed aggression, compensation, retribution violation of the Con-

vention, assets, confiscation, withdraw property.

1. Introduction

General theoretical civil science defines
overall characteristics of the grounds for
civil liability for property damage caused by
the actions of the Russian Federation on the ter-
ritory of Ukraine.

The general grounds for liability for prop-
erty damage are determined by the Civil Code
of Ukraine, following the provisions of which:

— property damage caused by illegal deci-
sions, actions or omissions to personal non-prop-
erty rights of a person or entity, as well as damage
caused to the property of a person or entity shall
be reimbursed in full by the person who caused
it. The person who caused the damage is exempt
from reimbursed if he proves that the damage
was not his fault (Article 1166 of the Civil Code
of Ukraine. Implementation of this rule is carried
out either in civil or criminal proceedings — when
it is reviewed in a civil lawsuit);

— damage caused to an individual who has
suffered from a criminal offense must be reim-
bursed in accordance with the law. Damage
caused to the victim as a result of a criminal
offenseis compensated at the expense of the State
Budget of Ukraine in cases and in the manner
enshrined by law (Article 1177 of the Civil
Code of Ukraine. However, this rule does not
apply because there is no law);

— unless otherwise provided by law, tak-
ing into account the circumstances of the case,
the court may, at the choice of the victim,
oblige the person who caused damage to prop-
erty, reimburse it in kind (transfer the thing
of the same kind and quality, repair the damaged
thing, etc.) or reimburse damages in full. The
amount of damages to be reimbursed to the vic-
tim is determined in accordance with the real
value of the lost property at the time of the case
or the performance of work necessary to restore
the damaged thing (Article 1192 of the Civil
Code of Ukraine).

Thus, the implementation of the institute
of civil liability in Ukraine, in particular in
the form of compensation for property damage,
is carried out either voluntarily or compulsorily

(judicially). The legal basis for such liability is
the body of a civil offense and also identification
of the violator who caused property damage.
Proof of these facts (except guilt) rests with
the victim. Compensation for property damage
is a measure of civil liability; the principle of full
compensation for damage is applied.

In order to impose civil liability in the form
of compensation for property damage caused to
immovable property on the territory of Ukraine
as a result of armed aggression of the Russian
Federation, it requires each individual vic-
tim — the owner of the damaged property — to
sue the state of the Russian Federation. That is,
the state of the Russian Federation must act as
a defendant in a civil lawsuit.

It should be noted that four years ago,
the Law of Ukraine "On Features of State
Policy to Ensure State Sovereignty of Ukraine
in the Temporarily Occupied Territories in
Donetsk and Luhansk Oblasts" as of January 18,
2018, Ne 2268-VIII provided that liability for
material orimmaterial damage caused to Ukraine
as a result of the armed aggression of the Rus-
sian Federation shall be borne by the Russian
Federation in accordance with the principles
and norms of international law (Part 4, Article 2
of this Law). In addition, the Law of Ukraine
"On Ensuring the Rights and Freedoms of Cit-
izens and the Legal Regime in the Temporarily
Occupied Territory of Ukraine" as of April 15,
2014, Ne 1207-VII also provided that: compen-
sation for material and moral damage caused
by the temporary occupation of Ukraine, legal
entities, public associations, citizens of Ukraine,
foreigners and stateless persons, is fully imposed
on the Russian Federation as the state carrying
out the occupation. The State of Ukraine will
use all possible means to compensate for mate-
rial and moral damage by the Russian Federa-
tion (Part 6 of Article 5 of the Law of Ukraine
"On Ensuring the Rights and Freedoms of Cit-
izens and the Legal Regime in the Temporarily
Occupied Territory of Ukraine"). This Law
even established that in case of damage by non-
resident foreign state entities, jurisdiction will
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be established by the place of damage, taking
into account the rules of jurisdiction estab-
lished by this Law (Article 12).

To implement these provisions in terms
of judicial protection in Ukrainian courts,
the Law of Ukraine "On Features of State Pol-
icy to Ensure State Sovereignty of Ukraine
in the Temporarily Occupied Territories in
Donetsk and Luhansk Oblasts” amended
Article 28 of the CPC of Ukraine (para-
graph 17) and Article 5 Of the Law of Ukraine
"On Judicial Fees" (paragraphs 21 and 22), by
which the state of Ukraine "formally” provided
for the legal possibility for victims of prop-
erty destruction in eastern Ukraine, citizens
of Ukraine, to fill with the national (Ukrain-
ian) courts (at their place of residence or stay)
against the aggressor state of the Russian Fed-
eration for compensation for property and / or
moral damage in connection with the tempo-
rary occupation of Ukraine, armed aggression,
armed conflict that led to forced relocation from
the temporarily occupied territories of Ukraine,
deaths, captivity, unlawful imprisonment or
abduction as well as violation of the right
of ownership on movable and/or immovable
property under the rules of the CPC of Ukraine.

As mentioned above, in the implementation
of civil liability in the form of compensation for
property damage, the state of the Russian Fed-
eration must act in a civil case in the procedural
status of the defendant in a civil lawsuit filed
against it. However, it should be noted that filing
lawsuits against a foreign state without the con-
sent of its competent authorities is expressly
prohibited by Art. 79 of the Law of Ukraine
"On Private International Law", provisions on
diplomatic missions and consular posts of for-
eign states in Ukraine, approved by Presidential
Decree as of June 10, 1993, Ne 198 /93 (198,/93),
Article 32 of the 1961 Vienna Convention,
Article 5 of the Convention of United Nations on
the jurisdictional immunities of states and their
property as of December, 2 2004. It is unrealis-
tic to obtain such consent from the competent
authorities of the Russian Federation. And nei-
ther Ukraine’s international treaty nor the law
of Ukraine provides for the direct possibility
of filing a lawsuit against the Russian Federa-
tion in a Ukrainian court. That is, the exercise
(including in court) in the Ukrainian courts
by citizens of the right for compensation for
damage caused by the destruction of their prop-
erty at the expense of the Russian Federation
is excluded, even if the actions of the Russian
Federation will be proven as a civil offense.

Inaddition, the case law of the Supreme Court
on filing such lawsuits against the state of the Rus-
sian Federation has already been formed. For
example, the judgment of the Supreme Court
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of the Second Judicial Chamber of the Civil
Court of Cassation as of 27.10.2021 in case
Ne 710/784/19 (proceedings Ne 61-5289¢B20)
concluded that the defendant, the Russian
Federation, has judicial immunity in Ukraine
and, therefore, the consent of the diplomatic
mission is required to file a claim for damages.
In the absence of such consent, a foreign state
cannot obtain the legal status of a defendant in
the civil proceedings in Ukraine, and the Ukrain-
ian court has no right to carry out further pro-
cedural actions. Similar conclusions are found
in the judgment of the Supreme Court as
of May 13,2020, in case Ne 711/17 /19, as of June
9, 2021, in case Ne 265/7703/19, as of August
11, 2021, in case Ne 542/1323/18, as of Sep-
tember 1, 2021, in the case Ne 754/10080/19
(Judgment  of  the  Supreme  Court
of the Second Judicial Chamber of the Civil
Court of Cassation as of 27.10.2021 in case
Ne 710/784/19 (case Ne 61-5289¢820) (URL:
https://www.zakon-i-normativ.info/index.php/
component/lica/?href=0&view=text&base=5&
id=134424&menu=135063).

Therefore, a civil lawsuit can be filed
against the Russian Federation for compensa-
tion for property damage caused to real estate
in Ukraine as a result of the armed aggression
of the Russian Federation only in the rele-
vant national court of the Russian Federation
in accordance with the procedural legislation
of the Russian Federation.

After applying to the national courts
of the Russian Federation and receiving
a refusal of judicial protection (final judgment
of the court of the Russian Federation refusing
compensation), the victim, the citizen of Ukraine
or Ukrainian legal entity, has the right under
the Convention for the Protection of Human
Rights and Fundamental Freedoms to apply
to the European Court of Human Rights,
which will be an effective means of protection.
However, it is worth highlithing the recent
resolution of the European Court of Human
Rights (March 22, 2022) on the consequences
of Russia's termination of membership in
the Council of Europe in the light of Article 58
of the European Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms to which the judge of the Supreme Court
T. Antsupova rightly drew attention: a) The
Russian Federation ceases to be a High Signa-
tory Party to the Convention as of September
16, 2022; b) The Court shall have jurisdiction
to rule on applications against the Russian
Federation which may constitute a violation
of the Convention, provided that they have
lasted until September 16, 2022 (Comment
of the judge of the Supreme Court Tetyana
Antsupova on the adoption by the European
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Court of Human Rights of the Resolution on
the consequences of the termination of Russia's
membership in the Council of Europe. Official
website of the Supreme Court. URL: https://
supreme.court.gov.ua/supreme/pres-centr/
news/1264425/). Therefore, the facts of caus-
ing property damage as a result of destruction
and damage to immovable property on the terri-
tory of Ukraine as a result of military aggression
of the Russian Federation from February 24",
2022 till September 16, 2022 may be reviewed
by the European Court of Human Rights.

2. Analysis of the draft law No. 7198 (as
adopted on April 1, 2022)

Given the above provisions of civil law
of Ukraine, owners, citizens and legal entities,
can obtain compensation for property damage
caused by the damage or destruction of prop-
erty in Ukraine on the grounds and in the man-
ner prescribed by law and from a clearly defined
responsible entity.

As noted above, it is impossible to exercise
civil liability in Ukrainian courts in relation
to the state of the Russian Federation within
the legal field of Ukraine. Therefore, in order
to ensure real compensation for property dam-
age, another entity must be identified, which
with its consent (in the absence of a statutory
obligation to bear civil liability for the actions
of another entity) will provide compensation
for destroyed and damaged property due to hos-
tilities, terrorist acts, and sabotage caused by
the military aggression of the Russian Federa-
tion. Therefore, in order to determine the legal
and organizational basis for state compensation
for damage and destruction of certain categories
of real estate as a result of hostilities, terrorist
acts, and sabotage caused by military aggression
of the Russian Federation from the date of entry
into force of Presidential Decree as of February
24, 2022, Ne 64 "On the imposition of martial
law in Ukraine", the Verkhovna Rada of Ukraine
submitted the draft law of Ukraine "On compen-
sation for damage and destruction of certain cat-
egories of real estate as a result of hostilities, ter-
rorist acts, sabotage caused by military aggression
of the Russian Federation", adopted by the Ver-
khovna Rada of Ukraine in the first reading on
the basis from 01.04.2022 (Draft Law of Ukraine
"On Compensation for Damage and Destruction
of Certain Categories of Immovable Property
as a Result of Combat, Terrorist Acts, Sabotage
Caused by Military Aggression of the Russian
Federation” from March 24" 2022 Ne 7198.
URL: http://w1.c1.rada.gov.ua/pls/zweb2 /web-
proc4_2?pt3516=7198&skl=10)(hereinafter —
bill Ne 7198).

Analysis of the provisions of the content
of draft Ne 7198 shows that its legal regulation
will apply to:

1) individuals — citizens of Ukraine who
are: a) owners of damaged and/or destroyed
real estate; b) individuals who have invested
and financed the construction of housing con-
struction objects in respect of which the right to
perform construction works has been obtained
and which have not been put into operation;
¢) members of housing construction (housing)
cooperatives who bought an apartment, other
residential premises of the cooperative, but did
not register the ownership of it; d) the heirs
of the individuals specified in subparagraphs
"a" — "c¢" of this paragraph;

2) associations of co-owners of apartment
buildings, managers of apartment buildings,
housing construction (housing) coopera-
tives, which maintain the relevant buildings,
to restore the damaged common property
of the apartment building.

The compensation mechanism provided in
draft Ne 7198 is relatively simple and includes
the following stages: a) submission of an applica-
tion (including in electronic form) for compen-
sation to the relevant Commission, regardless
of the place of residence (stay) of the individ-
ual or location of the legal entity the recipient
of compensation may independently provide
an assessment of the value of the damaged real
estate or an inspection of the possibility /impos-
sibility of restoring of real estate). The appli-
cation is submitted through the administrator
of the center for the provision of administrative
services, an official of the social protection body,
or a notary; b) consideration of the application
for compensation by the Commission and deci-
sion-making on compensation (the term of con-
sideration of the application by the Commission
does not exceed 30 calendar days from the date
of submission of the application); ¢) providing
the executive body of the council with compen-
sation.

The draft law provides for the provision
of compensation in the form of: 1) monetary
compensation by transferring funds to the cur-
rent account of the recipient of compensation
with a special regime of use for these purposes.
The procedure for opening and maintaining such
accounts is determined by the National Bank
of Ukraine (the amount of monetary compensa-
tion is determined by the assessment of the cost
of restoration of the damaged property, consid-
ering the degree of its damage and the cost of its
restoration); 2) a real estate object by financing
its construction (by financing the construction
of a new real estate object with an equivalent
area, type and functional purpose. The maximum
amount of compensation in the form of a real
estate object may not exceed 150 m? per unit)
The calculation of the value of 1 m? of the area
of the real estate object is carried out according
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to the methodology determined by the Cabinet
of Ministers of Ukraine); 3) financing of con-
struction works on restoration of damaged joint
property of an apartment building (the amount
of compensation in the form of financing of con-
struction works is determined by estimating
the cost of restoration of damaged common
property of an apartment building taking into
account the degree of damage).

However, as it can be seen from the explan-
atory note to the relevant draft, "implementa-
tion of the draft law will not require additional
Jfunding from state or local budgets”, so it needs
a detailed analysis of the compensation mech-
anism provided by the bill to assess its feasi-
bility. It should also be noted that the draft
law will not directly regulate public relations to
which it is aimed, because in accordance with
its Final and Transitional Provisions, the Cabi-
net of Ministers of Ukraine is tasked to develop
a procedure for compensation, and ensure:
approval of action plan of actions for implemen-
tation of this law; development and submission
to the Verkhovna Rada of Ukraine of the draft
law of Ukraine on amendments to some legis-
lative acts aimed at providing compensation
for destroyed real estate as a result of hostil-
ities, terrorist acts, sabotage caused by mil-
itary aggression of the Russian Federation
in the form of providing facilities real estate;
adoption of normative legal acts necessary for
the implementation of this Law and bringing
its normative legal acts in compliance with
this Law; adoption of the procedure and con-
ditions for providing and using subventions
from the state budget to local budgets to pro-
vide compensation for damaged and destroyed
real estate as a result of hostilities, terrorist
acts, sabotage caused by military aggression
of the Russian Federation; bringing ministries
and other central and local executive bodies in
line with their regulations in accordance with
this Law; bringing building norms and other
normative documents in line with the Law
of Ukraine “On Energy Efficiency of Build-
ings”, including the definition of an energy
certificate as the only document that defines
energy characteristics during the design
of a construction project; creation of the State
Register of property damaged and destroyed as
a result of hostilities, terrorist acts, sabotage
caused by the military aggression of the Rus-
sian Federation; collection of information on
apartments, other living quarters in the build-
ing, private houses, garden and country houses
that were destroyed as a result of hostili-
ties, terrorist acts, sabotage caused by mili-
tary aggression of the Russian Federation in
the manner prescribed by the Cabinet of Min-
isters of Ukraine; annually in the state budget
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to provide expenditures for the implementation
of measures provided by this Law.

This set of measures, which the bill provides
Jfor the Cabinet of Ministers of Ukraine, as well
as the bill provides sources of funding for com-
pensation (fund for the restoration of property
and destroyed infrastructure of Ukraine in con-
nection with the armed aggression of the Rus-
sian Federation; international technical and/or
repayable or non-repayable financial assistance;
other sources, not prohibited by the legislation
of Ukraine) in the absence of real guarantees
for the formation of such a fund and the receipt
of international assistance in sufficient quanti-
ties, indicate an unlikely and long-term prospects
Jforthe purpose of the bill.

Thus, the compensation mechanism pro-
vided by draft Ne 7198 is not legally compen-
sation for property damage as a measure of civil
liability, although it provides for the prin-
ciple of full compensation in understanding
of provisions of the Civil Code of Ukraine. And
the implementation of the proposed compen-
sation mechanism requires the implementation
of a number of formalities and finding sources
of funding.

3. Analysis of other drafts focused on
compensation due to Russian aggression

The draft law of Ukraine "On Protection
of Property Rights and Other Real Property
Rights of Victims of Anti-Terrorist Operation or
Joint Forces Operation”(Draft law of Ukraine
"On Protection of Property Rights and Other
Real Property Rights of Victims of Anti-Ter-
rorist Operation or Joint Forces Operation”
as of 17.03.2021 Ne 5177-1. URL: https://
itd.rada.gov.ua/billInfo/Bills/Card/25987)
(draft Ne 5177-1) and the draft law of Ukraine
"On Protection of Property Rights and Oth-
ers Proprietary Rights of Victims of Armed
Aggression” (Draft law of Ukraine "On Pro-
tection of Property Rights and Others Propri-
etary Rights of Victims of Armed Aggression”
as of 01.03.2021 Ne 5177. URL: https://itd.
rada.gov.ua/billlnfo/Bills/Card/25726) (draft
Ne 5177), which set out alike mechanisms for
state compensation (both drafts were included
in the agenda), are similar to draft Ne 7198.

At the same time, two more drafts were
registered in the Verkhovna Rada of Ukraine:
the draft law of Ukraine "On Reconstruction
of Housing Lost as a Result of the Russian Fed-
eration's Armed Aggression Against Ukraine"
(Draft law of Ukraine "On Reconstruction
of Housing Lost as a Result of the Russian Fed-
eration's Armed Aggression Against Ukraine"
as of 10.03.2022 Ne 7134. URL: https://itd.
rada.gov.ua/billInfo/Bills/Card/39189.)
and the draft law of Ukraine "On Amendments
to the Budget Code of Ukraine on Financing
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the Reconstruction of Housing Lost as a Result
of the Armed Aggression of the Russian Federa-
tion against Ukraine" ( Draft law of Ukraine "On
Amendments to the Budget Code of Ukraine
on Financing the Reconstruction of Hous-
ing Lost as a Result of the Armed Aggression
of the Russian Federation against Ukraine" as
of 10.03.2022 Ne 7135. URL: https://itd.rada.
gov.ua/billlnfo/Bills/Card /39190) do not con-
tain specific compensation mechanisms.

The draft law of Ukraine "On Com-
pensation for Property Lost, Damaged
and Destroyed as a Result of the Armed Aggres-
sion of the Russian Federation and Fair Distri-
bution of Reparations” (Draft law of Ukraine
"On Compensation for Property Lost, Damaged
and DestroyedasaResultofthe Armed Aggression
of the Russian Federation and Fair Distribution
of Reparations” from 31.03.2022 Ne 7237. URL:
https://itd.rada.gov.ua/billInfo/Bills/
Card/39332)(bill Ne 7237), which, compared
to draft Ne 7198, provides for a slightly different
compensation mechanism is of particular interest.
The relevant draft stipulates that the protection
of property rights of affected individuals, their
heirs and affected legal entities is carried out by
paying primary (1) and full (2) compensation for
lost, damaged, or destroyed property. 1) Primary
compensation is used to protect property rights,
the right to housing of individuals, the restora-
tion of vital functions and/or services provided
by legal entities, as well as the restoration of nor-
mal life in Ukraine. The right to primary compen-
sation is provided gradually and proportionally
depending on the financial capabilities of the state
of Ukraine. 2) Full compensation is used to pro-
tect the property rights of victims, to ensure fair
and targeted distribution of reparations and/or
other penalties from the Russian Federation. The
right to full compensation is guaranteed subject
to the payment of reparations and/or other pen-
alties from the Russian Federation. It means that
draft Ne 7237 does not provide for the principle
of full reimbursement. Analysis of the content
of the opinion of the Main Scientific and Expert
Department of the Verkhovna Rada of Ukraine
on the draft Ne 7237 shows that it, according to
experts, is not consistent with the draft Ne 7198,
which was adopted in first reading on 01.04.2022,
because Compensation for damage caused to
the aggression of the Russian Federation on real
estate remains unclear. The compensation pay-
ment mechanism proposed in this project needs
to be refined.

Therefore, it can be assumed that the text
of the draft Ne 7198 adopted in the first reading
on 01.04.2022 will be the basis for legislative
regulation of the compensation procedure.

4. Problems of compensation for property
damage caused to citizens as a result of destruc-

tion or damage to their property due tothearmed
conflict in eastern Ukraine (2014-2021).
Grounds of responsibility of the Russian Feder-
ation and the state of Ukraine.

In addition, it is worth taking into account
the historical and legal experience and empha-
sizing that this problem of the legal field
of Ukraine is not new, as the issue of compen-
sation for property damage caused to citizens’
property (as a result of damage or destruction
of residential buildings (According to the Office
of the UN High Commissioner for Human
Rights, as of February 2019, about 50,000 houses
on both sides of the line of contact were dam-
aged or destroyed, of which about 20,000 were
in the territory controlled by the Government
of Ukraine.) as a result of the armed conflict in
connection with the activities of illegal Rus-
sian and pro-Russian armed groups in the war
in eastern Ukraine began to emerge after 2014
with the Ukrainian authorities conducting
an anti-terrorist operation and a Joint Forces
operation.

The Law of Ukraine "On Features of State
Policy to Ensure State Sovereignty of Ukraine
in the Temporarily Occupied Territories in
Donetsk and Luhansk Oblasts" stipulates that
liability for material or non-material damage
caused to Ukraine as a result of armed aggression
by the Russian Federation imposed on Russian
Federation in accordance with international law
(Part 4 of Article 2 of the Law of Ukraine "On
Features of State Policy to Ensure State Sover-
eignty of Ukraine in the Temporarily Occupied
Territories in Donetsk and Luhansk Oblasts" as
of January 18, 2018, Ne 2268-VIII).

Since the legal status of the temporarily
occupied territories in Donetsk and Luhansk
oblasts, as well as the legal regime in these ter-
ritories is determined, in addition to the above
Law, by the Law of Ukraine "On Ensuring
the Rights and Freedoms of Citizens and Legal
Regime in the Temporarily Occupied Territo-
ries of Ukraine" then said Law also provided
that: compensation for material and moral
damage caused by the temporary occupation
of the state of Ukraine to legal entities, pub-
lic associations, citizens of Ukraine, foreigners
and stateless persons, fully relies on the Russian
Federation as the state carrying out the occupa-
tion. The State of Ukraine will use all possible
means to compensate for material and moral
damage caused by the Russian Federation
(Part 6 of Article 5 of the Law of Ukraine "On
Ensuring the Rights and Freedoms of Citizens
and the Legal Regime in the Temporarily Occu-
pied Territory of Ukraine" of April 15", 2014
Ne 1207-VII). This Law even established that
in case of damage by residents of foreign state
entities, jurisdiction is established at the place
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of damage, considering the rules of jurisdic-
tion established by this Law (Article 12). For
this purpose, Article 28 of the CPC of Ukraine
is supplemented by a new part 17, which stip-
ulates that claims for protection of violated,
unrecognized or disputed rights, freedoms or
interests of individuals (including compensa-
tion for damage caused by restriction of own-
ership of real estate or its destruction, dam-
age) in connection with the armed aggression
of the Russian Federation, armed conflict, tem-
porary occupation of the territory of Ukraine,
emergency situations of natural or man-made
may also be presented at the place of residence
or stay of the plaintiff. And the plaintiff in law-
suits against the aggressor state of the Russian
Federation for compensation for property and/
or moral damage in connection with the tempo-
rary occupation of Ukraine, armed aggression,
armed conflict, which led to forced reloca-
tion from the temporarily occupied territories
of Ukraine, death, injury, captivity, unlawful
deprivation of liberty or abduction, as well
as violation of ownership of movable and/or
immovable property, was exempted from court
fees (paragraphs 21 and 22 of Part 1 of Article 5
of the Law of Ukraine "On Judicial Fees").

However,asmentioned above, since therecov-
ery of property damage from the state of the Rus-
sian Federation necessitates filing of a lawsuit
against it as a defendant by the affected citizens,
but according to Article 79 of the Law of Ukraine
"On Private International Law" filing a lawsuit
against foreign state, the involvement of a foreign
state in the case as a defendant may be allowed
only with the consent of the competent authorities
of the state, unless otherwise provided by inter-
national treaty of Ukraine or the law of Ukraine,
and since such consent of the competent authori-
ties of Russian Federation will be unreal to obtain
and neither an international treaty of Ukraine nor
a law of Ukraine provides for a lawsuit against
the Russian Federation in a Ukrainian court, so
the victims tried to recover property damage
caused by destruction or damage to property
(residential buildings) in eastern Ukraine from
the state of Ukraine.

Thus, since the 2014 events in Donetsk
and Luhansk oblasts were recognized as ter-
rorist acts, and the activities to ensure peace
and regain control of uncontrolled territo-
ries were called an anti-terrorist operation, it
caused legal confusion and uncertainty regard-
ing the application of relevant legislation. Opin-
ions of lawyers were divided: some believed that
compensation for damage to destroyed real
estate should be based on Article 19 of the Law
of Ukraine "On Combating Terrorism" as dam-
age caused to citizens by a terrorist act; another
opinion — on the basis of Article 1177 of the Civil
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Code of Ukraine as damage to an individual vic-
tim of a criminal offense (Shishkina E. Compen-
sation for damaged/destroyed property due to
armed conflict in court: mission possible? Legal
newspaper. 2019. Ne 33-34 (687—-688); Segeda
U. Compensation for damage caused as a result.
ATO: hopes and realities. Legal Gazette. 2016.
Ne 18-19 (516-517)).

Thenational case law went two ways: in some
cases, claims for damages for destroyed property
as a result of an anti-terrorist operation were
based only on the Law of Ukraine "On Combat-
ing Terrorism" (and some additionally referred
to Article 1177 of the Civil Code), and in oth-
ers — on the norms of the Civil Protection Code
of Ukraine. With regard to the claims based on
the provisions of the Law of Ukraine "On Com-
bating Terrorism", the long-awaited decision
of the Grand Chamber of the Supreme Court
from 04.09.2019 in civil case Ne 265/6582,/16-
11, which states that compensation for damage
caused to citizens by the terrorist act, is carried
out at the expense of means of the State budget
of Ukraine according to the law and with the sub-
sequent collecting of the sum of this compensa-
tion from the persons who caused damage, in
the order established by the law. Compensation
for damage caused to an organization, enter-
prise or institution by a terrorist act is carried
out in the manner established by law (Article 19
of the Law of Ukraine "On Combating Ter-
rorism"). The Grand Chamber concluded that
the right, under Article 19 of the Law of Ukraine
"On Combating Terrorism", for compensation
for established by law damage caused to citi-
zens by a terrorist act, given the lack of relevant
law does not generate legitimate expectation
to receive such compensation from the State
of Ukraine for damages. During the anti-terror-
ist operation, the object of non-residential real
estate, regardless of the territory in which —
controlled or uncontrolled Ukraine — the spec-
ified act took place (Judgement of the Grand
Chamber of the Supreme Court as of September
4, 2019, in a civil case Ne 265/6582/16-11. URL:
https://reyestr.court.gov.ua/Review/
86310215). There have also been cases of law-
suits under Part 10 of Article 86 of the Civil
Protection Code of Ukraine as compensation
for damage to property caused by such an emer-
gency situation as a terrorist act (Judgement
of the Grand Chamber of the Supreme
Court as of September 4, 2019, in a civil case
Ne 265/6582/16-11. URL: https://reyestr.court.
gov.ua/Review/8631021). At the same time,
Article 1177 of the Civil Code of Ukraine pro-
vides for the possibility of compensation for
property damage caused to a victim of a crim-
inal offense, by the State Budget of Ukraine,
depending on the existence of a special (sepa-
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rate) law, which does not currently exist. On
the basis of the general norms on civil liability
(Articles 1166, 1173, 1174 of the Civil Code
of Ukraine) the state of Ukraine may be liable
for damage to property of citizens in the terri-
tory of the anti-terrorist operation (Joint Forces
operation) only in the case of establishing
in the actions of state authorities of Ukraine
of a civil offense.

Judge of the Civil Court of Cassation
of the Supreme Court O.V. Stupak noted that
this category of cases raises many questions
about law enforcement. Most of the relevant
lawsuits raised the issue of compensation
for damage caused by a terrorist act, and to
substantiate the fact of the latter was it was
applied a certificate from the Security Service
of Ukraine on inclusion of information into
the Unified Register of Pre-Trial Investigations
on the basis of a terrorist act. However, there is
no judgment in this case yet. "The civil court in
the case of compensation for damaged property
cannot determine whether a terrorist act was
committed,” — said the judge. Thus, she noted
the legal path in this category of cases, with
reference to Article 19 of the Law of Ukraine
"On Combating Terrorism”, as unpromising.
Another way for lawyers is to apply the Civil
Protection Code of Ukraine, given that the order
of the Cabinet of Ministers of Ukraine as Janu-
ary 26, 2015, Ne 47-r established a state of emer-
gency in the conflict zone. Article 86 of the Code
regulates the provision of housing for victims
of emergencies. However, the judge noted that
in this case, it is only about buildings, and a per-
son can receive compensation only in the case
of transfer of damaged housing to local govern-
ment. The judge noted that today, before resolv-
ing these issues, the judicial system was practi-
cally left alone. After all, the legislature has not
passed a law that determines the procedure for
compensation for damage caused by events in
eastern Ukraine (With the issue of compensa-
tion for housing destroyed by armed conflict,
the judicial system was left alone. URL: https://
supreme.court.gov.ua/supreme/pres-centr/
news/753159/). However, none of the drafts
submitted in 2014, 2015, 2016 to the Verkhovna
Rada of Ukraine concerning compensation for
property damage caused during the anti-terror-
ist operation in Donetsk and Luhansk regions
has been adopted (Draft Law of Ukraine "On
Compensation for Property Damage Caused
During the Anti-Terrorist Operation in
Donetsk and Luhansk Oblasts" as of 10.07.2014
Ne 4272a. URL: http://wl.cl.rada.gov.ua/
pls/zweb2 /webprocd 1?pf3511=51684; Draft
Law of Ukraine "On Amendments to the Law
of Ukraine "On Ensuring the Rights and Free-
doms of Internally Displaced Persons" (on

Compensation for the Value of Damaged
Property)" as of 18.02.2015 Ne 2167. URL:
http://w1l.cl.rada.gov.ua/pls/zweb2/web-
proc4d_1?pf3511=54094; Draft Law of Ukraine
"On Amendments to the Law of Ukraine, "On
Combating Terrorism, "On Compensation for
Damaged Housing as a Result of the Anti-Ter-
rorist Operation” as of 09.11.2015 Ne 3434.
URL : http://wl.cl.rada.gov.ua/pls/zweb2/
webprocd _1?pf3511=57001; Draft Law
of Ukraine "On Compensation for Destroyed or
Damaged Private Housing to Persons Whose
Private Housing or Private Households Were
Damaged (Destroyed) During an Anti-Terror-
ist Operation” as of 24.03.2016 Ne 4301. URL:
http://w1l.cl.rada.gov.ua/pls/zweb2/web-
procd 1?pf3511=58524; Draft Law of Ukraine
"On Compensation for Damage to Housing
of the Population as a Result of the Anti-Ter-
rorist Operation” as of 11.04.2016 Ne 4301-1.
URL:  http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4d _1?7pf3511=58670).

At the same time, the Resolution of the Cab-
inet of Ministers of Ukraine as of September
2, 2020, Ne 767 was approved by a new Order
for providing and determining the amount
of financial assistance to victims of emergen-
cies and the amount of monetary compensation
to victims whose houses (apartments) were
destroyed due to a military emergency caused
by the armed aggression of the Russian Feder-
ation (hereinafter — the Order Ne 767). This
new Order was adopted to replace the previous
Order as amended by the Resolution of the Cab-
inet of Ministers of Ukraine as of July 10, 2019,
Ne 623. The victims are determined citizens
of Ukraine, foreigners and stateless persons,
whose residential buildings (apartments) (here-
inafter — housing) are damaged/destroyed as
a result of an emergency situation, or as a result
of works to eliminate its consequences (here-
inafter — the victims). Financial assistance is
provided to victims whose homes have been
damaged as a result of an emergency situation
or work to eliminate its consequences and who
have refused to evacuate, resettle and remain
at their previous place of residence and/or within
the relevant settlement. Monetary compensa-
tion is provided to victims who own housing
located in the territories controlled by Ukraine
and destroyed as a result of a military emer-
gency caused by armed aggression of the Rus-
sian Federation, after the date of entry into
force of the Presidential Decree as of April
14, 2014, Ne 405 "On the decision of National
Security and Defense of Ukraine Council as
of April 13, 2014 “On Urgent Measures to
Overcome the Terrorist Threat and Preserve
the Territorial Integrity of Ukraine”. Persons
whose housing was destroyed, but on the date
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of the inspections is fully or partially rebuilt,
are entitled to monetary compensation, unless
the same destroyed housing was completely
restored at the expense of state or local bud-
gets or business entities. Local governments,
and in their absence — military-civil administra-
tions of population centers conduct inspections
of damaged or destroyed housing, record it,
compile and approve lists of victims in the area,
collect information necessary to make decisions
on granting or refusing monetary compensation
and issue certificates of recognition of a per-
son as a victim of an emergency situation. The
decision to provide financial assistance and its
amount is made by the Council of Ministers
of the Autonomous Republic of Crimea and local
executive bodies (represented by the relevant
commissions formed in Donetsk and Luhansk
regions by Donetsk and Luhansk regional
state administrations). The amount of financial
assistance to victims is from three to 15 subsis-
tence minimums for employable persons. When
determining the amount of financial assistance,
the amount of material damage, insurance pay-
ments, and other types of assistance are taken
into account. The amount of monetary com-
pensation to victims is determined by the indi-
rect cost of housing construction in the regions
of Ukraine according to the location of hous-
ing, which are valid on the date of approval
of the generalized list, respectively (but not more
than 300 thousand hryonias for one destroyed
housing). In the case of payment by the Treasury
of funds for the execution of a court judgment
on compensation (reparation) for the same
destroyed housing, the maximum amount
of monetary compensation determined by this
paragraph is reduced by the total amount of pre-
viously received funds.

5. Prospects for the  application
of the Order Ne 767 in modern conditions

At the same time, it should be noted that
the Oder No 767 can be applied even now, in
the context of the full-scale armed aggression
of the Russian Federation against Ukraine,
which began on February 24", 2022. However,
the relevant order applies only to victims — cit-
izens — and only to their residential buildings
(apartments), which were just destroyed. This
Oder does not apply to owners — legal entities
and other real estate objects (non-residential
premises and buildings), as well as to the facts
of damage of residential buildings (apartments)
without their complete destruction.

The Order applies only to those civilians
who remain living in the settlement where
their homes were destroyed. The resolution
does not apply to internally displaced persons
and other persons who have moved to another
locality. It also does not apply to persons living
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on the territory controlled by armed groups.
These shortcomings of the Order were high-
lighted in the report of the High Commis-
sioner of the Office of the United Nations on
the human rights on the situation with human
rights in Ukraine (Report of the High Commis-
sioner of the Office of the United Nations on
the human rights on the situation with human
rights in Ukraine from May 16%™ to August
15 2019.URL:  https://www.ohchr.org/
Documents/Countries/UA/ReportUkraine-
16May15Aug2019 UA.pdf).

Therefore, if the payment of compensa-
tion does not fall under the said Oder Ne 767,
to receive compensation (retribution) from
the state of Ukraine in another way or in
court (in particular based on Article 19
of the Law of Ukraine "On Combating Terror-
ism" and Article 86 of the Code of Civil Defense
of Ukraine) is currently legally impossible.

6. State registration of termination of own-
ership due to the destruction of real estate as
a result of hostilities. Termination of payment
of real estate tax, other than land, and depre-
ciation accrual

Since the objects of residential and non-res-
idential real estate are subject to taxation on
real estate other than land (except for objects
listed in paragraph 266.2.2 paragraph 266.2
Article 266 and paragraph 38.6 paragraph 38
of subsection 10 of section XX of the Tax Code
of Ukraine), and the payer of this tax are indi-
viduals and legal entities — owners of the real
estate, so it is important to stop paying such
tax due to the destruction of such objects
(Note: The Law from 24.03.2022 Ne 2141 pro-
vides that for the period from March 1st, 2022
to December 31st, 2022 must not be charged
and paid tax on real estate owned by legal
entities located in combat areas. According to
paragraph 69.22 of subsection 10 of section XX
of the Tax Code of Ukraine, the temporary pro-
visions of Art. 266 of the Tax Code are applied
taking into account the following features: (for
legal entities for non-residential buildings)
temporarily, for the period from March 1st,
2022 till December 31st, in which the martial
law imposed or abolished by Decree Ne 64,/2022
is not accrued and will not be paid real estate
tax for non-residential real estate, including
their shares located in the territories where hos-
tilities are (were) conducted or in the territo-
ries temporarily occupied by the armed forces
of the Russian Federation. The Cabinet of Min-
isters of Ukraine is authorized to approve the list
of such territories).

This issue is also relevant to legal entities
that accrue depreciation of fixed assets, because
depreciation is charged during the useful usage
(operation) of fixed assets (Articles 138, 177
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of the Civil Code of Ukraine), and the destruc-
tion of such fixed assets excludes this.

Thus, both the payment of real estate tax
and the accrual are associated with the phys-
ical existence of the real estate (subject to
recognition as an asset, i.e., crediting in bal-
ance sheet of the enterprise) and the existence
of the of ownership to the subject. It is provided
that the tax base of residential and non-residen-
tial real estate, including their shares owned
by individuals, is calculated by the supervi-
sory authority on the basis of the State Regis-
ter of Real Property Rights (p. 266.3.2 p 266.3
Article 266 of the Tax Code of Ukraine).

Given that under Part 1 of Article 182
of the Civil Code of Ukraine, the right of own-
ership and other real rights to immovable prop-
erty, encumbrance of these rights, their origin,
transfer and termination are subject to state
registration and, in accordance with paragraph
4 of Part 1 of Article 346, Article 349 of the Civil
Code of Ukraine, ownership of property is ter-
minated in case of destruction of property, such
a fact is subject to state registration in accor-
dance with the Law of Ukraine "On State Reg-
istration of Real Property Rights and Encum-
brances”, Article 14 of which states that in case
of destruction of real estate, the relevant section
of the State Register of Rights and the regis-
tration file are closed. From this point on, for
the purposes of tax law, the person ceases to be
the owner, and the relevant real estate object
ceases to exist.

Therefore, the company must, after receiv-
ing information about the destruction of objects
from the SES (taking into account the resolu-
tion of the Cabinet of Ministers of Ukraine as
of April 5,2022 "On amendments to the Proce-
dure for inspection of commissioned construc-
tion sites"), conduct an inventory and write off
such destroyed objects in the established man-
ner, by drawing up of a document on the write-
off of fixed assets — real estate from the balance
of the enterprise in connection with the destruc-
tion, which will be grounds for exclusion of such
object from the assets of the enterprise. This
will be the basis for the termination of accrual
of depreciation.

With regard to the payment of real estate
tax, it is necessary to record information on
the termination of ownership of the destroyed
object in the State Register of Real Prop-
erty Rights at the request of the owner. Since
the state registration of ownership of a com-
pleted object in connection with its destruction
is carried out in the presence of information on
the fact of destruction obtained by the state
registrar from the Unified State Electronic Sys-
tem in the field of construction (paragraph 75
of the State Registration of Real Property Rights

and their encumbrances, approved in the edi-
tion of the resolution of the Cabinet of Minis-
ters of Ukraine dated August 23, 2016, Ne 553),
the owner of the destroyed property should
ensure that relevant information is entered into
the Unified State Electronic System in the Pro-
cedure approved by the Cabinet of Ministers
of Ukraine as of June 23, 2021, Ne 681.

7. Conclusions

— The solution to the above problem is the
adoption of a specific complex law. Such law
should determine and provide the grounds,
subjects, whose property is compensated, and
procedure for seizing and recovering property
in favor of Ukrainian residents who have
suffered from property damage. The Ukrainian
Parliament is already discussing some law
drafts. The most debatable and polemical issues
today are which sources of Russian assets could
and should be used to cover losses caused by the
Russian Federation’s military aggression.

— Draft Law Ne 7169 was registered in
the Verkhovna Rada; it intends to amend the
Law of Ukraine “On Fundamental Principles
of Forced Withdrawal in Ukraine of Property
of Russian Federation and its Residents” that
came into force on 7 March 2022 (hereinafter —
Law of Ukraine Ne 2116-1X dated 03 March
2022). This Draft Law aims to widen the scope
of persons, whose property could be withdrawn
in Ukraine due to the Russian full-scale
military aggression and specifies the purpose
of such actions: towards future reparations to
Ukraine.

— Increased attention should be focused
on international efforts to block and afterwards
seized Russians assets.

— Regardless of the country that supports
EU or US sanctions against Russia or imposes
its own sanctions against Russia due to military
aggression against Ukraine, the most difficult
and important measure is to take further steps
with blocked Russian assets and, above all, with
a legal mechanism to turn these seized assets in
favor of Ukraine. It should be noted that this
is the issue that is currently the "bottleneck",
namely the inconsistency of the announced
statements and slogans with the possibility of
its implementation.

— Therefore, summarizing the above stated,
it should be highlighted that without the
adoption of a separate special comprehensive
law on retribution (compensation) for damage
caused by military aggression against Ukraine,
which should determine the grounds, subjects
whose property is compensated, and the
procedure for seizure and reversal of this
property in favor of Ukrainian residents who
have suffered from property damage, there is no
sense to talk about such compensation.
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HAYKOBO-IIPAKTUYHII AHAJII3 YUHHOTO HOPMATHUBHO-
IIPABOBOTIO PET'YJIIOBAHHS, CYI0BOI TIPAKTUKU

TA 3AKOHO/IABYHX IHIIIATUB Y COEPI BIIIIKOYBAHHSA
MAIHOBOI KON, 3ABJAHOI ITOIIKO/KEHHAM HEPYXOMOI'O
MAIHA BHACJIIZIOK 35POITHOI ATPECII POCIICHKOI ME/IEPAILIT

AHotamis. Y crarti npecTaBieHnii HayKOBO-TIPAKTUYHUIT aHAII3 YUHHOTO HOPMATHBHO-TIPABOBOTO
peryJIioBaHH:, Cy/I0BOI TIPAKTUKY Ta 3aKOHOAABUNX 1HIIIATHB Y cepi BiIIKOAYBAHHS MATHOBOI TITKOAIN,
3aBJaHOl MONMIKOIKEHHAM HEPYXOMOro MaliHa BHacaigok 36poiinoi arpecii Pocificekoi Mexeparii Biz
24 motroro 2022 poxy. Mema. Y cratTi 3a JOIIOMOTOIO €MITipHYHOTO MaTepiany i MPOBeIeHOT0 aHaJi3y
OOIPYHTOBYETHCS ABTOPCHKA [O3MUILISt CTOCOBHO BIJICYTHOCTI B YKPAiHCbKOMY BiZIIOBIZIHOMY 3aKOHOIABCTBI
Harerep e(eKTUBHOTO MeXaHi3My KOMIIeHCAIlil MaTepiayibHOI IIKO/M, 3aBAaHOI BHACJIIOK POCIHChbKOI
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DIGITALIZATION OF HEALTHCARE IN UKRAINE:
LEGAL SUPPORT OF PUBLIC
AND PRIVATE INTERESTS

Abstract. During 2017-2020, Ukraine underwent systemic changes and digital innovations in
healthcare. An important tool for modernizing the medical, economic and managerial components
of the health care system in Ukraine was the creation of the eHealth system based on the latest infor-
mation technologies. Modern challenges and threats to public welfare give a powerful impetus for
the full use of the potential of digital technologies. Due to the rapid spread of COVID-19, the advan-
tages of digital technologies have worked, which enabled the remote interaction of participants in
medical relationships without the risk of transmission. New challenges for the eHealth system were
created by Russia's military aggression against Ukraine.

Purpose. The article examines the state of legal regulation of digital technologies in the health
care system, keeping a balance between public and private interests, the protection of the rights
of participants, some growing threats to public welfare, their impact on the sustainable functioning
of eHealth.

Research methods. The research was conducted on the basis of analysis of the legal framework,
literature sources, description and generalization of the range of existing achievements and prob-
lems in the eHealth sector. Using the dialectical method, the subject of research is considered not
in a static one-sided form, but as one that is in the process of formation, development and perma-
nent connection with other processes and phenomena of modern Ukrainian society. Through the use
of formal and dialectical logic, objective causal links were established in the subject and conclusions
were made on certain areas of improving the legal regulation of eHealth.

Results. The influence of eHealth and some electronic tools on ensuring the interests of the state,
society, and the rights of individuals is analyzed. An objective causal link between the digitalization
of the health sector and the indicators of quality and safety of health care has been established. Iden-
tified current threats to public welfare, their impact on the health care system and the use of digital
technologies, analyzed possible ways to resolve them legally.

Conclusions. Based on the study, problems and gaps in the use of digital technologies in the health
sector were identified, the need to improve the legal regime of electronic health care services, quality
control and safety of their operation / use, integration and electronic interaction of electronic sys-
tems health care with other information and communication systems. Among the promising research
tasks is the problem of ensuring the standardization of software systems and information security;
finding adequate legal balances between ensuring publicity and transparency of open data and pro-
tection of private information from unauthorized access; technological and legal regulation of service
provision through a modern telemedicine mechanism.

Key words: digitalization of health care, balance of public and private interests, threats to public
welfare.

1. Introduction ship: patients, doctors, medical institutions,
The eHealth system is an information  and the state. The use of the latest communi-
foundation and an important tool for medical ~ cation and information technologies has a sig-
reform in Ukraine, which ensures the rights  nificant positive impact on overall efficiency
and interests of all participants in the relation-  and compliance with current public expecta-
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tions in such a significant area as health care.
In particular, this applies to the efficiency
of administration, the accessibility of medical
care, and the quality of services.

The combination of tools and services
using information and communication tech-
nologies at all stages of healthcare manage-
ment is expected to be a source of efficient use
of resources, improving the quality of service,
and increasing compliance with standards
and overall efficiency of the health sector. The
benefits of digitalization have become obvious
to ensure the interests of both society as a whole
and an individual; both the state and economic
entities of service providers; and specific com-
munities and individuals. However, positive
shifts do not work automatically without proper
legal support, risk management, and threat
response.

Some problems of legal support of relations
in the eHealth realm have been the subject of sci-
entific analysis of the interrelation of the health
sector’s digitalization with indicators of medi-
cal care quality and safety (Ustymchuk O. V.,
2020); the effectiveness and social role of med-
ical institutions in the context of services’ dig-
italization (Horoshko V. I., Hordiienko O. V.,
2021; Popovycheva M., Belovycheva M., 2020);
the benefits of electronic tools to ensure
the interests of the state and the rights of indi-
viduals (Batsenko D., Brahinskyi P., Buchma
M., 2018); risks and threats to the protection
of personal data and privacy (Krytskyi O. 2020;
Shcherbak V., 2020); the improvement of tech-
nological and legal mechanisms to overcome
existing problems (Karpenko O., Osmak A.,
2018; Pashkov V., 2018).

At the same time, the following tasks remain
relevant: generalization of the current state
and prospects of legal regulation of the use
of digital technologies in the health care system
of Ukraine; striking a balance between public
and private interests; analysis of modern prob-
lems of protecting the rights of participants in
relations, the impact of current threats to pub-
lic welfare, in particular, new challenges for
the eHealth system in the context of military
aggression.

2. Legal principles of functioning
of the electronic health care system in Ukraine

The latest information technologies have
acted as a catalyst and an essential tool for
modernizing the medical, economic, and mana-
gerial components of the health care system in
Ukraine. The Concept of Healthcare Financing
Reform approved by the Ordinance of the Cab-
inet of Ministers of Ukraine No. 1013-p dated
30.11. 2016 notes that the transition to a new
system of procurement of healthcare services
is accompanied by the creation and continuous

improvement of a modern platform for collect-
ing and exchanging medical and financial infor-
mation in electronic form. From the very begin-
ning, the Ukrainian government set the task
of the phased introduction of e-health tools.

Legal issues of the functioning and imple-
mentation of eHealth in Ukraine are regulated
by the basic normative legal acts: the Law
of Ukraine “On State Financial Guarantees
of Health Care Services” dated 19.10.2017
No. 2168-VIIIand the Resolution of the Cabinet
of Ministers of Ukraine “Some Issues of the Elec-
tronic Health Care System” dated 25.04.2018
No. 411. These legal documents define fun-
damental concepts, subjects, tasks, functions,
components, and introduction stages of new
mechanisms for realizing state-guaranteed med-
ical care in Ukraine.

The Law of Ukraine No. 2168-VIII intro-
duced a new legal mechanism for provid-
ing patients with necessary medical services
and medicines of adequate quality at the expense
of the State Budget of Ukraine under the pro-
gram of medical guarantees. The advanced prin-
ciples of ensuring the implementation of the pro-
gram of medical guarantees and payment for
the provision of medical services and medicines
are actualized based on the electronic interac-
tion of participants via eHealth. The Resolution
of the Cabinet of Ministers of Ukraine No. 411
determines the technical and managerial archi-
tecture of the selected two-component eHealth
model, which comprises a central database
and electronic medical information systems.
There is an automated exchange of information,
data and documents via an open software inter-
face (API).

The system provides compatibility and elec-
tronic interaction of the central database with
other information systems and state information
resources, i.e., the Unified State Demographic
Register; the Unified State Register of Legal
Entities, Individual Entrepreneurs and Public
Associations; the State Register of Civil Status
Acts; the State Register of Individual Taxpayers;
information systems of the Ministry of Social
Policy; the Unified State Electronic Data-
base on Education; the Unified State Register
of the Ministry of Internal Affairs; the Informa-
tion and Analytical Platform of Electronic Veri-
fication and Monitoring,

Document circulation in the electronic
health care system is carried out in accordance
with the requirements of the Laws of Ukraine,
in particular, “On electronic documents
and electronic document circulation” dated
22.05.2003 No. 851-1V and “On Information”
dated 02.10.1992 No. 2657-XI11. The protection
of information in the central database is guar-
anteed by the provisions of the Law of Ukraine
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“On Information Protection in Information
and Communication Systems” dated 05.07.1994
No. 80/94-VR, and the processing of personal
data in the electronic health care system is car-
ried out in compliance with the requirements
of the Law of Ukraine “On Personal Data Pro-
tection” dated 01.06.2010 No. 2297-V1.

As of now, eHealth is one of the largest elec-
tronic systems in Ukraine. E-health functionality
allows for a conclusion, amendment, and termi-
nation of public health contracts and contracts
for reimbursement under the medical guarantees
program; preparation and submission of elec-
tronic reports, primary, settlement, and other
documents under contracts through the central
database; registration of users in the central
database; preparation, submission, and review
of healthcare declarations, prescriptions, refer-
rals, and medical records; exchange of informa-
tion and documents through electronic offices
following user access rights; giving patient (their
legal representatives) consent to access their per-
sonal data; searching and reviewing information
in the central database in accordance with user
access rights. The available functionality is con-
stantly updated.

Thus, the essence of medical reform in
Ukraine is characterized by two main inno-
vations: a change in financing principle
and the introduction of an electronic health
care system. E-health acquired its institution-
alization precisely as a system of information
relations among all participants in medical
relations — the state, service providers, medical
workers, and patients. The relevant relation-
ships are based on the cost-effective and safe use
of information and communication technolo-
gies designed to support the health care system,
including health services, preventive health
surveillance, health literature and health educa-
tion, knowledge and research.

3. The impact of the digital transformation
of health care in Ukraine on striking a balance
between private rights and interests of the state

In the course of the actualization of the core
elements of medical reform in Ukraine — legal,
financial, managerial, technological, and infor-
mation — important goals of solving exist-
ing urgent problems were achieved; the state
interest in creating conditions for providing
high-quality, affordable services and appropri-
ate guarantees of citizens’ rights to health care
and medical care was guaranteed. Scholarly
studies have established the objective causal
relation of the digitalization of the health sec-
tor with the indicators of medical care qual-
ity and safety. A team of researchers from
the University of Sydney prepared a report on
behalf of the Australian Commission on Safety
and Quality in Healthcare, “Impact of Digital
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Health on Safety and Quality of Health Care.
The experts concluded the following: e-patient
portals provide patients with the secure access
to their health information and help consumers
to become active participants in decision-mak-
ing about their health care; introducing digital
health initiatives into healthcare organisations
can produce significant benefits to patients
and healthcare providers, in particular, improve-
ments to quality, safety and efficiency of patient
care (Shaw T, Hines, M., Kielly-Carroll C.,
2017, p. 4, 6).

O. V. Ustymchuk, in her dissertation
research, summarized that healthcare manage-
ment technologies based on digitalization come
into action as factors “reducing the total costs
of budgets at all levels to maintain the industry
while simultaneously increasing the efficiency,
availability, convenience, ubiquity, equality,
and gratuitousness of its basic services for pri-
mary care, such as: collection, preservation
and ensuring the systemic availability of patient
data, his/her history; automatic queue man-
agement; software assistance to the patient
regarding compliance with the treatment
regimen; electronic prescription and order-
ing of drugs, electronic primary counseling”
(Ustymchuk O.V,, 2020, 4).

As proven by V. 1. Horoshko and O. V. Hor-
diienko, thedigitalization of servicesamid aback-
drop of the digital economy improves the effi-
ciency and social role of medical institutions by
increasing the availability of services (Horo-
shko V. 1., Hordiienko O. V. 2021, 74). Slovak
researchers highlighted the social contribution
of an electronization factor towards advancing
medical care of patients and protecting their
rights in the following areas: reducing the level
of financial and pharmaceutical load driven by
no duplication in prescriptions, supporting pre-
ventive programs and improving public health,
home care for immobile patients, continuous
monitoring of chronic conditions, etc. (Popovy-
cheva M., Belovycheva M. 2020, pp. 25-26).

Particular electronic tools bring significant
benefits to guarantee the interests of the state
and the rights of private individuals. The dig-
ital format of the certificate of incapacity for
work solves several problems in a single shot:
control is strengthened, and abuse options are
highly reduced; budget funds for the manufac-
ture and procurement of paper forms are saved,;
time spent by the staff on paper work is cut.
Maintaining a special Register of certificates
of incapacity for work provides a wide range
of opportunities for users, in particular, for
entering, processing, searching and publishing
information using handbooks and classifiers
of state registers, the International Statistical
Classification of Diseases and Related Health
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Problems (ICD-10) and the International
Classification of Primary Care (ICPC-2-E);
publishing the registered data periodically.
Such legitimate opportunities are available to
information exchange entities, insured persons,
and insurance carriers.

A crucial part of the central component
of the database is the integrated electronic
medical record of the patient (EMR), which
is a systematic and standardized list of patient
medical records in electronic form that can be
created in different health care facilities or links
to records that can be stored in other informa-
tion and communication systems. Under its key
concept, an EMR is a digital recording available
in real-time and focused on the patient’s which
provides immediate and secure access to patient
data for registered users. An EMR gathers
patient information.

As clinicians note, “A personalized patient
card, which includes specific features, of which
the doctor identifies the necessary ones, allows
for recording the concrete manifestations of dis-
eases that are crucial for assessing the social
adaptation of the patient and his need for med-
ical, psychological, and pedagogical correction.
An EMR is developed under a single scheme in
the form of questions with alternative answers
and text boxes to enter information about
the individual characteristics of the disease. The
coding of characteristics is carried out automat-
ically when selecting characteristics on the dis-
play screen from built-in classifiers, which com-
prise not only diagnoses and functional changes
but also the nature of changes in body organs
and systems” (Azarkhov O. Yu., Zlepko S. M.,
Bielousova O. V., 2012, p.12-14).

The digital model of medical records is
of paramount importance for realizing univer-
sal coverage of health care services, facilitating
the processes of making a diagnosis and treat-
ment of the patient by providing prompt, com-
prehensive and up-to-date data on the patient
directly at the place of medical care (Batsenko
D., Brahinskyi P,, Buchma M., 2018, p. 14).

The advantage of maintaining an EMR
compared to paper medical records is advanced
patient privacy. The electronic personal account
permits each patient to gain access to informa-
tion about the results of medical services pro-
vided and all medical records, submit or cancel
the declaration and review its status, download
and print the necessary documents and take
other actions under the legislation on the elec-
tronic health care system.

4. Modern threats to adequate protection
of personal data processing and their legal
elimination

The information and technological com-
ponent of the healthcare sector has many

problems related, in particular, to the compat-
ibility of information and communication sys-
tems, the imperfection of information and net-
work infrastructure and interaction between
country-wide registers, the lack of automa-
tion and change management specialists,
the lag of financial support and the development
of effective international, interdepartmental
and intersectoral interaction, etc.

Among the urgent problems that need to
be legally resolved, a separate block involves
settling issues regarding the proper protection
of personal data processing. The issue of acces-
sibility, proper storage, and access to data is
global and triggers concern at the level of inter-
governmental bodies. The European Parlia-
ment Resolution of 14 March 2017 on funda-
mental rights implications of big data: privacy,
data protection, non-discrimination, security
and law-enforcement (2016/2225(INI)) rec-
ognises the significant potential of data-driven
technologies, services and big data as catalysts
for economic growth, innovation and digital-
isation in the EU. However, big data also pose
considerable risks to personal data protec-
tion and privacy. O. Kritskyi noted that “one
of the most dangerous ones is data leakage when
confidential patient information may become
publicly available” (Krytskyi O., 2020, pp.
88-89). V. Shcherbak also indicates the danger
of data security vulnerability in electronic com-
munication (Shcherbak V., 2020, p. 141).

The Ukrainian version of eHealth is
built according to world standards of quality
and security of information systems and con-
sidering the experience and mistakes of other
states. In particular, the central database com-
plies with the best world practices in data
protection and with the involvement of inter-
national specialists, and the system architec-
ture has undergone expert appraisal. Its con-
struction relies on the advanced experience
of organizing complex systems: access control,
two-factor authentication, isolation of indi-
vidual components and databases, and much
more. The central database is protected against
attacks and intrusions and, in addition, has
a unique business logic that verifies data integ-
rity to avoid any spoofing or unauthorized data
interference. When developing components
of the electronic healthcare system, cybersecu-
rity specialists from several independent com-
panies were involved and cybersecurity audits
were conducted at each stage. As a result, it
was found that the data center meets interna-
tional standards (certificate of conformity ISO
27001:2013, certificate No. IND17.0398,/U
issued by Bureau Veritas) and Ukrainian stan-
dards (SSSCIPU certificate of conformity No.
14162 dated 22.07.2016) of data protection.
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However, the threat of “cyber theft”
of patient data remains acute in Ukraine, as well
as in democratic European countries. When
discussing the choice of technological and legal
pathsthat can protect privacy and data, an expert
environment increasingly raises the issues
of the fundamental shortcomings of a central-
ized data storage system. Nevertheless, a block-
chain, as a decentralized platform for operations
between equal partners in a secure environment
protected from unauthorized access, makes it
possible to perform homogeneous transactions
safely, helps simplify and accelerate the pro-
cesses of collecting and sharing information,
and protects them from many risks, including
fraud and counterfeiting. Experts recommend
using the healthcare blockchain in several areas:
tracking drug supply chains, maintaining pub-
lic registers (Klymenko 1., Lozova H., Akimova
L., 2017), storing patient data (Karpenko O.,
Osmak A., 2018, p. 60), and smart contracting.

According to the project “Digital Agenda
of Ukraine — 20207, launched in 2016 on
the initiative of the Ministry of Economic
Development and Trade of Ukraine, block-
chain, the technology of a distributed peer-to-
peer public network that can store data about
transactions permanently and without the pos-
sibility of changing it and which is protected by
cryptographic means, is among the 10 key stra-
tegic technologies for Ukraine that can trans-
form such public sectors of Ukraine as educa-
tion, medicine, transport, and service (Tsyfrova
adzhenda Ukrainy-2020, 2016, p. 55). However,
as V. Pashkov rightly notes, “there is a problem
with legal support of the relevant innovation,
not only in the health care sector but in soci-
ety as a whole” (Pashkov V., 2018, p. 33). The
lack of proper imperative rules will make it
impossible to guarantee the rights and inter-
ests of all stakeholders and hence, neutralize all
the positive effects of the latest technologies in
the health care system.

Some ways and means of solving the exist-
ing problems are proposed in the “Concept
of the electronic healthcare system” approved
by the Ordinance of the Cabinet of Ministers
of Ukraine dated 28.12.2020. The document
defines the priority areas of regulatory and legal
support for the development of e-health by 2025.
They involve the determination of requirements
for elaborating e-health services and control
over the quality of advanced functionality;
improvement of approaches to electronic iden-
tification, authentication of e-health users
and standards for the exchange of health care
data, procedures for maintaining registers in
the central database of the electronic health sys-
tem, keeping forms of medical documentation,
and the functioning of medical statistics, etc.;
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the regulation of access of subjects providing
administrative and other services to the data
about client health, considering legislative
requirements for the protection of information
and personal data; ensuring the integration
and electronic interaction of the e-health sys-
tem with other information and telecommu-
nication systems; regulation of the processing
of personal data, in particular, those that pose
a specific risk to the rights and freedoms of data
(health data) subjects, their repeated deper-
sonalized use for statistics, scientific research,
and other purposes different from providing
medical care; harmonization of national stand-
ards with worldwide standards and classifiers,
implementation of internationally accepted
and common standards in Ukraine for further
integration with the world information space.

5. New challenges to the eHealth system
under military aggression

The military aggression of the Russian Fed-
eration launched on February 24, 2022, made
adjustments to the functioning and devel-
opment of eHealth in Ukraine. At present,
dozens of health facilities and health work-
ers have been attacked. And these numbers
are growing every day. Internal displacement
of Ukrainians caused an uneven distribu-
tion of the burden on the health care system:
the number of users increased in the west
of the country and decreased in the east. The
above also affected the load on some medical
information systems.

Due to new challenges, the development
of some planned projects was shifted in time,
and the launch of others was postponed. The
tasks of stable functioning of the entire health
care system under martial law became a prior-
ity. It is primarily about maintaining the stable
operation of eHealth, safe entering of medical
data into the system, providing and improving
key services, and ensuring maximum protection
of the entire eHealth cyberspace.

Asetofinnovations wereinitiated asthe need
of the hour. Given the necessities of martial law,
nursing staff functionality was finalized “Nurs-
ing staff workplace”. It allows users to register
with the system and get the appropriate access
rights; search for electronic medical records;
form packages of diagnostic reports; record
treatment procedures; check, process, and reject
electronic referrals; enter vaccination data; view
manipulation details, etc.

The work of nursing staff in the system
makes it possible to redistribute the digital load
of doctors and provide the necessary perma-
nent access of nursing staff to patient medical
data, treatment history, manipulations, etc.,
and therefore to be involved in the treatment
process more effectively.



3/2022
CIVIL LAW AND PROCESS

Nowadays, the MoH Order “On Amend-
ments to the MoH Order dated 01.06.2021 No.
1066 and the Procedure for Issuing (Forming)
Certificate of Incapacity for Work in the Elec-
tronic Register of Certificates of Incapacity
for Work” dated 22.04.2022 No. 675 regulates
the possibility of remote registration of a cer-
tificate of incapacity for work by the categories
of pregnancy and childbirth, orthopedic pros-
thetics, systemic disease or injury, and care for
asick child. During martial law, consulting phy-
sicians controlling pregnancy under outpatient
treatment are entitled to provide women with
medical reports in the category “Pregnancy
and childbirth” without a personal examination
of such women but by relying on the results
of remote interaction with them. Such an option
is now available to those citizens who are abroad.

A new basis for the awarding a paper certif-
icate of incapacity for work has been regulated:
the patient’s violation of the term of application
for the prolongation of temporary disability due
to force majeure in martial law, if the patient
remains incapacitated at the date of application.

However, the current major challenge to
the entire health care system of Ukraine is
the ability to provide all those who need it
with medical care regardless of the distance
and request time. In the context of hostilities,
the remote forms of interaction of medical care
subjects become critically important. It espe-
cially applies to the implementation of medical
interventions according to vital indications,
which are urgent.

Modern technological solutions permit
connecting experts from different countries
in real-time, which contributes to receiving
valuable professional recommendations spe-
cifically during operational interventions.
Thus, international humanitarian assistance to
Ukraine includes a supply of medical equip-
ment and IT services that provide constant
access to medical care.

Remote provision of medical care to
the injured military and civilians, in particular,
the treatment of blast and gunshot wounds, is
an innovation of telemedicine. In the regions
of active hostilities, a joint pilot project on tele-
consultation in the treatment of blast and gun-
shot wounds is being implemented with inter-
national partners. Within the pilot framework,
a telemedicine service will be available to doc-
tors, and thus, they will obtain video advice
from a specialist from a highly specialized
healthcare institution. Starting from March this
year, in Lviv doctors have been using a unique
innovation for treating the wounded — a state-
of-the-art augmented reality device. (1% gener-
ation device HMT-1 of the American company
RealWear). Equipped with a powerful camera

with a convergence function and two micro-
phones, the device is attached to the doctor’s
head and controlled by voice. Such a techno-
logical solution is indispensable when helping
injured and wounded patients due to military
activities.

In today’s circumstances, telemedicine
is the most demanded mechanism capable
of ensuring timely access of the population
and the military to the necessary medical
services. Telehealth services are an element
of the global eHealth standard without which
modern electronic health services are incom-
plete. Such alloy of the latest technologies, med-
ical science, and medical skill generates a syn-
ergistic effect in the health care system, which
will assist in achieving a new quality of medical
services available to the country's entire pop-
ulation. At the same time, the widespread use
of telemedicine tools that should take place in
the short term requires simultaneous refor-
matting of several components: the readiness
of medical care subjects; the availability of mod-
ern technological platforms; conformability
of regulatory framework.

5. Conclusions

The application of modern information
technologies is an essential tool of health care
reform introduced in Ukraine, which has
already improved the industry’s efliciency
and transparency. The chosen eHealth model
combines safety, user-friendliness, and interop-
erability requirements for information exchange
between different medical information systems.
The system also ensures the compatibility
and electronic interaction of the central data-
base following the procedure established by law
with other information systems and state infor-
mation resources.

However, eHealth currently has many prob-
lems related, in particular, to the compatibility
of information and communication systems,
the imperfection of information and network
infrastructure and interaction between national
registers, the shortcoming of some registers,
the lack of automation and change management
specialists, etc. Among the urgent problems
that need to be legally resolved, a separate block
involves settling issues regarding the proper
protection of personal data processing, incl.,
those that pose a specific risk to the rights
of personal data subjects.

The immediate urgent tasks for legal
research involve ensuring the standardization
of software systems and data security; find-
ing adequate legal balances between publicity
and transparency of open data and protection
of private information; technological and legal
regulation of the provision of services via a mod-
ern mechanism of telemedicine.
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IIUOPOBI3AILII OXOPOHHU 3/I0POB’Sl B YKPAIHI: IIPABOBE
3ABESITEYEHHA ITYBJIIYHUX TA IIPUBATHUX IHTEPECIB

Anoranis. [Tpotsrom 2017-2020 pokis B Ykpaini BigOyIics cucTeMHi 3pylieHHst Ta iudpoBi HOBO-
BBEJIEHHSI B OXOPOHI 3/I0POB’sT. Bak/ImBIM iHCTpyMEHTOM MO/IepHi3ailil MeIMYHOI, EKOHOMIYHO]I Ta yIIpaB-
JIHHCBKOI CKIAI0BUX YaCTUH CHCTEMU OXOPOHH 30pOB’a B YKpaini cramo cropenns cucremn eHealth
Ha 3aca/laX HOBITHIX iHGopMaIiiHux TexHosoriit. [oTy:KHOTO MOMTOBXY JJIsT MIMPOKOTO BUKOPUCTAHHST
norexiiany udpPOBUX TEXHOJIONI HAAKOTh CyYacHi BUKJIMKK Ta 3arPO3K CYCILIbHOMY GJ1aromosyqyio.
Buacainok crpimkoro nomupenas COVID-19 cnpaiioBanu nepesaru mupoBUX TEXHOJIOTIH, SKi gann
MOJKJIMBICTD ANCTAHIIIHHOI B3aEMO/IiT YUaCHUKIB MEIMIHIUX TIPABOBIAHOCKH 6e3 pUHKY mepeaadi iH(pek-
uii. Hosi Bukmaku ayis cucremu eHealth Gyio creopeto BiiicbkoBoto arpecieio PD nporn Ykpainu.

Mema. Y cTaTTi OCHIIKYIOTBCS CTAH MIPABOBOTO PETYJIIOBAHHS 3aCTOCYBaHHS IIU(MPOBUX TEXHOJIO-
riit y cucTemMi 0XOpoHH 3110pOB'st, 3abe3neueH s GamaHcy myOIiyHIX Ta IPUBATHUX iHTepeciB, mpobieMu
3aXHUCTY TIPaB YYACHUKIB BIIHOCHH, OKPEMi 3pOCTaloyi 3arpo3u CyCIiibHOMY G1aromnony dio, iXHiil BIUIMB
Ha crae GynkiionyBants cucremn eHealth.

Memoou docnidscenns. JlocisKeHHsI MPOBEIEHO HA 3acajlaX aHaIi3y HOPMATUBHO-TIPABOBOI Hasu,
JITEPaTypPHUX JIFKEpesl, OMMCY Ta y3araJbHEHHsl CIEKTPa HAasBHUX JOCATHEHb Ta MPOOJeM Y CEKTOpi
eHealth. 3a g0moMoTOM0 AiAIEKTUYHOTO METO/Y TPEAMET HOC/IKEHHS! PO3IIISIIAETHCS. HE Y CTATHYHOMY
OJ(HOOIYHOMY BUIJISII, a SIK Takwii, mo mnepedyBae y IpoIeci CTaHOBJIEHHS, PO3BUTKY Ta TlePMaHEHTHOL
TMOB'SI3AHOCTI 3 IHITMME TIPOTIECAMHE Ta SIBUIIAMU CYYaCHOTO YKPATHCHKOTO CYCIIiIbCTBA. 3aB/ISKU 3aCTOCY-
BaHHI0 3aC06iB (hOPMAIBHOI Ta AialeKTUYHOT JIOTiKK OYJI0 BCTAHOBJIEHO 00'€KTUBHI IPHMYMHHO-HACIIKOBI
3B'SI3KH Y TIPEIMETi Ta 3p06JIEHO BUCHOBKH MIO/I0 OKPEMEX HATIPSIMIB BIOCKOHAJIEHHS TPABOBOTO PETYIII0-
BanHs cucremoro eHealth.
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Pesyavmamu. 1Tpoananizosano Brms eHealth Ta okpemMux eeKTpoHHUX IHCTPYMEHTIB Ha 3abe3rie-
YeHHs THTEPeCiB JePIKaBH, CYCIIIBCTBA, IPaB MPUBATHUX 0cib. Beranosieno o6 eKTUBHUI TIPHYHHHUIL
3B’s130K 1U(POBi3aIii CeKTOpa OXOPOHM 310POB’A 3 MOKA3HUKAMU SKOCTI Ta Oe3NeKH HaJaHHS MeIny-
HOI JIonOMOTH. BUsIBIEHO Cy4acHi 3arpo3u CyCHiibHOMY OJIATOMOIYYYIO, iX BILUIMB HA CHCTEMY OXOPOHH
3/10pPOB’S Ta Ha BUKOPUCTAHHS IIN(POBUX TEXHOIOTIH, TPOaHATI30BAHO MOKJIIBI MIJITXHU /71T IX TIPABOBOTO
BUPINICHHS.

Bucnosxu. Ha mijcrasi poBefieHOr0 HOCTi/UKEHHS BUSIBIEHO MPOOJIEMH Ta TIPOTATHHI Y 3aCTOCY-
BaHHi [U(POBHUX TEXHOIOTII Y CEKTOPI OXOPOHH 3/I0POB’sT, HATOJIOIIEHO Ha HEOOXIIHOCT] BAOCKOHATICHHSI
[PABOBOTO PEXKUMY TOCJIYT €IEKTPOHHOI CHCTEMU OXOPOHH 3/I0POB’sI, TTOPSIIKY KOHTPOJIO SIKOCTI Ta Ge3-
MeKH iX (QyHKIIOHYBaHHsI/BUKOPUCTAHH S, 3a0e3eueH s iHTerpaii Ta eJIeKTPOHHOI B3aEMOIiT e1eKTpo-
HHOI CHCTEMM OXOPOHM 3710POB’Sl 3 inmuMu indopmariiino-koMmyHikarusnuMu cucremamu. Cepes mep-
CHEKTHBHUX JIOC/IHUIBKIX 3aBlaHb — mpolieMa 3a0e3Medenns CTaHIapTH3aIli MPOrPAMHUX CHCTEM
Ta iHpopMaiitHol 6e3Mekn TaHNX; 3HAXOMKEHHsI aJleKBaTHUX TPABOBUX OANaHCIB MikK 3a0€3eUeHHsIM
myGIiYHOCT] 1 IPO30POCTI BIIKPUTHX JIAHUX Ta 3aXUCTy MpUBaTHOI iH(OpPMaIil Bi/i HECAHKI[IOHOBAHOTO
JOCTYILy; TEXHOJIOTIUHE Ta IIPaBOBE BPETy/IIOBAHHS HA/aHHS MOCIYT Yepe3 CyJacHUl MexaHi3M TejeMe-
JIMIHA.

Kiouogi cioBa: 1ndposisaliis 0XopoHu 310poB’st, basianc myGiuHIX Ta IPMBATHUX IHTEPECiB, 3arpo-
3U CYCIIIBHOMY OJIATOIOJTy 4o,
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PARTICULARITIES OF FUNCTIONING OF THE
GENERAL MEETING OF A JOINT-STOCK COMPANY
UNDER MARTIAL LAW

Abstract. Purpose. The article specifies the procedure for holding a remote general meeting
of a joint-stock company under martial law, differentiates between remote and electronic general
meetings of shareholders, and covers the ways to improve the current legislation on remote general
meetings of shareholders in line with European standards.

Research methods. The work was carried out using general scientific and special methods of sci-
entific cognition.

Results. In the course of scientific analysis of normative legal acts regulating the procedure for
holding the general meeting of a joint-stock company, it was established that a remote general meet-
ing of shareholders is assisted by electronic document circulation, which is actualized via electronic
communication, and an option to sign basic documents with a qualified electronic signature. It was
noted that remote general meetings are held according to special rules enshrined in the Temporary
Procedure. The authors characterized prospective corporate legislation and its compliance with
European standards.

Conclusions. As a result of the study, it was proved that the legislative regulation of corporate
relations should be improved by adopting a new Law of Ukraine “On Joint-Stock Companies”, which
would specify the forms of shareholders’ participation in the general meeting: in-person, remote,
and electronic. It is expedient to state that remote general meetings can be held by absentee voting
using electronic and mail services, and electronic general meetings can be held via videoconference
that allows all shareholders to be seen and heard on-line with a defined electronic voting mechanism.
The mentioned innovations will allow for the further implementation of several forms of participa-
tion in the general meeting of shareholders using an authorized electronic system meeting European
standards.

Key words: remote general meeting, joint-stock company, draft agenda, electronic documents,
qualified electronic signature, ballot paper.

1. Introduction

Joint-stock companies constitute a signif-
icant layer of the Ukrainian economy since
the banking system, industrial, and other stra-
tegic components of the domestic economic
sector operate within the specific business legal
structure. Over the past years, corporate legis-
lation has been advancing that finds expression
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in the introduction of numerous amendments
to the Law of Ukraine “On Joint-Stock Com-
panies”, the national approval of the Corpo-
rate Governance Code, and the registration
of the draft law “On Joint-Stock Companies” by
the Verkhovna Rada of Ukraine. The draft Law
of Ukraine “On Joint-Stock Companies” aims
to improve the legal status of joint-stock com-
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panies by implementing European approaches
to managing the relevant companies given
the recommendations presented in the Euro-
pean Union Directives and the practice of their
application by the EU countries.

One of the significant directions of advanc-
ing corporatelegislation should be the approach
to corporate governance in joint-stock compa-
nies, as it is proposed to allow for an option
of the management structure of a joint-stock
company — one-level or two-level. In addition,
it is proposed to introduce an option of holding
a general meeting of shareholders by in-per-
son voting (hereinafter referred to as “in-per-
son general meeting”) or by electronic voting
(hereinafter referred to as “electronic general
meeting”). It is worth mentioning that the cur-
rent Law of Ukraine “On Joint-Stock Compa-
nies” does not provide for such a benefit, which
is limited to the fact that the general meet-
ing of shareholders can be held only through
actual participation and in-person voting on
the territory of Ukraine within the settlement
at the company seat. In other words, the legis-
lation does not envisage the holding of a gen-
eral meeting of shareholders via remote com-
munication.

However, external factors of influence on
the social and economic environment, such as
the Covid-19 pandemic, led to the adoption
of thoroughgoing measures to regulate cor-
porate relations without waiting for the leg-
islative improvement of normative acts. The
above is because joint-stock companies have
faced the challenge of the internal organiza-
tion of company management. Since the annual
general meeting of shareholders is not only
mandatory under the law but also addresses
strategic and current issues of corporate activ-
ities, it is impossible to ignore the settlement
of the procedure under consideration. There-
fore, keeping in mind the strategic importance
of the proper continuous functioning of joint-
stock companies to the state, the National Secu-
rities and Stock Market Commission (here-
inafter referred to as the NSSMC) decided to
approve the Temporary Procedure for Conven-
ing and Remote Holding of the General Meet-
ing of Shareholders and the General Meeting
of Participants of the Corporate Investment
Fund (Rishennia NKTsPFR "Pro Tymchasovyi
poriadok sklykannia ta dystantsiinoho prove-
dennia zahalnykh zboriv aktsioneriv ta zahal-
nykh zboriv uchasnykiv korporatyvnoho inv-
estytsiinoho fondu", 2020). It became the first
document that enabled and specified a pro-
cedure for holding a remote general meeting
of a joint-stock company. The temporary pro-
cedure is not mandatory for joint-stock compa-
nies, and thus, the company is entitled to decide

to hold a general meeting as usual after the ter-
mination of quarantine restrictions.

At the same time, the introduction of mar-
tial law in Ukraine has become another lim-
iting factor that makes it impossible to hold
a general meeting of shareholders follow-
ing the Law of Ukraine “On Joint-Stock
Companies” in regions where hostilities are
ongoing, or there is such a threat. In this
regard, the NSSMS Decision No. 176 dated
16.03.2022 “On the procedure for holding
a general meeting during martial law” was
amended and supplemented with a new sec-
tion XXIII “Particularities of holding a meet-
ing during martial law”. It states that a general
meeting can be held remotely during martial
law provided that the list of shareholders
contains data on at least 95% of sharehold-
ers (owners of voting shares) of a particular
issuer, without considering shares recorded
on securities accounts of depository institu-
tions that have ceased professional activities
and shares redeemed by the joint-stock com-
pany. If the abovementioned is impossible,
the general meeting of shareholders must be
held within 90 days after the end of martial
law (Rishennia NKTsPFR "Pro vnesennia
zmin do Tymchasovoho poriadku sklykan-
nia ta dystantsiinoho provedennia zahal-
nykh zboriv aktsioneriv ta zahalnykh zboriv
uchasnykiv korporatyvnoho investytsiinoho
fondu", 2022).

The purpose of the article is to analyze
the procedure for convening and holding
remote general meetings of shareholders under
martial law, outline positive aspects of improv-
ing the procedure for holding general meetings
of shareholders, differentiate between remote
and electronic general meetings of shareholders,
and determine further actions to hold remote
general meetings in joint-stock companies.

Methodology. The study covers topical sci-
entific and applied issues regarding the remote
general meeting of a joint-stock company
under martial law. Keeping in mind the purpose
of the study, methods which allowed identify-
ing the relevant areas were used: formal logic,
analysis and synthesis, systems analysis, induc-
tion and deduction, etc. In particular, formal
logic contributed to elucidating special rules for
holding remote general meetings, which made it
possible to determine the essence of such meet-
ings and differentiate them from electronic gen-
eral meetings. Systems analysis and synthesis
allowed characterizing the procedure for hold-
ing remote general meetings, which is based on
ensuring the proper exercise of the sharehold-
ers’ right to participate in the general meeting
using electronic document circulation and com-
munication means.
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2. The legal procedure for holding remote
general meetings of shareholders under mar-
tial law

Amidst today’s martial law, the traditional
mode of operation of joint-stock companies,
including the general meeting of shareholders,
has become very complicated. First, in some
regions of the country where hostilities are
conducted or there is such a threat, the gen-
eral meeting of shareholders is impossible due
to the danger to life and health if the meeting
is to take place at the company seat. Secondly,
the NSSMS, the Central Securities Depository,
and depository institutions operate in a spe-
cial mode under a limited schedule and heavy
workload.

The NSSMS Decision No. 176 dated
16.03.2022 “On the procedure for holding
the general meeting during martial law” pro-
vides for the introduction of electronic docu-
ment circulation between the Central Depos-
itory, depository institutions, and joint-stock
companies; the option to sign basic documents
with a qualified electronic signature (Proto-
col on registration results, Protocol on voting
results, Minutes of the general meeting, etc.);
optimization of the terms of approval and publi-
cation of basic documents (for example, publica-
tion no later than one day after making the deci-
sion) (Rishennia NKTsPFR "Pro vnesennia
zmin do Tymchasovoho poriadku sklykannia
ta dystantsiinoho provedennia zahalnykh zbo-
riv aktsioneriv ta zahalnykh zboriv uchasnykiv
korporatyvnoho investytsiinoho fondu", 2022).

Due to the introduction of martial law
in Ukraine, the mentioned Decision dated
16.03.2022 No. 176 also allows for hold-
ing a remote general meeting of sharehold-
ers according to the Temporary Procedure
(Rishennia NKTsPFR "Pro vnesennia zmin do
Tymchasovoho poriadku sklykannia ta dystant-
siinoho provedennia zahalnykh zboriv aktsion-
eriv ta zahalnykh zboriv uchasnykiv korpora-
tyvnoho investytsiinoho fondu", 2022). The
general meeting of shareholders may be held
during the specific period subject to compliance
with all the specified norms of the Procedure.
As the general meeting can be remote, there are
special rules for convening and holding them.
Let us consider the peculiarities of holding
the annual remote general meeting because their
organization is a crucial component of the func-
tioning of a joint-stock company.

Stages of the remote annual general meeting
of shareholders:

1. Rendering a decision to convene
the annual general meeting of shareholders.
Only the supervisory board of the joint-stock
company is authorized to take the relevant
decision.
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2. The supervisory board of the joint-
stock company concludes with the Central
Depository an agreement for the provision
of services for holding a remote general meet-
ing of shareholders. The agreement for the pro-
vision of services for holding a remote general
meeting and amendments to it shall be pub-
lished on the Central Depository’s website. At
the same time, the supervisory board appoints
the person authorized to interact with the Cen-
tral Depository during the general meeting,
whose term of office expires 10 days after
the date of the meeting, unless another (longer)
term is established. One or more persons may be
authorized.

3. Drawing up the list of shareholders via
the depository system of Ukraine, according to
which they are notified of the annual general
meeting of the joint-stock company.

4. Approval and sending of the notice
ofthegeneral meetingofshareholdersand thedraft
agenda to the shareholders, the stock exchange
where the company’s securities are admitted
to trading, the NSSMC, as well as publication
on the NSSMC public information database
and the website of the joint-stock company.
A notice of the general meeting shall be sent
through the depository system of Ukraine not
earlier than 60 days and not later than 30 days
before the date of the general meeting. The
notice of the general meeting of shareholders
shall indicate that it is held remotely. According
to the Procedure for shareholders’ notification
via the depository system of Ukraine, approved
by the NSSMC decision No. 148 as of March
7, 2017, professional participants of the depos-
itory system of Ukraine can send notifications
via the depository system of Ukraine using
e-mail, mobile communication, and in other
ways specified by the agreement and/or inter-
nal documents of professional participants
of the depository system of Ukraine (Rishennia
NKTsPFR "Pro Poriadok napravlennia povi-
domlen aktsioneram cherez depozytarnu sys-
temu Ukrainy”, 2017).

5. Familiarization of shareholders with doc-
uments while preparing for the general meet-
ing. From the moment of receipt of the notice
of the general meeting until the date of its hold-
ing, the shareholders are entitled to familiarize
themselves with the documents necessary for
making decisions on the agenda. A shareholder
is entitled to request specific and necessary
information via e-mail specified in the notice
of the general meeting. The shareholder shall
sign his request by a qualified electronic sig-
nature or by other means ensuring identifica-
tion and confirmation of document sending by
the person. The person responsible for familiar-
ization with information sends the relevant doc-
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uments to the shareholder’s e-mail, from which
the request was sent with the attestation of doc-
uments by a qualified electronic signature. The
shareholder is provided with the electronic
documents or their copies on the agenda free
of charge. In addition, the supervisory board
may post all relevant information on the web-
site of the joint-stock company, which should
also be indicated in the notice of the general
meeting. All documents posted on the website
of the joint-stock company shall be signed by
a qualified electronic signature of the autho-
rized person of the company.

6. Amendments to the draft agenda
of the general meeting of shareholders. The
draft agenda of the general meeting is approved
by the supervisory board of the joint-stock
company. Each shareholder has the right to
make proposals on the issues submitted for
consideration. Proposals are made not later
than 20 days before the date of the general
meeting of shareholders, and for candidates to
the agencies of the joint-stock company — not
later than 7 days before the date of the general
meeting of shareholders. Proposals for amend-
ments to the draft agenda may entail new issues
in the draft and contain relevant draft deci-
sions on these issues. Proposals for amendments
to the draft agenda may not exclude issues
and draft decisions on the issues submitted for
consideration. However, the supervisory board
shall additionally introduce a draft decision,
which differs from that specified on the relevant
agenda item, in the draft agenda of the general
meeting. The supervisory board of the joint-
stock company decides on the inclusion of pro-
posals and approves the updated agenda no
later than 15 days before the date of the gen-
eral meeting, and for candidates to the agen-
cies of the joint-stock company — no later than
4 days before the date of the general meeting.
The supervisory board shall send a notifica-
tion with the updated agenda of the general
meeting and proposals for its amendments to
the shareholders through the depository sys-
tem of Ukraine no later than 10 days before
the date of the general meeting. It shall also be
available on the stock exchange where the com-
pany’s securities are admitted to trading and on
the company website.

7. Registration of shareholders and their
representatives, determination of the quorum
of the general meeting of shareholders. The reg-
istration of shareholders (their representatives)
is based on the list of shareholders entitled to
participate in the general meeting drawn up
via the depository system of Ukraine. The list
of shareholders is compiled as of 24 hours, three
working days before the day of such meeting.
The general meeting has a quorum if the share-

holders registered for participation and collec-
tively own more than 50 percent of the shares.
Shareholders or their representatives may par-
ticipate in the general meeting. The shareholder
has the right to appoint a representative per-
manently or for a certain time. The document
certifying the right of a representative to partic-
ipate in the general meeting of shareholders is
a proxy notice relating to participation and vot-
ing at such the meeting. The proxy may autho-
rize the representative to vote at the instruction
of the sharcholder or vote at the general meet-
ing at own discretion.

To register shareholders for participation in
the general meeting, shareholders (their repre-
sentatives) submit voting ballots to the depos-
itory institution that services the securities
account, where corporate securities belonging
to the shareholder are recorded. The ballot
for voting at the general meeting authenti-
cated with a qualified electronic signature
of the shareholder (his representative) shall be
sent to the e-mail specified by the depository
institution. The depository institution checks
the validity of data about the shareholder
(his representative), a status of the corporate
depositor (a proxy notice), checks the reliabil-
ity of the ballot paper for voting at the general
meeting and the presence or absence of inva-
lidity signs in it. The central securities depos-
itory shall, within one working day after
receiving the necessary documents, consoli-
date the information into a single document —
a list of the shareholders who have submitted
ballots for participation in the remote general
meeting, and send it to the supervisory board
of the joint-stock company in electronic form.
According to the results of the analysis of doc-
uments received from the Central Depository,
the registration commission makes up a record
of the registration of shareholders (their rep-
resentatives). The registration of shareholders
(their representatives) is carried out by com-
paring the list of shareholders entitled to par-
ticipate in the general meeting with the list
of shareholders who submitted ballots for par-
ticipation in the remote general meeting.

Supervision involves observing and mon-
itoring its object (Sierov S. L., 2019, p. 126).
The procedure for holding a general meeting
may be controlled by the NSSMS on the initi-
ative of the supervisory board, which shall send
such a notification to the Commission within
three working days from the date of approval
of the notice of the general meeting. The
NSSMS is entitled to supervise the registra-
tion of shareholders, voting, and summing
up the results of a general meeting. A joint-
stock company informs about the supervi-
sion of the general meeting on its website, on
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the page where a notice of the general meeting
is posted, and sends it to the shareholders via
the depository system.

8. Conducting remote general meet-
ings and voting at general meetings. The date
of a general meeting (the date of voting comple-
tion) may not be a date that is a public holiday
oraday off. Voting at the general meeting begins
at 9:00 a.m. on the day indicated as the date
of placing the ballot papers. Voting at the gen-
eral meeting shall end by 6:00 p.m. on the day
specified in the notice of the general meet-
ing. The supervisory board of the joint-stock
company appoints the chairperson and secre-
tary of the general meeting. Each shareholder,
an owner of voting shares, is entitled to exercise
its right to manage the company by participat-
ing in the general meeting and voting by sub-
mitting ballots to the depository institution
servicing the securities account of such share-
holder. The form and text of the voting ballot
shall be approved by the supervisory board
of the joint-stock company not later than 10
days and published not later than 9 days before
the date of the general meeting of shareholders,
and for election of candidates to the agencies
of the joint-stock company — not later than 4
days, and published not later than 3 days before
the date of the general meeting of shareholders.

A ballot for voting at a general meeting shall
be certified by one of the following methods
at the shareholder’s option: 1) using a quali-
fied electronic signature of the shareholder (his
representative); 2) notarially, provided that
the ballot is signed in the presence of a notary
or an official who performs notarial acts; 3) by
a depository institution servicing the securi-
ties account of such shareholder, provided that
the ballot is signed in the presence of an autho-
rized person of the depository institution. Vote
counting at the general meeting is carried out
by the counting commission, which draws up
a protocol signed by all members of the com-
pany’s counting commission. A voting pro-
tocol may be signed by a qualified electronic
signature of each member of the counting com-
mission. The decision of the general meeting
of shareholders is considered to be made from
the moment of drawing up the minutes of voting
results. All minutes of voting results at the gen-
eral meeting shall be notified to all shareholders
along with the minutes of the general meeting
by posting on the website of the joint-stock
company.

9. Drawing up the minutes of the general
meeting of shareholders. The minutes of the gen-
eral meeting shall be drawn up within 10 days
after the date of receipt from the Central Depos-
itory of documents containing information
on the list of shareholders participating in
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the general meeting of the joint-stock com-
pany and original ballots for voting at the gen-
eral meeting or their duly certified copies. The
minutes of the general meeting shall be signed
by the chairperson and secretary of the general
meeting, bound, and authenticated by the chair-
person of the executive body of the company (in
the case of a collegial executive body) or the sole
executive body. The minutes of the general meet-
ing may be signed by a qualified electronic signa-
ture of the chairperson of the meeting, the sec-
retary of the meeting and the executive body
of the company. Minutes of the general meeting
of shareholders shall be published on the website
of the joint-stock company within one working
day from the date of its compilation.

3. Prospects for further implementation
of a remote general meeting in joint-stock
companies in line with European standards

The temporary procedure specifies holding
aremote general meeting of shareholders, which
allows using electronic documents and elec-
tronic communications for mutual exchanging
necessary information between authorized legal
subjects (the supervisory board of the joint-
stock company, shareholders (their represent-
atives), the NSSMC, the Central Depository,
and depository institutions servicing the secu-
rities account of the shareholder), as well as
a qualified electronic signature that ensures
the identification of persons who organize
and participate in the general meeting of share-
holders. The peculiarity of a remote general
meeting of shareholders is that it takes place
without the actual participation of shareholders
in the discussion of agenda items and the format
of areal-time meeting via video communication.

Leading corporate lawyer Shadi Saad notes
that a remote general meeting makes it possible
to vote by submitting ballots for voting remotely
through the depository institution that serves
the shareholder. And here lies the greatest
threat of all remote general meetings — depriv-
ing a shareholder of the right to express own
opinion on a specific issue and the right to ask
questions. To date, there is as yet no practice
of appealing against distance meetings, but
there is such a risk (Shadi Saad, 2020).

If we refer to the Corporate Governance
Code, which is recommendatory for application,
it does not contain any progressive proposals on
the issue concerned. It only states that compa-
nies shall hold a general meeting of shareholders
at the place of incorporation or at a place readily
accessible to the shareholders. At the same time,
it is emphasized that in the future, the company
should promote using electronic (absentee) vot-
ing, including electronic distribution of mate-
rials, as well as use its website to provide all
information necessary for shareholders to facil-
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itate their participation in a general meeting
and inform shareholders about decisions made
during the general meeting of shareholders
(Kodeks korporatyvnoho upravlinnia, 2020).

If we refer to Directive 2007/36/EC
of the European Parliament and of the Coun-
cil of 11 July 2007 on the exercise of certain
rights of shareholders in listed companies, this
document states that the company shall ensure
equal treatment for all shareholders who are in
the same position with regard to participation
and the exercise of voting rights in the general
meeting (Art. 4). In addition, it is provided that
Member States shall permit companies to offer
to their shareholders any form of participation
in the general meeting by electronic means,
notably any or all of the following forms of par-
ticipation: real-time transmission of the general
meeting; real-time two-way communication
enabling shareholders to address the general
meeting from a remote location; a mechanism
for casting votes, whether before or during
the general meeting, without the need to
appoint a proxy holder who is physically pres-
ent at the meeting. (Part 1 of Art. 8) (Dyrek-
tyva 2007/36/1eS, 2007).

It follows from the above provisions that
Directive 2007/36/EC provides for holding
an electronic general meeting of sharecholders
with the choice of several forms of participation,
namely videoconferencing, which allows all
shareholders to be seen and heard, or electronic
voting without a joint presence in real-time.

If we refer to the draft Law of Ukraine
“On Joint-Stock Companies”, Part 2 of Art. 36
and Part 4 of Art. 40 allows for holding an elec-
tronicgeneral meeting. At the same time, the nor-
mative act does not specify the forms of partici-
pation in an electronic general meeting and does
not clarify the peculiarities of its holding. Only
Art. 52 of the draft law states that sharehold-
ers participating in an in-person general meet-
ing authenticate a ballot paper with a qualified
electronic digital signature, and a ballot paper
at an electronic general meeting is authenti-
cated with a qualified electronic digital sig-
nature of the shareholder (Proickt Zakonu
Ukrainy "Pro aktsionerni tovarystva", 2019).
In other words, following the above presenta-
tion of the norm, the option of holding a general
meeting using various forms of participation is
allowed, but nevertheless, it is about remote
participation in an in-person general meeting,
which also does not specify the ways remote
and electronic general meetings can be held.
As of today, a remote general meeting does not
provide for the participation of shareholders
in the general meeting in real-time via video
communication. Moreover, both in-person
and electronic general meetings of a joint-stock

company will be held with the use of an autho-
rized electronic system, which is a software
and hardware complex of the Central Securities
Depository, ensuring the identification and reg-
istration of shareholders (their representatives)
for participation in the general meeting, obtain-
ing documents shareholders can get acquainted
with when preparing for the general meeting,
ballot voting and taking part in the discussion
on the agenda, summing up the voting results
on the general meeting agenda, etc.

4. Conclusions

Thus, both the Temporary Procedure
and the Draft Law of Ukraine “On Joint-Stock
Companies” regulate the holding of a general
meeting of shareholders using electronic docu-
ment circulation and electronic means that meet
European standards. In particular, we are talking
about the possibility for shareholders to register
for participation in the general meeting through
the depository system by submitting voting bal-
lots to the depository institution using a quali-
fied electronic signature, to get acquainted with
information on the agenda of the general meeting
through a request using a qualified electronic
signature sent to e-mail or other means of com-
munication, and examine various documents
relevant to the general meeting on the website
of the joint-stock company, etc.

However, there is now no distinction
between such concepts as remote and elec-
tronic general meetings of shareholders. Thus,
when improving the draft Law of Ukraine “On
Joint-Stock Companies”, it is necessary to spec-
ify the forms of participation of sharcholders
in a general meeting as well as the peculiarities
of holding in-person, distance, and electronic
general meetings. In addition, it is appropri-
ate to mark that an in-person general meet-
ing is held at the place of incorporation with
an option of participating in the general meet-
ing of shareholders using video communication;
remote general meetings can be held by absen-
tee voting using electronic and postal commu-
nication means; electronic general meetings
can be held via videoconference, which allows
one to see and hear all shareholders in real-
time with a specific electronic voting mech-
anism. These innovations will allow further
implementation of remote general meetings
according to the Temporary Procedure. The
introduction of electronic general meetings in
videoconferencing mode, which make it possi-
ble to see and hear all shareholders in real-time,
will provide equal opportunities for partici-
pation in a general meeting for both residents
and non-residents of the country under Euro-
pean standards, which is another incentive to
promote the inflow of foreign investment into
the economy of Ukraine.
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OCOBJINBOCTI ®YHKIIOHYBAHHA 3ATAJIbHIUX 350PIB
ARIIOHEPHOI'O TOBAPUCTBA HA ITEPIO1 BOEHHOTO CTAHY

Anotanig. Mema. Y ctaTTi OKpecIeHo OPAI0K AUCTAHIIHONO MPOBEIEHH 3aralbHnX 300piB aKIioHep-
HOTO TOBAPUCTBA B YMOBAX BOEHHOTO CTaHY, BU3HAYCHO Bi/IMiHHICTD IMCTAHI[IITHUX TA €ICKTPOHHUX 3aralbHIX
300piB aKI[HOHEPIB, PO3KPUTO HATIPSIMI BAOCKOHAJICHHS YHHHOTO 3aKOHOJABCTBA TOJIO BITPOBA/KEHHS JIHC-
TAHIIHOTO TIPOBEIEHHS 3ara/IbHIX 300DiB aKI[IOHEPIB BIIIIOBIHO 10 €BPONEIICHKUX CTAH/APTIB.

Memoou docnioxncenns. Pobora BUKOHAHA Ha MMiZCTaBi 3araJlbHOHAYKOBUX Ta CIEI[ialbHUX METO/IIB
HAyKOBOTO Ii3HAHH.
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Pesyavmamu. Y Xo/i HAyKOBOrO aHa/Ii3y HOPMaTUBHO-TIPABOBUX aKTiB, 1[0 PEIJIAMEHTYIOTH TIOPs-
JIOK TIPOBE/ICHHST 3aTaIbHIX 300PiB aKI[OHEPHOTO TOBAPUCTBA, BCTAHOBJICHO, IO JMCTAHINHHE TTPOBe-
JIEHHSI 3arajibHUX 300PiB aKIIOHEPIB BiZOYBAETHCS 3a JOIOMOIOK) €JIEKTPOHHOIO JTOKYMEHTOOO0IrY, 10
3AIICHIOETBCST 3aCO00aMU €JIEKTPOHHOTO 3B’5I3KY, @ TAKOK MOKJIMBOCTI T/IMICYBaTH OCHOBHI JIOKYMEHTH
KBasTi(hiKOBAaHNM eJIEKTPOHHUM TIATHCOM. Brusnaueno, 1o [ucTanIiiiiai 3araibHi 36op1/1 IIPOBOJIATHCA 3a
CIIeIiaJIbHUMU TIPABUJIaMU, 3aKkpimieHnMu y TumyacoBomy nopsiziky. OXapakTepu3oBaHO HEPCIEeKTUBHE
aKIioHepHe 3aKOHO/IABCTBO Ta FOTO Bi/IIIOBIZHICTD €BPOIEHCHKIM CTaHIAPTAM.

Bucnoexu. Y pesyJisraTi IPOBEJEHOTO OCTIIZKEHHST I0BE/IEHO, 110 3aKOHO/IaBYE PETYJIIOBAHHS aKIlio-
HEPHUX Bi/[HOCHH MA€ BJIOCKOHATIOBATHICS HMIJIAXOM MPUITHATTS HOBOro 3akoHy Ykpainu «IIpo akuionep-
Hi TOBApMCTBa», y IKOMY OiJIBIII IETATbHO HEOOXIIHO OKPECAUTH (DOPMU y4acTi aKIioHepiB Y 3aralbHIX
360pax: OUHUX, AUCTAHIIHHIX Ta eJIeKTPOHHUX. JIOIIJIbHO BU3HAYMTH, IO AMCTAHIINHI 3araibHi 360pu
MOXKYTb IPOBOAUTHCS IIJIIXOM 3a09HOTO TOJIOCYBAHHsI 32 JI0IIOMOTO0 3aC00IB €JIEKTPOHHOIO T TIOIITO-
BOTO 3B'513KY, a eJIEKTPOHHI 3araibHi 360pH MOJKYTh TIPOBOANTHICS Y PEKUMI BiIeoKoHbepeHLii, 1o 10380~
Jiste GavuTH 1 4yTH BCIX aKI[OHEPIB Y PealbHOMY Yaci 3 BU3HAYCHUM €JICKTPOHHIM MEXaHi3MOM roJIoCy-
BaHHs. BKa3aHi HOBOBBE/ICHHS 3MOKYTb JJO3BOJIMTH TOJAJIBIIE BIIPOBA/UKEHHS ACKiIbKOX (hopM ydacTi
y 3araibHuX 300pax aKI[iOHEPIB i3 3aCTOCYBAHHSM aBTOPH30BAHOI €JIEKTPOHHOI CHCTEMHU BiIIOBIIHO [0
€BPOIEHCHKUX CTaH/APTIB.

Kiouosi cioBa: aucraniiiini saraibHi 300pu, aKilioHEpHE TOBAPUCTBO, MPOEKT IOPSIAKY AEHHOTO,
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LEGAL REGULATION OF CRYPTOCURRENCY
RELATIONS WITH IN UKRAINE: EU EXPERIENCE

Abstract. Purpose. The paper aims to study some aspects of the legal regulation of relations with
cryptocurrency in Ukraine and the EU and suggest improvements for Ukrainian legislation on virtual assets.

Research methods. To achieve the goal, the following research methods were used: hermeneutic
semantic, system-structural, comparative legal, and others. The hermeneutic semantic method was used to
study the content of the "cryptocurrency” concept in Ukraine and the EU. The system-structural method
was employed to determine areas for improving the Law of Ukraine On Virtual Assets. The comparative
legal method was used to raise the question about the possibility of paying tax for owned virtual assets;
to present a proposal to introduce taxation of cryptocurrency transactions, drawing attention to
the experience of the EU; to submit a proposal to amend the Civil and Commercial Codes of Ukraine
following the experience of the EU.

Results. The scientific novelty consists in the study of relations on the legal regulation of relations with
cryptocurrency in Ukraine, including transactions involving cryptocurrency, as well as in determining
ways to improve the Law of Ukraine On Virtual Assets and developing provisions for the payment of funds
to the state budget by the owners of virtual assets. Proposals to the Tax Code, Commercial Code, and Civil
Code of Ukraine following the EU experience have been suggested.

Conclusions. It is proposed to make various changes and additions to the Law of Ukraine On
Virtual Assets. The question was raised about the possibility of taxing commercial transactions
with cryptocurrency and taxing transactions to purchase virtual assets (cryptocurrency units) from
owners. A proposal was submitted to the Tax Code of Ukraine on the possibility of applying such taxes
to cryptocurrency owners: on profit and capital gains. It is proposed to amend the Commercial Code
of Ukraine regarding the possibility of using cryptocurrency by business entities. A proposal was made to
develop a database containing data on the acquisition of virtual assets and their use to obtain information
on confirmation of ownership and any transactions with cryptocurrency. It is proposed to provide Fiscal
Service authorities with access to such a database for taxation of transactions with virtual assets.

Key words: cryptocurrency, Bitcoin, virtual assets, electronic money, Tax Code of Ukraine, Civil
Code of Ukraine, Commercial Code of Ukraine.

1. Introduction ability of electronic funds is not yet taxed

In Ukraine, a considerable number of peo-
ple already own cryptocurrency. The specified
currency is convenient for performing various
operations on the market. However, the avail-
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under the law. Thus, our state loses a signifi-
cant amount of funds that could have been
paid to the budget by the owners of the speci-
fied currency.
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In wartime, it is essential to fill the budget
of Ukraine and conduct activities for business
entities to support the economy of our state.
The world has been discussing cryptocurren-
cies for a long time, in particular, regarding its
official use as a means of payment. EU states
have adopted legislative which allow using
cryptocurrency officially. Ukraine, in turn,
has also adopted a corresponding legislative
act on the legal regulation of cryptocurrency
and the possibility of its official use on the terri-
tory of our state.

Literature review. Issues of legal support
for the circulation of cryptocurrencies are
relevant both in the legal science of Ukraine
and the EU countries and in Asia and Amer-
ica. We can name some authors who studied
these issues: Akiko (Akiko, 2018), Arias-Oliva
et al. (Arias-Oliva et al., 2019), Barsan (Bar-
san, 2019), Carreira et al. (Carreira, Pinto P,
Pinto A., 2020), Chiritd and Nica (Chirita,
Nica, 2020), Chornous (Chornous, 2019), Ciri¢
and IvaniSevi¢ (Ciri¢, IvaniSevi¢, 2018), Dere-
vianko and Turkot (Derevianko, Turkot, 2018),
Derevianko (Derevianko, 2017), Kolkova
(Kolkova, 2018), Kshetri (Kshetri, 2017), Liu
etal. (Liu et al., 2021), Miciuta (Miciula, 2019),
Miraz and Ali (Miraz and Ali, 2020), Mykhai-
lovskyi and Kostiuk (Mykhailovskyi, Kostiuk,
2019), Novikov (Novikov, 2017), Solodan
(Solodan, 2019), Vinnyk et al. (Vinnyk et al.,
2021), (Yaneva, 2021), and others. However,
constant changes in theory, practice, and legis-
lation require new research, including in terms
of studying and considering the positive aspects
in the legislation of EU countries.

Research methods. To achieve the goal, the fol-
lowing research methods were used: hermeneutic
semantic, system-structural, comparative legal,
and others. The hermeneutic semantic method
was used to study the content of the "cryptocur-
rency" concept in Ukraine and the EU. The sys-
tem-structural method was employed to deter-
mine areas for improving the Law of Ukraine On
Virtual Assets. The comparative legal method
was used to develop regulation on paying tax
for owned virtual assets; to present a pro-
posal to introduce taxation of cryptocurrency
transactions, drawing attention to the experi-
ence of the EU; to submit a proposal to amend
the Civil and Commercial Codes of Ukraine fol-
lowing the experience of the EU.

Purpose. The paper aims to study some aspects
of the legal regulation of relations with cryptocur-
rency in Ukraine and the EU and suggest improve-
ments for Ukrainian legislation on virtual assets.

2. Determining the notion of cryptocur-
rency in Ukraine and the EU

There is no definition of "cryptocurrency”
in the legislation of Ukraine. This term is given

as a generalizing concept, and the term "virtual
asset” is used. It is essential that Ukraine has
adopted a regulatory document that will regu-
late legal relations with cryptocurrencies as part
of innovative technologies. Otherwise, it could
lead to an increase in the size of the "shadow"
market (Chornous et al., 2019, p. 5). After this
law enters into force, it will be possible to receive
tax deductions to the budget from the taxation
of transactions with virtual assets.

According to the Law of Ukraine On Vir-
tual Assets, which has not yet entered into
force, the term "virtual asset” means an intangi-
ble asset that is subject to civil rights, has value,
and is expressed in a set of data in electronic
form (On virtual assets, 2022).

V.I. Mykhailovskyi and O.V. Kostiuk refer
to cryptocurrency by the term "virtual cur-
rency" and give it such a characteristic — it is
a digital measurement of value. It is a means
of payment when performing, in particular,
business, and other operations. It is used with
the help of computer systems (Mykhailovsky
and Kostiuk, 2019, p. 230).

Mariya Yaneva notes that cryptocurrency is
a financial resource developed to pay for various
operations using the latest computer technolo-
gies (Yaneva, 2021).

Nora Chiritd and Ionut Nica note that
the cryptocurrency appeared due to people's
distrust of banking institutions and the inabil-
ity to return funds in the event of certain sit-
uations related to both the activities of banks
and the economic situation in the country in
particular. The depreciation of the national
currency plays a significant role. In this regard,
there is a demand for cryptocurrencies in
the world. The authors mark that cryptocur-
rency is a digital asset. In Romania, as in other
countries, electronic money is used; in partic-
ular, one of its types is Bitcoin (Chirita, Nica,
2020).

3. Peculiarities of legal regulation of rela-
tions with cryptocurrency in Ukraine

On February 17, 2022, the Verkhovna Rada
of Ukraine adopted the Law of Ukraine On Vir-
tual Assets (On virtual assets, 2022). This law
will come into force with the adoption and publi-
cation of alegislative act on the taxation of trans-
actions with virtual assets. Thus, together with
the entry into force of this law, it will be neces-
sary to pay taxes on income received from trans-
actions with cryptocurrency. The existing law
regulates legal relations that arise with cryp-
tocurrency and considers such types of virtual
assets as secured (certifying property rights)
and unsecured (not certifying rights). The state
authorities that will regulate activities with
virtual assets are the following: the National
Securities and Stock Market Commission
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(unsecured assets) and the National Bank
of Ukraine (secured assets). The State Regis-
ter of service providers related to the turnover
of virtual assets will be created, where it will be
possible to find information about the relevant
service providers. Obtaining permission will be
obligatory to provide the services (On virtual
assets, 2022).

For proper control over transactions with
cryptocurrencies in Ukraine, a database should
be developed, indicating data on the purchase
of virtual funds and their use. From this data-
base, cryptocurrency owners will be able to
obtain information about the confirmation
of ownership and any transactions with the spec-
ified currency, following the experience of which
scientists R. Carreira, P. Pinto, and A. Pinto
(Carreira, Pinto P, Pinto A., 2020). The Fiscal
Service authorities should access the specified
database to tax virtual assets and operations
with them. Such experience deserves to be
studied and implemented in Ukrainian legisla-
tion. We also consider it urgently necessary to
define in the Law of Ukraine On Virtual Assets
a list of documents that can be used to confirm
ownership of cryptocurrencies. We consider it
urgently necessary to introduce amendments to
the Law of Ukraine On Virtual Assets and addi-
tions to the Tax Code of Ukraine regarding
the taxation of commercial transactions with
cryptocurrency and the taxation of transactions
involving the acquisition of virtual assets from
owners. Owners of electronic funds must pay
taxes for the presence of such assets.

4. Experience in legal support of transac-
tions with cryptocurrencies in the EU

The EU countries regulate transac-
tions with cryptocurrencies in diverse ways.
Some countries have adopted a legislative
act that regulates transactions with virtual
assets, and in others, these legal relations
remain unresolved. Many scientists study
the relationship between participants in
cryptocurrency transactions in different EU
countries. In particular, Zoran Ciri¢ and Sto-
jan IvaniSevi¢ investigate such transactions
in Malta (Ciri¢, IvaniSevi¢, 2018); Ireneusz
Miciula Investigates legal relations related
to electronic money in Poland (Miciula,
2019); Kateryna Solodan investigates rela-
tions with cryptocurrency in Eastern Europe
(Solodan, 2019); Andrei Novikov determines
the specifics of virtual asset turnover in Esto-
nia (Novikov, 2017); Mario Arias-Oliva, Jorge
Pelegrin-Borondo, Gustavo Matias-Clavero
consider the legal danger of cryptocurrency
settlement operations in Spain (Arias-Oliva
et al., 2019); Iris M. Barsan studies the legal
regulation of relations with electronic money
in France (Barsan, 2019); Andrea Kolkova
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examines legal relations with cryptocurrency
in the Czech Republic (Kolkova, 2018), etc.

Zoran Ciri¢ and Stojan IvaniSevi¢ consider
Maltese legislation to be one of the best for
implementing and developing operations with
so-called "electronic money" (Ciri¢, Ivanisevic,
2018, p. 565). Ireneusz Miciula compares
the use of virtual money in different countries
and the development of operations with them
and considers the use of cryptocurrencies by
the Polish economy as a reserve for develop-
ment (Miciula, 2019).

R. Carreira, P. Pinto, and A. Pinto provide
information that in some European countries, if
required to confirm the right to use electronic
money when making transactions with it, a docu-
ment indicating the source of origin and the right
to use, own, and dispose of the relevant currency
can be provided through the system (Carreira,
Pinto P, Pinto A., 2020). Thus, in many EU
states, an essential feature of cryptocurrency
transactions disappears — anonymity, which is
crucial for many participants in such transactions
(officials, deputies, senators, public figures, cult
workers, etc.) (Derevianko, 2017). Therefore,
the advantage of cryptocurrencies over tradi-
tional currencies remains only rapid growth in its
cost in such countries. However, after the attack
of the Russian Federation on Ukraine, the value
of cryptocurrencies around the world has rapidly
decreased. For the state, a register of cryptocur-
rency owners, unlike for such owners themselves,
is an absolute positive because it is possible to
prevent corruption manifestations and control
the receipt of money from trading objects with-
drawn from civil circulation.

Kateryna Solodan examines the procedure
for taxation of income and assets resulting
from changes in relations with virtual assets
in Europe and notes that there is a difficulty
in taxation due to the lack of data on the own-
ers of such assets. One of the essential features
of relations related to cryptocurrencies is ano-
nymity. Persons who own, use, and manage
electronic funds may be subject to the follow-
ing taxes: income and capital gains. The scien-
tist points out that tax rates on these assets are
among the lowest in some Eastern European
countries. Hence, users in these countries are
more likely to try to make payments in cryp-
tocurrency instead of payments in European
and national currencies (Solodan, 2019). In
our opinion, it is necessary to take into account
the experience of some European countries
and continue research in the area of determining
the possibility of making additions to the Tax
Code of Ukraine regarding the introduction
of income tax on cryptocurrency transactions.
We consider it appropriate to establish low tax
rates compared to the general ones and develop
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proposals to increase criminal liability for tax
evasion (mandatory payments). Specialists
in criminal law should conduct such studies.
Ukraine has no capital gains tax (tax on with-
drawn capital) yet. It is unlikely that it should
be introduced in the nearest future. The pos-
sibility of introducing a new tax into the legal
field of Ukraine should be considered by scien-
tists and practitioners based on the experience
of some Eastern European countries.

Andrey Novikov notes that the rules for
conducting transactions with cryptocurren-
cies are established at the legislative level in
Estonia. This country has adopted legislation
according to which it is possible to make trans-
actions and be the owner of electronic money
officially. The scientist notes that virtual assets
will occupy an increasingly important place
in the financial market every year (Novikov,
2017). Mario Arias-Oliva, Jorge Pelegrin-Bo-
rondo, and Gustavo Matias-Clavero note that
consumers are wary of cryptocurrencies in
Spain, given the various risks. However, indi-
viduals and companies can use cryptocurrency
as a means of payment. In general, virtual assets
provide an opportunity to create innovative
technologies when performing transactions
(Arias-Oliva et al., 2019).

Iris M. Barsan studies the legal regulation
of relations mediated by cryptocurrencies in
France and notes that with the emergence
and spread of electronic money in the world,
the country could not stand aside and had to
regulate the relations involving operations
with virtual assets at the legislative level. In
2019, the relevant law was adopted, which pro-
vided for the implementation of registration
procedures by intermediaries engaged in such
activities and obtaining a license to carry out
activities with cryptocurrency (Barsan, 2019).
Czech researcher Andrea Kolkova points out
that the Czech Republic has a legislative act
regulating cryptocurrency transactions. Busi-
nesses can use electronic currency when per-
forming transactions in general and conducting
trading activities in particular (Kolkovd, 2018).
In our opinion, the research of the French
and Czech experience requires amendments to
the Law of Ukraine On Virtual Assets, the Law
of Ukraine On Licensing Economic Activities,
and the Commercial and Civil Codes of Ukraine
in terms of the possibility of full legitima-
tion of transactions involving cryptocurrency,
the introduction of licensing of at least oper-
ations with mining, i.e., deduction, mining,
generation of units of cryptocurrency, taxation
of at least income or profits received from trans-
actions involving cryptocurrency.

5. Conclusions. Shortly, cryptocurrency
will become popular and necessary for making

payments and other operations in most coun-
tries. Electronic money will likely displace cash
from circulation and become, if not the only,
then the leading payment system in the world.

The experience of legal support for cryp-
tocurrencies in EU member states varies in
terms of liberalism and tax rates. However,
the general trend by the example of Malta,
France, the Czech Republic, and Estonia indi-
cates the application of preferential taxation
compared to the taxation of income from activ-
ities in other areas and sectors of the econ-
omy and household taxation. In some Euro-
pean countries, information about the owners
of cryptocurrency units is entered into com-
puter registers, eliminating anonymity as one
of the critical characteristics of cryptocurrency
transactions since it is provided to the com-
petent state authorities. It is unlikely that
Ukraine needs this experience now. With all
the convenience of functioning of such regis-
ters for the state, the latter will not technically
always be able to obtain and process such infor-
mation, eliminating its authority. This is with-
out considering the potential refusal of many
citizens and enterprises of Ukraine to acquire
ownership of cryptocurrency units openly.

Today, it is advisable to amend the Civil
Code and Commercial Code of Ukraine as
general legal acts regarding the recognition
of virtual assets as alternative means of pay-
ment since this is defined in the special Law
of Ukraine On Virtual Assets. Even more crit-
ical will be the development and introduction
of amendments to this law and the Tax Code
of Ukraine regarding introducing a tax on
income received from cryptocurrency trans-
actions. The paper argues for the need to
establish low compared to the general tax
rates and disrupt the scientific discussion, in
particular within the framework of the sci-
ence of criminal law, regarding the advisabil-
ity of establishing increased liability for tax
evasion from such activities, as well as to start
a discussion about the need to introduce in
Ukraine capital gains tax (withdrawal tax).

The issue of the need to develop a data-
base that will contain data on the acquisition
of virtual funds and their use remains debatable.
From this database, cryptocurrency owners will
be able to obtain information about the confir-
mation of ownership and any transactions with
cryptocurrency. It will be necessary to provide
access to the specified database for the fiscal
service to control the taxation of virtual assets
and transactions with them.

Analysis of the debatable aspects of the func-
tioning of cryptocurrency transactions, named
in the two previous paragraphs, should be
devoted to the following scientific research.
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IIPABOBE PETYVJIIOBAHHS BIJHOCHH I3 KPHIITOBAJIIOTOIO B YKPATHI:
HOCBIJ €C

Anorauis. Mema. MeToio cTaTTi € IOCTIIZKEHHS OKPEMUX €JIEMEHTIB MTPABOBOTO PEryJIIOBAHHS BiJl-
HOCHH i3 KPUITOBAIIOTOIO B YKpaiHi Ta €C i Ha/laHH4 IPONO3UILIH 10 YKPAiHCHKOTO 3aKOHOJABCTBA PO
BipTyasbHi aKTHBL.

Memoou docnidscenns. [l nocsirHeHHst MeTH GYJI0 BUKOPHCTAHO TaKi METOAM AOCTI/KEHHS: Tep-
MEHEeBTUYHO-CeMaHTUYHNH, CUCTeMHO-CTPYKTYPHUH, MOPIBHSJIbHO-IIPaBOBUI Ta iHII. lepMeHeBTHYHO-
CEMAHTUYHMI METOJI BUKOPUCTAHO IMiJl 4ac JOCIIUKEHHS 3MICTY MOHATTS «KPUITOBANIOTa» B YKpaiHi
ta €C. 3a I0MOMOTroOI0 CHCTEMHO-CTPYKTYPHOTO METO/y BU3HAYEHO HANPSIMHU BIOCKOHAJIEHHS 3aKOHY
Vkpainu «IIpo BipTyasibHi akTBi». BUKOpUCTABINY MOPIBHSAJILHO-IIPABOBUIT METOA, OYJIO TOPYIIEHO
IITaHHSA CTOCOBHO MOKJIMBOCTI CILIATH MO/IATKY 33 HASABHICTD BIPTYaJIbHUX aKTUBIB Y BJIACHUKIB; O/[AHO
TIPOTIO3WIIIIO TIO/I0 3aMPOBA/IKEHHS OMOATKYBAHHS OTlepariiil i3 KPUITOBATIOTO0, 3BEPHYBITH yBary Ha
nocig €C; HazlaHo MPOTIO3UIIIIO 010 BHeceHHs 3min 1o [lusinbHoro i [ocnogapebkoro kojiekciB Ykpai-
HU BifinoBizHo 10 gocsixy €C.

Pe3ynvmamu. HayxoBa HOBU3HA MOJATAE Y AOCTIKEHH] BiTHOCHH 13 TIPABOBOTO PETYTIOBAHHS Bijl-
HOCHH 13 KpPUITOBATIOTOIO B YKpaiHi, 30kpeMa If omepaltiil 3a ocepeZHUIITBA KPUIITOBATIOTH, a TaKOX
y BU3HAYEHHI MIIAXIB BAOCKOHaIeH st 3akony Ykpaitn «IIpo BipTyasbHi akTHBH» Ta po3pobJIeHHi T0JT0-
JKEHb TOJI0 CTIATH KOIITIB 0 AEP/KABHOTO OIO/KETY BIACHUKAMU BipTyanbHUX akTuBiB. Hamawo mpo-
nosutiii 10 [TopatkoBoro, [ocniopapeskoro Ta [{usinbHoro KogekciB Ykpainu BignosiaHo 1o pocsinxy €C.

Bucnosexu. 3anponionoBano 10 3akony Ykpainu «IIpo BipTyanbHi akTHBI» BHECTH Pi3Hi 3MiHU i 70110~
BHeHHS. [lopymieno muTanHs PO MOKINBICTD OTIOATKYBAHHS HE JIUTIIE KOMEPIIIHHUX OTepartiil 3 Kpui-
TOBAJIIOTOIO, & U OTOATKYBAHHS OTIEpAlliii i3 KyIiBi BipTyaJbHUX aKTUBIB (OMMHUID KPUIITOBAIIOTH )
y BaacuukiB. Hazano nponosuitiio 110 [logaTkoBoro kojekcy YKpainu 11o/10 MOXKJIMBOCTI 3aCTOCYBAHHS
JT0 BJTACHWKIB KPUITOBATIOTH TAKWX MOJATKIB: Ha TPUOYTOK Ta Ha TIPUPICT KammiTary. 3alpOOHOBAHO BHE-
ctu 3Minn 710 Tocnogapebkoro Kojekcy YKpaiHU I0/I0 MOKJIMBOCTI BUKOPUCTOBYBATU KPUIITOBAIIOTY
cy6’exramu rocnogapiosanns. Hazano mponosuiiio pospoburtu Gasy, y kil nosuiHi OyTi BKasami gami
mpo HaGYTTS BIPTYaJbHWX aKTHBIB Ta IX BUKOPUCTAHHS /ST MOKJIMBOCTI OflepKaHHs iH(opMari mpo
HiATBEP/IKEHH ST [IPABA BJIACHOCTI Ta IIPO 3IHCHEHHs Oy/Ib-SKUX OIepaliil i3 KPUITOBAIIOTOW. 3arpo-
MOHOBAHO HAJATH JOCTYII JI0 Takoi Gasw opraram (ickaJbHOI cay:KOW IS OTIOAATKYBAHHS Omepartiii i3
BIpPTYaJIbHUMU aKTUBAMHU.

Kiouosi ciioBa: kpumnroBaiioTa, OiTKOIH, BIpTyaubHi aKTHUBH, eJeKTpOHHI rpoui, IlogaTkoBuit
kozekc Ykpainu, [luBinbanii kogexe Yipainu, [ocnofapchkimii Kogieke YKpainu.
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SOME PROBLEM ISSUES OF LEGAL REGULATION
OF APPEALS IN THE FIELD OF PUBLIC
PROCUREMENT

Abstract. The purpose is to analyze the amendments to the powers of the Antimonopoly Com-
mittee of Ukraine in the field of appeals in public procurement and substantiate proposals to improve
the appeal process.

Research methods. The work is performed using general scientific and special methods of scien-
tific knowledge.

Results. The content of amendments to the current legislation is analyzed, and proposals on
improvement of the appeal process in the field of public procurements are put forward. Thus, it
is determined that the legal status of the Commissioner for Complaints on Violations of Public
Procurement Legislation is equal in many respects to the legal status of the State Commissioner
of the Antimonopoly Committee of Ukraine: the Commissioner for Complaints is appointed for seven
years. The official is subject to similar rules as in relation to the state commissioner and has the same
level of remuneration. However, in addition to, of course, the various areas of competence of these
officials, a significant difference in their legal status is the procedure for appointing and dismiss-
ing the Commissioner for Complaints on Violations of Public Procurement Legislation. The Com-
missioners for Complaints on Violations of Public Procurement Legislation are appointed and dis-
missed by the Chairman of the Antimonopoly Committee of Ukraine, while the State Commissioners
of the Antimonopoly Committee are appointed and dismissed by the President of Ukraine.

Conclusions. The introduction of the position of the Commissioner for Complaints on Viola-
tions of Public Procurement Legislation is a positive step in the development of legal regulation
of the appeal process in this area. However, it needs to improve and develop the legal status and pro-
cedure of appointment and dismissal of the relevant officials.

Key words: reforming the system of legal regulation, protection of economic competition, anti-
trust regulation, Commission for Complaints on Violations of Public Procurement Legislation,
Commissioner for Complaints on Violations of Public Procurement Legislation.

1. Introduction

According to Art. 1 of the Law of Ukraine
"On the Antimonopoly Committee of Ukraine”
(Law of Ukraine "On the Antimonopoly Com-
mittee of Ukraine", 1993), the Antimonopoly
Committee of Ukraine is a state body with
a special status, the purpose of which is to
ensure state protection of competition in busi-
ness and public procurement. At the same time,
the provisions on public procurement (before
2016 — state procurement) were added in 2006
and hence extended the competence of the Anti-
monopoly Committee of Ukraine in this area
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of public relations. Since 2010, the Antimonop-
oly Committee of Ukraine has been the body
of appeal in the field of public procurement. This
activity is carried out directly by the permanent
administrative board (boards) of the Antimo-
nopoly Committee of Ukraine for the consider-
ation of complaints of violations of public pro-
curement legislation. The appeal procedure is
defined by the Law of Ukraine “On Public Pro-
curement” (Law of Ukraine “On Public Pro-
curement”, 2015) and is undergoing constant
changes aimed at improving the appeal process,
overcoming existing gaps in regulation.

© V. Polyukhovych, 2022
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The adoption of the Law of Ukraine "On
Amendments to Certain Laws of Ukraine on
the Powers of the Antimonopoly Committee
of Ukraine in the Field of Public Procurement”
as of February 5, 2021, No. 1219-IX (Law
of Ukraine "On Amendments to Certain Laws
of Ukraine on the Powers of the Antimonopoly
Committee of Ukraine in the Field of Public
Procurement”, 2021) was a new step in reform,
which introduced the position of Commissioner
for Complaints on Violations of Public Procure-
ment Legislation.

2. Novelties in the legislation on improve-
ment of the appeal procedure in the field
of public procurement

The Law of Ukraine "On the Antimonop-
oly Committee of Ukraine" was supplemented
by Article 6-1 of the Antimonopoly Committee
of Ukraine as a body of appeal in the field of pub-
lic procurement, which states in particular:

“The Antimonopoly Committee of Ukraine,
as the body of appeal in the field of public pro-
curement, has the powers defined by the Law
of Ukraine "On Public Procurement"”, as well as
the following powers:

1) form a Commission (commissions) for
Complaints on Violations of Public Procure-
ment Legislation;

2) determine the number of commissions for
reviewing complaints about violations of legis-
lation in the field of public procurement;

3) approve and publish the generalized prac-
tice of reviewing complaints about violations
of legislation in the field of public procurement;

4) approve and publish the Rules of Proce-
dure of the Commission for Complaints on Vio-
lations of Public Procurement Legislation;

5) approve and publish methodologi-
cal recommendations for the Commission for
Complaints on Violations of Public Procure-
ment Legislation on the specifics of the review
of complaints by the commissions.

To ensure the consideration of complaints
of violations of public procurement legislation,
the Antimonopoly Committee of Ukraine shall
establish a Commission (commissions) for Com-
plaints on Violations of Public Procurement
Legislation from among the persons authorized
to review complaints in the field of public pro-
curement consisting of three persons.”

The Commissioner for Complaints on
Violations of Public Procurement Legisla-
tion is a specially created position for work
exclusively in the field of public procurement
appeals, and accordingly in the future the State
Commissioners of the Antimonopoly Commit-
tee of Ukraine will no longer serve as mem-
bers of the Appeals Board. It is estimated that
the number of commissioners dealing with com-
plaints of violations of public procurement leg-

islation is ten. These are really positive changes
for the work of the Antimonopoly Committee
of Ukraine, as currently the AMCU state com-
missioners in the number of nine people, includ-
ing the chairman of the Committee, perform
their main powers and the powers of members
of the Appeals Board in the field of public pro-
curement. The name of the appellate body has
also been changed — instead of the existing
boards, the law provides for the establishment
of commissions. However, changing the name
does not change the essence of the functions
and scope of competence of existing boards.

It also provides:

"The term of office of the Commissioner for
Complaints on Violations of Public Procure-
ment Legislation is seven years. A person may
not be appointed to the position of the Com-
missioner for Complaints on Violations of Pub-
lic Procurement Legislation for more than two
consecutive terms.

A person applying for the position of Com-
missioner for Complaints on Violations of Pub-
lic Procurement Legislation must be a citizen
of Ukraine, have a higher education of master's
degree (specialist) (including legal and / or eco-
nomic and / or technical), experience of at least
five years in the last ten years, and be fluent in
the state language.

The Commissioners for Complaints on Vio-
lations of Public Procurement Legislation are
subject to the requirements and restrictions
established by corruption prevention legisla-
tion and do not fall within the scope of the Law
of Ukraine "On Civil Service".

Remuneration of commissioners for review-
ing complaints about violations of public procure-
ment legislation is set at the level of remunera-
tion of state commissioners of the Antimonopoly
Committee of Ukraine."

As can be seen from the above, there are sim-
ilar features in the legal status of the Commis-
sioner for Complaints on Violations of Public
Procurement Legislation with the legal status
of the State Commissioner of the Antimonopoly
Committee of Ukraine. Thus, the Complaints
Commissioner is appointed for seven years, is
not a civil servant, he is subject to similar rules
as in relation to the State Commissioner under
anti-corruption legislation, and has the same
level of remuneration.

It is also determined that the exclusive com-
petence of the Commissioners for Complaints
on Violations of Public Procurement Legisla-
tion is the consideration of complaints of viola-
tions of public procurement legislation.

In addition to different areas of compe-
tence of the relevant officials, a significant dif-
ference in their legal status is the procedure for
appointing and dismissing the Commissioner
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for Complaints on Violations of Public Procure-
ment Legislation:

“Commissioners for Complaints on Vio-
lations of Public Procurement Legislation
are appointed and dismissed by the Chairman
of the Antimonopoly Committee of Ukraine.
The procedure for competitive selection
and appointment to the positions of Commis-
sioners for Complaints on Violations of Public
Procurement Legislation shall be determined
by the Antimonopoly Committee of Ukraine. "

The above shows that the legal status
and level of official independence of the Com-
missioners for Complaints on Violations of Pub-
lic Procurement Legislation is much lower than
the level of State Commissioners of the Antimo-
nopoly Committee, who are appointed and are
dismissed by the President of Ukraine and rec-
ommended for appointment by the Prime Min-
ister of Ukraine on the basis of proposals
of the Chairman of the Antimonopoly Commit-
tee of Ukraine.

This potentially has some shortcomings
due to the direct dependence on the Chairman
of the Antimonopoly Committee of Ukraine,
because in relation to State Commissioners,
the Chairman of the Committee is essen-
tially the first among equals, and in this case,
he is the head who has full authority over
the employment of Commissioners for Com-
plaints on Violations of Public Procurement
Legislation.

3. Procedural particularities of the activi-
ties of the Commission for Complaints on Vio-
lations of Public Procurement Legislation

Article 6-1 of the Law of Ukraine "On
the Antimonopoly Committee of Ukraine"
defines certain procedural features of the Com-
mission for Complaints on Violations of Public
Procurement Legislation in the field of public
procurement:

“The form of work of the Commission for
Complaints on Violations of Public Procure-
ment Legislation is meetings held in accordance
with the Regulations of the Commission for
Complaints on Violations of Public Procure-
ment Legislation in the field of public procure-
ment approved by the Antimonopoly Commit-
tee of Ukraine.

Decisions of the Commission (commissions)
for Complaints on Violations of Public Procure-
ment Legislation in the field of public procure-
ment are made by voting by a majority vote
of the members present at its meetings.

Members of the Commission for Complaints
on Violations of Public Procurement Legis-
lation in the field of public procurement have
equal rights to consider issues within the com-
petence of the Commission for Complaints on
Violations of Public Procurement Legislation
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in the field of public procurement, including in
decision-making.

A member of the Commission for Com-
plaints on Violations of Public Procurement
Legislation in the field of public procurement
may not abstain from voting."

These provisions were previously enshrined
in the Regulations of the Permanent Adminis-
trative Board of the Antimonopoly Commit-
tee of Ukraine for Complaints on Violations
of Public Procurement Legislation, which is
a departmental document of the Antimonopoly
Committee of Ukraine. Now some of them are
enshrined in the law of Ukraine. We emphasize
the prohibition of a member of the Commis-
sion for Complaints on Violations of Public
Procurement Legislation to abstain from vot-
ing. Abstaining from voting will be essentially
a waiver of office duty. There is only one case
when the complaints Commissioner may not
take part in the complaint review and deci-
sion-making:

"The Commissioner for Complaints on Vio-
lations of Public Procurement Legislation, who
is a person related to the subject of the com-
plaint or the customer, may not participate
in the consideration and decision-making on
such a complaint and at the time of considera-
tion and decision-making on such a complaint
must be replaced by another Commissioner for
Complaints on Violations of Public Procure-
ment Legislation, appointed by the Chairman
of the Antimonopoly Committee of Ukraine,
or such a complaint may be referred to another
Commission for Complaints on Violations
of Public Procurement Legislation."

It should be noted that these changes are
a positive step to optimize the process of review-
ing complaints about violations of legislation in
the field of public procurement, but their imple-
mentation, as of today, should be better.

Please note that paragraph 5 of Section II
of the Final and Transitional Provisions states:

«5. The Chairman of the Antimonopoly
Committee of Ukraine within three months
from the date of entry into force of this Law
to prepare and submit to the Verkhovna Rada
of Ukraine a report on the selection and appoint-
ment of Commissioners for Complaints on
Violations of Public Procurement Legislation
and the process of creation Commission (com-
missions) for Complaints on Violations of Pub-
lic Procurement Legislation,"

Although the Law entered into force on
March 4, 2021, as of today, the Commissions for
Complaints on Violations of Public Procure-
ment Legislation have not been established,
and appeals continue to be carried out by panels
composed of State Commissioners of the Anti-
monopoly Committee of Ukraine.



3/2022
COMMERCIAL LAW AND PROCESS

4. Conclusions

We hope that the selection of staff for
the positions of the Commissioners for Com-
plaints on Violations of Public Procurement
Legislation will be carried out, and the Commis-
sions for Complaints on Violations of Public Pro-
curement Legislation will work in accordance
with the requirements of current legislation.

With the onset of martial law under the res-
olution of the Cabinet of Ministers of Ukraine
"Some issues of defense and public procure-
ment of goods, works and services under mar-
tial law" as of February 28, 2022, Ne 169 (res-
olution of the Cabinet of Ministers of Ukraine
"Some issues of defense and public procurement
of goods, works and services under martial
law", 2022), new features of public procure-

ment were introduced that affected the process
of appealing against violations of public pro-
curement legislation. It was established that
in martial law, defense and public procurement
of goods, works and services are carried out
without the use of procurement and simplified
procurement procedures defined by the Laws
of Ukraine "On Public Procurement” and "On
Defense Procurement”. Accordingly, the appeal
process and the process of reforming the appeal
body slowed down.

Of course, as of today, many processes
related to public administration reform have
slowed down, but with the end of martial law,
the need for reform will become urgent again,
and the need to implement the announced
reforms will be inevitable.
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OKPEMI ITIPOBJIEMHI IIUTAHH ITPABOBOTO PETYJIIOBAHHA
OCKAPJKEHHA Y COEPI ITIYBJTYHNX 3AKYIIIBE/Ib

Anorauis. Mema — 10CJiKeHHS 3MiCTY BHECEHUX 3MiH JI0 TOBHOBayKEHb AHTHMOHOTIOJIBHOTO KOMi-
Tery Ykpainu y cdepi ockapxeHHs my6aiuHIX 3aKyIiBesb Ta 00IPYHTYBAHHST POMO3UIIIH 00 YAOCKO-
HaJIeHHS TIPOIIECY OCKap KeHHSI.

Memoou docnidxncenns. PoboTa BUKOHAHA HA TI/ICTaBl 3araJbHOHAYKOBUX Ta CHEIalbHIX METO/IB
HAyKOBOTO ITi3HAHHSI.

Pesyavmamu. 1IpoanasizoBaHo 3MiCT HOBeJI 10 YNHHOTO 3aKOHO/IABCTBA Ta 3alIPOIOHOBAHI [TPOIIO-
3UIT 010 YIOCKOHAJIEHHS TIPOLIECY OCKapyKeHHs y cepi myOuiuHuX 3aKymiBesnb. Tak, BUSHAYEHO, 110
[PABOBUIA CTATYC YIIOBHOBAKEHOTO 3 PO3IJISILY CKAPT IIPO OPYIIEHHS 3aKOHOAABCTBA Y cepi myOiuHmx
3aKyIiBeJb MPUPIBHIOETHCS 32 GaraThMa CKJIA[HUKAMU JI0 TIPABOBOTO CTATYCY JIEPKABHOTO YIIOBHOBAKE-
HOTO AHTHMOHOTIOJIBHOTO KOMITeTy YKpaiH!: YIOBHOBAKEHUIT 3 PO3IVISLY CKapr MPU3HAYAETHCS HA CiM
POKIB, He € IepKaBHIM CJIy/KOOBIIEM, BIATIOBIAHO 10 aHTUKOPYIIIIHOTO 3aKOHOAABCTBA Ha HHOTO MOIIN-
PIOIOTHCS AHAJIOTIYHI HOPMH, 1110 1 CTOCOBHO JIeP5KABHOTO YIIOBHOBAKEHOTO, MA€ TOM Ke PiBeHb OI/IATH IIpa-
1i. [Ipore okpim, 3BMUaiiHo, pisHuUX cep KOMIIETEHIli BKa3aHNX T0CAA0BUX 0Ci0, CYTTEBOIO BiMIHHICTIO
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iXHBOTO MPABOBOTO CTATYCY € MOPSIOK MPU3HAYEHH i 3BiJbHEHHS YIIOBHOBAKEHOTO 3 PO3IJILY CKapr
PO MOPYIIEHHS 3aKOHOABCTBA Y chepi MyONivHIX 3aKyHiBeb. YIOBHOBAKEHI 3 PO3IIISILY CKapT 1o
HOPYIIEHHS 3aKOHOAABCTBA Y cepi myOIiuHIX 3aKyIiBeIb IIPU3HAYAIOTHCS HA MOCAILY Ta 3BLILHSAIOTHCS
3 mocazu [0J10B010 AHTIMOHOTIONIBHOTO KOMITETY YKpaiHu, TO/I SIK Jiep:KaBHi yITOBHOBaKeHi AHTUMOHO-
TIOJTBHOTO KOMITETY MTPU3HAYAIOTHCS HA TTOCATH Ta 3BITBHSIOTHCA 3 TTocas [Ipesnaentom Yrpainn.

Bucnoexu. 3anpoBaKEHHS TT0CA/IM YIIOBHOBAXKEHOTO 3 PO3IJIS/LY CKapT TIPO TIOPYIIEHHS 3aKOHO/IAB-
crBa y cdepi myOIivHIX 3aKyI1BEb € TO3UTHBHUM KPOKOM 3 PO3BHUTKY [IPABOBOTO PETYJIIOBAHHSI [IPOLECY
OCKapsKeHHsl y 1l cdepi, mpore noTpeGyoTh yIOCKOHAIEHHS Ta PO3BUTKY HOPMHU TIPO [IPABOBUIi CTATYC
Ta MOPSAIOK IIPUHAYCHHST Ta 3BLIbHEHHSI X OCAI0BUX 0OCi0.

KimouoBi cioBa: pehopMyBaHHs CHCTEMH IIPABOBOTO PETYJIIOBAHHS, 3aXUCT €KOHOMIUHOI KOHKYPEH-
11i{, aHTUMOHOIIOJIbHE peryJoBaHHs, Komicist 3 posriisily cKapr 1po 1mopyIIeHHsl 3aKOHOIABCTBA y ce-
pi myGUIiYHAX 3aKyIIiBesb, YIOBHOBAKEHUI 3 PO3IJISILY CKapT 1IPO MOPYIIEHHs 3aKOHOAaBCTBa y cepi
1y 6JIIYHIX 3aKYITiBeEJb.
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ANALYSIS METHODOLOGY OF ADMINISTRATIVE
AND LEGAL SUPPORT FOR INTELLECTUAL
PROPERTY AND INVESTMENT PROTECTION

Abstract. Purpose. The purpose of the article is to identify methods of a comparative legal anal-
ysis of Ukraine, the EU Member States and North America regarding the administrative and legal
support for intellectual property and investment protection.

Results. The article considers scientific perspectives on problematic issues of legal science meth-
odology, definition and introduction of methodological analysis and methods of scientific knowl-
edge in the process of research of support for intellectual property and investment protection. It is
found that the study of the administrative and legal support for protection of intellectual property
rights and investments requires scientific understanding, which is impossible without the analy-
sis of the methodological basis of the study. To this end, the article analyses general philosophical,
general scientific and special methods of knowledge of legal phenomena, enabling the assessment
of the current status of administrative and legal support for protection of intellectual property
and investments. It is determined that the content and structure of the scientific method can be rep-
resented variously by main stages as follows: the analysis of the problem situation, proposal concern-
ing a problem design, substantiation and formulation of the problem, concretisation of the problem
in tasks, proposal concerning a primary assumption, working and expanded hypothesis; justification
of a hypothesis by establishing its empirical verifiability, theoretical validity, logical validity, accu-
racy and reliability; development of a pilot study programme; selection of procedures and technical
means; conducting research, collecting and processing observation and measurement data; com-
paring empirical data with the contents of the proposed hypothesis, its acceptance, modification
or rejection; formulating unsolved tasks and scientific problem. Evidently, the holistic structure
of the scientific method includes the initial principles and ideas of management, material and ideal
experimental operations, as well as the rules and norms of cognitive activity.

Conclusions. 1t is concluded that the methods are related and closely interact, as well as for-
mulate the basis of the analysis methodology in the course of studying the administrative and legal
support for intellectual property and investment protection. The combination of different research
methods allows describing the public activity in the field of the administrative and legal support for
intellectual property and investment protection, as well as the solution of specific problems in this
field not only at the national, but also at the international level.

Key words: investments, intellectual property, method, methodology, protection, comparative
legal analysis, subject matter.

1. Introduction

In democratic legal countries with market
economies, intellectual property and invest-
ment occupy an important place in the State
and civil society system. The former is the basis
for social and economic progress, the latter
supports this process. They are interrelated in
many fields.

Accordingly, such an important aspect
of social relations cannot remain outside law.

© V. Bukovskyi, 2022

The static scope of such regulatory mechanism
is private law. However, in the evolution of legal
protection of values in question, the provi-
sions of public law, primarily administrative
and financial law, are of importance.

However, as domestic experience shows,
the protection of intellectual property rights
and investment protection are at an inadequate
level, which is a leading factor in the low stand-
ard of living of citizens, because good and sig-
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nificant investments in the domestic economy
almost do not come. Without them neither
decent wages for workers, nor success for busi-
ness, nor increase of gross domestic product
of the Ukrainian economy are possible.

In other words, addressing the issue
of intellectual property rights and investment
protection will directly improve the well-being
of citizens.

The comparative legal analysis of Ukraine,
the EU Member States, and North America
regarding the administrative and legal support
for intellectual property and investment pro-
tection was under focus by domestic admin-
istrative law scholars, such as V. Halunko,
P. Dikhtievskyi, A. Zamryha, A. Ivanysh-
chuk, O. Kuzmenko, M. Loshytskyi, D. Pav-
lov, O. Pravotorova, A. Chubenko, O. Yunin,
and others. However, they did not directly
address the issues that we proposed, analysing
more general, special or related challenges.

2. Approaches to the definition of the con-
cept “method”

The administrative and legal support for
protection of intellectual property and invest-
ments in various forms of manifestation (sci-
entific, law enforcement, law-making, etc.) is
determined by a number of factors. The result
depends not only on who acts (the actor) or what
it is focused on (the object), but also on how
this process occurs, what methods, techniques,
means are used. That is, the basis for the further
development of knowledge on the administra-
tive and legal support for intellectual property
and investment protection should be the meth-
odology of jurisprudence, the gnoseological ori-
entation of which concludes the methodological
sense, defining the development and application
of methodological tools to ensure the effective-
ness of law.

Therefore, concepts “method” and “meth-
odology” can be defined as follows. According
to the dictionary of foreign words, method
(from Greek methodos): 1. The way of under-
standing the phenomena of nature and social
life; technique. 2. The practice or system
of practices applied in any field of activity
(science, production, etc.) (Bilodid, 1972). In
other words, the method in the broadest mean-
ing of the word is the manner of actor’s perfor-
mance in any form.

The main function of the method is to inter-
nally organise and regulate the process of cog-
nition or practical transformation of any object.
Therefore, the method (in one form or another)
is reduced to a set of certain rules, techniques,
ways, norms of cognition and action. It is a sys-
tem of instructions, principles, requirements
that should guide the solution of a specific
task, achievement of a certain result in a par-
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ticular field of activity. It disciplines the search
for truth, enables (if correct) to save strength
and time, to move to the goal in the shortest
way. Sincere method serves as a compass by
which the actor of knowledge and action makes
his way, allows to avoid mistakes (Birta, Burhu,
2014, p. 19).

Therefore, the method of science is a bal-
anced system of empirical and theoretical levels
of research developed by the scientific commu-
nity, enabling to receive and generalize gradu-
ally new scientific knowledge from facts to laws
and theories.

In a more general form, the content
and structure of the scientific method can
be represented by main stages as follows:
1) the analysis of the problem situation, pro-
posal concerning a problem design, substantia-
tion and formulation of the problem, concretisa-
tion of the problem in tasks; 2) making an initial
assumption, working and expanded hypothesis;
3) justification of a hypothesis by establishing
its empirical verifiability, theoretical valid-
ity, logical validity, accuracy and reliability;
4) development of a pilot study programme;
selection of procedures and technical means;
5) conducting research, collecting and process-
ing observation and measurement data; compar-
ing empirical data with the contents of the pro-
posed hypothesis, its acceptance, modification
or rejection; 7) formulating unsolved tasks
and scientific problem. Evidently, the holis-
tic structure of the scientific method includes
the initial principles and ideas of management,
material and ideal experimental operations, as
well as the rules and norms of cognitive activity.

The main purpose of any method is on
the basis of the relevant principles (require-
ments, regulations, etc.) to ensure the success-
ful solution of certain cognitive and practical
problems, the growth of knowledge, the optimal
functioning and development of certain objects
(Birta, Burhu, 2014, p. 20).

To sum up, the formulation of the scientific
method adopts terms and concepts such as:
the principle is the starting point of any scien-
tific system, theory, ideological direction (Bilo-
did, 1972); the imperative is an unconditional,
categorical requirement, concretising principle
(Bilodid, 1972); operation is research action in
solving the problem; procedure is a set of opera-
tions connected and ordered.

3. Approaches to the definition of “meth-
odology”

Meanwhile, the methodology of scientific
research means a set of principles, means, meth-
ods and forms of organisation and conducting
scientific study of the problem. The methodol-
ogy is endowed with a research apparatus, which
includes: principles of organisation and conduct
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of scientific research; different methods of scien-
tific research and ways of its conduct; concep-
tual and categorical basis of scientific research,
such as relevance, topicality, object, subject
matter, purpose, tasks, scientific novelty, heuris-
tic value, theoretical and practical significance
(Yurynets, 2011, p. 14).

According to PM. Rabinovych, the meth-
odology should be understood as, on the one
hand, a system of approaches and methods,
ways and means of scientific research, and, on
the other hand, a study (theory) on their use
in the study of State legal phenomena (Rabi-
novych, 1995, p. 82).

S. Kalambet advocates this perspective, sup-
plementing that the main purpose of the meth-
odology of science is to study the means, meth-
ods and techniques of scientific research,
thanks to which the actor of scientific study
receives new knowledge about reality. Meth-
ods and techniques enable the actor to perform
certain actions to achieve the goals set that can
be both practical and theoretical. The method-
ology of science considers the most significant
specificities and features of research methods,
that is, reveals these methods by their gen-
erality and depth, as well as by levels of scien-
tific knowledge (Kalambet, Ivanov, Pivniak,
2015, p. 38).

We agree with the statement that methodol-
ogy is a type of rational-reflective consciousness,
aimed at studying, improving and constructing
methods, and the concept of “methodology” has
two main meanings: first, it is a system of cer-
tain rules, principles and operations applied in
a particular field of activity (in science, politics,
art, etc.); second, it is a doctrine of this system,
the general theory of the method (Konverskyi,
2010, p. 25).

Consequently, the study of the administra-
tive and legal support for intellectual property
and investment protection within the general
theory of law is possible through the principles
and methods of knowledge developed in science.

In his thesis, V. Senuta determines that
the research methods of the legal aspects of intel-

lectual property include: philosophical (dialec-
tical, metaphysical), general scientific (system,
structural, historical, sociological, ascent from
concrete to abstract and from abstract to concrete,
etc.), as well as special (comparative legal, legal
hermeneutics, etc.) (Seniuta, 2018, pp. 34—35).

Asnoted above, dialectical and metaphysical
methods are used among philosophical and ide-
ological ones. For example, a dialectical method
enables to study the essence of the administra-
tive and legal support for intellectual property
and investment protection, to clarify its nature,
to establish the sequence of stages, interrelation
of elements and their development.

General scientific methods, such as sys-
temic methods, provide a holistic, consistent
vision of the administrative and legal frame-
work for the protection of intellectual property
and investment.

With regard to special methods, the compar-
atively legal one enables to compare ways of set-
ting the administrative and legal support for
intellectual property and investment protection
and to establish the peculiarities of their mani-
festation in different legal systems of the world.

That is, the dialectical method, system
method, and comparative-legal method ena-
ble to understand the methodology in the field
of the administrative and legal support for pro-
tection of intellectual property and investments
as a comprehensive system category, cover-
ing a sufficient theoretical and practical level
of law-making and law enforcement.

4. Conclusions

It is concluded that the methods are related
and closely interact, as well as formulate the basis
of the analysis methodology in the course
of studying the administrative and legal support
for intellectual property and investment pro-
tection. The combination of different research
methods enables to describe the public activity
in the field of the administrative and legal sup-
port for intellectual property and investment
protection, as well as the solution of specific
problems in this field not only at the national,
but also at the international level.
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METO/IOJIOTTSI AHAJII3Y AIMIHICTPATUBHO-IIPABOBOTO
3ABE3NEYEHHS OXOPOHU IHTEJEKTYAJIBHOI BJACHOCTI
TA IHBECTHUIIIA

Awnoranisi. Mema. Meta ctaTTi oJisirac y BUSHA4eHHI METO/IIB 3/[IIICHEHHS TOPIBHAIBHO-TTPABOBOTO
aHamisy Yipainu, kpain-yuactuuips €C Ta [liBHiYHOT AMEPHKH 1010 aAMiHICTpaTHBHO-TIPaBOBOTO 3a6€3-
Tle4yeHHsT OXOPOHU IHTEIEKTYaTbHOI BJACHOCTI Ta iIHBECTHUIIIH.

Pesynvmamu. Y cTarTTi posIisSfalOThCs HAYKOBI OIS Ha TPOOJIEMHI TUTAHHS METOAOJOTI 10pH-
JIMYHOI HAYKH, BU3HAYEHHS Ta 3aCTOCYBAHHA METO/IOJIOTIYHOTO aHAJII3Y Ta METO/IiB HAYKOBOTO Ii3HAHHS
y TIpoIieci MOCTI/KEHHS a[MiHICTPaTHBHO-TIPABOBOTO 3a0e3TEYCHHST OXOPOHU TPaBa iHTETEKTYaTbHOI
BJIACHOCTI Ta IHBECTHULiH. 3'COBAHO, IO AOCIIFKEHHS aIMiHICTPATUBHO-IIPABOBOTO 3a0e3IECUCHHSI 0X0-
DOHU TIPaBa iHTeNeKTyIbHOI BIACHOCTI Ta iIHBeCTHIIIll OTPeOy€e HAYKOBOTO OCMUCJIEHHSI, SIKE HEMOJKJIMBE
Ge3 3ailicHeHHs1 aHaJIi3y METOI0JIOTIYHOT OCHOBU JOCHIIZKEHHs. 3 1[I€0 METOIO MPOaHaNI30BaHO 3arajib-
Ho(inocodChKi, 3araIbHOHAYKOBI Ta CIEIialbHi METO/IM THI3HAHHS MTPABOBKX SIBUIIL, 32 JIOIIOMOTOIO SIKUX
GyJia 311iliCHEHa OI[IHKA CYYaCHOTO CTaHy a/IMiHICTPATHBHO-TIPABOBOTO 3a0€31eYeHHS] OXOPOHU IHTEJIEKTY-
aJTbHOI BJACHOCTI Ta iHBecTHIlill. Busnaueno, 1o 3mMicT Ta CTPYKTYpY METOLY HAyKN MOKHA BapiaTHBHO
VSBUTH TAKMMU OCHOBHUMU €TAllaMU, SIK: aHAJIi3 IPOOJIEMHOI CUTYaIlil, BUCYBaHHS POOJIEMHOTO 331y MY,
o0rpyHTYBaHHsI Ta (GOpMYJIIOBaHHsI IPOOJIEMHU, KOHKPETH3AIIis TPOOJIEMH Y 3aBIAHHSIX; BICYHEHHS [I€P-
BUHHOTO IPHITYIIEHHsT, POO0YOT Ta PO3TOPHYTOI MOTE3H; OOTPYHTYBAHHSI MTIOTE3H IIUISIXOM BCTAHOBJICH-
Hst 1i eMIipUYHOI 11epeBipsIbHOCTI, TEOPETUYHOI OOIPYHTOBAHOCTI, JIOTTUHOI CIIPOMOKHOCTI, ICTHHHOCTI
Ta JIOCTOBIPHOCTI; PO3POOKA MPOrpaMil €KCIIEPUMEHTATILHOTO JOCIIIZKEHHs, BUOIP MPOIEAYP Ta TeXHIiY-
HUX 3aC00iB; MPOBEACHHST JOCIIIKEHD, 30Upantst Ta 06poOKa JAHUX CHOCTEPEKEHHsT T BUMIPIOBAHb;
TIOPIBHSIHHS eMITiPIYHUX JIJAHNX 31 3MiCTOM 3aITPOTIOHOBAHOI TIMIOTE3H, il TPUHHATTS, TOOTIPAIIOBAHHS UH
BigKIIaHHs; GOPMYIIOBaHHS HEBUPINIEHNX 3aBaHb Ta HOBOI HAyKOBOI Ipobemu. Sk 6aunmo, y mimicHy
CTPYKTYPY HAYKOBOTO METO/IY BKJITIOUAIOTHCS BUXi/IHI TPUHITAITY Ta KEPiBHI ifiel, MaTepiabHi Ta ifeanbHi
JIOCJTTiTHI OTIepallii, a TAKOK TIPaBUJIa Ta HOPMU ITi3HABATBHOI [iSIITbHOCTI.

Bucnoeku. 3po6JieHO BUCHOBOK, 1[0 METOJU TICHO B3aEMOJIIOTH Ta MOB'si3aHi MiK CO60I0, & TAKOK
CTAHOBJISITH OCHOBY METO/I0JIOTIT aHAMI3y IOCIIUKEHHS aMIHICTPATHBHO-IPABOBOTO 3a0€3MEUCHHsT 0X0-
POHM IHTEJEKTYaJIbHOI BIACHOCTI Ta iHBecTHIiil. [loenanns pisHUX MeTOAIB AOCTI/KEHHS A€ 3MOTY
oXapakTepusyBaTu 1yOJiYHy HisJbHICTb y cepi aaMiHiCTPaTUBHO-IPABOBOTO 3a0e3MeYEeHHS OXOPOHH
IHTeIeKTyaIbHOI BJACHOCTI Ta iHBECTHUIIH, a TaKOXK BUPILIEHHS KOHKPETHUX 1pobseM y 1iii cdepi He
JIuIIIe Ha HAIlIOHATbHOMY PiBHI, ajie H MisKHapOTHOMY.
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ACTORS OF PERSONNEL POLICY IN BODIES OF
THE NATIONAL POLICE OF UKRAINE: CONCEPT,
CHARACTERISTICS, CLASSIFICATION

Abstract. Purpose. The purpose of the article is to generally characterise the actors of person-
nel policy in the bodies of the National Police of Ukraine, to determine their general and special
characteristics, to outline their system, to differentiate various criteria, as well as to reveal their
place and role in the administrative and legal mechanism for making personnel policy in the bodies
and units of the National Police of Ukraine.

Results. Various scientific definitions of “actors of personnel policy” are analysed, and their
advantages and disadvantages are underlined. In addition, the characteristics inherent in all actors
of the personnel policy of the National Police of Ukraine, without exception, and the characteristics
of the system of such actors as a single and integral element are determined. The author formulates
an original definition of the concept of “the system of actors involved in making personnel policy in
the bodies of the National Police of Ukraine”, as well as justifies the expediency of including indi-
vidual constituent elements in such a system. Multilevel classification of actors involved in mak-
ing personnel policy in bodies of the National Police of Ukraine, based on criteria, such as a place
of personnel policy in the bodies of the National Police of Ukraine in the general political struc-
ture of the State, the scope of competence, nature and specificity of tasks and functions, the nature
of the relationship between the actors of personnel policy and the objects of their impact. The anal-
ysis reveals conceptual shortcomings in the organisation of the system of personnel policy actors in
the bodies of the National Police of Ukraine, which negatively affect the quality of personnel policy,
and markedly reduce the effectiveness of its implementation.

Conclusions. Most heads of territorial and other structural bodies and subdivisions of the police
make their own “adjustments” in the personnel policy, which, on the one hand, allow for the local
and regional interests and needs of such bodies and units; on the other hand, they create unequal con-
ditions for the recruitment and performance of police officers (including subjective appointments).
Moreover, the situation is aggravated by the large turnover of senior staff and, consequently, the fre-
quent change in the direct (local) conditions of service in a police body (unit).

Key words: State powers, general and special competence, personnel policy in the bodies
of the National Police of Ukraine, legal and regulatory mechanism, organisational and functional
independence, the system of personnel policy actors in the bodies of the National Police of Ukraine,
actors of general and special competence, actors of personnel policy.

1. Introduction

Actors are one of the basic elements of per-
sonnel policy in the bodies of the National
Police of Ukraine (hereinafter referred to as
the NPU). They determine the effectiveness
of the mechanism for making personnel policy
in police bodies and units, as well as the com-
pleteness and quality of its administrative
and legal regulatory framework. However,
despite the position of the actors in the struc-
ture of personnel policy, the scientific litera-

© R. Horiachenko, 2022

ture has not yet developed a unified definition
of the concept, the features of such actors have
not been defined, nor has a universal classifi-
cation of them been developed. To a greater
extent, this situation is due to the fact that
scientists tend to focus on the characteristic
of the administrative and legal status, the scope
of competence, rights and duties of individ-
ual actors of personnel policy, while ignoring
the importance of their concerted action as
a coherent system of interrelated elements.

1
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In our view, this approach is wrong. Indeed,
in today’s environment, the effectiveness
of personnel policies, rightly recognised as
one of the main areas of the reform of the bod-
ies of the NPU, depends on the coordination
and coherence of all actors concerned, as well
as the orientation of their activities towards
the common goal such as formation, preserva-
tion, development and management of person-
nel capacity of the police.

Therefore, the purpose of the article is to
generally characterise the actors of personnel
policy in the bodies of the NPU, to determine
their general and special characteristics, to
outline their system, to differentiate various
criteria, as well as to reveal their place and role
in the administrative and legal mechanism for
making personnel policy in the bodies and units
of the NPU.

2. Actors of personnel policy in the bodies
of the National Police of Ukraine

The literature review reveals that today sci-
entists interpret the concept of “actors of per-
sonnel policy” in different ways. For example,
in some cases such actors are considered as
“bearers of certain (defined in the legal field)
powers, rights and duties on development
and implementation of personnel policy” (Kop-
tiev, 2006, p. 37; Kovbasiuk, Vashchenko,
Surmin, 2012, p. 65; Korolenko, Yurochko,
2018, p. 11); in others, as “bodies and officials
that according to the legislation, are partici-
pants in management relations, are vested with
certain powers and functions in the field of per-
sonnel management, are able to implement them
and are legally liable” (Klochko, 2012, p. 140).

A word-for-word analysis of the above-men-
tioned definitions suggests that scientists iden-
tify the main features of the actors of personnel
policy as follows: the granting of certain powers;
certain rights and duties; the legal and regula-
tory mechanism for activities; capacity to assume
legal liability. However, we do not advocate this
approach, and we believe it is appropriate to
make a few criticisms of it. First, these features
do not reveal all the specifics of the legal status
of the actors of personnel policy in the bodies
of the NPU. Second, some of the above top-
ics need to be clarified (in particular, in terms
of specifying the nature of the powers) or
unified (for example, the use of the category
of “competence” instead of “rights and duties”).
Third, highlighting some traits seems inappro-
priate at all (first of all, it concerns “legal liabil-
ity”), while the really important traits are not
mentioned.

Our research allows for concluding that it
would be appropriate to identify main features
that are common to all personnel policy actors
in the bodies of the NPU without exception.

12

First, personnel policy actorsin the NPU are
vested with State powers to make such policies.
Unfortunately, the limited scope of this article
does not allow us to fully describe the nature
of State powers. But this is not an urgent need,
as the topic is sufficiently detailed in modern
scientific publications. However, it should be
noted that today most administrators charac-
terise such powers as “executive-managerial”
(Yevdokymov, 2020, p. 64), which, among other
things, involve the application of “power influ-
ence of public administration on subordinate
actors” (Levchenko, 2019, p. 50). This char-
acteristic once again confirms the expediency
of attributing activities in making personnel
policy to public administration and its coverage
by all its features.

Second, personnel policy actors in the NPU
have clearly defined fields of competence for
making such policies. These are the rights
and duties vested to each of the personnel policy
actors, which together constitute the content
of their activities in this field. Each actor has its
own competence in the field of making personnel
policy, a unique set of rights and duties. Moreo-
ver, the nature of such competence allows to dis-
tinguish separately actors of “general and spe-
cial” competence (Hlushchuk, 2019, p. 311).

Third, the powers, competencies, tasks
and functions of personnel policy actors in
the bodies of the NPU are enshrined in the rel-
evant legal framework. The legal and regula-
tory mechanism is a common feature of person-
nel policy in general, which is manifested in
the activities of the actors who make it. Vest-
ing such actors with State powers provides for
strict legal and regulatory framework for their
activities, as well as the mandatory establish-
ment of legal liability for failure to perform or
improper performance of their duties, as well as
abuse of authority or influence.

Fourth, personnel policy actors in
the NPU are active participants in human
resources processes. Making personnel policy
is a complex, multi-stage, broad-based pro-
cess. Therefore, the successful implementation
of its tasks requires the active and focused
action of all the actors involved. Moreover,
the passivity of any actor significantly reduces
the effectiveness of personnel policy in gen-
eral, and sometimes can even undermine all
the results achieved.

Above, we have analysed only the most signif-
icant features of the actors of personnel policy in
the bodies of the NPU. However, we believe that
this analysis is not suflicient to reveal their place
and role in the mechanism for making such poli-
cies. It is also important to identify the features
that characterise the entire system of such
actors as a single and integral element.
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Primarily, the actors involved in making
personnel policies in the bodies of the NPU
are not just a set of certain bodies and officials,
but their holistic and comprehensive system.
Therefore, it has all the features of system for-
mations, including: the presence of separate ele-
ments; the integrity, unity and relative auton-
omy of such parts; the presence of an internal
structure (separate subsystems); interlinkages
between all parts of the system as well as with
the environment.

The next feature of the system of actors
in making personnel policy in the bodies
of the NPU is that the activities of all actors
aimed at achieving a common goal. While each
actor has specific goals and objectives for human
resources management, they are ultimately all
combined for the sole purpose of shaping, main-
taining, developing and managing the human
resources capacity of the NPU.

The system of actors involved in making
personnel policy in the NPU is hierarchical.
As is known, personnel policy in the NPU, on
the other hand, is directly implemented at sev-
eral organisational levels, that is, at the State,
regional and local levels, as well as at the level
of the central police administration, territorial
and interregional territorial bodies of the NPU;
on the other hand, is directly implemented
at several organisational levels, such as
the State, regional and local levels, as well as
at the level of the central police administration,
territorial and interregional territorial bodies
of the NPU bodies, individual bodies, units,
institutions and organisations of the police.
Therefore, the degree of participation of each
actor in making personnel policy, as well as
the list of its tasks and functions in this field
should correspond to the place that it occupies
in the appropriate hierarchical structure.

Moreover, two features of the system
of actors in making personnel policy in the bod-
ies of the NPU are closely related to the feature
mentioned above. First, this is a clear managerial
relationship between such actors. Traditionally,
within such hierarchical structures, scholars
distinguish relationship of power and subordi-
nation, as well as of subordination and coordina-
tion. In addition, they are common to the system
of personnel policy actors in the NPU, which
are closely linked and interlinked. Second,
there is the organisational and functional sepa-
ration of the actors involved in making person-
nel policy in the bodies of the NPU, both from
each other and from other of public adminis-
trators. Despite clear subordination, all per-
sonnel policy actors in the NPU are relatively
independent of each other. This allows them to
decide independently questions and to choose
the forms and methods of their tasks.

Another feature of the system of personnel
policy actors in the NPU is the coordination
of their activities. This feature is of particu-
lar importance because a significant number
of actors that are not subordinate to each other
have been involved in making personnel policy
in the bodies of the NPU: from the President
of Ukraine to an employee of the personnel
support unit of the police body. They all have
different scope of powers and perform different
tasks and functions. Objectively, there can be
no subordination relationship between them.
Therefore, to successfully achieve the over-
all goal and objectives of the personnel poli-
cies of the NPU requires a well-coordinated
approach.

Thus, relying on the identification of the fea-
tures of actors involved in making personnel pol-
icy in the bodies of the NPU, as well as the anal-
ysis of the features that characterise the system
of such actors, we can propose the author’s defi-
nition as follows: The system of actors involved
in making personnel policy in the bodies
of the NPU is a coherent, hierarchical, complex
and coordinated system of interrelated, subor-
dinate and functionally separate actors, such as
bodies and officials that are active participants
in personnel processes, the State powers, com-
petences, tasks and functions thereof in making
personnel policy in the bodies of the NPU have
appropriate legal and regulatory framework
and activities thereof are aimed at achieving
the overall goal and objectives of such policy.

In view of a large number of different legal
statuses, powers and areas of competence
of bodies and officials included in the system
of actors for making personnel policy in the bod-
ies of the NPU now, there is a need to classify
them into separate groups according to different
specificities. This approach will not only reveal
the role of each actor in making personnel pol-
icy in the bodies of the NPU, as well as identify
promising ways to increase the effectiveness
of their activities in this field.

It is most appropriate to classify all actors
involved in making personnel policies in
the NPU according to several criteria.

First, depending on the position of the per-
sonnel policy in the bodies of the NPU in
the general political structure of the State,
the actors involved in making such a policy
may be at different hierarchical levels: 1) Actors
involved in making the State personnel pol-
icy (President of Ukraine, Verkhovna Rada
of Ukraine); 2) Actors involved in making
the personnel policy of executive authorities
(Cabinet of Ministers of Ukraine, National
Agency for Civil Service of Ukraine); 3) Actors
involved in making the personnel policy
of the Ministry of Internal Affairs (Minister
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of Internal Affairs of Ukraine, Personnel Depart-
ment of the MIA); 4) Actors involved in mak-
ing personnel policy in the bodies of the NPU
(Head of the NPU, Human Resource Depart-
ment); 5) Actors involved in making the per-
sonnel policy of the bodies, enterprises, insti-
tutions, organisations belonging to the police
system (heads of the relevant structural units,
their personnel units).

Second, depending on the competence, all
actors involved in making personnel policy in
the NPU can be grouped into: 1) Actors whose
competence extends to all bodies of the NPU
(central level); 2) Actors whose competence is
limited to a certain territory (regional and local
level); 3) Actors whose competence extends to
a specific body, a police unit (object level).

Third, depending on the nature and speci-
ficity of the tasks and functions of the actors
involved in making personnel policy in the bod-
ies of the NPU, they can be differentiated into
actors of general and special competence. The
former has wide-ranging powers to regulate
personnel actions within the bodies and units
of the NPU (Personnel Department of the MIA,
Human Resources Department of the NPU). The
latter, on the contrary, performs only separate,
highly specialised tasks and functions (select
candidates for police service, or are responsible
for the training, retraining and advanced training
of police officers, etc.).

Fourth, depending on the nature
of the relationship between personnel policy
actors and the objects on which their influence
is directed, internal and external actors can be
identified. The first group includes all actors
within the NPU system. Consequently, their
powers in making personnel policy are inter-
nal, and among the actors of personnel policy
subordination relations prevail. For example,
these actors are the heads of the police, heads
of bodies, units, police institutions, the Human
Resources Department of the NPU. In contrast,
the actors in the second group are organisa-
tionally separate from the police, that is, they
are not part of the NPU system. These are, for
example, the President of Ukraine, the Cabinet
of Ministers of Ukraine, the VRU and others.

The next issue to be addressed in this scien-
tificarticle concerns the identification of the sys-
tem of actors involved in making personnel
policies in the NPU. The analysis of the cur-
rent legislation and the practice of the bodies
of the NPU enables to conclude that today
the actors involved in making personnel pol-
icy in the bodies of the NPU are: 1) the Pres-
ident of Ukraine; 2) the VRU; 3) the Cabinet
of Ministers of Ukraine; 4) the National Agency
of Ukraine for Civil Service; 5) the MIA
of Ukraine, in particular through the Minis-
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ter of Internal Affairs of Ukraine, Personnel
Department of the Ministry of Internal Affairs
of Ukraine and other structural units of the MIA
of Ukraine; 6) the NPU, inter alia, through
the Head of the NPU, the Human Resources
Department of the NPU and other units
of the Central Police Administration; 7) heads
of bodies, units and institutions of the NPU
and their Human Resources Units; 8) educa-
tional institutions and research institutions
of the MIA and NPU; 9) other specialised
bodies and institutions of the NPU; 10) local
government bodies, trade union organisations
and other public actors.

3. Shortcomings of personnel policy in
the bodies of the National Police of Ukraine

A review of the statistics, analytical refer-
ences and practices of the above-mentioned
actors enables to identify several conceptual
shortcomings in the organisation of their
activities, which have a negative impact on
the quality of personnel policy in the bodies
of the NPU, as well as significantly reduce
the effectiveness of its implementation.

First, the dispersal of powers in the field
of making personnel policy in the bodies
of the NPU among a significant number
of “external” actors that have not only dif-
ferent legal status, but also organisationally
and functionally are not subordinate to each
other. For example, the so-called “external”
actors, such as bodies and officials that are not
part of the NPU or the MIA of Ukraine, have
a significant number of rights and duties in
the field of personnel management in the NPU.
This situation leads to several negative conse-
quences, starting from the stalling of certain
personnel policies (including due to the ina-
bility to provide them with adequate financial,
logistical, resource and other support) and to
the establishment and strengthening of police
dependence on political decisions.

In order to eliminate or at least minimise
the negative consequences of this situation, in
our opinion, it is necessary to take a number
of organisational and legal measures, such as:
to review the content and nature of the powers
vested in “external” actors involved in making
personnel policy in the bodies of the NPU; to
exclude from the list of such powers those,
the implementation of which makes the police
(or their leaders) dependent on certain political
actors; to limit as much as possible the powers
of “external” actors, focusing on monitoring
and supervising making personnel policies
in the NPU; all rights and powers granted to
“external” actors should be provided with cor-
responding duties aimed at balancing influence
and preventing undue pressure (primarily polit-
ical) on police bodies, etc.
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Second, the absence of a coherent log-
ical structure of “internal” actors involved
in making personnel policy in the bodies
of the NPU. As can be seen from the system
of actors involved in making personnel policies
in the NPU bodies, a very wide range of bod-
ies, units and officials of the NPU are involved
in the implementation of certain policies. Of
course, such “specialisation” of personnel work
has a number of advantages, such as improving
the quality, promptness, proficiency of its imple-
mentation. However, it has serious shortcom-
ings, such as the lack of proper communication
and interaction between the actors of “general”
and “special” competence in making personnel
policy in the bodies of the NPU that is a par-
ticular concern. That is why, even with high
efficiency in the performance of individual
tasks and functions in human resources man-
agement, the overall objective of the personnel
policy may remain unfulfilled. This is because
the NPU Human Resources Units are not yet
ready to assume full responsibility for the effec-
tive implementation of personnel policies, that
is, they cannot guarantee a high quality of selec-
tion and deployment of police personnel.

In our view, this shortcoming can be reme-
died only by a number of structural and organ-
isational measures, in particular: to review
the general system and structure of “internal”
actors involved in making personnel policy in
the bodies of the National Institute of Edu-
cation, to take measures for its optimisation
and unification, liquidation of actors, respon-
sible for making only certain areas of personnel
policy and not for ensuring the performance
of other tasks and functions of the police (with
the transfer of their powers to actors of “general
competence”); to review unify the personnel
powers of “internal” actors, exclusion of pow-
ers, duplicated or involving the application
of different mechanisms of their implementa-
tion; to define and regulate clear responsibili-
ties of actors for the effectiveness and quality
of the implementation of various personnel
policies.

Third, the lack of proper communica-
tion and interaction between the different
actors involved in making personnel policies
in the bodies of the NPU. As we have noted
above, there are many subordination and coor-
dination relations between such actors that
should ensure that the core tasks and func-
tions of the NPU bodies and units are carried
out in a clear and uniform manner. However,
due to a number of managerial and organisa-
tional factors, this is not the case. Most heads
of territorial and other structural bodies
and subdivisions of the police make their own
“adjustments” in the personnel policy, which, on

the one hand, allow for the local and regional
interests and needs of such bodies and units;
on the other hand, they create unequal con-
ditions for the recruitment and performance
of police officers (including subjective appoint-
ments). Moreover, the situation is aggravated
by the large turnover of senior staff and, conse-
quently, the frequent change in the direct (local)
conditions of service in a police body (unit).

In order to address this shortcoming,
we believe that a number of organisational
and operational measures should be taken,
including: to ensure the integrity and unity
of personnel policies in all bodies and units
of the NPU; to develop, implement and moni-
tor rigorous adherence to standardised and har-
monised personnel policies and programmes; to
maximise personnel functions within the NPU
Human Resources Management Units (at all
stages of the personnel cycle: from career guid-
ance to pensions for persons dismissed from
police service); to limit the subjective powers
of police heads in staffing of subordinate units;
to expand the coordinating functions of the Per-
sonnel Department of the MIA of Ukraine in
the implementation of the main areas of person-
nel policy in subordinate bodies and subdivi-
sions of the police, etc.

Fourth, shifting the focus of the work
of the actors responsible for implementing
personnel policy in the bodies of the NPU to
the performance of statistical, accounting,
recording functions. If the review of the pow-
ers, rights and duties of the actors directly
involved in the implementation of personnel
policies in the bodies of the NPU reveals that
most of them are limited to accounting, regis-
tration and monitoring tasks. However, back
in 2002, N.P. Matiukhina in her dissertation
research drew attention to the fact that “per-
sonnel departments... can only marginally claim
the role of a staff management tool”, as well as
underlined the expediency of reorientation
of their activities to the performance of “inform-
ative, analytical and organisational” functions
(Matiukhina, 2002, p. 141). Almost 20 years
have passed since then, but the situation has
hardly changed. Nowadays, most of their work-
ing time, human resources employees, as before,
process and registrate personnel documents,
prepare draft orders on personnel, formulate
and issue various certificates, prepare reports for
managers. With this approach, it is unlikely that
they will be able to achieve the main objective
of personnel policy, which is to establish, main-
tain, develop and manage the human resources
capacity of the police bodies and units.

The above points to the need to take
a number of managerial measures to strengthen
the activities of those responsible for
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implementing personnel policies in the bod-
ies of the NPU, such as: to review the powers
of human resources officers to reduce the scope
of reporting-registration and statistical powers;
to abandon statistical and registration reports
that are irrelevant in the current context; to
place the main responsibility for the quality
selection of police personnel on human resources
units and their managers; as well as its efficient
and effective use; to shift the focus of the work
of human resources units to personnel policies
such as career guidance, study and assessment
of personal and professional qualities of employ-
ees, creation of a reserve of managerial per-
sonnel, organisation of mentoring, adaptation
of new employees, socio-psychological support
for official work, quality training, retraining
and advanced training of employees; to improve
personnel policy such as forecasting and plan-
ning in order to determine the prospects of staff
development and to take necessary managerial
measures in timely manner; constant moni-
toring of the situation in the field of personnel
management of police bodies and units in order
to determine the reasons for staff turnover
and other shortcomings in this field, etc.

Fifth, a low level of proficiency among
the heads and staff of the bodies and units
responsible for making personnel policies in
the bodies of the NPU. The problem of low
proficiency is common not only to the special-
ised units involved in human resources work,
but also to all the other actors responsible for
implementing the main areas of personnel pol-
icy in the bodies of the NPU. As we have been
able to ascertain, most of the human resources
of the NPU do not have specialised training
and do not have specific knowledge and skills in
dealing with personnel. With regard to the heads
of the relevant police bodies and units, who are
actively involved in making personnel policy in
their subordinate units, only a few have received
training in personnel management. Under these
circumstances, it is unlikely that good results
can be expected in the staffing of the NPU.

In our view, it is not possible to remedy this
situation solely by the organisational and func-
tional measures described above. Measures
aimed at professionalising all actors in person-
nel policy without exception are also urgently
needed and relevant. The most appropriate
and effective measures, however, may be to
increase the number of specialists with special-
ised training among the personnel of the police
bodies, as well as experience in areas such as
staffing and personnel management; to practice
periodic training courses and specialised train-
ing for the employees of these units (including
on socio-psychological work, professional ethics
and etiquette, conflictology, the latest meth-
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ods and techniques of personnel work, etc.); to
organise additional training courses for police
heads at all levels in the most relevant and com-
plex areas of human resources management
(including on scientific organisation of labour,
modern technologies of personnel management,
long-term and operational planning of person-
nel requirements, etc.); to establish operational
and eflicient communication and interrelation
between the actors of personnel support, at dif-
ferent hierarchical levels; to expand the scope
of advisory, informational, organisational, ref-
erence, training, supervisory and other pow-
ers of the Personnel Department of the MIA
of Ukraine and the Human Resources Depart-
ment of the NPU; to intensify educational
and scientific activities of higher educational
institutions with specific conditions of training
in the field of personnel work in the NPU, in par-
ticular, by introducing in the curricula (includ-
ing on the training of specialists at the mas-
ter’s degree) specialised subjects and special
courses in personnel management and staffing,
to development and introduce special advanced
courses for personnel (including unregistered);
to organise and hold various scientific events
(conferences, round tables, seminars) devoted
to the discussion of the most pressing prob-
lems in the field of staffing of bodies and units
of the NPU, positive foreign experience in
the organisation of personnel work in the police
and promising areas of its implementation in
the national law enforcement system.

Sixth, a systematic increase in the number
of persons responsible for the implementation
of certain tasks of making personnel policies in
the bodies of the NPU. It is well known, nowa-
days a large number of actors are responsible for
implementing personnel policies in the bodies
of the NPU. However, a negative trend exists
not only towards the continuous expansion
of the network of such actors, but also towards
an increase in the number of staff in the human
resources services. Usually, the administration
of the MIA and NPU attributes this situation
to the increasing complexity of the activities
of the human resources services, as well as to
the expansion of their assigned tasks and func-
tions. However, given that the NPU staff ceil-
ing has been enshrined at the legislative level
and has remained unchanged for many years,
this explanation does not seem entirely appro-
priate.

Indeed, human resources officers now per-
form a much greater number of tasks of making
personnel policy in the NPU. This situation
should not, however, be regarded as an absolute
justification for the expansion of such units. In
our view, there are other more rational ways
of optimising their activities, in particular: to
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streamline the structure and number of per-
sonnel units in order to determine their best
balance with the headcount of the body (unit)
of the police; to “audit” the functional powers
of personnel units (cancellation of those dupli-
cate tasks that are outdated or irrelevant); to
improve the general level of professional train-
ing of personnel services; to introduce mod-
ern personnel methods and technologies into
the practice of their activities; to computerise
standard personnel procedures; to rationalise
work with accounting, statistical, reporting
and other documentation; to practice provision

of individual personnel services by external
“highly specialised” actors (various consult-
ing, auditing, information, design, advisory
and other firms), etc.

4. Conclusions

The above list does not exhaust all the prob-
lems of organising the activities of the system
of actors involved in making personnel pol-
icy in the bodies of the NPU. However, unless
the above-mentioned shortcomings are
addressed, any other measures aimed at improv-
ing the quality and efficiency of the police force
will be doomed to failure.

References:

Hlushchuk, Ye. (2019). E-uriaduvannia yak mekhanizm hromadianskoi uchasti v umovakh masshtabuvan-
nia informatsiinoho polia upravlinskoi diialnosti [ E-government as a mechanism of civic participation in terms of
scaling the information field of management]. Naukovi pratsi Natsionalnoi biblioteky Ukrainy imeni V.I1. Vernads-
koho — Scientific papers of the National Library of Ukraine named after VI Vernadsky, 55,309-316 (in Ukrainian).

Ievdokymov, P.V. (2020). Administratyvno-pravove rehuliuvannia realizatsii kadrovoho zabezpechennia
v orhanakh publichnoi administratsii v Ukraini [Administrative and legal regulation of the implementation of
staffing in public administration in Ukraine]. Candidate’s thesis. Zaporizhzhia: Zaporizkyi natsionalnyi univer-
sytet: (in Ukrainian).

Klochko, A.M. (2012). Spetsyfika vzaiemodii subiekta i obiekta kadrovoho zabezpechennia orhaniv vnu-
trishnikh sprav Ukrainy [The specifics of the interaction between the subject and the object of staffing of the
internal affairs bodies of Ukraine]. Pivdennoukrainskyi pravnychyi chasopys — South Ukrainian Law Journal, 2,
140-142 (in Ukrainian).

Koptiev, P.B. (2006). Orhanizatsiino-pravovi zasady diialnosti pidrozdiliv po roboti z personalom OVS
[Organizational and legal bases of activity of divisions on work with police personnel]. Candidate’s thesis.
Kharkiv (in Ukrainian).

Korolenko, V.V., Yurochko, T.P. (2018). Kadrova polityka u sferi okhorony zdorovia Ukrainy v konteksti
yeovropeiskoi intehratsii [Personnel policy in the field of health care in Ukraine in the context of European integra-
tion]. Kyiv (in Ukrainian).

Kovbasiuk, Yu.V., Vashchenko, K.O., Surmin, Yu.P. (2012). Derzhavna kadrova polityka v Ukraini: stan,
problemy ta perspektyvy rozoytku [State personnel policy in Ukraine: state, problems and prospects of development .
Kyiv: NADU (in Ukrainian).

Levchenko, M.V. (2019). Kontrol ta nahliad za pravotvorchistiu subiektiv vladnykh povnovazhen: pos-
tanovka problemy [Control and supervision over the law-making of the actors of power: problem statement].
Biuleten Miniustu Ukrainy — Bulletin of the Ministry of Justice of Ukraine, 12, 48-52 (in Ukrainian).

Matiukhina, N.P. (2002). Upravlinnia personalom orhaniv vnutrishnikh sprav Ukrainy: orhanizatsiino-pra-
vovi zasady [Personnel management of internal affairs bodies of Ukraine: organizational and legal principles].
Candidate’s thesis. Kharkiv: Natsionalnyi universytet vnutrishnikh sprav (in Ukrainian).

Pycaan I'opauenxo,

acnipanm xagedpu noaiyeticvkozo npasa, Haujonanvha axademis enympiwmix cnpas, niowa
Conom’sincvka, 1, Kuis, Yrpaina, indexc 03035, ruslan_horiachenko@ukr.net

ORCID: 0000-0001-8001-155X

CYB’EKTH KAIPOBOI ITOJIITUKU B OPTAHAX HAIIIOHAJIBHOI ITOJIIIIIT
VKPATHI: IIOHATTS, XAPAKTEPHI O3HAKU, KJIACUDIKAIII

Awnoranisi. Mema. MeToio CTaTTi € HalaHHS 3arajbHOI XapaKTePUCTUKH Cy0'eKTaM KaApoBOI IOJIiTH-
k1 B opraHax Harionasproi nostinii Ykpainu, BU3HaUeHHS IXHIX 3arajJbHUX 1 CHeI[iabHIX 03HAK, OKpec-
JIEHHST IXHbOI CUCTEMU, TPOBeIeH s Anudepenilialii 3a pisHOMaHI THUMI KPUTEPISIMI, a TAKOXK 3'SICYBAHHST
IXHBOTO MiCIId i POJTi B aIMiHICTPAaTUBHO-TIPABOBOMY MeXaHi3Mi (popMYBaHHS Ta peasisarii KaJpoBoi MoTi-
THKH B OpraHax i migaposzinax Harionansrol mositii Yxpainn.

Pesyavmamu. AnasizyioTbes pisHOMaHITHI HayKOBi AediHinii MOHATTS «cy6'€KTH KaApOBOi MOMITH-
KM», HaroJIONIYEThCS Ha IXHIX mepeBarax i HezosikaX. OKpeMo BU3HAYAIOTHCS O3HAKH, 1110 TIPUTAMAHHI
BciM 0e3 BUHSITKY cy6'exraM KajipoBoi mositnkn B opranax HarionanbHoi mooiiii Ykpainu, ta o3nakw,
1[0 XapaKTepU3yIoTh CUCTEMY TaKUX cy0’€KTiB 3arajioM sIK €AuHuMii 1 misicuii enement. MopMyTIOEThCS
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aBTOpPCHKa JeiHillis MOHATTS «crcTeMa cy6’ekTiB opMyBaHHs Ta peasisallii KapoBoi MOJITHKK B Opra-
nax Harionanbroi moziiii Ykpainus, a Takoxk o6rpyHTOBYEThCS OIIBHICTD BKIIOYEHHS JI0 TaKOT CHC-
TEMU OKPEMUX CKJIAJIOBUX eJieMeHTiB. Po3pobiieHo GaraTopiBHeBy Kiacudikaiiito cy6’ekTiB (hopmyBaHHs
Ta peasizaliii KafpoBoi MOMITHKN B opranax Harionanbhoi moditii Ykpainu, B OCHOBY SKOi MOKJIA/IEHO
Taxi KpuTepii, K MicIle Ka[poBoi MoiTHKN B opranax Harionanproi mominii Ykpainu B 3arasabHil 1moJri-
TUYHIH CTPYKTYPI Jep:kaBy, cdepa KOMIIETEeHI], Xapakrep Ta crenndika 3aBaanb i GYHKIIN, XapakTep
B3AEMO3B’SI3KY MiXK Cy6'eKTaMu KaApoBol MOJITHKK Ta 00’€KTaMu, Ha sKi CIpsIMOBaHO ixHiil BrymB. Ha
T/ICTaBi TIPOBEICHOTO aHAJi3y BU3HAYAIOTHCS KOHIENTYalbHi HEJIOTIKM B OpTaHi3aliii AisIbHOCTI cucTe-
Mu cy6'€KTIB KajpoBoi OJITUKY B opraax HatioHaibHOT mosiiiii Ykpaitu, siki HeraTBHO BILIUBAIOTH HA
SIKICTDb KaQJIPOBOI TMOJIITUKH, & TAKOK MTOMITHO 3HIKYIOTh e(heKTUBHICTB ii pearisaltii.

Bucnoexu. binpuiictb KepiBHUKIB TePUTOPIaJbHUX Ta IHIINX CTPYKTYPHUX OPraHiB i MiIPO3/iJiB
HOJIIIT BHOCSATD BJIACHI «KOPEKTHBI» Y KaJPOBY TOJITHKY, SIKi, 3 OZHOTO GOKY, TO3BOJISIOTH BPAXyBaTH
JIOKAJTbHI Ta perioHabHi iHTepecu i moTpedy TaKMX OpraHiB i MiAPO3/iiiB, a 3 iHIIOr0 GOKY, CTBOPIOIOTH
HEPiBHI yMOBH IPUIHSTTS Ha CJ1yKOY B MOJIIIIO 1 IPOXOJLKEHHSI TAKOT CTysKOU (B TOMY YHCJI IPU3HAYCH-
HsI Ha BIANOBIHI Tocaau oci6 3a ¢y’ ekTuBHIME MipKyBaHHstM1 ). CUTYallisl YCKIAHIOETHCS TAKOK 1 3HA-
YHIM CTYIEHeM TJIMHHOCTI KePiBHUX KaJPiB i y 3B’I3Ky 3 UM YacTolo 3MiHOI0 6e3mocepeHix (JIoKasb-
HUX) YMOB IPOXOJUKEHHST CJIy:KOM B TOMY YM iHITOMY oprani (Miapoa/iii) mosmiii.

KimouoBi cioBa: [ep:xaBHO-BIaJHI II0OBHOBAKEHHS, 3arajibHa Ta CIlelliaJlbHa KOMIETEHIIis, Kaipo-
Ba moiTHKa B opranax HamionaspHoi moitii Ykpainu, HOpMaTUBHA yperyJibOBaHiCTh, OpraHisaiiiina
i pyHKIIOHATbHA BIIOKPEMIIEHICTD, crcTeMa cy0’€KTiB KajipoBol MOJITHKY B opranax HartioHanbsHol moJri-
il Yxpainu, cy0’ekTu 3arajbHOI Ta CHEiaIbHOI KOMIIETEHILi, Cy0’€KTH KaZpOBOi HOJITUKH.
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ADMINISTRATIVE LEGAL PROVISIONS FOR CASES
INVOLVING APPEALS AGAINST AUTHORISED
ACTORS’ DECISIONS ON ADMINISTRATIVE
LIABILITY IN UKRAINE

Abstract. Purpose. The purpose of the article is to define and study, by relying on the writings
of legal scholars, the basic administrative legal provisions for cases involving appeals against author-
ised actors’ decisions on administrative liability in Ukraine.

Results. The law provisions for appeals against authorised actors’ decisions on administrative lia-
bility in Ukraine are generally established rules of conduct approved by the State and aimed at reg-
ulating relations in the field of activities of public authorities and their officials in case of non-per-
formance or violation of which, citizens may apply to the court for protection or restoration of their
rights, freedoms and legitimate interests. The legal framework for cases involving appeals against
authorised actors’ decisions on administrative liability in Ukraine is established by a number of legal
regulations which are amended and supplemented every year as necessary in the event of new legis-
lative requirements for administrative proceedings in this field, therefore it requires thorough scien-
tific study. The subjective rights of citizens are necessarily characterized by publicity, which means
the possibility of influencing managerial processes, participating in State and socio-political activi-
ties, and enjoying the rights and freedoms provided for in the Constitution, appealing acts, decisions
or omissions of authorities and their officials in the court. In our opinion, the basic administrative
legal provisions on cases involving appeals against authorised actors’ decisions on administrative lia-
bility in Ukraine are: the Constitution of Ukraine, the Code of Administrative Procedure of Ukraine,
the Code of Administrative Offences.

Conclusions. It is concluded that the administrative legal provisions on cases involving appeals
against authorised actors’ decisions on administrative liability in Ukraine are generally established
rules of conduct, approved by the State, aimed at regulating relations in the field of activities of pub-
lic authorities and their officials in case of non-performance or violation of which, citizens may apply
to the court for protection or restoration of their rights, freedoms and legitimate interests and bring
the perpetrators to justice.

Key words: administrative liability, administrative legal provisions, power, decision, actor, judi-
cial appeal.

duct, approved by the State, and in this case
the latter have to appeal to the court to protect

1. Introduction
One of the conditions for Ukraine’s acces-

sion to the European Union is the establishment
of a modern and impartial judicial system aimed
at protecting the rights, freedoms and legiti-
mate interests of citizens and foreigners residing
in the territory of our State. This also applies to
the harmonization of domestic legislation with
EU standards.

However, frequently the authorised actors
abuse their rights in respect of ordinary citizens,
including by violating established rules of con-
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or restore them.

Currently, in Ukraine there are numerous legal
regulations on appeals against authorised actors’
decisions on administrative liability that have not
been studied from a scientific perspective.

Therefore, the administrative legal provi-
sions for cases involving appeals against author-
ised actors’ decisions on administrative liability
in Ukraine are the main remedies for citizens to
counter violations.

79



3/2022

ADMINISTRATIVE LAW AND PROCESS

The administrative and legal provisions
cases involving appeals against authorised
actors’ decisions on administrative liabil-
ity in Ukraine have been studied by such
legal scholars as V. Averianov, O. Bandurka,
O. Barintsev, V. Bevzenko, K. Beliakov,
Y. Bytiak, E. Bolotina, V. Bryzhko, O. Vdovina,
O. Voronov, V. Havlovskyi, V. Halunko, V. Har-
ashchuk, Y. Harust, YE. Hetman, I. Hlobenko,
M. Damirchyiev, O. Danylian, Y. Denysiuk,
P. Dikhtiievskyi, O. Dzhafarova, V. Yeltsov,
S. Yesimov, V. Zarosylo, R. Kaliuzhnyi, N. Kvas-
nevska, O. Kobzar, M. Kovalchuk, V. Koval-
ska, I. Koliushko, T. Kolomoyets, V. Kolpa-
kov, A. Komziuk, V. Kopylov, O. Korchynskyi,
T. Kravtsova, S. Kuznichenko, O. Kuzmenko,
R. Kuibida, N. Kushakova-Kostytska, A. Man-
zhula, Z. Markus, R. Melnyk, A. Novytskyi,
O. Paseniuk, A. Paskar, V. Pchelin, O. Ria-
bchenko, O. Syniavska, R. Stanik, S. Stetsenko,
V. Surnyk, R. Tarasenko, M. Tyshchenko,
Y. Furmanchuk, Y. Kharytonov, O. Kharytonova,
V. Tsymbaliuk, M. Tsvok, K. Chylinharian,
O. Shamrai, R. Shapoval M. Shvets, Y. Shem-
shuchenko, K. Shkarupa, I. Shrub, O. Yakuba,
and others. However, the issues concerned have
been addressed only indirectly, exploring other
more general, ad hoc or related challenges.

The purpose of the article is to define
and study, by relying on the writings of legal
scholars, the basic administrative legal provi-
sions on cases involving appeals against author-
ised actors’ decisions on administrative liability
in Ukraine.

2. Definitions in the field of appealing
decisions of authorised actors

Taking into account the opinions of leading
scholars in the field of appeals against author-
ised actors’ decisions on administrative liability
in Ukraine, it is necessary to clarify definitions
in series.

The Dictionary of the Ukrainian language
defines the concept of the norm as the custom-
ary, legal, generally accepted, obligatory order,
state, etc.; the standard, the rule of conduct
of people in society. A norm (provision) of law
is a generally binding rule of human conduct
established, approved and enforced by the State
(Bilodid, 1973).

The next concept to be understood for
the study of our problem is to appeal, that it, to
formally submit an action to the higher institu-
tion against a decision, someone’s actions, etc.
(Bilodid, 1973).

The authorised actors are the public author-
ities, the bodies of local self-government, their
official, and other actors in the exercise of their
power managerial functions on the basis of leg-
islation, including in the exercise of delegated
powers (N.d. 2021).
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According to Professor V. Halunko,
an administrative appeal is a procedure for
the protection of violated rights of citizens
in the field of public administration, defined
at the legislative level, which provides for
the submission of an action by a citizen against
decisions, acts or omissions by authorized per-
sons of public and local authorities in an admin-
istrative manner and these persons’ obligation
to resolve the issues raised in the action (Con-
stitution of Ukraine, 1996).

Therefore, the legal provisions on cases
involving appeals against authorised actors’
decisions on administrative liability in Ukraine
are generally established rules of conduct,
approved by the State, aimed at regulating rela-
tions in the field of activities of public author-
ities and their officials in case of non-perfor-
mance or violation of which, citizens may apply
to the court for protection or restoration of their
rights, freedoms and legitimate interests.

The legal framework for cases involving
appeals against authorised actors’ decisions
on administrative liability in Ukraine is estab-
lished by a number of legal regulations which
are amended and supplemented every year
as necessary in the event of new legislative
requirements for administrative proceedings in
this field, therefore it requires thorough scien-
tific study.

The subjective rights of citizens are neces-
sarily characterized by publicity, which means
the possibility of influencing managerial pro-
cesses, participating in State and socio-political
activities, and enjoying the rights and freedoms
provided for in the Constitution, appealing acts,
decisions or omissions of authorities and their
officials in the court.

According to this, first it should be noted
that according to the Basic Law of Ukraine:
human and civil rights and freedoms are pro-
tected by the court. Everyone is guaranteed
the right to appeal in court against decisions,
acts or omissions of State or local self-gov-
ernment bodies, officials and officers (art. 55)
(Halunko, Dikhtiievskyi, Kuzmenko, 2001).

In addition, under article 129 of the Code
of Administrative Offences, judges who admin-
ister justice are independent and subject to
the rule of law. The right to appeal and, in cases
specified by law, the right to cassation is guar-
anteed (Code of Ukraine on Administrative
Offenses, 2005).

The ways to ensure legality in the applica-
tion of administrative actions for administrative
offences are as follows. No one may be subject to
measures in connection with an administrative
offence other than on grounds and in the man-
ner prescribed by law. Proceedings on adminis-
trative offences are conducted in strict compli-
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ance with the law. The administrative actions
taken by authorized bodies and officials are car-
ried out within the scope of their competence
in strict accordance with the law. Compliance
with the requirements of law in the application
of actions for administrative offences is ensured
by systematic control by higher authorities
and officials, by the right to appeal and other
means established by law (article 7) (Code
of Ukraine on Administrative Offenses, 2005).

3. Specificities of applying administra-
tive and legal provisions in cases involving
appeals against authorised actors’ decisions
on administrative liability in Ukraine

According to the Code of Administrative
Procedure, the objective of administrative pro-
ceedings is the fair, impartial and timely settle-
ment by a court of disputes in the field of pub-
lic legal relations, with a view to the effective
protection of the rights, freedoms and interests
of natural persons, the rights and interests
of legal persons against violations by authorised
actors. In cases involving appeals against deci-
sions, acts or omissions of authorised actors,
the administrative courts verify whether they
have been made: 1) on the grounds, within
the scope of powers and in a manner deter-
mined by the Constitution and laws of Ukraine;
2) using powers for the purpose for which this
power is granted; 3) on the basis of all the cir-
cumstances relevant to the decision-making
(committing the act); 4) impartially (impar-
tially); 5) in good faith; 6) soundly; 7) respect-
ing the principle of equality before the law, pre-
venting all forms of discrimination; 8) pro rata,
in particular, to the necessary balance between
any adverse effect on the rights, freedoms
and interests of the individual and the objec-
tives the decision (action) is intended to
achieve; 9) considering the individual’s right
to participate in the decision-making process;
10) in a timely manner, that is, within a reason-
able time frame (N.d., 2009).

Only in accordance with the rules of gen-
eral procedure for appeal, disputes shall be con-
sidered in respect of: 1) appeals against legal
regulations, except in the cases specified in
the present Code; 2) appeals against the deci-
sions, acts and omissions of authorised actors
if the complainant also claims compensation
for damage caused by such decisions, acts or
omissions in an amount exceeding 500 times
the minimum subsistence level for able-bod-
ied persons; 3) the compulsory expropriation
of land and other immovable property situated
on it on grounds of public necessity; 4) appeals
against the decision of authorised actors, on
the basis of which he may demand the recov-
ery of money in excess of the minimum subsist-
ence level of able-bodied persons; 5) appeals

against decisions of the National Commission
for Rehabilitation in Legal Relations arising
from the Law of Ukraine On Rehabilitation
of Victims of Repression of the Communist
Totalitarian Regime of 1917—1997; 6) appeals
against individual acts of the National
Bank of Ukraine, the Fund for Guarantee-
ing Deposits of Individuals, the Ministry
of Finance of Ukraine, the National Com-
mission on Securities and the Stock Mar-
ket, decisions of the Cabinet of Ministers
of Ukraine, as defined in article 266-1 of this
Code (N.d., 2009).

Therefore, the above-mentioned standards,
established and approved by the State, allow
appeals against the decisions of the authorised
actors and administrative liability of the offi-
cials responsible.

The court decides on administrative cases
involving appeals against decisions (actions
and omissions) of the executive authorities,
local government bodies, the media, enter-
prises, institutions and organisations, their
officials and officers, artists in the media who
violate the law on elections and referendums
within the time-limit prescribed in art. 172,
part 11, of the CoAP of Ukraine. The general
time limit for the consideration and resolu-
tion of an administrative case initiated under
act. 172 of the CoAP of Ukraine, is 5 days
after the submission of the claim to the court.
However, if the claim is filed before election/
referendum day, the case shall be settled no
later than two hours before the start of vot-
ing. The period of these procedural deadlines
begins to run on the day after the submission
of the application to the court. The last day
of these periods is up to: a) 24 hours (as a gen-
eral rule); b) the end of the work of the adminis-
trative court (of course, if the court is not open
24 hours a day); ¢) the time that precedes two
hours before the start of voting in the election/
referendum (if the statement of claim was sub-
mitted less than five days before the beginning
of voting). By the rules of art. 179 of the CoAP
of Ukraine, which regulates the procedure for
calculating the time limits for cases involving
the electoral process or the referendum process,
and the time limits for the filing of claims, as set
out in articles 172—177 of the CoAP of Ukraine,
not subject to renewal. Claims filed after
the expiry of these time limits are dismissed by
the court. At the same time, the violation by
the court of the time limit for the consideration
of an administrative case does not constitute
grounds for filing an action, and, in the appel-
late instance, for the filing of an appeal with-
out consideration. In such cases, an action or
appeal may be dismissed only if the courts have
not considered the case before a certain event,
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after which the courts are prohibited from con-
sidering or continuing these cases (para. 11
of Resolution 2 of the Plenum of the Supreme
Administrative Court of Ukraine on the prac-
tice of the administrative courts in applying
the provisions of the CoAP of Ukraine in con-
sidering disputes concerning legal relations
involving the electoral or referendum process
of 2 April 2007) (N.d., 2009).

Therefore, in our opinion, the basic admin-
istrative legal provisions on cases involving
appeals against authorised actors’ decisions on
administrative liability in Ukraine are: the Con-
stitution of Ukraine, the Code of Administra-

tive Procedure of Ukraine, the Code of Admin-
istrative Offences.

4. Conclusions

Therefore, administrative legal provisions
on cases involving appeals against authorised
actors’ decisions on administrative liability in
Ukraine are generally established rules of con-
duct, approved by the State, aimed at regulat-
ing relations in the field of activities of public
authorities and their officials in case of non-per-
formance or violation of which, citizens may
apply to the court for protection or restoration
of their rights, freedoms and legitimate interests
and bring the perpetrators to justice.
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AIMIHICTPATUBHO-ITPABOBI HOPMU Y CIIPABAX CTOCOBHO
OCKRAPJKEHHA PINIEHDb CYB’E€KTIB BJIAJHUX IIOBHOBASKEHD
1I[0J10 IPUTATHEHHS OCIB 10 AIMIHICTPATUBHOI
BIJIMOBIJIAJIbHOCTI B YKPAIHI

Anorauis. Mema. Meta cTaTTi TIOJISITa€ B TOMY, 1106 Ha OCHOBI Tpalb YIEHUX-TOPUCTIB BU3HAYM-
TH Ta JTOCTIUTH OCHOBHI aJIMiHICTPATUBHO-TIPABOBI HOPMM y CIIpaBaX CTOCOBHO OCKApKEHHS PillleHb
cy6’eKTiB BJIAAHUX MOBHOBaXKEHb IOAO NPUTATHEHHSA OCI6 0 aaMiHICTPaTHBHOI BiAMOBIZAIBHOCTI
B YKpaiHi.

Pezynomamu. HopMu npasa y CIIpaBaX CTOCOBHO OCKAP’KEHHs pilieHb cy( €KTIB BIaJHUX TIOBHOBA-
JKEHb 010 MPUTATHEHHs 0¢i6 10 aAMiHICTPaTUBHOI BIANOBIAAMBHOCTI B YKpaiHi — I 3aralbHOBCTAHOB-
JIeHi, CAaHKITIOHOBaHi /Iep:KaBoIo TTPABUJIA TTOBEIHKH, 10 MOKJIMKaHI Ha PETyTIOBaHHS BiTHOCUH Y cdepi
JiSLIBHOCTI OpraHiB JepsKaBHOI BJIaAK Ta iX 10CaJ0BUX 0Ci0, y pa3i HEBUKOHAHHS UM TIOPYUICHHS SIKUX
rpOMa/IsIHI MOKYTh 3BEPHYTUCS JI0 CY/Ly 32 3aXHCTOM ab0 BiIHOBJIEHHSIM CBOIX 1IPaB, CBOOO/I Ta 3aKOHHIX
inTepecis. [IpaBoBi 3acauyu y CrpaBax CTOCOBHO OCKapyKEHHsI pillieHb cy0'€KTiB BIaJHUX OBHOBAKEHD
O/I0 MPUTATHEHHS 0Ci0 10 aAMIHICTPaTUBHOI BiATIOBI A IbHOCTI B YKpaiHi BU3HA4YEH] HU3KOK0 HOPMATHB-
HO-TIPAaBOBHUX aKTIB 1 IIOPIYHO PEAaryloThesl Ta JOMOBHIOIOTHCS 3aJIEXKHO BiJ HAarajbHOI mMoTpedu B pasi
BUHHUKHEHHS HOBHX 3aKOHO/aBUYMX BHMOT JI0 aJMiHICTPAaTHBHOTO CyIOYMHCTBA y il cdepi, TOMy BoHA
notpedye JeTalbHOro HaykoBoro po3musiry. Cy0’eKTHBHI IpaBa rpoMajsiHUHA 000B’I3KOBO XapaKTepu3y-
IOTBCS 0O3HAKOIO ITyOIIITHOCTI, IO 03HAYA€ MOMKIIMBICTD BIUIMBATH Ha YIPABIIHCHKI IIPOIIeCH, OpaTu yJacTb
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y JeprKaBHiH 1 CyCHIIbHO-TIOMITHYHIN AisUIBHOCTI, KOPUCTYBATUCS MepedadeHnMu KoHCcTUTyIiel0 TpaBa-
MH 1 CBOOOIaMU, OCKap KyBaTH J1ii, pillIeHHsI Y1 O€3isUIbHICTH OpTraHiB BIaay Ta iX MocagoBuX 0cib 10 Cyay.
OCHOBHIMHU a/IMiHICTPATHBHO-TIPABOBUMI HOPMAMHU Y CIIPABAX CTOCOBHO OCKApKEHHsI PilieHb cy0'€KTiB
BJTQTHUX TOBHOBKEHD MO0 TMPUTITHEHHS 0cib M0 aaMiHiCTPaTHBHOI BiMOBIIATBHOCTI B YkpaiHi, Ha
Halry ayMKy, ciijl BBaskat: Koncruryuiio Ykpainu, Kojgeke agMinicTpaTuBHOTO CyJ04MHCTBA YKpaiHu,
Konekc Ykpainu mpo aaMinicTpaTHBHI MPaBOMOPYIIEHHS.

Bucnogku. 3pobiieHo BICHOBOK, MO aIMiHICTPaTHBHO-IIPABOBI HOPMH y CIIPAaBaX CTOCOBHO OCKap-
JKEHHs1 pillleHb Cy0'€KTIB BJIAIHKUX [OBHOBAKEHb 1IO0 IPUTSATHEHHS 0Ci0 10 afMiHICTPATUBHOI Bimo-
BiJJAVILHOCTI B YKpaiHi — 1le 3araJbHOBCTAHOBJICHI, CAHKIIIOHOBAHI JIEP:KAaBOI0 MPaBUJIa TTOBE[IHKH, 1110
TIOKJIMKAHI Ha PEeryTIOBaHHS CYCHIIBHUX BiTHOCHH y cdepi AisIbHOCTI OPTaHiB /epsKaBHOI BN Ta iX
[OCa0BUX 0ci0, y pasi HEBUKOHAHHS YU TOPYLICHHS SIKUX IPOMA/IsIHU MOKYTh 3BEPHYTUCS JI0 CYLY 3a
3axucToM ab0 BiJIHOBJIEHHSIM CBOIX TIpaB, CBOOO/ Ta 3aKOHHUX IHTEPECIB Ta IPUTSITHYTH BUHHUX JI0 Bifl-
HOBI/IAJIBHOCTI.

KiiouoBi cioBa: ajMiHicTpaTUBHA BiJANOBIAAIBHICTD, A[MIHICTPATUBHO-IIPABOBI HOPMM, BJIAJA,
piltenHst, cy6’eKT, CyI0Be OCKApP/KEHHI.
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POWERS OF THE STATE MIGRATION SERVICE
OF UKRAINE FOR MAKING PUBLIC POLICY
ON MIGRATION ACCORDING TO DOMESTIC
LEGISLATION

Abstract. Purpose. The purpose of the article is to identify the powers of the State Migration
Service of Ukraine in accordance with domestic legislation.

Results. The establishment of the State Migration Service of Ukraine as a central executive body
implementing public policy on migration (immigration and emigration), including combating ille-
gal (unlawful) migration, citizenship, registration of natural persons, refugees and other categories
of migrants defined by legislation became a significant milestone in the resolution of issues of State
migration policy in Ukraine. The practical activities of the State Migration Service of Ukraine are
functionally oriented towards public service, involving the provision of many administrative ser-
vices in the field of citizenship, immigration, emigration, etc. The effectiveness of the State Migra-
tion Service depends on its perfect legal and regulatory framework. The article identifies the powers
of the State Migration Service of Ukraine in the field of migration in accordance with domestic
legislation. It is noted that the legal and regulatory framework for the activities of the State Migra-
tion Service of Ukraine in the field of migration policy is the law-making by the authorities within
the scope of their competence, aimed at regulating the activities of the State Migration Service
of Ukraine on the implementation of public policy on migration with a view to streamlining, ensur-
ing and guaranteeing it. It is emphasised that the leading feature of the legal and regulatory frame-
work for the implementation of State migration policy by the State Migration Service of Ukraine is
a human-centric focus. The powers of the State Migration Service are defined in accordance with
the laws and legal regulations of Ukraine.

Conclusions. 1t is concluded that legislation should regulate the issue of interaction between
the State Migration Service of Ukraine and other central executive bodies on making State migra-
tion policy. To this end, it is proposed to establish an inter-ministerial coordinating body. Its activ-
ities shall be regulated on the basis of the relevant Regulations, which, inter alia, clearly delineate
the powers of each body, which will contribute to the further development of State migration policy
of Ukraine at the present stage.

Key words: State migration service, State migration policy, State authority, powers, legal
and regulatory framework, interaction.

1. Introduction

The activities of any State authority, includ-
ing in the field of migration policy, requires
the existence of a certain regulatory framework
for it, which the scientific literature defines as
“legal framework”, “regulatory framework”,
“legal and regulatory framework”, etc. Establish-
ment of the State Migration Service of Ukraine
(hereinafter referred to as the SMS) as a cen-
tral executive body implementing public policy
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on migration (immigration and emigration),
including combating illegal (unlawful) migra-
tion, citizenship, registration of natural per-
sons, refugees and other categories of migrants
defined by legislation became a significant mile-
stone in the resolution of issues of State migra-
tion policy in Ukraine. The practical activities
of the SMS are functionally oriented towards
public service, involving the provision of many
administrative services in the field of citizen-
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ship, immigration, emigration, etc. The effec-
tiveness of the State Migration Service depends
on its perfect legal and regulatory framework.

The issues of the legal and regulatory frame-
work in general, and State migration policy in
particular were under the focus in the studies
by domestic and foreign scholars such as: S. Aly-
cksieiev, O. Bandurka, V. Batchaieva, Y. Bie-
lousova, N. Blok, R. Voitovych, S. Husariev,
M. Latynin, O. Lukashov, O. Malynovska,
S. Mosondz, V. Olefir, O. Skakun, O. Tykhomy-
rov, M. Yavorskyi, and others.

The purpose of the article is to identify
the powers of the State Migration Service
of Ukraine in accordance with domestic legis-
lation.

2. Specificities of the legal framework gov-
erning the activities of the State Migration
Service of Ukraine

S.S. Alekseev argues that the legal regu-
latory framework is a system of legal remedies
(legal provisions, legal relations, individual
orders, etc.) effective, regulatory and organ-
isational influence used to regulate, protect,
develop social relations in accordance with
social needs (Alekseev, 1995, p. 209). Accord-
ing to the authors of the teaching manual on
the theory of State and law under the editor-
ship of S.D. Husariev and E.D. Tykhomyrov,
the legal regulatory framework is a purposeful
and effective influence of law, used to regulate
and improve specific social relations through
legal remedies alone. The subject matter
of the legal regulatory framework is specific
social relations that require to be regulated by
law rather than other social norms (Husariev,
Tykhomyrov, 2017, p. 256). According to
A.F. Skakun, the legal regulatory framework is
the regularising of human behaviour through
legal regulations designed for their repeated
application under circumstances envisaged
by them (Skakun, 2001). V.V. Kopieichykov
argues that the legal regulatory framework is
an effect of law on public relations through cer-
tain legal remedies, first of all, the rules of law
(Kopieichykov, 1997, p. 217). In A.M. Bandur-
ka’s opinion, the legal regulatory framework
is a purposeful, regulatory and organisational
activity aimed at implementing regulatory pos-
sibilities of legal provisions and other special
legal remedies into public relations with a view
to their regularising and progressive develop-
ment (Bandurka, 2018, p. 344).

Therefore, despite the absence of a single
term in the scientific literature, all these defi-
nitions are synonymous and have common
features, which include: first, the legal and reg-
ulatory framework is primarily an action, a pro-
cess; second, it aims to regulate the conduct
of the parties to certain social relations; third,

the regulatory effect is made on the basis
of the legal provisions that constitute the sys-
tem; fourth, the legal regulatory framework has
positive or negative legal effects; fifth, it is
ensured by the State.

Thus, the legal regulatory framework
for State migration policy is the activities
of the State aimed at establishing provisions
of law governing the conduct of parties to
social relations in the field of migration policy,
with a view to their regularisation, protection
and security by certain legal remedies.

The legal and regulatory framework
for the activities of the SMS of Ukraine in
the field of migration policy is the law-mak-
ing by the authorities within the scope of their
competence, aimed at regulating the activities
of the SMS of Ukraine on the implementation
of public policy on migration with a view to
streamlining, ensuring and guaranteeing it.

The legal basis for regulating the activities
of the SMS of Ukraine is a system of provisions
of law governing its activities. The leading fea-
ture of the legal and regulatory framework for
the implementation of State migration policy
by the SMS of Ukraine is its conformity with
the needs of ensuring human and civil rights
and freedoms, determined by the human-centric
model of building a modern Ukrainian society
(Kovbasiuk, Vashchenko, Surmin, 2012, p. 348).
These provisions are enshrined in the Constitu-
tion of Ukraine, stipulating that human rights
and freedoms and their guarantees determine
the content and orientation of the State’s activ-
ities; affirmation and safeguarding of human
rights and freedoms is the main responsibility
of the State (Constitution of Ukraine, 1996).

The issue of citizenship and the safeguard-
ing and protection of their rights are regulated
by the following provisions of the Constitution
of Ukraine: “Citizens have equal constitutional
rights and freedoms and are equal before the law.
There shall be no privileges or restrictions
based on race, colour of skin, political, religious
and other beliefs, sex, ethnic and social origin,
property status, place of residence, linguistic
or other characteristics” (art. 24); “A citizen
of Ukraine shall not be deprived of citizenship
and of the right to change citizenship. A citizen
of Ukraine shall not be expelled from Ukraine
or extradited to another state. Ukraine guar-
antees care and protection to its citizens who
stay beyond its borders” (art. 25); “Foreigners
and stateless persons who are in Ukraine on
legal grounds enjoy the same rights and free-
doms and also bear the same duties as citizens
of Ukraine, with the exceptions established by
the Constitution, laws or international trea-
ties of Ukraine. Foreigners and stateless per-
sons may be granted asylum by the procedure
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established by law” (art. 26). The international
treaties in force, to which the Verkhovna Rada
of Ukraine consented to be bound, and which
under article 9 of the Constitution of Ukraine
is part of the national legislation of Ukraine,
are of importance in regulating the activities
of the SMS (Constitution of Ukraine, 1996).

Certain  constitutional provisions are
reflected in the legal regulations governing
the activities of the SMS of Ukraine. In par-
ticular, Law of Ukraine 2235-II1 “On Citizen-
ship of Ukraine” of January 18, 2001 defines
the principles of equality before law of Ukrain-
ian citizens regardless of the grounds, procedure
and moment of acquiring Ukrainian citizenship;
retention of Ukrainian citizenship regardless
of the place of residence of the citizen of Ukraine
(Law of Ukraine On Citizenship of Ukraine,
2001). Law of Ukraine 3671-VI “On refugees
and persons in need of subsidiary or temporary
protection” of 08 July 2011 establishes the legal
status of persons, recognised as refugees or per-
sons in need of subsidiary protection: persons
who have been granted the status of a refugee or
a person in need of subsidiary protection enjoy
the same rights and liberties and are bound by
the same obligations as the citizens of Ukraine,
except for cases established by the Constitu-
tion and the Laws of Ukraine, as well as inter-
national treaties to which the Verkhovna Rada
of Ukraine consented to be bound (art. 14).
These include the rights to: movement, free
choice of place of residence, free exit from
the territory of Ukraine, except for restrictions
established by law; work; entrepreneurship not
prohibited by law; health care, medical care
and health insurance; recreation; education;
freedom of thought and religion; sending indi-
vidual or collective written communications
or personal communications to State and local
authorities; officials and officers of these bod-
ies; to own, use and dispose of their property,
the results of their intellectual and creative
activity; to appeal to the court decisions, actions
or omissions of State authorities, local self-gov-
ernment bodies, officials and officers; applica-
tion for protection of their rights to the Human
Rights Commissioner of the Verkhovna Rada
of Ukraine; free legal assistance in accordance
with the established procedure. A person recog-
nised as a refugee or a person in need of subsid-
iary protection has the same rights as Ukrain-
ian citizens in marriage and family relations
(art. 15) (Law of Ukraine on Refugees and Per-
sons in Need of Subsidiary or Temporary Pro-
tection, 2011).

According to Law of Ukraine 3773-VI “On
the Legal Status of Foreigners and Stateless
Persons” of September 22, 2011, “1. Foreign-
ers and stateless persons who are legally pres-

86

ent in Ukraine enjoy the same rights and free-
doms, as well as and bear the same obligations
as citizens of Ukraine, except as provided by
the Constitution, laws or international treaties
of Ukraine. 2. Foreigners and stateless persons
under the jurisdiction of Ukraine, regardless
of the legality of their stay, have the right to
recognition of their legal personality and fun-
damental human rights and freedoms” (art. 3)
(Law of Ukraine on the Legal Status of Foreign-
ers and Stateless Persons, 2011).

Therefore, the constitutional provisions reg-
ulate the human-centric orientation of the leg-
islation governing the activities of the SMS
in Ukraine. The latter is a system of legal reg-
ulations, that is, an interconnected set of legal
regulations, hierarchically structured from legal
regulations of supreme legal force to legal reg-
ulations of lower legal force and interdepend-
ent in case of legal regulations of equal legal
force. The hierarchy of legal regulations shall
be considered as a correlation, established by
the Constitution of Ukraine, of legal regula-
tions consisting in subordination of legal regu-
lations of the lowest legal force to legal regula-
tions of the highest legal force, in establishment
of interrelationships and interdependence
between these legal regulations, in determi-
nation of the place of each type of legal regu-
lations in the system of legislation (Draft Law
of Ukraine On Legal regulations, 2008).

Next, the focus should be on the legal regu-
lations of Ukraine, which determine the powers
of the SMS to make public policy on migration.
It should be noted that the law that is the lead-
ing regulatory source, designed to normalise
the main issues of life, to rank most stable rules
of behaviour as general (Alekseev, 2019, p. 80).
In the study, such laws are: Law of Ukraine 2235
“On citizenship of Ukraine” of January 18, 2001,
Law 3671 “On refugees and persons in need
of subsidiary or temporary protection” of July
08, 2011, Law 3773 “On the legal status of for-
eigners and stateless persons” of September 22,
2011, Law 2491 “On Immigration of June 07,
2001.

3. Powers of the State Migration Service
of Ukraine

The Law of Ukraine “On Citizenship
of Ukraine” defines the powers of the central
executive body responsible for making public
policy on citizenship, such as: implementation
of the decisions of the President of Ukraine
on citizenship; taking decisions on establish-
ing or registration of Ukrainian citizenship
in accordance with the Law; taking proce-
dural steps to become a citizen or to renounce
Ukrainian citizenship; submitting applications
together with the opinion to the Commis-
sion under the President of Ukraine on issues
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of citizenship; revocation, within the scope
of powers, of the decisions taken to formalise
the acquisition of Ukrainian citizenship in
the cases provided for by law; once every six
months, the Commission under the President
of Ukraine on issues of citizenship on the imple-
mentation of the decisions of the President
of Ukraine on citizenship, etc. (Law of Ukraine
On Citizenship of Ukraine, 2001).

Following the Law of Ukraine “On Refu-
gees and Persons in Need of Subsidiary or Tem-
porary Protection”, the powers of the central
executive body implementing public policy on
refugees and persons in need of subsidiary or
temporary protection, are as follows: to decide
on the recognition as a refugee or a person in
need of subsidiary protection, on the loss, with-
drawal of refugee status or subsidiary protection
and on the annulment of the decision to recog-
nise a refugee or a person in need of subsidiary
protection; to submit proposals to the Cabinet
of Ministers of Ukraine on the need to adopt
a decision on temporary protection and on
the termination of temporary protection; to
make a decision on the withdrawal of temporary
protection for a foreigner or stateless person;
to coordinate cooperation between the exec-
utive authorities on issues relating to refugees
and persons in need of subsidiary or tempo-
rary protection; to consider complaints about
the decision on the refusal to accept an appli-
cation for recognition as a refugee or a person in
need of subsidiary protection, on the refusal to
registrate documents for recognition as a refu-
gee or a person in need of subsidiary protection,
and on the revocation of these decisions, if they
were taken in violation of the law, etc. (Law
of Ukraine on Refugees and Persons in Need
of Subsidiary or Temporary Protection, 2011).

The Law of Ukraine “On the Legal Sta-
tus of Foreigners and Stateless Persons” does
not contain a separate article on the powers
of the central executive body implementing
public policy on migration. The analysis of this
legal regulation shows the following powers: to
accept applications for the issuance or exten-
sion of temporary residence permits, to take
measures to collect information from the place
of birth of such a person, the countries or places
of his/her previous and long-term residence, as
well as the country of origin of his family mem-
bers, to decide on the recognition of a state-
less person, on the prohibition of entry into
Ukraine for a period of three years, on the vol-
untary or forced return of foreigners and state-
less persons, to decide on the issue of voluntary
or forced expulsion, on reducing the period
of temporary stay of a foreigner and a stateless
person in the territory of Ukraine, to cancel
the decision on recognition of a stateless per-

son on the grounds stipulated by the law, to
keep a register of persons who have applied for
or refused to be recognised as stateless, to issue
identity card refunds, etc. (Law of Ukraine on
the Legal Status of Foreigners and Stateless
Persons, 2011).

According to article 6 of the Law of Ukraine
“On Immigration”, the central executive body
implementing public policy on immigration:
receives applications on issuance of immi-
gration permits, accompanied by documents,
specified in this Law, from individuals, staying
in Ukraine legally; checks, whether the docu-
ments, submitted for issuance of immigration
permits are duly made, check compliance with
the due requirements, necessary for issuance
of these permits and absence of reasons to refuse
issuance of these permits; makes decisions to
issue immigration permits, to refuse to issue
immigration permits, to withdraw immigration
permits and issue copies of these decisions to
the persons involved; issues and withdraws per-
manent residence permits in cases, stipulated
by this Law; register persons, who submitted
applications on issuance of immigration permits
and persons, who have been issued these per-
mits (Law of Ukraine on Immigration, 2001).

By-laws defining the powers of the SMS
should include the Resolution 360 of the Cab-
inet of Ministers of Ukraine “On the approval
of the Regulations on the State Migration
Service of Ukraine” of 20 August 2014 (Reso-
lution of the Cabinet of Ministers of Ukraine
On approval of the Regulation on the State
Migration Service of Ukraine, 2014), as well
as Order 265 of the SMS “Service On approval
of the Regulations of the State Migration Ser-
vice” of October 14, 2014 (Order of the State
Migration Service On approval of the Regula-
tions of the State Migration Service, 2014).

The Regulations on the State Migra-
tion Service of Ukraine include the following
established powers: analytical ones, which
may include a review of the practice of apply-
ing the legislation on issues within the com-
petence of the SMS; the analysis of the migra-
tion situation in Ukraine, problems of refugees
and other categories of migrants; the collection
and analysis of information on the conditions
under which such protection is granted in
the countries of origin of refugees and persons
in need of subsidiary or temporary protection in
Ukraine; prognostication, development of cur-
rent and long-term forecasts on issues within
the competence of the SMS; law-making, devel-
opment of proposals for improving legal regula-
tions, regulations of the President of Ukraine
and the Cabinet of Ministers of Ukraine, legal
regulations of the ministries and their sub-
mission to the Minister of Internal Affairs in
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accordance with the established procedure;
organisational ones, performance of the function
of the customer for the production and delivery
of forms of documents confirming the identity
and citizenship of Ukraine, and documents con-
firming the identity and special status, as well as
goods, works and services to ensure the estab-
lishment and functioning of the Unified State
Demographic Register; monitoring and super-
vision, monitoring of compliance by the regis-
tration authorities with legislation on the reg-
istration of the residence of individuals; State
control, in accordance with law, over compli-
ance with legislation on migration (immigration
and emigration), including combating illegal
(unlawful) migration and citizenship, refugees
and other categories of migrants defined by leg-
islation in cases provided for by law, bringing
violators to administrative liability; coordinat-
ing ones, providing methodological and tech-
nical assistance to registration authorities in
ensuring interaction between registers of terri-
torial communities; registration, keeping rele-
vant records and registers; information, provid-
ing within the scope of the powers provided by
law, formation of information resources (data-
bases, data banks) on personal data of individ-
uals (including their biometric data, parame-
ters), other information resources, necessary for
the fulfilment of the tasks assigned to the SMS;
enforcement, the conduct of proceedings on
matters within the competence of the SMS;
the provision of administrative services; powers
of international integration, the implementa-
tion of international cooperation, participation
in the drafting and conclusion of international
agreements on citizenship, migration, refugees,
persons in need of other forms of protection,
registration of natural persons and readmission;
ensuring within its powers the implementa-
tion of the international treaties concluded by
Ukraine.

Furthermore, the Regulations on the SMS
regulate the interaction of the SMS with other
State and local authorities, in particular with
the Verkhovna Rada of Ukraine and its bodies,
the President of Ukraine and the Administration
of the President of Ukraine, the Cabinet of Min-
isters of Ukraine and the Secretariat of the Cab-
inet of Ministers of Ukraine, central and local
executive authorities and local self-govern-
ment bodies. Cooperation with the Verkhovna
Rada of Ukraine consists in the consideration
of deputy appeals and requests, preparation
of materials for holding an hour of questions to
the Government, as well as for parliamentary
hearings, hearings in committees of the Verk-
hovna Rada of Ukraine. In cooperation with
the Secretariat of the Cabinet of Ministers
of Ukraine on issues arising in relations with

88

the CMU, the SMS shall hold consultations on
the procedure for the preparation of draft legal
regulations and other documents submitted to
the Cabinet of Ministers of Ukraine, monitoring
the implementation of decisions of the Cabinet
of Ministers of Ukraine, as well as other issues.
Cooperation with other executive authorities
includes consideration of appeals, proposals,
other materials and documents submitted by
central and local executive authorities, local
self-government bodies, ensuring timely coordi-
nation of draft legal regulations, which are sub-
mitted for consideration by the Cabinet of Min-
isters of Ukraine.

In addition, regarding the issues of public
policy on migration (immigration and emigra-
tion), including countering illegal (unlawful)
migration, citizenship, registration of individ-
uals, refugees and other categories of migrants
defined by legislation, the SMS cooperates quite
actively with the Ministry of Internal Affairs,
the Security Service of Ukraine, the Minis-
try of Foreign Affairs of Ukraine, the Ministry
of Social Policy of Ukraine, the Ministry for
Temporarily Occupied Territories and Inter-
nally Displaced Persons of Ukraine and the State
Customs Service of Ukraine. To date, the issue
of interaction between the SMS of Ukraine
and these bodies is still not regulated by law. To
this end, in order to coordinate the performance
and decision-making, within the competence
of SMS, as well as to delineate their powers,
an inter-ministerial coordinating body should
be established. Its activities shall be regulated
according to the Regulations on Inter-Ministe-
rial Coordinating Body.

4. Conclusions

Consequently, nowadays it should be noted
that there have been significant improvements
in the legal and regulatory framework for
the activities of the SMS regarding public pol-
icy on migration (immigration and emigration),
including countering illegal (unlawful) migra-
tion, citizenship, registration of individuals, ref-
ugees and other categories of migrants defined
by legislation. Theamendments made to the laws
of Ukraine on the powers of the SMS show
the human-centric direction of migration legis-
lation in general and the activities of the SMS
in particular. The issue of interaction between
the SMS of Ukraine and other central executive
bodies on making State migration policy is still
not regulated by law. To this end, it is proposed
to establish an inter-ministerial coordinating
body. Its activities shall be regulated according
to the relevant Regulations, which, inter alia,
clearly delineate the powers of each body, which
will contribute to the further development
of State migration policy of Ukraine at the pres-
ent stage.
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Ipuna 3apoena,

Haykosuil  cnispobimuux  6i00iNY CReyianviozo mMpancnopmy Haykoso-00ciionoi nabopamopii
cneyianviozo mpancnopmy ma gopmenozo o0sizy, /epicasnuil nayxo8o-00cHiOnul  iHemumym
Minicmepcmea enympiwmix cnpas Yxpainu, nposynox Cezena I'yyana, 4A, Kuis, Ykpaina, indexc 01011
ORCID: 0000-0003-3616-7235

IIOBHOBAKEHHS IEPZKABHOI MITPAIIITHOT CJIY KB YKPATHH
I0/10 PEAJIBAIT IEP;KABHOI MOJITUKH Y COEPI MITPALIII
BIZMOBIZHO 10 BITYN3HAHOTO 3AKOHOJIABCTBA

Awnoranisi. Mema. Metoio cTaTTi € BU3HaYeHHS TOBHOBaKeHb Jlep:KaBHOI MirpaiiiiHol ciiyx0u Ykpa-
1HY BIITIOBIZHO /10 BITYM3HAHOTO 3aKOHO/IABCTBA.

Pesyavmamu. Cropenns JlepskasHoi Mirpaniiinoi crysx6u Ykpaitu sk eHTpaJbHOro Oprany BUKO-
HaBYOI BN, SIKAN peamidye Jiep:KaBHy MOTITHKY y cdepax Mirpaiii (iMmmirpaiii Ta emirpaiii), y Tomy
uucsti npoTuzil HeslerasibHiil (He3akoHHiiT) Mirpatii, rpoMasiHCTBa, peectpaitii (pisnunux oci6, 6ixeHiB
Ta IHIIUX BU3HAYEHUX 3aKOHOIABCTBOM KaTeropiili MirpaHTiB, cTaj0 3HAUYHOIO BiXOIO y BUPIillIeHH] ITUTaHb
JlepskaBHOI Mirpartiitnoi momituku B Ykpaini. [Ipaktuuna mistmenicts [lepskaBHoi mirparmiitaoi cirysk-
6u YKpalHU XapakTepu3yeThCsl yOJiuHO-CePBICHOK (DYHKI[IOHATBHOK CIPAMOBAHICTIO, 1[0 IOJISTae

89



3/2022
ADMINISTRATIVE LAW AND PROCESS

y HalaHHi 6araThoX aJMiHICTPATHBHIX MOCTYT y chepi rpoMaiiHCTBa, iMMirpartii, emirparii Tormo. Edek-
TUBHICTD JisibHOCTI JlepsKaBHOI Mirpaltiiinol ciry:x06m YKpaiHu 3aJIesKUTh Bifl ii TOCKOHATIOTO HOPMaTHB-
HO-ITPABOBOTO BperyJioBaHHsA. CTaTTs NpUCBIYCHA BUSHAYCHHIO TTOBHOBaXKEHDb /lep:kaBHOI MirpartiitHoi
cayx6u Ykpainu y cdepi Mirpaiii BiImoBiiHO 10 3aKOHOAAaBCTBA YKpaiHu. 3ayBaskeHo, 0 HOPMaTHBHO-
[PABOBE PEryJTIIOBaH s st IbHOCTI [eprkaBrol Mirpartiiinoi cayx6u Ykpainu y cdepi Mirpariiitnoi moziru-
KU — 1ie IPaBOTBOPYA Aif/IbHICTD YIIOBHOBAKEHUX OPTaHiB BJIa1 y MesKax iXHIX KOMIIeTEeHIIil, CIIpsAMOBa-
Ha Ha peraMeHTarifo AisibHocTi JlepikaBHoil Mirpariitioi cryx6u YKpaiHu Mmoo peasisaliii epkaBHoT
HOJITHKH y cepi Mirpattii 3 MeTolo 1i yopsiikyBaHH s, 3a0e31eYeH s Ta TapAHTYBaHHsT. AKIIEHTOBAHO, 110
TIPOBITHOIO0 O3HAKOI0 HOPMAaTHBHO-TIPABOBOTO PETyJIIOBaHHSA JAiSAbHOCTI JlepskaBHOI MirpaiiiiHoi ciysk-
6u YKpaiHu Imo/0 peasisaltii gepkaBHol MOJITHKHK y cepi Mirpaliii € Horo JoAMHOIIEHTPUYHA CIPSIMO-
BaHicTh. BusHaueHo 1oBHOBaKeHHs [lepsKaBHOI MirpaiiiiHol cay:kOum YKpaiHu BiANOBIZAHO 10 3aKOHIB
Ta IMi/I3aKOHHUX HOPMAaTHBHO-IIPABOBUX aKTiB YKpaiHU.

Bucnosxu. 3pobiieHo BICHOBOK PO HEOOXIHICTh 3aKOHOAABYOTO PErJIAMEHTYBAHHSI MUTAHHSI B3a-
emoii JlepkaBHoi Mirpartiiftnol cary:xk6u YKpainu 3 iHIIHMHU [IeHTPATbHIUME OPraHaMi BUKOHABYOT BJIajin
3 IUTaHb peastizallii 1epKaBHOi MITPAIiiiHOl TOTITUKHU. 3 1[iEI0 METOIO 3aIPOTIOHOBAHO CTBOPUTU MiXKBi-
JOMUMIT KoOpMHaLiiiHuit opram. Moro aisibHicTs criz pernamMenTyBaTi Ha 1icTasi iznosigmoro Ioso-
JKEHHS, B IKOMY, 30KPeMa, YiTKO PO3MesKyBaT! MOBHOBAXKEHHST KOKHOTO OPTaHy, 10 CIPHUATHME M0/[aTb-
MIOMY PO3BUTKOBI /lepsKaBHOI MirpaliifHoOI HOJTITHKY YKPaiHU Ha Cy4acHOMY eTalrli.

KimouoBsi ciioBa: nepskaBia Mirpaiiiina ciy:x6a, gepskaBHa MirpariiiHa moJiTHKa, oprai JaepKaBHOI
BJIA/IH, TTOBHOBAKEHHSI, HODMATHBHO-IIPABOBE PETYJIIOBAHHS, B3AEMOJIisl.
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PUBLIC POLICY OF UKRAINE: CONCEPT AND
ESSENCE

Abstract. Purpose. The purpose of the article is to identify conceptual aspects of public policy
of Ukraine.

Results. The implementation of the State’s strategic goals for the development of Ukraine as
a legal, democratic and social State depends directly on the quality of public policies. Meanwhile,
the quality of public policies depends only on a correct understanding of its essence and fundamen-
tals. Therefore, this study is focused on the review of scientific opinions and legislative provisions,
the analysis of the content thereof enables to identify conceptual aspects of modern public policy
of Ukraine. This topic is not new to legal science. A significant number of scholars devote their scien-
tific research to related topics, both directly and indirectly, to aspects of the theoretical and practical
rethinking of Ukrainian public policy in different sectors. However, its dynamic nature and frequent
changes in the legislative framework enable scholars to constantly improve the already existing the-
oretical constructions of the essence of this legal phenomenon. It is stated that public policy is a way
of exercising power, that is, the authorised actor, performing its direct duties (analysis of the current
status of a specific problem, assessment of future prospects and formation of an action plan, public
discussion, etc.), forms (in specific cases, implements) the action plan necessary to solve problems
of public importance. It is revealed that the essence of public policy of Ukraine is presented through
its managerial nature. That is, the State responds to the problem, seeks the best ways to solve it
and ensures the stability of social development. It is emphasised that, in the light of the reformation
changes, effective and high-quality public policy of Ukraine is an indispensable tool for improving
the socio-political, economic and cultural situation of the country.

Conclusions. To sum up, the transitional period that Ukraine undergoes is characterised by a sys-
tematic process of optimisation of all legal phenomena and processes. Public policy of Ukraine as
a legal phenomenon is aimed at solving problems of public importance, therefore, the clarity of set-
ting public priorities depends on the quality of meeting the needs of society and the establishment
of a strong and effective authority oriented to the wishes of the majority of citizens.

Key words: administrative policy, power, state, state power, public policy, society.

1. Introduction

According to Aristotle, any State is a kind
of communication organised for a certain good.
The most important form of communication in
society is political communication, as it includes
all other types of communication (Aristotel,
1983; Vasyliev, 2014). He argues that commu-
nication through politics and equal rights of cit-
izens makes a person a strong figure of politics
(Klokun, 2018). That is, community life is all
the time mediated by public policy, whether we
realise it or not.

However, the term “policy”, and even
more so its use in the phrase “public policy” or
“State policy”, is ambiguous. This is noted by
numerous scholars, for example, unlike Eng-
lish, in all Slavic languages there is only one

© A. Zubko, 2022

term “politika”, which is used to denote both
fight for power (English equivalent of “poli-
tics”) and its implementation at different social
and administrative levels (“policy”) (Demian-
chuk, 2000, p. 31).

It is important to understand that today
the concept of policy loses its original mean-
ing because the main activity of the State is
not focused on the redistribution of power
(although it is still the basis), but to the needs
of citizens (Afonin, Berezhnyi, Valevskyi,
2010, p. 10; Andriiash, 2013). That is, the pub-
lic authority should “serve” its community, to
administer the main fields of its life (Danylenko,
2019, p. 224).

In Ukraine, five blocks of reform change
have begun. The Government’s systematic
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and results-oriented work is focused on achiev-
ing strategic objectives such as: 1) further eco-
nomic development of the country through
an enabling environment for business devel-
opment and attracting investment, reform-
ing the energy sector, further industrial
modernisation and infrastructure develop-
ment; 2) improved efficiency of management
and the quality of public services by attracting
new professional personnel and introducing
modern management practices into the work
of public authorities; 3) an enabling environ-
ment for the development of human capital
by improving the quality of medical services
and ensuring equal access of citizens to them,
adapting the education system to modern
requirements, supporting Ukrainian culture
and sports; 4) effective support for institu-
tions responsible for combating corruption
and ensuring the rule of law, making the frame-
work for the effective protection of private
property, and ensuring exclusive equality before
law; 5) the security of every citizen, effective
protection of the sovereignty and territorial
integrity of the State by reforming the security
and defence sector (Official website of the Cab-
inet of Ministers of Ukraine, 2018).

The implementation of this depends directly
on the quality of public policies aimed at resolv-
ing these issues. In turn, the quality of public
policies depends only on a correct understand-
ing of its essence and fundamentals. Therefore,
this study is focused on the review of scientific
opinions and legislative provisions, the anal-
ysis of the content thereof enables to identify
conceptual aspects of modern public policy
of Ukraine.

This topic is not new to legal science. A sig-
nificant number of scholars devote their scientific
research to related topics, both directly and indi-
rectly, to aspects of the theoretical and practical
rethinking of Ukrainian public policy in differ-
ent sectors. They are V. Andriiash, O. Vasyliey,
A. Danylenko, O. Demianchuk, A. Klokun,
Y. Krokhina, O. Kucherenko, I. Petrenko,
and others. However, its dynamic nature and fre-
quent changes in the legislative framework ena-
ble scholars to constantly improve the already
existing theoretical constructions of the essence
of this legal phenomenon.

The purpose of the article is to identify con-
ceptual aspects of public policy of Ukraine.

2. Specificities of the understanding
of the concept of public policy

According to I. Petrenko (2011), the review
of the approaches to the definition of pub-
lic policy by western scientists reveals that
the interpretation of this concept by E. Yang
and L. Quinn should be considered, in particu-
lar: 1) Public policy is actions, implemented
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by the authority with legislative, political
and financial powers to do so; 2) Public policy
is the State’s response to real life needs or prob-
lems, i.e., it seeks to respond to specific needs
or problems of society or social groups, such as
citizens, non-State organisations or authorities;
3) Public policy is goal-oriented, i.e. seeks to
achieve several defined objectives in an attempt
to address or consider certain problems or
needs in a particular society; 4) Public policy
is a course of actions, i.e., not one specific deci-
sion, action or reaction, but a carefully designed
approach or strategy; 5) Public policy is a deci-
sion to do something or a decision to do noth-
ing, which means that a certain policy can lead
to actions in an attempt to solve the problem or
it can be based on the belief that the problem
will be solved within the framework of the cur-
rent policy, that is, lead to no action; 6) Public
policy is carried out by one or a group of actors,
that is, the policy can be implemented by one
official or by an authority or by many players;
7) Public policy requires justification for action,
that is, usually contains explanations of logic,
on which it is based; 8) Public policy is a deci-
sion already made, not an intention or a promise
(Yang, 2003, pp. 5-6].

Therefore, public policy is a way of exer-
cising power, that is, the authorised actor, per-
forming its direct duties (analysis of the cur-
rent status of a specific problem, assessment
of future prospects and formation of an action
plan, public discussion, etc.), forms (in spe-
cific cases, implements) the action plan neces-
sary to solve problems of public importance.
It should be noted that V. Andriiash (2013)
argues that A. Kucherenko has systematised
different approaches to understanding pub-
lic policy and believes that the modern social
and political thought identifies three main
concepts of public policy, such as: 1) pluralistic
(focuses on the process of making public policy
in a modern democratic society as a multi-level
competition between influential socio-political
groups and associations); 2) public choice (con-
siders the socio-politically oriented individual
as the main vehicle of social activity, and there-
fore the making of public policy is largely influ-
enced by political and public figures at the high-
est levels of government, who act according to
the choice of a rational social interest); 3) deter-
ministic (the making of public policy is deter-
mined by economic relations and the corre-
sponding mode of production). According to
Kucherenko, these concepts, as a theoretical
research tool, enable to define a certain logic
of identifying the necessary conditions for
the development of a conceptual framework for
making public policy in Ukraine (Kucherenko,
1997, p. 279).
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3. Definition of the essence of public pol-
icy of Ukraine

Correspondingly, public policy in Ukraine
can be defined as a system of laws, regulatory
measures, courses of action, and funding priori-
ties concerning a given sector (Dean, 2000).

Notionally, it is a given strategy of making
and implementing socially binding decisions on
a particular issue. Since the State remains the cen-
tral actor in political life, policy is aimed at defining
the essence of the problem, the solution of which
requires the intervention of public authorities
(Afonin, Berezhnyi, Valevskyi, 2010, p. 10).

For example, public policy on education is
the State’s activities directing and regulating
in the field of education for effective use of edu-
cational opportunities to achieve well-defined
strategic goals and objectives of national or
global importance. It is implemented through
laws, State programmes, governmental deci-
sions, international programmes and treaties
and other instruments, and through the involve-
ment of social organisations and movements, in
a broad manner, to support it with the means
at their disposal (media, public academies,
trade associations, unions, etc.) (Model law
on education, 1999). Meanwhile, public policy
on culture is regulatory (administrative, eco-
nomic, financial) and public activities of State
authorities and local self-government bodies,
aimed at meeting the cultural needs of citizens
in accordance with the priorities of social devel-
opment (Law of Ukraine on Culture, 2010).

Therefore, the essence of public policy
of Ukraine is presented through its managerial
nature. That is, the State responds to the prob-
lem, seeks the best ways to solve it and ensures
the stability of social development.

The literature review reveals at least two
characteristics that public policy should meet:
on the one hand, it should reflect the interests
of broad social groups and contribute to solving
important social problems (for example, ensur-
ing security, stability, sustainable growth, etc.),
and on the other — to contribute to forming
a strong and effective authority, making effec-
tive and just decisions (Krokhina, 2006, p. 3).

Accordingly, the efficiency and effective-
ness of public policies is due to the quality
of public administration, with the power to
have progressive methods of regulating social
processes that can prevent risks and threats to
development, minimise multiple risks. From
a procedural perspective, all relevant parame-
ters of management methods and technologies
are manifested in the process of making pub-

lic decisions (Krokhina, 2006, p. 4). The sys-
temic dialogue between the executive author-
ities and the public, and the improvement
of the quality of making decisions on impor-
tant issues of State and public life, taking into
account public opinion, are extremely relevant
today (Official site of the National Civil Ser-
vice Agency, 2019). Therefore, both in Ukraine
and in the world, there are noticeable tenden-
cies of a somewhat renewed understanding
of the significance of the State’s responsibilities,
the conditions and forms of their implementa-
tion, and in general the relations of the author-
ities with society. In this connection, the lead-
ing countries of the world are oriented towards
the systematic re-profiling of public institu-
tions on new models of functioning, in order
to meet the wishes of the majority of citizens.
This leads to appropriate administrative
reforms aimed more at optimizing the system
of exercise of public power (Danylenko, 2019,
224) in order to ensure: 1) the absence of cor-
ruption in public and private sectors; 2) a high
level of legal education and legal awareness
of actors vested with authority; 3) the absence
of preconditions for professional deformation
of representatives of delegated State func-
tions; 4) systematised, harmonised, coordi-
nated legislative framework of sectoral, sec-
toral spheres; 5) sufficient administrative, legal,
organisational, technical, financial, information
and other support for necessary resources for
the activities of public authorities; 6) coherent
communication and dialogue between the State
and the community; 7) the absence of domes-
tic pressure and interference in the activities
of authorities; 8) coherent internal hierarchical
interaction of power institutions; 9) the pres-
ence of a clearly defined administrative policy
(Danylenko, 2019, p. 225).

Therefore, in the light of the reformation
changes, effective and high-quality public policy
of Ukraine is an indispensable tool for improv-
ing the socio-political, economic and cultural
situation of the country.

4. Conclusions

The transitional period that Ukraine under-
goes is characterised by a systematic process
of optimisation of all legal phenomena and pro-
cesses. Public policy of Ukraine as a legal phe-
nomenon is aimed at solving problems of pub-
lic importance, therefore, the clarity of setting
public priorities depends on the quality of meet-
ing the needs of society and the establishment
of a strong and effective authority oriented to
the wishes of the majority of citizens.
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Kanouoam 10puouuHux Hayx, cmapuuil Haykosuil cniepobimnuk, Haykoo-0ocaionuil incmumym
nybaiunozo npasa, eyauys I. Kipnu, 2A, Kuis, Yxpaina, indexc 03035, Artem_Zubko@ukr.net
ORCID: 0000-0001-9119-3638

JEEP3KABHA IIOJIITUKA YKPATHU: IIOHATTS TA CYTHICTh

AHorauisi. Mema. MeTo1o cTarTi € BUABICHHS KOHI[ENITYAJIbHUX ACTIEKTiB Cy4acHo] Iep:KaBHOI 11011~
TUKU YKpaiHU.

Pesynomamu. Peanizaltist cTpaTeTiyHuX I1iJIel ep:KaBu MI0JI0 PO3BUTKY YKpaiHU SIK TIPABOBOI, IEMO-
KpaTUYHOI, COIiaJIbHOI /Iep:KaB! € TPSMO 3aJeKHOIO Bifl SKOCTI /lep:kaBHUX MOTITHK. CBOEIO 4eproio
3a0€31eUNTH SKICTb JIePKABHUX MOJITHK MOKJIUBO JIMIIE IPABUIBHIM PO3yMiHHsIM 1i cyTHOCTI Ta (hyH/Ia-
MEHTAJILHUX OCHOB. TOMY 11€ JI0CTi/KEHHS TPUCBAYEHE BUBUCHHIO HAYKOBHX JIyMOK Ta OKPEMUX 3aKOHO-
JIABYNX HOPM, aHAJII3 3MICTY SIKUX IOTIOMO;KE BUSIBUTH KOHIIENTYa/IbHI ACIIEKTH CYYacHOT IePKaBHOT MOJTi-
THKKM YKpaiuu. JlocaijzkyBaHa TeMaTiKa He € HOBOIO JIJISl IOPUANYHOI HayKW. 3HAYHA KiJIbKICTh YUYeHNUX,
[IPUCBAYYIOUH CBOI HAYKOBI TIOMIYKK CYMIDKHUM TeMaTHKaM, SK IPSMO, TaK i OII0CePE/IKOBAHO 3a4iNaioTh
aCTeKTH TeOPETUYHOTO Ta MPAKTHYHOTO MEPEOCMUCIEHHS IePKaBHOI O TUKY YKPaiHU B Till Ui iHIITIH
cdepi. Onnak ii AMHAMIYHMIE XapaKkTep Ta 4acTa 3MiHa 3aKOHOZIABYMX OCHOB JIAIOTH MOKJIMBICTD YUCHUM
MOCTITHO Y/TOCKOHAIOBATH BiKe HASBHI TEOPETWYHI KOHCTPYKINI IOPUINYHOI TPUPOIH I[LOTO TIPABOBO-
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ro sIBUINA. Y3araJbHeHo, 10 Jep/kaBHa MOMITHKA € CII0cOO0M peastisaliil Baaau, TOOTO CyO’ eKT BIaIHIX
MOBHOBAKEHb, BAKOHYIOUH CBOT TIPSIMi 000B'SI3KM (aHAI3 CYy4acHOTO CTaHy KOHKPETHOT TPoOJIeMH, OItiH-
Ka MailOyTHIX TepcreKkTuB Ta (hopMyBaHHs IUIAHY Aiil, mybiuHe 0O6roBopeHHs To1o) hopmye (y KOH-
KPETHHX BUTIAJKAX 1 Peasi3oBy€) MIaH i, HeoOXiIHMIT s BUPiLIeHHsT TIPo6JIeM y6 IidHOTO 3HAYEHHSI.
Busisneno, o cyTHICTD AepKaBHOI TOMTUKY YKPATHN PEIPe3eHTYEThCS depes i YIPaBIiHChKY TPUPO/LY.
Tob6t0 nepskaBa pearye Ha mpodJIeMY, IyKae ONTUMAIbHI IIIsAX M i1 BUPiIIeHHS, YuM i 3a0e31euye cTabijib-
HIiCTb CYCITIJIBHOTO PO3BUTKY. AKIIEHTOBAHO, IO Y CBiTJIi pepopMaIliiiHuX 3MiH /li€Ba Ta SIKiCHA JlepyKaBHA
TOJTITHKA YKpaiHN € HeBi EMHUM IHCTPYMEHTOM TIOKPATeHHS COIialbHO-TIOMITUIHOTO, €KOHOMIUHOTO
Ta KyJIBTYPHOTO CTAaHOBHUIIA KPaiHU.

Bucnosku. TlincymoBaHo, 110 TiepexiHuil mepio, B SKOMY HUHI mepebyBac YKpaiHa, XapaKkTepusy-
€THCS CUCTEMHUM TIPOIIECOM ONTUMI3allii BCiX IIPaBOBUX SIBUIIL Ta 11polieciB. /leprkaBHa 1ositnka YKpainn
SIK TIPABOBE SIBUILE MA€ HA MeTi BUpilieHHs1 polbiieM IyGIiuHOro 3HAYEHHsI, a TOMY Bijl YiTKOCTI BCTa-
HOBJIEHHST ITyOJIIYHIX MPIOPUTETIB 3AEKUTH SIKICTb 3aI0BOJIEHHS TTOTPED CYCITIIbCTBA Ta CTAHOBJIEHHST
CUJIBHOT i Jlie31aTHOT BJIal1, OPIEHTOBAHOI Ha BpaXyBaHHs M00aKaHb GLIBIIOCTI TPOMAISIH.

KoiouoBi ciioBa: ajiMiHicTpaTUBHA MOJITHKA, BAA/IA, IEP/KABA, epP/KaBHA B/, IepyKaBHA TOMITHKA,
CYCIIiJTBCTBO.
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ADMINISTRATIVE PROCEDURES FOR FAIR
AND EFFECTIVE JUSTICE IN UKRAINE

Abstract. Purpose. The purpose of the article is to analyse administrative procedures for ensur-
ing fair and effective justice in Ukraine.

Results. The article analyses administrative procedures for ensuring fair and effective justice in
Ukraine. The role of the judiciary is to provide justice in the State and to ensure that citizens have
access to it. In Ukraine, the judicial system does not meet the requirements of the European level,
as citizens apply to the European Court of Justice for the restoration of human and civil rights, free-
doms and legitimate interests. The ongoing reform of the judicial system is not making a positive
difference, indicating a low level of confidence in the court and the entire judicial system. There-
fore, the justice sector requires special attention and research on problematic issues. It is found that
administrative procedures are not clearly defined. We may argue that they are a certain administra-
tive and legal instrument regulating different public relations to ensure the rights and duties of cit-
izens in the field of administration and control procedures, moreover, in the event of a violation,
action shall be taken to reinstate them and to bring the perpetrators to justice. It is underlined that
any information, not only regarding the judge but also concerning the proceedings, should be entered
in the relevant register, which should be accessible to the parties to the proceedings or other persons
concerned. The obligatory condition, related to the issue under study, is the procedure for ensuring
the protection of information, especially with regard to the personal data of the above persons. That
is, the relevant technical equipment should be with appropriate software.

Conclusions. Administrative procedures for ensuring fair and effective justice in Ukraine are
a certain administrative and legal instrument regulating different public relations to ensure the rights
and duties of citizens in the field of administration and control procedures, moreover, in the event
of a violation, action shall be taken to reinstate them and to bring the perpetrators to justice.

Key words: administrative and legal framework, efficiency, fairness, justice, procedures, admin-
istrative law, courts

1. Introduction
The role of the judiciary is to provide jus-

kov, A. Komziuk, O. Kuzmenko, A. Kravtsov,
R. Melnyk, I. Stakhura, A. Shcherbliuk,

tice in the State and to ensure that citizens have
access to it. In Ukraine, the judicial system does
not meet the requirements of the European
level, as citizens apply to the European Court
of Justice for the restoration of human and civil
rights, freedoms and legitimate interests. The
ongoing reform of the judicial system is not
making a positive difference, indicating a low
level of confidence in the court and the entire
judicial system. Therefore, the justice sector
requires special attention and research on prob-
lematic issues.

The study is based on the work of aca-
demic theorists on administrative law, such as:
B. Averianov, O. Bandurka, O. Bezpalova,
Y. Bytiak, M. Havryltsiv, V. Halunko, I. Holos-
nichenko, S. Kivalov, M. Kovaliv, V. Kolpa-
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V. Felyk, K. Fuhlevych, and others.

The purpose of the article is to analyse
administrative procedures for ensuring fair
and effective justice in Ukraine.

2. Administrative procedures as an admin-
istrative and legal instrument regulating pub-
lic relations

The main task of the State is to clearly define
the provision of rights, freedoms and legitimate
interests for its citizens. All this is done through
administrative procedures. The word procedure
comes from Latin procedo, which means “pro-
ceed” or “advance”, process (from Latin processus
“proceeding”, “moving forward”) (Melnychuk,
1974). V. Averianov believes that administra-
tive procedures can significantly contribute to
improving the efficiency of management, clear

© O. Zubov, 2022
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performance of functions and powers of bodies
and officials. Most importantly, these proce-
dures should ensure the necessary consistency
of citizens’ exercise of their rights and freedoms
and become an effective obstacle to subjectiv-
ity and arbitrariness of officials of the executive
authorities (Averianov, 2002). S. Ovcharuk
considers that the institution of administrative
procedure is the only multifunctional organisa-
tional and legal instrument in the administrative
law, contributing to the realisation of the rights
and freedoms of citizens under the formation
of the legal State (Ovcharuk, 2015). Some legal
scholars in administrative law note that admin-
istrative procedures are: a) external expression
of the exercise by public administrators of their
powers granted to them to ensure (facili-
tate) the exercise of rights, freedoms, inter-
ests of individuals, performance of subjective
duties, tasks of the State; b) the manifestation
of managerial and executive activities of State
authorities, local self-government bodies, their
officials and officers; ¢) the institution of admin-
istrative law, inherent in and objectively inter-
connected with it, characterized by the staging
and presence of special proceedings (Kolomoi-
ets, Kolpakov, 2014: 9). In addition, the admin-
istrative procedure is the procedure defined by
the legislation for consideration and decision
by public administrators of a specific admin-
istrative case, as well as the procedure for
the adoption and execution of the adminis-
trative act to ensure the rights and legitimate
interests of the individual and the performance
of duties prescribed by law, protection of rights,
freedoms and legitimate interests (Halunko,
Dikhtiievskyi, Kuzmenko, 2001). S. Savchen-
ko’s study of the registration procedures in
the activities of the internal affairs agencies
has allowed concluding that the registration
procedure is regulated by the administrative
and procedural rules of the activities of the public
administration bodies, carried out with the aim
of: official recognition of the legality of regula-
tions; actions of legal persons; actions of natural
persons; confirmation by the State of the legal
status of actors; granting of rights or obligations
to actors; recording of legal facts; establishing
a certain legal relationship (Savchenko, 2012).
In the study of administrative procedures for
ensuring the right of citizens to access public
information, S. Taradai concludes that admin-
istrative procedures, established by law, are
the manner in which the information manag-
ers carry out the actions and ensure the right
of everyone to access the information that is
created, collected, used, disseminated and main-
tained by authorised actors and other managers
of public information of public interest. Their
specificity is that they are official, enshrined in

the relevant legal regulations and are the main
instrument in the system of ensuring the exer-
cise by actors of their rights, freedoms, legitimate
interests and powers. Observance by information
managers of certain procedures while ensuring
the right of citizens to access public information
is a guarantee of their legality (Taradai 2012).
According to V. Halunko, administrative pro-
cedures for administrative and legal support for
investigative activities are specific administra-
tive activities of public administrators, carried
out on the basis of the substantive provisions
of constitutional law, implemented in the proce-
dural provisions of administrative law and con-
sisting of stages, phases and actions related to
the activities of pre-trial investigation bodies
(Halunko, 2017). We advocate the scholar’s
perspective, since the activities of the courts
are also specific, and in the performance of their
direct functional duties in administration
of justice in cases, they are guided by a num-
ber of procedural codes, such as: Criminal Pro-
cedure, Administrative Proceedings, Civil
and Economic Codes, which include procedures
for the consideration of cases.

Therefore, there is no clear definition
of administrative procedures. We may argue
that they are a certain administrative and legal
instrument regulating different public relations
to ensure the rights and duties of citizens in
the field of administration, control procedures,
moreover, in the event of a violation, action
shall be taken to reinstate them and to bring
the perpetrators to justice.

3. Specificities of administrative proce-
dures in the justice sector in Ukraine

Next, some administrative procedures for
ensuring fair and effective justice in Ukraine are
considered. For example, the law clearly stip-
ulates that justice in Ukraine is administered
exclusively by the courts and in accordance
with the procedures established by law (Law
of Ukraine on the Judiciary and the Status
of Judges, 2016).

The first procedure is the election of a judge.
It is quite extensive and specific. The person
applying for the post shall go through cer-
tain stages. Thus, the applicant shall submit
documents only after the High Qualification
Commission of Judges of Ukraine has placed
an announcement of the selection of candi-
dates for the post of judge on its official web-
site. After the relevant check, carried out by
the High Qualification Commission of Judges
of Ukraine, a person is allowed to take a qual-
ifying examination, the results of which shall
be published on the official website of the High
Qualification Commission of Judges of Ukraine.
Then the person shall receive special training
and a certificate of special training. According
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to the results the candidate passes a qualify-
ing exam, after the successful passing of which
the High Qualification Commission of Judges
of Ukraine appoints candidates for the post
of judge in the reserve for filling vacant posi-
tions of judges, determining their rating,
promulgates the list of candidates for the post
of judge included in the reserve and rating list
on the official website of the High Qualifica-
tion Commission of Judges of Ukraine. Further
competition is held on the basis of the rating
of candidates and the consideration by the High
Council of Justice and the recommendation
of the High Qualification Commission of Judges
of Ukraine and the adoption of a decision on
the candidate for the post of judge. The docu-
ments are submitted for adoption to the Pres-
ident of Ukraine, and only after the issuance
of the decree of the President of Ukraine on
appointment to the post of judge the candidate
is appointed to the post.

Moreover, specificities in the selection
of candidates for the post of judge are at least
three-year experience as an assistant judge,
determined by the decision of the High Qualifi-
cation Commission of Judges of Ukraine.

The next procedure is the special training
of a candidate for the post of judge for a period
of one year, which takes place at the National
School of Judges of Ukraine on a budgetary
basis. The Higher Qualification Commission
for Judges of Ukraine, on the recommendation
of the National School of Judges of Ukraine,
approves the programme, the curriculum
and the procedure for special training for
judges. While the candidate is in office, he or she
retains his or her main job and is paid a stipend
equivalent to the salary of an assistant judge
of a local court. The period of special training
at the National School of Judges is included in
the length of professional activity in law and,
upon completion, a certificate is issued. The
materials for candidates who have passed spe-
cial training by the National School of Judges
of Ukraine are sent to the High Qualification
Commission of Judges of Ukraine for passing
the qualification exam. In the event of a viola-
tion of the procedure for special training, which
has led to the unsuccessful implementation

of the special training programme, failure to
attend the exam, expulsion from or termination
of training on his or her own initiative, the can-
didate shall reimburse the funds, spent on his or
her training. A candidate for the post of judge
shall reimburse the funds spent on his or her
special training.

These procedures and the obligatory
promulgation of the results make information
and registration procedures important for our
research. Any information, not only regarding
the judge but also concerning the proceedings,
should be entered in the relevant register, which
should be accessible to the parties to the pro-
ceedings or other persons concerned. The oblig-
atory condition, related in our case, is the proce-
dure for ensuring the protection of information,
especially with regard to the personal data
of the above persons. That is, the relevant
technical equipment should be with appropri-
ate software. Nowadays, the judicial informa-
tion and communication system is served by
the State Court Administration of Ukraine
and the State Enterprise Information Judicial
Systems.

The next procedure is the funding proce-
dure. The Constitution of Ukraine provides
for that the State shall ensure the financing
and an enabling environment for the function-
ing of courts and the activities of judges. The
State Budget of Ukraine separately determines
the expenses for the maintenance of courts,
taking into account the proposals of the High
Council of Justice (Constitution of Ukraine,
1996). This reveals the special funding arrange-
ments and a constitutional guarantee of their
independence. Financial support for the activ-
ities of the courts of Ukraine is included in
the State Budget of Ukraine.

4. Conclusions

Therefore, administrative procedures for
ensuring fair and effective justice in Ukraine are
a certain administrative and legal instrument
regulating different public relations to ensure
the rights and duties of citizens in the field
of administration, control procedures, moreo-
ver, in the event of a violation, action shall be
taken to reinstate them and to bring the perpe-
trators to justice.
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AEAKI AAMIHICTPATUBHI ITPOLEYPU CTOCOBHO 3ABE3IIEYEHH
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Anoranisi. Mema. Meta crarTi noJ1sirae B ToMy, 100 IpoaHaisyBaTh aMiHICTPaTHBHI IIPOLELyPU
CTOCOBHO 3a6e31eYeHHS CIIPABEIMBOTO Ta eDEeKTUBHOIO IPABOCY/1/is B YKpaiHi.

Pesynomamu. Y cratti IpoaHanizoBaHi aAMiHICTPaTHBHI MPOIEAYPH CTOCOBHO 3a0e3MeUeHHsI CIIpa-
Be/IITMBOTO Ta epeKTUBHOTO MpaBocy /i B YKpaiHi. Posb cyoBoi cructemu mosisirae y 3aificHeHHi B fiep-
JKaBi IIpaBOCYIA Ta 3a0e3IIeUeHHI HAJIE)KHOTO JI0 HbOTO A0CTYIy rpoMajisin. B Ykpaiui cynosa cucrema
He Bi/IIIOBI/Ia€ BUMOTaM €BPOIEHCHKOTO PiBHS, OCKIIBKI TPOMAISTHU 3BEPTAIOTHCS 3 Bi/THOBJICHHSM CBOIX
mpaB 710 €BPOTEHCHKOTO CY/Y, MO CBIIUNTD PO HEHAIEKHUI PiBEHb 3aXMCTY TPaB, CBOOO/ Ta 3aKOHHUX
iHTepeciB JIIOMHY 1 TPOMaIiHIHA. 3arovyaTkoBaHe pe)OPMYBaHHS CY/I0BOI CHCTEMU HE JIA€ THX IO3M-
TUBHUX 3PYIIEHb, IO CBIYUTH TIPO HU3bKUI PiBEHb JOBIPH /10 Cy/Iy Ta Beiel cynoBoi cuctemu. Came ToMy
cepa mpaBocys 10Tpedye 0cOOMMBOI yBaru Ta AOCJIKEHHS TIPOOIEMHKX IUTaHb. 3’sICOBAHO, 10
YiTKOTO BU3HAUCHHS 11[0/I0 TIOHATTS aJIMIHICTPATUBHUX Mporelyp Hemae. MokeMo 3a3HAYUTH, 1110 BOHI
€ TIEBHVM a/IMiHiCTPATHBHO-TIPABOBUM iHCTPYMEHTOM, SIKUIl PETYJIIOE CYCILIbHI BiIHOCHHN Pi3HuX cep
J1JIst 3a0e311eUeHH s IIPaB i 000B’A3KIB rPOMa/IH y cepi yIpaBIiHHs, IPOIEAYPH KOHTPOJIBHOI IisJIbHOCTI,
a B pasi MOpYIIeHHS BXKUBAIOTHCA 3aX0/I1 MO0 1X BiTHOBJICHHS TA IPUTATHEHHS BUHHUX /10 BiJITIOBI/1aJIb-
Hocti. Harostormeno, 1o 6y/ib-sika iHpopMaIrist He TiIbKM CTOCOBHO CY/II, a TaKa, 10 CTOCYEThCS MUTaHb
CYIOYMHCTBA, TOBUHHA OYTH BHECEHA /10 BiIMOBITHOTO PEECTPY, IOCTYTI 0 KO TOBUHHI MATH YIaCHUKH
npoiecy abo iHmi ocobu, mo 3auikasieHi y Hiit. OG0B’ SI3KOBOI0 YMOBOIO, 1[0 [EPEILTITAETHCS Y HAIIO-
My BUIIQJIKY, € PoLieypa 3abe3redeHHsIM 3aXucTy iHhopMaltil, 0co6IMBO 10 CTOCYETHCS TIEPCOHATBHIX
JIAaHUX BHILEBKasaHux oci6. ToOTo BianmosinHe TexHiuHe 0OMajHaHHs TOBUHHO OyTH 3a0e3nedeHe Bimo-
BIJIHMM TIPOrPAMHUM 320€311e4eHHSIM.
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THEORETICAL AND METHODOLOGICAL
FOUNDATIONS FOR DETERMINING LEGAL
PRINCIPLES OF MAKING PUBLIC POLICY
ON ENSURING RIGHTS AND FREEDOMS
OF PERSONS WITH DISABILITIES

Abstract. Purpose. The purpose of the article is to determine, relying on modern scientific devel-
opments and the current regulatory framework, legal principles of making public policy on ensuring
the rights and freedoms of persons with disabilities and, if necessary, to systematise them.

Results. The article analyses the legal principles of public policy on ensuring the rights and free-
doms of persons with disabilities. The study suggests grouping the principles of public policy on
ensuring rights and freedoms of persons with disabilities into universal (general) and sectoral (spe-
cial). It is determined that universal (general) principles, inherent in public policy as a whole, are
applied in all its types (sub-types). These include, inter alia: the rule of law; conformity with interna-
tional law and international treaties; humanism, expediency and reasonableness; effectiveness; legality;
humanistic value; scientific character; planning; priority of national interests; predictability; equality
of all actors; systematic character; declaration and ensuring of human rights and freedoms; profession-
alism and competence of actors and other general principles.

Conclusions. 1t is noted that sectoral (special) principles are original ones, which, as a rule, are
inherent in a particular type (sub-type) of public policy. Therefore, they are classified into: a) ordi-
nary — internal principles of public policy on ensuring the rights and freedoms of persons with disabili-
ties, which are general and significant (basic). These include: the Government’s responsibility to estab-
lish a system that eliminates conditions leading to disability; accessibility; involvement and inclusion;
non-discrimination; respect for the rights and talents of children with disabilities; full participation;
equality of opportunities; equality of men and women; freedom of choice; equal conditions; an ena-
bling environment for independent life; b) immanent — internal principles of public policy on ensuring
the rights and freedoms of persons with disabilities, which are exclusive and specific, that is, inher-
ent (characteristic) only in this sub-policy. These include: meeting the needs and interests of persons
with disabilities; comprehensive support for persons with disabilities; application and implementation
of the universal design framework; cross-cutting barrier-free environments; raising awareness of per-
sons with disabilities and regarding them; promotion of sustainable urban mobility.

Key words: persons with disabilities, public policy on ensuring the rights and freedoms of persons
with disabilities, principles, administrative and legal framework.

1. Introduction

The making of public policy on ensuring
the rights and freedoms of persons with disa-
bilities has always been a complex, multi-vec-
tor and targeted process, which necessarily
has a goal, tasks and trends. Moreover, each
of the components of such public policy should
comply with the principles, governing the pub-
lic authorities” activities in the implementation
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of this policy. In such context, the relevant prin-
ciples should be considered for making such pol-
icy in the proper manner.

The study of the principles of making public
policy in various sectors of public life has repeat-
edly been under the focus of scientific research
by scientists, such as B. Averianov, O. Ban-
durka, O. Bezpalova, Yu. Bytiak, O. Valevskyi,
V. Halunko, I. Hrytsenko, V. Harashchuk,
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O. Dzhafarova, T. Drakokhrust, O. Drozd,
H. Zubko, V. Komziuk, V. Nastiuk, D. Pryi-
machenko, S. Stetsenko, and others. Further-
more, it should be noted that the principles
of making public policy on ensuring the rights
and freedoms of persons with disabilities
have just been reviewed in scientific works
by V. Kondratenko, K. Mishchenko, V. Petru-
sevych, Ye. Sobol and others, which makes
the study relevant.

The purpose of the article is to determine,
relying on modern scientific developments
and the current regulatory framework, legal
principles of making public policy on ensuring
the rights and freedoms of persons with disabili-
ties and, if necessary, to systematise them.

2. Determination of the principles of pub-
lic policy on ensuring the rights and freedoms
of persons with disabilities

The principle (from Latin principium — “the
basis,” “the beginning”) is the basic, initial posi-
tion of any scientific system, theory, ideological
trend, political arrangement, etc.; the specific-
ity underlying the creation or implementation
of something (Ivchenko, 2002, p. 366); the main,
most general, starting position, the tool, the rule
that determines the nature and social essence
of the phenomenon, its orientation and essen-
tial properties (Malynovskyi, 2003, p. 190);
the starting idea, the fundamental that deter-
mines the content and trend of the regulatory
mechanism (Koziubra, 2015, p. 66).

Logically, with regard to public policy,
the principles are a fundamental element,
the basis of the corresponding public activity,
which determine the basis of its making, reveal
its essence.

According to I. Chekhovska, the principle is
a central concept, a fundamental idea applicable
to any system of knowledge and subordinates it.
Within the theoretical knowledge of public pol-
icy, the principle determines the requirement to
deploy the very knowledge into a system where
all theoretical provisions are closely related
and affect each other in a certain way (Chek-
hovska, 2013, p. 111). That is, the author focuses
on the system-forming aspect of the principles,
their substantiality for something or someone.

Moreover, the principles are the result
of people’s generalisation of objectively valid
laws and regularities, common features inherent
in them, characteristic facts and features that
become the common beginning of their activi-
ties (Malynovskyi, 2003, p. 190). Therefore, in
the context of public policy, the principles set
the key rules, guidelines and fundamentals for
the proper activities of actors of public authority
in its making.

Given the managerial component of the pro-
cess of making public policy, it is natural that

their respective principles are similar and corre-
late with the principles of public administration.
In this context, researchers note that the prin-
ciples are the fundamental rules of the activities
of bodies, institutions and people in the manage-
ment of social processes, based on knowledge
of the laws of functioning and development
of society [6, p. 16]. According to V. Maly-
novskyi, the principles of public administration
define the requirements for the system, struc-
ture, organisation and process of management,
trends and limits of managerial decision-making.
They interact with each other within a holis-
tic system, balancing or reinforcing each other,
allow for revelation of their nature, individu-
ality and regulatory capabilities. In addition,
the author underlines that the principles of pub-
lic administration should be based on the laws
of development of society, meet the goals of man-
agement, take into account the temporal and ter-
ritorial aspects of the relevant processes, have
alegal form (Malynovskyi, 2003, p. 193).

Therefore, the principles of public policy on
ensuring the rights and freedoms of persons with
disabilities can be defined as guiding ideas, fun-
damental rules, norms and standards, enshrined
in the legal form, that reveal its essence, deter-
mine the basis for its making in order to ensure
the full exercise by the persons concerned of their
rights and freedoms, as well as their declaration
and protection.

3. The importance of principles in the imple-
mentation of public policy

Principles of public policy, including its
implementation and formation, are traditionally
grouped into universal (general) and sectoral
(special) (Chekhovska, 2013, p. 111; Kovba-
siuk, 2014, p. 16; Honiukova, Kozakov, Rebkalo,
2018, p. 276). Universal (general) principles are
inherent in the entire public policy and oper-
ate in all its types (sub-types). In turn, sectoral
(special) principles are original, they are usually
inherent in a particular type (sub-type) of pub-
lic policy.

Scientists argue that the universal (gen-
eral) principles include: objectivity; specificity;
optimality; feedback; compliance with legal
provisions, etc. (Kovbasiuk, 2014, p. 16; Honi-
ukova, Kozakov, Rebkalo, 2018, p. 276); rule
of law, legality, respect for human rights, pub-
licity, systemic nature, comprehensiveness, sci-
entific nature, planning, efficiency, timeliness,
control, flexibility (Koshykov, 2021, pp. 74-81)
and others. These principles have previously
been enshrined in the Constitution of Ukraine,
specified in a number of laws and regulations
and used in all political and administrative activ-
ities of the State.

In this context, N. Korshunova identifies
universal (general) principles of making public
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policy as constitutional and, in particular,
includes the principles of democracy, the rule
of law, legality; peoples’ and State sovereignty;
declaration and protection of human rights
and freedoms; ensuring of human and civil rights
and freedoms; conformity of public policy with
international law and treaties; political diversity
(Korshunova, 2017, pp. 160—166).

Furthermore, a legitimate list of univer-
sal (general) principles of public policy is
provided by the legislator in Article 2, Part 2
of Law of Ukraine 2411-VI “On the Principles
of Domestic and Foreign Policy” of July 1, 2010.
Such principles are: 1) the priority of national
interest protection; 2) the rule of law, ensuring
human and civil rights and freedoms, respect for
the dignity of each person, ensuring special care
for the child and the realisation of his/her rights;
3) the equality of all actors of property rights
before law, protection of competition in eco-
nomic activities; 4) the exercise of State power
on the grounds of its division into legislative,
executive and judicial; 5) openness and transpar-
ency in the processes of decision-making by State
and local authorities; 6) the sustainable devel-
opment of the market economy and its social
dimension; 7) the balance of national, regional
and local interests; 8) freedom, social justice
and creative self-realisation; the participation
of people in the management of State and public
affairs; 9) social partnership and civic solidar-
ity (Law of Ukraine On Principles of Domestic
and Foreign Policy, 2010).

In addition, the above list of universal (gen-
eral) principles of making public policy should
be supplemented by the principles of humanism,
expediency and reasonableness, coherence, com-
prehensive interaction of actors, human-cen-
trism, multi-subjectivity, predictability, trans-
parency, professionalism and competence
of actors.

Furthermore, it should be noted that sec-
toral (special) principles of making public policy
on ensuring the rights and freedoms of persons
with disabilities are specific due to implying
both adapted general principles of public policy
and exceptional, specific principles.

The general principles of sub-policy under
study are identical to some universal (general)
principles of public policy as a whole but they
are essential for ensuring the rights and freedoms
of persons with disabilities and are adapted to its
content. We propose to understand such princi-
ples as ordinary.

The ordinary (general) principles of making
of public policy on ensuring the rights and free-
doms of persons with disabilities have been elab-
orated by the international community and,
according to Ye. Sobol, are, firstly, the responsi-
bility of the Government responsibility to estab-
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lish a system that eliminates conditions lead-
ing to disability and to address issues related
to the consequences of disability; secondly,
the provision by the State of the equal standard
of living for persons with disabilities and other
citizens, including income, education, employ-
ment, health care and participation in social life;
thirdly, an enabling environment by the State for
the independent life of persons with disabilities
(self-reliance, self-sufficiency); fourthly, the rec-
ognition of the equality of persons with disabil-
ities with other citizens in the exercise of con-
stitutional rights and the observance of duties;
fifthly, equal conditions for persons with dis-
abilities throughout the country, regardless
of their place of residence; sixth, consideration
of the specific characteristics of persons with dis-
abilities in making public policy on persons with
disabilities; seventh, involvement of persons
with disabilities in the development and appli-
cation of legislation and strategies affecting their
health, economic and socio-political situation
(Sobol, 2015, pp. 94-95).

The Convention on the Rights of Persons
with Disabilities provides ordinary principles
of the sub-policy under study. These include
the principles of the freedom to make one’s own
choices, independence of persons, non-discrim-
ination, participation and inclusion in society,
respect for difference of persons with disabilities,
accessibility, equality of opportunity, equality
between men and women, respect for the right
and capacities of children with disabilities (UN
Convention on the Rights of Persons with
Disabilities, 2006). Furthermore, the Coun-
cil of Europe Disability Strategy 2017-2023
provides for an almost similar list of principles.
These principles are defined as fundamental
and include independence, freedom of choice,
full participation, equality, human dignity
(The Council of Europe Disability Strategy
2017-2023).

In addition, immanent principles are internal
principles of making public policy on ensuring
the rights and freedoms of persons with disabil-
ities include, as above-noted, exclusive and spe-
cific. These principles should be considered as
immanent, because they are internal, that is,
inherent (characteristic) only in this sub-policy.

Immanent principles of public policy on
ensuring the rights and freedoms of persons with
disabilities are principles of meeting the needs
and interests of persons with disabilities; com-
prehensive support for persons with disabilities;
application and implementation of the princi-
ples of reasonable accommodation; application
and implementation of the universal design
framework; cross-cutting barrier-free environ-
ments; raising awareness of persons with disabil-
ities and regarding them; development of princi-
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ples of participation and cohesion in relation to
persons with disabilities; promotion of sustain-
able urban mobility. However, the list of imma-
nent principles is not exhaustive and may be
expanded and/or detailed, as appropriate.

4. The classification of principles of making
public policy on ensuring the rights and free-
doms of persons with disabilities

Therefore, the principles of public policy on
ensuring the rights and freedoms of persons with
disabilities are grouped into:

1. Universal (general) principles, inherent
in public policy as a whole, are applied in all
its types (sub-types). These include, inter alia:
the rule of law; conformity with international
law and international treaties; humanism, expe-
diency and reasonableness; effectiveness; legal-
ity; humanistic value; scientific character; plan-
ning; priority of national interests; predictability;
equality of all actors; systematic character; dec-
laration and ensuring of human rights and free-
doms; professionalism and competence of actors.

2. Sectoral (special) principles are original
ones, which, as a rule, are inherent in a particular
type (sub-type) of public policy. Therefore, they
are classified into:

a) Ordinary — internal principles of pub-
lic policy on ensuring the rights and freedoms
of persons with disabilities, which are general
and significant (basic). They are identical to
some universal (general) principles of public
policy as a whole, but adapted to the content
of public policy on persons with disabilities.
These include: the Government’s responsibility
to establish a system that eliminates conditions
leading to disability and addressing disability
issues; accessibility; involvement and inclu-
sion; non-discrimination; respect for the rights
and talents of children with disabilities; full
participation; equality of opportunities; equal-
ity of men and women,; freedom of choice; equal
conditions; an enabling environment for inde-
pendent life; consideration of specificities;

b) Immanent — internal principles of pub-
lic policy on ensuring the rights and freedoms

of persons with disabilities, which are exclusive
and specific, that is, are inherent (inherent)
only to this sub-policy. These include: meeting
the needs and interests of persons with disabil-
ities; comprehensive support for persons with
disabilities; application and implementation
of the principles of reasonable accommodation;
application and implementation of the univer-
sal design framework; cross-cutting barrier-free
environments; raising awareness of persons with
disabilities and regarding them; development
of principles of participation and cohesion in
relation to persons with disabilities; promotion
of sustainable urban mobility.

3. Conclusions

Thus, it can be concluded that the principles
of public policy on ensuring the rights and free-
doms of persons with disabilities are guiding
ideas, fundamental rules, norms and stand-
ards, enshrined in the legal form, that reveal its
essence, determine the basis for its making in
order to ensure the full exercise by the persons
concerned of their rights and freedoms, as well as
their declaration and protection.

In addition, the principles of public policy
on ensuring the rights and freedoms of persons
with disabilities are grouped into: 1) Univer-
sal (general) principles, inherent in public
policy as a whole, are applied in all its types
(sub-types); 2) Sectoral (special) principles
are original ones, which, as a rule, are inher-
ent in a particular type (sub-type) of public
policy. Therefore, sectoral (special) principles
are classified into: a) Ordinary — internal prin-
ciples of public policy on ensuring the rights
and freedoms of persons with disabilities,
which are general and significant (basic). They
areidentical to some universal (general) princi-
ples of public policy as a whole, but are adapted
to the content of public policy on persons with
disabilities; b) Immanent — internal principles
of public policy on ensuring the rights and free-
doms of persons with disabilities, which are
exclusive and specific, that is, inherent (char-
acteristic) only in this sub-policy.
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TEOPETUKO-METOZ10/I0ITYHI OCHOBU BU3SHAYEHHS ITIPABOBUX
3ACA1 ®OPMYBAHH? TA PEAJI3ALII IEP;KABHOI ITIOJIITUKH
IO/J0 3ABE3IIEYEHHA ITPAB I CBOBO/I OCIb 3 IHBAJIITHICTIO

Anorauis. Mema. Merta cTarti 1oJisirae y Tomy, 100 Ha OCHOBI Cy4acHUX HAyKOBUX PO3POOOK, UMHHOI
HOPMATHBHO-IIPABOBOI 0231 BUBHAYKMTHU [PABOBI 3acau (HpUHIKMIK) (GOPMYBAHHS Ta peasisallii IepKas-
HOT HMOMITHKK 100 3abe3IedeHHst pas i ¢cBoOo 0cib 3 iHBaIAHICTIO Ta y pasi HeoOXiAHOCTI 3ilicHITH
iX cucremarusariio.

Pesyavmamu. CtaTTio IPUCBSYEHO aHAJI3Y TIPABOBUX 3aca/l (IPUHIUIIB) JIEPKABHOI MO TUKH TOJIO
3abesreueHHst pas i cBo6o/ ocib 3 inBasigHicTI0. Ha OCHOBI IIPOBEIEHOTO JOCI/IZKEHHS 3aIIPOIIOHOBAHO
HPUHIAIK AePKaBHOI MOMITUKK 100 3abe3IedeHns mpas i cBo0o 0ci6 3 IHBaJIIAHICTIO MOAIIATH Ha YHi-
BepcasbHi (3arasbHi) Ta TamyseBi (crienianpHi). BusHadgeHo, mo yHiBepcasbHi (3araibHi) — TPUHITAIIH, IO
[IPUTaMaHHi JIepKaBHill MOJITUIL 3arajioM, 3aCTOCOBYIOThCS Y BCiX 1i Buax (mizsuaax). /1o HUX, 30kpema,
HaJIeKaTh: BEPXOBEHCTBA 1IPaBa; Bi/IIIOBIAHOCTI HOPMaM MisKHAPOIHOTO IpaBa Ta TOJIOKEHHAM MiXKHAPO/I-
HUX JIOTOBOPIB; TyMaHi3My, OIIJIbHOCTI Ta 00rPYHTOBAHOCT]; e(heKTUBHOCTI; 3AKOHHOCTI; JIOJAMHOLEHTPU3-
MY; HAYKOBOCTI; IIJITAHOBOCTI; TPIOPUTETHOCTI 3aXUCTY HAIlIOHATbHUX 1HTEPECiB; TIPOrHO30BAHOCTI; PIBHOCTI
BCIX Cy0'€KTIB; CUCTEMHOCTI; YTBEPKEHHsI Ta 3a0e31edeHHs IIpaB i cBOGO/ ToAuHu; axoBOCTI Ta KOMIIe-
TEHTHOCTI Cy0’€KTIB Ta iHIIII 3araibHi TIPUHIIKIIN.

Bucnoexu. 3asznaueHo, 1110 ranysesi (CreniaabHi) — OpUTiHAIbHI MPUHIMIN, 10, SK [TPABUJIO, TIPU-
TaMaHHi KOHKpeTHOMY BUY (TiABUY) fep:kaBHOI osiThku. CBOEIO Ueproio BOHM ANhePEeHIH0I0ThCS Ha:
a) OpIMHAPHI — BHYTPIIHI IPMHIIMIIN eP5KAaBHOT OJIITUKH 11100 3a0e31edeHHs mpas i cBoGo oci6 3 iHBa-
JUIHICTIO, K MAIOTh 3araibHUI XapakTep Ta cyTrese (6a3ose) sHadeHHst. /o HUX HajesKaTh: BiAIOBIIaIb-
HOCTI YPSA/ly 3a CTBOPEHHSI CUCTEMH, CIIPSIMOBAHOI Ha YCYHEHHS YMOB, 110 TIPU3BOJATD /10 iHBAJITHOCTI;
JIOCTYITHOCT]; 3a/IyYeHHs Ta BKJIKOUEHHs 10 CYCIIJIbCTBA; HEIMCKPUMIHALLT, OBaru 10 1pas i 3aibHoCTelt
JiTedt 3 IHBAJIIHICTIO; TOBHOT y4acTi; pIBHOCTI MOKJIMBOCTEHT; PIBHOCTI YOJIOBIKIB 1 JKiHOK; CBOGOAM BUOOPY;
CTBOPEHHS PIBHUX YMOB; CTBOPEHHSI YMOB /ISl HE3A/IEKHOTO SKUTTsT; 0) IMAHEHTHI — BHYTPILIHI IPUHIIUITH
JICPIKABHOI TIOJITUKK OO0 3a0e3medents mpas i cBo6o/ 0ci6 3 IHBaTiAHICTIO, SKi € BUKIIOYHUMHE Ta CTie-
tubivanM, TO6TO puTaMaHHi (BaacTuBi) Jmiie 1iil cyomosituii. /[o HUX HajeaTh: BpaXyBaHHs 10Tped
Ta iHTepecis 0ci6 3 IHBaJIIAHICTIO; BCeGIYHOT iATPUMKY 0Ci6 3 IHBAJIHICTIO; 3aCTOCYBAHHS Ta BIIPOBAKEH-
Hsl 3aCajl YHIBEPCAIbHOIO IU3aliHY; HACKPI3HOT 6e30ap’€pHOCTI; MiBUIIEHHS PiBHSI 00i3HAHOCTI OCi0 3 iHBa-
JIZIHICTIO T IOJI0 HUX; CIPHUSIHHS PO3BUTKY CTaJIOl MiChKOI MOOLIIBHOCTI.

Kimouosi ciioBa: oco6u 3 iHBaJIAHICTIO, JepKaBHA MOJITUKA MO0 3a0e3MedeH s mpas i cBo0oz oci0
3 IHBAJIIIHICTIO, TPUHITUTIN, a/[MiHICTPATUBHO-TIPABOBI 3aCa/IH.
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ADMINISTRATIVE AND LEGAL FRAMEWORK
FOR THE NATIONAL SECURITY OF THE UNITED
STATES AND ITS IMPACT ON THE ASEAN SOCIAL
AND ECONOMIC SECTOR

Abstract. Purpose. The purpose of this article is the study of the administrative and legal frame-
work for the U.S. national security and its impact on the ASEAN socio-economic sector.

Results. In the article, the historical and legal analysis makes it possible to formulate, reveal
and review the administrative and legal framework for the U.S. national security and its impact
on the ASEAN socio-economic sector. In the second half of the XX century, this sector was under
the focus by the international community due to dynamic changes in the political, financial and eco-
nomic sectors, which had logical impact on the development of their concepts of national security.
Free trade and open markets are key elements for stability and security in the Asia-Pacific region
and long-term prosperity. The use of bilateral and multilateral free trade treaties ensures high levels
of interdependence and economic growth in Asian countries and the USA. It is revealed that the U.S.
national security relations with ASEAN are aimed at promoting the development of the socio-eco-
nomic sector of U.S. influence. The United States focus economically on increasing investment
and trade, intervening actively in education, disaster management, etc. The likelihood of the United
States becoming the only world State with a huge impact on this sector in ASEAN countries, includes
certain risks that make other countries nervous. Therefore, the issue has been very acute, both for
the United States and for ASEAN and for countries interested in domination.

Conclusions. A historical and legal analysis of the administrative and legal framework for
U.S. national security and its impact on the ASEAN socio-economic sector reveals that the APAC
has recently played an increasingly important role in the economic and political life of the USA,
and therefore has a significant impact on her national security. Leading and influential representa-
tives of the U.S. ruling elite continue to further support strengthening of the power component in
American SEA policy. By participating directly in decision-making, they advocate the use of force
to achieve U.S. strategic goals in the world. The analysis reveals that the appropriate administrative
and legal framework for the U.S. national security is being formed, which is further transferred to
the APAC in various sectors of interaction on the basis of bilateral and multilateral treaties.

Key words: administrative and legal framework, Asia-Pacific region (APAC), Association
of Southeast Asian Nations (ASEAN), foreign economic policy, investment climate, national secu-
rity, South-East Asia (SEA), socio-economic sector, United States of America (USA).

1. Introduction

The U.S. partnership with the Associa-
tion of South-east Asian Nations (hereinaf-
ter referred to as ASEAN) is now at the stage
of finding new ways to build relations, includ-
ing through the conclusion of ASEAN - China,
ASEAN - Republic of Korea, ASEAN - Japan,
ASEAN - India ASEAN - Australia and New
Zealand free trade agreements, etc.

In bilateral economic dialogue with
ASEAN countries, the U.S. considers its inter-

© |. Pidbereznykh, 2022

est in: expansion of trade, investment, produc-
tion and technology links between the USA
and ASEAN, deepening of cooperation in
the fields of energy, infrastructure, health care,
education, use of information and communica-
tion technologies, disaster management, pro-
tection and rational use of natural resources
and other sectors in the context of globalisation
and regional integration, which have a multi-
faceted impact on the scale, forms and mecha-
nisms of trade and economic relations among
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the actors of the world economy. It should be
noted that such activities are strategic from
the perspective of their national security.
After all, some dependence of these coun-
tries on the U.S. investment cannot but affect
the national security of ASEAN.

General theoretical issues of the admin-
istrative and legal regulatory mechanism for
security have been studied by legal experts in
administrative law. Our considerations are
based on the scientific works by scientists such
as O.M. Bandurka, A.I. Berlach, Y.P. Biytiak,
I.P. Holosnichenko, V.V. Verkhohliad, R.A. Kali-
uzhnyi, V.H. Komziuk, O.V. Kuzmenko, V.Y. Nas-
tiuk, A.V. Nosach, V.I. Olefir, A.A. Starodubtsev,
V.V. Sokurenko, M.M. Tyshchenko, M.V. Tsvik
and others.

In the article, we propose to dwell on
the coverage and analysis of the problems
of socio-economic mechanisms of political sta-
bility in South-East Asia (hereinafter referred to
as SEA), which can have both general theoret-
ical and practical significance for the formation
of the foreign policy of the USA, in particular,
on a national security strategy for the develop-
ment of closer socio-economic relations with
the countries of South-East Asia.

The purpose of this article is the study
of the administrative and legal framework for
the U.S. national security and its impact on
the ASEAN socio-economic sector.

2. U.S. National Security Fundamentals

It is believed that in the classical research
model, national security is an integral char-
acteristic of human security, public security
and State security, and its desired level depends
on the observance in the process of public
administration of some combination of varia-
bles in the triangle: “national interests” — “the
danger of their realisation” — “the capabilities
of the State” (Sytnyk, 2011, p. 82).

In the course of our research, the histori-
cal and chronological method was used, which
allowed studying the stages of formation
of the concept of political stability in the SEA
and to find out the dynamics of the develop-
ment of institutional mechanisms for ensuring
the national security of its countries.

The Asia-Pacific region (hereinafter referred
to as APAC) has fundamentally changed its
strategy in recent decades, with four major fac-
tors contributing to these changes. The first
is to create own national security concepts by
increasing the region’s economic and political
role. Proof of this is that the region produces
30% of world exports and its bilateral trade with
the U.S. exceeds $1 trillion per year.

A second, somewhat alarming factor is Chi-
na’s growing political and economic power as
a component of its national security. But this

106

trend poses a dilemma: China’s growing mili-
tary power has impeded the economic growth
of its neighbours.

The third factor is the emergence
of an increasing number of nuclear-weapon
States, which threatens to spread illicit weap-
ons on a massive scale among Asian countries.
The regional security situation in the field
of nuclear weapons has been revitalised over
the last decade. A global arms control regime
is implemented. In particular, the Treaty on
the Non-Proliferation of Nuclear Weapons
(NPT) and the decision on a comprehensive
ban on testing have gained more strength. From
1990 to 1998, no nuclear weapon was seen in
the shadow economy. Nowadays, however,
the nuclear shadow economy is gaining momen-
tum. For example, India and Pakistan have con-
ducted nuclear tests, as has North Korea. China
continues to modernise its nuclear and ballistic
missile capabilities. There is a threat of an arms
race. Moreover, there are significant concerns
about the proliferation of weapons of mass
destruction, technologies, materials and know-
how for States and non-State actors. The threat
to U.S. internal security is reflected in the exces-
sive proliferation of weapons of mass destruc-
tion. Therefore, efforts to address this issue
should include pursuing strategic treaties with
Russia, China, India, Japan, and South Korea.

Proliferation of weapons of mass destruc-
tion, expansion of cooperation, climate change,
energy security and other non-traditional
regional and global security challenges, com-
bating terrorism and extremism requires a more
effective combination of hard political power
and public diplomacy. That is why the USA
is seeking to review military engagement in
the region while expanding its security and free-
trade order.

The fourth factor is the growing interest in
multilateral cooperation. Recently, in APAC,
interest in multilateral cooperation has been
growing. This trend included 10 countries in
South-East Asia, including ASEAN States,
which have contributed to the maintenance
of peace and stability in the SEA through coop-
eration and mutual understanding. APAC is
not alone in following this trend. In particu-
lar, South Asia has eight member countries
of the Association for Regional Cooperation
(SAARC), and most of the Central Asian coun-
tries, together with China and Russia, are mem-
bers of the Shanghai Cooperation Organisation
(SCO). The economic integration of the sub-
region has worsened despite periods of ten-
sion. Other aspects of globalisation, such as
the spread of culture, regional tourism and sub-
regional communications, have created a new
situation in which cooperative approaches to
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a wide range of economic, communication,
social and cultural issues are best suited to
address common interests, such as energy secu-
rity, maritime security and pollution abatement.
The political environment is particularly con-
ducive to subregional security cooperation.

To historical lessons of previous peri-
ods, as reflected in conflicts between States
of the region enable to understand the impor-
tance of modern South-East Asia. More specif-
ically, these lessons relate to the problems asso-
ciated with complex security measures that may
arise in repeated crises. Assessing how these
factors have contributed to the rising tensions
and ultimately to the outbreak of war in Europe
a century ago, it is possible to intensify efforts
to understand and manage tensions in the SEA
today (Chong, Hall, 2014). Therefore, the U.S.
intervention in the social and economic sector is
considered as a national security measure, a fac-
tor that is indispensable in the region.

Maintaining the United States’ pol-
icy of “deep engagement,” scholars Stephen
Brooks, John Ikenberry, and William Wohl-
forth hypothesise that the U.S. security com-
mitment to states in Europe, the Middle East,
and East Asia, together with the American dom-
inance, suppresses regional rivalries and hinders
the resurgence of a dangerous era of multipolar
power politics (Campbell, Friedman, 2013).
Scientists conclude that the U.S. national secu-
rity policy can restore global security, reduce
conflicts between Eurasian states.

American interaction and commitment to
Asia are not new, as the United States has been
involved in Asia since ancient times. For exam-
ple, in February 1784, the Empress of China
sent a shipment of Chinese goods to New York
and received an income of $30,000. In 1835,
the USA created a squadron for the East Indies
Navy. This was the beginning of the contin-
uation of U.S. military action in the western
Pacific. In 1844, China granted trade rights to
the United States in the Treaty of Wangxia.
In 1846, the USA first tried to negotiate trade
agreements with Japan. However, this attempt
was futile. It was only 10 years after the sign-
ing of the Treaty of Kanagawa on 31 March
1854 between the United States represented
by Commodore Matthew Perry and Japan,
which opened Japanese markets to the United
States and included provisions for a coal sta-
tion for the United States. The Zhujiang River
Delta became the first American-Asian base.
In 1898, Guam and the Philippines were ceded
to the United States as granted territories in
the Spanish-American War. In the 21st cen-
tury, diplomatic and trade relations and U.S.
strategic national security interests continue
to expand. The USA has demonstrated its com-

mitment to regional peace and security. This
trend underlies the U.S. policy of strengthening
and modernising its partnerships. They use all
the instruments in their arsenal to support their
interrelationships: diplomatic, political, mili-
tary, economic, cultural, etc.

U.S. Secretary of Defense Robert Gates
described the USA as a “resident power” in
the region and noted in his address on May 31,
2008 that the American territory in the Pacific
was from the Aleutian Islands to Guam. Con-
sequently, the Minister’s statement underlines
the U.S. commitment to a stable regional envi-
ronment for economic, political, and cultural
development in the APAC. The bilateral struc-
ture of the U.S. alliance remains the basis for
regional stable prosperity and the starting point
for U.S. and regional national security support.
Alliances allow the USA to provide a significant
regional presence advantage, and the Japan-
South Korea enhanced access structure makes
the U.S. an active partner in the field. As instru-
ments of national policy, alliances are dynamic
elements that are constantly evolving. There-
fore, alliances remain the necessary foundation
on which any future national security strategy
is built.

3. Areas of USA — ASEAN cooperation

Both ASEAN and the USA use the 2006
Trade and Investment Framework Agreement
between the United States and ASEAN to
facilitate trade and investment flows between
ASEAN and the USA, exchange views on
a wide range of economic issues (ASEAN-US
Dialogue-The Economic and Trade Coopera-
tion, n.d.). The Joint Council was established
with the aim of ensuring the direction of trade
and investment agreements between ASEAN
and the USA, to be responsible for monitoring
and evaluating the progress of countries.

It should be noted that cooperation between
ASEAN and the USA focuses on the simplifica-
tion of trade procedures, standards and con-
formity of goods, intellectual property rights,
public-private sector interaction.

The USA is a key partner of ASEAN in
advancing and providing technical assistance
to standards and compliance in priority indus-
tries, including electrical, electronic, medical,
and automotive.

In 2010, ASEAN Trade Minister for Pub-
lic and Private Affairs visited the USA. The
U.S. Reverse Trade Mission was organised in
July 2012, thanks to the ASEAN-USA Business
Forum, which established a regular dialogue on
security policy with ASEAN member states.

According to United States statistics,
total merchandise trade between ASEAN
and the USA increased by 9.2% in 2011, that is,
from $178 billion to $194 billion, compared to
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2010. The geographical composition of ASEAN
imports from the USA increased by 8.6% (up to
$76400 million) and ASEAN exports increased
by 9.8% (up to $118.2 billion) in 2011. The
USA is the fourth largest trading partner, while
ASEAN together are the fifth largest trading
partner of goods for the USA (ASEAN-US Dia-
logue-The Socio-culture cooperation-Disaster
Management, n.d.).

Given these indicators, the USA has signif-
icantly deepened its relationship with ASEAN,
especially in a number of countries, helping
with disaster management (ASEAN-US Dia-
logue-The Socio-culture cooperation-Disaster
Management, n.d.), education (ASEAN-US
Dialogue-The Socio-culture cooperation-Edu-
cation, n.d.), promotion, protection of the rights
of women and children (ASEAN-US Dia-
logue-The Socio-culture cooperation-Right
of Women and Children, n.d.) and support
of youth (ASEAN-US Dialogue-The Socio-cul-
ture-Cooperation Youth Development,
n.d.). With regard to disaster management,
the U.S. Agency for Trade and Development
sponsored an ASEAN workshop on disaster
management and mitigation, as well as expand-
ing the capacity for adequate preparation
and effective response in emergencies related
to natural disasters (ASEAN-US Dialogue-The
Socio-culture cooperation-Disaster Manage-
ment, n.d.).

Furthermore, it should be noted that
US-ASEAN cooperation in education con-
tinues. For example, on November 18, 2011
in Bali, Indonesia, at the 3rd ASEAN Leaders
Meeting, a Partnership on English-language
Education was announced. This partnership
is a long-term commitment to improving Eng-
lish language capacity in the region and to
supporting the ASEAN Integration Initiative.
In May 2012, U.S. support helped to complete
the development of the video modules for bach-
elor’s degrees from ASEAN universities. The
United States also organised two workshops
to finalise the content of ASEAN training pro-
grammes.

South-East Asia, of course, is ethnically
diverse region with equally diverse groups, lan-
guages and traditions. And the cultural inter-
action of these establishments with the USA is
manifested even more directly when the inhab-
itants of these territories are forced to emigrate
to the United States. The cultural and human-
itarian cooperation of the USA with the SEA
countries is now reaching a new level, due to
manifestations within the United States, where
cultural clashes between Asians and Ameri-
cans increasingly emerge, thanks to infiltration
of the former into American society as refugees
and through the media.
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It should be noted that the U.S. national
security relations with ASEAN are aimed
at promoting the development of the socio-eco-
nomic sector of U.S. influence. The United
States focus economically on increasing invest-
ment and trade, intervening actively in edu-
cation, disaster management, etc. The likeli-
hood of the United States becoming the only
world State with a huge impact on this sector
in ASEAN countries, includes certain risks
that make other countries nervous. There-
fore, the issue has been very acute, both for
the United States and for ASEAN and for coun-
tries interested in domination.

The rise of the APAC economies has con-
tributed to Asia’s re-emergence as the central
political and economic engine of the world econ-
omy. East and South-East Asian countries hold
nearly one third of the world’s population, gen-
erate about a quarter of world output, and pro-
duce about a quarter of world exports. Asian
producers have captured much of the world’s
production chains. Before the recent financial
crisis, growth in many parts of Asia over the past
decade has approached or surpassed two-digit
numbers boosting the region’s economy
and social improvement. Asia’s market policies
and its successful interaction with the world
economy have become a prime example of other
regions in the field of globalisation. Asia’s grow-
ing demand for energy and other resources has
strained relations between countries and led to
environmental problems and new threats. For
example, Chinese and Indian demand for energy
and other commodities has been a major factor
in setting energy and commodity prices in 2006
and 2007. Ten years ago, Asia was an important
economic region, and today the U.S. prosper-
ity depends on it. Trade between the United
States and Asia is almost $1 trillion a year,
accounting for 27% of total U.S. trade with
the world’s leading economies and 19%
of trade with the European Union. Asia is sur-
rounded by important sea lines of communica-
tion for the United States, its allies and part-
ners. The world’s six largest ports are in Asia.
Despite the severity of the Asian financial cri-
sis in 1997-1998, Asia is enriching relatively
quickly and is growing at a steady rate. This
growing economic interdependence coincides
with the growing interest in regional free trade
and the establishment of bilateral and regional
trade agreements, which are the geopolitical
expression of peaceful relations among States,
as well as the manifestation of a commercial
instrument.

4. Conclusions

A historical and legal analysis of the admin-
istrative and legal framework for U.S. national
security and its impact on the ASEAN socio-
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economic sector reveals that the APAC has
recently played an increasingly important role
in the economic and political life of the USA,
and therefore has a significant impact on her
national security. Leading and influential rep-
resentatives of the U.S. ruling elite continue to
further support strengthening of the power com-
ponent in American SEA policy. By participat-

ing directly in decision-making, they advocate
the use of force to achieve U.S. strategic goals in
the world. The analysis reveals that the appro-
priate administrative and legal framework
for the U.S. national security is being formed,
which is further transferred to the APAC in var-
ious sectors of interaction on the basis of bilat-
eral and multilateral treaties.
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AJIMIHICTPATUBHO-ITPABOBE 3ABE3IIEYEHHS HAITIOHAJIBHOI
BE3IEKHU CIIIA TA Ti BIIUB HA COIIAJIbHO-EKOHOMIYHUI1
CERTOP ACEAH

Amnorauisi. Mema. MeToIo CTaTTi € 0CTi/UKEHHsT aIMiHICTPaTUBHO-TIPABOBOTO 3a0€3IeYeHHs Hallio-
HasibHOT Oesniekn CIITA Ta 1i BruuB Ha conianbHo-eKoHoMiuHul cektop ACEAH.

Pesynemamu. Y CTaTTi Ha OCHOBI iCTOPHKO-IIPABOBOTO aHasi3y c(hOpMOBAHO, BUCBITIEHO Ta IPO-
aHAJII30BaHO aJMiHICTpaTMBHO-IIpaBoBe 3abe3neveHns HauionanbHoi Gesnexn CIIIA Ta ii BiuuB Ha coi-
asmbHO-exoHOMiuHMIT cekTop ACEAH. Ileit cexrop me y apyriit monoBuHi XX CT. IPUBEPHYB YBary Mix-
HAPOJIHOI CIUJIBHOTU 3aBJISKU AUHAMIYHIM 3MiHAM y TIOJITUYHIN Ta (hiHAHCOBO-eKOHOMIUHIN cdepi, 1110
JIOTIYHIM YMHOM BIUTMHYJIO Ha CTAHOBJEHHS iX KOHIIENIIN HalioHaabHOi Gesrexu. BijgbHa TOpTriBJs
Ta BIZIKPUTI PUHKH € KJIIOYOBUMU eJIeMEeHTaMU JIJIst cTabiibHOCTI 1 Gesnekn B Asilicbko- THX0OKeaHChKOMY
perioi Ta ii JJOBrOCTPOKOBOTO MpOIBiTAHHS. BukopucTasts ABo- Ta 6araToCTOPOHHIX YO/ PO BUIbHY
TOPTIBJIIO 3a6e31eYYIOTh BHCOKHMH PiBEHb B3AEMO3AJIEKHOCTI Ta EKOHOMIYHOTO 3POCTaHHS B a3ifChKUX
kpainax ta CIITA. 3’acoBano, mo Bignocunn Harionanbnoi Gesnekn CIHA moao ACEAH cnpamosani
Ha 320XOYEHHS PO3BUTKY COllia/ibHO-eKOHOMIYHOTO cektopa BBy CIITA. Criosyueni IItatn 3ocepen-
KeHi B eKOHOMIYHOMY IIJIaHi Ha 301/IbIIEHHsI IHBECTUILI Ta PO3IIMPEHHS TOPIiBJIi, aKTUBHO BTPYYaIOThCSI
B TIMTAHHS OCBITH, MOBEIIHKHU Y Pa3i CTUXIHHUX JIMX TOIIO. Vmogipricts mepersopenms CILIA Ha eu-
Hy CBITOBY JIepiKaBy, [0 Ma€ BeJlM4e3Hui BIUMB Ha 1110 cdepy B kpainax ACEAH, Bkiouae y cobi nes-
Hi PU3MKH, 1110 3MYIIYIOTH iHII Kpainu HepByBaTHCs. OTKe, TIOKH TI0 1€ TUTAHHS CTOITh HAJ3BUYAITHO
roctpo sk nepex camumu Criomydernmu Itatamu ta ACEAH, tax i nepes saimikaBlIeHUME y CBOEMY
JIOMiHYBaHHI KpaiHaMHU.

Bucnoexu. IIpoBejiennii icTOpUKO-1IPaBOBHMI aHaJI3 1010 aJMIHICTPATUBHO-TIPABOBOI0 3a0e3I1eyeH-
Hst HatioHabHOI Gesnexu CIITA Ta ii BiumBy Ha cotianbHo-ekoHoMiunmi cextop ACEAH cBiguuth, 1o
ocrauHim yacom ATP Bizirpae Bee OLibIILy posib B ekoHOMIuHOMY Ta mostitiusomy skutti CIITA, a Tomy Mae
3HAUHUIA BIUIMB Ha cTaH ii HallioHaibHOI Oesnexu. ITpoBiaHi il HAlBIIMBOBILI IPEACTABHUKN [PABJAAUOL
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exitit CIIA 3amuimaioTbest mpubidHUKAMU TOAAIIBIIOT0 HAPOIIYBAHHSI CHJIOBOTO CKJIAJIHUKA B aMEPHKaH-
kit nosritui mozo IICA. Beanocepetibo Gepyun y4acTh B yXBaJICHHI PillleHb, BOHU BIICTOIOIOTH CHJIOBI
MeTou locarHenHs crpateriyaux iiseit CIITA y csiti. Tox, gk BuaHO 3 aHAi3Y, (GOPMYETHCS BiTIOBIHE
aJMiHicTpaTHBHO-IPaBOBe 3a6e3iedenHst HarionaabHol Gesrexku CIITA, sike y MailOy THbOMY TIEPEXOUTD
Ha ATP y pisHnx cekropax B3aeMOil Ha ITi/ICTaBi [BO- Ta 6araTOCTOPOHHIX [0TOBOPIB.

KimouoBi cioBa: aaminictpatuBHO-TIpaBoBe 3abesnedes, Asiiichbko-TUXOOKeaHCHKUIT periom
(ATP), Acortiaris nepxas IliBnento-Cxinnoi Azii (ACEAH), 30BHiNIHbOEKOHOMIYHA MO THKA, IHBECTH-
MAHMi KaiMat, Harionabia 6esmexa, IliBaento-Cxinna Aszis (ITCA), comiambHO-eKOHOMIUHIE CEKTOP,
Cnounyyeni [lItatn Amepuku (CIA).
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GENERAL LEGAL PRINCIPLES FOR MAKING
PUBLIC POLICY ON FIREARM CIRCULATION
IN UKRAINE

Abstract. Purpose. The aim of the article is to form an up-to-date scientific perspective on
the essence and system of general legal principles for making public policy on firearm circulation in
Ukraine.

Results. The article forms an up-to-date scientific perspective on the essence and system of gen-
eral legal principles for making public policy on firearm circulation in Ukraine. The principles under
study are considered as a set of basic (fundamental) ideas that contribute to the legitimate, optimal
and effective making of public policy on firearm circulation in Ukraine, as a democratic and social
State governed by the rule of law. The system of general legal principles for making public policy
in this field comprises such principles as the rule of law; humanitarianism; justice and legal equal-
ity (non-discrimination); legality; and the inevitability of liability. The analysis of the requirements
deriving from these general legal principles allows proving that these principles provide a legal basis
for the legalization of civil (non-special) firearm circulation in Ukraine.

Conclusions. The general legal principles governing making public policy on firearm circulation
in Ukraine, in accordance with their social and legal significance, are aimed at an efficient (effective,
rational, intended, desirable) conduct of processes and relations in the field of firearm circulation in
the State, the conduct of the managerial activity of public policy makers in this field, in the course
of which the tasks are carried out and the objective of the phenomenon under study is achieved. The
observance of the principles outlined in this scientific article by the actors cooperating in firearm
circulation contributes to Ukraine’s development without let or hindrance as a democratic and social
State governed by the rule of law, capable to realize own Euro-integration and Euro-Atlantic objec-
tives. The State bodies operating in the field of firearm circulation, as a consolidating and systemi-
cally controlling determinant of the conceptual and ideological, regulatory and legal, institutional
and actual development of relations and processes in this field, require to constantly focus on the gen-
eral legal principles of making public policy on firearm circulation. The failure of these entities to
respect the relevant principles will preclude the achievement of the objective of the relevant public
policy, call into question the authority of these State bodies and the existence of the State as a mod-
ern State governed by the rule of law, able in the future to become a member of the EU and the North
Atlantic Treaty Organization.

Key words: public policy on firearm circulation, general legal principles, weapons, firearm circu-
lation, principles, implementation of public policy, formation of public policy.

1. Introduction

Objectively, the principles of public policy
on firearm circulation form a solid conceptual
perspective for making this policy in a State
governed by the rule of law due to well-known
fact that: 1) The principle “is a central concept,
a fundamental idea that underlies the system
of any knowledge and subordinates it” (Lopush-
niak, 2010, p. 75); 2) The principle is objectified
in “close relationship between objectively exist-

© T. Shumeiko, 2022

ing defined rules having a basic, starting mean-
ing and subjective properties such as internal
conviction, views” (Pochtovyi, 2009, p. 6);
3) Making public policy is a managerial activ-
ity, and any activity is always based on certain
leadership principles, has its own foundation
and, so to speak, basic orientations, embodied in
the respective areas of such activity” (Ahanina,
2014, p. 60). The principles of making public
policy on firearm circulation in Ukraine nec-
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essarily include general legal principles. This is
due to the fact that: 1) Making this type of pub-
lic policy is a legal phenomenon, objectivised
in a State governed by the rule of law; conse-
quently, the relevant basic principles of law
necessarily underline or generally permeate it;
2) The conformity of the legal models of the var-
ious mechanisms (above all public policy) with
the general principles of law is an indicator
of the conformity of the State with the criteria
of a modern State governed by the rule of law;
3) The incompatibility of a certain legal model
with general legal principles results in it acting
in the national legal system as an alien phenom-
enon with which phenomena built on general
legal principles cannot interact. The result is
an automatic decline in the effective function-
ing of the State in a certain sector, while public
policy, which is not based on general legal prin-
ciples, becomes non-binding and ineffective.
This demonstrates the practical need for scien-
tific perspective on the general legal principles
of making public policy on firearm circulation.

Despite the importance of the general prin-
ciples of law in making public policy on firearm
circulation in Ukraine, it should be noted that
this issue has not yet been studied by domestic
legal experts in administrative law. However,
the essence of the general legal principles of var-
ious types of State politics have already been
under focus by S.V. Ivanov, D.O. Koshykov,
V.V. Mushenok, V.O. Nehodchenko, and other
scientists. The scientific findings of these
and other scientists testify to the actual pos-
sibilities of identifying and defining theoreti-
cally the essence of the general legal principles
of making public policy on firearm circulation
in Ukraine, taking into account the legal nature
and legal content of this type of public policy,
as well as the specificities of making this policy.

Therefore, the aim of the article is to
form an up-to-date scientific perspective on
the essence and system of general legal princi-
ples for making public policy on firearm circu-
lation in Ukraine. This aim will be achieved by
fulfilling tasks, such as: 1) to define the concept
of “general legal principles for making pub-
lic policy on firearm circulation in Ukraine”;
2) to outline the structure of the principles
being studied and to analyse the requirements
set by these principles for making of public
policy in this field to be proper; 3) to sum up
the results of the study.

2. The principle of the rule of law
and anthropocentrism in the field of arms cir-
culation in Ukraine

The general legal principles of making public
policy on firearm circulation in Ukraine are a set
of basic (fundamental) ideas that contribute to
the legitimate, optimal and effective making
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of public policy in this field in the State, which
is a democratic and social State governed by
the rule of law. These principles should include:

1) The rule of law. This principle, “formed
under the influence of globalizing, international
and European integration processes” (Ivani-
uta, 2017, 79), is the basis on which the legal
and democratic State is built. This meaning
of the principle under study is due to the fact
that the very phenomenon of “the rule of law”
is, first, “the primacy of human rights over
the duty of the State to ensure all human rights
and freedoms”; second, it is “the primacy of nat-
ural human rights over the rights of the State,
the rights of social groups, the rights of soci-
ety” (Malyshev, 2012, p. 14). Consequently, we
may consider that this principle, in the context
of the issue under consideration, requires the fol-
lowing: a) legal regulations and law application
instruments in the context of making public
policy on firearm circulation should be devel-
oped and adopted considering the provisions
of the Constitution of Ukraine and the princi-
ples of law; b) in the course of making public
policy on firearm circulation, the actors con-
cerned should take into account that the right
to human security is a basic human right, which
every person has the right to provide for one-
self, through the ownership and use of firearms
in a lawful manner and under conditions pre-
scribed by law;

2) Anthropocentrism. According to the sci-
entist T. Tarakhonych, first, humanitarianism
is “a vivid manifestation of personal human
rights, namely the right to life, health, invi-
olability, security, freedom, honour, dignity,
namely the right to life, health, inviolabil-
ity, security, liberty, honour, dignity, based on
the vital needs and human interests” (Tarakho-
nych, 2017, p. 281). This is due to the fact that
humanitarianism is a “mainstreaming of human-
istic trends in the modern era, a departure
from rationalized pragmatic imperatives”
(Nevmerzhytska, 2015, p. 293), as well as “not
only the personal requirement ‘to serve’ for
the State, but also its duty (Melnyk, 2017, p. 8).
Therefore, the principle under consideration,
in the context the study, requires that making
public policy on firearm circulation should take
into account the rights and legitimate interests
of the individual and the fact that the individual
(one’s life, health) in Ukraine is understood as
the highest social value. Accordingly, State bod-
ies that, through their actions (decisions), form
and/or implement public policy in question
should not enable firearm circulation in Ukraine
to lead to a decrease in the level of human secu-
rity, an increase in the risks of various kinds
of threats to human life and health. In addition,
humanitarianism of making this public policy
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provides a legal basis for the legalization of civil
(non-special) firearm circulation in Ukraine;

3) The principle of justice and legal equal-
ity (non-discrimination). Equity as a princi-
ple is “an ethical-legal phenomenon valued
in the process of applying the law, achieving
an optimal balance between private and uni-
versal values (Kostiuk, 2016, p. 7). Further-
more, the principle of equality is conceptually
related to justice as the idea expressed in basic
provisions such as: the establishment and appli-
cation of uniform legal means forming the basis
of a legal regulatory mechanism, i.e. the rules
of law, legal facts and acts for the exercise
of rights and obligations of all participants
in public relations; anticipation of a system
of exceptions to the general legal regime for
individual participants in public relations; pro-
vision of a system of organizational means nec-
essary for the realization of the rights and obli-
gations of participants in public relations; equal
rights and obligations of participants in pub-
lic relations, including constitutional rights
and obligations” (Zhuravlova, 2016, 46). Con-
sequently, in the context of our study, these two
principles come together in one fundamental
idea, which objectively requires the following:
a) In the course of formulating public policy on
firearm circulation in Ukraine, the regulatory
and legal basis for the operation of the corre-
sponding administrative and legal mechanism,
which may not unjustly violate rights, free-
doms and legitimate interests of entities having
the same legal status, as well as determine other
discriminatory practices in public administra-
tion; b) The implementation of public policy
on firearm circulation in Ukraine as an admin-
istrative activity cannot be characterized as cre-
ating a discriminatory regime for firearm circu-
lation (however, this does not mean that there
can be no exceptions to this rule, namely, when
the discrimination in question is justified by
the real common good of society and the State;
but the continuing limitation of the human
right to protect one’s life and health through
the use of firearms is not fully justified); b) The
State should have a mechanism for monitoring
and supervising the making of public policy on
firearm circulation, which will constantly moni-
tor compliance with the requirements of justice
and equality in this field and influence those
who violate the principle under consideration;

3. The principle of legality, the principle
of justice and legal equality and the princi-
ple of inevitability of legal responsibility in
the field of firearm circulation in Ukraine

4) The principle of legality. Legality in its
form and content actually is “an abstract idea,
expressing the principle of general binding law
corresponding to the rule of law” (Muravenko,

2012, pp. 383). At the same time, I. Polonka
argues that the principle of legality is “the sys-
tems of guidelines and ideas, which are a means
of creating motives for lawful conduct and per-
suading actors about necessity of compliance
with laws” (Polonka, 2016, p. 40). Conse-
quently, in this context, “the principle of legal-
ity is the most important criterion of lawful
conduct” (Polonka, 2016, 40), which is indi-
rectly derived from the provisions of the Basic
Law of Ukraine, namely from the content
of art. 6, part 2 of art. 19, articles 24 and 43
of the Constitution of Ukraine and yet, in fact,
is one of the most frequently violated princi-
ples (Pochtovyi, 2009, p. 7).

Furthermore, a national scientist M. Poch-
tovyi defines the broader manifestation of this
principle, pointing out that the underlying idea,
in fact, “affirms the universality of the require-
ments for compliance with laws and by-laws
adopted in accordance with them, the unity
of legality, the equality of citizens before the law
and the court and, as a consequence, the inevi-
tability of liability of any person for an offence
committed” (Pochtovyi, 2009, p. 7). In this
context, we argue that the principle of legality
requires the following: a) The process of making
public policy on firearm circulation should be
carried out by State bodies authorized to do so
in accordance with their competence and pow-
ers (with regard to the participation of civil soci-
ety actors in the process, it should be considered
that they should exercise their rights to partici-
pate in good faith, without hindering the proper
functioning of the State); b) The makers of pub-
lic policy on firearm circulation should act only
on the grounds provided for in the Constitution
and laws of Ukraine, each time acting (tak-
ing decisions) in the manner provided for in
the Constitution and laws of Ukraine in specific
cases; ¢) In the course of making public policy
on firearm circulation, these makers shall amend
and repeal provisions of law relating to firearm
circulation, taking into account the principles
of law and the hierarchy of legislation, as well as
the provisions of the Constitution of Ukraine;
d) Public policy makers in the field of firearm
circulation should not make this type of pub-
lic policy so that their actions (decisions) will
damage the legal certainty of the law;

5) The principle of the inevitability of lia-
bility. Freedom, as we know, is not unlimited,
and a person shall be responsible for the exer-
cise one’s freedom. This is directly related to
the issue under study, because: a) The principle
of legality is a constitutional principle that is
most violated by the State and private indi-
viduals, revealing, first, a low level of legal cul-
ture, tolerance to unlawful conduct and a high
level of legal nihilism in the State; secondly,
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the dangerous consequences of such practices
in firearm circulation; b) On the one hand,
the improper implementation of policy on fire-
arm circulation in Ukraine, as well as the fail-
ure to comply with obligations in this field, on
the other hand, the unfair exercise of rights in
this field, may pose a real danger to the indi-
vidual, society and the State. Consequently,
among the general legal principles for making
public policy on firearm circulation in Ukraine,
the principle of the inevitability of liability
requires the following: a) In the course of making
public policy on firearm circulation, regulatory
restrictions should be provided as to whether
the violation of obligations and the improper
exercise of rights in the field of firearm circu-
lation constitute a factual ground for liabil-
ity of the type concerned; b) In implementing
public policy on firearm circulation, the actors
concerned should understand that their actions
(decisions) give rise to certain legal effects,
including negative ones, for example, bringing
them to justice; ¢) The process of making pub-
lic policy on firearm circulation may not create
biased exceptions or otherwise impede liability
of certain persons (groups of persons), who have
committed unlawful acts in this field and are lia-
ble to legal prosecution.

4. Conclusions

The general legal principles governing
making public policy on firearm circulation
in Ukraine, in accordance with their social
and legal significance, are aimed at an effi-

cient (effective, rational, intended, desirable)
conduct of processes and relations in the field
of firearm circulation in the State, the con-
duct of the managerial activity of public pol-
icy makers in this field, in the course of which
the tasks are carried out and the objective
of the phenomenon under study is achieved.
The observance of the principles outlined in
this scientific article by the actors cooperating
in firearm circulation contributes to Ukraine’s
development without let or hindrance as a dem-
ocratic and social State governed by the rule
of law, capable to realize own Euro-integration
and Euro-Atlantic objectives. Therefore, from
a scientific perspective on the legal and admin-
istrative framework for making public policy
on firearm circulation in Ukraine, it should be
borne in mind that the State bodies operating in
the field of firearm circulation, as a consolidat-
ing and systemically controlling determinant
of the conceptual and ideological, regulatory
and legal, institutional and actual development
of relations and processes in this field, require to
constantly focus on the general legal principles
of making public policy on firearm circulation.
The failure of these entities to respect the rel-
evant principles will preclude the achievement
of the objective of the relevant public policy, call
into question the authority of these State bodies
and the existence of the State as a modern State
governed by the rule of law, able in the future
to become a member of the EU and the North
Atlantic Treaty Organization.
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3ATAJIbHOITPABOBI TPUHIINIT ®OPMYBAHH TA PEAJIIBAHIi
JNEPKABHOI IIOJIITUKU Y COEPI OBITY 35POI B YKPAIHI

Anotanis. Memoto cmammi € GopMyBaHHS aKTyaJbHOI HAYKOBOI YMKH IIPO CYTHICTB i CHCTeMy
3araJbHONPABOBUX TIPUHIMMINB (GOPMyBaHHs Ta peajisalfii JAep:KaBHOI MOMITHKH y cepi 0biry 36poi
B YKkpaiHi.

Pesyavmamu. Ctattsi ipucBsiueHa hopMyBaHHIO aKTYaJIbHOT HAYKOBOI JLyMKH PO CYTHICTb i crcTe-
My 3araJbHOTPABOBUX TIPUHIMMINB (GOPMYBaHHS Ta peasisallii gepKaBHOI OTITUKI Y cdepi 0biry 36poi
B Ykpaini. JlocaiasKeni NpUHIMIM TyMadaThCsl IK KOMILIEKC (6a30BuX (3acafHUUMX) ifel, Mo CYyKYIIHO
CTIPUSTIOTH 3aKOHHOMY, OTITUMAIbHOMY 11 eheKTHBHOMY (DOPMYBAHHIO Ta peasisaliii 1epKaBHOI TTOMITHKH
y cdepi 06iry 30poi B YkpaiHi sik y 11paBoOBiil, IeMOKpaTUyHiii Ta coifianbHiii gepxasi. Cucremy 3arajib-
HONPABOBUX MPUHIUTIB (hOPMYBAHHS Ta peaizailii fep:kaBHOI MOJITHKN Y BKa3aHil cepi CTaHOBIATH
MIPUHIUITN: BEPXOBEHCTBA MPaBa; JIOMHOIEHTPU3MY; CIIPABEIIMBOCTI Ta MPABOBOI PIBHOCTI (HEANCKPH-
MiHaIli{); 3aKOHHOCTI; HEBiZIBOPOTHOCTI IOPUIMYHOI Bi/[IOBiJa/IbHOCTI. AHAII3yI04M BUMOTH, SIKi BUTLIU-
BAIOTh 13 3a3HAYEHUX 3ara/bHONPABOBUX TIPUHIUIIB, OOTIPYHTOBYETHCS, MO I[i TPUHI[UIN CTBOPIOIOTH
[PaBOBE MAIPYHTS IS Jleraiszalil UBiIbHOro (HeceniaibHOro) 06iry BorHenaabHoi 36poi B YKpaiHi.

Bucnoexu. 3aranbHonpaBosi npuHIMIKM (JOPMYBAHHS Ta peaizallii JepsKaBHOI OJMTHKE Y cdepi
06iry 36poi B YKkpaiHi 3a CBOEIO COLIAJIbHO-IIPABOBOIO 3HAYMMICTIO L[I/IICHO CHPAMOBaHI Ha 3a0e31eueHH s
SIKICHOTO (e(heKTHBHOIO, PaIlioHa/IbHOTO, NependauyBaHoro, GaskaHoro) nepebiry mpolecis Ta BiiHOCHH
y cepi 06iry 36poi B siepskasi, 3AiHCHEHHS YIPaBIiHCHKOI AisAIbHOCTI Cy6’eKTiB (popMyBaHHs Ta/abo pea-
Jizarii gepskaBHOI TOMITHKY B 3a3HaveHiil cdepi, B mporieci 4oro 3ab6e3meuyeThest BUPIMIEHHsT 3aBIaHb
i jlocsiraeThest MeTa JIocipkyBatoro sipuna. Came oTpuMantst cyG eKTaMH, 10 B3aEMOJIIOT Y cdepi
00iry 36poi, OKpecieHuX Y 1[Il HayKOBiil CTATTi IPUHIUIIIB CIPUSIE TOMY, 1001 YKpaiHa Oe3IepenKoiHo
IIPOIOBKYBAJIA PO3BUBATHUCH SIK IIPABOBA, IEMOKPATHYHA Ta cOlliaJibHA JiepkaBa, Majla 3MOTy peaslizyBa-
TH BJIACHI €BPOIHTerpailiiiii Ta €BpoariaHTuuHi nparHenus. /lepkaBHuM opraHawm, siki (GyHKILOHYIOTH
y cepi 06iry 36poi, ocTaour KOHCOTIAYIOUNM i CHCTeMHO-KEePIBHUM AeTePMiHAHTOM KOHIIENTYaJbHO-
i71e0TIOTIYHOTO, HOPMATUBHO-TIPABOBOTO, IHCTUTYIIITHOTO Ta (GaKTUIHOTO PO3BUTKY BiTHOCHH i MPOTIECiB
y 3a3HaueHiil cepi, HeOOXiHO MOBCAKYAC OPIEHTYBATUCH HA 3araJibHOIPABOBI IIPUHIIUITE (DOPMYBAHHSI
Ta peasizailii gep:xkaBHoi nosiTuku y cdepi o6iry 36poi. IrHopyBanHs nuMu cy6’eKTaMu BiIOBiIHIX
IPUHINIIB YHEMOKJINBIIIOBATUME JIOCSATHEHHS METH BiIIOBIIHOTO BUY J€PKABHOI MOJITHKH, CTABH-
THMeE T1ijl CyMHIB aBTOPUTET BKA3aHUX JIEPKABHUX OPraHiB, iICHYBAHHS JIepyKaBU SIK CYYacHOI TIPaBOBOI,
CIPOMOsKHOI B nieperiekTnsi Hady T wienctsa B €C ta 8 Oprauizauil [liBHIYUHOATIAHTUYHOTO JOTOBODY.
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THE PROSPECTIVE EFFECT OF A PLEA
AGREEMENT AT THE JUDGE’S DISCRETION AND
OF AN ARBITRATION AGREEMENT

AT THE ARBITRATOR'’S DISCRETION:
COMPARATIVE LEGAL ASPECT

Abstract. Purpose. The purpose of the article is to confirm the hypothesis of the existence
of a prospective effect of the plea agreement at the discretion of the judge and the arbitration agree-
ment at the discretion of the arbitrator.

Research methods. The methodological basis of the study is the comparative method. Along
with it, the author used historical method and general scientific methods: analysis, synthesis, induc-
tion, and deduction.

Results. 1t is established that the main category that influences whether the analyzed agreements
will be concluded is the common will of the parties. However, the agreement of the alternative judg-
ment of the parties in a single procedural agreement is inextricably linked to the consensus of such
an agreement. Both agreements affect the further discretion of the parties to the agreement and to
the related parties. Based on the range of powers, the prosecutor's discretion has the most remarkable
influence on the judge's discretion. At the same time, the judge's discretion may also take precedence
over the prosecutor's discretion. However, the judge's discretion may be limited by law in the con-
text of a plea agreement. On the contrary, the functions of the arbitration agreement directly affect
the arbitrators' discretion because, without the existence of this agreement, the arbitrators' discre-
tion is impossible to resolve a dispute in international commercial arbitration. It is established that
arbitration discretion acts as a generalizing, generic concept that includes two forms — the parties'
discretion and the arbitrators' discretion.

Conclusions. The hypothesis of the existence of a prospective effect of the plea agreement
at the judge's discretion and the impact of the arbitration agreement at the discretion of the arbitra-
tor is proved. It is established that the impact of the arbitration agreement is much more significant
than the impact of the plea agreement, primarily due to the peculiarities of the arbitration procedure,
which in turn corresponds to the fact that these procedures are provided by private law. The fact is
revealed that there is a much greater possibility for discretion in private law, especially in interna-
tional commercial arbitration. There is no reason to deny the existence of discretion under public
law. However, such discretion is more limited than discretion in private law, as the leading method
of regulation is imperative. That is why the task of arbitration experts is to study arbitration as
the most favorable environment for discretion. It is necessary to derive the general laws of discretion
and extend them to all other areas, including public law.

Key words: plea agreement, arbitration agreement, judge, arbitrator, discretion, consensus.

1. Introduction

It would be fair to mention that an opinion
of Anthony E. Davis prompted this study: "The
reduction or dismissal of charges as part of a plea
agreement is merely a less direct way of affect-
ing the sentence ..." (Davis, 1971, as cited in
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Alschuler, 1976, p. 1074), as well as the posi-
tion of the United States Court of Appeals
for the District of Columbia Circuit set out in
the United States of America v. Robert Louis
Ammidown (497 F.2d 615): "The most frequent
motive behind [a plea agreement involving

© A. Zaporozhchenko, 2022
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a plea to a lesser included offense] is to circum-
scribe the judge's discretion in pronouncing
sentence” (D.C. Circuit, 1973, p. 621).

Therefore, the purpose of the article is to
confirm the hypothesis of the existence of a pro-
spective effect of the plea agreement at the dis-
cretion of the judge and the arbitration agree-
ment at the discretion of the arbitrator.

The methodological basis of the study is
the comparative method. The historical method
and such general scientific methods as analysis,
synthesis, induction, and deduction were used.

In the study, we resort to a particular anal-
ogy using the term "prospection” in a sense
adopted in philology — "grammatical category
that combines different linguistic forms of attri-
bution of semantic and factual information
to what will be discussed in subsequent parts
of the text" (Shelkovnikova, 2017, p. 127).
However, we should not forget the term's ety-
mology, which comes from the Latin prospectus
"distant view, look out; sight, faculty of sight"
(Harper, n.d.). Therefore, the term "prospective
influence" means the impact of these agreements
on the discretion of judges and arbitrators, pre-
cisely in terms of future impact, correcting, pro-
cedural decisions, and decisions on the merits
of the case that they may make.

Before proceeding to the analysis of modern
aspects of the arbitration agreement and the plea
agreement, in our opinion, it is worth giving
a little historical background.

It is known that the precondition for arbitra-
tion in ancient Rome was the fact of concluding
two treaties, thanks to the preserved monuments
of Roman law. According to the first compromise
agreement concluded between the parties, they
undertook to refer the dispute to one or more
arbitrators. This is the primary image of the arbi-
tration agreement. Under another agreement,
the parties entered into an agreement with a third
party, who assumed the duties of an arbitrator
(Prytyka, 2005, p. 16). Through the coordination
of a common position on the choice of alternative
jurisdiction for the dispute, we can talk about
the implementation of the parties' discretion
at the stage of the arbitration agreement. Nowa-
days, the reasons for alternative dispute resolution
are not very different from those of that time.

Symbolic is that Digest 4.8.1 Corpus iuris
civilis begins with a fragment of Paul: "A com-
promise is similar to judgments in court, and it
establishes the end of a dispute (Compromis-
sum ad similitudinem iudiciorum redigitur et ad
finiendas lites pertinet)". It can be interpreted as
the primary goal of arbitration — the final con-
clusion of the dispute. The authors supported
this opinion (Miloti¢, 2013).

It is worth noting that in the references to
the arbitration practice of the Roman Empire,

there is no information about the agreements
that directly define the general rules of arbi-
tration procedure or procedural methods that
the arbitrator had to follow. Scholars believe
that the choice of procedural rules is possible,
but the procedure and procedure were modeled
similarly to a standard trial (Miloti¢, 2013).

If we talk about the historical origins
of the institution of a plea agreement, we can find
evidence that there was a concept of the recon-
ciliation agreement in Roman times. The perpe-
trator had to repent, and the victim apologized
and received monetary compensation (Sayenko,
2017, p. 20). Under the influence of evolution-
ary changes, this most straightforward form
of reconciliation agreement was transformed
into a plea agreement over time. It is believed
that the institution of plea agreements, in their
modern sense, was formed in the United States
in the early XIX century.

The authors point out that the emergence
of the institution of an agreement in the United
States is not only the result of a complex legal
procedure for criminal proceedings. According
to the scientist, the essential task of litigation
should be to resolve social conflicts. Establish-
ing a criminal case's circumstances is of second-
ary importance, as it is only a means to achieve
the final main result. If the conflict can be
resolved satisfactorily for both parties, the need
to establish all the circumstances of the criminal
proceedings disappears” (Novak, 2013, p. 146).
This view deserves to be considered close
enough to the purpose of the plea agreement
from a procedural point of view.

Currently, Ukrainian legislation criminal
proceedings based on agreements, including
plea agreements, are regulated by Chapter 35
of the Criminal Procedure Code of Ukraine
(hereinafter — the CPC of Ukraine). Fur-
thermore, the Law of Ukraine "On Interna-
tional Commercial Arbitration” establishes
the requirements for the arbitration agree-
ment and procedural and substantive aspects
of the international commercial court in
Ukraine.

2. Consensus

As the well-known German lawyer Rudolf
von Jhering noted: "A lawyer defines a contract as
a combination of wills (consensus) of two people.
From a legal point of view, this is correct because
the will is the connecting element of the con-
tract”" (Jhering, 1881, p.56). This maxim has been
repeatedly questioned by researchers. However,
in the context of this work, it should be recog-
nized that the main category influencing whether
the analyzed agreements will be concluded is
the parties’ common will.

This view is confirmed by scholars who
consider the basis for the conclusion of a plea
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agreement "mutual consent of the suspect /
accused and the prosecutor to apply this com-
promise procedure” (Globa, 2021, p. 112). Fol-
lowing Part 2 of Art. 469 of the CPC of Ukraine,
the plea agreement may be concluded upon
the initiative of the public prosecutor or the sus-
pect or accused (The Criminal Procedural Code
of Ukraine, 2012). Scholars rightly emphasize
the crucial role of the prosecutor in concluding
a plea agreement (Trekke, 2018, p. 93) because
it is due to the prosecutor's own discretion that
the process of concluding a plea agreement may
be further continued.

We will also turn to foreign law at the conclu-
sion of plea agreements. Thus, under paragraph
11 (¢) (1) of the Federal Rules of Criminal Pro-
cedure in the United States, "An attorney for
the government and the defendant’s attorney, or
the defendant when proceeding pro se, may dis-
cuss and reach a plea agreement. The court must
not participate in these discussions". The rules
do not provide for the victim's participation
in the process of concluding a plea agreement.
Therefore, the parties to the contract are, de
facto, the prosecutor and the defendant's law-
yer (except in cases where the accused refuses
counsel), while, de jure, the parties are the pros-
ecutor and the accused (18 U.S.C.).

According to Article 9.4 of the Code for
Crown Prosecutors in the United Kingdom,
"prosecutors must never accept a guilty plea
just because it is convenient" (The Code for
Crown Prosecutors, n.d.). It limits the possi-
bility of agreeing contrary to morality and pub-
lic order. Such a narrowing of the possibility
of finding a consensual way to reconcile the will
of the prosecutor and the accused differs some-
what from the opinion we have already quoted
about the purpose of the criminal proceedings.
In the classical sense, such state intervention in
a possible consensus of the parties is inherent in
public law. However, in our opinion, in this case,
morality is still more important than reducing
the time for litigation, and such interference is
justified.

On the contrary, consider how consensus
manifests itself in the conclusion of an arbitra-
tion agreement.

The legal definition of an arbitration agree-
ment in the legislation of Ukraine is defined in
Article 7 of the Law of Ukraine "On Interna-
tional Commercial Arbitration." According to
it, "Arbitration agreement is an agreement by
the parties to submit to arbitration all or certain
disputes which have arisen or of any defined
legal relationships, whether contractual or not.
An arbitration agreement may be concluded in
the form of an arbitration clause in a contract or
in the form of a separate agreement” (On Inter-
national Commercial Arbitration, 1994).
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Researchers quite rightly emphasize that
"parties to arbitration enjoy certain degrees
of freedom given that the arbitration agree-
ment, which is the foundation of any arbitral
process, is the product of the parties" consen-
sual agreement” (Fagbemi, 2015, p. 239). This
thesis also confirms our assumption of reconcil-
ing the alternative judgment of the parties in
a single procedural agreement.

Given the historical origins of the arbitra-
tion agreement, it is not surprising that it is
sometimes called a "compromise" (Malskyi,
2013, p. 60). In addition to reconstructing
the historical name, such a designation also
indicates that this agreement results from a joint
compromise between the parties. Of course,
not on the substance of a future dispute, which
may not arise, namely the procedure for resolv-
ing such a dispute. Given that the arbitration
agreement is concluded, it is often possible to
negotiate between the parties so that the parties
are aware of the "advantages and disadvantages
of their negotiating positions" when concluding
an arbitration agreement (Malskyi, 2013, p. 60).

We believe that the concept of "arbitra-
tion agreement” as a generic or wider, means
both the actual procedural agreement in
the form of a separate agreement of the parties,
and the arbitration clause, which in its form is
part of the main contract between the parties.
This is also evidenced by the principle of auton-
omy of the arbitration agreement under which
the validity of the arbitration clause remains
unchanged in the event of loss of the main
contract, part of which it is, in fact, such par-
ity provides a common notion of the existence
of a fiction of separation of this agreement from
the substantive contract between the parties
(Malskyi, 2013, pp. 29-31).

Thus, the conclusion of both agreements
is inextricably linked to their consensus
and depends on the subject composition. How-
ever, both agreements affect the further dis-
cretion of both the parties to the agreement
and the parties to such agreements. In partic-
ular, by consensual creation of discretionary
norms, "for themselves by the subjects of legal
relations” (Haydulin, 2020, p. 563), especially
when concluding an arbitration agreement.

3. Implementation

The hypothesis of limiting the powers
of the judge and arbitrator, which is consid-
ered in this study, is confirmed by the views
of other authors. In particular, "...the discretion
of an adjudicator is typically constrained by
the discretion exercised by others, which in turn
shapes the observer's perceptions of how discre-
tion is exercised” (Lempert, 1989, p. 24). This
highlights an essential aspect of the influence
of the judgment of one subject on the judgment
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of another. In addition, the author focuses on
the study of judgment that cannot exist in pure,
crystallized form due to its dependence on some
factors influencing its implementation. One
such factor is internal and external boundaries
and limitations of discretion.

Significantly, only the prosecutor is entitled
to change the charges, file additional charges,
and drop them (Torbas, 2020, p. 150). It is log-
ical that due to this range of powers, the prose-
cutor's discretion has the most significant influ-
ence on the judge's discretion. At the same time,
the judge's discretion may also take precedence
over the prosecutor's discretion.

For example, in accordance with paragraph
1 of Part 3 of Art. 314 of the CPC of Ukraine,
the court, refusing to approve the agreement,
which was submitted to the court together with
the indictment, may return criminal proceed-
ings to the public prosecutor for a continuation
of pre-trial investigation (The Criminal Proce-
dural Code of Ukraine, 2012). Thus, it can be
observed that a judge, in a way, has the opportu-
nity to exercise his own discretion "higher" than
the discretion of the prosecutor, of course, due
to the powers of the court.

In some ways, the judge's discretion may be
limited by law in the context of a plea agreement,
such as in the United Kingdom Sentencing Act
2020, section 73, which stipulates, inter alia, that
a judge must impose a penalty "which is not less
than 80 per cent of the term which would oth-
erwise be required" (this rule applies to certain
categories of serious crimes) (c.17 UK).

With regard to the arbitration agreement, it
should be emphasized that it performs a number
of different functions. First, it proves the agree-
ment of the parties to submit their disputes to
arbitration. Second, it establishes the jurisdic-
tion and powers of arbitration over state courts.
Third, it is the main source of power for arbi-
trators. In their arbitration agreement, the par-
ties may extend or limit the powers normally
conferred on arbitral tribunals under applicable
national law. In addition, the arbitration agree-
ment establishes the obligation of the parties
to conduct the arbitration. Thus, the arbitra-
tion agreement is both contractual and juris-
dictional. That is, the arbitration agreement is
contractual on the basis of the good faith agree-
ment of the parties. Nevertheless, it is also juris-
dictional due to the arbitral tribunal's jurisdic-
tion. However, all these functions directly affect
the discretion of the arbitral tribunal. In fact,
without the existence of this agreement, the dis-
cretion of the arbitral tribunal is impossible to
resolve a dispute in international commercial
arbitration.

Thus, there is a prospective effect
of the plea agreement and the arbitration

agreement on the exercise of the discretion
of the judges and arbitrators, respectively.

4. Impact

The search for manifestations of the impact
of plea agreements and arbitration agreements
on the discretion of judges and arbitrators leads
us to believe that there are significant differ-
ences between how these agreements affect
the discretion of the parties concerned.

Relationships formed within the process
of concluding a plea agreement have a more for-
malized order, probably because such an agree-
ment is regulated within the framework of public
law. The discretion of the accused and the prose-
cutordoesnotinteractin that close controversial
synergy as strongly as it does when concluding
an arbitration agreement. And the result of con-
cluding a plea agreement can still be rejected
by the court on the grounds of non-compliance
with the terms of the agreement with the inter-
ests of society (paragraph 2, part 7 of Article 474
of the CPC of Ukraine). Even more important
is the ground for refusing to approve the agree-
ment, the terms of which violate the rights, free-
doms, or interests of the parties or other persons
(paragraph 3 of Part 7 of Article 474 of the CPC
of Ukraine).

Thus, the parties' discretion regarding
the plea agreement does not have such a strong,
unavoidable prospective effect on the judge's
discretion, in contrast to the parties' discretion
regarding the arbitration agreement.

It turns out that although a compromise in
the conclusion of the investigated agreements is
an integral part of them, at the same time, there
may be cases in which such a compromise in
the conclusion of a plea agreement will not occur.

In conclusion, we assume that the discretion
initiated during the conclusion and approval
of the plea agreement is approved by society, as
it must be in its interests. Thus, such an exciting
feature of reason as its morality and integrity is
revealed.

In our opinion, the arbitration agreement is
less limited by legislation and more effective in
influencing the discretion of another entity.

In arbitration, where two categories of per-
sons (parties and arbitrators) are endowed with
discretionary powers, "arbitration discretion”
acts as a generalization, a generic concept that
encompasses two forms — the parties' discretion
and the arbitrators’ discretion.

The concept of "autonomy of the will"
is close to the discretion of the parties. This
category has become commonplace due to
the autonomous theory of arbitration (Koch,
2021, p. 48). The idea of conditional autonomy
of arbitration is complemented by the theory
of "excess of authority" according to this theory,
arbitrators are not entitled to take any action
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without the sanction of the parties, and the arbi-
tral award rendered in violation of the interests
of the parties should not be executed (Koch,
2021, p. 56).

5. Conclusions

The study gives us reason to draw the fol-
lowing conclusions:

1) we consider proven the hypothe-
sis of the existence of a prospective effect
of the plea agreement on the discretion
of the judge and the impact of the arbitration
agreement on the discretion of the arbitrators.

2) the impact of the arbitration agree-
ment is much more significant than the impact
of the plea agreement, primarily due to the pecu-
liarities of the arbitration procedure, which, as

a result, corresponds to the fact that these pro-
cedures are provided by private law.

3) there is a much greater possibility for
discretion in private law, especially in interna-
tional commercial arbitration.

4) there are no grounds to deny the exist-
ence of discretion under public law. However,
such discretion is more limited than discretion
in private law, as the leading method of regula-
tion is imperative.

Consequently, the task of arbitration
experts is to study arbitration as the most
favorable environment for discretion. It is
necessary to derive the general laws of dis-
cretion and extend them to all other areas,
including public law.
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HAPO3CY CYAAI TA APBITPAYKHOI YTO/IU HA PO3CY /1 APBITPA:
ITOPIBHAJIbHO-IIPABOBHI1 ACIIEKT

Anorauis. Mema. MeTo1io CTaTTi € TATBEPKEHHS MIIOTE3H TIPO iICHYBAHHST TPOCTIEKTUBHOTO BILTUBY
YIO/H [IPO BUSHAHHSI BUHYBATOCTI HA PO3CY/L CY/IL Ta apOiTPasKHOI yroau Ha po3cy apOiTpa.

Memoou docaidscenns. MeTo10J10r 9HOI0 OCHOBOIO JIOCJI/UKEHHS € KoMmiaparuBauii MeTot. [lopsiz
3 HIM 3aCTOCOBAaHI iCTOPUIHUI METO/I, @ TAKOJK TaKi 3aTaTbHOHAYKOBI METO/IH, SIK aHAJII3, CHHTE3, IHYKIIisT
Ta JIe/IyKIis.

Pe3yavmamu. BeranoBiieHo, 110 OCHOBHOIO KaTETOPI€io, sIKa BIINBAE Ha Te, Yu OyIyTh YKJIaIeH] aHa-
JIi30BaHi yroau, € caMe CIiiyibHa Bosst cropi. [Ipn 1iboMy ysropkenHs ansrepBepcuBHOTO PO3CYLY CTOPIH
B €/IUHI{T TTPoTlecyasIbHiil yro/i HepO3PHBHO MOB’sI3aHe 3 KOHCEHCYAIbHICTIO Takoi yrozm. OGuaBi yroau
BILIMBAIOTH HA TOAJIBITUET PO3CY/I SIK CTOPIH YTO/IH, TAK i OB si3aHuX 0cib. Buxozisiau 3i criekrpa moBHo-
BasKeHb, PO3CY/I IPOKYPOPa MA€ HaliOiIbIINiA BIUIMB Ha PO3Cy CyAi. BoaHouac poscy 1 cyuti Takox Moske
MarTH [epeBary Hajl po3cyioM pokypopa. OHaK po3cy/ cyul Moxke OyTH 0OMeKeHUH 3aKOHO[ABCTBOM
y KOHTEKCTI YTO/M PO BU3HAHHS BrHyBaTocTi. Ha nportusary, GyHkitii apbiTpaskHol Yroau IpsaMo BILJIN-
BAIOTh Ha PO3Cy/ apOiTpa, ajzKe 6e3 iCHYBaHHS 11i€l yroan HeMOKJIMBUI po3cy1 apbiTpa y pasi BUpileHHs
CIIOPY Y MIZKHAPOAHOMY KOMepIiiiHoMy apOiTpaki. BeraHoBIieHo, o apOiTpakHa IUCKPEIlis BUCTYIIAE
SIK y3araJibHIOI0Ye, POJIOBE IOHSITTSI, sIKe BKJIOYa€ y cede 1Bl popmu — po3cyil CTOPiH Ta po3cy 1 apOiTpis.

Bucnoexu. [loseseHo rinoTesy 1po HasgBHICTb MPOCIEKTUBHOTO BIJIUBY YTOAX TIPO BU3HAHHS BUHY-
BATOCTI HA PO3CY/ CY/I, 1 BIULIUB apbiTpakHOI yroau Ha po3cys apbitpa. BeraHosiieHo, 1o BB apbi-
TPAKHOI YO/ € 3HAYHO OIJIBIINM, aHIK BILIMB YTOIU PO BU3HAHHS BUHYBATOCTI, HACAMIIEPE] YepPe3
0COBIMBOCTI TIPOTIEAYPU aPOITPAKHOTO POTJISALY, IO CBOEIO YEPTOIO CIBBIIHOCUTHCS 3 TUM, IO Iti [PO-
1eaypu nepeadaueHi HopMaMu PUBATHOTO TipaBa. BusiieHo Toii (hakt, 10 y IPUBATHOMY IIPaBi 3HAYHO
GisIbIlia MOJKJIMBICTD JIJIsT iCHYBaHHS MCKPEIlii, 0cOOINBO y MiKHAPOAHOMY KOMEpIIHHOMY apbiTpaski.
BincyTHi migcTaBn 3amepedyBaTi HaIBHICTh PO3CYAY ¥ paMKax myOuriaroro mpasa. OfHaK TaKui po3cyi
€ 611111 0OMEKEHUM MOPIBHSIHO 3 PO3CYIOM Y IIPUBATHOMY IPaBi, OCKIJIbKU IIPOBIIHUM METOIOM PETYJIHo-
BaHHs € imrepatuBauii. Came ToMy 3aBaanus (axiBIliB y cepi apbiTpasky — 0CHiAuTH apbiTpask sk Hail-
GistbIn CIpUATIMBE cepenoBrIle st auckperrii. HeoOXifHo BUBeCTH 3arajibHi 3aKOHOMIPHOCTI AMCKperlii
i mowmpur ii Ha Bel it cepu, B ToMy unci i myG1iyHO-IIPABOBI.

KiouoBi cioBa: yroja 1po BU3HAHHSI BUHYBATOCTI, apOiTpakHa yroza, cyist, apbiTp, po3cyit, KOH-
CEHCYC.
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MODUS OPERANDI OF LUCRATIVE VIOLENT
CRIMES AGAINST FOREIGNERS

Abstract. Purpose. The purpose of the article is to reveal the modus operandi as an element
of the criminal description of lucrative violent crimes committed against foreigners.

Results. Lucrative violent crimes committed against foreigners (lucrative murders, assassi-
nations on order, robberies, robberies with extreme violence, extortion, etc.) has a special public
resonance. One of the conditions for the effective investigation of lucrative violent crimes against
foreigners is the establishment of their modus operandi. The modus operandi of committing these
crimes involves preparation, accomplishment, concealment. According to the results of the study
(including the review of 120 criminal proceedings), the preparation for committing lucrative crimes
against foreigners has been expressed in the following actions: the choice of the target of assault
(person); the study of the target of assault and the environment in which the offender(s) will have
to act; selection of the most effective manner of direct stealing of property, injury to life and health
of the person; preparation of the necessary means and tools, by which the criminal intent will be
committed; the choice how to conceal the traces of the crime, concealment and sale of the stolen;
the preliminary distribution of roles among the accomplices.

Conclusions. The modus operandi of criminal lucrative violent acts against foreigners varies
depending on the type of crime. Despite their diversity, they share a number of common features.
This is a lucrative motive, expressed in the orientation of the criminal assault and a violent man-
ner in which it is realised through physical or mental violence. Concealment of lucrative violent
crimes committed against foreigners takes the form as follows: concealment of the fact of the crime
(destruction and coverup of material sources of information on the crime, destruction of electronic
traces of the crime, staging of the crime); concealment of material objects (targets of criminal assault
and physical evidence), distortion of ideal traces) (threats to the victim and witnesses, blackmail,
intimidation of the victim and his/her family). Frequently, these ways of concealing lucrative violent
crimes committed against foreigners are combined.

Key words: criminal description, modus operandi, trace evidence, foreigner, victim.

1. Introduction

Lucrative violent crimes committed against
foreigners (lucrative murders, assassinations on
order, robberies, robberies with extreme violence,
extortion, etc.) has a special public resonance. A
number of factors are involved in the causes of these
crimes. These are the economic crisis, the impover-
ishment of the population and the moral degrada-
tion of part of society. Under such circumstances,
victimised foreigners attract the attention of per-
sons with criminal experience, willing to make
an easy profit and willing to achieve their goals,
ignoring the rule of law, using illegal and immoral
means, methods and techniques. This situation
requires law enforcement bodies to apply a range
of measures to ensure the security, rights and free-
doms of foreigners, as well as to exercise preven-
tive and human rights functions.
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One of the conditions for the effective
investigation of lucrative violent crimes against
foreigners is the establishment of criminal
characteristics of this group of crimes, the key
component thereof is their modus operandi.

Theoretical ~ framework for investiga-
tion of lucrative violent crimes are reflected
in the works by V.Ya. Horbachevskyi,
V.A. Zhuravlia, A.V. Ishchenko, V.O. Konoval-
ova, 0.S.Sainchyn, V.V. Tishchenko, K.O. Chap-
lynskyi, and B.V. Shchur.

Some aspects of criminal proceedings
involving foreigners have been revealed in
the works by A.A. Kalganova, P.H. Nazarenko,
Yu.M. Chornous, and M.M. Shykoriak.

However, the criminalistic characteris-
tics and modus operandi of committing lucra-
tive violent crimes against foreigners remain

© |. Faier, 2022
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unknown in the scientific literature. Nowadays,
comprehensive coverage of topics, taking into
account the social, legal realities and features
of the implementation of criminal activities are
required.

The purpose of the article is to reveal
the modus operandi as an element of the criminal
description of lucrative violent crimes commit-
ted against foreigners. This purpose requires to
generally describe the modus operandi of com-
mitting lucrative violent crimes against for-
eigners, to determine its qualitative and quan-
titative features on the basis of the conducted
theoretical and empirical studies.

2. Elements of the modus
of criminal activity

The first structural element of the criminal
manner is preparation. Preparation for lucrative
violent crimes against foreigners are subject to
planning. The target of the assault is selected
(intelligence is used, victimisation of the future
victim plays a significant role at this stage),
after which the target of the future violation
is examined; the means and instruments for
committing a crime are selected and adapted,
a plan of criminal activities is drawn up,
the roles of accomplices are defined and meas-
ures are taken to provide alibis for the persons
involved in the crime. Therefore, the stage
of preparation implies a choice and specification
of the way of taking property, causing harm to
life and health of the person, as well as prepa-
ration of the necessary technical means, means
and tools with which the criminal intention will
be realised. Moreover, at the stage of prepara-
tion, preliminary steps are taken to determine
the way of concealing the traces of the crime, in
particular the concealment or sale of the stolen.

According to the results of the study
(including the review of 120 criminal proceed-
ings), the preparation for committing lucrative
crimes against foreigners has been expressed in
the actions as follows:

— The choice of the target of assault (per-
son). This refers to intelligence activities, direct
or indirect information from other persons
(90.8% of criminal proceedings). This situa-
tion was established in 93.5% of criminal pro-
ceedings for premeditated murder with lucra-
tive motives, 100% for assassinations on order,
75.9% for robberies, 95.2% for robberies with
extreme violence, 100% for extortion, 100% for
gang attacks assault, etc.

— The study of the target of assault
and the environment in which the offender(s)
will have to act. To this end, various reasons
are used to visit the premises, to study the way
of life of the person. During such “visit” some-
times the necessary conditions are created
for the realisation of criminal intent (closed

operandi

CCTV cameras, damaged alarm system). This
was a sign of preparation for the crime on 85%
of cases, namely in 83.9% of criminal proceed-
ings related to premeditated murder with lucra-
tive motives, 100% of assassinations on order,
75.9% of robberies, 85.7% of robberies with
extreme violence, 100% of extortion, 66.7%
of gang attacks, etc.

— The selection of the most effective ways
of direct stealing of property, injury to life
and health of the person can be realised, as well
as preparation of the necessary means and tools,
by which the criminal intent will be committed.
This is characteristic of 95% of criminal proceed-
ings, including: 96.8% of premeditated murder
with lucrative motives, 100% of assassinations
on order; 89.7% of robberies, 95.2% of robberies
with extreme violence, 100% of extortion; 100%
of gang attacks, etc.

— The choice of ways of concealing the traces
of the crime, including in which the stolen will
be concealed and sold (86.7% of criminal pro-
ceedings). This is characteristic of 90.3% of pre-
meditated murder with lucrative motives; 100%
of assassinations on order; 89.7% of robber-
ies, 85.7% of robberies with extreme violence,
90.9% of extortion; and 85.7% of gang attacks.

— The preliminary conspiracy between
the accomplices of the crime, distribution of roles
among the accomplices. A review of criminal
proceedings has revealed such characteris-
tic in 48.4% of premeditated murders, 66.7%
of assassinations on order, 44.8% of robberies,
47.6% of robberies with extreme violence, 54.5%
of extortion, 100% of gang attacks, etc.

Therefore,  the  structural element
of the modus operandi of the crime such as
preparation is a prerequisite for lucrative
violent crimes against foreigners.

The modus operandi of committing lucra-
tive violent crimes against foreigners is diverse
and depends, above all, on the type of crime in
question. For example:

1. The modus operandi of committing lucra-
tive violent crimes against the life and health
of foreigners (lucrative murder and assassina-
tions on order) is the way of conducts (acts or
omissions), assaults on the life of another per-
son; consequences, such as the physical death
of the victim; causation between said conducts
and consequences. The motive and purpose
of the crime shall be ascertained, as they are
qualifying elements in the commission of lucra-
tive violent crimes.

According to article 115, part 2, para. 6
of the CC of Ukraine, lucrative murder is when
the perpetrator, by taking the victim’s life,
sought to obtain material benefits for himself
or others, to obtain or retain certain property
rights, to avoid material costs or responsibilities
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or to achieve other material benefit (Resolution
of the Plenum of the Supreme Court of Ukraine
on Judicial Practice in Cases of Crimes against
Life and Health of a Person, 2003).

Article 115, part. 2, para. 11 of the Crimi-
nal Code of Ukraine defines an assassination on
order. It should be understood as the intentional
deprivation of life of the victim committed by
a person (the perpetrator) on behalf of another
person (the developer). Such commission may
take the form of an order, command or agree-
ment (Savchenko, Kisiliuk, Protsiuk, 2019).

2. The modus operandi of committing lucra-
tive violent crimes against the property of for-
eigners (robberies, robberies with extreme vio-
lence, extortion) is the way of taking of illegal
possession of the property of others by the use
or threat of violence.

Extortion occurs when a person induces
another person to part with property or right to
property or to perform any property-related act
through threats of violence against the victim or
his or her close relatives, restriction of the rights,
freedoms or legitimate interests of these per-
sons, damage to or destruction of their property
or property under their control or protection
or disclosure of information that the victim or
his or her close relatives wish to keep secret
(Savchenko, Kisiliuk, Protsiuk, 2019).

3. The modus operandi of committing lucra-
tive violent crimes against public security (gang
attacks) is (art. 257 of the CC), if they are com-
mitted against foreigners, is seen in the fact that
a gang attack is a separate form of joint crim-
inal activity, whose specific manifestations are,
in this case, the organisation of an armed gang
and participation in it or in its attack.

A gang is an armed and organised group
or criminal organisation previously estab-
lished to commit several attacks on enter-
prises, institutions, organisations or individ-
uals, requiring careful long-term preparation
(Resolution of the Plenum of the Supreme
Court of Ukraine On the Practice of Con-
sideration by Courts of Criminal Cases on
Crimes Committed by Sustainable Criminal
Associations, 2005).

The gang attacks shall be characterised by
features of a sustained criminal association such
as: the presence of several (three or more) perpe-
trators of crime; resilience; armament; the com-
mon goal of the participants, that is, the perpe-
tration of attacks on enterprises, institutions,
organisations or individuals; the manner in
which the offence is committed is an attack on
enterprises, institutions, organisations or indi-
viduals.

Importantly, gang armament means that
at least one gang member is armed (and
the rest of the gang know that such weapons
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are available and can be used during an attack)
(Savchenko, Kisiliuk, Protsiuk, 2019).

4. The modus operandi of committing other
lucrative violent crimes against foreigners,
in particular the taking of illegal possession
of a vehicle, unlawful deprivation of liberty or
the kidnapping, is intentional acts, aimed at tak-
ing illegal possession of a vehicle and a person,
respectively, by force and with lucrative motive.
The commission of the crime with lucrative
motive occurs when the perpetrator, in com-
mitting such acts, seeks to achieve any mate-
rial benefit for himself or herself or for others
(Savchenko, Kisiliuk, Protsiuk, 2019).

3. Common characteristics of the modus
operandi of lucrative violent crimes against
foreigners

Above, we have considered the modus
operandi of lucrative violent crimes are com-
mitted against foreigners, based on the review
of the relevant articles of the CC of Ukraine.
Despite their diversity, they share a number
of common elements in the modus operandi
of these crimes are committed.

1. The lucrative motive is expressed in
the orientation of the criminal assault and a vio-
lent manner,in which it isrealised, through phys-
ical or mental violence. The lucrative motive in
the case of conditional murders is interpreted as
the desire to obtain, in connection with the com-
mission of the crime, material benefits for him-
self or herself or for others (to take possession
of money, jewels, property), to receive or retain
certain property rights, avoid material costs or
obligations (inherit, get rid of debt, or payment)
or achieve other material benefit (Resolution
of the Plenum of the Supreme Court of Ukraine
on Judicial Practice in Cases of Crimes against
Life and Health of a Person, 2003).

2. The violent manner through physical or
mental violence. It should be emphasised that
lucrative violent crimes are crimes in which
the realisation of a lucrative goal is carried out
only in a violent manner. This category of crime
is increasingly dangerous to society, since
the taking of material goods is carried out only
through the infliction of harm to the physical
status and bodily integrity of the person. Coer-
cive influence on the victim is a necessary con-
dition for the realisation of the lucrative pur-
pose of the assault (Holovkin, 2011, pp. 14—17).

Therefore, we argue that violence is
a purposeful form of behaviour such as physical
and mental influence on the physical and mental
sphere of the foreign victim.

Violence in the commission of lucrative
crimes against foreigners takes the forms as fol-
lows:

a) No danger to the life or health of the vic-
tim. Such violence implies the intentional inflic-
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tion of slight bodily harm, which has not caused
a short-term impairment of health or a slight dis-
ability, as well as committing other violent acts
(striking, beating, unlawful deprivation of lib-
erty) provided that they are not dangerous to life
or health at the time of infliction (para. 5 of Res-
olution 10 of the PSCU “On Judicial Practice in
Cases of Crimes against Property” of 6 November
2009 (Resolution of the Plenum of the Supreme
Court of Ukraine on Judicial Practice in Cases
of Crimes against Property, 2009)).

Likewise, the violence may be in the form
of a threat of violence. The assessment of the risk
of violence, as expressed in the threat, should
not be based so much on the subjective percep-
tion of the risk to the victims as on objective
criteria;

b) Danger to the life and health of the vic-
tim.

Life- or health-threatening violence is
the intentional infliction of slight bodily injury
on the victim, resulting in a short-term impair-
ment of health or a minor disability, moderate
severity or serious bodily injury, as well as other
violent acts that have not caused the above con-
sequences, but are dangerous to life or health
at the time of their commission.

For example, these include violence
resulting in loss of consciousness or which
has the character of causing physical pain,
neck-crushing, drop from a height, the use
of electric current, weapons, special tools, etc.
(para. 9 of Resolution 10 of the PSCU “On
Judicial Practice in Cases of Crimes against
Property” of 6 November 2009) (Resolution
of the Plenum of the Supreme Court of Ukraine
on Judicial Practice in Cases of Crimes against
Property, 2009).

The threat of violence means intimidation
by the immediate use of physical violence that
endangers the life and health of the victim (the
threat to kill, injure or perform certain acts that
in a particular situation may result in such con-
sequences).

The violent manner is the external mani-
festation of the lucrative motive in projecting
on the final result of the action. The target-set-
ting and instrumental uniqueness of motiva-
tion of lucrative violent crimes enable to speak
of their increased social danger (Holovkin,
2011, pp. 15-20).

Predominantly, the commission of lucrative
violent crimes against foreigners include phys-
ical violence. According to a study of criminal
proceedings, in 93.3% of cases, it was physical
violence in various forms of expression. Mental
violence was detected in 6.7% of cases. This is
due to the fact that criminals are determined to
overcome the opposition of potential victims as
soon as possible, act with the aim of removing

objects of lucrative assault (money, things). By
threatening, foreign victims were made aware
of their desperate situation, often displaying
the instruments of crime, including weapons.
The threats (i.e. mental violence) are expressed
selectively, mainly to victims who, at the time
of the assault, cannot defend themselves prop-
erly, so are exemplary humiliating, exaggerating
the self-worth of the assaulters. They are used
when offenders are confident that the criminal
intent will be realised without the use of physi-
cal violence, usually due to the personal charac-
teristics of the potential victim. In most cases,
physical and mental violence are combined to
achieve unlawful objectives.

3. The use of means and instruments in
the commission of a crime.

According to studies of criminal proceed-
ings, the means and tools used for lucrative
crimes against foreigners are: firearms (48.3%),
steel arms (15.8%), household items (knives,
axes, hammers (20%)), procured, manufactured
and specially adapted items (bits, rebar pieces,
handcuffs, electric stun guns (22.5%)), pneu-
matic, traumatic, gas weapons (17.5%).

Under these circumstances, during inten-
tional murders of foreigners for lucrative
motives, firearms (45.2%), steel arms (22.6%),
household items (22.6%), procured, manufac-
tured and specially adapted items (bits, rebar
pieces, electric stun guns, etc. (25.8%)) were
predominantly used. In the case of assassina-
tions on order, preference was given to the use
of firearms (66.7%).

In cases of robberies with violence against
foreigners, the most common means and instru-
ments of the crime are: household goods (26.9%),
pneumatic, traumatic, gas weapons (26.9%), pro-
cured, manufactured and specially adapted items
(bits, rebar pieces, electric stun guns (30.8%).
The commission of the robberies with extreme
violence takes place with the use of firearms by
criminals (38%), as well as pneumatic, traumatic,
gas weapons (28.6%). The means and instru-
ments of the crime were used less frequently
when the extortion was committed. In commit-
ting gang attacks, criminals use firearms (100%),
what is more the use of pneumatic, traumatic
and gas weapons (42.9%) is widespread.

Consequently, in the commission of lucra-
tive violent crimes, physical violence is predom-
inantly used against foreigners. In some cases,
mental violence is used. This is because crimi-
nals rely on the temporary stay of foreigners
in the territory of Ukraine, and the victim will
not have time and the opportunity to apply to
law enforcement bodies on the fact of the crime
committed against him/her. Potential victims’
resistance and counteraction is overcome as
quickly as possible.
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For example, on the July night of 2020,
the police of Kyiv received a report from a doctor
that two 20-year-old foreign students asked for
medical help with gunshot wounds of the lower
limbs. In the course of processing this infor-
mation, the police determined that the victims
had been injured at 21:30 in Konovaltsa Street
in the Pechersk district of the capital. During
the conflict, the stranger fired several shots
at the men, injuring the legs of two foreigners.
They subsequently contacted a medical facil-
ity and asked for medical help. At the crime
scene, the police carried out a number of prior-
ity investigative actions. Information gathered
on this fact was entered in the Unified Register
of Pre-trial Investigations (Ofitsiinyi sait Nat-
sionalnoi politsii, npu.gov.ua).

The next structural element of the modus
operandi is the concealment of criminal conse-
quences.

According to V.O. Ovechkin, the ways
of concealing crimes are conventionally grouped
into:

a) Ways aimed at preventing the acquisi-
tion of information about a crime (movement
of material sources of information about a crime;
concealment of material sources of information;
destruction of material, and in some cases ideal
(persons) sources of information on a crime;
failure to appear before an investigative body;
refusal to testify; failure to report);

b) Ways that prevent the acquisition
of information about a crime and are aimed
at providing knowingly false information (fal-
sification; staging; knowingly false report to
conceal a crime; knowingly false testimony)
(Ovechkin, 1975, p. 67).

According to Yu.B. Komarynska, conceal-
ment activities are material (related to physical
influence on material objects) and verbal (spo-
ken) (Komarynska, Halahan, 2013, p. 15).

A review of criminal proceedings has
revealed that the way of concealing lucrative
violent crimes committed against foreigners
consists in actions aimed at:

1) Concealment of the crime (destruction
of material and electronic sources of informa-
tion on the crime (71.7%), coverup of mate-
rial sources of information (30.8%), staging
of the crime (16.7%), hiding from the pre-trial
investigation authorities (74) 2%), refusal to
testify and perjury (84.2%), alibi (35%), casting
suspicion on a stranger (15.8%)).

2) Concealment of material objects: con-
cealment of targets of criminal assault (stolen
objects, money, personal belongings of victim
and perpetrator (62.5%), concealment of phys-
ical evidence (means and instruments of crime,
personal belongings of victim and perpetrator

(76.7%)).

126

3) Distortion of ideal traces (threats to
victims (close to the victim) and witnesses
(41.7%), blackmail, intimidation (36.7%)).

There are specificities of concealing crim-
inal activity depending on the type of crime.
For example, the commission of premeditated
murder with lucrative motives mainly apply
the destruction of material sources of infor-
mation about the crime (67.7%), concealment
of information from pre-trial investigation
bodies (64.5%), refusal to testify and perjury
(74.2%), concealment of targets of criminal
assault (61.3%) and concealment of physical
evidence, means and instruments (71%). In
the case of assassinations on order, criminals
are prepared more carefully, and thus conceal-
ment of criminal consequences is character-
ised by the use of actions with similar rates
being higher.

In case of lucrative violent crimes against
property, in particular robberies, the main
ways of concealment are as follows: destruction
of material sources of information on the crime
(55.2%), hiding from pre-trial investigation
bodies (69%), refusal to testify and perjury
(79.3%), concealment of targets of crimi-
nal assault (stolen objects, money, property
of the victim and the offender (65.5%)), conceal -
ment of physical evidence (means and instru-
ments of crime (75.9%)). In addition, in the case
of robberies with extreme violence, ways of con-
cealment are distortion of ideal traces, such as
threats to the victim and witnesses (47.6%),
blackmail and intimidation of the victim and his
or her family (52.4%). In the case of extortion,
specificity is the ways of concealment, such as
simulation of the events of the crime (36.7%),
provision of an alibi (72.7%), incrimination
of an outsider (45.5%), as well as ones tradition-
ally aimed at distorting ideal traces: threats to
victims and witnesses (100%), blackmail, intim-
idation (72.7%).

In the case of gang attacks, the ways
of concealment are the destruction of material
sources of information about the crime (100%);
the destruction of ideal (human) sources
of information about the crime (14.3%); hid-
ing from pre-trial investigation bodies (85.7%),
refusal to testify and perjury (100%), as well as
distortion of ideal traces (57.1%).

Lucrative crimes against foreigners are char-
acterised by specificities of concealment of crim-
inal activities. Refusal to testify and perjury are
common. This is the case if the suspect is a for-
eigner (about 30% of criminal proceedings). For
example, arguing that they misunderstand legis-
lation and implementation practice (and the use
of an interpreter), foreigners refuse to cooper-
ate with the pre-trial investigation authorities,
essentially speculating their special status.
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We advocate V.P. Bakhin’s perspective that
in connection with the qualitative change in
crime and the conditions under which criminal
activity is carried out and developed, the impor-
tance, place and role of the modus operandi
of the crime require rethinking and develop-
ment of this criminal category. At the same time
with the term “the modus operandi of commit-
ting the crime” in forensics “the modus operandi
of committing and concealing the crime” is
used. Based on this, the modus operandi of com-
mitting crimes is grouped into “full-scale struc-
ture” and “incomplete structure”. From a foren-
sic perspective, preparatory acts are included in
amanner where, firstly, they are naturally avail-
able, and secondly, they leave specific traces,
characterizing the behaviour of the perpetrator
and distinguishing between different methods.
Acts of concealment of a crime can be classi-
fied as a modus operandi of a crime if they are
covered by the offender’s intention and plan
of action at the time the crime was committed
(Bakhin, 2002, pp. 198-199).

According to H.A. Matusovskyi, the modus
operandi of committing a crime by their structure
can be of three types: one-element, that is, acts
without preparation and concealment of a crime;
complex (two-element), that is, in addition to
the main element, there are acts of preparation or
concealment of the crime; full-fledged (three-ele-
ment), including preparation, commission and con-
cealment of the crime (Matusovskii, 1999, p. 213).

It is natural to conclude that most lucra-
tive violent crimes committed against foreign-
ers demonstrate a full-fledged modus operandi
of committing crimes.

4. Conclusions

The method is a key element of the crimi-
nal characterisation of lucrative violent crimes
committed against foreigners. The theoreti-
cal and practical studies have made it possi-
ble to formulate qualitative and quantitative
features of the modus operandi of lucrative
crimes against foreigners. The modus operandi
of committing these crimes involves prepara-
tion, accomplishment, concealment.
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CIIOCIb BUMHEHHA KOPUCINBO-HACM/IbHUIIbKUX 3JIOUYNHIB,
BUYMHEHUX I[O10 IHO3EMIIIB

Anoraris. Mema. MeToio CTaTTi € BUCBITJIEHHS CMOCOOY K €NEMEHTY KPUMIHAMICTHYHOI XapaKTe-
PUCTUKU KOPUCJIUBO-HACHIBHUIIBKUX 3JI0UMHIB, BANHEHUX TIO/IO iHO3EMILIB.

Pezynvmamu. BuuHeHHS KOPUCIUBO-HACUJIBHUI[BKUX 3JIOYUHIB CTOCOBHO iHO3eMIiB (yOUBCTB
3 KOPUCJMBUX MOTUBIB, YOUBCTB Ha 3aMOBJIEHHs, TPabeKiB, Po30OiB, BUMAraHb Ta 1H.) BUKJIUKAE 0CO-
GumBuii cycninbHuii pesoHatc. OHIEW 3 yMOB e(heKTUBHOTO PO3C/IiLy BAHHS KOPUCINBO-HACUIbHUIIBKIX
3JI0YMHIB, BYMHEHUX MO0 IHO3EMILIB, € 3’CyBaHHs cioco0y ix BunHenHs. Crocib BUNHEHHS TAKKUX 3710-
YHHIB CKJIAIAETHCS i3 MIATOTOBKH, HE3M0CePe/IHbOr0 BUMHEHH ST, TPUXOBYBAHHS. 3a Pe3yJIbTaTaMi mMpo-
Be/ICHUX JIOCi/KeHb (Y ToMY YHcyTi BUBUeHNX 120 KpIMiHATBHUX TIPOBAKEHD ) 3'sICOBAHO, IO TiITOTOB-
Ka 10 BYMHEHHST KOPUCJINBO-HACUJIbHUIIBKIX 3JIOUMHIB CTOCOBHO 1HO3EMIIIB BUpakagacd y TaKUX [isiX,
aK: Bubip o0’ckra nocsrants (ocobu); BUBYeHHsI 00’€KTa TocsATaHHs i 06CTAaHOBKM, B Kl 3J0YMHILIO
(3JI0YMHIIAM) I0BEEThCS AisTH; BUOIP HAOLIbII epeKTUBHOIO c110co0y 6€310cepeHbOIO 3aABONO/IHHS
MalfHOM, 3aMOisIHH IIKOAM KUTTIO i 30pOB’I0 0COOM; MiArOTOBKA HEOOXIIHIX 3aCO0IB Ta 3HAPA/LD, 34
JIOLIOMOT 010 SIKuX Oyze 3ailficHennii 3104 HaMip; BUOIp cioco0y IPUXOBAHHS CII/IIB 3JI0YUHY, PH-
XOBaHHS Ta 30yT BUKPaIeHOTO; TIOIEPE/IHIii PO3IOILI poiell Mi CIiByYacHUKaMHU,

Bucnosxu. Criocobu 6esrocepenboi peasisaiiii 37104MHHUX KOPUCIUBO-HACUIbHUIIBKIX il CTOCOB-
HO iHO3eMIIiB € PI3HOMAHITHUMU i 3aJI€KaTh Bi/l BUy KOHKpeTHOTO 370unny. [lompu ix pisnomaniTHiCTB,
M TIpUTaMaHHa HU3Ka CIIITbHUX o3HaK. [le KopmcamBmii MOTHB, 110 3HAXOANTH CBIilf BIPa3 y CIIPSIMOBa-
HOCTI 3JI0YMHHOTO MOCATaHHsI, TA HACUIBHUIIBKHUI coci6 peasisamil y BUM/Isl (Pi3UUHOr0 Yu NCUXIYHOTO
nacwd. [IpuxoByBantsa BUNHEHNX CTOCOBHO 1HO3EMILiB KOPUCJINBO-HACUILHUIIBKIX 3JI04MHIB BUPasKa-
€THCS Y TAKUX JIiSIX: TIPUXOBYBaHHS (HaKTy BUNHEHHS 3JI0YMHY (3HUIIEHHS Ta MACKYBaHHS MaTepialbHUX
JuKepest iHopMaltii mpo 3JI0YMH, 3HUIIEHHS eJIEKTPOHHUX CJIi/IiB 3/I0YUHY, iHCIIEHYBAHHS MO/Iii 3JI04YUHY );
MPUXOBYBAHHS MaTepiaabHIX 06’ €KTIB (IPEAMETIB 37I0YMHHOTO MOCATAHHS Ta PEYOBHX JI0Ka3iB), CIOTBO-
PEHHS i7IeaTbHIX CTifiB (TTOTPO3N MOTEPIIJIOMY Ta CBiIKaM, MAHTAXK, 3A/IAKYBAHHS TIOTEPIIIOTO Ta HOTo
6sn3bkux). Haituacriiie BifiOyBaeTbest MOEIHAHHS [IePesiiueHnX cIioco6iB IPUXOBAHHS BUMHEHHST KOPHC-
JINBO-HACUJIBHUIIDKUX 3JIOYMHIB, BAMHEHUX 110/10 iHO3EMILIB.
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SPECIFICITIES OF PROCEDURE FOR CONDUCTING
AN INVESTIGATIVE EXPERIMENT WITH

THE PARTICIPATION OF A JUVENILE DURING

THE INQUIRY

Abstract. Purpose. The purpose of the article is to analyse the specificities of the investigative
experiment with the participation of a juvenile suspect during the inquiry. To achieve this goal, it
is necessary to solve the following tasks: to determine the procedure for involving a legal represen-
tative, defender, psychologist and teacher of a minor to conduct an investigative action; identify
the stages of the investigative experiment and tactics used in its process; analyze the tactics of manip-
ulation and its impact on the child offender.

Research methods. The work is performed using general scientific and special methods of scien-
tific knowledge: dialectical, historical and legal, formal and logical, methods of hermeneutics, gener-
alization, comparison, etc.

Results. Any investigative (search) action is aimed at obtaining the necessary information for
criminal proceedings, using legal techniques and methods. The purpose of the investigative experi-
ment is to establish similar or different circumstances that occurred during the commission of an ille-
gal act with the help of correct and lawful actions of the inquiry officer, investigator. In criminal
proceedings involving juveniles who conflict with law, the inquiry officer, investigator shall correctly
apply tactics and take into account the best interests of the child, including during investigative
(search) actions.

Conclusions. In view of current trends to protect the rights and legitimate interests of children
involved in criminal proceedings, the tools of such protection are improved increasingly. When con-
ducting investigative (search) actions with juveniles, it is necessary to take into account, first of all,
the principles of justice friendly to a child in conflict with law. Specificities of conducting an investi-
gative experiment with a juvenile suspect during the inquiry are: involvement of the legal represent-
ative (guardian, tutor), pedagogue, psychologist, and defence counsel in the proceeding; application
of tactics aimed at achieving the goal of this investigative action; consideration of the best interests
of the child.

Key words: criminal offense, pre-trial investigation, defence counsel, psychological contact,
manipulation, tactics.

1. Introduction

During proceedings with juveniles who
have committed offences, inquiry officers
and investigators often conclude that each
of them has its own characteristics. These are
the need to apply special knowledge of psy-
chology and the use of psychological tactics to
the child. These methods enable law enforce-
ment officers to establish psychological con-
tact with the teenager and properly carry out
an investigative (search) action.

Specific aspects of investigative experiment
with the participation of juveniles were under

© O. Kaminska, 2022

the focus in the works by: V.P. Bakhin, R.S. Biel-
kin, P.D. Bilenchuk, O.M. Vasiliev, V.L. Vasiliev,
V.S. Kuzmichov, Y.D. Lukianchykov, V.M. Salt-
evskyi, V.M. Tertyshnyk, K.O. Chaplynskyi,
V.Y. Shepitko, and others. Nevertheless, at pres-
ent, existing studies do not pay sufficient atten-
tion to the specificities of investigative (search)
actions during an inquiry, pre-trial investigation
of criminal offences, in particular those commit-
ted by juveniles.

The purpose of the article is to analyse
the specificities of the investigative exper-
iment with the participation of a juvenile
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suspect during the inquiry. The purpose set
requires to solve the following tasks: to deter-
mine the procedure for engaging the legal
representative, the defence counsel, the psy-
chologist and the pedagogue of the juvenile for
the conduct of an investigative action; to iden-
tify the stages of the investigative experiment
and tactics, applied in the process; to analyse
the tactic of manipulation and their impact on
the juvenile offender.

Methodological tools are selected in accord-
ance with the purpose set, the specificity
of the object and the subject matter of the study.
The study includes the use of general scientific
and special methods of scientific knowledge:
dialectical, historical-legal, formal-logical, her-
meneutic method, generalization, comparison,
etc.

The scientific novelty of the article is
the study of procedural specificities of conduct-
ing an investigative experiment with a juvenile
suspect, considering tactical methods and ensur-
ing the best interests of the child.

2. Regulatory features of the investigative
experiment

During pre-trial investigation of crimi-
nal offences, all investigative (search) actions
provided for in the CPC of Ukraine (art. 300)
are permitted, and the procedure for crimi-
nal proceedings involving juveniles is gov-
erned by the general rules of the CPC, taking
into account chapter 38 (Criminal Procedure
Code of Ukraine, 2011). In other words, dur-
ing the inquiry, the inquiry officer is author-
ised to carry out investigative (search) actions
with the participation of juveniles, including
the investigative experiment.

As is known, the investigative experiment is
an investigative (search) action aimed at check-
ing and clarifying information that is relevant
to establishing the circumstances of a criminal
offence by way of reconstructing actions, situa-
tion, circumstances of a certain event, and con-
ducting required experiments or tests (art. 240)
(Criminal Procedure Code of Ukraine).

Therefore, the purpose of investigative
experiment is to check and clarify informa-
tion of evidentiary value for a criminal offence.
O.K. Chernetskyi argues that the positive
result of the investigative experiment enables
to establish the possibile existence of one or
another fact only by examination, and the neg-
ative result eliminates such a possibility (Cher-
netskyi, 2015, p. 216).

A ruling by an investigator is not required
for the conduct of an investigative experiment.
In exceptional cases, when an investigative
experiment is carried out in a person’s home or
other property, the person’s voluntary consent
is required. If there is no voluntary consent,
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the investigative experiment is carried out on
the basis of a ruling by the investigating judge
at the request of the inquiry officer, as agreed
with the prosecutor or at the request of the pros-
ecutor.

A legal representative of the juvenile suspect
shall be involved in the investigative experiment.
The CPC of Ukraine classifies the following as
legal representatives: parents (adoptive parents),
guardians, tutors, other close adult relatives or
members of family, representatives of the guardi-
anship and custody authorities (art. 44) (Crimi-
nal Procedure Code of Ukraine, 2011).

In cases when legal representative’s par-
ticipation may be detrimental to the interests
of a juvenile suspect or accused, the court shall,
upon his or her plea, at the request of the pros-
ecutor or proprio motu, may, by its ruling, limit
the participation of the legal representative
in certain procedural or judicial actions or to
exclude him/her from participation in the crimi-
nal proceedings and to involve in his or her place
another legal representative (art. 488) (Criminal
Procedure Code of Ukraine, 2011). In this way,
procedural guarantees are provided for juvenile
participants in criminal proceedings.

The legal representative shall enjoy the pro-
cedural rights of the person whose interests
he or she represents. The inquiry officer,
investigator, prosecutor shall issue a ruling,
and the investigating judge or court shall adopt
a determination on the involvement of a legal
representative a copy of which shall be handed
to the legal representative (art. 44) (Criminal
Procedure Code of Ukraine, 2011). According
to H.M. Minkovskyi, the participation of a legal
representative in criminal proceedings is not
only his or her right, but also his or her duty
(Minkovskyi, 1987, p. 86).

If the juvenile suspect has a defence coun-
sel at the time of the investigative experiment,
he or she shall be present. A defence counsel is
a lawyer who provides defence of the suspect,
accused, convicted or acquitted person as well
as of the person who is going to be subjected to
compulsory medical or educational measures or
against whom the issue of applying such meas-
ures has been considered, as well as of the per-
son considered to be extradited to a foreign
state (art. 45) (Criminal Procedure Code
of Ukraine).

It should be noted that the compulsory
participation of the defence counsel is ensured
in criminal proceedings in respect of persons
under the age of 18 years and who are suspected
or charged of the commission of a criminal
offence — upon establishing that the person con-
cerned is an underage or when in any doubt as
to his or her majority (art. 52) (Criminal Proce-
dure Code of Ukraine, 2011).
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The next feature is the involvement of a ped-
agogue or psychologist in an investigative exper-
iment involving a child in conflict with law.
This is provided for in article 227 of the CPC
of Ukraine, which states that the participation
of the legal representative, pedagogue, or psy-
chologist and a medical practitioner, if neces-
sary, should be ensured in investigative (search)
actions conducted with involvement of a child
or an underage (Criminal Procedure Code
of Ukraine).

According to LV. Buchaka, the pedagogue
and psychologist in the course of any investiga-
tive (search) action with a juvenile offender pur-
sues an educational and preventive role. They
are assistants of the investigator to establish
moral and psychological contact with the juve-
nile (Buchaka, 2020). In addition, the pedagogue
and psychologist help to safeguard the legiti-
mate rights and interests of the juvenile during
the pre-trial investigation.

It should be noted that in the scientific com-
munity there are controversial questions about
the correctness and expediency of involving
a pedagogue than psychologist in investiga-
tive (search) action, since there are no clearly
defined rules of his or her procedural status. Can
the inquiry officer bring in any pedagogue or
psychologist? Or is it still necessary to involve
those who have previously met and worked with
a juvenile offender? We believe that it is advisa-
ble to establish this at the legislative level.

Prior to the beginning of the investigative
(search) action, the legal representative, ped-
agogue, psychologist or doctor is informed
of their right to ask clarifying questions to
a child or an underage. In exceptional cases,
when legal representative’s participation can
jeopardize interests of the underage witness,
suspect, the prosecutor upon underaged per-
son’s plea, or proprio motu, may limit the par-
ticipation of the legal representative in certain
investigative (search) actions, or remove him/
her from participation in criminal proceedings
and invite another legal representative in his
or her stead (Ukrainian Criminal Procedure
Code, 2011).

Moreover, the focus should be on the tactics
used in the preparation and conduct of the inves-
tigative experiment concerning a juvenile sus-
pect during the initial inquiry.

A tactical technique is part of forensic tac-
tics. Its definition is still controversial — some
authors consider it as a scientific recommenda-
tion (Vasiliev), others as a way of action or a line
of behaviour (Shepitko, 2004, p.183). We advo-
cate the second perspective, because the tactical
technique is the most rational and effective way
to carry out procedural action, freely chosen by
the investigator, inquiry officer.

The use of the tactical technique in
the conduct of an investigative experiment is
one of the main factors in achieving the objec-
tives set by this investigative (search) action:
check and clarification of information important
for pre-trial investigation. The requirements for
tactical techniques are as follows:

— Compliance with the legislation in force
(tactical techniques shall be in accordance with
the principles of legality and the rule of law,
and must not violate the rights and legitimate
interests of participants, including juveniles);

— Effectiveness  (tactical  techniques
should be used correctly in the process of an
investigative action and produce the necessary
results);

— Compliance of a tactical technique to a
scientific and practical component (different
methods and ways used by the investigator or
inquiry officer should be based on well-known
patterns);

— Ethics and humanity (deception,
intimidation, physical and mental violence, etc.
are not allowed);

— Psychological, logical and organizational
tactical techniques (Chaplynska, 2013, p. 45—46).

3. Features of the investigation of offenses
committed by minors

In criminal proceedings involving juveniles,
the tactical techniques used by the inquiry
officer, investigator during are particularly
important. According to the National Strategy
for the Juvenile Justice System Reform up to
2023, the best interest of the child is a priority for
the development and implementation of child-
friendly justice (On approval of the National
Strategy for the Juvenile Justice System Reform
up to 2023). Therefore, in order to ensure
the rights and best interests of the child, what-
ever the procedural status of the child (offender,
victim, witness), the investigator or inquiry
officer shall use various types of psychological
tactics in their activities. Investigative (search)
actions are not excluded.

Therefore, under the current circumstances,
the psychological training of police officers is
increasingly important, including the choice
of the most effective techniques and ways
of investigation. First of all, these are tactical
techniques of establishing psychological con-
tact, psychological interaction of participants
in criminal proceedings, study of the offender’s
personality, etc. We suggest analysing them.

When investigating offences committed
by juveniles, the inquiry officer, investigator
rely on the laws of the psychology of commu-
nication, such as feeling, perception, thinking,
imagination, memory, emotions, will, charac-
ter, etc. That is, psychological techniques in
their totality should be aimed at establishing
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psychological contact with its participants.
V.L. Vasiliev emphasises that, first of all, it is
necessary to study the person with whom you
conduct the investigative action, and then to
prepare for the process. In his opinion, this
enables to establish contact, avoid conflicts
and get the necessary evidence (Vasiliey,
2010, p. 470).

The process of conducting the investigative
experiment with a juvenile consists of three
stages: preparatory (initial), experimental
(main) and final (Kaminska, 2021, p. 343). The
tactical techniques used by the investigator
during these stages include:

1) Establishing the purpose of the investi-
gative experiment;

2) Determination
and other conditions;

3) Determination  of  participants  in
the investigative (search) action, in addition to
police officers and juvenile suspects, it is neces-
sary to involve a legal representative, a peda-
gogue, a psychologist (if necessary, a doctor) to
ensure the best interests of the child;

4) Drawing up a plan of investigative exper-
iment;

5) Preparation of exhibits, items, objects
necessary for the demonstration of actions;

6) The use of technical means of fixing;

7) Informing participants of the date, place
and time of the investigative action;

8) Clarification of the rights and duties
of each person present, including the juvenile;

9) Avoiding the humiliation and degrading
treatment of participants;

10) Staggering of the investigation;

11) Recording of the investigation experi-
ence (photo-video recording);

of the place, time

12) Recording (Lukashevych, Stratonov,
2002, pp. 87-88).

It is also important to avoid manipula-
tion. Police officers often allow themselves to
use speech manipulation against juvenile sus-
pects by secretly forcing a person to perform
in a manner that do not coincide with his or
her real wishes and opinions (Kaminska, 2021,
p.185). These may include: provocation (words
or movements); involvement of the suspect in
a dispute or conflict, as well as pressure on his
or her legal representative; acts of disrespect
and contempt for both the adolescent and his
or her parents and representatives; wilful pro-
longation of the investigative action; blackmail
and threats. Such ways of communicating with
a child are unacceptable and may have a nega-
tive impact on his or her mental or psychological
state. We advise the inquiry officer, investigator
to first give the child the word in order to tell
everything and show, and then ask questions.

4. Conclusion

Therefore, the investigative experiment
establishes the circumstances of a criminal
offence by checking and clarifying information.
This procedure is often used in pre-trial inves-
tigations of criminal offences committed by
juveniles. This category of persons, due to their
age and unformed psyche is a special category,
involvement thereof in investigative (search)
actions is specific. For example, the correct
use of tactical techniques during this investi-
gative action enables the juvenile suspect to
reveal the circumstances of the commission
of the offence in detail, and the investigator to
establish psychological contact with the child, to
ensure his or her best interests and conduct inves-
tigative (search) action qualitatively and legally.
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EXAMINATION OF SCENT TRACES DURING
INSPECTION OF THE SCENE AND OTHER
INVESTIGATIVE (SEARCH) ACTIONS

Abstract. Purpose. The aim of the article is to reveal the specificities of examining scent traces
during the investigation of the crime scene and other investigative (search) actions.

Results. Scent traces are used in law enforcement to detect, investigate, and prevent criminal
offences. At present, it is necessary to improve the legal and regulatory framework for the procedure
for detection, examination and use of scent traces, development of practical recommendations for
processing scent traces. These and other circumstances have led to a broad approach to the method-
ology of studying the specificities of the use of scent traces in the investigation of criminal offences
and the actual crime scene investigation and other investigative (search) actions. Processing of scent
traces covers actions related to their detection, recording, collection and examination within
the scope of investigative (search) actions, search operations in order to achieve the objectives
of criminal proceedings. According to empirical data, frequently scent traces are processed when
investigating the crime scene, in some cases, scent traces are found during the search, crime scene
reconstruction. In order to identify possible scent traces and scent carriers, it is essential to repro-
duce the behaviour of the perpetrators at the scene, paying attention to their long-term stay. Sources
of scent at the scene are material objects or parts thereof connected with actions or contacts with
the offender. These are mainly personal belongings, clothing of a person, biological traces of a person,
instruments of crime, stolen things. The scent is often found in the places where the perpetrator or
in the vehicles in which he or she was travelling. When searching for objects with scent information
on the scene, it should be taken into account that soft, porous surfaces, such as fabrics, wood, paper,
snow, grass, relatively well absorb and retain the scent information.

Conclusions. Odorological examination is identified as a means of identifying persons, facilitates
the rapid and effective investigation of criminal offences and the search for criminals and missing
persons. The key to the successful introduction of modern techniques of odorology (branch of foren-
sic technology that studies scent traces) into the practice of combating crime is qualified actions
by the actor of the investigation to detect and collect of scent information at the crime scene, its
subsequent examination and use to clarify the objectives of criminal proceedings, as well as an under-
standing of the importance of such activities.

Key words: scent traces, forensics, crime scene investigation, odorology, examination.

1. Introduction
The investigation of criminal offences in
modern conditions requires the use of a wide

tasks of investigation of criminal offenses, trans-
forms them into criminal practice.
Scent traces have been known for a long

range of sources of trace information, the use
of the results of their examination to furnish
proof in criminal proceedings. These are new
sources of trace information: scent traces, sound
traces, electronic traces, molecular-genetic
traces, etc. These and other circumstances lead
to new tasks of forensic science, using the latest
achievements of natural and technical sciences,
adapting them to the solution of individual
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time but have not been investigated enough.
Nowadays, scent traces are used in law enforce-
ment to detect, investigate and prevent crimi-
nal offences. However, it should be noted that
a number of problematic issues hinder their
effective use during criminal proceedings: flaws
in the legal framework for the detection, inves-
tigation and use of scent traces (according to
90.6% of investigators, 86.6% of experts), lack
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of forensic examination of scent traces (accord-
ing to 88.8% of investigators, 84.4% of experts),
lack of practical recommendations for process-
ing scent traces during investigative (search)
actions (according to 80.3% of investigators,
76.8% of experts).

The topic is comprehensive, because scent
traces during the investigation of criminal
offences, using a variety of methods, tools, tech-
niques, are processed by a wide range of actors:
investigators conducting criminal proceedings;
specialists involved in solving individual tasks
(employees of the Canine Service and forensic
inspectors of the National Police of Ukraine,
experts of the Expert Service of the MIA
of Ukraine, conducting forensic examination,
the conclusion of which is an important source
of evidence in criminal proceedings). In addi-
tion, scent traces are subject to laboratory
(instrumental) study, and odorological sam-
pling, which is carried out with the help of dog
detectors, deserves special attention.

The study of the topic determines a broad
approach to the research methodology of using
scent traces in the investigation of criminal
offences, the crime scene investigation and other
investigative (search) actions.

The use of scent traces is widely practiced
worldwide. Recently, forensic odorology as
a science on the collection, preservation and use
of scent information in the detection, inves-
tigation and prevention of criminal offences
has become the focus of Ukrainian scientists
and practitioners. However, modern forensic
literature pays little attention to scent traces.
As well as the lack of technical and forensic sup-
port, the lack of sufficient experience in process-
ing scent traces, the circumstances listed create
serious difficulties for the effective implemen-
tation of odorological means, methods, tech-
niques in the daily practice of law enforcement
bodies, and testify to the relevance of the topic
of the scientific article.

Describing the state of art in scientific
research on the use of scent traces in crimi-
nal proceedings, the monographic study by
V.D. Basai Fundamentals of Forensic Odorol-
ogy (Ivano-Frankivsk, 2003) should be noted
(Basai, 2003).

Groups of scientists and practitioners have
prepared methodical recommendations on
the treatment of odorological objects during
investigative (search) actions. For example,
Crime Scene Investigation: Detection and Col-
lection of Biological Objects (Kharkov, 2009)
(Perlin, Shevtsov, Kosmina, Ionova, 2009),
Forensic Examination of Human Biological
Traces (Kyiv, 2010) (Kofanov, Kobylian-
skyi, Davydova, 2010), Application of Special
Knowledge and Forensic Tools during the Inves-

tigation (Lviv, 2019) (Blahuta, Zakharova,
Kovalska, 2019).

However, the detection, collection, exam-
ination, use of scents during the crime scene
investigation and other investigative (search)
actions are accompanied with the problematic
issues and the need to address them at the theo-
retical and scientific levels.

The aim of the article is to reveal the specif-
icities of the examination of scent traces during
the crime scene investigation and other investi-
gative (search) actions.

2. Trends of the examination of scent
traces

The early detection and examination
of traces of a criminal offence helps establish
the circumstances and mechanism of its com-
mission, as well as the person to whom they
belong.

Processing of scent traces comprises actions
to detect, record, collect and examine them
within the scope of investigative (search)
actions, search operations in order to achieve
the objectives of criminal proceedings.

According to empirical data, frequently
scent traces are processed when investigating
the crime scene, in some cases, scent traces are
found during the search, crime scene recon-
struction.

For example, the purpose of the investi-
gative (search) action such as scene investi-
gation is: to detect traces of a criminal offence
and material evidence; to clarify the circum-
stances of the incident; to develop theories
as to how the criminal offence was committed
and who its participants are; to obtain data on
persons, who may have seen the commission
of a criminal offence, with the purpose of organ-
ising operational and investigative measures
and carrying out further investigative (search)
actions. However, despite the fact that the main
information is collected during the crime scene
investigation and other types of examination, it
can be detected as a result of other investigative
(search) actions. This information is illustrated
by practical data.

In addition, processing of scent traces can
have a psychological impact on the person
involved in the commission of a criminal offence
and thus contribute to its detection and inves-
tigation. As is known, psychological influence is
objectively inherent in the activity of investiga-
tion, prevention of criminal offences and judicial
consideration of criminal proceedings (cases). It
isreflected in practice in the application of tacti-
cal techniquesin the process of fulfilling the tasks
of criminal proceedings. In such circumstances,
the use of tactics implies thorough training
of the investigator, prosecutor, judge, which
includes verification of their compliance with
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legal and moral norms; assessment of possible
tactical risk and their justification; anticipation
of the behaviour of participants; identification
of measures in case of urgency and out-of-con-
trol; use the results obtained. The psychologi-
cal mechanism of a tactical technique implies:
direct or indirect interaction between the per-
son conducting criminal proceedings and his or
her respondents; its psychological orientation
connected with the reproduction of the event,
updating the forgotten, revealing lies, searching
for the hidden; psychological effect of the use
of a tactical technique (connected with the need
to obtain truthful testimony, revealing traces
of criminal offense) (Chornous, 2020, p. 17).

Empirical studies can illustrate the psy-
chological impact of scent processing in crim-
inal proceedings. For example, at the scene
of the murder, the perpetrator left his clothes.
The suspect, identified from his fingerprints,
denied involvement in the crime, despite other
evidence of the crime. The investigator decided
to use odorological information, believing that
the result of sampling with the help of a police
dog encourages the suspect to give truthful
testimony. He was taken to the house where
the murder took place, and then wet cleaning
and ventilation were conducted in the pres-
ence of him and the witnesses. Then the sus-
pect and two invited citizens were asked to put
one of their clothes on the floor. After that,
a cynologist and a dog were invited, a sealed
plastic bag with the object extracted from
the crime scene was presented to the attend-
ees, open and handed to a cynologist. The dog
sniffed the object and selected one belonging to
the suspect from items laid out on the floor. The
suspect was told that, if he wished, the sampling
could be repeated with other objects and per-
sons involved. But he refused and gave details
not only of the crime but also of the attempted
murder elsewhere, while his involvement in
the crime had not yet been known to the inves-
tigation (Kuzmichov, 2000, p. 338).

An important area of the study of scent
traces is laboratory. For example, during inves-
tigative (search) actions, scent traces subject
to laboratory research may be removed. An
interesting case from the investigative practice
is when air samples were collected in the room
where the crime was committed. Gas chroma-
tography identified the brand of cigarettes that
were smoked there. The same cigarettes were
found during a personal search of the suspect
(Kuzmichov, 2000, p. 337).

Therefore, in the light of current develop-
ments in science and technology, the attitude
of law enforcement practitioners to the impor-
tance of scent traces in pre-trial investigations
should be reviewed. For example, handprints
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are most often of interest to the investigator
from the position of identification of the per-
son by the papillary pattern, while blurred ones
are always unsuitable for identification and are
usually ignored by the investigator. However,
it is possible to identify the group membership
of a person by sweat-fat composition and by
extracting scent traces for the purpose of subse-
quent identification of the perpetrators by a ser-
vice dog (Kuzmichov, 2000, p. 332).

Thus, working with scent (odorological)
traces at the crime scene includes detection,
fixation, examination and their direct use for
organising the search for people and things
in “hot pursuit.” Odorological traces can also
be used in further pre-trial investigations by
forensic and odorological examination to obtain
evidence.

In order to identify possible scent traces
and scent carriers, it is necessary to reproduce
the behaviour of the perpetrators at the scene,
paying attention to their long-term stay.

3. Use of scent traces in criminal investi-
gations

Sources of scent at the scene are mate-
rial objects or parts thereof connected with
actions or contacts with the offender. These are
mainly personal belongings, clothing of a per-
son, biological traces of a person, instruments
of crime, stolen things. The scent is often found
in the places where the perpetrator was or in
the vehicles in which he or she was travelling.

When searching for objects with scent
information on the scene, it should be taken
into account that soft, porous surfaces, such
as fabrics, wood, paper, snow, grass, relatively
well absorb and retain the scent information.
Smooth surfaces such as glass, asphalt, plastics,
lacquered or polished metal products can less
absorb and retain scent.

Having determined the possible loca-
tions of scent traces, the specialist covers with
the sorbent (sterile gauze or flannel napkin)
each place or item. After that, the fabric is
pressed with foil fastened with adhesive tape
and remains for the time necessary to absorb
the scent trace. But if there may be other traces
at the place of scent, then sorbent insertion
and pressing is carried out in such a way as
not to break these traces. As a rule, the sorbent
absorbs the scent throughout the inspection
of the scene. After that, the foil is removed,
and the sorbent is gently removed from
the object with tweezers and placed in a her-
metically sealed (canned) jar. For example, if
liquid blood stains are left at the scene, samples
are taken for a 4-5 layer of sterile bandage by
soaking the blood. Gauze or clothes with traces
of blood must be dried at room temperature, as
the rotting blood is not suitable for odorological
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examination. In the future, all traces collected
in the presence of comparative material are sent
for odorological examination to solve identifica-
tion and non-identification tasks (Mazur, Anto-
niuk, 2020, p. 210).

In addition, the use of specially trained dogs
when investigating the scene of an incident
and correctly detecting the location of scent
footprints allows for a rapid search arrest of per-
sons involved in the commission of criminal
offences in “hot pursuit.”

Furthermore, that is not all possibilities
of using scent traces in criminal investigations.
For example, Vinnytsia RFC of the MIA con-
ducts unique research using detection dogs.
A specificity of odorological research is the iden-
tification of scent information collected from
the crime weapon. The adjacent territory
of the laboratory is equipped with modern enclo-
sures with a walking area, which provides a com-
fortable stay of “four-legged” experts at different
times of the year. Experts take care of the health
of detection dogs (maintaining immunity, vac-
cination, current minimally invasive manipula-
tion). One alternative method of odorological
research is the use of a universal non-contact vec-
tor complex with video fixation and light process
identification (Official site of Vinnytsia Research
Forensic Centre of the Ministry of Internal
Affairs of Ukraine, 2019).

The units of the National Police of Ukraine
have own Canine Service. It is also noteworthy
that, according to the National Police, there
are currently 929 dogs working in the Canine
Police Service. 646 cynologists across the coun-
try, along with their four-legged assistants,
search for criminals, patrol cities, find explo-
sives, weapons, and drugs. In total, there are 929
service dogs in the Canine Service of the Police,
most of them search dogs (390). The service
dogs are located in the centres of the National
Police General Directorates, and they assist
the bomb squad personnel, patrol officers, rapid
action corps and security police. Over the past
year, cynologists have found 325 firearms, 303
kilograms of drugs and 1,500 explosive devices.
In addition, canine police with service dogs
made more than 26,000 visits to the scene
and helped solve almost 13,000 crimes (Website
of the Multimedia Platform of Foreign Broad-
casting in Ukraine "Ukrinform", 2019).

Therefore, odorological examination is
identified as a means of identifying persons,
facilitates the rapid and effective investigation
of criminal offences and the search for criminals
and missing persons. The key to the successful
introduction of modern techniques of odorology
(branch of forensic technology that studies scent
traces) into the practice of combating crime is
qualified actions by the actor of the investiga-

tion to detect and collect of scent information
at the crime scene, its subsequent examina-
tion and use to clarify the objectives of crimi-
nal proceedings, as well as an understanding
of the importance of such activities.

When working with items that are trace
sources of the human scent, it is necessary to
comply with rules as follows:

— The item should be processed for the
presence of traces of papillary patterns; foreign
micro- and macroscopic traces, such as overlays;
biological human traces (blood, saliva, sperm,
etc.);

— Small items shall be inspected with
tweezers and large ones should be examined
only in gloves;

— After inspection, the scent source should be
preserved, that is, placed in a hermetically sealed
container. For small items or things (cap, glove,
scarf, handkerchief, glasses, pen, etc.) glass jars
with studded lids are used. If the latter are absent,
the jar can be closed with food foil, and covered
with a polyethylene lid. Large objects and things
are placed in polyethylene bags and tied, creating
a tightness of the package.

Material items processing, such as trace
sources of scent and scent traces, from the pro-
cedural perspective, does not have any excep-
tions from the general procedure and is carried
out most often during urgent investigative
(search) actions to identify and fix the traces
of a criminal offence. Therefore, any actions by
the investigator to detect, fix, collect and pre-
serve odorological traces should be reflected in
the record of the relevant investigative (search)
action under the CPC of Ukraine. Manipula-
tions to select, preserve and pack traces should
be carried out in the presence of attesting wit-
nesses, besides this action should be specially
paid their attention, they shall see the loca-
tion and method of trace detection, and some-
times be aware of the nature of the action
and the purpose of collecting items with scent
traces (Ruvina, 2019).

When collecting scent traces, the records
of the crime scene investigation or other
investigative (search) action should include
information about: the name and location
of the item with scent traces; accurate localisa-
tion of the surface from which the scent is taken;
the type, condition and material of the surface
from which the scent adsorption is collected;
method of extraction of scent; material, dimen-
sions, quantity and colour of adsorbent; con-
tact time of adsorbent with surface; ambient
temperature and weather conditions; method
of packaging of scent traces, type and capacity
of packaging; method of sealing, explanatory
inscriptions on the package; method of packing
scent carriers.
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4. Conclusions

Therefore, we can now state a qualitatively
new development of examination and use of scent
traces in the investigation of criminal offences.
Scientists have developed some innovative pro-

scene investigation and other investigative
(search) actions. However, many issues need to
be addressed urgently and, in particular, the legal
and regulatory framework for the use of scent
information in criminal investigations should be

improved, as well as guidelines for practitioners
on these issues should be developed.

visions regarding the effective study of scent
traces in modern conditions during the crime

References:

Basai, V.D. (2003). Osnovy kryminalistychnoi odorolohii [Fundamentals of forensic odorology]. Doctor’s
thesis. Tvano-Frankivsk (in Ukrainian).

Blahuta, R.I., Zakharova, 0.V., Kovalska, M.Iu. (2019). Zastosuvannia spetsialnykh znan i tekhniko-kry-
minalistychnykh zasobiv pid chas provedennia slidchoho ohliadu [Application of special knowledge and forensic
tools during the investigation]. Lviv : LvDUVS (in Ukrainian).

Cait Multymediinoi platformy inomovlennia v Ukraini «Ukriform» [Website of the Multimedia Platform
of Foreign Broadcasting in Ukraine "Ukrinform"]. (2019). ukrinform.ua. Retrieved from https://www.ukrin-
form.ua/rubric-society/2672754-v-ukrainskij-policii-sluzit-929-sobak html (in Ukrainian).

Chornous, Yu.M. (2020). Psykholohichni osnovy realizatsii taktychnykh pryiomiv [Psychological bases
of realization of tactical receptions]. Yurydychna psykholohiia — Legal psychology, 1(26), 13-22 (in Ukrainian).

Kofanov, A.V., Kobylianskyi, O.L., Davydova, 0.0. (2010). Kryminalistychni doslidzhennia biolohich-
nykh slidio liudyny [Forensic research of human biological traces]. Kyiv : KYT (in Ukrainian).

Kuzmichov, V.S. (2000). Kryminalistychnyi analiz rozsliduvannia zlochynio [Forensic analysis of crime inves-
tigation]. Kyiv : NAVSU — Pravnyk (in Ukrainian).

Mazur, M.I., Antoniuk, P.Ye. (2020). Vyiavlennia i vyluchennia zapakhovykh slidchiv liudyny na mistsi
podii [Detection and removal of human scent investigators at the scene]. Aktualni pytannia kryminalistyky ta
sudovoi ekspertyzy — Topical issues of criminology and forensic science, 2, 209-211 (in Ukrainian).

Ofitsiinyi sait Vinnytskoho naukovo-doslidnoho ekspertno-kryminalistychnoho tsentru MVS Ukrainy
[Official site of Vinnytsia Research Forensic Center of the Ministry of Internal Affairs of Ukraine]. (2019).
ndekc.on.ua. Retrieved from http://ndeke.vn.ua/node/97 (in Ukrainian).

Perlin, S.I., Shevtsov, S.0., Kosmina, N.M., Ionova, V.V. (2009). Ohliad mistsia podii: vyiavlennia ta
vyluchennia obiektiv biolohichnoho pokhodzhennia [Site overview: detection and removal of objects of biological
origin]. Kharkiv : FO-P Chaltsev O.V. (in Ukrainian).

Ruvina, O.H. (2019). Sudovi ekspertyzy v protsesualnomu pravi Ukrainy [Forensic examinations in the proce-
dural law of Ukraine]. Kyiv : Lira-K (in Ukrainian).

Bonooumup Awyx,

3006ysau naykoeozo cmynens doxkmopa pirocodii kapedpu kpuminaricmuxu ma cyoosoi meouyun,
Hayjionamwna axademis enympiwnix cnpas, niowa Coiom’smcvka, 1, Kuis, Ykpaina, indexc 03035,
Yashchuk_Volodymyr@ukr.net

ORCID: 0000-0002-1013-3974

AOCIIKEHHA 3AITAXOBUX CJIAIB 1T YAC TPOBEJEHHS OLVIALY
MICIIS MO/ TA THIIUX CJAITYUX (PO3IIYKOBUX) AT

Anoranisi. Mema. Meta ctarti — po3KpUTH 0COOIUBOCTI 0CTIKEHHS 3alaX0BHX CJIIIIB ITijl Yac mpo-
BeJICHHS OIJIS/Iy MiCIld 110/1ii Ta IHIINX cJ1iuunX (PO3IIYyKOBUX) [iil.

Pesynomamu. Criy 3am1axy BUKOPUCTOBYIOTHCS Y TPABOOXOPOHHII /iSITTBHOCTI /ITIsT PO3KPUTTS, PO3-
CJIJlyBaHHA Ta MONEPEKEHHsT KPUMIHAJIBHUX IIPABOIOPYIIeHb. HuHi HEOOXIIHUM € YAOCKOHAJIEHHS
HOPMATUBHO-IIPABOBOI PerJIaMeHTallil MOPSAIKY BUABJIECHHS, AOCHIKEHHS Ta BUKOPUCTAHHS 3a11aXOBUX
CJIIB, pO3poOKa MPaKTUYHUX PEKOMEHIAIil moxo poboTH i3 3amaxoBuMu caigamu. Bkasami Ta imim
06CTaBUHN 3YMOBUJIM TIMPOKUH MAXiA 0 METOMOJIOTII JOCTIIKEHHS OCOOINBOCTEH BUKOPMCTAHHSI
3aIaX0BUX CJIIB MMijl Yac PO3CIIiAyBaHHs KPUMIHANBHIX IIPABOTIOPYIIEHD i Ge3110CePesHbO — MPOBEIEH-
HS OTJISILY MiCIIA TIOAIIT Ta IHIIMX CJTiAdux (Po3urykoBux) Aiid. Pobora i3 3amaXxoBUMH CJTiIaME OXOILTIOE
nii 3 X BUABJIEHHS, (ikcarii, BUITyUeHHS Ta JOCT/UKeHHS Y MekaxX MPOBEICHHS CTITINX (PO3NIYKOBUX)
i1, OIepaTUBHO-PO3IIYKOBUX 3aX0/iB 3 METOIO JIOCSTHEHHS 3aB/laHb KPUMiHAJIbHOTO IIPOBA/KEeHHs. Sk
3aCBiUMIM eMITIpUYHi TaHi, poboTa i3 3amaxoBUMK CJIiaMU HaiyacTiie BinOGyBaeThCs T 9ac OISy
MiCIIg MO/, Y OKpeMUX BUIIAIKaX 3aMaxoBi CJIN BUSBISIOTH i 4ac OOIIYKY, CIIY0r0 €KCIIePUMEHTY.
JIJ1st BUBHAYEHHSA MOJKIMBUX MicIb Tlepe0yBaHHst 3amax0BuX CJIIIB 1 3’scyBanns 00'eKTiB — HOCIIB 3ama-
Xy — HEOOXiIHO MOJICTIOBATH TTOBETHKY 3JIOYMHIIIB Ha MiCIli TTO/Ii1, 3BEPTAI0OYH yBary Ha MiCIlsl IX TPHBAJIO-
ro nepebyBanHs. JIxKepeaMmu 3amiaxy Ha Micili oAl € MaTepiaibHi 06'ekTH 200 IX YaCTUHU, AKi 0B’ I3aHi
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3 JistMu 260 KOHTAKTyBaH 3i 37ounnieM. [lepeBakHO fIeThest MPo: 0COOKCTI pedi, AT JIOAUHE; 61010~
TIYHI CJTI/TN JTIOANH; 3HAPS/IS BUNHEHHS 3JI09MHY, BUKpasieHi peui. Hepigko ciign 3amaxy 3HaXoaaTh Ha
MiCISIX, Jie Tiepe0yBaB 3JI04YMHELlb, YU TPAHCIIOPTHUX 3ac00ax, Yy AKX BiH mepecyBaBcst. — Y pasi MOuyKy
MpeAMETIB Ha MicIli oL, SIKi HecyTh Ha cobi 3amaxoBy iHdopMaltiio, ¢ BpaxyBaTH, 10 BiIHOCHO 106pe
BOKpaioTh y cebe Ta 36epiraloTh 3aaxoBy iHpOpPMaIlito M'sIKi, TOPUCTI MOBEPXHI: TKAHUHH, JAEPEBO, MAIIip,
CHIT, TpaBa.

Bucnosku. Beranosieno, 1o 00poJIorivHi IOCTiKeHHsT € OXHUM 3i crocobiB igenTudikarii ocib,
CIIPUSIIOTH TBUAKOMY Ta e(heKTUBHOMY PO3CJIiIyBAHHIO KPUMIHAJIBHUX TIPABOIIOPYIIEHb, PO3IIYKY 3J10-
YUHIIIB Ta 0Ci0, 3HUKIMX (Ge3BicTU. 3aMOPYKOI0 YCIILIIHOTO 3aMPOBA/KEHHS B IPAKTUKY OOPOTHOM 31 3710~
YIHHICTIO CyYaCHUX HATIPAIIOBAHb O/[0POJIOTii (Tamy3i KpUMiHAIICTUYHOI TEXHIKH, 1[0 BUBYAE CJTi ¥ 3aria-
Xy) € kBasidikoBani — il cyd’ekTa po3cIiLyBaHHs 3 BUSBJICHHS 10 BUITYYEHHs 3armaxoBoi indopmaltii Ha
MicIi mozii, ii HACTYIMHOTO JOCJI/PKEHHS i BUKOPUCTAHHS 3 METOIO 3'ICYBaHHS 3aBJaHb KPUMiHAJIBLHOTO
[IPOBA/KEHHS, — & TAKOJK PO3YMiHHS BEJMKOTO 3HAYEHHS TaKOi [ISIIIbHOCTI.

KuouoBi ciioBa: 3a11axoBi ¢J1i/[i, KpUMiHAIICTHKA, OTJISIL MICILS TO/LiT, 0ZT0OPOJIOTis, TOCTi/IZKEHHSI.
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REASONS FOR OPPOSITION TO THE
INVESTIGATION OF CRIMINAL OFFENCES
RELATED TO DOMESTIC VIOLENCE

Abstract. Purpose. The purpose of the article is to analyse the practice of investigating crimi-
nal offences related to domestic violence, to identify and systematize problematic aspects that cre-
ate opposition to the establishment of all circumstances of the incident and obtaining evidence. To
achieve this, general scientific methods of cognition, such as analysis, induction, synthesis, deduction
and modelling, were used. They made it possible to highlight problematic aspects arising at differ-
ent stages of pre-trial investigation, to determine causal relationships, the causes of their advent
and ways to overcome them. The use of the induction method enables establishing the recurrent
nature of events that complicate the investigation and hence building up the areas of counteraction
to opposition. The use of the historical method allows studying the process of developing opposition
and creating problematic aspects during the pre-trial investigation of criminal offences related to
domestic violence.

Results. The process of investigating criminal offences related to domestic violence is not lim-
ited to the investigation of only one type of crime, usually it is a certain chain of violent actions,
which usually begin with psychological or economic violence and, over time, develop into more seri-
ous violent crimes manifested in physical and sexual violence. The focus is on a lack of communi-
cation and cooperation both between the National Police units and between the police and social
organisations, such as guardianship and custody agencies, social service centres for families, children
and young people, and social rehabilitation centres, medical-social rehabilitation centres, etc. The
scientific novelty is in combining the scientific achievements and practical results of the investiga-
tion and prevention of domestic violence, which will contribute to the construction of a methodology
for the investigation of criminal offences related to domestic violence.

Conclusions. The groups of the main problematic issues arising in the pre-trial investigation
of criminal offences related to domestic violence enable the author to identify the risks of opposition
to investigation the investigation, to determine the best tactics of investigative (search) actions.

Key words: domestic violence, investigation, criminal offence, opposition to investigation.

1. Introduction

Domestic violence is a widespread prob-
lem in many families around the world. A
review of global sample studies from 48 coun-
tries revealed that 10-69% of women reported
experiencing physical violence at the hands
of an intimate partner or spouse, with the low-
est rates recorded in Paraguay and the Philip-
pines, and the highest rates recorded in Nic-
aragua. In the United States, approximately
22% of women over the age of 18 report expe-
riencing stalking behaviour by an intimate
partner during their lifetime. In addition,
most women who are physically victimized
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also report sexual or psychological abuse by
an intimate partner.

In Ukraine, violence among family members
is unfortunately also common. For a long time,
the issue of domestic violence was considered
a matter of custom and tradition and remained
outside the scope of legal regulation. Any
interference in family relations by the State
and society was considered a gross violation
of privacy and was not allowed. This situation
has led to some arbitrariness in family rela-
tions and to their becoming a domain of latent
offences, which have been neglected by the com-
petent public authorities.

© Yu. Komarynska, 2022
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It should be noted that a number of public
organisations have taken measures in Ukraine
since the adoption of legal regulations gov-
erning relations in the family environment,
thanks to the efforts of State and local author-
ities, which have contributed to significant
changes in the formation of society to the prob-
lem of domestic violence, the establishment
of a system for the rehabilitation of victims,
the strengthening of the protection of children
from domestic violence, etc. (Zaporozhtsev,
Labun, Zabroda, Basystva, Drozdova, Bryzhyk,
2021, p. 9; Komarynska, 2021, p. 180).

However, the number of cases of domes-
tic violence is not decreasing. This can also be
explained by the fact that an increasing number
of people, thanks to government programmes,
information coverage and public concern, are
aware of the dangers of such violence, not only
for themselves, but also for other family mem-
bers, due to their age or physical features.

For example, Deputy Minister of Internal
Affairs of Ukraine Kateryna Pavlichenko noted
that for 8 months of 2021, the National Police
of Ukraine received more than 203,000 appeals
on cases of domestic violence. For comparison,
for the whole 2020 such appeals in Ukraine were
more than 208 thousand. She stressed, however,
that the data did not show that the incidence
of domestic violence had increased or decreased.
This is evidence that people have become more
aware of this phenomenon, know how to recog-
nize it and where to go for help (Official website
of the Ministry of Internal Affairs, mvs.gov.ua).

These activities of both State and public
organisations show how victims and witnesses
of domestic violence can report it. The conse-
quences of domestic violence are also widely
exposed, that is, the murder of someone by
the party to the conflict, such as human traffick-
ing, deprivation of housing and other material
goods, bodily harm of varying degrees of sever-
ity, which in turn causes disability and conse-
quently deprives a person of access to basic
needs, such as food, etc.

That is why, today, the issue of establishing
amethodology for the investigation of criminal
offences related to domestic violence is topical
in the forensic science. However, as with most
investigations of new criminal offences, there
are a number of problematic aspects that lead
to errors not only by the investigator, but also
prevent the court from sentencing the perpe-
trator fairly.

At all stages of criminal proceedings, from
the moment of obtaining information about
a criminal offence to the adoption of a final pro-
cedural decision, the investigator uses the pros-
ecutor’s probable knowledge and assumptions
about the event reflected in the versions.

V.M. Hlibko, A.L. Dudnikov and V.A. Zhuravel
claim that mental and procedural activity
of the investigator takes place in conditions
of unknown natural causal ties, traces destroyed
or disguised, the perverted link between things
and events, the distorted nature of the phenom-
ena in some cases (Hlibko, Dudnikov, Zhuravel,
2001, p. 209). Considering this, scientific
developments are of importance for optimiz-
ing the activities on construction and verifi-
cation of versions. Theoretical developments
on versions and their role in the implementa-
tion of criminal proceedings were presented
in the works by prominent forensic scientists:
R.S. Bielkin, V.O. Konovalova, A.A. Korcha-
hin, .M. Luzhin, A.R. Ratynov, V.F. Robozerov
and others (Dufeniuk, Kuntii, 2015, p. 206).

2. Specificities of the methodology for
the investigation of criminal offences related
to domestic violence

The study of the materials of criminal pro-
ceedings for criminal offences related to domes-
tic violence and consideration of the opin-
ion of the employees of the National Police
of Ukraine reveal that silence, concealment,
omission, that is, both conscious and uncon-
scious opposition to an investigation occurs
at the first steps of the investigation. Unfortu-
nately, according to the results of the survey
of the National Police (92%), such resistance
continues throughout the investigation. That
is, even the victims, after providing seem-
ingly complete information at the initial
stage of the investigation, become alienated
and refuse to cooperate with the investigator.
Such circumstances demonstrate the need to
consolidate, study and analyse problematic
aspects of the identification and investigation
of criminal offences related to domestic vio-
lence and to address ways of overcoming such
opposition.

In order to establish an effective method-
ology for the investigation of criminal offences
related to domestic violence, it is important to
identify the problematic aspects of the investi-
gation, that is, a thorough analysis of the prob-
lematic issues, arrising before the investigator
in the detection of signs of unlawful conduct,
in the collection and processing of evidence
and forensic-relevant information in the plan-
ning and organisation of pre-trial investiga-
tion, as well as in the conduct of investigative
(search) actions, is required. Moreover, this
systematic approach shall enable to establish
the causal links between these offences and to
determine the most appropriate lines of investi-
gation (Komarynska, p. 180).

The success of investigative actions is due
to a set of actions that are components (aspects,
elements) inherent in each investigative action.
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A significant number of forensic scientists iden-
tify the following elements of investigative
action: criminal procedure; moral and ethi-
cal; psychological;, organisational and tacti-
cal. The organisational part includes actions
that contribute to the most rational conduct
of the investigation, its planning, preparation
and conduct of investigative actions aimed
at achieving the goals, the use of technical
means, participants in investigation. The tac-
tical part deals with actions aimed at solving
the immediate tasks of the investigation, mak-
ing tactical decisions and determining the time-
liness of the investigative actions, assessment
of the need to implement the planned activities
in the light of the current investigation situa-
tion (Semenov, 2015, p. 246).

In order to achieve these goals, the investi-
gator should understand the depth of the prob-
lem and its historical development.

For example, since the mid-1990s, meas-
ures to combat domestic violence have been
actively introduced worldwide. In the post-So-
viet area, the problem of domestic violence has
been of interest since the late 1990s. Special
legislation to counter it was adopted in Kyr-
gyzstan, Georgia, Moldova and Ukraine. Of
course, there were reasons for the lack of devel-
opment of ways to combat domestic violence in
Soviet society: 1) The hidden nature of domes-
tic violence was linked to the idealisation
of the Soviet family; 2) The limited research on
the range of domestic violence offences was due
to the prevention of interference with the pri-
vacy identified with the family institute; 3) The
Soviet family was subject to control and educa-
tion and the State did not need to apply addi-
tional coercive measures of legal liability for
violence, which did not fall under the elements
of the crime; 4) For the Soviet legal ideology
the development of the State was a priority,
and the development of group cells, which
included the family, was secondary; 5) The issue
of family relations in the Slavic mentality was
alienated to public supervision and interference
(Topchii, Kyfliuk, 2019, p. 32).

In addition, T. Havronska, I. Krasnolobova,
V. Bortniak, D. Bondar and A. Boiko conclude
on the influence of political and religious tradi-
tions of the country that the level of violence
against women and girls depends on the reli-
gion of the majority of the population in a given
country. The highest levels of domestic vio-
lence are found in regions of the world where
the majority of the population is Muslim, such
as East Asia, South-East Asia, Africa (Havron-
ska, Krasnolobova, Bortniak, Bondar, Boiko,
2021, p. 399).

According to V.V. Topchii and R.V. Kyfliuk,
such circumstances are fundamental for the for-
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mation of family ideology in Ukrainian society
as well. The stigmatisation of victims of domes-
tic violence leads to their closure, to a feel-
ing of being guilty of provoking criminal acts
against themselves. Accordingly, in the course
of an investigation, the person unknowingly
opposes the investigation when the investigator
attempts to ascertain, at a minimum, the sys-
tematic nature of the violent acts, etc.

3. Obstacles in the pre-trial investigation
of criminal offences involving domestic vio-
lence

The results of the study of criminal pro-
ceedings and the survey of the investigators
of the NPU reveal that the reasons for the obsta-
cles encountered in the pre-trial investigation
of criminal offences involving domestic violence
can be grouped into:

The process of investigating criminal
offences related to domestic violence is not
limited to the investigation of only one type
of crime, usually it is a certain chain of vio-
lent actions, which usually begin with psycho-
logical or economic violence and, over time,
develop into more serious violent crimes man-
ifested in physical and sexual violence (98%
of respondents).

Alienation in communication between vic-
tims and the investigator. The victim’s shame
and the established perception that violence is
a family matter and does not concern outsiders;
the guilt; the hope of improving relationships;
the fear of the loss of family and children hinder
communication.

T.V. Ishchenko argues that 22% of respond-
ents (56 people) said that one of the reasons
why they did not report domestic violence to
the police was threats and fear of retaliation
from the offender (Ishchenko, 2020, p. 94).

3. Lack of awareness of victims about ways
to avoid violence, about how to escape from
the abuser.

Nowadays, this problem occurs mainly in
small towns and villages (18%), where the vic-
tims are elderly and disabled (16%) and there-
fore cannot access the Internet or social services,
to the police, or have a negative experience
when they were denied help.

4. Lack of evidence. Generally, despite
the prolongation of the violence, the victims
are not aware of the ways how to record both
the violent acts and their traces; fear that
the perpetrator will notice or find photographs
and videos of their actions.

Many scholars and the case law reveal that
the lack of evidence of systematic domestic vio-
lence is a significant obstacle to justice.

The Association of Women Lawyers JurFem
notes that it seems that one of the manda-
tory grounds for classifying actions under
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article 126-1 of the Code is their systematic
nature. However, article 126-1 of the Criminal
Code of Ukraine does not contain a note that
would explain the phrase “systematic commis-
sion of physical, psychological or economic vio-
lence”, which leads to that the questions during
application of this rule as to the classification
ofanactunderarticle 126-1 of the CC of Ukraine
in the context of "systematic commission”. In
particular, in the ruling of the Supreme Court
of February 25, 2021, in case 583/3295/19,
the court drew attention to the following: “The
phrase “systematic commission of physical,
psychological or economic violence” describes
the actions. A criminal offence is considered
completed from the moment of committing
of one of three forms of violence (physical,
psychological or economic) for the third time,
resulting in at least one of the consequences
specified in the law. It does not matter whether
the first two acts of violence were reflected in
the police administrative report, the restraining
order or in another document. The fact of doc-
umentation is important for proof of systemati-
sation, but not more than other legally provided
proofs” (Zmysla, 2021).

5. Failure of the victim to recognize psy-
chological or economic pressure as domestic
violence. Usually, victims of psychological or
economic violence consider themselves to be
poorly educated, stupid, etc., so they are sure
that the physical or sexual violence was started
unexpectedly and had reasons.

For example, according to a study of crim-
inal proceedings, 76% of the victims (mostly
women) claimed that the men had married them
and provided housing, so they were “demand-
ing”; 22% lived after marriage in the husband
and his family’s house, so “had no right” to com-
ment on the domestic situation; 57% of such
women had no higher education.

In Ukraine, for a long time, economic vio-
lence was not considered as violence at all,
and therefore was not discussed or investigated
(either from the standpoint of impact assessment
or from the standpoint of prevention and coun-
teraction). Moreover, when voicing the problem
of domestic violence, instead of receiving sup-
port, compassion and understanding of the situ-
ation, victims often hear: “This is their personal
business”. The situation is further complicated
by the fact that significant part of the youth,
according to the study (Molchan, 2016, p. 14),
do not consider the deliberate deprivation
of housing, food, clothing, other property or

money as violence, consequently, there are pre-
requisites for the further spread of economic
discrimination. However, it is the problem
of money and its distribution in the family
that causes 42% of misunderstandings between
the partners (Shakhrai, 2006, p. 30; Botnarenko,
2021, p. 43).

6. Lack of adequate communication and coop-
eration between units of the National Police
and between the police and social organisations
such as guardianship and custody agencies, social
service centres for families, children and young
people, and social rehabilitation centres, medical
and social rehabilitation centres, etc.

According to the survey of employees of pre-
trial investigation and the prevention units
of the National Police, 74% of respondents indi-
cated a low level of such cooperation.

7. Lack of investigation techniques for
investigating the general and individual types
of domestic violence and for the investigation
of criminal offences involving domestic vio-
lence. 56% of employees of pre-trial investiga-
tion and the prevention units of the National
Police say so.

8. Gender stereotypes among law enforce-
ment officials.

O. V. Davydova notes that according to
the results of the study by the Ukrainian Cen-
tre for Social Reforms on behalf of the UN Pop-
ulation Fund (UNFPA), with the assistance
of the Department for International Develop-
ment of the Government of the United King-
dom of Great Britain and Northern Ireland
(UK DFID) revealed a fairly high male toler-
ance for domestic violence (for example, 18%
of respondents justify physical violence in
cases of adultery) and their bias against victims
of sexual violence, often accused of provoking
crimes by their behaviour or way of life (Davy-
dova, 2021:80).

4. Conclusions

The above-mentioned problematic aspects
determine the areas of improvement of exist-
ing and development of new methods of inves-
tigation of criminal offences, such as murder,
rape, defilement, etc., but in case if they are
committed as a result of domestic violence.
After all, the completeness of the available
evidence affects the investigator’s success in
modelling and understanding of the full picture
of the event, that is, what happened and what
the reasons of the criminal offence occurred
were, what contributed to the formation
of criminal intentions.
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MPUYNHA BUHUKHEHHS IIPOTU/IIT PO3CJIIJIYBAHHIO
KPUMIHAJIbHUX ITPABOIIOPYIIEHD, ITIOB’A3AHUX
I3 JOMAIIHIM HACHJIbCTBOM

Anoranig. Mema. Meta crarTi — npoaHaJi3yBaTy MPaKTUKY PO3CJi/yBaHHS KPUMiHAJIbHUX TIPABO-
HOPYIIIeHb, OB’ I3aHNUX i3 IOMAIIHIM HACHILCTBOM, BUBHAYMTHI Ta CUCTEMATH3YBATH TTPOOJIEMHI acIieKTH,
1[0 CTBOPIOKOTH IIPOTU/II0 Y BCTAHOBJIEHHI BCiX 0OCTaBUH IO Ta OTPUMaHHI 10Ka30B01 iH(opMariil.

Memooonoeis. [|Jist 10CATHEHHS METH BUKOPUCTAHO 3arajlbHOHAYKOBI METOJ[M [I3HAHHSI, TaKi SIK aHa-
J1i3, IHAYKITis, CHHTE3, Ie/YKIList Ta MOJIETIOBAHHSI, 1[0 CBOEIO Y€PTOI0 03BOIIIIO BHOKPEMHUTH POOIEeMHI
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ACIIeKTH, 1110 BUHUKAIOTh Ha Pi3HUX CTA/igAX J[0CY/I0BOTO PO3CJi/yBaHHS, BUZHAYUTH TPUUNHHO-HACITI-
KOBIi 3B’sI3KM, IPUUNHN {X BUHUKHEHHS Ta TIUISXW iX MO/0JMaHHSA. BUKoprucTaHHs IHAYKIIHHOTO METOLY
JI03BOJINJIO BCTAHOBUTH ITOBTOPIOBAJIBHUN XapaKTep MO/, 110 YCKJIaHIOTD PO3CJILyBaHHS 1 Ha 1iHl 1Tij1-
cTaBi B MailGyTHROMY BUOYIOBYBATH HATIPSIMU MTO0JAHHS POTH/IT. BUKOpHCTaHHSI iCTOPUYHOTO METOLY
JIAJI0 MOJKJIMBICTD JIOCIIZKEHHST TIpotiecy (opMyBaHHSI IPOTHIT Ta CTBOPEHHS IPOOJEMHUX aCTIEKTIB ITijl
Yac I0CYI0BOTO PO3CIiIyBaHHSA KPUMIHAIBHIX TIPABOIOPYIICHb, OB’ I3aHUX i3 IOMAITHIM HACUIIBCTBOM.

Pe3zynvmamu. Ilporiec posciigyBaHHs KPUMiHAIBHUX MPABOMOPYIIEHb, OB SI3aHUX i3 JOMAIIHIM
HACUJILCTBOM, He OOMEKEHUH PO3CITiyBAHHIM JIUIIE OJHOTO BUAY 3JOUYNHY, 3a3BUYail Ti¢ TIEBHUIT JlaH-
LIOT HACUJIbHUIBKUX /ill, SKi 3a3BUUail MOYMHAIOTHCA 3 TICUXOJIOTIYHOT0 a60 €KOHOMIYHOTO HACUJILCTBA
i IPOTSTOM IEBHOTO YACY IEPEPOCTAIOTH y OLIbII TSKKI HACHJIBHUIIBKI 3JI0YMHH, 1O TIPOSIBISIIOTHCS
y isuunomy Ta cekcyaabiomy nacuibeTsi. Harosoneno na BizicyTHoCTi HaseskHoi KOMyHiKalil Ta B3a-
€MO/Ii1 sIK MizK mijipo3ainamu HartioHasmbHOT mostinii, Tak i Mik MOJTiIi€r0 Ta FPOMajICBKUMY OpraHi3alisiMu,
TaKUMU K OPraHd OMIKM Ta MKJIYBaHHs, IEHTPU COMIaMbHUX CIYKO st ciMl, iiTell Ta Mooz, corri-
aJIbHO-peabimiTaiiiiii eHTpH, IIeHTPU MEeAMKO-CcoltianbHoi peabimiranii Tomo. HaykoBa HoBH3HA T10JISI-
rae B 00'€/IHAHHI HAYKOBUX [OCSTHEHD Ta PE3YJIbTATiB IIPAKTUYHOI AisJIbHOCTI 3 IUTAHb PO3CJIi/LyBAHHS
Ta TOIEePe/KEHHS IOMAITHBOTO HACHIIBCTBA, sIKe OyJIe CIYTYBATH OCHOBOIO B TOOYIOBI METOIMKH PO3CJIi-
JIyBaHHSI KPUMiHAJIBHUX TIPABOIIOPYIIEHbD, OB’ A3aHUX 13 IOMAIITHIM HACUJIbCTBOM.

Buchoexu. BusnaueHi rpynu 0CHOBHUX MPOOJIEMHUX TUTaHb, 110 BUHUKAOTH Iijl Yac I0CYI0BOTO
PO3CJIiyBaHHS KPUMIHAJIBHUX IIPABONOPYIIEHb, OB’ SA3aHNX i3 JOMAIIHIM HACUJIBLCTBOM, /103BOJISIOTH
CJIIYOMY BUBHAYMTH PUSUKN BUHUKHEHHs IPOTHIIT PO3CIILYBaHHIO, BUSHAUMTH HAOIIbII ONTHMATbHY
TaKTUKY CJIi14nX (PO3IIYKOBUX ) /L.

Kmou4oBi cioBa: OMAIHE HACUIBCTBO, PO3CITiYyBAHHS, KPUMiHAIbHE TPABOIOPYIIEHHS, TIPOTH]LisI
PO3CTiyBaHHIO.
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THEORETICAL AND LEGAL ASPECTS OF
CLASSIFICATION OF SOCIAL GUARANTEES

FOR PERSONNEL OF THE STATE SERVICE OF
SPECIAL COMMUNICATION AND INFORMATION
PROTECTION OF UKRAINE

Abstract. Purpose. The purpose of the article is to classify social guarantees for personnel
of the State Service of Special Communications and Information Protection of Ukraine. Results.
The article classifies comprehensively the institution of social guarantees for personnel of the State
Service of Special Communications and Information Protection of Ukraine. The essence of the main
conceptual-categorical elements of the relevant scientific issues is defined, and a meaningful
and comprehensive analysis of the term "classification" in the context of the research subject, as
well as its main elements and characteristics, is provided. It is proven that the institution of social
guarantees in the structure of social providing of rights and freedoms of a person and a citizen,
both public officials and civilians who are employed in state authorities, as well as persons with
a special legal status (military personnel or in the presence of special ranks), holds a prominent
place, enables to make work processes more effective by increasing the number of social benefits
that a person receives while in employment. The statement that classification of social guarantees
of personnel of the State Service of Special Communication and Information Protection of Ukraine
from the theoretical and practical perspective enables their effective practical implementation
and comprehensive characterisation of the existing problem with the purpose of establishing
the basic principles of legal realisation is justified. It is noted that further research should consider
in detail and substantially the basic characteristics and components of the range classified accord-
ing to certain criteria of types of social guarantees of personnel of the State Service of Special
Communication and Information Protection of Ukraine. Conclusions. It is revealed that the issues
related to the classification of social guarantees are considered by scientists differently, given that
they require additional scientific substantiation. Therefore, the existing researcher’s perspectives
and interpretation of individual types of these social guarantees enable to form an idea of the pro-
cess of social guarantees classification as planned and thoughtful, objectively determined process
of distribution of all available types (forms) of social guarantee (security) according to the set
of certain criteria, the nature of influence on social relations and other group factors.

Keywords: guarantees, State Service of Special Communications and Information Protection,
rights and freedoms, implementation, social rights, classification.

1. Introduction

The study of the institution of social secu-
rity of persons employed is very relevant,
because it is one of the democratic and most
effective tools of support in the structure
of benefits. A significant part of the expenses
of a person can be reduced precisely by receiv-
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ing certain privileges or reduction of the basic
cost of a certain service/product or in the usual
way, by increase of the share of the received
remuneration by a certain percentage, allowing
for a number of factors.

Today, the system of social guarantees in
the structure of social security of personnel
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of the State Service for Special Communica-
tion and Information Protection of Ukraine
should become one of the priority areas
of research. This issue needs to be opti-
mised in accordance with time requirements
and with consideration of suggestions for its
improvement.

The importance of social security for
personnel of the State Service of Special
Communications and Information Protec-
tion of Ukraine should be underlined due to
a number of specific duties in the field of spe-
cial communication and information protec-
tion, as it is an actor of the defence and secu-
rity sector, a principal actor of the national
cyber security system, which coordinates
the activities of cyber security entities in
the cyber defence sector, and a communi-
cations administrator (Law of Ukraine On
the State Service of Special Communications
and Information Protection of Ukraine, 2006).
Considering the current operating conditions
of the security and defence sector, the urgency
of the need to increase social status in gen-
eral, especially by guaranteeing, in particular
for certain categories of employees, the topic
is timely and relevant.

The above-mentioned, in our deep convic-
tion, forms a number of theoretical and legal,
practically oriented foundations of social guar-
antee of personnel of the State Service of Spe-
cial Communication and Information Protec-
tion of Ukraine, determining the necessity to
substantiate approaches to its classification.

The purpose of the article is to classify social
guarantees for personnel of the State Service
of Special Communications and Information
Protection of Ukraine. The goal set requires
fulfilment of a number of research tasks, such
as: 1. To characterise the content and essence
the concept of classification in law, includ-
ing from the perspective of social guarantees
for personnel of the State Service of Special
Communications and Information Protection
of Ukraine; 2. To classify the current theo-
retical constructions providing a short legal
characteristic of the types included; 3. Relying
on the formed idea about the structure of clas-
sification of these social guarantees and main
problematic aspects of their implementation, to
propose possible ways of their solution.

The object of the article is public relations
in the field of guaranteeing rights and freedoms
of man and of the citizen to employees (offi-
cials) of the state authorities of Ukraine.

The subject matter of the study is
the approaches to classification of social guar-
antees for the personnel of the State Service
of Special Communications and Information
Protection of Ukraine.

2. The essence and content of social
rights

Classification as a process of grouping
a number of social and legal phenomena accord-
ing to certain group criteria implies under-
standing of its deep processes and requires
short legal characteristics allowing for the pro-
visions of Ukrainian legislation.

Relying on the analysis of the issues related
to the guarantee of social rights and consider-
ing the provisions of studies by authoritative
theorists of law, L. Tereshchenko emphasises
that they are rights of the second generation,
which began to form in the process of struggle
of people for improvement of their socio-eco-
nomic situation and cultural level. These
requirements were legislated after World
War I, though they affected the democratisa-
tion and socialisation of the constitutional law
of the countries of the world and international
law after World War II, when the rapid devel-
opment of production created real precondi-
tions for meeting the social needs of citizens
(Tereshchenko, 2011). Accordingly, such broad
and complex support creates the actual condi-
tions for typology and specification of all likely
forms of social security, in particular guarantee.

However, the content and essence
of the concept of social rights are determined
by scientists differently. In addition, this cate-
gory is a substantial and "substantive" element
in the system of social security. It should be
noted that social rights are the possibilities
of a citizen to be a full-fledged participant
in social relations and to be provided with
the necessary conditions for development
and existence (Bolotina, 2005). According to
the Constitution, the right to work, strike,
rest, social protection, housing, adequate living
standards, health care, medical care and health
insurance are among the most common types
of social rights, which in turn are guaranteed
by a number of regulations of Ukrainian leg-
islation, along with the Constitution (with-
out any doubt relying on its basic provisions)
(Constitution of Ukraine, 1996). Such plu-
ralism of rights and freedoms of social orien-
tation, first of all, creates grounds for their
classification into several types by a combina-
tion of characteristic features that can affect
the degree and their influence on social rela-
tions in general, the kind of welfare.

Therefore, social guarantees are an integral
element of the institution of rights and free-
doms of man and of the citizen, which, accord-
ing to the researchers, is an objective essential
element of the system of social welfare. They
are a material implementation of the state’s
duties to support human welfare at a level
that allows for economic opportunities and is
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minimal from the point of view of society
(Golovinov, Horozhankina, Dmytrychenko,
2004). Since the welfare system in the coun-
try is rather scattered, and the issues of social
security are complex and meaningful, we
believe that one of the most important criteria
of this process is the regulatory mechanism,
i.e., the clear definition of these guarantees in
the structure of the Ukrainian legislation (also
covers observance of legitimacy) and the rule
of law as a basic pillar of any social compre-
hensive process.

The legitimacy and rule of law in this
context are related to the fact that this social
phenomenon inherent in our society is in line
with its traditions and is reflected in the leg-
islation of Ukraine, that is, a specific legal
regulation, which derives from law as a form
of streamlining of social relations (Kurakin,
Romanov, 2015).

In addition, the social guarantees of mil-
itary personnel, as well as their social secu-
rity in general, differ significantly from other
types of social guarantees, primarily because
of the specific legal status, which allows to
justify the position on their uniqueness in
the given research vector, as well as the need
for deeper regulatory mechanism through
the prism of classification and fragmentary
strengthening of individual elements of the cor-
responding system of providing servicemen
with various benefits.

According to S. Sytniakivska, social
and legal security of military personnel is
the activity of the state aimed at establishing
a system of legal and social guarantees that
ensure the realisation of constitutional rights
and freedoms, meet material and spiritual
needs of military personnel according to
their special service activity, status in society,
maintain social stability in the military envi-
ronment (Sytniakivska, Khlyvniuk, 2014). In
addition, scientists frequently identify, within
the framework of the institution of social secu-
rity, areas by purpose, as follows: those aimed
at improving social security of existing military
personnel, allowing for responsibilities of their
position, as well as those aimed at covering
the basic expenses, in particular treatment —
in case of complete, partial or temporary loss
of working capacity, as well as in other cases
provided by law.

3. The content of state social guarantees

Describing state social guarantees, N. Bar-
anova emphasises their comprehensiveness
and meaningfulness, because they are material
and legal means that ensure the realisation
of constitutional socio-economic and social-po-
litical rights of members of society (an enabling
environment for their life, interests, various
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links and relations, functioning and develop-
ment of the social system in general) (Bar-
anova, Novikova, 2010).

The essence of the category "State social
guarantees” can be understood as the mini-
mum wages, incomes of citizens, pension pro-
vision, social assistance, other types of social
payments, established by laws and other
legal regulations, which ensure the standard
of living not lower than the subsistence level
(Vasylyk, 2000). Therefore, one of the clas-
sification criteria of this process is the type
of social security, literally, what kind of ben-
efit is given to the person, what its nature
and content are.

D. Makovskyi argues that personnel
of the State Service of Special Communication
and Information Protection of Ukraine are also
covered by social guarantees. Moreover, these
persons, according to the official schedule
and positions, are directly military personnel
(Makovskyi, 2021). The complexity and spec-
ificity of the relevant legal status requires to
classify the types of social guarantees, in par-
ticular for their effective provision and legal
realisation of the opportunities provided by
the legislation by the specified subjects.

For example, according to the Law
of Ukraine "On the State Service of Special
Communication and Information Protection
of Ukraine", social and legal security of public
officials and other employees of the State Ser-
vice of Special Communication and Information
Protection of Ukraine is provided on general
grounds in accordance with the legislation on
labour and public service. The social and legal
security of military officers of the State Service
for Special Communication and Information
Protection of Ukraine and members of their
families is carried out in accordance with
the Law of Ukraine "On social and legal secu-
rity of military personnel and members of their
families” (Decree of the President of Ukraine
On the Concept of Reforming the State Ser-
vice of Special Communications and Informa-
tion Protection of Ukraine, 2021) and other
laws. In particular, the state guarantees them
financial and other support in the amount
that stimulate interest in the military ser-
vice (pecuniary, material support). This Law
also provides for the procedure for the right
of military personnel to rest, the procedure for
basic and additional holidays, free medical care
and sanatorium treatment and rest, as well as
the procedure for housing (Makovskyi, 2021).
Therefore, the positions of domestic research-
ers and scientists allow to assert that the clas-
sification in the system of social guarantee
takes a key place, determining the main trends
in legal realisation of the relevant regulatory
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provisions, relying on a number of typical cat-
egories grouped according to the set of charac-
teristic features of.

4. Conclusions

Therefore, relying on the perspec-
tives of the researchers through the prism
of the characteristics of the concept and con-
tent of the institution of social guarantee, in
particular, the guarantee of social rights for
personnel of the State Service for Special
Communication and Information Protection
of Ukraine, as well as the approaches to typol-
ogy and specification of the relevant social
guarantees, it is established that the latter
plays a key role in the legal realisation pro-
cesses, due to greatly simplified access to rele-
vant social benefits.

Moreover, the issues related to the classi-
fication of social guarantees are considered by
scientists differently, given that they require
additional scientific substantiation. There-
fore, the existing researcher’s perspectives

and interpretation of individual types of these
social guarantees enable to form an idea
of the process of social guarantees classifica-
tion as planned and thoughtful, objectively
determined process of distribution of all avail-
able types (forms) of social guarantee (secu-
rity) according to the set of certain criteria,
the nature of influence on social relations
and other group factors.

It is proved that social guarantees of per-
sonnel of the State Service for Special Commu-
nication and Information Protection of Ukraine
can be classified by: the actor of their realisa-
tion; the object, on which they are targeted;
the type of the benefit (monetary, material)
received; the type of object of provision (state
official, military service, a freely hired person).

Further research should consider substan-
tially the approach to the classification of these
social and legal processes, as well as well as
the main problematic issues related to the legal
realisation of the relevant institution.
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TEOPETUKO-IIPABOBI ACHEKTU KJIACU®IKALIT COLIAJIbHUX
TAPAHTII 1 0COBOBOTO CKJIA/LY IEP3KABHOI CIVKBU
CIIELIIAJIBHOT'O 3B’SI3KY TA 3AXUCTY IHOOPMALi YKPATHU

Auotauisi. Mema. Metoto crarti € Kiacuikaliss coniajbHuX rapanTiii ocobooro ckmuany Jep-
JKaBHOI CJ1yKOM CIeNiaibHOro 3B's13Ky Ta saxucty indopmanii Ykpainu. Results. CraTrtio npucssuero
KOMIIEKCHIN XapaKTepUCTHUI[ THCTUTYTY COMIaJbHUX TapaHTiii 0co60Boro ckiaagy JlepikKaBHOI Caysx-
6u creniaibHOTO 3B's13Ky Ta 3axucty iHdopmMaili Ykpainu. BuzHaueHo cyTHICTh OCHOBHUX TOHATIHHO-
KaTeropiajJbHiX €JeMEeHTIB BIAIIOBIAHOI HAyKOBOI MPOOJeMATHKK, HaJaHO 3MICTOBHMII Ta BUYEpIIHMIL
aHai3 TepMiHa «Kjaacudikalliss» B KOHTEKCTI TpeMeTa JOCTiKeHHS, a TAKOK OTO OCHOBHI eJleMEHTH
il xapakrepucTuki. Jl0BeleHo, 1o IHCTUTYT COLIANbHUX TapaHTIll y CTPYKTYPi comiaibHoro 3abesre-
YeHHs IPaBaMu i CBOOOJAMU JIIOAMHI Ta TPOMAJISIHUHA SIK JIEPKABHUX CJIyKOOBIIB 1 1MUBLIBHUX 0Ci6,
1o nepeOyBalTh Y TPYAOBUX BIAHOCHHAX 3 OpraHaMU JAEP/KAaBHOI BJIAAM, Tak ¥ ocib 3i creriagbHuM
[PaBOBUM CTaTycoM (BiliCbKOBOCIY/KOOBIIIB UM 3a HasIBHOCTI CIEI[ialbHUX 3BaHb), MOCifac dinbHe Mic-
e, YMOXKJIMBIIIOE e(eKTHBI3allio IPOLECIB y Hpalli MJIIX0M 30LIbIIEeH s KiIIbKOCTI collianbHux OJiar,
SKi oTpuMye ocoba 11 yac nepeGyBaHHS B TPYAOBUX BifHOCHHAX. OOIPYHTOBAHO MOJOKEHHS, 3TIIHO
3 aKUM Kaacudikailisg coliaTbHuX rapanTiii 0co60Boro ckmay JepkaBHoi cryKOU CHelialbHOro 3B A3Ky
Ta 3axucTy iHopMmarii YKpainu 3 TeOpPeTHKO-MPUKJIAIHOI TOYKH 30PY YMOKJIMBIIOE iX eheKTUBHIITY
MPAKTHYHY Peasisaliio Ta T03BOJSIE KOMIIEKCHO CXapaKTepPU3yBaTH HASBHY MPOOIEMATHKY 3 METOIO
BCTAHOBJICHHS OCHOBHMX 3aKOHOMIPHOCTEH TIpaBopeastizallii. 3ayBaskeHo, 10 MepeleKTHBA MOAAIbITHX
HAYKOBHUX MOIIYKIB MOJSITAE B HEOOXiAHOCTI GiIbI hparMeHTapHOro Ta CYTTEBOTO OMPAIIOBAHHS OCHO-
BHUX XapaKTepPHCTHUK i CKIAZI0BUX KOJa KIacn(hiKOBAaHUX 32 MEBHUMH KPUTEPIsIMU BUAIB COIIaIBHIX
rapanTiii 0co6oBoro ckiay JlepkaBHoI ciy:kOu CrieliaibHOTo 3B'I3Ky Ta 3axucty indopmaiii Ykpainu.
Conclusions. 3’sicoaro, 10 THUTAHH, MOB'sI3aHi 3 KaacudiKaIieio cOialbHUX TapaHTiil, BYEHi Po3-
[JIAIAI0Th HEOAHO3HAYHO, 3 OTJISLY Ha 110 BOHU MOTPEOYIOTh J0MATKOBOTO HAYKOBOTO OOIDYHTYBaHHSI.
Bonnouac HagBHI 1M03UILT 1 TJyMauyeHHS JOCTITHUKIB OKPEMUX BUJIIB BiJITIOBIIHUX COIIaIbHUX TapaH-
Till 7103BOJIAIOTH CHOPMYBATH YSIBJIEHHST TIPO MpoIlec Kaacudikaliii comialbHIX TapaHTiil K MIaHoMip-
Hull | 3BaKeHIH, 00’€KTUBHO 3yMOBJICHUI TIPOIIEC POBIOALLY BCIX HagBHUX BUAIB ((POPM) COIiambHOrO
rapaHTyBaHHs (3abe3leueHHst) 3a CYKYNHICTIO TEBHUX KPUTEPIiB, XapaKTepoM BILUIMBY Ha COIliaJbHi
BiZIHOCWHU I iHTIT TPYNOBi (pakTopw.

KimouoBi croBa: rapamTii, Iep:KCren3s’ 3Ky, mpaBa i cBoOO/IN, peasrisallis, COmiaibHi TTpaBa, KJIacu-
ikais.

150





