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SOME PROBLEM ISSUES OF LEGAL REGULATION
OF APPEALS IN THE FIELD OF PUBLIC
PROCUREMENT

Abstract. The purpose is to analyze the amendments to the powers of the Antimonopoly Com-
mittee of Ukraine in the field of appeals in public procurement and substantiate proposals to improve
the appeal process.

Research methods. The work is performed using general scientific and special methods of scien-
tific knowledge.

Results. The content of amendments to the current legislation is analyzed, and proposals on
improvement of the appeal process in the field of public procurements are put forward. Thus, it
is determined that the legal status of the Commissioner for Complaints on Violations of Public
Procurement Legislation is equal in many respects to the legal status of the State Commissioner
of the Antimonopoly Committee of Ukraine: the Commissioner for Complaints is appointed for seven
years. The official is subject to similar rules as in relation to the state commissioner and has the same
level of remuneration. However, in addition to, of course, the various areas of competence of these
officials, a significant difference in their legal status is the procedure for appointing and dismiss-
ing the Commissioner for Complaints on Violations of Public Procurement Legislation. The Com-
missioners for Complaints on Violations of Public Procurement Legislation are appointed and dis-
missed by the Chairman of the Antimonopoly Committee of Ukraine, while the State Commissioners
of the Antimonopoly Committee are appointed and dismissed by the President of Ukraine.

Conclusions. The introduction of the position of the Commissioner for Complaints on Viola-
tions of Public Procurement Legislation is a positive step in the development of legal regulation
of the appeal process in this area. However, it needs to improve and develop the legal status and pro-
cedure of appointment and dismissal of the relevant officials.

Key words: reforming the system of legal regulation, protection of economic competition, anti-
trust regulation, Commission for Complaints on Violations of Public Procurement Legislation,
Commissioner for Complaints on Violations of Public Procurement Legislation.

1. Introduction

According to Art. 1 of the Law of Ukraine
"On the Antimonopoly Committee of Ukraine”
(Law of Ukraine "On the Antimonopoly Com-
mittee of Ukraine", 1993), the Antimonopoly
Committee of Ukraine is a state body with
a special status, the purpose of which is to
ensure state protection of competition in busi-
ness and public procurement. At the same time,
the provisions on public procurement (before
2016 — state procurement) were added in 2006
and hence extended the competence of the Anti-
monopoly Committee of Ukraine in this area
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of public relations. Since 2010, the Antimonop-
oly Committee of Ukraine has been the body
of appeal in the field of public procurement. This
activity is carried out directly by the permanent
administrative board (boards) of the Antimo-
nopoly Committee of Ukraine for the consider-
ation of complaints of violations of public pro-
curement legislation. The appeal procedure is
defined by the Law of Ukraine “On Public Pro-
curement” (Law of Ukraine “On Public Pro-
curement”, 2015) and is undergoing constant
changes aimed at improving the appeal process,
overcoming existing gaps in regulation.
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The adoption of the Law of Ukraine "On
Amendments to Certain Laws of Ukraine on
the Powers of the Antimonopoly Committee
of Ukraine in the Field of Public Procurement”
as of February 5, 2021, No. 1219-IX (Law
of Ukraine "On Amendments to Certain Laws
of Ukraine on the Powers of the Antimonopoly
Committee of Ukraine in the Field of Public
Procurement”, 2021) was a new step in reform,
which introduced the position of Commissioner
for Complaints on Violations of Public Procure-
ment Legislation.

2. Novelties in the legislation on improve-
ment of the appeal procedure in the field
of public procurement

The Law of Ukraine "On the Antimonop-
oly Committee of Ukraine" was supplemented
by Article 6-1 of the Antimonopoly Committee
of Ukraine as a body of appeal in the field of pub-
lic procurement, which states in particular:

“The Antimonopoly Committee of Ukraine,
as the body of appeal in the field of public pro-
curement, has the powers defined by the Law
of Ukraine "On Public Procurement"”, as well as
the following powers:

1) form a Commission (commissions) for
Complaints on Violations of Public Procure-
ment Legislation;

2) determine the number of commissions for
reviewing complaints about violations of legis-
lation in the field of public procurement;

3) approve and publish the generalized prac-
tice of reviewing complaints about violations
of legislation in the field of public procurement;

4) approve and publish the Rules of Proce-
dure of the Commission for Complaints on Vio-
lations of Public Procurement Legislation;

5) approve and publish methodologi-
cal recommendations for the Commission for
Complaints on Violations of Public Procure-
ment Legislation on the specifics of the review
of complaints by the commissions.

To ensure the consideration of complaints
of violations of public procurement legislation,
the Antimonopoly Committee of Ukraine shall
establish a Commission (commissions) for Com-
plaints on Violations of Public Procurement
Legislation from among the persons authorized
to review complaints in the field of public pro-
curement consisting of three persons.”

The Commissioner for Complaints on
Violations of Public Procurement Legisla-
tion is a specially created position for work
exclusively in the field of public procurement
appeals, and accordingly in the future the State
Commissioners of the Antimonopoly Commit-
tee of Ukraine will no longer serve as mem-
bers of the Appeals Board. It is estimated that
the number of commissioners dealing with com-
plaints of violations of public procurement leg-

islation is ten. These are really positive changes
for the work of the Antimonopoly Committee
of Ukraine, as currently the AMCU state com-
missioners in the number of nine people, includ-
ing the chairman of the Committee, perform
their main powers and the powers of members
of the Appeals Board in the field of public pro-
curement. The name of the appellate body has
also been changed — instead of the existing
boards, the law provides for the establishment
of commissions. However, changing the name
does not change the essence of the functions
and scope of competence of existing boards.

It also provides:

"The term of office of the Commissioner for
Complaints on Violations of Public Procure-
ment Legislation is seven years. A person may
not be appointed to the position of the Com-
missioner for Complaints on Violations of Pub-
lic Procurement Legislation for more than two
consecutive terms.

A person applying for the position of Com-
missioner for Complaints on Violations of Pub-
lic Procurement Legislation must be a citizen
of Ukraine, have a higher education of master's
degree (specialist) (including legal and / or eco-
nomic and / or technical), experience of at least
five years in the last ten years, and be fluent in
the state language.

The Commissioners for Complaints on Vio-
lations of Public Procurement Legislation are
subject to the requirements and restrictions
established by corruption prevention legisla-
tion and do not fall within the scope of the Law
of Ukraine "On Civil Service".

Remuneration of commissioners for review-
ing complaints about violations of public procure-
ment legislation is set at the level of remunera-
tion of state commissioners of the Antimonopoly
Committee of Ukraine."

As can be seen from the above, there are sim-
ilar features in the legal status of the Commis-
sioner for Complaints on Violations of Public
Procurement Legislation with the legal status
of the State Commissioner of the Antimonopoly
Committee of Ukraine. Thus, the Complaints
Commissioner is appointed for seven years, is
not a civil servant, he is subject to similar rules
as in relation to the State Commissioner under
anti-corruption legislation, and has the same
level of remuneration.

It is also determined that the exclusive com-
petence of the Commissioners for Complaints
on Violations of Public Procurement Legisla-
tion is the consideration of complaints of viola-
tions of public procurement legislation.

In addition to different areas of compe-
tence of the relevant officials, a significant dif-
ference in their legal status is the procedure for
appointing and dismissing the Commissioner

63



3/2022
COMMERCIAL LAW AND PROCESS

for Complaints on Violations of Public Procure-
ment Legislation:

“Commissioners for Complaints on Vio-
lations of Public Procurement Legislation
are appointed and dismissed by the Chairman
of the Antimonopoly Committee of Ukraine.
The procedure for competitive selection
and appointment to the positions of Commis-
sioners for Complaints on Violations of Public
Procurement Legislation shall be determined
by the Antimonopoly Committee of Ukraine. "

The above shows that the legal status
and level of official independence of the Com-
missioners for Complaints on Violations of Pub-
lic Procurement Legislation is much lower than
the level of State Commissioners of the Antimo-
nopoly Committee, who are appointed and are
dismissed by the President of Ukraine and rec-
ommended for appointment by the Prime Min-
ister of Ukraine on the basis of proposals
of the Chairman of the Antimonopoly Commit-
tee of Ukraine.

This potentially has some shortcomings
due to the direct dependence on the Chairman
of the Antimonopoly Committee of Ukraine,
because in relation to State Commissioners,
the Chairman of the Committee is essen-
tially the first among equals, and in this case,
he is the head who has full authority over
the employment of Commissioners for Com-
plaints on Violations of Public Procurement
Legislation.

3. Procedural particularities of the activi-
ties of the Commission for Complaints on Vio-
lations of Public Procurement Legislation

Article 6-1 of the Law of Ukraine "On
the Antimonopoly Committee of Ukraine"
defines certain procedural features of the Com-
mission for Complaints on Violations of Public
Procurement Legislation in the field of public
procurement:

“The form of work of the Commission for
Complaints on Violations of Public Procure-
ment Legislation is meetings held in accordance
with the Regulations of the Commission for
Complaints on Violations of Public Procure-
ment Legislation in the field of public procure-
ment approved by the Antimonopoly Commit-
tee of Ukraine.

Decisions of the Commission (commissions)
for Complaints on Violations of Public Procure-
ment Legislation in the field of public procure-
ment are made by voting by a majority vote
of the members present at its meetings.

Members of the Commission for Complaints
on Violations of Public Procurement Legis-
lation in the field of public procurement have
equal rights to consider issues within the com-
petence of the Commission for Complaints on
Violations of Public Procurement Legislation
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in the field of public procurement, including in
decision-making.

A member of the Commission for Com-
plaints on Violations of Public Procurement
Legislation in the field of public procurement
may not abstain from voting."

These provisions were previously enshrined
in the Regulations of the Permanent Adminis-
trative Board of the Antimonopoly Commit-
tee of Ukraine for Complaints on Violations
of Public Procurement Legislation, which is
a departmental document of the Antimonopoly
Committee of Ukraine. Now some of them are
enshrined in the law of Ukraine. We emphasize
the prohibition of a member of the Commis-
sion for Complaints on Violations of Public
Procurement Legislation to abstain from vot-
ing. Abstaining from voting will be essentially
a waiver of office duty. There is only one case
when the complaints Commissioner may not
take part in the complaint review and deci-
sion-making:

"The Commissioner for Complaints on Vio-
lations of Public Procurement Legislation, who
is a person related to the subject of the com-
plaint or the customer, may not participate
in the consideration and decision-making on
such a complaint and at the time of considera-
tion and decision-making on such a complaint
must be replaced by another Commissioner for
Complaints on Violations of Public Procure-
ment Legislation, appointed by the Chairman
of the Antimonopoly Committee of Ukraine,
or such a complaint may be referred to another
Commission for Complaints on Violations
of Public Procurement Legislation."

It should be noted that these changes are
a positive step to optimize the process of review-
ing complaints about violations of legislation in
the field of public procurement, but their imple-
mentation, as of today, should be better.

Please note that paragraph 5 of Section II
of the Final and Transitional Provisions states:

«5. The Chairman of the Antimonopoly
Committee of Ukraine within three months
from the date of entry into force of this Law
to prepare and submit to the Verkhovna Rada
of Ukraine a report on the selection and appoint-
ment of Commissioners for Complaints on
Violations of Public Procurement Legislation
and the process of creation Commission (com-
missions) for Complaints on Violations of Pub-
lic Procurement Legislation,"

Although the Law entered into force on
March 4, 2021, as of today, the Commissions for
Complaints on Violations of Public Procure-
ment Legislation have not been established,
and appeals continue to be carried out by panels
composed of State Commissioners of the Anti-
monopoly Committee of Ukraine.
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4. Conclusions

We hope that the selection of staff for
the positions of the Commissioners for Com-
plaints on Violations of Public Procurement
Legislation will be carried out, and the Commis-
sions for Complaints on Violations of Public Pro-
curement Legislation will work in accordance
with the requirements of current legislation.

With the onset of martial law under the res-
olution of the Cabinet of Ministers of Ukraine
"Some issues of defense and public procure-
ment of goods, works and services under mar-
tial law" as of February 28, 2022, Ne 169 (res-
olution of the Cabinet of Ministers of Ukraine
"Some issues of defense and public procurement
of goods, works and services under martial
law", 2022), new features of public procure-

ment were introduced that affected the process
of appealing against violations of public pro-
curement legislation. It was established that
in martial law, defense and public procurement
of goods, works and services are carried out
without the use of procurement and simplified
procurement procedures defined by the Laws
of Ukraine "On Public Procurement” and "On
Defense Procurement”. Accordingly, the appeal
process and the process of reforming the appeal
body slowed down.

Of course, as of today, many processes
related to public administration reform have
slowed down, but with the end of martial law,
the need for reform will become urgent again,
and the need to implement the announced
reforms will be inevitable.
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OKPEMI ITIPOBJIEMHI IIUTAHH ITPABOBOTO PETYJIIOBAHHA
OCKAPJKEHHA Y COEPI ITIYBJTYHNX 3AKYIIIBE/Ib

Anorauis. Mema — 10CJiKeHHS 3MiCTY BHECEHUX 3MiH JI0 TOBHOBayKEHb AHTHMOHOTIOJIBHOTO KOMi-
Tery Ykpainu y cdepi ockapxeHHs my6aiuHIX 3aKyIiBesb Ta 00IPYHTYBAHHST POMO3UIIIH 00 YAOCKO-
HaJIeHHS TIPOIIECY OCKap KeHHSI.

Memoou docnidxncenns. PoboTa BUKOHAHA HA TI/ICTaBl 3araJbHOHAYKOBUX Ta CHEIalbHIX METO/IB
HAyKOBOTO ITi3HAHHSI.

Pesyavmamu. 1IpoanasizoBaHo 3MiCT HOBeJI 10 YNHHOTO 3aKOHO/IABCTBA Ta 3alIPOIOHOBAHI [TPOIIO-
3UIT 010 YIOCKOHAJIEHHS TIPOLIECY OCKapyKeHHs y cepi myOuiuHuX 3aKymiBesnb. Tak, BUSHAYEHO, 110
[PABOBUIA CTATYC YIIOBHOBAKEHOTO 3 PO3IJISILY CKAPT IIPO OPYIIEHHS 3aKOHOAABCTBA Y cepi myOiuHmx
3aKyIiBeJb MPUPIBHIOETHCS 32 GaraThMa CKJIA[HUKAMU JI0 TIPABOBOTO CTATYCY JIEPKABHOTO YIIOBHOBAKE-
HOTO AHTHMOHOTIOJIBHOTO KOMITeTy YKpaiH!: YIOBHOBAKEHUIT 3 PO3IVISLY CKapr MPU3HAYAETHCS HA CiM
POKIB, He € IepKaBHIM CJIy/KOOBIIEM, BIATIOBIAHO 10 aHTUKOPYIIIIHOTO 3aKOHOAABCTBA Ha HHOTO MOIIN-
PIOIOTHCS AHAJIOTIYHI HOPMH, 1110 1 CTOCOBHO JIeP5KABHOTO YIIOBHOBAKEHOTO, MA€ TOM Ke PiBeHb OI/IATH IIpa-
1i. [Ipore okpim, 3BMUaiiHo, pisHuUX cep KOMIIETEHIli BKa3aHNX T0CAA0BUX 0Ci0, CYTTEBOIO BiMIHHICTIO
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iXHBOTO MPABOBOTO CTATYCY € MOPSIOK MPU3HAYEHH i 3BiJbHEHHS YIIOBHOBAKEHOTO 3 PO3IJILY CKapr
PO MOPYIIEHHS 3aKOHOABCTBA Y chepi MyONivHIX 3aKyHiBeb. YIOBHOBAKEHI 3 PO3IIISILY CKapT 1o
HOPYIIEHHS 3aKOHOAABCTBA Y cepi myOIiuHIX 3aKyIiBeIb IIPU3HAYAIOTHCS HA MOCAILY Ta 3BLILHSAIOTHCS
3 mocazu [0J10B010 AHTIMOHOTIONIBHOTO KOMITETY YKpaiHu, TO/I SIK Jiep:KaBHi yITOBHOBaKeHi AHTUMOHO-
TIOJTBHOTO KOMITETY MTPU3HAYAIOTHCS HA TTOCATH Ta 3BITBHSIOTHCA 3 TTocas [Ipesnaentom Yrpainn.

Bucnoexu. 3anpoBaKEHHS TT0CA/IM YIIOBHOBAXKEHOTO 3 PO3IJIS/LY CKapT TIPO TIOPYIIEHHS 3aKOHO/IAB-
crBa y cdepi myOIivHIX 3aKyI1BEb € TO3UTHBHUM KPOKOM 3 PO3BHUTKY [IPABOBOTO PETYJIIOBAHHSI [IPOLECY
OCKapsKeHHsl y 1l cdepi, mpore noTpeGyoTh yIOCKOHAIEHHS Ta PO3BUTKY HOPMHU TIPO [IPABOBUIi CTATYC
Ta MOPSAIOK IIPUHAYCHHST Ta 3BLIbHEHHSI X OCAI0BUX 0OCi0.

KimouoBi cioBa: pehopMyBaHHs CHCTEMH IIPABOBOTO PETYJIIOBAHHS, 3aXUCT €KOHOMIUHOI KOHKYPEH-
11i{, aHTUMOHOIIOJIbHE peryJoBaHHs, Komicist 3 posriisily cKapr 1po 1mopyIIeHHsl 3aKOHOIABCTBA y ce-
pi myGUIiYHAX 3aKyIIiBesb, YIOBHOBAKEHUI 3 PO3IJISILY CKapT 1IPO MOPYIIEHHs 3aKOHOAaBCTBa y cepi
1y 6JIIYHIX 3aKYITiBeEJb.
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