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ANALYSIS OF APPLYING RESTORATIVE JUSTICE
TO JUVENILES IN SOME COUNTRIES

Abstract. The aim of the article is to analyse the application of restorative justice to juveniles in
foreign countries. Research methods. The work is performed using general scientific and special methods
of scientific knowledge: dialectical, historical and legal, formal and logical, methods of hermeneutics,
generalisation, comparison, etc. Results. The article studies the experience of foreign countries in
the context of the introduction of restorative practices in the field of criminal justice. The main goal
of restorative justice is to ensure and protect the rights of juveniles who have committed a criminal
offense, including the right to a prosperous and dignified existence. Refusal or minimisation of criminal
punishment, implementation and effective application of restorative justice are aimed at the realisation
of the interests of both the juvenile offender and society. It is emphasized that mediation can be applied
to persons both at the pre-trial and at the court stage. It can serve as a waiver of the accusation or
a mitigation of punishment. A feature is also the consent of parents or guardians to conduct mediation
in relation to a minor. If the latter requires the presence of legal representatives (guardians, custodians)
during the reconciliation procedure, such participation must be ensured. As for children who have not
reached the age of 15, the participation of such persons in the reconciliation procedure is mandatory
and the consent of the child is not required. Conclusions. Modern ways of responding to juvenile
delinquency in the legal systems of foreign countries are focused on the educational approach, taking
into account alternative methods of working with adolescents who have committed offenses. This model
is called "restorative justice," that is, a process in which in criminal proceedings against juveniles who
have committed offenses, damages may be compensated or otherwise compensated. This can be dialogue,
community service, charity, donations, and so on. Most practices involve mediation (reconciliation)
between the parties through a mediator.
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1. Introduction The purpose of the article is to analyse

Recently, restorative justice has been
spoken of quite frequently. Different coun-
tries of the world call this process in its own
way, but it has the same goal — reconcilia-
tion of the parties. Restorative justice has
been applied for years in criminal proceed-
ings in the developed world, particularly in
juvenile criminal proceedings. This concept
envisages the following actions: dialogue
between the offender and the victim, repa-
rations, public works, donations and many
unique names — “restitution”, “transformative
justice”, “informal justice” etc. At present,
restorative justice has many forms of expres-
sion — mediation, sentencing circles, a confer-
ence of justice and others.

Some aspects of restorative justice were
under study by foreign scholars such as Albert
Eglash, Howard Zehr, John Braithwaite, Chris
Nielsey and others.
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the application of restorative justice to juve-
niles in foreign countries. To achieve this pur-
pose, the following objectives should be accom-
plished: to consider the concept of restorative
justice, which has emerged as an alternative
to classical criminal punishment; to analyse
the application of restorative juvenile justice in
the international arena.

The research methodology includes the use
of general scientific and special methods of sci-
entific knowledge: dialectical, historical-legal,
formal-logical, hermeneutic methods, generali-
sation, comparison, etc.

The scientific novelty is that, relying on
the review of the world practice of restora-
tive justice in respect of juveniles, the stages
of the establishment and development of restor-
ative justice have been identified; the stages
of formation of “restorative” programmes, aimed
at reconciliation of the victim and the offender,
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have been determined; the ways of application
of different forms of justice in such countries as
Austria, Belgium, Finland and Slovenia have
been analysed.

2. Features of restorative justice

The world first heard about the introduc-
tion of restitution in criminal proceedings from
Albert Eglash, a psychologist who worked
with adults and juveniles who had committed
criminal offences. In 1950, Albert argued that
the justice system lacked humanity and effi-
ciency and that alternative, more effective meth-
ods were needed. In the same year, he created
the concept of “creative restitution”, which was
to help the offender find a way to compensate
the victims for the effects of his or her actions
(Eglash, 1958, p.20-34).

Eglash emphasised that creative restitu-
tion has its features: 1) it is a constructive act;
2) it is unlimited; 3) it includes “self-deter-
mined” behaviour; 4) it can have a group basis
(Eglash, 1958, pp. 619-622). That is, restitu-
tion can be described as follows: it is the active
behaviour of the offender, implying reparation
for the damage suffered and establishing pos-
itive contact with the victim. Such activity
increases the offender’s self-esteem, alleviates
guilt and anxiety, and prevents the commis-
sion of new offences (Eglash, 1958, pp. 20-34).
Individual principles of Albert Eglash’s creative
restitution were reflected in further scientific
research and became the basis for the introduc-
tion of restorative justice as such.

In the 1970s, American criminologist How-
ard Zehr first began to talk about alternative
ways to fight crime in the context of restor-
ative justice. In his work Changing Lenses: A
New Focus for Crime and Justice (Howard Zehr,
2005), justice was considered from two perspec-
tives — punitive and restorative, which became
the foundation for the introduction of restora-
tive justice programmes in legal systems (How-
ard Zehr, 2005).

The establishment and development
of restorative justice began in the United States,
Canada, the United Kingdom and New Zealand
in the 1970s. Then a variety of “restorative” pro-
grammes began to form. These are:

1) “Prisoners’ Rights and Alternatives to
Prisons” (1972) — prisoners’ rights protection
and assistance with social reintegration after
serving their sentence;

2) “Conflict Resolution” — a set of cer-
tain methods and principles that provide for
the peaceful resolution of conflicts and are based
on two principles — care for oneself and others;

3) “The Victim-Offender Reconciliation
Program” (VORPs) — holding of meetings to
resolve the conflict peacefully through a media-
tor (Community Justice Alternatives. The Vic-
tim-Offender Reconciliation Program, 2000);

4) “The Victim-Offender Mediation”
(VOM) — similar to the previous, but also used
as an alternative punishment (The Centre for
Justice & Reconciliation. The Victim-Offender
Mediation, 1974);

5) “Family Group Conferences” (FGC) —
also involved family members, friends, acquaint-
ances, etc. This program was applied to juvenile
offenders. This trend is currently being devel-
oped in the context of juvenile justice (Mark
S. Umbreit, 2000, pp. 3-5).

6) Sentencing Circles —aimed at arestorative
system for the offender. It was first introduced
in Brazil, and is now operational in the United
States, Germany, Canada, and the United King-
dom (The Centre for Justice & Reconciliation.
Sentencing Circles).

It should be noted that the above-men-
tioned programmes have marked the beginning
of the development of restorative justice world-
wide. Today, despite criticism from academics,
restorative justice is an effective method of pre-
venting and countering offending.

The implementation of the “restorative”
function, which should bring juvenile jus-
tice to a new level, is important for modern
criminal proceedings in respect of juveniles.
The restorative function is aimed at achiev-
ing a balance in conflict situations between
the victim, the offender and society in
order to restore the “distorted” social status
of the offender. This enables to form elements
of reflection in a juvenile suspect or accused
person and ability to assess his or her unlaw-
ful actions. Moreover, this reduces the length
of the investigation by means of concilia-
tion and compensation, and also reduces
the risk of the criminal justice system effect on
the juvenile. The restorative function makes
it possible to attract the victim to the per-
sonality of the juvenile and to take part in
the programme for his or her resocialisation.

The restorative model of justice is one
of the striking stages in the development
of juvenile justice. The basis of this model
is an enabling environment for the personal
communication of the victim and the offender
and the application of alternative methods
of punishment to the latter. Therefore, restor-
ative justice does not exist without mediation,
which facilitates the process of rehabilitation
of a juvenile offender. We propose to consider
the practice of applying various forms of restor-
ative justice on the example of individual coun-
tries of the world.

3. Restorative justice for minors in some
countries of the world

In Austria, mediation between the offender
and the victim (Tatausgleich) has been legis-
lated since 1988 for juveniles, and since 2000 for
adults. It is one of the ways of exemption from
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criminal liability at the pre-trial or trial stage
(Gombots, 2015, pp. 19-25).

Mediation is usually used by the prosecutor
asaground for refusing to prosecute. Mandatory
requirements for its application are: the offence
must not be grave (or misdemeanour), all cir-
cumstances must be clarified, the maximum
punishment must not exceed five years.

One of the conditions for mediation is
that the offender must be prepared to bear
responsibility for the act. It is also charac-
teristic that the consent of the victim is not
required during mediation with juvenile
offenders. The legal effects of the procedure are
assessed by the prosecutor, but if the offender
and the victim are reconciled, he can drop
the charges (which will be the legal effect).
Therefore, the role of the prosecutor in medi-
ating between the offender and the victim is
crucial. It is up to him to decide whether or not
mediation is meaningful.

For mediation, all cases are referred to
the non-governmental organisation NEUS-
TART, which operates under the supervision
of the Ministry of Justice. Mediators (concilia-
tors) apply different methodological techniques
to each case, and their work is characterised by
close cooperation with prosecutors and judges.

It should be noted that the rate of recidivism
among juveniles after mediation is 15%, while
after court decisions it is 41%. This certainly
demonstrates the effectiveness of the system.
Currently, together with mediation, so-called
rehabilitation conferences are applied to juve-
niles in Austria.

Restorative justice in Belgium began in
the late 1980s. The juvenile justice system in this
country focuses on the education and protec-
tion of juveniles. These positions are expressed
in the Youth Justice Act (The Youth Justice Act,
1965). In general, the modern approach to jus-
tice in Belgium is to help the juvenile to com-
prehend responsibility and to understand that
his or her wrongful acts have violated the rights
of the victim.

Rehabilitation  conferences have also
been used in Belgium (since 2006). They
include many participants, both on the part
of the victim and the offender and representa-
tives of the authorities (police, social workers,
teachers, etc.). Now “circles of reconciliation”
have been introduced on an experimental basis.
Special funds had also been established in some
regions of Belgium to enable juveniles who
had committed offences to pay compensation
to victims. Such funds were allocated only to
juveniles who were unable to make reparation.
The procedure is as follows: the juvenile volun-
tarily works for a limited number of hours. Pay-
ment for his or her work is transferred through
the fund directly to the victim.
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Belgium is the country where restorative
justice (in various forms) is possible at all stages
of criminal proceedings. The gravity of the act
is not taken into account, and the procedure is
available anywhere in the country and financed
by the authorities.

The Finnish experience started that medi-
ation between the victim and the offender on
an experimental basis in 1983 and was used con-
tinuously in the 1990s (Lappi-Seppala, 2015,
pp. 243-266). First, the idea of using mediation
as an alternative to justice in criminal pro-
ceedings (without its application in juvenile
justice) arose. But after a while it began to be
used in different areas of public life such as in
the resolution of conflicts in the family, school,
etc. The basic principles of mediation in crim-
inal proceedings in Finland are: 1) Mediators
are ordinary citizens who have been trained;
2) The basis is Restorative justice ideology;
3) Fully voluntary procedure; 4) It may be
a reason for not charging or mitigating punish-
ment; 5) The nature of the offence committed,
the relationship between the parties and other
factors shall be taken into account; 6) It shall
not apply to “family offences” (domestic
violence) and crimes against juveniles;
7) If the victim is under 18 years of age, media-
tion is prohibited (Ervasti, 2014, p. 26).

In the case of juvenile offenders, mediation
may be applied to them at both the pre-trial
and trial stages. It may serve as a renuncia-
tion or mitigation of a sentence. A specific-
ity is the consent of parents or guardians to
the mediation of ajuvenile. If the latter requires
the presence of legal representatives (guard-
ians, trustees) during the conciliation, such
participation should be ensured. In respect
of children who have not attained 15 years,
the participation of such persons in the recon-
ciliation procedure is compulsory and the con-
sent of the child is not necessary.

Mediation has been conducted in Slove-
nia since 1999. It can be applied in pre-trial
investigation (priority) and in court. It should
be noted that mediation can be applied by
the prosecutor as a ground of exemption from
liability, while mediation is applied by the court
as a punishment in proceedings against juve-
niles (Filip¢ic, 2015, pp. 849-874). At the pre-
trial stage, the prosecutor may apply media-
tion in proceedings against juvenile offenders
only if the penalty is five-year imprisonment
(three for adults). Moreover, as educational
measures, the court may appoint the fulfilment
of certain obligations (“authorised” and “pro-
hibited”). These conditions are provided for
by the Criminal Code and include, inter alia,
the obligation to achieve reconciliation with
the victim (equivalent to mediation) (Filipci¢,
2015, pp. 849-874).
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In addition, the elements of restorative
justice are manifested in actions such as rep-
arations and public works. Compensation may
take the form of forgiveness, payment of a cer-
tain amount, performance of certain gratuitous
works, charity, donation, etc. Public works are
characterised as a way of educational influence.
But a juvenile must consent to such work. At
the pre-trial stage, the duration of the work is
60 hours (within 3 months), and at the trial —
120 hours (within 6 months) (Filipéi¢, 2015,
849-874).

4. Conclusions

Therefore, in the legal systems of foreign
countries, modern ways of responding to juve-
nile delinquency are focused on the educa-

tional approach, taking into account alterna-
tive methods of working with adolescents who
have committed an offense. Most practices
involve mediation (reconciliation) between
the parties through a mediator. Mediators
have the task of removing the juvenile from
the system of punitive proceedings, preventing
the commission of new crimes and gradually
socialising the child. Such programmes are car-
ried out only when the offender has admitted
the illegal act and is willing to make reparation
(in any form). The experience of Belgium in
reconciling the parties, regardless of the grav-
ity of the offence, is noteworthy. Moreover,
the Finnish experience of involving the parents
of a juvenile offender in mediation is valuable.
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AHAJII3 3BACTOCYBAHHA BITHOBHOT'O ITPABOCY 1151
MO0 HENOBHOJITHIX ¥V JEAKNX KPAIHAX CBITY

Anxorauis. Memoto cTaTTi € aHai3 3aCTOCYBaHHSI Bi[HOBHOTO MPABOCY/IS IIOAO HETOBHOJITHIX
y 3apyOikHUX Kpainax. Memoou docaioxncenns. Pobora BUKOHAHA 3 BAKOPUCTAHHSIM 3aralbHOHAYKOBHX
Ta CHeI[iaIbHUX MeTOJ1iB HAyKOBOTO Mi3HAHHSI, TAKUX SIK: [IaJIeKTUIHUH, ICTOPUKO-TIPAaBOBUH, POPMabHO-
JIOTIYHUI, METOIN TEPMEHEBTHKHM, Y3aTaJbHEHHSI, TIOPiBHSIHHS TOIIO. Pe3yavmamu. CTaTTs IpuCBsiuYeHa
BUBYEHHIO ZIOCBiLY 3apyOisKHNX KpaiH y KOHTEKCTI BIPOBAIKEHHs y chepy KPUMIHAIBHOTO CYy0YNHCTBA
BiIHOBHUX TIpakTHK. [010BHA MeTa BiIHOBHOTO IIPABOCY/IIsI CIIPSIMOBAHA Ha 3a0e3IeYeHHs Ta 3aXICT I1PaB
HENOBHOJITHIX, 110 BYUMHUJIN KPUMIHAJIBHO KapaHe JisHHs, 30KpeMa IpaBa Ha OJaromnosyyHe Ta rigHe
icHyBanHs1. BifMoBa Biji 3acTOCYBaHHSI KPUMIHAJILHOTO IIOKapaHHst a0 HOro MiHiMi3allist, BIPOBAKEHHS
Ta epeKTUBHE 3aCTOCYBAHHS BiJIHOBHOTO MPABOCY/S CIIPSIMOBAHI Ha Peasi3aliio sIK iHTepeciB ANTHHU-
[PABOINOPYIIHUKA, TAK 1 CyCIIi/IbCTBa 3araioM. HaroJiommeHo, 1o Mejiiartis Mose 3aCTOCOBYBATUCh JI0 0Ci0
SK Ha JOCYZ0OBOMY, TaK i Ha CyZ0BOMY eTalli. BoHa Moxe cIyryBaTé BiIMOBOIO Bijl OOBMHyBadeHHs abo
K TIOM'SIKITeHHI0 TokapanHst. OcobMMBICTIO TAaKOK € 3rofia 6aThKiB abo OMIKYHIB Ha MPOBEAEHHS Me/lia-
1Iil 0710 HETIOBHOJIITHBOTO. SIKIO ocTanHill BIMara€ MpuCyTHOCT] 3aKOHHUX MPEACTaBHUKIB (OIIKYHIB,
HiKJIyBAJILHUKIB) MiJl Yac IPOBEAEHHS MPOIEAYPH MPUMUPEHHS, TO TaKa y4acTh MOBUHHA OyTH 3a0e3-
nedena. IT[o & crocyerbest miTeld, siki He gocAray 15-piyHOro BiKy, TO y4acTh TaKuX 0cib y mporeaypi
NPUMUPEHHSI € 000B’I3K0BOIO 1 3roau auTuHYU He noTpebye. Bucnosxu. CyuacHi criocobu pearyBaHHs
Ha 3JI0YMHHICTh HEMOBHOJMITHIX y MPaBOBUX CUCTEMaX 3apyOiKHUX KpaiH OpieHTOBaHI Ha BUXOBHUIA TIijl-
XiJl 3 ypaxyBaHHsIM aJlbTePHATHBHUX METOMIB POGOTH 3 MIJIITKOM, AKUIT BAMHUB PABOIOPYIIeHHs. Taky
MO/IeJIb HA3UBAIOTh «BiTHOBHIM MPABOCYISIM> — 11€ TIPOILIEC, IiJI Yac SKOTO Y KPUMiHAJIbHUX TIPOBAIIKEH-
HAX MO0 HETIOBHOJITHIX, AKi BYNHUIN [IPABOMNOPYLIEHHs, 3aBAaHi 30UTKM MOXKYTh OYTH BiIIKOAOBaHI
ab0 KoMeHcoBaHi iHmuM yrHoM. Lle Moske OyTH fiasior, BUKOHaHHS IPOMAJACHKUX POOIT, GarogiiHicTh,
MOKEPTBYBaHHsI TOWIO. BijbimicTs mpakTuk nepexbadae memiaiiio (MPUMMUPEHHS) MK CTOPOHAMH 3a
JIOIIOMOT'OI0 TIOCEPeIHUKA a00 K MejiaTopa.

KimouoBi croBa: mpaBoCyiist, PECTUTYIIis, Meiariist, KOHMIIKT, BiAIMKOAYBaHHs 30MTKiB, HEMOBHO-
JITHIN, TPUMUPEHHS.
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