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PHILANTHROPY IN UKRAINE
DURING MARTIAL LAW

Abstract. Purpose. The article examines the conditions of charitable activities in Ukraine during
unjustified military aggression and the ability of legislation to regulate the provision of charitable assistance.
Research methods. The article is executed by applying the general and special scientific research methods.
Results. Thepaperexaminestheoriginsofthecharitableactivitiesin Ukrainethathavebecomeaninstrument
of national self-identification. Special attention is paid to provisions of the Law of Ukraine «On charitable
activities and charitable organizations», particularly the legislative barriers that impede an effective
provision of charitable assistance. In addition, the possibility of introducing new types of charitable
activities that could effectively complement the activities of the state in the sphere of assistance to victims
of military aggression. Conclusions. It stated that the intentions of legislators to create a favourable
environment for charitable activities affect only the tax relief sphere and eschews the introduction of new
types of charitable activities that could be viable in wartime. In our opinion, to increase the flexibility
of the «third sector» representatives, it is worth abandoning an exhaustive list of philanthropic activities
in the Law of Ukraine «On charitable activities and charitable organizations». Thus, during wartime,
many civil organizations have reoriented from their main activities to assist the army and the victims.
Still, now, this could only be done by amending the organization’s statute, which is not always possible in
wartime conditions. In addition, it is worth exploring the possibility of introducing a new type of charitable
activity, namely percentage philanthropy. Also, due to the growing popularity of donations in the form
of virtual assets, this way of filling the resources of charitable organizations also deserves further research.

Key words: charitable activity, spheres of charitable activity, types of charitable activity.

1. Introduction

The military aggression of the Russian Fed-
eration turned out to be the bifurcation point
that unified the civil society in Ukraine. The
splashing of private charitable giving can be
illustrated by large-scale examples of success-
ful fundraising campaigns (less than in a day,
private fundraisers in Ukraine have raised 30
million hryvnias (nearly 1 million dollars) for
the purchase of a modern aviation complex for
the armed forces). Philanthropy has become
the most efficient way not only to support
armed forces but also to contribute to national
self-determination. To some extent, its growth
may appear to be unanticipated, however, it is
worth noting that the cornerstone of philan-
thropy was laid centuries ago and has become
an integral part of the national culture.

Thus, the origin of philanthropy traditions
in Ukraine is closely linked to the undenia-
bly remarkable period of governing of Volod-
ymyr the Great, who in 988 baptized Kyivan
Rus. During the flourishing period of Yaroslav

© M. Kostiv, 2022

the Wise governance, gradually began to appear
numerous private schools, libraries, and prom-
inent examples of architectural heritage. The
period of glory was interrupted by continu-
ous sieges of Mongol-Tatars and feudal lords,
but the absence of statehood did not affect
the nation’s self-determination. Mostly, further
philanthropists were the patrons of promoting
Ukrainian art and culture, even being the part
of other countries. The beginning of the 20th
century was a landmark for the revival of phi-
lanthropy activities on the territory of Ukraine.

Only during the XIX — early XX century
can be identified such patrons as: Skoropadskyi
Ivan Mykhailovych, the Khanenkos, Tarno-
vskyi Vasyl Vasylovych, the Tereshchenkos,
Kharytonenko Ivan Herasymovych, Konyskyi
Oleksandr Yakovych, the Symyrenkos, Mohyl-
evtsev Semen Semenovych, Lazar Izrailovych
Brodskyi, the Alchevskis, Oleksandr Dany-
lovych Tulchynskyi, who left a huge cultural
mark in the history of Ukraine (Kochyn,
2021, p. 44).
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After the October coup and the establish-
ment of Soviet statehood, the development
of legislation on non-entrepreneurial socie-
ties can range from the flowering of freedom
of association to the actual nationalization
of civil society. For example, according to Art. 6
of the USSR Constitution of 1977 «the leading
and guiding force of Soviet society, the core
of its political system, state and public organ-
izations is the Communist Party of the Soviet
Union». That is why public organizations are
still perceived in society as part (or a neces-
sary element) of the state sector (Kochyn,
2021, p. 44).

At the same time, in European countries,
the non-profit organisational typologies that
emerged from the 1970s display the following
main characteristics:

— they are characterised by productive and
entrepreneurial behaviour: since their aim is the
provision of services to meet needs often not
recognised by public authorities, and not simply
to advocate, they must organise a productive
activity and find the economic resources; since
the beginning, most of the new non-profit or-
ganisations have based their activity on a mix
of resources (donations, volunteers, and public
funds) and are market-oriented,;

— they show a high propensity to innovate
the supply of social services from several points
of view: in the types of services provided, in the
target groups (often the more marginalised) and
in the organisation of services provision (great
attention to active policies and to the empow-
erment of users);

— they pay particular attention to the cre-
ation of new jobs, especially for hard-to-place
people (long-term unemployed youth, for ex-
ample). They stress the local dimension of their
activity, the strong link with a well- defined
community and with its needs (OECD, 2003).

2. Legislative regulation of charitable
activities in Ukraine

After gaining independence in 1991, Ukrain-
ian legislators challenged to create a democratic
and sustainable society, but legislative and cul-
tural «recovering» from a communist regime
to a democratic one is always placed in its own
specific context.

Thus, almost every country in Central
and Eastern Europe guarantees the free-
dom of association in their Constitutions. In
some countries, the freedom of association
extends solely to citizens (Article 20, Consti-
tution of Macedonia; Article 40, Constitution
of Romania), but in others, this right is explic-
itly granted to <«all persons» (Article 2(3)
(), Constitution of Bosnia and Herzegovina;
Article 43, Constitution of Croatia; Article 48,

6

Constitution of Estonia; Article 63, Constitution
of Hungary; Article 58, Constitution of Poland;
Article 29, Constitution of Slovakia). Consti-
tutional frameworks often draw a distinction
between the right to form associations (avail-
able to everyone) and the right to form politi-
cal parties (extended to citizens only) (Rutzen,
2009, p. 12).

The Constitution of Ukraine in Article 36
guarantees citizens the right to freedom of asso-
ciation in political parties and public organ-
izations to exercise and protect their polit-
ical, economic, social, cultural, and other
interests (Konstytutsiia Ukrainy [Constitution
of Ukraine], 28.06.1996).

Further consolidation of that right has been
reflected in the Law of Ukraine «On Associ-
ations of Citizens», 16.06.1992, Ne 2460-XII
(further — Law Ne 2460-XII) («Pro obiednan-
nia gromadian [On Associations of Citizens]»,
1992). However, significant shortcomings
of the Law Ne 2460-XII led to the decision
of the European Court of Justice to the case
«Koretsky and Others v. Ukraine» («Koretsky
and Others v. Ukraine», 2008). The new Law
«On Public Associations» was adopted in 2012
and settled the issues identified in the Koretsky
case («Pro gromadski obiednannia [On Public
Associations]|», 2012).

As for regulation of charitable activities,
in 1997 it was adopted the Law of Ukraine
«On Charity and Charitable Organizations»
Ne 531/97 («Pro blahodiinytstvo ta blahodi-
ini orhanizatsii [On Charity and Charitable
Organizations]», 1997), and the need for con-
stant changes prepared the background for
the Law of Ukraine «On Charitable Activities
and Charitable Organizations», 05.07.2012,
Ne 5073-VI (further — Law Ne 5073) («Pro
blahodiinu diialnist ta blahodiini orhanizat-
sii [On Charitable Activities and Charita-
ble Organizations]», 2012). Law Ne 5073, for
the first time, defined the spheres of charita-
ble activities and its types as well as outlined
the legal forms of charitable organizations.

The Revolution of Dignity in 2014 rad-
ically changed the Ukrainian people’s ideas
of public initiatives, the essence and importance
of self-organization of individuals, as well as
the boundaries of the «third sector». The need
to protect the sovereignty and territorial integ-
rity of Ukraine, ensuring economic and infor-
mation security of state, in accordance with
Part 1 of Art. 17 of the Constitution of Ukraine,
in the situation of implementation of govern-
mental functions, provided an opportunity to
implement the principle laid down in the norm
of the Basic Law of Ukraine — the protection
of Ukraine is the case of the entire Ukrainian
people (Kochyn, 2021, p. 43).
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3. Amendments to the legislation on char-
itable activities due to martial law

Due to the military aggression against
Ukraine, on the 24th of February the decree
«On the imposition of martial law in Ukraine»
Ne 64,/2022 was signed by the President («Pro
vvedennia voiennoho stanu v Ukraini [On
the imposition of martial law in Ukraine]»,
2022). The ongoing unprecedented situation
demanded the reaction from the civil sector in
Ukraine as well as from the international phi-
lanthropists.

Ontheinternational level, it seems the Euro-
pean Union (EU) strategy of providing interna-
tional technical assistance by defining «demo-
cratic conditionality» and reinforcement by
reward is not more relevant in conditions of full-
scale military aggression. Such an approach
has been replaced by a more reactive and clear
stance on providing help to Ukraine, where
people are fighting for democratic values with
their lives. Besides, the commitment of Ukraine
to become a member of the EU reflects its con-
sistent steps since independence which led to
the application for EU candidate status.

At the national level, the government’s
main goal now is to create a favourable environ-
ment for charitable activities in Ukraine. Such
legislative easing as tax exemption of income
tax for charitable assistance provided in favour
of military personnel, internally displaced
persons, or persons living on the territories
affected by military action have been success-
fully enacted by the changes to the Tax Code
of Ukraine, namely by the Law of Ukraine
«On amendments to the Tax Code of Ukraine
and other legislative acts of Ukraine regarding
the validity of the norms for the period of mar-
tial law», 15.03.2022, Ne 2120-IX. Another
no less important step was made regarding
financial monitoring, in the amendments to
the Tax Code of Ukraine it was indicated that
banks are not obliged to establish the ori-
gin of funds (in the amount of 400 thousand
hryvnias and more), which are deposited in
cash by individuals to their account, however
such funds can be used only to help the armed
forces of Ukraine and for humanitarian aid
(«Pro vnesennia zmin do Podatkovoho kod-
eksu Ukrainy ta inshykh zakonodavchykh
aktiv Ukrainy shchodo dii norm na period dii
voiennoho stanu [On amendments to the Tax
Code of Ukraine and other legislative acts
of Ukraine regarding the validity of the norms
for the period of martial law]», 2022).

At the same time, in our opinion, considera-
tion should also be given to some legal impedi-
ments regarding charitable regulation that also
require increased attention to meet the chal-
lenges of wartime.

First, it is worth noting that Article 3
of the Law Ne 5073 establishes an exhaustive
list of the spheres of charity activities, among
them: 1) education; 2) health care; 3) ecol-
ogy, environmental protection and protection
of animals; 4) preventing natural, technological
disasters elimination of their effects, provid-
ing help to people affected by disasters, armed
conflicts and accidents, refugees and individ-
uals in difficult life circumstances; 5) custody
and guardianship, legal representation and legal
assistance; 6) social protection, social welfare,
social services and poverty alleviation; 7) cul-
ture and art, protection of cultural heritage;
8) science and research; 9) sport and physi-
cal culture; 10) human and citizens’ rights;
11) development of territorial communities;
12) development of international coopera-
tion of Ukraine; 13) stimulating the economic
growth of Ukraine; 14) promoting regional,
local and international programs aimed
at improving the socio-economic situation in
Ukraine; 15) increasing the country’s defence
capability and mobilization readiness, protec-
tion of the population in emergency situations
under conditions in peace and martial law
(«Pro blahodiinu diialnist ta blahodiini orhani-
zatsii [On Charitable Activities and Charitable
Organizations|», 2012).

However, the existence of an exhaustive
list of charitable activities spheres, which met
the opposition of many scientists, has already
shown its negative sides. Thus, in martial law
conditions, many charitable organizations had
to refocus on military spending and support for
internally displaced persons. In order to real-
ize it and not lose the non-profit status, these
spheres of activity must be enshrined in the char-
ter of charitable organizations. According to
paragraphs 133.4.2 part 133.4 of Article 133
of the Tax Code of Ukraine, the mandatory
condition for non-profit organizations is to use
their income (profits) exclusively to realize
goals and activities defined by its constituent
documents («Podatkovyi kodeks Ukrainy [ Tax
Code of Ukraine]», 2010).

So far, in the limited operation of the regis-
trations bodies (that are regulated by the Res-
olution of the Cabinet of Ministers «Some
issues of state registration and functioning
of unified and state registers held by the Min-
istry of Justice under martial law», 06.03.2022
Ne 209) («Deyaki pytannya derzhavnoyi rey-
estratsiyi ta funktsionuvannya yedynykh ta
derzhavnykh reyestriv, derzhatelem yakykh
ye Ministerstvo yustytsiyi, v umovakh voy-
ennoho stanu [Some issues of state registra-
tion and functioning of unified and state reg-
isters held by the Ministry of Justice under
martial law]», 2022), it seems more appropri-

1
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ate to amend the tax laws and allow charities
not to change their charter if their assistance
will be directed to the army needs. Further-
more, abandoning the exhaustive list of char-
ity activities and focusing on its principles in
the Law Ne 5073 would help ease the pressure
on state registration bodies, accelerate provid-
ing assistance, and, foremost, promote a deeper
understanding of the charitable activity.

No less significant novelties of the Law
Ne 5073 were to embed in article 5 the types
of charitable activities. In the realities of mil-
itary aggression, the urgent issue is to address
the necessities of target groups reactively
and the most eflicient way is to collect charitable
donations by volunteers. According to article 7
of Law Ne 5073, public collection of charitable
donations is a voluntary collection of targeted
assistance in the form of funds or property. In
the next subparagraphs, it is specified that per-
sons who are exercising such activity to the ben-
efit of charitable organizations should act on
the basis of an agreement on charitable activi-
ties with a charitable organization (paragraph
3, article 7). The same condition is mentioned
in case such activity is carried out to the ben-
efit of other beneficiaries (paragraph article 7)
(«Pro blahodiinu diialnist ta blahodiini orhani-
zatsii [On Charitable Activities and Charitable
Organizations]», 2012).

Nevertheless, in the ever changing reality,
volunteers mainly raise funds for the army’s
needs independently and without concluding
a contract with beneficiaries, which generates
problems related to taxation of such activity
and fraud prevention. From tax legislation,
such revenues are perceived by the State Tax
Service as personal income with the subsequent
accrual of 18% of personal income tax and 1.5%
of the military tax on the received amounts. It
can be assumed that creating a more transpar-
ent mechanism for individual fundraising activ-
ity will be beneficial for both sides (philanthro-
pists and benefactors). Introducing a special tax
regime and verification of such persons with
requirements of publication of further reports
might be the solution to the problem.

Another type of charitable activity that
is actively applied in European countries
but has still not been introduced in Ukraine
is the percentage philanthropy. The central
idea is that taxpayers may designate a certain
percentage of their income tax paid to a spe-
cific non-governmental organization (NGO).
Among the reasons for introducing percentage
legislation, NGOs and governments alike have
emphasized two primary objectives: to increase
resources flowing into the non-profit sector
and to develop a philanthropic culture among

taxpayers. Currently, the following countries
have adopted such a tool: Hungary (1% for
NGOs and 1% for religious organizations from
personal income tax), Poland (1% from personal
income tax), Lithuania (2% of personal income
tax) and Romania (2% of personal income tax)
(Bullain, 2004).

In Ukraine, several attempts were made to
introduce that type of philanthropy in 2010
and in 2015; however, such initiatives were
not supported. In our opinion, launching such
amechanism might also be beneficial for mobiliz-
ing wider support and promoting paying taxes.

Law Ne 5073 also defines such types
of charitable activities as providing charitable
grants and charitable donations. According to
Article 6 of Law Ne 5073, charitable donations
are a transfer of funds, property, or property
rights to the beneficiaries in order to achieve
predetermined goals. A charitable grant is
a targeted aid in the form of currency values,
which must be used by the beneficiary within
the period specified by the benefactor («Pro
blahodiinu diialnist ta blahodiini orhanizat-
sii [On Charitable Activities and Charitable
Organizations]», 2012).

With the growth of charitable donations,
among novelties that have been widely used
by world-known charitable organizations is
the acceptance of charitable donations via
crypto. Some of the world’s biggest charita-
ble organizations — including the Red Cross
and United Way — accept cryptocurrency.

Regarding the Ukrainian legislation
that regulates circulations of crypto, a huge
step forward was made by signing the Law
of Ukraine «On Virtual Assets», 15.03.2022,
2074-1X. The abovementioned law will come
into force only from the date of entry into force
of the amendments to the Tax Code of Ukraine
on taxation of transactions with virtual assets
and the Civil Code of Ukraine. The Law «On
Virtual Assets» has identified virtual assets as
objects of civil rights, in particular, the owner
of cryptocurrencies has the right to own, use
and dispose while the content of such rights
is very limited and includes only the transfer
of ownership. In addition, the Law stipulates
that virtual assets are not a means of payment
in Ukraine and cannot be exchanged for goods
and services («Pro virtualni aktyvy [On Vir-
tual Assets]», 2022).

While the foreign practice shows a ten-
dency to expand the status and ways of using
virtual assets, its legal status in Ukraine is still
very limited. The cryptocurrencies could be
donated, but their use for the purposes of chari-
table organization activities significantly needs
legislation embedding and further research.
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4. Conclusions

Because of military aggression, charitable
assistance became a grass-root tool that helped
defend the country’s sovereignty and contrib-
uted to national self-determination. Nowadays,
to promote charity, the government is trying
to ease its conditions, and accents are mostly
focused on taxation issues. In our opinion, atten-
tion should also be paid to introducing par-
ticular amendments to the Law Ne 5073. First
of all, an exhaustive list of charitable spheres
embedded in the Law Ne 5073 and the necessity
to make a state registration of the amendments
to the statute of charitable organization are
not in line with the urgent challenges of war-
time. Furthermore, abandoning the exhaustive
list of charity activities and focusing on its
principles in the Law Ne 5073 would help ease
the pressure on state registration bodies, acceler-
ate providing assistance, and, foremost, promote
a deeper understanding of the charitable activity.

In addition, there is a need to revise
the norms regulating the activities of private
philanthropists who are exercising public col-
lection of money by themselves. During war-
time, such an immediate response contributed
to addressing the most urgent necessities, but
at the same time, there is a high risk of fraud from
the side of such philanthropists, not to mention
that such revenues should be taxed with per-
sonal income tax. It can be assumed that intro-
ducing a special tax regime as well as a mech-
anism of verification of private philanthropists
with requirements of publication of further
reports might be the solution to the problem.

Among the innovations that could be imple-
mented, special attention should be paid to intro-
ducing percentage philanthropy to mobilize more
comprehensive support for urgent needs. Fur-
ther regulation is also required to create a legal
framework for the procedure of donation and use
of virtual assets by the charitable organizations.
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BJIATOJIIITHA JIAJIBHICTD B YMOBAX BOEHHOTO CTAHY

Awnorauisi. Mema. Y ctarti J0CHIIKYIOThCS YMOBU 3iicHe s 61arofiiiHoi gisibHocTi B YKpaini miz
yac BIiCbKOBOI arpecii Ta CIIPOMOKHICTD 3aKOHOJABCTBA e(DEKTHBHO PEryJIioBaTH HaJaHH OJaroMiitHol
notiomoru. Memoou docaioscenns. I1ij yac 10CiKEHHS] BAKOPUCTOBYBABCS 3araibHUIL Ta Clel[ialbHULL
METOMIN HOCTiKeH s, Pesyavmamu. Y ctarti 10CTKYIOTbCS BUTOKM OJarofiiitol aisibHocTi B Ykpai-
Hi, SIKa HA CHOTO/IHI CTajla IHCTPYMEHTOM HallioHa/IbHOI camoizeHTrdikaiii. OcobuBy yBary npuaiieHo
noJioxkeHHsiM 3akony Ykpaiuu «IIpo Giaroziiiny nistzibHicTb Ta Gmaroiiini oprauisarii» six 05.07.2012
Ne 5073-VI (gani — 3Y Ne 5073-VI), s0kpema 3akoHogaBunM Oap’epam, sKi MeperKkoaxKaoTb eQekTHB-
HOMY HaJIJaHHIO Gmaroziiinoi gomomoru. Kpim Toro, BUB4a€ThCSA MOKIMBICTD BIPOBAIKEHHS HOBUX BH/IIB
GurarofiiiHol AistibHOCTI, AKi MOrIM 6 eDEeKTUBHO JOMOBHUTH AiSIbHICTD JIE€PKABU B YMOBAaX BOECHHOTO
crany. Bucnoexu. 3aznavaerbes, 110 HAMIPH 3aKOHO/ABIIS CTBOPUTH CIIPUATIINBE CePelOBUIIe /st 371iTi-
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BIOCKOHAJIEHHA TOTPeOYE 1 3aKOHOAABCTBO MPO GJIATOMINHY AisIbHICTD, 30KPeMa 1010 BIPOBAIKEHH:I
HOBUX BUIB GJ1aroiiiHoil AisiibHOCTI, sKi MOrJIM 6 O6yTH eeKTUBHIMU I1ij Yac BOeHHOro crany. Ha naury
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MOTH apMil, BHYTPIlIHBO TIepeMitieHm ocobam Toto. IIpote, mo6 He BTpaTuTH cTatyc HenmpruOyTKOBOCTI,
TakKi 3MiHK MaioTh OyTH BHECEHi [0 CTaTyTy OpraHisailii, 0 He 3aBkK/IM € MOKJIUBUM IIiJI YaC BOEHHOTO
crany. Kpim T0ro, Ha Hality [yMKY, CJIiji pO3TJISTHYTH MOKJIMBICTD BIPOBAKEHHS TaKOTO BU/Y OJIaro/iiinol
TISITBHOCTI, K BificoTKoBa (himanTtpormis. Takox y 3B'3Ky i3 mpnitHATTAM 3akony Ykpainu «lIpo BipTy-
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ISSUES OF REFORMING THE APPEALS SYSTEM
IN THE FIELD OF PUBLIC PROCUREMENT

Abstract. The purpose of the article is to investigate and analyze the problems of appeals in the field
of public procurement; formulate proposals to improve the appeal process. Research methods. The
work is performed on the basis of general scientific and special methods of scientific knowledge: formal-
logical, logical-normative, analytical-synthetic, and comparative-legal. Results. There are three groups
of circumstances that are problematic today. The first group is directly related to the definition of the limits
of competence of board members in dealing with complaints. The second group of circumstances
directly concerns the legal status of a bord member, guarantees of ensuring his independence, autonomy,
and protection in the exercise of powers. The third group of circumstances includes the lack of normative
tools to ensure the implementation of board decisions. The article provides ways to overcome these
problems. The article examines the system of organization and experience of foreign, mostly European,
appellate bodies in the field of public procurement and proposes to use their experience for reform in
Ukraine. The introduction of a new category of public positions — the Commissioner for Complaints
on Violations of Public Procurement Legislation — is considered. Thus, it is necessary to determine
the guarantees of its independence and protection in the exercise of powers. The latest changes in
the current legislation of Ukraine regarding the amount of the fee for filing a complaint to the appellate
body are studied, and directions for its improvement are proposed. Conclusions. The existing system
of appeals in the field of public procurement is being reformed, but it is essential to improve legal regulation
by specifying the competence of board members in dealing with complaints, the legal status of a board
member, and guarantees of ensuring his independence, autonomy, and protection in the exercise of powers.
In addition, the available procedure for determining the fee for filing a complaint needs to be changed,
namely, by raising the lower threshold of payment and the introduction of additional financial means —
collateral when considering the complaint in the amount of 1% of the purchase price.

Key words: administrative appeal, Permanent Administrative Board for Appealing Public
Procurement, Commissioner for Complaints on Violations of Public Procurement Legislation, fee for
filing a complaint.
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11-16,

1. Introduction. The Law of Ukraine “On
the Antimonopoly Committee of Ukraine”
(Law of Ukraine "On the Antimonopoly Com-
mittee of Ukraine", 1993) defines the Anti-
monopoly Committee of Ukraine as a body
of appeal in the field of public procurement.
The bodies of the Antimonopoly Committee
of Ukraine have been carrying out the rele-
vant activity since 2010. During this period,
the organizational principles of the the Appeals
Board in the field of public procurement have
changed many times, but as of today there are
some problems that need to be solved. Existing
problems can be divided into three categories.

The first is directly related to the definition
of the limits of competence of board members

© V. Polyukhovych, 2022

when considering complaints. To date, there
are no clear rules on the limits of the com-
plaint, the ability of the Appeals Board to go
beyond the grounds stated by the complainant
and the circumstances specified in the complaint,
to assess the relevance and admissibility of evi-
dence. There are no provisions stating that no
evidence has a predetermined force for the Per-
manent Administrative Board, and members
of the Board have the right and must evaluate
the evidence provided by the parties according
to their inner conviction based on comprehen-
sive, complete, and objective consideration of cir-
cumstances of the case amidst the appeal process.

The second group of circumstances directly
concerns the legal status of a board member
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and guarantees of ensuring his independ-
ence, autonomy, and protection in the exercise
of powers.

The third group of circumstances includes
the lack of normative tools to ensure the imple-
mentation of board decisions.

The consequence of the above gaps in legal
regulation in the area concerned is the forma-
tion of practices based on precedents of previous
decisions, the creation and application of cus-
toms in cases; such customs are often not based
on legal principles, but based on the worldview
of individual members of the Board and une-
qual application of current legislation depend-
ing on the composition of the board. The lack
of norms to ensure the independence, autonomy
and protection of a member of the Permanent
Administrative Board for Appealing Public
Procurement often results in excessive formal-
ism, rigidity in assessing the evidence and cir-
cumstances of the case, which negatively affects
the ability to make decisions on their own. The
lack of normatively established tools to ensure
the implementation of board decisions gives rise
to the practice of non-compliance with its deci-
sions and the lack of appropriate means of pun-
ishment for inaction.

All  this creates some chaos in
the decision-making process on complaints
and, accordingly, the formation of the Board
practice, and often makes it impossible for
the parties to the appeal process — complain-
ants and customers — to plan their purchase
work reasonably and in a consistent manner.
After all, an essential component in the prepa-
ration of tender documents is that customers
take into account the practice of the Perma-
nent Administrative Board to Appeal Public
Procurement to ensure the rights of partici-
pants and minimize the circumstances that
may be grounds for appeal.

2. Reforming the organizational frame-
work for appeals in the field of public pro-
curement. One of the possible ways to solve
the mentioned problems should be enshrined
in the Law of Ukraine "On the Antimonopoly
Committee of Ukraine" to determine the legal
status and powers of the Commissioner for
Complaints on Violations of Public Procure-
ment Legislation, guarantees of its independ-
ence and protection in the exercise of powers. It
is also necessary to amend the Law of Ukraine
"On Public Procurement” (Law of Ukraine “On
Public Procurement”, 2015) and determine
the provisions concerning the limits of the com-
plaint, the procedure for assessing evidence,
their relevance and admissibility, decision-mak-
ing algorithms depending on the positions
and arguments of the parties, change their posi-
tion or arguments, etc.
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The organizational principles of the appeal
in the field of public procurement should be
the subject of the legislator’s attention. The cur-
rent appeal mechanism, at the center of which
is a Board consisting of State Commissioners
of the Antimonopoly Committee, is an obvious
anachronism, and in its functionality does not
meet both modern requirements for the appel-
late body and foreign practice in this area
of public relations.

First of all, the problem is that State Com-
missioners who, following the Law of Ukraine
"On Public Procurement” are part of the Per-
manent Administrative Board for Appealing
Public Procurement, concurrently perform
a large amount of authority for the position
provided for in Art. 16 of the Law of Ukraine
"On the Antimonopoly Committee of Ukraine".
In essence, proceeding from the content of this
article of the Law, the performance of duties
of a member of the Permanent Administrative
Board for Appealing Public Procurement is
an additional authority to the main function
of the State Commissioner. However, based
on the practice of the Permanent Administra-
tive Board for Appeals Public Procurement in
recent years, since the introduction of electronic
document management in the field of appeals
against public procurement and the option
to file complaints online, the workload has
increased several times, and work for the Board
became the main component of their employ-
ment. Moreover, the meetings of the permanent
board last from 10 am to 8, 10, 12 pm with short
breaks. As a result, the staff of the Department
for Appeals in the Field of Public Procurement
works almost around the clock, fully ensuring
the preparation of materials for board oper-
ation and the corresponding document flow.
At the same time, the meetings of the Perma-
nent Administrative Board for Appeals Public
Procurement continue with the participation
of invited complainants, customers, third par-
ties, who often leave the meeting room at mid-
night. It is clear that under such conditions
there is a gross violation of labor law. In general,
for those who have not faced these realities, it is
difficult to imagine that such a state of affairs is
possible in the functioning of the highest state
body in the European state of the XXI century,
which declares a steady movement Union.

Objectively, under such conditions,
the State Commissioners no longer have
the time or physical ability to perform their
basic functions in office, provided by law.
The number of State Commissioners remains
unchanged due to the growing number of their
activities and is nine, taking into account
the position of the Chairman of the Commit-
tee. All this leads to the adoption of impor-
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tant decisions for the Antimonopoly Com-
mittee of Ukraine without a thorough study
and analysis of their content, which certainly
has a negative impact on the quality of the body
as a whole. In this regard, it is worth mentioning
that the function of appeals in the field of public
procurement was included in the competence
of the Antimonopoly Committee of Ukraine
only in 2010, i.e., 18 years after its establish-
ment, and is not an integral part of competence
of the Antimonopoly Committee of Ukraine in
its legal nature, and mainly due to the produc-
tion need to find an organizational solution to
the problem of ensuring the appeal procedure in
the field of public procurement. The fact is that
the competence of the Antimonopoly Com-
mittee of Ukraine is to ensure state protection
of economic competition, based on the tasks
of the Antimonopoly Committee of Ukraine
in Art. 3 of the Law of Ukraine "On the Anti-
monopoly Committee of Ukraine". However,
in the process of reviewing complaints about
public procurement procedures, there are many
circumstances that are not covered by the func-
tion related only to the protection of economic
competition. This includes the organization
of the procedure, participation forms, features
of preparing both tender documents and bids,
etc. The competence of the AMCU, in accord-
ance with the content of its powers, is to eval-
uate the documentation and decisions of tender
committees only to ensure equal opportunities
for competition of participants, when there are
other technical, organizational, and legal issues
of this process that are not directly related to
competition. and is often the subject of appeal.

This indicates the need for organizational
and personnel separation of the function
of appeal in the field of public procurement
from the AMCU activities and the establish-
ment of an independent body of appeal. Most
countries of the world have experienced this
path, and it proved its effectiveness, in contrast
to the affiliation of the appellate body within
the competition authority, which exists only in
a few countries.

3. The system of organization in the field
of appeals against public procurement in
the European Union. Here are some examples
from the practice of the European Union. In
most EU countries, there is a system for appeal-
ing public procurement procedures before
the conclusion of the contract, which provides
as a first instance a special body to deal with rel-
evant complaints. However, in some EU mem-
ber states, there is no special body to assess pub-
lic procurement: these functions are entrusted
to administrative and civil courts. In Belgium,
France, Ireland, Lithuania, the Netherlands,
Sweden, and the United Kingdom (now with-

drawn from the EU), the evaluation of public
procurement decisions is an exclusive function
of courts of general jurisdiction. In Portu-
gal, public procurement disputes are heard by
administrative courts; in Ireland, Lithuania,
the Netherlands, Sweden and the United King-
dom — by civil courts; and in France and Luxem-
bourg — by both administrative and civil courts.
The Finnish Commercial Court specializes in
public procurement but also deals with other
sections of economic law. In Denmark, both
the special body and the court can be the first
instance to deal with complaints about public
procurement procedures.

In other countries, there is a special body to
deal with complaints about public procurement
procedures. Here are their names according to
the countries: Austria: Federal Public Procure-
ment Bureau and regional institutions; Bulgaria:
Commission for Protection of Competition;
Cyprus: Bid Evaluation Bureau; Czech Repub-
lic: Office of Competition Protection; Denmark:
Public Procurement Complaints Committee,
Competition Bureau, Agency under the Minis-
try of Economic and Commercial Affairs; Esto-
nia: Public Procurement Office; Germany: 17
public procurement chambers; Hungary: Public
Procurement Council and its special subdivision
Arbitration Committee; Latvia: Procurement
Supervision Bureau; Malta: Complaints Com-
mittee of the Department of Contracts; Poland:
Public Procurement Office; Romania: National
Council for the Settlement of Legal Disputes;
Slovakia: Public Procurement Office; Slove-
nia: National Commission for the Evaluation
of Public Procurement Contract Procedures. As
we can see from the mentioned countries, only
in Bulgaria, the Czech Republic, and partly in
Denmark, a special body for reviewing com-
plaints about public procurement procedures
is a public body with powers to protect com-
petition. In our opinion, the above shows that
the function of reviewing complaints about
public procurement procedures is not necessar-
ily related to the performance of functions to
ensure the protection of competition.

3. Introduction of new positions in the field
of appeal. With the establishment of an inde-
pendent appellate body, the above issues related
to the legal status of complainants, the content
of their powers, the subject of the complaint
and the scope of the complaint, as well as many
other organizational issues to be resolved in
the functioning of the Permanent Administra-
tive Board for Appeals Public Procurement
in the AMCU system are one that complicate
the process of appealing public procurement
and the procedure for their consideration, given
the volume and number of complaints received
by the Board. At the same time, a mechani-
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cal increase in the number of Boards within
the AMCU can only be a temporary means
and willnotlead to qualitative changesin the pro-
cess of appealing against public procurement.

With the adoption of the Law of Ukraine
"On Amendments to Certain Laws of Ukraine
on the Powers of the Antimonopoly Committee
of Ukraine in Public Procurement” as of Feb-
ruary 5, 2021 Ne 1219-1X (Law of Ukraine "On
Amendments to Certain Laws of Ukraine on
the Powers of the Antimonopoly Committee
of Ukraine in the Field of Public Procurement”,
2021) introduced the positions of Commis-
sioner for Complaints on Violations of Public
Procurement Legislation that is a thorough
step towards the development of adequate staff-
ing of the grievance procedure. In our opinion,
the most adequate measures would be the com-
plete separation of the public procurement
appeal function from the AMCU activities.
However, as of today, neither the legislature
nor the executive branch is financially and men-
tally ready for such decisive steps. At the same
time, we believe that the introduction of a new
position within the AMCU - the Commis-
sioner for Complaints on Violations of Public
Procurement Legislation — will significantly
reduce the workload on government officials.
Therefore, it should be considered to reduce
the number of the latter. We believe that it
would be optimal under such conditions to
reduce the number of state commissioners to
seven, while maintaining a quorum for holding
five meetings of the AMCU.

4. The issue of payment for filing a com-
plaint. Another important issue that affects
the number and quality of complaints received
by the appellate body in the field of public
procurement is the cost of the appeal, namely,
the amount of the fee for filing a complaint. For
a long time, from August 2010 to April 2020, in
Ukraine, there was a rule that provided a fixed
fee for filing a complaint, as follows: 5 thousand
hryvnias — in case of appeal against the proce-
dure of public procurement of goods or services
and 15 thousand hryvnias — in case of appeal
against public procurement of works. At the time
of the adoption of the Resolution of the Cabinet
of Ministers "On establishing the fee for fil-
ing a complaint in accordance with Article 18
of the Law of Ukraine” On Public Procure-
ment" as of July 28, 2010 Ne 773 (Resolution
of the Cabinet of Ministers "On establishing
the fee for filing a complaint in accordance with
Article 18 of the Law of Ukraine” On Public
Procurement”, 2010), these amounts were quite
significant, and the number of complaints were
relatively small as the complainant was forced
to approach the process responsibly and was
interested in drafting a high-quality complaint
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to justify the costs incurred in preparing
and reviewing it. However, the 2017 introduc-
tion of the procedure for submitting complaints
on public procurement procedures to the appel-
late body through the electronic procurement
system and taking into account the current
hryvnia exchange rate led to a shaky increase in
complaints, the quality of which also decreased.

Thus, the above-mentioned cases of violation
of labor legislation regarding the time of con-
sideration of complaints by the AMCU board
were caused by a sharp increase in the number
of complaints. It has become common practice
for complainants to manipulate the process
of appealing against public procurement, which
evolved into a means of unfair competition but
which cannot be punished in the manner pre-
scribed by law. Complaints were often filed in
order to delay the procurement process, create
artificial barriers for competitors, and prevent
the procurement within the deadlines of the rel-
evant budget period. Under such circumstances,
the increase in the fee for the complaint became
an urgent need. However, there is a need not
only to increase the fee for filing a complaint but
also to introduce other approaches to its forma-
tion. But only in 2020, the Cabinet of Ministers
of Ukraine adopted a resolution "On estab-
lishing the amount of the fee for filing a com-
plaint and approving the Procedure for making
the fee for filing a complaint to the appellate
body through the electronic procurement sys-
tem and its return to the appellant” as of April
22,2020, Ne 292 (resolution of Cabinet of Min-
isters of Ukraine "On establishing the amount
of the fee for filing a complaint and approv-
ing the Procedure for making the fee for fil-
ing a complaint to the appellate body through
the electronic procurement system and its
return to the appellant”, 2020), which provides
new approaches to the formation of the fee for
filing a complaint. The lower threshold of the fee
for filing a complaint is UAH 2,000, but in some
cases the percentage of the fee for filing a com-
plaint from the expected value of the subject
of procurement and, at the same time, setting
its upper limit is provided. This is a more pro-
gressive approach to the formation of the fee
for filing a complaint, but the use of a lower
threshold amount of 2000 UAH is inadequate
to the economic realities of today. If in 2010,
UAH 5,000 in the case of appealing the proce-
dure of public procurement of goods or services
amounted to more than $ 600, and UAH 15,000
in the case of appealing the procedure of public
procurement of works amounted to more than
1800 US dollars, then 2000 UAH, it is currently
less than 100 US dollars. Even taking into
account the crisis in Ukraine’s economy, this
amount is not in line with the economic capa-
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bilities of participants in procurement proce-
dures. In our opinion, in addition to increasing
the lower threshold value of the fee for review-
ing complaints to a minimum of 15 thousand
UAH, it is advisable to introduce an additional
financial means — collateral — when considering
a complaint in the amount of 1% of the purchase
price. If the application is granted, the deposit
is returned to the applicant. In case of rejec-
tion of the application or recognition of it as
unfounded, pledge is sent to the state budget.
Of course, the complaint fee is not refundable
under any circumstances. Perhaps such bail
should not apply to all types of procurement,
but only to some of the most significant and rel-
evant to Ukraine's economy procurement to
encourage complainants to take a responsible
approach to complaints and prevent manipula-
tion of the appeal process.

By the way, such a tool is available in some
European countries, and the practice of its use
shows the expediency of application in public
procurement appeal procedures in Ukraine.

5. Conclusions. The introduction of a new
AMCU body, the Commissioner for Com-
plaints of Violations on Public Procurement
Legislation, is a positive step in reforming
the public procurement appeal system. How-

ever, it is necessary to enshrine in the Law
of Ukraine "On the Antimonopoly Committee
of Ukraine" rules for determining the legal sta-
tus and powers of the Commissioner for Com-
plaints on Violations of Public Procurement
Legislation, guarantees of its independence,
and protection in the exercise of powers. It is
also important to amend the Law of Ukraine
"On  Public  Procurement”  concerning
the scope of the complaint, the procedure for
assessing evidence, their relevance and admis-
sibility, decision-making algorithms depending
on the positions and arguments of the parties,
change their position or argument, etc.

Changing the fee for filing a complaint is also
a positive reform, but it is imperfect. It is inad-
equate to leave the lower payment threshold
of UAH 2,000. We also propose the introduc-
tion of additional financial means — collateral —
when considering a complaint in the amount
of 1% of the purchase price. If the application
is granted, the deposit is returned to the appli-
cant. In case of rejection of the application or
recognition of it as unfounded, pledge is sent to
the state budget.

Suchatoolisavailbelinsome European coun-
tries, and the practice of its use shows its feasi-
bility in public procurement appeals in Ukraine.
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COMMUNITY POLICE OFFICER AS AN OBJECT
OF DOMESTIC AND FOREIGN ADMINISTRATIVE
AND LEGAL RESEARCH

Abstract. Purpose. The purpose of the article is to study the objective, tasks and specificities
of implementing the project “Community Police Officer”, as well as to reveal the organisational legal
support for the activities of the community police officer. Methodology. The article comprehensively
analyses the project “Community Police Officer”. The concept of a community police officer is defined,
as well as the prerequisites to the initiation of a community police officer are revealed. For example,
the main prerequisites for the institution of a community police officer in Ukraine were: the growth
of socially dangerous and socially harmful behaviour in society and, as a result, the growth of criminal
and administrative offences, the existence of an appropriate legislative basis, adequate logistical
and financial resources, raising public awareness of the importance and value of local self-government,
as well as the factor of law and order in civil society. The main legal regulations governing the activities
of the Community Police Officer are analysed. It is studied that, as a member of the Council of Europe,
our State is bound to comply with international human rights standards under universally recognised
international legal guarantees established in relevant international law, and to create internal guarantees
for their implementation. It is revealed that the specificity of the project “Community Police Officer” is
the emphasis on the introduction of a qualitatively new and meaningful format of police work, in which
the needs of the community and the local population should be prioritised. The task of the national
project “Community Police Officer” is to make a law enforcement officer functionally and procedurally
independent. He or she shall be the first to whom people facing wrongdoing will come, and the first
to prevent criminal actions in an accountable territory. Results. The success of democratic reforms in
Ukraine cannot be achieved without proper legal regulatory framework and the practical functioning
of law enforcement bodies, one of the most important tools to make a real and effective impact on the level
of offences and the maintenance of public order in our country. Decisive actions to combat crime will not
dramatically improve the situation unless the efforts of law enforcement bodies, in particular the police,
are widely supported by the population. Therefore, the focus should be on the activities of district police
officers as direct representatives of the police in the service, close partnership with the public on the basis
of the principles of trust. The level of trust of an ordinary citizen of Ukraine in the activities of a district
police officer is a basic and determining criterion for the work of the entire National Police. The reform
of the Ministry of Internal Affairs bodies in general and the service of district police officers in particular
was intended, on the one hand, to address issues of adaptation to the new conditions of their organisational
structures and, on the other hand, to consolidate appropriate reforms, new tasks and functions
of legislation in force. One of the trends of the reform is the launch of a pilot project “Community
Police Officer”, aimed at uniting law enforcement officers and residents of an amalgamated territorial
community. According to law enforcement officials, this should improve the quality of communication
and police services. The new legal framework for community police officers should significantly improve
the enforcement of law and order in the newly established (as a result of the reform of decentralisation)
amalgamated territorial communities, which determines the relevance and choice of the topic of this study.
Conclusions. Therefore, the main objective of the project “Community Police Officer” is to ensure close
cooperation between the police and the local community, to focus on the activities of the police, especially
on the needs of the society. The task of this project is to make a law enforcement officer functionally
and procedurally independent. He or she shall be the first to whom people facing wrongdoing will come,
and the first to prevent criminal actions in an accountable territory.

Key words: community police officer, National Police, task of community police officer, project,
Community Policing.
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1. Introduction

The Constitution establishes the obliga-
tion of the State to protect the life and health
of citizens and to ensure the inviolability of their
rights, freedoms, legitimate interests and prop-
erty. To that end, Ukraine has established law
enforcement bodies to maintain law and order
and protect public and State interests.

Furthermore, one of the main and impor-
tant tasks of local self-government bodies is
to protect the rights, freedoms and legitimate
interests of each member of the territorial com-
munity, to affirm the rule of law and legality in
a certain territory (Law of Ukraine On Local
Self-Government in Ukraine, 2019).

Uniting the interests of the police
and the territorial communities to strengthen
law and order to increase the trust of Ukrainian
citizens, a project “Community Police Officer”
has been launched. It provides for a new for-
mat of police performance. The project was ini-
tiated by the National Police of Ukraine with
the support of international partners (Bezpal-
ova, 2020, p. 13).

That is, the police will provide new services
to the population, as citizens of Ukraine are dis-
satisfied with the level of their social protection,
aswell as the provision of administrative services
by both the National Police and private services
in general, as evidenced by numerous surveys.

Therefore, the project “Community
Police Officer” is the next step in the reform
of the National Police. Its main objective is
to provide each territorial community with
an officer who will not only work in the commu-
nity but will also live there.

2. Legal and regulatory framework for
activities of the National Police of Ukraine

The key legal regulations on the activities
of community police officers should be the fol-
lowing: the Constitution of Ukraine (Consti-
tution of Ukraine, 1996), the Laws of Ukraine
“On the National Police” (Law of Ukraine on
the National Police, 2015), “On Prevention
and Counteraction to Domestic Violence”
(Law of Ukraine on Prevention and Coun-
teraction to Domestic Violence, 2017), “On
Administrative Supervision of Persons Released
from Prisons” (Law of Ukraine on Admin-
istrative Supervision of Persons Released
from Prisons, 1994), “On the Participation
of Citizens in the Protection of Public Order
and the State Border” (Law of Ukraine on
the Participation of Citizens in the Protection
of Public Order and the State Border, 2000),
other legislative acts of Ukraine, legal regulations
of the Ministry of Internal Affairs of Ukraine.

Order 650 of the Ministry of Inter-
nal Affairs of Ukraine of July 28, 2017 “On
approval of the Instruction on the organisation
oftheactivities of district police officers” defines

18

the tasks, trends and features of the organi-
sation of activities of district police officers
(Order of the Ministry of Internal Affairs
of Ukraine On approval of the Instruction on
the organisation of the activities of district
police officers, 2017).

The rules for joint projects, programmes
and activities meet article 11 of Law of Ukraine
“On the National Police” (Law of Ukraine on
the National Police, 2015) (Interaction with
the population on the basis of partnership), pro-
viding for that the activities of the police are
carried out in close cooperation with the popu-
lation, territorial communities and public asso-
ciations on the basis of partnership and aimed
atmeeting theirneeds. Article 18 of the European
Code of Police Ethics of 2001, which is based on
partnership and is designed to meet their needs,
stipulates that police officers shall be organised
in such a way as to facilitate a strong police com-
munication with the public and, where appropri-
ate, other bodies, local communities, non-gov-
ernmental organisations and other members
of the public, in particular ethnic minorities.

As a member of the Council of Europe, our
State is bound to respect international human
rights standards under universally recognised
international legal guarantees established in
relevant international law and to create internal
guarantees for their implementation (Shadska,
2018, p. 15).

According to the National Police of Ukraine,
a police officer should become a full represent-
ative of his or her society, which in turn will
provide part of the financial support for his or
her work, entailing his or her accountability not
only to the leadership, but also to the very com-
munity (Official site of the National Police).

The project aims to provide professional
police services in small towns, implying not
only response to the commission of an offence
but above all the safety and security of the com-
munity, meeting its needs.

It should be noted that the main innovation
is that if the community police officer becomes
a full representative of own community (it will
be part of the financial support of its work), he
or she will be accountable not only to the head
of the local police body, but also to the very
community.

Under the basic principles, the activities
of the National Police are carried out in part-
nership with the population, regional communi-
ties, and voluntary associations and are aimed
at meeting their needs.

In order to determine the causes and/or
conditions of violations, the service activities
of law enforcement bodies and departments are
planned taking into account the characteristics
of the region and the problems of the territorial
communities (Hlukhoveria, 2017, 147).
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The National Police cooperates with
the public by developing and implementing
joint projects, programmes and measures to
meet the needs of the population and to enhance
the effectiveness of its tasks. Cooperation is
aimed at identifying and addressing problems
related to policing and the use of modern meth-
ods to improve its performance. This body sup-
ports legal education programmes, promotes
legal knowledge in educational institutions,
the mass media, etc. (Sokurenko, 2017, p. 154).

3. Community police officer as a trend in
interaction of the National Police of Ukraine
with the public

The project “Community Police Officer”
provides fundamentally new approaches to
the implementation of the above-mentioned
tasks by the police and provides for the expanded
competence of the police in the investigation
of criminal offences, control of firearms circula-
tion, preventive work with children, prevention
and combating of domestic violence. The latter
two are essential, given the realities of the pres-
ent (Chumak, 2018).

This has led to the modernisation
of the instruments of interaction between
the local population and the police, with the aim
of achieving the common goal of ensuring public
order and security at the regional level, oriented
towards the needs of the citizens.

The “Community Police Officer” is not new
for our country, since the concept of Commu-
nity Policing has been introducing in Ukraine
for several years, the content of which was
the implementation of law enforcement activi-
ties focused on the needs of the local commu-
nity. According to foreign scholars, Community
Policingisa policy and strategy aimed at achiev-
ing more effective and efficient control over
criminal offences, decrease in fear of criminal
wrongdoing, improvement of the quality of life
and legitimacy of the police by relying on com-
munity resources to change the conditions that
lead to criminality (Kononets, 2019, p. 231).

The specificity of this concept is that Com-
munity Policing is a model of “proactive police
activity”, focused on the prevention of offences
in cooperation with the local community, as
opposed to “reactive police activity”, oriented
towards responding to offences already commit-
ted (Bezpalova, 2020, p. 16).

Within the framework of the project “Com-
munity Police Officer” provision of effective
support by the local self-government body
and the population for the activity of the police
is aimed at increasing the general level of law
and order in the localities of community, protec-
tion of life, health, honour and dignity of the pop-
ulation, prevention of crime and an integrated
approach to security issues (Shadska, 2018, p. 54).

Therefore, it should be noted that the first
steps towards the development of a new tool
for preventive actions by the police, using
the capacities of the local community, have
already been introduced in Ukraine.

A specificity of the project “Community
Police Officer” is the emphasis on the intro-
duction of a qualitatively new and meaning-
ful format of police work, in which the needs
of the community and the local population
should be prioritised.

It is expected that such permanent contact
will be ensured not only by the police officer’s
work in the territorial community concerned,
but also by his or her very residence there.

That is why, when a police officer becomes
a full-fledged representative of a particular
community, is concerned in its problems, com-
municates with its residents and helps them, it
will enable the police to meet the expectations
of community.

The interrelation between the police
and community must be aimed at ensuring
quality living conditions, safety, and quality
response to any situation, allowing people to
feel confident and safe.

The main objective of the project is to
ensure close cooperation between the police
and the amalgamated territorial community
and to focus police activities on the needs
of the community.

The task of the national project “Commu-
nity Police Officer” to make a law enforcement
officer functionally and procedurally independ-
ent. He or she shall be the first to whom people
facing wrongdoing will come, and the first to
prevent criminal actions in an accountable ter-
ritory. Moreover, this territory will be limited
to only one district where the law enforcement
officer lives, and not visits, as most district
police officers, now and then (Hlukhoveria,
2017, p. 14).

In short, such an officer should become
an integral part of the very community. In
doing so, he or she will be accountable not only
to the police leadership, but also to the public,
recommendations thereof will be considered in
the further extension of the officer’s contract, as
well as in decisions on his or her incentives or
punishment.

Motivated and virtuous persons with
at least two years of work experience, a diploma
of higher education and a driver’s license can
become officers of the territorial community.

Persons in this position should be independ-
ent and responsible, open and communicative,
capable of critical thinking and able to resolve
conflicts.

The basic stages of the project “Community
Police Officer” can be defined as follows:
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1) Establishment of cooperation through
appropriate information campaigns with amal-
gamated territorial communities to assess
the capabilities of each community, with
the subsequent signing of a memorandum;

2) Selection of candidates for community
police officers from the serving police officers
(preference is given to district police officers
with first-hand experience in dealing with
the local population);

3) Training of selected candidates in spe-
cially designed courses of up to 2.5 months
involving foreign experts;

4) Organisation of the service of community
police officers, during which, first, the policeman
gets acquainted with the community, the very
work on the implementation of common pro-
jects with the unified territorial community is
planned and reported to the latter;

5) Monitoring by the National Police (reg-
ular effectiveness evaluation) and community
opinion polls by international experts (Hluk-
hoveria, 2017, p. 16).

The project provides for that the policeman
will work closely with the residents of his or her
district and pay attention to their needs. 80-90%
of police work time is spent in the community. He
or she is accessible to the public, knows the resi-
dents of the district under service, their problems
and provides quality police services.

In the selection of police officers, the focus
should be on certain criteria, such as ability to
deal with community issues; motivation and ser-
vice to the community interests; virtues; critical
thinking; ability to make independent deci-
sions; ability to argue own position and conduct
analytical work (Kononets, 2019, p. 230).

It is also important to assess the perfor-
mance of a community police officer from
the perspective of a number of projects imple-
mented with the local community to ensure
public order and safety of the local population,
indicators of the decline/increase in crime
within a specific amalgamated territorial com-
munity and the content of preventive activities
carried out in this direction.

Therefore, the project “Community Police
Officer” is a qualitatively new police service

for rural, township and small towns, which is
planned to implement in certain basic stages
for the purpose of clear organisation, training
and effective functioning of this project.

4. Conclusions

This work, aimed at studying the objective,
tasks and specificities of implementing the pilot
project “Community Police Officer”, as well as
revealing the organisational legal support for
the activity of the community police officer, rely-
ing on a review of the relevant scientific litera-
ture and the legislative framework on the topic
of the study, allows concluding the following.

The main prerequisites for the institution
of a community police officer in Ukraine were:
the growth of socially dangerous and socially
harmful behaviour in society and, as a result,
the growth of criminal and administrative
offences, the existence of an appropriate legis-
lative basis, adequate logistical and financial
resources, raising public awareness of the impor-
tance and value of local self-government, as well
as the factor of law and order in civil society.

The main objective of the project “Com-
munity Police Officer” is to ensure close coop-
eration between the police and the local com-
munity, to focus on the activities of the police,
especially on the needs of the society.

To sum up, the concept of acommunity police
officer is a salaried officer of the National Police
who, like other police officers, is entitled to social
security and benefits. In addition, the National
Police of Ukraine provides him or her with
uniforms, service firearms, special means,
a breast camera and a tablet. Under the project,
the National Police will also be able to provide
a public order vehicle (subject to funding).

The community police officer aims to
quickly address the security needs of his or
her territorial community. The community
police officer is not a municipal police officer
but remains a part of the staff of the local
police body, which monitors the legality of his
or her decisions. At the same time, he or she
is accountable to community regarding its
security. For the permanent presence of a com-
munity police officer on the territory (ATC),
a communal office shall be equipped.
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MOJIIENCBKUIT O®IIEP TPOMAJIN IK OF’€KT BITYUN3HAHUX
TA SAPYBIZKHUX A/IMIHICTPATBHO-ITPABOBUX JOCJIGKEHD

AHorauis. Mema. MeToio cTarTi € JOCTI/UKEHHST METH, 3aBIaHb Ta 0COOJMBOCTEN BIIPOBA/IKEHHST
npoekty «ITominelicbkuii oimep rpoMaii», a TaKoK BUCBITJIEHHS OpraHisaliiiHO-IpaBoBoro sabesre-
YeHHsI isIbHOCTI ToJTieiichkoro odinepa rpomaan. Memodonozia. Y crarti NpoBeAeHIN KOMILIEKCHUIT
anaiiz mpoexty «Ilomineiicbkuit odirep rpomans. Hajano BusHaueHHs MOHSTTS «HOJIEHChKUT oditiep
TPOMaZIN», @ TAKOK 3'sICOBAHO TIEPEyMOBH 3aTIPOBA/KEHHS MOJIiTIeHICbKOTO odiliepa TpoMain. 30KpeMa,
OCHOBHMMH TI€PelyMOBAMHU BIPOBA/KCHHS B YKPAiHi iHCTUTYTY HOJIIIEHCHKOTO 0diliepa rpoMajin CTaIu:
3POCTaHHSI CYCITIIbHO HeGE3MeUHOT Ta COIiaIbHO MIKIATNBOT MOBEIHKH Y CYCIIIBCTBI i, sIK HACJI 0K, 3pOC-
TAHHS KPUMIHATHLHUX Ta aIMiHICTPATHBHIX MTPABOMOPYIIEHD, HASBHICTD BiAMOBIAHOI 3aKOHOIABYO1 (a3,
JIOCTATHIX MaTepiaibHO-TeXHIUHKX Ta (HIHAHCOBUX PECYPCiB, HiJBUIEHHS 06I3HAHOCTI TPOMAJICBKOCTI PO
3HAYEHHS Ta I[IHHOCTI MiCIIEBOTO CAMOBPS/IyBaHHS, a TAKOK YUHHUKA [IPABONOPS/IKY B TPOMAJISTHCHKOMY
cycminbeTBi. [IpoanamizoBaHo OCHOBHI HOPMAaTHBHO-TIPABOBI aKTH, HA OCHOBI SKUX MOBUHHA 3/I11ICHIOBA-
THCA TiAJIbHICTD MOJTieiichKkoro odinepa rpomaan. Jociaskeno, mo, Oyayun ywiernom Pagn €sponu, naima
nepskaBa 3060B’13aHa IOTPUMYBATHCh MIsKHAPOHIX CTAaHAAPTIB Y cepi Ipas JIOANHN Ha OCHOBI 3araJIb-
HOBU3HAHWX MIKHAPOAHO-TIPABOBUX TapaHTIii, BCTAHOBJIEHUX Y BiAMOBIHOMY Mi’KHApPOTHOMY TIPaBi,
Ta CTBOPIOBATH BHYTPILIHI rapaHTii Jist X peasisaifii. 3’sICOBAHO, 110 XapaKTEPHOI OCOOJIMBICTIO MPO-
ety «[lomineiicbkuit oditep rpomMazn» € akIeHT HA BIPOBA/KEHHI SIKICHO HOBOTO Ta 3MiCTOBHO HOBOTO
dhopmary poboTH T0/1iLT, B IKOMY TIOTPeOU IPOMaJIU Ta MiCIIEBOTO HACEJICHHS MalOTh OYTH TIPIOPUTETHI.
3aBanHs HallioHaIbHOTO NPoekTy «Iloinelicskuii oditep rpomMauy — 3pOOUTH TAKOTO IPABOOXOPOHILS
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(yHKITIOHATBHO ¥ TIPOIleCyaTbHO cAMOCTIlTHUM. BiH Ma€ cTaTy mepimM, 0 KOTO 3BepTaTHMYThCS JITOJIH,
KOTPi CTUKHYJIMCS i3 KPUMIHAJIBHUM TIPABONOPYIIEHHSAM UM HECTIPaBe/UINBICTIO, i MEpIINM, XTO 3aro-
GiraTuMe KPUMIHAIBHUM JIiSIHHSIM 1 TIPABONOPYIIEHHAM Ha Mi3BiTHIi Teputopii. Pesyasmamu. Ycmix
JIEMOKPATUYHUX IEPETBOPEHD B YKpaiHi HeMOKINBHUIl Ge3 HAJe:KHOTO TIPABOBOTO PEryJIIOBAHHS i MpaK-
TUYHOTO (PYHKILIOHYBAHHS IPABOOXOPOHHUX OPraHiB — OHOTO i3 HallBayKJIMBININX IHCTPYMEHTIB, 3/1aT-
HUX PeasbHO i JI€BO BIUIMHYTU HA PiBEHb MPABOMOPYIIEHD Ta CTaH 3a0e3MedeHHs myOIiuHOTO MOPSIIKY
y Harmiit kpaini. Pinnyui 3axoam, cipsiMmoBati Ha 60poTh0Y 31 3MOUMHHICTIO, He MPU3BEAYTH 0 KapAHHATb-
HOTO MOJITIIEH ST CUTYaIlil IOTH, TOKH 3YCUJIJIST TPABOOXOPOHHUX CTPYKTYP, 30KpeMa MOJIIli, He oTpu-
MAIOTb IIUPOKOT MiATPUMKH 3 GOKY HaceseHHs. ToMy BesHKa yBara pUALISIEThCS AiSUIBHOCT ITbHITYHIX
ocitepis mominii gk Ge3mocepeHix MpeACTaBHUKIB MO y caysk60Biil chepi, y TICHOMY TTapTHEPCTBI
3 TPOMQ/ICBKICTIO Ha IIPUHIMIAX 10Bipu. PiBenb 10Bipu nepeciynoro rpoMa/iiHnHa YKpaitu J10 Jis/ibHOC-
Ti ZIbHUYHOTO Ohiliepa MOJIIi € OCHOBHUM 1 BU3HAUaJIbHUM KpuTepieM pobotu HatioHanbHol mosiii
sarasioM. Pedopmoio opranis cucremu MBC Yipainu 3aragoM i cay:k6u QiTbHUYHAX odinepiB mosmimii
30KpeMa Iepedauasioch, 3 0IHOr0 GOKY, BUPIIINTH MUTAHHS aialtailii 10 HOBMX yMOB iX opraHisaiiiHux
CTPYKTYP, @ 3 IHIIIOTO — 3aKPiNUTH BiJIIOBI/IHI IePeTBOPEHHS, HOBI 3aB/aHHs Ta (DyHKII] HOpMAMK YMH-
Horo 3akoHozaBcTBa. OHUM i3 HATIPSIMIB PeOPMU € 3aITyCK MJIOTHOTO TIPOEKTY «Ilomitelichkuit oditep
TPOMajii», CIPSIMOBAHOTO Ha 00’ €IHAHHST TPABOOXOPOHIIIB Ta MEITKAHIIIB €IMHOT TEPUTOPiaTbHOI TpoMa-
mu. Ha mepekoHaHHS KepiBHUIITBA TPABOOXOPOHHOTO BiZIOMCTBA, IIe¢ MA€ CIPUATHU TABUIICHHIO SKOCTI
KOoMyHiKaIlii Ta mosineiicbkoro cepsicy. HoBa HopmaTHBHO-TpaBoBa 6a3a Mis/IbHOCTI TOTIeichkux ogi-
11epiB TPOMA/IN MOBUHHA iCTOTHO HOKPAIIUTH CUTYAIIIIO 13 3a0€3MeYeHHsM IPABOTOPSI/IKY 1 3aKOHHOCT] Ha
TEPUTOPIi HOBOCTBOPEHUX (BHACIIAOK pedhopmu JerieHTpatizailii) 06’ eIHAHUX TEPUTOPIaTIbHUX TPOMAI,
110 1 3YMOBJIIOE aKTYAIbHICTh Ta 0OPaHHsI TEMU 1IOTO HOCIKeHHs. Buctnosxu. O1ixe, mpoexT «Ilomineii-
chKuiT odirep rpoMaimy Ma€ 3a6e3MeYnTH TICHY CIIBIPAILIO MIXK TTOJHIEHCHKUME Ta MiCIIEBOIO TPOMAJIOI0,
0c00JIMBO Ha TOTPEdAX TPOMA/IN. 3ABAAHHSIM 1IHOTO TIPOEKTY € (hOPMYBAHHSI TTPABOOXOPOHILS, KU Oyie
(yHKITIOHATBHO ¥ TIPOIleCyaTbHO cAaMOCTilTHUM. BiH Ma€e cTaTy mepimMm, 10 KOTO 3BepTaTHMYThCS JITOJIH,
KOTPI CTUKHYJIMCS i3 TIPABOTIOPYIIEHHSIMHE, 1 TIEPIINM, XTO 3a100iraTiMe KpUMiHATIBHUM JIsTHHSIM Ha -
3BITHIiHl TepuTOPIi.

Kmouosi caosa: nosineiichkuii oditep rpomasu, Harionasba mosiiiist, 3aBIaHHs MOJIECHKOTO
odirepa rpomajn, ipoekt, Community Policing.
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SPECIFICITIES OF ADMINISTRATIVE LIABILITY
OF SERVICEMEN (BODYGUARDS) OF THE STATE
PROTECTION DEPARTMENT OF UKRAINE

Abstract. Purpose. The purpose of the article is to determine the specificities of administrative
liability of servicemen (bodyguards) of the State Protection Department of Ukraine. Results. The
liability of public legal entities is one of the elements of the legal regulatory mechanism governing
social relations in the field of public administration. Furthermore, legal liability is an integral part
of the administrative and legal status of actors of public law and is expressed through the application
to them of certain measures of the State and legal coercion for improper exercise of powers, depending
on the field of activities they are engaged in. In general, the administrative liability of bodyguards
has been studied from the perspective of four main blocks: administrative liability of bodyguards as
officials; administrative liability of the bodyguards as individuals; administrative liability of the actor
of the protection services where the bodyguard is employed (in services); special administrative
(special disciplinary) liability of bodyguard officials. It is determined that the administrative liability
of the actor of protection services (administrative liability of the legal entity) by depriving of the license
to carry out protection services indirectly leads to adverse effects for the bodyguard, because he loses
the right to protect an individual under the contract of such a legal entity. Conclusions. It is proved
that the administrative liability of servicemen (bodyguards) of the State Protection Department
of Ukraine involves a system of provisions of administrative law, according to which: first, bodyguards
are subject to administrative sanctions for violation of the rights and freedoms of other persons or/
and the public interest of the State and society as a whole, improper performance of their professional
duties in the protection of the person entrusted to them; second, bodyguards are protected against
third parties who seriously interfere with their professional administrative duties prescribed by law.
It is underlined that servicemen (bodyguards) of the State Protection Department of Ukraine can be
brought to administrative liability for the whole range of administrative offenses related to corruption
and military administrative offenses.

Key words: State Protection Department of Ukraine, serviceman (bodyguard), administrative-legal
status, legal liability, administrative liability.

1. Introduction

In the system of ensuring various human-
itarian  values, servicemen (bodyguards)
of the State Protection Department of Ukraine
play an important role because of risking
their lives and health to protect life, health
and the inviolability of the elite of society, which
in turn makes a leading contribution to ensur-
ing the proper rule of law for all citizens without
exception, organizes the creation of the national
product, forms the state and local budgets for
providing socially unprotected population,
creates masterpieces of art, develops science or
raises the prestige of the Ukrainian people in
the international sports arena.

© M. Donets, 2022

Nevertheless, the activities of the service-
men (bodyguards) of the State Protection
Department of Ukraine, should not be such that
they unnecessarily restrict the rights and free-
doms of other persons, do not allow exceeding
the limits of the necessary defence, or in dis-
proportionate use of physical force or special
means. In such cases, they should be subject to
administrative sanctions of various legal nature.

The scientific basis of the study is the works
of outstanding experts in administrative
law, which have been useful in formulating
the author’s positions and conclusions, such
as: V. Averianov, O. Bandurka, O. Halunko,
Ye. Hetman, Yu. Harust, O. Dzhafarova,
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O. Drozd, O. Kobzar, T. Kolomoiets, A. Man-
zhula, Ye. Sobol, S. Shatrava, R. Shapoval,
and others. In current conditions, the concept
of administrative liability of servicemen (bod-
yguards) of the State Protection Department
of Ukraine at both theoretical and practical lev-
els have been studied at substandard levels. This
leads to the fact that the rights of servicemen
(bodyguards) of the State Security Department
of Ukraine and others with whom they clinch,
protecting their clients from unwanted contact
are mutually violated.

Therefore, the problem of administrative lia-
bility of servicemen (bodyguards) of the State
Protection Department of Ukraine requires fur-
ther development and improvement.

2. Concept and specificities of liability

According to the Explanatory Dictionary,
theterm “liability”isinterpretedasbeingimposed
on someone or taken responsibility for a cer-
tain area of work, a case, for someone’s actions,
activities, words (Bilodid, Buriachok, 1974).

The general theory of the State and Law
defines legal liability as the adverse effects
of a personal, property or organizational nature,
provided for by sanctions of law, that a person
experiences for an offence committed. It is retro-
spective, evaluates the past, that is, it is liability
for the act that has already taken place. It is thus
distinct from political, moral and other social
responsibilities that can assess future actions.
Therefore, depending on the branch, norms
are classified into the following sub-categories
of liability: constitutional, criminal, civil, disci-
plinary, material, administrative (Tsvik, 2002).

According to V. Kyrychenko and A. Kurakin,
legal liability is the obligation of the offender
under the current legislation to experience
forced deprivation of certain goods (personal,
property or organizational) for an offence com-
mitted (Kyrychenko, Kurakin, 2010, p. 102).

In general, we say that legal liability plays
an important role in the legal regulatory mech-
anism for the activity of the relevant actor
of administrative law and consists in the imple-
mentation of an appropriate set of certain legal
measures and remedies, used in any violation
of their activities.

The study of legal liability reveals that
the legislation in force does not contain provi-
sions that explain the very notion of adminis-
trative liability, but the theory of administrative
law presents a significant number of opinions
of experts in administrative law who have in one
way or another examined this issue.

According to Ye. Dodin, administrative lia-
bility is the determination by the competent
State bodies, through the application of admin-
istrative-coercive measures, of restrictions on
property and personal benefits and interests
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for the commission of administrative offences
(Dodin, 1998, p. 266). F. Shulzhenko and Ye.
Nevmerzhytskyi, relying on the analysis of legal
perspectives, concluded that administrative
liability is a specific influence of the State on
an administrative offense, that is, the imposi-
tion of penalty on the offender by the author-
ized body or official under the applicable law
(Shulzhenko, 2003, p. 107).

M. Shemshuchenko believes that adminis-
trative liability is a kind of legal liability, which
consists in applying to a person who has com-
mitted an administrative offence certain admin-
istrative punishment. Administrative liability
is incurred for violation of general mandatory
rules in various branches of public administra-
tion even when the violation has not caused spe-
cific harmful effects (Shemshuchenko, 1998).

In T. Kolomoiets’s opinion, administrative
liability is a kind of legal liability, a specific form
of negative response by the State, through its
competent authorities, to the corresponding
category of unlawful manifestations (especially
administrative offences), according to which
the perpetrators of these offences shall answer
to the authority of the public authority for their
wrongful acts and be subject to administrative
sanctions in the manner prescribed by law (Kol-
omoiets, 2009, p. 101).

Academician V. Kopeichykov considered
that administrative liability should be under-
stood as the application of administrative pun-
ishment by an authorized body or official to
the perpetrator of an offence, which is not, by its
nature, subject to criminal liability under cur-
rent legislation (Kopieichykov, 2003).

In general, administrative liability is
the application of special means of State action,
administrativesanctionsimposed bothinjudicial
and quasi-judicial manner, toviolators (Halunko,
Kurylo, Koroied, 2015; Kozulina, 2014).

According to T. Kolomoiets, administrative
liability as a kind of legal liability is: external,
applicable only to the commission of an offence;
related to State coercion in the form of punitive
and legal measures; determined by law; charac-
terised by prosecution of the offender in a cer-
tain procedural manner; characterised by pros-
ecution by authorized State bodies and officials;
characterised by certain material and domestic
losses, provided for by law, incurred by the per-
petrator of an offence (Kolomoiets, 2009, p. 102).

Therefore, the liability of public legal enti-
ties is one of the elements of the legal regula-
tory mechanism governing social relations in
the field of public administration. Furthermore,
legal liability is an integral part of the adminis-
trative and legal status of actors of public law
and is expressed through the application to them
of certain measures of the State and legal coer-
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cion for improper exercise of powers, depending
on the field of activities they are engaged in.

Following Professor Yu. Bytiak, administra-
tive liability means imposing on offenders gen-
eral mandatory rules in force in public admin-
istration, administrative sanctions entailing
aggravating material effects for these persons
(Bytiak, Bohutskyi, Harashchuk, 2001, p. 158).

3. Legal and regulatory framework for
administrative liability

For example, under article 7, para. 5. Of
the Law of Ukraine “On Protection services”,
the grounds for revocation of the license for pro-
tection services of the actor of protection ser-
vices are: when it is established that a licence or
a copy thereof has been transferred to another
legal or natural person for the conduct of busi-
ness; the licensee refusal of an inspection by
alicensing body or a specially authorized licens-
ing body; failure of the actor of protection ser-
vices to comply with a decision on eliminating
defects (Zakon Ukrainy Pro okhoronnu diial-
nist, 2012). A form of administrative liability
is the special disciplinary liability of officials
(Bytiak, Bohutskyi, Harashchuk, 2001, p. 176).
Therefore, we believe that special administra-
tive liability is the special disciplinary liability
of bodyguards.

Thus, the administrative liability of body-
guards has been studied from the perspective
of four main blocks: 1) administrative liability
of bodyguards as officials; 2) administrative lia-
bility of the bodyguardsasindividuals; 3) admin-
istrative liability of the actor of the protection
services where the bodyguard is employed (in
service); 4) special administrative (special
disciplinary) liability of bodyguard officials.

Bodyguards with the status of officials
include servicemen (bodyguards) of the State
Protection Department of Ukraine and police
oftheNational Police. Forexample, theseinclude
the full range of administrative offences related
to corruption (Chapter 13-A of the CoAO)
and military administrative offences (Chap-
ter 13-B of the CoAQ), in particular for abuse
of power or official position by a military
official (arts. 172-13 of the CoAO), excess
of power or official powers by a military official
(arts. 172-14 of the CoAO) (Kozulina, 2014).

Therefore,  servicemen  (bodyguards)
of the State Protection Department of Ukraine
can be brought to administrative liability for
the whole range of administrative offenses
related to corruption and military administra-
tive offenses.

In our view, the extension of the provisions
of Chapter 13-B of the CoAO to servicemen
(bodyguards) of the State Protection Depart-
ment of Ukraine, under which they may be
held administratively liable, do not reflect

the legal nature and social relations in this
field. As the specifics of their activities reflect
not the protection of the Homeland from exter-
nal open aggression, but intellectual activity
related to the fight against terrorism and ensur-
ing the normal functioning of the highest bod-
ies of State power. Furthermore, we believe
that the CoAO should be supplemented with
articles that: first, provide normal conditions
for the performance of military duties by
the servicemen (bodyguards) of the State Pro-
tection Department of Ukraine; second, pro-
tect citizens from abuses by servicemen (bod-
yguards) of the State Protection Department
of Ukraine simultaneously.

Bodyguards, as individuals without official
status, may be held administratively liable for
disobeying a lawful order or request of a police
officer, a member of a public order and State
border protection unit, a serviceman (art. 185
of the CoAQ) and arbitrariness, in other words,
the unauthorized exercise of one’s actual or pre-
sumed right, contrary to the procedure estab-
lished by law, which did not cause significant
harm to citizens, State or public organizations
(art. 186 of the CoAO). In the latter case, it
should be noted that so-called civilian body-
guards do not have the right to impersonate law
enforcement officials, otherwise they may be
subject to administrative liability under art. 186
of the CoAO “Arbitrariness”.

Thus, bodyguards are not protected by
administrative  coercive measures during
actions to protect individuals. Accordingly, we
propose to supplement the CoAO with an arti-
cle that will protect civilian bodyguards from
violations by other persons during the perfor-
mance of their professional duties.

The administrative liability of bodyguards as
individuals without official status is provided for
in numerous articles of the CoAQ, in particular,
for arbitrariness if they impersonate representa-
tives of law enforcement agencies, however, they
are not protected by administrative coercive
measures against violations by other persons
in the performance of their professional duties.

With regard to the administrative liability
of the actor of the protection services in which
the bodyguard works, it should be noted that:
first, only the actor of non-State protection ser-
vices may be held liable; the State Protection
and Guard Police Department of Ukraine is not
the actor of this offence; second, such liability is
soonerindirectly then directly relates to the bod-
yguard, because the loss of a security license
results in the loss of the right to protect an indi-
vidual under the contract by such a legal person.

Therefore, the administrative liability
of the actor of protection services (administra-
tive liability of the legal entity) by depriving
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ofthelicensetocarryoutprotectionservicesindi-
rectly leads to adverse effects for the bodyguard,
because he loses the right to protect an individ-
ual under the contract of such a legal entity.
The special disciplinary liability of militia
bodyguards, regulated by special laws, along
with the Labour Code, is of interest.
Furthermore, according to the Law
of Ukraine “On the State Protection of State
Authoritiesof Ukraineand Officials,” servicemen
(bodyguards) of the State Protection Depart-
ment of Ukraine are disciplinary, administra-
tively, materially or criminally liability, as pre-
scribed by law, for the committed offenses. The
Disciplinary Regulations of the Armed Forces
of Ukraine provide for disciplinary liability in
the event of failure to perform (improper exe-
cution of) his or her official duties, the violation
of military discipline or public order by a ser-
viceman, the commander shall remind him/her
of the duties of service and, if necessary, impose
disciplinary sanctions. In particular, the follow-
ing disciplinary sanctions may be imposed on
junior and senior officers: remarks; reprimands;
severe reprimands; warning of incomplete ser-
vice; demotion; reduction of one rank; dismissal
from military service on grounds of misconduct;
deprivation of military rank (Zakon Ukrainy
Pro derzhavnu okhoronu orhaniv derzhavnoi
vlady Ukrainy ta posadovykh osib, 1998).
Consequently, the special disciplinary lia-
bility of militarized bodyguards is regulated by
special laws, the laws of Ukraine, which approve
the Disciplinary Regulations of the Armed

Forces of Ukraine, according to which, in
the event of the commission of unlawful acts,
they bear disciplinary liability with an extended
range of penalties.

4. Conclusions

Summing up, we can state as follows:
the administrative liability of bodyguards has
been studied from the perspective of four main
blocks: administrative liability of bodyguards
as officials; administrative liability of the bod-
yguards as individuals; administrative liability
of the actor of the protection services where
the bodyguard is employed (in service); special
administrative (special disciplinary) liability
of bodyguard officials.

Servicemen (bodyguards) of the State
Protection Department of Ukraine may be
held administratively liable for the full range
of administrative offences related to corruption
and military administrative offences.

Therefore, the administrative liability
of the servicemen (bodyguards) of the State
Protection Department of Ukraine involves
a system of provisions of administrative law,
according to which: first, bodyguards are sub-
ject to administrative sanctions for violation
of the rights and freedoms of other persons or/
and the public interest of the State and society
as a whole, improper performance of their pro-
fessional duties in the protection of the person
entrusted to them; second, bodyguards are
protected against third parties who seriously
interfere with their professional administrative
duties prescribed by law.
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Abstract. Purpose. The purpose of the article is to reveal administrative procedures of the State
Migration Service relating to citizenship. Results. The article characterises administrative procedures
of the State Migration Service relating to citizenship. Relying on the analysis of the definition
of “administrative procedure,” the administrative procedures of the State Migration Service of Ukraine
relating to citizenship are considered as the procedure, prescribed by law, for the processing of administrative
cases by the State Migration Service of Ukraine, as well as the decision making on the acquisition, retention,
loss and recovery of citizenship with a view to ensuring the rights, freedoms and legitimate interests
of a person. The specificities of the administrative procedure are its normative regularity, an appropriate
sequence of actions, the result thereof is the adoption of an administrative regulation or the conclusion
of an administrative contract; a mandatory public administrator involved. The administrative procedures
of the State Migration Service of Ukraine relating to citizenship, such as processing of applications,
decision making, the right to a review, fees, are analysed. It is emphasised that administrative procedures
relating to citizenship should be improved by solving the problems of responsibility of officials and officers
of the State Migration Service of Ukraine for violation of the legislation on citizenship; acquisition
of citizenship by individuals, living on the temporarily occupied territories, which requires further
development of domestic legislation. It is emphasised that the procedure for the processing of applications
and complaints on citizenship and the implementation of decisions taken determines the requirements for
the submission of applications and other documents for the establishment, registration and verification
of Ukrainian citizenship, adoption of Ukrainian citizenship, registration of acquisition of Ukrainian
citizenship, termination of Ukrainian citizenship. Conclusions. It is concluded that the priority trends
in improving administrative procedures of the State Migration Service of Ukraine relating to citizenship
is an immediate solution of the problems of responsibility of officials and officers of the State Migration
Service of Ukraine for violation of the legislation on citizenship; acquisition of citizenship by individuals,
living on the temporarily occupied territories, which requires further development of domestic legislation.

Key words: State Migration Service, administrative procedure, citizenship, decision, legal regulation,
temporarily occupied territories, actor.

1. Introduction

One of the trends in reforming the activ-
ity of administrative bodies is improvement
of existing approaches and development
of new ones to their functioning. In this context,
the study of administrative procedures as a cen-
tral concept in the system of administrative
law is increasingly important. The definition
of “administrative procedure” has not yet been
established, despite the frequent use of this term
in the scientific and educational literature. This
raises the question of defining the legal nature
of the administrative procedure of the SMS
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relating to citizenship, as well as trends in its
improvement in the field under study.

It should be noted that administrative
procedures have been and remain the subject
of scientific interest by domestic and foreign
administrative scientists such as: V. Averi-
anov, D. Bakhrakh, Yu. Bytiak, O. Bandurka,
V. Harashchuk, I. Holosnichenko, M. Dzha-
farova, Ye. Demskyi, T. Kolomoyets, A. Kom-
ziuk, O. Lahoda, Ye. Leheza, H. Pysarenko,
V. Tymoshchuk, V. Shkarupa, and others. In
the field of state migration policy, this concept
has been studied in the works by O. Vlasenko,

© |. Zarovna, 2022



4/2022

ADMINISTRATIVE LAW AND PROCESS

S. Mosondz, V. Olefir, Ya. Poiedynok, N. Tyn-
dyk, and others.

The purpose of the article is to reveal admin-
istrative procedures of the State Migration Ser-
vice relating to citizenship.

2. Specificities of the administrative pro-
cedure

Ingeneral,a“procedure”isan officially estab-
lished or accepted manner in which something
should be implemented, executed or registered;
anumber of any actions, the course of something
(Bilodid, 1970, p. 343). At the legislative level,
the definition of "administrative procedure” is
defined in the draft Law of Ukraine "On admin-
istrative procedure” of June 09, 2015 — admin-
istrative procedure — the manner, prescribed by
law, in which administrative proceedings should
be conducted; administrative proceedings shall
consist of a series of procedural actions con-
sistently performed by an administrative body
and procedural decisions taken to consider
and resolve an administrative case, culminating
in the adoption and, where necessary, execution
of an adopted administrative regulation (Draft
Law of Ukraine On Administrative Procedure
of June, 2015). Therefore, the legislator pro-
poses to define the concept through the defi-
nition of "proceeding” as synonymous. In this
context, Yu. Frolov argues that the concepts
of “procedure” and “proceeding” correlate as
“statics” and “dynamics” (Frolov, 2013).

In the scientific literature, administrative
procedureisdefined asthe procedure established
by the provisions of administrative procedural
law for the activities of actors of legal relations
in the implementation of legal regulatory mech-
anism for public administration, processing
and resolution of specific administrative cases
(Ishchenko, 2017); the manner, established by
law, in which individual administrative cases are
processed and resolved by public administra-
tion bodies with a view to ensuring the rights,
freedoms and legitimate interests of individ-
uals and legal entities, the normal functioning
of civil society and the State (Halunko, Olefir,
Pykhtin, 2011, p. 276); the manner, established
by law (officially), in which administrative cases
are processed and resolved by administrative
bodies, aimed at the adoption of an administra-
tive regulation or the conclusion of an adminis-
trative contract (Komziuk, Bevzenko, Melnyk,
(2007, p. 47).

The analysis of the given definitions allows
to focus on the broad understanding of this
concept, when through the procedure describes
almost all activities of public administrators, as
well as on a narrow understanding — the resolu-
tion of individual administrative cases by public
administration bodies.

Therefore, the definitions given make it pos-
sible to identify the specificities of the admin-
istrative procedure are its normative regularity,
an appropriate sequence of actions, the result
thereof is the adoption of an administrative
regulation or the conclusion of an administra-
tive contract; a mandatory public administrator
involved.

The administrative procedures of the SMS
relating to citizenship are the procedure, pre-
scribed by law, for processing administrative
cases by the State Migration Service of Ukraine,
as well as the decision making on the acquisi-
tion, retention, loss and recovery of citizenship
with a view to ensuring the rights, freedoms
and legitimate interests of the individual.

The administrative procedures of the SMS
relating to citizenship is based on principles:
1) The rule of law, implying that a person, his or
her rights and freedoms are recognised as high
values and determine the content and focus
of State activities; 2) Legality, implying that
administrative procedures for processing a case
are carried out within the limits of compe-
tence in accordance with the Constitution
of Ukraine and other laws of Ukraine, as well as
on the basis of international treaties consented
by the Verkhovna Rada of Ukraine as binding;
3) The equality of participants in adminis-
trative proceedings before the law, providing
for the equality of rights of persons involved
in the administrative procedure, regardless
of race, skin colour, political, religious or other
beliefs; sex, ethnic and social origin, property,
place of residence, linguistic or other charac-
teristics; 4) The impartiality of the adminis-
trative authority, which shall treat all partici-
pants in the administrative procedure equally;
5) The administrative authority’s proper use
of the powers conferred; 6) The reasonableness
of actions implying the conduct of the adminis-
trative procedure and decision making, taking
into account all the circumstances of the case;
7) Proportionality — the negative effects for
the individual and the public interest should
be minimal. Furthermore, the administrative
authority shall observe the principle of pro-
portionality in procedural actions and decision
making; 8) The transparency of the admin-
istrative procedure, implying that the right
of everyone to have access to information relat-
ing to the exercise of powers by the adminis-
trative authority is ensured; 9) The timeliness
and reasonable time, required for the processing
and resolution of a case within the time either
prescribed by law, or within a reasonable time,
that is, the shortest time sufficient for the con-
duct of the administrative procedure without
undue delay (Draft Law of Ukraine On Admin-
istrative Procedure, 2015).
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The administrative procedures of Ukraine
relating to citizenship are carried out by
the SMS under the legal regulations as fol-
lows: Law 2235- III of Ukraine of January 18,
2001 “On Citizenship of Ukraine”, the Decree
of the President of Ukraine Procedure for Pro-
cessing of Applications and Submissions on Cit-
izenship and Execution of Decisions, approved
by the Decree 215 of the President of Ukraine
of March 27, 2001 (in the edition of Decree 588
of the President of Ukraine of June 27, 2006),
Resolution 795 of the Cabinet of Ministers
of June 04, 2007 “On approval of the list of paid
services provided by units of the Ministry
of Internal Affairs and the SMS, and payments
for their provision”, Decree 7-93 of the CMU
“On the State Fees” of January 21, 1993, Order
715 of the Ministry of Internal Affairs of August
16, 2012 “On approval of samples of documents
submitted for identification of the citizenship
of Ukraine, adoption of the Ukrainian citizen-
ship, registration of acquisition of Ukrainian
citizenship, termination of Ukrainian citizen-
ship, termination of decisions on registration
of Ukrainian citizenship”.

The concept of “citizenship/national-
ity” is enshrined in the European Convention
on Nationality of the Council of Europe of 6
November 1997, ETS 166: “Nationality’ means
the legal bond between a person and a State
and does not indicate the person's ethnic origin”
(European Convention on Nationality, 1997),
as well as in Law 2235-111 of Ukraine “On Citi-
zenship of Ukraine” of January 18, 2001: “Citi-
zenship” is the legal bond between a natural per-
son and Ukraine, which is manifested in their
mutual rights and duties (Law of Ukraine On
Citizenship of Ukraine of January, 2001).

In addition, the European Convention on
Nationality of the Council of Europe defines
the procedures relating to nationality, such as:

1) Processing of applications: Each State
Party shall ensure that applications relating to
the acquisition, retention, loss, recovery or cer-
tification of its nationality be processed within
a reasonable time;

2) Decisions: Each State Party shall ensure
that decisions relating to the acquisition, reten-
tion, loss, recovery or certification of its nation-
ality contain reasons in writing.

3) Right to a review: Each State Party shall
ensure that decisions relating to the acquisition,
retention, loss, recovery or certification of its
nationality be open to an administrative or judi-
cial review in conformity with its internal law;

4) Fees: Each State Party shall sabesneuye,
mo6 ensure that the fees for the acquisition,
retention, loss, recovery or certification of its
nationality be reasonable. Each State Party shall
ensure that the fees for an administrative or
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judicial review be not an obstacle for applicants
(European Convention on Nationality, 1997).

The territorial bodies of the SMS of Ukraine
decide on the acquisition of Ukrainian citizen-
ship: 1) by birth; 2) by territorial origin; 3) due
to adoption of citizenship; 4) as a result of recov-
ery of citizenship; 5) as a result of adoption by
the adopting parents; 6) as a result of guard-
ianship or custody of the child, placement
of the child in a health-care institution, an edu-
cational institution or other children’s institu-
tion in a family-type children’s home or a foster
family; 7) as a result of guardianship of a person
recognised as incapable by a court; 8) in con-
nection with the Ukrainian citizenship of one or
both parents of a child; 9) as a result of recogni-
tion of paternity or maternity or establishment
of paternity or maternity; 10) on other grounds
provided for in international treaties consented
by Ukraine as binding (Decree of the President
of Ukraine Procedure for Processing of Applica-
tions and Submissions on Citizenship and Exe-
cution of Decisions, 2001).

3. Processing of applications as part
of the administrative procedure relating to
citizenship

The procedure for the processing
of applications and complaints on citizenship
and the implementation of decisions taken
determines the requirements for the submis-
sion of applications and other documents for
the establishment, registration and verification
of Ukrainian citizenship, adoption of Ukrainian
citizenship, registration of acquisition of Ukrain-
ian citizenship, termination of Ukrainian citizen-
ship. Thus, applications for the establishment
and registration of citizenship of Ukraine by
a person residing on the territory of Ukraine,
as well as on the registration of acquisition
of citizenship of Ukraine by a person residing
on the territory of Ukraine, shall be issued in
the name of the head of the territorial body
of the State Migration Service of Ukraine
at the place of residence of a person. They are
drawn up in writing with the date of writing
and signed by the applicant, parent, legal repre-
sentative of the child, guardian of the disabled
person or other representative of the person.
Applications are submitted to the territorial
unit of the State Migration Service of Ukraine
at the place of residence or registration of a per-
son in Ukraine by a person who is legally resident
in Ukraine and by a person who has been granted
refugee status in Ukraine or asylum in Ukraine.
The procedure determines the list of documents
that are submitted for the establishment, regis-
tration and verification of citizenship of Ukraine,
approval of Ukrainian citizenship, registra-
tion of acquisition of citizenship of Ukraine, as
well as termination of citizenship of Ukraine.
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Processing of applications as a component
of the administrative procedure for citizen-
ship involves verification of compliance with
the requirements of the legislation of Ukraine
by the territorial units of the SMS. If all
the documents submitted are proper, the terri-
torial unit of the SMS, within two weeks from
the date of their receipt, submits them to
the territorial body of the SMS of Ukraine. If
the check establishes that the documents sub-
mitted by the applicant do not meet the require-
ments of the legislation of Ukraine, the terri-
torial unit of the SMS of Ukraine within two
weeks from the date of receipt of the documents
returns them to the applicant for elimination
of defects. If the applicant within two months
from the date of return of the documents does
not eliminate the defects and does not file
the documents again, the head of the territorial
unit of the SMS of Ukraine decides to terminate
the proceedings on this application (Decree
of the President of Ukraine Procedure for Pro-
cessing of Applications and Submissions on Cit-
izenship and Execution of Decisions, 2001).

The territorial body of the SMS is respon-
sible for actions to verify the compliance
of the submitted documents with the require-
ments of the legislation. In case of compli-
ance of documents with the requirements
of the legislation on acquisition of citizenship by
aperson, as well as in the absence of the grounds
stipulated by law, in the presence of which
the recovery of Ukrainian citizenship is not
allowed (also checked by the Security Service
of Ukraine), the head of the territorial body
of the State Migration Service of Ukraine or his
deputy makes a decision on registration of acqui-
sition of citizenship of Ukraine by the person.

Decision-making as part of the administra-
tive procedure relating to citizenship provides
that the decision on the acquisition of citizen-
ship of Ukraine by a person or on the refusal
of the application for acquiring citizenship
of Ukraine by a person not later than three
months from the date of receipt of the documents
shall be sent to the territorial unit of the SMS
of Ukraine, in which the documents were sub-
mitted by the applicant (Decree of the Pres-
ident of Ukraine Procedure for Processing
of Applications and Submissions on Citizenship
and Execution of Decisions, 2001). The latter
shall, within one week of the receipt of the deci-
sion, notify the applicant of it in writing. If
a decision has been taken to refuse an applica-
tion for the acquisition of Ukrainian citizenship,
the reasons for the refusal shall be provided. The
grounds for revocation of the decision on reg-
istration of citizenship shall be the submission
of false information or false documents, the con-
cealment by the person of any material fact, in

the presence of which the person cannot acquire
Ukrainian citizenship, including the non-per-
formance of the obligation by the person to
terminate foreign citizenship (nationality) in
the declaration on termination of foreign citi-
zenship or in the declaration on absence of for-
eign citizenship (Law of Ukraine On Citizen-
ship of Ukraine, 2001).

The decision to acquire Ukrainian citizen-
ship is revoked by the head of the territorial
body of the State Migration Service of Ukraine
or his deputy, the corresponding notification
is sent within a week to the territorial unit
of the SMS of Ukraine, where the application
for annulment of the decision on registration
of citizenship of Ukraine has been submitted.
In addition, the territorial unit of the SMS
of Ukraine, within one week of receiving noti-
fication of the annulment of the decision to
acquire Ukrainian citizenship, shall inform in
writing the person concerned indicating the rea-
sons for the annulment of the decision (Decree
of the President of Ukraine Procedure for Pro-
cessing of Applications and Submissions on Cit-
izenship and Execution of Decisions, 2001).

If the decision on citizenship is taken by
the President of Ukraine, the administrative
procedure provides for the actions of the ter-
ritorial unit of the SMS, the territorial body
of the SMS check compliance of the submitted
documents with the legislation of Ukraine. In
case of their conformity, the territorial body
of the SMS, considering the results of the ver-
ification by the Security Service of Ukraine
and the Ministry of Internal Affairs of Ukraine,
prepares an opinion on the possibility of grant-
ing the applicant’s application and submits this
opinion together with the submitted documents
to the SMS within three months from the date
of receipt of the documents.

The SMS of Ukraine authorises: the compli-
ance of documents submitted with the require-
ments of the legislation of Ukraine; confir-
mation of the fulfilment of the conditions for
adoption of Ukrainian citizenship or termi-
nation of Ukrainian citizenship; the absence
of grounds on which the adoption or termi-
nation of Ukrainian citizenship is not per-
mitted. If case of their compliance, the SMS
of Ukraine approves the conclusion of the ter-
ritorial body of the SMS of Ukraine on the pos-
sibility of granting the applicant’s application
and submits it together with the submitted doc-
uments to the Commission under the President
of Ukraine on Citizenship.

In case of non-compliance of documents
submitted with the requirements of the legisla-
tion of Ukraine, the territorial unit of the SMS
returns the documents to the applicant within
the time limits prescribed by law. If the appli-
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cant within two months from the date of return
of the documents does not eliminate the defects
and does not submit the documents again,
the head of the territorial unit of the SMS
of Ukraine shall decide on the termination
of the processing of this application.

The legislation shall determine the total
period for processing applications and com-
plaints relating to citizenship, the decision on
which shall be taken by the President of Ukraine,
by the SMS of Ukraine, its territorial bodies
and units shall not exceed eight months from
the date of their submission, while applications
relating to Ukrainian citizenship of children,
persons who have been granted refugee status in
Ukraine or asylum in Ukraine and stateless per-
sons shall not exceed six months from the date
of their submission.

The right to a review as a part of the admin-
istrative procedure relating to citizenship is
regulated by Art. 26-29 of the Law of Ukraine
“On Citizenship of Ukraine”, providing
for decisions relating to citizenship may be
appealed to the court in the manner estab-
lished by law, as well as actions and omissions
of officials and officers, violating the procedure
and time for processing cases relating to citi-
zenship and the execution of decisions on cit-
izenship issues. The latter may also be subject
to administrative appeal.

Legislation of Ukraine, in particular,
Resolution 795 of the Cabinet of Minis-
ters of June 04, 2007 “On approval of the list
of paid services provided by units of the Min-
istry of Internal Affairs, the National Police
and the State Migration Service, and the amount
of payment for their provision” (Resolution
of the Cabinet of Ministers of Ukraine On
approval of the list of paid services provided
by the units of the Ministry of Internal Affairs,
the National Police and the State Migration
Service and the amount of payment for their
provision, 2007), provides for the amount
of fees for acquisition, retention, loss, recovery
or certification of its citizenship established
within reasonable limits. This information is
available on the website of the SMS of Ukraine.

Therefore, the administrative procedures
of the SMS of Ukraine relating to citizenship
are regulated by the current legislation regu-
lating the issue of acquisition, retention, loss,
recovery or certification of its citizenship.

However, issues relating to the acquisition
of citizenship by persons residing in the tem-
porarily occupied territories remain urgent. As
aresult of the armed conflict in eastern Ukraine
and establishment of the self-proclaimed “peo-
ple’s republics” in the Donetsk and Luhansk
regions in 2014, the territorial units of the SM'S
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ceased their activities in the localities defined
by law in the Donetsk and Luhansk regions.
Consequently, it is extremely diflicult to author-
ise citizenship of Ukraine by a person who has
resided and obtained a passport of a Ukrainian
citizen in non-government-controlled territo-
ries. Since internal (not biometric) passports
of Ukrainian citizens, issued before 2016, are
only paper carriers, their authenticity can only
be checked against the data of the archive card
in the archives of the territorial body where
they were issued. However, passports issued
in the occupied territory of the Autonomous
Republic of Crimea and non-government-con-
trolled territories of the Donetsk and Luhansk
regions, cannot be authorised. In the event
of the loss of such passport, a person shall iden-
tify not only his or her person, but also his or her
Ukrainian citizenship (Website of the Right to
Protection Charitable Foundation, 2021).

To date, the identification of a person
and identification of Ukrainian citizenship in
such cases is carried out in accordance with
the procedure established by Decree 289
of the Cabinet of Ministers of Ukraine of 4 June
2014 “Ontheapproval of the Procedure for regis-
tration of documents confirming the citizenship
of Ukraine, identity or special status of citizens
to citizens living in the temporarily occupied
territory of Ukraine” (Resolution of the Cabinet
of Ministers of Ukraine On approval of the Pro-
cedure for registration of documents confirming
the citizenship of Ukraine, identity or special
status of citizens to citizens living in the tem-
porarily occupied territory of Ukraine, 2014)
and Resolution 302 of the Cabinet of Ministers
of Ukraine On approval of the sample form, tech-
nical description and Procedure for registra-
tion, issuance, exchange, transfer, withdrawal,
return to the state, invalidation and destruc-
tion of the passport of a citizen of Ukraine
of March 25, 2015 (Resolution of the Cabinet
of Ministers of Ukraine On approval of the sam-
ple form, technical description and Procedure
for registration, issuance, exchange, transfer,
withdrawal, return to the state, invalidation
and destruction of the passport of a citizen
of Ukraine, 2015).

4. Conclusions

Consequently, the priority trends in improv-
ingadministrative proceduresofthe State Migra-
tion Service of Ukraine relating to citizenship is
an immediate solution of the problems of respon-
sibility of officials and officers of the State
Migration Service of Ukraine for violation
of the legislation on citizenship; acquisition
of citizenship by individuals, living on the tem-
porarily occupied territories, which requires
further development of domestic legislation.
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Ipuna 3apoena,

HAYKOBULL  CNIBPOOIMHUK 6100y  CNeuiaivbHoz0 Mpancnopmy HayKkoeo-00CiioHol  rabopamopii
cneyiarvnozo mpancnopmy ma gopmenozo o00sizy, /lepicasnuii nayxoso-0ocrionuil  incmumym
Minicmepcmesa enympiwnix cnpae Yxpainu, nposyiox €ezena lyyana, 4A, Kuis, Ykpaina, indexc 01011
ORCID: 0000-0003-3616-7235

AJIMIHICTPATUBHI IIPOLE/LY PU JIEPSKABHOT MITPALUIITHO}
CJIYKBU YKPATHU Y COEPI TPOMA/ITHCTBA

Anorauist Mema. Metoio ctatTi € PO3KPUTTS ajMiHicTpaTuBHUX Tipotieayp JlepskaBhoi Mirpariittoi
caysk6u Yipaiuu y cepi rpomagsHcTsa. Pesyavmamu. CtaTtst NPUCBSYEHA XaPAaKTEPUCTUIL aiMiHi-
crpaTuBHUX Tporeayp JlepxaBHoi MirpauiiiHoi ciyx6u Ykpainu y cdepi rpomansucrsa. Ha migcrasi
anasisy medininii «a/MiHicCTpaTUBHA NIPOIEypa» BU3HAUEHO, MO afMiHicTpaTuBHi mpoteaypu [lepskas-
HOI MirpauiiiHoi cryk6u Ykpainu y cepi rpoMasHCTBa SBJISIOTH COO010 BU3HAYEHUH Y 3aKOHONABCTBI
HOPSIIOK po3rJisiiy JlepsKaBHOW MirpaifiiiHor ciay:k0010 YKpaiHu afMiHICTPATHMBHUX CIIPaB, a TAKOXK
HPUIHATTS BIAMOBIHOTO PillleHHst MO0 HAOYTTsI, 30ePeKEHHsI, BTPATH Ta MOHOBJIEHHS IPOMAJITHCTBA
3 MeTOI0 3a0e3MeueHHsI PpaB, CBOOO Ta 3aKOHHUX iHTepeciB 0co6u. BrokpeMiieHo BU3HAYATbHI O3HAKH
aMiHICTPaTUBHOI MPOLEAYPH K 1i HOPMATUBHY yPETYIbOBaHICTD, 10 ABJAAE COOOI0 BiATOBIAHY MOCITi-
JIOBHICTD Jiil, pe3yJIbTaToM € NPUHHATTS aAMIHICTPATMBHOIO akTa abo yKJIaAeHHs aIMiHiCTPaTHBHOIO
JIOTOBOPY; 000B's13K0BUM Cy(’€KTOM € opraH Iy6/iuHol anaMidicTpanil. 3AiCHeHo aHali3 TaKUX ajaMiHi-
CTpaTUBHUX mpoteayp JlepKaBHO0 MirpaiiiiHow cryx0010 YKpainu y cdepi rpoMajisiHCTBa, SIK: PO3TJIsi]L
CIIpaB, PillieH s, IPABO Ha meperdist, 300pu. AKIIEHTOBAHO Ha HEOOXIAHOCTI yIIOCKOHATIEHH S ajiMinicTpa-
TUBHUX TIPOLEAYP Y cepi TPOMAAAHCTBA IIISIXOM BUPILIEHHST IPo6JIeM 100 BiAIOBIIAMBHOCTI 110ca-
IoBUX 1 ciyk00BuX 0cib [lepskaBHOI MirpaniiiHoi ciy:x6u YkpalHu 3a MOPYIIEHHS 3aKOHOJABCTBA PO
IPOMAISTHCTBO; HAOYTTSI TPOMAJISTHCTBA 0COOAMH, 1110 TTPOKMBAIOTH HA THMYACOBO OKYTIOBAHUX TEPUTOPI-
SIX, IO BUMAra€ MOAJIBIIOTO PO3BUTKY BITUM3HSHOTO 3aKOoHOAaBcTBa. Harosomreno, mo [Topsgox mpo-
Ba/IKEHHS 32 3aBaMU 1 [OIAHHAMH 3 TIMTAHb TPOMA/ISTHCTBA Ta BUKOHAHHS TIPUITHATHUX PillleHb BU3HAYAE
BUMOT'H JIO MOJIAHHS 3B Ta iHIINX JJOKYMEHTIB JIJIsI BCTAHOBJICHHS, 0(DOPMIICHHS Ta MEPEBIPKH HaJIEK-
HOCTI 710 TPOMAZITHCTBA YKPATHH, TIPUHHATTS 10 TPOMAIIHCTBA YKpainu, ohopMIeHHsT HabyTTsT TpoMa-
ISHCTBA YKpaiHu, BUXO/Y 3 TPOMAJTHCTBA YKpaitu. Bucnosxu. 3po6iieHo BUCHOBOK, 10 [PIOPUTETHU-
MW HapsiMaMy Y0CKOHAJIEHHsI afMiHicTpaTiBHuUX Tporeayp JepxkaBroi Mirpartiitioi cryx6m Ykpainu
y cepi rpoMaJIIHCTBA € HaraJbHe BUPILIeHHs POOJIeM 100 BiATOBIIAIBHOCTI TTOCAT0BHX i CIY;KOOBIX
oci6 JlepkaBHOI Mirpaiiiitoi ciy:k6u YKpaiHu 3a IOpyIIeHHs 3aKOHOIABCTBA TIPO TPOMAJISTHCTBO; HA0y T-
TsI TPOMA/ISTHCTBA 0c06aMHU, 1110 TIPOKMBAIOTH HA THMYACOBO OKYTIOBAHUX TEPUTOPISIX, 110 BUMATA€ TT0/[aJTh-
II0T0 PO3BUTKY BiTYM3HSIHOTO 3aKOHO/IABCTBA.

Kiouosi cioBa: nepskaBHa Mirpaifiiisa ciry:x0a, aMiHiCTpaTHBHA MIPOIIELYPa, TPOMASIHCTBO, PillleH-
HsI, HOPMATHBHO-TIPABOBHI aKT, THMYACOBO OKYIIOBaHi TePUTOPIi, Cy6 eKT.

The article was submitted 13.06.2022

The article was revised 04.07.2022
The article was accepted 25.07.2022

34



4/2022
ADMINISTRATIVE LAW AND PROCESS

UDC 321.011:342.9
DOI https://doi.org/10.32849,/2663-5313,/2022.4.05

Oksana Zubko,

External Postgraduate Student, Scientific Institute of Public Law, 2a, H. Kirpy street, Kyiv, Ukraine,
postal code 03035, Zubko Oksana@ukr.net

ORCID: 0000-0003-1381-621X

sovereignty  from
4, 35-39,

information
Economy and Law,

Zubko,  Oksana  (2022). The essence of
an administrative law perspective. Entrepreneurship,
doi: https://doi.org/10.32849 /2663-5313/2022.4.05

THE ESSENCE OF INFORMATION SOVEREIGNTY
FROM AN ADMINISTRATIVE LAW PERSPECTIVE

Abstract. Purpose. The purpose of the article is to form the modern essence of information
sovereignty from the perspective of administrative law in Ukraine, relying on the systematic analysis
of the positions of scientists, reference materials, and provisions of current legislation. Results. It is
noted that the State has some duties only where it has a certain interest: only what works to strengthen
the State, to protect it from external aggression and internal strife, can be the subject matter of its systemic
protection, support and all kinds of care. Conversely, what constitutes a threat to the interests of the State,
it is not obliged to support; moreover, it is interested and engaged in limiting and minimising influence
and development. The humanitarian policy of the State should be aimed at strengthening its sovereignty
and, accordingly, may more or less coincide with the humanitarian policies of the individual cultural
groups composed of the citizens of that State. It is established that the Concept of State Sovereignty
needs to be modernised by integrating the classical and new information powers of the State, which are
characteristic of the globalised information world. Information sovereignty is not an independent category
of constitutional law: this term describes the specificity of the sovereign powers of the State in the global
information space regarding the independent formation of national information policy and national
security. Conclusions. It is concluded that information sovereignty as an information part of State
sovereignty is a particularly valuable object of the administrative and legal protection in the context
of the development of information society and conditionally is under full protection of the information
security of the State. Information sovereignty is the independent information and spatial boundary
of the use of information space, information resources and information technologies of each State, which
by integrated processes is integrated into the global information space and at the same time represents
the national interests of the State, specificities of its State information policy and the concept of protection
for the expression of the State information identity and the subjective participation in the information
exchange at the global level.

Key words: administrative protection, administrative means, administrative and legal framework,
State information policy, information security, information, cyberspace, sovereignty.

1. Introduction

In the context of strategical security for
the internal sources of State sovereignty, it is
not only possible but also advisable to resort
to its external sources. Only if in a State, as
well as its leaders, the National Idea, which has
the function of integrating all the country’s cul-
tural groups, is the subject matter of protection
of the sovereignty of the State: the State as such
does not deserve sovereignty, but only the State
as the embodiment of a national idea. Therefore,
itis not only possible but also advisable to resort
toexternal sources of State sovereignty, provided
that the internal sources of State sovereignty
are strategically safeguarded (Boichenko, 2020,
pp. 158-173).

© 0. Zubko, 2022

The State has certain duties only where
it has a certain interest: only what works to
strengthen the State, to protect it from external
aggression and internal strife, can be the sub-
ject matter of its systemic protection, support
and all kinds of care. Conversely, what consti-
tutes a threat to the interests of the State, it
is not obliged to support, moreover, it is inter-
ested and engaged in limiting and minimising
influence and development. The humanitarian
policy of the State should be aimed at strength-
ening its sovereignty and, accordingly, may
more or less coincide with the humanitarian
policies of the individual cultural groups com-
posed of the citizens of that State. This means
that such cultural groups are bound to support
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the State and consistently fulfil these obliga-
tions if they expect to promote their partisan
interests. The embodiment and quintessence
of this cohesion of individual cultural groups
around the task of safeguarding the sover-
eignty of the State is their recognition of a com-
mon national idea based not on ethnic, but on
political fundamentals. A common national
idea legitimises the sovereignty of the State
in their eyes. The State provides assistance to
different cultural groups as an embodiment
of a common national idea and not as an out-
sider. On the other hand, a State cannot a pri-
ori accept or a priori reject such assistance, but
it must depend on whether or not the cultural
group has fulfilled its obligations towards
the State (Boichenko, 2020, pp. 158-173).

In the process of realisation of the national
idea, questions arise on protection of informa-
tion sovereignty as the newest category of infor-
mation society.

Current issues of information sover-
eignty in the context of administrative law in
Ukraine were studied by V. Hapotii, O. Hera-
symova, S. Horova, V. Horovyi, S. Demchenko,
O. Dovhan, D. Dubov, H. Duhinets, V. Markoyv,
V. Nabrusko, O. Oliynyk, A. Pysmenytskyi,
V. Polevyi, O. Radutnyi, P. Rohov, O. Skryp-
niuk, O. Solodka, V. Suprun, V. Torianyk,
A. Cherep, and others.

However, given the duration of the hybrid
war, the intensification of cyber-attacks against
State portals and other information intrusions
in the public sector, the relevance of scientific
research in the field of information sovereignty
acquires new features and characteristics.

The purpose of the article is to form
the modern essence of information sovereignty
from the perspective of administrative law in
Ukraine, relying on the systematic analysis
of the positions of scientists, reference materials
and provisions of current legislation.

2. Foundations of State sovereignty

The online Stanford Encyclopedia of Phi-
losophy gives the following definition of sover-
eignty: “Sovereignty, though its meanings have
varied across history, also has a core meaning,
supreme authority within a territory. It is a mod-
ern notion of political authority. Historical var-
iants can be understood along three dimensions
— the holder of sovereignty, the absoluteness
of sovereignty, and the internal and external
dimensions of sovereignty” (Boichenko, 2020,
pp. 158—173; Philpott, 2020).

State sovereignty is defined in the Dec-
laration of State Sovereignty of Ukraine as
the supremacy, autonomy, completeness
and indivisibility of the authority of the Ukrain-
ian State within its territory, which is an inde-
pendent and equal actor of international rela-
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tions (Declaration of State Sovereignty
of Ukraine, 1990). Therefore, the main spatial
limit of the exercise of sovereign rights by
a State is its territory. However, the very con-
cept of “territory” in the process of historical
development has undergone serious changes.
At first, the territory was considered to be
the continental part of the Earth, later on States
began to protect their interests in bordering ter-
ritories, defined today as the continental shelf
and the exclusive (maritime) economic zone.
In the nineteenth century, it became urgent
to define the territorial boundaries of the sov-
ereign rights of the State in the information
space due to the rapid development of the latest
technologies and the transition of mankind to
a qualitatively new paradigm of social develop-
ment — the information society. It is believed
that the nature of cyberspace has not met tra-
ditional geographic concepts for a long time
(Corn, Taylor, 2017, p. 207). Accordingly, today
there is an urgent need to determine the sover-
eignty of the State in a new dimension — infor-
mation and determination of the boundaries
of the exercise of information sovereignty
of the State (Solodka, 2020, p. 40; Ternavska,
2021, pp. 80—-89).

A. Skrypniuk believes that the concept
of "State sovereignty" develops in relation
and depending on popular and national sov-
ereignties. State sovereignty is a political
and legal characteristic of the modern State,
whichisexpressed in the supremacy of its power
within the country and its external independ-
ence. It is directly linked to sovereign State
authority, characterised by the autonomy to
resolve issues in the political and legal sphere
and the supremacy of State authority in rela-
tions with other types of social power; is char-
acterised by indivisibility and unity and can-
not be divided among other actors in political
and legal relations; means the independence
and equality of the State in external relations.
The sovereign State is the one with external
and internal sovereignty. In the context of real
construction of a democratic, legal and social
State, sovereignty acquires new characteris-
tics, such as: efficiency of State power, reality
of constitutional system, stability and sus-
tainable development of all spheres of activ-
ity of the State and society. State sovereignty
depends on the legitimacy, legality and effec-
tivenessof the organisation and exercise of State
authority, which is directly linked to the form
of public administration. One of the impor-
tant areas of ensuring State sovereignty in
Ukraine is the approval and stabilisation
of the parliamentary-presidential form of gov-
ernment with the strengthening of “parliamen-
tary elements” (Skrypniuk, 2021, pp. 11-19).
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The Concept of State Sovereignty needs
to be modernised by integrating the classical
and new information powers of the State, which
are characteristic of the globalised information
world. Information sovereignty is not an inde-
pendent category of constitutional law, this
term describes the specificity of sovereign pow-
ers of the State in the global information space
regarding the independent formation of national
information policy and national security (Ter-
navska, 2021, pp. 80—89).

Accordingly, State sovereignty should be
considered not only from the political and eco-
nomic perspective, but also from the informa-
tion one, since the full power and effectiveness
of a political or economic decision is directly
dependent on information, on the basis of which
it has been adopted, as well as on communica-
tion with the makers of this decision. That is,
it is about the information component of State
sovereignty (Polevyi, 2018, pp. 139-144).

As a variant of the definition of the cate-
gory of “information sovereignty”, V. Suprun
suggests the following: this is certain data
resources resulting from the exercise of free-
dom by the State, at the expense of the State or
the entities of the State, as a result of the reali-
sation of the right to information, which ensures
its equality in the international information
space, which indicate its copyright to the State,
authorities, local self-government and other
public authorities. This is provided for by
international standards enshrined in the inter-
national and European Conventions to which
Ukraine has acceded, as well as by interna-
tional and inter-State treaties concluded by
the authorities of Ukraine. The provision
of information sovereignty by the State includes
the following factors: — The right to informa-
tion should belong to the State or its authori-
ties; — The exercise by the State of information
sovereignty includes ensuring its information
security; — The realisation of information sover-
eignty should be based on information freedom
and equality (Suprun, 2008, 39).

3. Specificities of information sovereignty
of the State

O. Radutnyi argues that the definition
of the content of the concepts of "national
security”, "information security”, "State sov-
ereignty”, "information sovereignty" ("State
sovereignty in the information sector") within
the domestic legal field and at the level of reg-
ulatory framework for human rights and free-
doms, should be the existence of individualis-
tic principle of distribution of values (national
interests are conditioned by natural, individual
human rights and freedoms, State institutions
are subject to the realisation of individual
values and interests, and all other interests,

including public, social, national, etc. derived
from individual) but in the practical applica-
tion of existing legislation — Statism (a certain
absolutisation of the importance of the State),
which forms a certain dissonance (Radutnyi,
2016, pp. 98-91).

0. Solodka argues that information sover-
eignty of the State is a legal feature, consisting
in the supremacy, independence, completeness
and indivisibility of its authority in the informa-
tionspace of Ukraine, equality and independence
in relations with other States in the global infor-
mation space. The legal category of sovereignty
is the characteristic that enables the relevant
authorities of the State to implement specific
measures to ensure information security. In fact,
information security, as regulated by law, must
reflect the state of art in the exercise of infor-
mation sovereignty by the State. Information
sovereignty is a fundamental principle of infor-
mation security (Solodka, 2020, pp. 232—239).

The informational component of State
sovereignty means the right and the actual
possibility, in accordance with the legislation
and taking into account the balance of inter-
ests of the individual, the State and society
to define and implement internal information
policy, guarantee information security and act
as an equal actor of external (international)
information exchange. Therefore, public admin-
istration in the information sector should aim
at: — filling the domestic and world information
space with reliable and positive information
about Ukraine and the events taking place in
it; — promoting the creation of quality con-
tent; — promoting the development of informa-
tion technologies; — ensuring information secu-
rity (Polevyi, 2018, pp. 139—144).

According to Solodka, the issue of deter-
mining the components of information sov-
ereignty of Ukraine and their legal nature
can be considered from two main approaches:
the identification of functional sectors (aspects)
of information sovereignty or the identification
of its system elements. In the most general form,
information sovereignty of Ukraine, as a com-
plex category of information law, the elements
thereof reflect various forms of information
and areas of its expression in modern society,
includes the following functional aspects: infor-
mation-humanitarian, and information techno-
logy (Solodka, 2020, pp. 23-29). The informa-
tion-humanitarian component of information
sovereignty includes three aspects: national
(popular), State and individual. These aspects
can be detailed through cultural, ideological,
spiritual components, etc. (Solodka, 2020,
pp. 23-29). The information technology com-
ponent is implemented in general through
the concept of digital sovereignty and is asso-
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ciated with cyberspace, that is an environ-
ment resulting from the interaction of people,
software and services on the Internet with
the help of technological devices and networks
connected to them, which does not exist in any
physical form (Solodka, 2020, pp. 23-29).

Information sovereignty of the State is
reflected in its ability, in accordance with
the provisions of national and international law,
to determine independently national interests
in the field of information and to implement
them through State internal and external infor-
mation policy. This includes the ability to pro-
vide information security, to manage national
information resources, to create a national
information infrastructure for national infor-
mation space, create conditions for its integra-
tion into the world information space (Solodka,
2020, pp. 232-239).

In general, the relationship between infor-
mation sovereignty and information security
is reflected in the following: — Information
sovereignty is an absolute feature of the mod-
ern State and a legal basis for ensuring its
information security; — The object of ensur-
ing both information sovereignty of the State
and the information security of the State is
the national interests of Ukraine in the informa-
tion sphere; — Information sovereignty is exer-
cised through the sovereign right of the State
to ensure information security and is the basis

for its exercise; — Virtually all measures aimed
at maintaining information sovereignty are
simultaneously measures, aimed at ensuring
information security, therefore, information
sovereignty of the State is a condition for its
information security; — Information sover-
eignty of the State determines its independence
in the global information space, and ensures
the independent participation of the State in
the international information security system
(Solodka, 2020, pp. 232-239).

4. Conclusions

To sum up, information sovereignty as
an information part of State sovereignty is a par-
ticularly valuable object of the administrative
and legal protection in the context of the devel-
opment of information society and condition-
ally is under full protection of the information
security of the State.

Information sovereignty is the indepen-
dent information and spatial boundary
of the use of information space, informa-
tion resources and information technologies
of each State, which by integrated processes
is integrated into the global information space
and at the same time represents the national
interests of the State, specificities of its State
information policy and the concept of protec-
tion for the expression of the State information
identity and the subjective participation in
the information exchange at the global level.
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SOME ASPECTS OF PUBLIC CONTROL
AS A WAY TO ENSURE FAIR AND EFFECTIVE
JUSTICE IN UKRAINE

Abstract. Purpose. The purpose of the article is to study public control as a way to ensure
fair and effective justice. Results. The article analyses certain aspects of public control as a way to
ensure fair and effective justice. Human and civil rights and freedoms are an important component
of the implementation of constitutional provisions. The judiciary is a systemic tool for preventing
and monitoring these violations. Control can be considered both as judicial control exercised by
the courts, playing an important role in the process of implementing the principle of separation of powers,
and public control exercised by society over the courts. In Ukraine, despite the reforms and changes in
the justice system, there is no effective legal instruments of protecting the rights and freedoms of citizens,
corruption continues to occur, Excessive length of court proceedings or execution of judgement. It is
these components that require special study and public control. The National Agency of Ukraine for Civil
Service monitors the quality of official duties performance, effectiveness and efficiency of service, as well as
career planning, identification of the need to increase the level of professional competence of civil servants,
encouragement of effective performance. Furthermore, public control should be considered as an inherent
function of civil society. Its main task is to prevent judges from abusing their powers and exercising their
interests to the detriment of the public. Conclusions. In order to prevent violations, both within the system
(relationship between judges, their conduct) and in judgements, the activities of courts are controlled not
only externally but also internally. The activities of the courts are controlled by a wide range of actors,
including the President of Ukraine, the Verkhovna Rada, the State Judicial Administration of Ukraine,
the High Council of Justice, the President of the Court, State bodies, municipal bodies and the public.

Key words: administrative and legal framework, efliciency, fairness, justice, public control,
administrative law, courts.

1. Introduction

Human and civil rights and freedoms are
an important component of the implementation
of constitutional provisions. The judiciary is
a systemic tool for preventing and monitoring
these violations. Control can be considered both
asjudicial control exercised by the courts, playing
an important role in the process of implementing
the principle of separation of powers, and pub-
lic control exercised by society over the courts.
In Ukraine, despite the reforms and changes
in the justice system, there is no effective legal
instruments of protecting the rights and free-
doms of citizens, while corruption, excessive
length of court proceedings or execution
of judgement occur. It is these components
that require special study and public control.

The study is based on the work of academic
theorists on administrative law, such as: B. Aver-
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ianov, O. Bandurka, O. Bezpalov, Y. Bytiak,
M. Havryltsiv, V. Halunko, 1. Holosnichenko,
S. Kivalov, M. Kovaliv, V. Kolpakov, A. Kom-
ziuk, O. Kuzmenko, A. Kravtsov, R. Melnyk,
S. Ovcharuk, M. Taradai, I. Stakhura, A. Shcher-
bliuk, V. Felyk, and others.

The purpose of the article is to study public
control as a way of ensuring fair and effective
justice.

2. Control as a tool of public administra-
tion

In administrative law, control is classified
as a tool of public administration. A common
approach to the definition of public control
has not yet been developed. The term “cont-
rol” is defined as: a) verification of compliance
of an object under control with the require-
ments; b) verification, accounting of activities;
b) institution or organisation exercising super-
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vision (Busel, 2005, p. 569). The term “public”
comes from the Latin publica, publicus, that is,
national, declared, explicit, known; organised
for the public, society, folk, popular, national,
nation-wide; all common, belonging to all
(Dal, 1999, p. 535). According to Ya. Krehul, in
a democratic society, public control over State
authority by the public is, first and foremost,
a guarantee of human and civil rights and free-
doms. At the same time, active effective intro-
duction of public control can increase influence
of civil society on legislative initiative of State
structures. Therefore, public control can pre-
vent the authorities from violating existing legal
provisions and officials from making premature,
biased, unsubstantiated decisions and actions,
leading to poor-quality legislation (Krehul,
2020). The essence of public control is to super-
vise the functioning of the relevant object under
control; to obtain objective and reliable informa-
tion; to take measures to prevent and eliminate
violations; to identify the causes and conditions
conducive to the offence (Zabarnyi, Kaliuzh-
nyi, Shkarupa, 2003). O. Muzychuk argues that
control is a set of measures to verify the com-
pliance of object under control with established
requirements, during which the actor of control
is authorised to interfere in the professional
activity of the object under control by replace-
ment or suspension from duty, revocation or
termination of a decision, holding one liable
(Muzychuk, 2010, p. 86). Therefore, control is
a method of enforcing the law in the manner
prescribed by the current legislation in order
to eliminate and prevent certain violations.In
Ukraine, judges are independent of any inter-
ference, influence or pressure on their deci-
sion-making is unlawful and entails punishment.
However, in order to prevent violations, both
within the system (relationship between judges,
their conduct) and in judgements, the activities
of courts are controlled not only externally but
also internally. The activities of the courts are
controlled by a wide range of actors, including
the President of Ukraine, the Verkhovna Rada,
the State Judicial Administration of Ukraine,
the High Council of Justice, the President
of the Court, State bodies, municipal bodies
and the public.

3. Internal control over the courts

Next, the focus should be on some con-
trolling powers of the relevant actors relating
to the organisation and operation of the court
apparatus, that is, internal control. For exam-
ple: the President of a local court monitors
the efficiency of the court’s staff and issues,
under an act appointing a judge to office,
a transfer of the judge, dismiss of a judge from
office, as well as in connection with the termi-
nation of the powers of the judge, an appro-

priate order; reports to the High Qualification
Commission of Judges of Ukraine and the State
Judicial Administration of Ukraine, as well as
through the judiciary’s web portal on vacant
judicial posts within three days of their forma-
tion, etc. The President of the Court of Appeal
controls the effectiveness of the court’s staff,
approves appointments to the posts of Chair-
man of the court’s staff, Deputy Chairman
of the court’s staff, introduces the application to
the Chairman of the court’s staff, His deputy’s
incentive or imposition of a disciplinary sanc-
tion in accordance with the law (Law of Ukraine
on the Judiciary and the Status of Judges, 2016).

The Registrar of the Court Chamber is
also responsible for supervising the analysis
and review of judicial practice in cases falling
within the competence of the Chamber; the Pres-
ident of the Appeals Chamber is responsible for
the effectiveness of the activities of the separate
structural unit providing the organisational
support for the work of the Appeals Chamber,
makes proposals for the appointment of the head
of this unit and agree on his/her dismissal from
office, makes a proposal for the incentive or
imposition of a disciplinary sanction as pre-
scribed by law; agrees on a draft regulation
on such a structural unit and changes, etc,;
the President of the Supreme Court moni-
tors the effectiveness of the Supreme Court’s
staff, approves the appointment of the Head
of the Staff of the Court and the First Dep-
uty, submits the application on incentive or
disciplinary sanction for the Head of the Staff
of the Court and the First Deputy in the man-
ner prescribed by law.

Therefore, control is exercised by the repre-
sentatives in the relevant administrative posi-
tions.

Broad powers of control are vested in
judicial self-government bodies that can exer-
cise both internal and external control over
the activities of courts in Ukraine. They discuss
internal court affairs or performance of specific
judges or staff of the Court, and make deci-
sions on these matters binding on the judges
and employees of the Court, regulate the spe-
cialisation of judges to process specific cate-
gories of cases; regulate the level of loading on
the judges of the relevant court, taking into
account their performance of administrative
or other duties; hear the reports of the judges
holding administrative positions in this court,
and the Head of the Staff of the Court, etc.
(Law of Ukraine on the Judiciary and the Sta-
tus of Judges, 2016).

The Decision 2 of the Council of Judges
of Ukraine of February 4, 2016 provides for
the main ways and forms of control over com-
pliance with the requirements of the legisla-
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tion on the settlement of conflicts of interest
in the activities of judges and other repre-
sentatives of the judicial system, the content
and application of preventive mechanisms
in the event of a conflict of interest, as well
as the main measures to resolve the conflict
of interests in the activities of these per-
sons (if such conflict cannot be resolved in
the manner prescribed by the procedural law),
rules and remedies for violations of the law
on conflict of interest (Decision of the Coun-
cil of Judges of Ukraine on the Procedure for
monitoring compliance with the legislation on
conflicts of interest in the activities of judges
and other representatives of the judiciary
and its settlement, 2016).

In addition, judges are responsible for con-
trol under art. 2 of the Code of Administrative
Procedure of Ukraine, providing that the objec-
tive of administrative proceedings is the fair,
impartial and timely settlement of disputes in
the field of public-legal relations with a view to
the effective protection of the rights, freedoms
and interests of individuals, rights and interests
of legal persons from violations by authorised
actors. In cases of appeal against decisions, acts
or omissions of authorised actors, administra-
tive courts check the legality of the decisions
taken (Code of Administrative Procedure
of Ukraine, 2005).

It should be noted that the control over
unlawful decisions on administrative cases or
criminal proceedings is partly the responsibility
of the Prosecutor’s Office. Its duty is to supervise
compliance with the law by the bodies carrying

out operative-search activities, initial inquiry,
pre-trial investigation, supervision of compli-
ance with the law in the execution of judicial
decisions on criminal cases, as well as other
coercive measures related to the restriction
of personal freedom of citizens (Law of Ukraine
on the Prosecutor's Office, 2014). In case of vio-
lations, prosecutors are obliged to react.

In addition, the National Agency of Ukraine
for Civil Service monitors the quality of offi-
cial duties performance, effectiveness and effi-
ciency of service, as well as career planning,
identification of the need to increase the level
of professional competence of civil servants,
encouragement of effective performance (Order
of the National Agency of Ukraine for Civil Ser-
vice On Approval of the Standard Procedure for
Evaluating the Performance of Civil Servants,
2012). With regard to public control, it should
be considered as an inherent function of civil
society. Its main task is to prevent judges from
abusing their powers and exercising their inter-
ests to the detriment of the public.

4. Conclusions

Thus, in order to prevent violations, both
within the system (relationship between judges,
their conduct) and in judgements, the activities
of courts are controlled not only externally but
also internally. The activities of the courts are
controlled by a wide range of actors, including
the President of Ukraine, the Verkhovna Rada,
the State Judicial Administration of Ukraine,
the High Council of Justice, the President
of the Court, State bodies, municipal bodies
and the public.
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INEBHI ACIIEKTHU IIYBJITYHOTO KOHTPOIIO
SIK CIOCOBY 3ABE3IIEYEHHA CITIPABE/L/TUBOTO
TA EOEKTUBHOTO ITPABOCY 111 B YKPAIHI

Auoranis. Mema. Mera crarti nojsirac B oMy, o6 A0CHAUTH myOMYHUI KOHTPOIb SIK CIOCIO
3a0e3meueH s CIIPABEIMBOrO Ta eheKTUBHOTO mpaBocyis. Pesynvmamu. Y crarti npoaHasizoBaHi
[EBHI aCTIEKTH My6JIYHOTO KOHTPOIIO SIK CIIOCO0Y 3a0e3MeueH st CIIPABEIIMBOrO Ta eheKTHBHOTO PABO-
cyaist. 3abesledeHHs PaB Ta CBOOO/I JIIOUHU Ta TPOMAJTHUHA B YKPaTHi € BasKJIUBUM CKIAJIHUKOM pea-
Jizartii KonetuTyiinux HopM. Opranu cy/10Boi BIa/i1 € CUCTEMHUM BaskeJieM y HeJOYIIeHH i IIUX TTopy-
IIeHb Ta 3/[iICHEHH] BiIOBiIHOTO KOHTPOJI0. KOHTPOITh MOKHA PO3TIISIATH Y IBOX ACTIEKTAX: SIK CYTOBHI
KOHTPOJIB, IO 3/IIHCHIOIOTH CaMi Cy/IH, BUKOHYIOUH BaKJINBY POJIb Y TIPOIECi peastisatii MpuHINITY MOy
BJIA/IN, TA TPOMAJICBKUI KOHTPOJIb, AKUH 3IHCHIOETHCS CYCHIIBCTBOM 3a JISJIBHICTIO CyaiB. B Ykpaini,
He3Ba)Kaloun Ha pepopMyBaHHSI Ta 3MIHH y CHCTeMI PAaBOCYIs, BIACYTHI e(eKTUBHI IOPUINYHI 3ac001
3aXUCTY [PaB Ta CBOOO IPOMaJIsH, IPOIOBKYOTh MATU MicIle KOPYIIIHHI CKJIaIHUKH, HAJIMIPHO TPUBAJIE
BUKOHAHHSI CY/I0BUX PO3IJIS/IIB CIIPaB ab0 BUKOHAHHSI Cy0BOTO pinterHst. Came 11 CKIIAHUKU TOoTpedy-
10Th 0COOIMBOTO JOCTI/IPKEHHS Ta 3/ilicHeH s my6IiuHOT0 KOHTPOJTi0. HalioHaIbHUM areHTOM 3 THTAHb
JIePsKaBHOI Cay:KOU 3/1i1iCHIOETBCS KOHTPOJIb 32 SIKICTI0 BUKOHAHHSI [IOCAZI0BUX 000B I3KIB, BUSHAUCHHSI
PIBHSI Pe3yJIBTATUBHOCTI Ta eeKTUBHOCTI CIIyKOM, 8 TAKOXK IIAHYBAHHS Kap €pHu, BUsBJIEHHST HEOOXi/l-
HOCTI T ABUIIIEHHS PiBHS TTPOdECiitHol KOMITETEHTHOCT] IeP/KaBHIX CTYKOOBIIIB, CTHUMYTIOBAHHSI PE3YJTh-
TATUBHOI JIibHOCTI. [OBOPSIUM 1IPO TPOMAICHKIIT KOHTPOJIb, TO HOTO CJIiJ| PO3IJISANATH SK HEBif' €MHY
(YHKIII0 TPOMAJISHCHKOTO CYCIiIbCTBA. VI0ro OCHOBHUM 3aBIAHHAM € HEJOMYLIEHHS 31 CTOPOHI CY/IB
3JI0BKMBAHHS BJIQTHUMI TIOBHOBAKEHHSIMM Ta peastizallii cBOiX iHTepeciB Ha KO CycriTbHuM. Bucno-
6KuU. 3 METOIO HEJIOIYIIEHHS OPYIIEHb K YCepeInHi crcTeMy (B3AEMIUHU MIK CY/IIMHU, IXHS TTOBE/IIHKA )
Ta NPURHATTSAM MPOIECyaJbHIX PillleHb 3a AISUIBHICTIO CY/IIB KOHTPOJIb 3/I1ICHIOETLCS HE TiJIbKU 30BHi,
a i Bcepeumi crcremn. KOHTPOJIb 3a AiSTBHICTIO CY/IiB 37iHCHIOIOTHCS MMPOKAM KOJOM CY6'€KTIB, 10
akux Hajexatpb [Ipesument Yrpainn, Bepxosna Paza, [lepxaBra cynoBa aaminicTpanis Ykpainu, Buma
pana npaBocyd, losoBa cyy, rep:KaBHi OpraHu, MyHIIIUIIAJbHI OPraHK i TPOMa/ICBKICTb.

Kmo4oBi cioBa: afMiHicTpaTHBHO-TIPaBoOBe 3a0e3MedeHHs], e(heKTHBHICTD, CIPABETNBICTD, MPaBO-
cyaus, myOJiuHUIT KOHTPOJIb, aAMiHICTPATUBHE IIPABO, CY/IU.
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ADMINISTRATIVE AND LEGAL SUPPORT

FOR THE NATIONAL SECURITY OF THE UNITED
STATES AND THE PHILIPPINES IN RESPECT

OF COUNTER-TERRORISM COOPERATION

Abstract. Purpose. The purpose of the study is to reveal the dynamics and orientation of administrative
and legal support for the national security of the United States and the Philippines in respect of counter-
terrorism cooperation. Results. The article studies the military factor within administrative and legal
support for the national security of the United States and the Philippines in respect of counter-terrorism
cooperation. The process of transforming the Philippines into a U.S. military base in the Pacific region
and determining the role of this base in the regional and world policy of the USA were considered. The
author analyses and summarises the main trends in the development of U.S.-Philippine relations in
the context of administrative and legal support for their national security, as well as cooperation to counter
and combat terrorist organisations. It is underlined that the USA is a protector of the external and internal
security of the Philippines and takes active measures to stabilise the political situation of the Philippines.
Indeed, the development of democratic political forms reveals that the Philippines is the most progressive
country in the region. Accordingly, the country has established a presidential-parliamentary democracy
of the American type, with the division of powers into the executive and legislative. Military analysts believe
that the Philippines’ capacity to respond to threats has been weakened by long-standing wars against
communist and Muslim uprisings, outdated equipment, politicisation, institutional corruption, low wages,
and low morale, especially among middle-ranking officers. Many active and retired military personnel were
reportedly accused of bribery. Conclusions. 1t is concluded that the United States and the Philippines
maintain a reasonably long and reliable relationship considering administrative and legal support for their
countries' national security. The joint efforts of the United States and the Philippines are underlined not
only by the common history of the struggle in World War I1, but also by numerous agreements and treaties.
Through such programmes, the USA makes efforts to accelerate qualitative economic growth and stabilise
the political situation in the Philippines. The political, economic and military domination of the United
States has, among other things, military strategic objectives. U.S. politicians see the Philippines as a major
outpost off the coast of the PRC, therefore a priority of American policy in the Philippines.

Key words: administrative and legal support, counterterrorism, military doctrine, internal relations,
external relations, instruments, national security, defence, United States, Philippines.

1. Introduction
The U.S.-Philippine  cooperation in

liamentary democracy of the American type,
with the division of powers into the executive

national security encompasses a rich spec-
trum, including political, economic, social and,
of course, military. The USA is a protector
of the external and internal security of the Phil-
ippines and takes active measures to stabi-
lise the political situation of the Philippines.
Indeed, the development of democratic politi-
cal forms reveals that the Philippines is he most
progressive country in the region. Accordingly,
the country has established a presidential-par-
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and legislative.

The USA and the Philippines have been
working together long enough to defend dem-
ocratic freedoms during World War I1. There-
fore, today these countries are deepening their
interaction in several ways of: overcoming pov-
erty in the Philippines, creating various world
organisations, implementing ideas on how to
accelerate economic development, assisting vic-
tims of cataclysms or wars, fighting for human

© I. Pidbereznykh, 2022
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rights, pursuing extremism, that is, they have
the same view of what the world should be like.
At the same time, given the political rhetoric
of U.S. leaders, it may be noted that they support
the Philippine Government’s initiative to fight
corruption, improve legislative reforms, combat
poverty, and create opportunities for the people.

The purpose of the study is to reveal
the dynamics and orientation of administra-
tive and legal support for the national security
of the United States and the Philippines in
respect of counter-terrorism cooperation.

General theoretical issues of the administra-
tive and legal regulatory mechanism for security
have been studied, including by legal experts
in administrative law, but taking into account
the current state and development of national
security of Ukraine and its permanent trans-
formation, it is necessary to study the foreign
experience of the national security genesis using
elementsof diachronic and synchronous compar-
ison. Our considerations are based on the scien-
tific works by scientists such as O.M. Bandurka,
AL Berlach, Yu.P. Bytiak, I.P. Holosnichenko,
V.V. Verkhohliad, R.A. Kaliuzhnyi, V.H. Kom-
ziuk, O.V. Kuzmenko, V.Y. Nastiuk, A.V. Nosach,
V.I. Olefir, A.A. Starodubtsev, V.V. Sokurenko,
M.M. Tyshchenko, M.V. Tsvik, and others. It
should be noted that a significant contribu-
tion to the study of general and regional prob-
lems of American politics in the Soviet period,
and especially after the formation of a sovereign
state, was made by Ukrainian researchers such
as: S.I. Appatov, B.M. Honchar, Ya.R. Dash-
kevych, Ye.Ye. Kaminskyi, B.I. Kantselaruk,
V.M. Kyrychenko, M.V. Koval, .M. Kaminskyi,
1.0. Minhazutdinov, V.I. Nahaichuk, S.V. Pron,
Yu.I. Nyporko, O.V. Potickhin, and others.

The systematic study of the history
of the Philippines in Soviet historiography is
connected with the name of the outstanding
researcher, the founder of the school of study
of Southeast Asia A.A. Huber. U.S.-Philippine
relations in the context of contradictions in
the political and financial circles of the United
States were analysed by O.H. Baryshnikova,
Yu.O. Levtonova, and M.O. Savelieva.

In American historiography, the deep anal-
ysis of the political and socio-economic his-
tory of the Philippines, as well as the essence
of American politics in the archipelago, is
revealed in the monographs by W. Perlo, J. Mar-
ion, and W. Foster.

2. Historical aspect of the national secu-
rity of the USA and the Philippines

As noted above, since the September
11 attacks, Washington has begun to form
an international counter-terrorism coalition,
in which the Philippines, with its example
of domestic threats and traditions of coopera-

tion with the USA, making them almost ideal
partners. That is why, in early June 2012, Pres-
ident Barack Obama and President Benigno
Aquino met bilaterally to reaffirm that coop-
eration. First of all, the Presidents empha-
sised new opportunities for effective coop-
eration on security, economic independence,
the exchange of human resources and a number
of other regional issues. Among other things,
the Millennium Challenge Grant, a $434
million United States financial assistance to
the Philippine government, was discussed to
boost the economy and its domestic capabilities.

The review of the study by L.M. Tkachuk on
the territorial organisation of East and South-
East Asia reveals that in the 1990s, the Philip-
pines, like most countries in the region, found
itself in a difficult situation as a share
of their GDP for export, was significantly above
the average of developed countries and showed
hypertrophic dependence on the external mar-
ket. In the mid-1990s, it was 36% in the Philip-
pines It was 36 percent in the Philippines (Tka-
chuk, 2007). An over-dependence on external
market opportunities is evident.

According to the authors, the world crises
that flooded the XXI century were the reason
for the introduction of public policy aimed
at deepening the regional bond market, with
the aim of reducing dependence on bank financ-
ing, which can protect a country from the vol-
atility of future capital flows. The spontaneous
intrusion of the crisis into the financial mar-
kets of the Philippines could not only stop this
process, but also contribute to its significant
transformation, down to the end of integra-
tion ties, or postponing them to a later date.
Nevertheless, the U.S. remained the main
investor in the Philippine economy, a source
of finances and economic assistance, particu-
larly the multi-million U.S. “infusion” aimed
at addressing the situation on Mindao Island
for the development of its infrastructure (Bar-
yshnikova, Levtonova, Shebalina, 2005).

Following the Washington Post, thanks to
the “U.S. factor” in the Philippines economy,
there is a record growth in GDP over the last
decade — 7.2% and a fairly consistent implemen-
tation of government programmes for economic
liberalisation. Through the lens of government
programs, the U.S. makes efforts to accelerate
quality growth in the Philippines (Habulan,
2012). We can argue that the U.S. is making
a significant contribution to the development
of the Philippines by defending its own national
security interests.

In January 2012, a number of U.S. senators
visited the Philippines, where they met with
President Benigno Aquino, Security Secretary
Del Rosario and other public administrators
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of the country, to express support for the Philip-
pine people on the issue of freedom of movement
and wished for a peaceful resolution of the dis-
pute and assured of their continued assistance,
as stated on the official website of Virginia Sen-
ator John Webb (Webb, 2011).

It has been repeatedly noted by many
scholars that administrative and legal support
for the national security of the United States
and the Philippines is developing quite dynam-
ically, including in the military sector. Thomas
Lum noted that the Philippines is an ally
of the United States under the Mutual Defense
Treaty of 1951 (Lum, 2014). Moreover, dur-
ing the Cold War period between the United
States and the Soviet Union, the Philippines
had a significant number of American mili-
tary bases to counterbalance Soviet bases in
Vietnam. However, in 1992, these bases were
closed, and the Philippine government allowed
the United States Navy to use the repair docks
of the former American base at Subic Bay on
a commercial basis. That is why we note that
these countries have common strategic interests
in administrative and legal support for national
security. In addition, the Philippines relies heav-
ily on the external security system of the United
States of America. As part of the ongoing mil-
itary exercises, these countries conduct joint
military operations to enhance the Armed
Forces of the Philippines preparedness and abil-
ity to respond to threats, as well as maintain
the interaction of the Philippine Air Force
and the United States Armed Forces.

The U.S.-Philippine joint military actions
were negotiated under the Visiting Forces
Agreement (VFA), which was signed in 1998
and ratified by the Philippine Senate in 1999.
Under the terms of this agreement, the Clark
and Subic Bay bases were once again being used
for military training.

Following the terrorist attacks in the U.S.
(September 2001), the George Bush adminis-
tration declared the Philippines, with its Isla-
mist terrorist network, a front line in the fight
against terrorism. The United States designated
the Philippines as a Major Non-NATO Ally
(starting on October 6, 2003) after President
Gloria Macapagal-Arroyo supported the U.S.
invasion of Iraq.

Despite the closure of U.S. military bases
in the Philippines, the limited U.S. military
presence remained. In 2002, the Philippines
became an important base in the United States’
war against global terrorism in Southeast
Asia. The administration of President Gloria
Macapagal-Arroyo signed a military transport
and defence agreement with the United States.
This allowed the use of supply bases in the Phil-
ippines for American military operations in
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the region. At the same time, the U.S. Special
Forces were stationed in the Sulu Archipelago,
extending from Mindanao Island in the south-
ern Philippines, to support Philippine Air Force
in the counter-terrorism efforts. It should be
noted that the joint exercises of these countries
were directed primarily against Islamist ter-
rorist groups in Sulu and Western Mindanao
with the aim of reducing the power of terrorists.
However, in 2011, military cooperation began
to shift the vector of a potential external threat
towards the South China Sea.

In the study of U.S. and Chinese military
capabilities, the I. Vishnevska noted that in
a letter Senator John Webb, Head of the Senate
Committee for South Asian and Pacific Rela-
tions, dated July 2011, underlined the need
for the State Council to step up additional
military intervention in the conflicts between
China and the Philippines in the South China
Sea. Remember that the territorial dispute for
the Spratly Islands between China, Vietnam,
the Philippines, Malaysia and Brunei has not
been resolved. However, according to political
analysts, peaceful coexistence between China
and its neighbours is possible provided parity,
that is, the interconnectedness of economies
(Vyshnevska, 2007).

3. Interrelationship of legal and adminis-
trative support for the United States and Phil-
ippine national security

Therefore, the level of administrative
and legal support for the U.S. national secu-
rity was directly dependent on the readiness
and level of national security of the Philippines.

According to Erlinda Basilio, the Philip-
pines, in support of the principle of the global
nuclear non-proliferation and disarmament
regime, signed the Global Initiative to Com-
bat Nuclear Terrorism, launched by Russia
andthe United StatesinJune2006(Bazilio,2011).

Balikatan is the most famous U.S.-Philip-
pine joint military exercise, first held in 1991,
but it was temporarily suspended in 1995-1999.
It should be noted that Balikatan contains
an extensive humanitarian component, because
in 2010-2011 training, each of which involved
about 2,000 soldiers of the Philippine army
and 6,000 U.S. troops, included the following
activities: preparation for combat, rescue, evac-
uation of victims, decontamination and disposal
of bombs, maritime safety exercises, disaster
management, joint command action. Dur-
ing the exercise Balikatan attention is paid
not only to the combat force of the country,
but also to education, namely, several schools
have been repaired and supplies to them have
been resumed. In addition, special flood pro-
tection systems were built. It is expected that
in the future some of the joint exercises will
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include about 20 participants from other South-
East Asian countries. The Chinese government
has launched a campaign to determine the real
goal of Balikatan and suggested that such activ-
ities could destabilise the situation in the region.
However, Philippine and U.S. officials deny this
(Gomez, 2012; Tian, 2012).

In addition, the threats by the Islamist ter-
rorist organisations Abu Sayyaf and Jemaah
Islamiyah, with links to Al Qaeda, the national
security of the United States and the Philip-
pines are real. Abu Sayyaf is a small violent Isla-
mist group operating mainly in the Sulu Islands
Archipelago. The group engaged in hostages,
numerous murders and bombings. Abu Sayyaf
has sacred ties to the Indonesian terrorist
organisation Jemaah Islamiyah, regional terror-
ist organisations (Bhattacharji, 2009).

In the early 2000s, under the leadership
of Muammar Gaddafi, Janjalani and Abu Sayyaf
became more effective as a terrorist organisa-
tion. The Janjalani developed plans for city
bombings, improving ties with separatist insur-
gent groups, the Moro Islamic Liberation Front
(MILF), established cooperation with the ter-
rorist organisation Jemaah Islamiyah. Janjalani
reemphasised Abu Sayyaf’s religious orienta-
tion. Abu Sayyaf and the Raja Suleiman Move-
ment (RRM), a Filipino Muslim refugee in
Manila, were found responsible for the bombing
of a ferry in Manila Bay in February 2004 that
killed more than 100 people (Manny, 2005).
In February 2005, Abu Sayyaf and the Raja
Suleiman Movement carried out simultane-
ous explosions in three cities, killing 16 peo-
ple, including one attack targeting the United
States Embassy.

Despite the effective conduct of the attack
in the mid-2000s. Abu Sayyaf activities begin to
weaken.

The combined military efforts of the United
States and the Philippines towards counter-ter-
rorism cooperation have dealt a serious blow to
terrorist targets in recent years. In November
2011, the Philippine police arrested Abu Sayyaf
member Hussein Ahaddin, who was linked to
six bombings since 2002, including the killing
of an American Green Berets fighter. In Febru-
ary 2012, the Armed Forces of the Philippines
claimed to have killed or seriously wounded key
members of Jemaah Islamiyah, regional lead-
ers on Jolo Island, who were originally from
Malaysia. In addition, two other senior Islamist
militants, leaders of the Philippine Abu Sayyaf
and the leader of the Singapore-based Jemaah
Islamiyah, and 12 fighters were reportedly
killed in the air strike (Habulan, 2012).

It is estimated that joint operations in
2005 significantly reduced Abu Sayyaf’s force
from about 1,000 to 400 persons (Abuza, 2005).

According to NBC News, since 2002,
joint JSOTF-P (consisting of strike units
of the U.S. Special Forces and Air Force,
Marines and other American servicemen) spe-
cial operations have been included in the pro-
gram of peace and democracy in Asia. Since
the middle of the last decade, on average,
500-600 personnel (down from nearly 2,000
persons in 2003) have been assisting two Phil-
ippine regional combat armies in Sulu and Min-
danao (Mong, 2010).

Under the Philippine Constitution’s pro-
hibition on the deployment of foreign combat
troops, the countries agreed on special rules
of engagement. The U.S. government spends
about $50 million a year to support its Task
Force in the Philippines. 17 soldiers have died
since the beginning of the mission, 3 of them
died in an explosion and the rest died after
thehelicopterfelloutofcombat (Michaels,2011).

The problem of Muslim extremism has
been particularly acute since the breakdown
of peace talks between the Arroyo Government
and the Muslim opposition leaders of the Islamic
Front in August 2008. The outbreak of armed
conflict is therefore a major challenge to the sta-
bility of the political regime.

Moreover, in 2011, the Philippine armed
forces are among the weakest of the large, rel-
atively developed countries in the region. The
army lacks fighters and its fleet consists of small,
obsolete ships, some of which were used during
World War II (Storey, 2011). Military analysts
believe that the Philippines’ capacity to respond
to threats has been weakened by long-standing
wars against communist and Muslim uprisings,
outdated equipment, politicisation, institu-
tional corruption, low wages, and low morale,
especially among middle-ranking officers. Many
active and retired military personnel were
reportedly accused of bribery.

President Benigno Aquino pledged to defend
national security administrative reforms: greater
oversight of MIC procurement and additional
funding for the Philippine People’s Army. The
budget was expected to increase by more than
80% to $2.4 billion in 2011 (Cruz De Castro R.,
Lohman, 2011). With the help of the United
States, the Benigno Aquino administration
plans to build the country’s military arsenal,
including sophisticated weapons systems. The
long-term Army Capacity Development Plan
aims to develop a modest deterrent capacity
to protect the country’s vast maritime borders
and territorial claims in the South China Sea.

At the same time, Oganesian argued that
Hillary Clinton wanted to expand the U.S.
military presence in the region and strengthen
the military power of its allies. There are ideas
to create a so-called Mini NATO, which can
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grow into a full-fledged military-political
organisation, which could include South Korea,
the Philippines, and Thailand (Oganesian,
2011, p. 43).

4. Conclusions

To sum up, the United States and the Phil-
ippines maintain a reasonably long and reli-
able relationship considering administrative
and legal support for their countries' national
security. The joint efforts of the United States
and the Philippines are underlined not only by

the common history of the struggle in World War
I1, but also by numerous agreements and trea-
ties. Through such programmes, the USA to
accelerate qualitative economic growth and sta-
bilise the political situation in the Philippines.
The political, economic and military domi-
nation of the United States has, among other
things, military strategic objectives. U.S. pol-
iticians see the Philippines as a major outpost
off the coast of the PRC, therefore a priority
of American policy in the Philippines.
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AJIMIHICTPATUBHO-ITPABOBE 3ABE3IIEYEHHS
HAIIOHAJIbHUX BESIIEK CIIIA TA @LIIIIIH
Y HAIIPAMI AHTUTEPOPHUCTNYHOI CIIIBITPAILI

Adorauis. Mema. Mera [OCIIJIKeHHS! [OJSITAE B TOMY, 11100 PO3KPUTU JAUHAMIKY i CIIPSMOBAHICTD
aJMiHicTpaTHBHO-IIPaBOBOrO 3abesnedents HaiioHanibiux Gesnex CIIIA ta Diminmin y Hanpsmi anTu-
TepopucTraHOi criBnpani. Pesyasmamu. CtaTTs TPHUCBAYEHA MOCTIIKEHHIO BIHCHKOBOTO YMHHUKA
B paMKax aJIMiHICTPaTUBHO-IIPABOBOTO 3a0e3neuerts: HaifioHanbHux Oesmex CIIIA ta Dininmin momo
AHTUTEPOPUCTUYHOI criBipaii. PosrisHyro npouec nepersopens Dininmin y silicbkoy Gasy CIIIA
B TUX0OKeaHCHKOMY PETiOHI Ta BUSHAYeHHs PO 1iel 6asu B perioHambHii i cBiToBiil moaitumi [lTaris.
ABTOpOM ITPOAHAIIZ0BAHO TA y3araJbHEHO OCHOBHI TE€HJIEHI PO3BUTKY aMepPUKAHO-(DiTiNTiHCHKIX BiJl-
HOCHH y KOHTEKCTI a/[MiHICTPaTHBHO-IIPABOBOTrO 3abe3MedeH s HAI[lOHATbHIX Ge3leK KpaiH, a TaKox
CIIBIpAIlO 100 NPoTUAil Ta 6GopoThOU i3 TepopucTHYHUME opraHizanismu. Harosomeno, o CIIA
€ TPOTEKTOPOM 30BHIIIHLOI 1 BHYTpimHboi 6esnexn MiMNImiH Ta BIPOBAIKYE aKTUBHI 3aXOAM OO0
crabismizanii mositianoi curyartii Miminmin. Azke caMe y ceHci PO3BUTKY AEMOKPATHYHUX MO THYHIX
dhopm Diinmminy € Halibibi MPOTPECUBHOI0 KPATHOK B PerioHi. Y 3B’43Ky i3 UMM y KpaiHi BCTAHOBJIEHA
IPE3U/IEHTCHKO-TIAPJAMEHTChKA JIeMOKPATis aMEPUKAHCHKOTO TUILY 3 HOJIIJIOM TLJIOK BJIA/IN HA BUKOHABYY
Ta 3aKOHO/aBuYy. BilichKOBi aHAMITHKM BBasKAIOTh, 110 ToTerian Diminmin Ha BigdbuTTs 3arpo3 6yB oca-
GrieHnii TPUBAIMME BIfHAME TIPOTH KOMYHICTHYHHX i MyCYJTbMAHCBKUX TTOBCTaHb, 3aCTapijuM o6miaj-
HaHHAM, TIOJTI TH3AIIIEI0, IHCTUTYIIHHOIO KOPYIIIIE, HU3BKOIO 3apO0iTHOIO TLJIATOI0, HA3KUM MOPAJIbHUM
JIyXOM, 0COOJIIBO cepejl Cepelinboi Manky odinepis. Barato aificHux i BificTaBHUX BiliCbKOBOCTY/KOOBIIIB
3a TIOBIZIOMJIEHHAMH Oy 3BUHYBaueHi y MmiaKyi. Bucnosxu. 3pobieHo BUCHOBOK, mo Criosydeni [lTa-
i1 Ta DITINIHT 3 METOIO aZMiHICTPaTUBHO-TIPABOBOTO 3abe3IeueHH s Hal[iOHAIBHOT OE3IEKH CBOIX KpaiH
HiTPUMYIOTh IOCUTh TpUBaAJi Ta Haiitni Bijnocuun. CrinbHa gisibhicts CIIA ta Dininmin migkpec-
JIOETCS He JIMIIIE CIILIbHOW icTopieo 6oporbbu y JIpyrili cBiTOBIi BiiiHi, ae i YMCICHHUME TOMOBJIE-
HocTsMU Ta jloroBopamu. Kpisb npuamy takux nporpam CIIA mparioe Haj IpUIIBU/IIIIEHHSAM SKICHOTO
pocTy eKOHOMIKHK Ta cTabiiizanii nosituunoi curyaii na @ininninax. [Toxitiune, ekoHoMiune i BificbKo-
Be nanyBannsa Crosyuenux HlTaTis nepeciinye, 3o0kpema, i BilicbkoBo-cTparterivyi 1iji. AMepuKaHchbKi
nosituky posrusigaroTh Dininminu sk HaliBaxausinmii hoproct 6ist Geperis Kuraro, a tomy € mpiopu-
TETHUM HAIPSIMOM aMepHKaHChKOI nostituky Ha Diinminax.

Kmo4oBi cioBa: agMinicTpaTMBHO-TIpaBoBe 3a0e3nedenns, 60poThda 3 TEPOPU3MOM, BifIChKOBa TOK-
TpPHHA, BHYTPIIIHI BIAHOCHHY, 30BHIIIHI BIAHOCHHM, IHCTPYMEHTH, HallioHalIbHa Ge3ieka, o6opona, Cro-
aydeni [tarn Amepuku, Oiinminm.
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THE FUNDAMENTALS OF PUBLIC CONTROL
FUNCTIONING IN UKRAINE AS A NATIONAL
ANTI-CORRUPTION INSTRUMENT

Abstract. Purpose. The purpose of the article is to reveal the defining areas for the implementation
of public control over the anti-corruption activities of State authorities with the formulation of anti-
corruption strategic ways of their implementation. Results. The article reveals modern forms of public
influence on combatting corruption manifestations and elucidates the practice of public control actors
concerned over the activity of State authorities. The analysis of the Draft Anti-Corruption Strategy for
2021-2025 allows establishing a place of the public in making the State anti-corruption policy and its
participation in implementing public control in this field. The weaknesses of the Anti-Corruption Strategy
are highlighted, and ways of their solution are proposed. Anti-corruption principles are defined to be
reflected in the Draft Anti-Corruption Strategy for 2021-2025, which will contribute to strengthening
the role of the public in combating corruption and reducing the manifestations of corruption risks in
the activities of public officials and employees of public authorities. The specific anti-corruption principles
are provided with justification of their legal consolidation. The focus of the study is on the need to
strengthen the anti-corruption education of the population of Ukraine, which plays an important role
in the formation of a sense of intolerance towards corruption and its manifestations among all segments
of the population, mastering the level of legal liability for corruption offences. Conclusions. Since
currently no strategic regulatory document aimed at making the State anti-corruption policy with
a clear structure of measures to counter this phenomenon, at planning appropriate ways of combatting
by the special anti-corruption bodies and at identifying ways of strengthening the role of the public in
this, is in force, the adoption of the Anti-Corruption Strategy for the coming years is an urgent step to be
taken by the State. Reflecting the fundamental anti-corruption measures in the legal field at the national
level, the State should adhere to the main trends of the United Nations Convention against Corruption to
take appropriate measures, within its capacities and in accordance with the fundamental principles of its
domestic law, to facilitate the active participation of individuals and groups outside the public sector,
such as civil society, non-governmental organisations and community-based organisations, to prevent
and combat corruption and to raise public awareness of the existence, causes and dangers of corruption,
as well as the threats it poses.

Key words: public control, anti-corruption principles, Anti-Corruption Strategy, State anti-
corruption policy, State authorities, specialised anti-corruption bodies.

1. Introduction

The United Nations Convention against
Corruption of October 31, 2003, ratified by
Ukraine in 2006, contributed at the State
level to the fight against corruption, to adopt
and strengthen measures aimed at more effec-
tive and efficient prevention and combating
of corruption. The purpose of the Convention
was to promote, facilitate and support inter-
national cooperation and technical assistance
in preventing and combating corruption,
including in asset recovery (United Nations
Convention against Corruption, 2003).
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Part 1 of article 5 of the Convention estab-
lishes anti-corruption policy by States Par-
ties that promote the participation of society
and reflect the principles of the rule of law,
proper management of public affairs and public
property, integrity, transparency and account-
ability (United Nations Convention against
Corruption, 2003). It is the active attitude
of responsible citizens and other interested
persons who are actively involved in the detec-
tion of corruption schemes and their publica-
tion that contributes to the fight against this
phenomenon at the national level.

© S. Saranoy, 2022
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At the scientific and theoretical level,
modern forms of social influence and practice
of public activity in the exercise of control were
revealed by scientists such as, O. Andrieieva,
T. Andriuchenko, I. Bekeshkina, M. Burbyka,
R. Veprytskyi, N. Komarova, O. Korniievskyi,
M. Lukiniuk, L. Nalyvaiko, N. Pelivanova,
D. Sydorenko, K. Sydorchuk, Y. Tyshchenko,
L. Shypilov, V. Chudovskyi, V. Yablonskyi,
V. Yatsenko, and others. However, due to
the improvement of corruption channels among
public officials and the continuation of abuse
of power by the latter, nowadays the issue
of society’s opposition to this negative phenom-
enon and the invention of new approaches to
public control remains topical.

The purpose of the article is to reveal
the defining areas for the implementation
of public control over the anti-corruption activ-
ities of State authorities with the formulation
of anti-corruption strategic ways of their imple-
mentation.

2. Basic principles of combating corrup-
tion

The United Nations Convention against
Corruption provides for that the prevention
and eradication of corruption is a responsibility
of all States and that they must cooperate with
one another, with the support and involvement
of individuals and groups outside the public
sector, such as civil society, non-governmental
organisations and community-based organisa-
tions, if their efforts in this area are to be effec-
tive (United Nations Convention against Cor-
ruption, 2003). These measures will contribute
to the development of a positive anti-corruption
image of Ukraine in the international arena.

Having ratified the UN Convention against
Corruption, Ukraine has undertaken not only to
take measures to prevent and eradicate corrup-
tion, but to establish a leading role of the pub-
lic in making the State anti-corruption policy
and participation in implementing public con-
trol in this field.

The participation of society in the fight
against corruption is an important part of com-
bating this negative phenomenon, which affects
the economic growth of the country and under-
mines the trust and confidence of citizens in
public authorities.

The high level of corruption among pub-
lic officials has a negative impact on the inter-
national authority of Ukraine. According to
the Global Corruption Barometer’s study, con-
ducted in 2016 for the countries of Europe
and Central Asia, 56% of respondents from
Ukraine consider corruption one of the three
biggest challenges facing the country. According
to this indicator, Ukraine was ranked 5th out
of 42 countries where the study was conducted

(People and Corruption: Europe and Central
Asia, 2016; Explanatory note to the draft Law
of Ukraine On the Principles of State Anti-Cor-
ruption Policy for 2020-2024, 2020).

In order to combat corruption and reduce
corruption manifestations, Ukraine contin-
ues to implement international anti-corrup-
tion standards through the implementation
of GRECO recommendations.

25 GRECO Recommendations were
provided to Ukraine within the framework
of the Joint First and Second Evaluation Round
(Joint First and Second Evaluation Round,
2007, Explanatory note to the draft Law
of Ukraine On the Principles of State Anti-Cor-
ruption Policy for 2020-2024, 2020). In one
of the reports on the implementation of these
Recommendations, Ukraine was instructed to
implement one of the 4 Recommendations on
the establishment of a separate body without law
enforcement functions to supervise the imple-
mentation of anti-corruption policy with rep-
resentation of authorities and the public, with
a sufficient degree of independence (Explan-
atory note to the draft Law of Ukraine On
the Principles of State Anti-Corruption Policy
for 2020-2024, 2020). This Recommendation is
reflected in the draft Anti-Corruption Strategy
for 2021-2025, which is still pending approval.
The aim of the Draft is to ensure the coher-
ence and consistency of all government bodies
and the public in preventing and combating
corruption, to minimise corruption risks.

Therefore, Draft Law 4135 of Ukraine
“On the Fundamentals of the State Anti-Cor-
ruption Policy for 2021 — 2025” of Septem-
ber 21, 2020, prepared by the Cabinet of Min-
isters of Ukraine, remained unfinished (passed
the second reading); accordingly, Ukraine does
not have an approved anti-corruption strategy.
We will analyse this draft law in terms of specif-
icities of the legal definition of the role of public
control in preventing corruption and reducing
corruption risks.

For example, the Draft provides for not
only the adoption of an Anti-Corruption Strat-
egy for 2021-2025, but also the introduction
of a number of amendments to the legislation
in force, in particular, the Law of Ukraine
“On the Prevention of Corruption”. It is pro-
posed that this Law be supplemented with
article 18-1, which defines the State Anti-Cor-
ruption Programme for the implementation
of the Anti-Corruption Strategy [9]. It should
be noted that the draft of article 18-1 ignored
the public discussion of the Draft State
Anti-Corruption Programme to implement
the Anti-Corruption Strategy, which calls into
question its transparency and compliance with
democratic governance principles.
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Furthermore, the legal analysis of the revi-
sion of the Anti-Corruption Strategy 2021-2025
(hereinafter referred to as the Anti-Corruption
Strategy) requires starting with the basic prin-
ciples of this anti-corruption policy (para. 8,
part 1.2., Anti-Corruption Strategy). It is appro-
priate to refer to the theoretical and legal anal-
ysis of the concept of principles of law. Accord-
ing to Yu. Bytiak, the legal nature of principles
is the initial, objectively conditioned basis on
which the system and content of this branch
of law is formed and operates (Halunko,
Dikhtiievskyi, Kuzmenko, Stetsenko, 2018).
In its turn, the Draft defines principles that do
not reveal the general trends of the law on mak-
ing anti-corruption policy, but more resemble
universal anti-corruption measures, without
involving the public: streamlining functions
of the State and local self-government; digital
transformation of the exercise of powers by
State and local authorities; creation, as a coun-
terbalance to existing corrupt practices, of more
user-friendly and lawful alternatives to meet-
ing the needs of individuals and legal entities;
ensuring the inevitability of legal liability for
corruption and corruption-related offences, ete.
(Draft Law on the Principles of State Anti-Cor-
ruption Policy for 2020-2025, 2020).

3. Promising trends in improving anti-cor-
ruption activities

In order to implement democratic princi-
ples, observe transparency and transparency in
anti-corruption measures with the involvement
of the public, we propose to add to the anti-cor-
ruption strategy the following anti-corruption
principles:

1) Publicity, transparency and mandatory
anti-corruption expertise of legal regulations
and their drafts involving the public. Publicity
and transparency in the adoption of draft legal
regulations will allow free access to their text,
and the participation of public experts together
with specialised experts will contribute to
the timely identification of corrupt interests
of the authors of these projects. The principle
also emphasises the obligatory consideration
of anti-corruption expertise with the necessary
participation of the public.

In confirmation of the need for antici-
pation with the subsequent implementation
of the proposed principle there is a practice
of public participation during the discussion
and adoption of the project “On public procure-
ment”, which eliminates a number of corrupt
practices (liquidation of tender committees,
right to reject abnormally low (dumping) price
offers, 24 hours to eliminate formal deficiencies
in the documents of the supplier, etc.) (Gov-
ernment Initiative Report: Together Against
Corruption, 2019). Moreover, citizens with
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the State authorities are jointly and severally
responsible for the formation of a legal frame-
work (through public expertise and participa-
tion in the discussion of standard-setting initia-
tives) (Semorkina, 2022).

2) Promoting an atmosphere of intolerance
and fight against corruption among the popula-
tion of Ukraine. We argue that this is possible
through involving a wide range of different
sectors of the population, public associations,
scientists and intelligentsia of the specialised
anti-corruption sector to making State anti-cor-
ruption policy to develop scientific approaches
from a professional and scientific perspective.

Public associations, together with scien-
tists in the relevant professional field, actively
participate in the exercise of public control
over the activities of State bodies. For exam-
ple, representatives of the public and scientists
are involved in the Commission for the Assess-
ment of Corruption Risks in the Activities
of the Prosecutor’s Office, in the personnel com-
missions of the Office of the Prosecutor General
and in the Commission for the Selection of Sen-
ior Prosecutors.

3) The principle of anti-corruption education
of the population of Ukraine. In our opinion,
the indication of this principle plays an impor-
tant role in the acquisition of anti-corruption
education, the formation of a sense of intoler-
ance towards corruption and its manifestations
in all segments of the population, the acquisi-
tion of the level of legal responsibility for cor-
ruption violations.

The implementation of this principle is pos-
sible through the introduction of special edu-
cational anti-corruption courses for students
and advanced training for employees, espe-
cially those of professions with increased social
responsibility. Moreover, para. 2, sub-clause 1,
clause 2.2.1 of the Anti-corruption Strategy pro-
vides “Expected strategic results”: an enabling
environment for advancing the skills of teachers
and persons working with the public, relating to
academic virtue and on developing a zero-tol-
erance attitude among students to corruption
in all its manifestations. This includes raising
citizens' awareness through active and system-
atic education and training activities integrated
into formal and non-formal education (Draft
Law on the Principles of State Anti-Corruption
Policy for 2020-2025, 2020).

The United Nations Convention against
Corruption (para. d) part 1 of article 7 points
to the need for the existence and strategic con-
solidation of the proposed principle, indicat-
ing that State Parties shall promote education
and training programmes to enable these per-
sons to meet the requirements for the correct,
honourable and proper performance of public
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functions and that provide them with special-
ized and appropriate training to enhance their
awareness of the risks of corruption inherent in
the performance of their functions. Such pro-
grammes may make reference to codes or stand-
ards of conduct in applicable areas (United
Nations Convention against Corruption, 2003).

With this regard, it is necessary to con-
sider the results of the ACREC, which imple-
ments anti-corruption programs for students.
This centre was founded in 2015 at the initia-
tive of representatives of the Anti-Corruption
Centre, Transparency International Ukraine
and the National University of Kyiv-Mohyla
Academy (Bila, 2021). The research carried
out at the ACREC is in the field of prevention
and combating corruption. The target audi-
ence of the Centre is active youth (students
and entrants), young professionals starting their
career in the anti-corruption area, leadership
of anti-corruption bodies, etc. The graduates
of these educational programmes are experts
of the Institute of Legislative Ideas, Anti-Cor-
ruption Centre, Transparency International
Ukraine, regional anti-corruption organisa-
tions, scientists, representatives of the NACP,
the NABU, the National Police, etc. (Bila, 2021).

Considering little experience, the ACREC
has achieved significant results in anti-corrup-
tion education.

For example, employees and scientists
of this Centre developed and launched research
project Civil Society against Corruption
in Ukraine, started the analytic periodical
ACREC Review that focus on anti-corruption
issues and provides an opportunity for young
researchers and practitioners to publish; has
launched a regular summer school for corrup-
tion researchers, during which students learn
the basics of research and present their own
ideas. One of the unique and innovative devel-
opments of the Centre is the Kyiv Anti-Corrup-
tion Tours project (this is the format of inter-
active city tours to places that are associated
with the largest corruption or anti-corruption
stories) (Bila, 2021).

4) The principle of transparency and account-
ability. This principle should be reflected in all

planned activities of the Anti-Corruption Strat-
egyand reportson itsimplementation. Toachiev-
ing an effective result of the Anti-Corruption
Strategy requires the open and overt implemen-
tation of its measures, with the establishment
of clear deadlines, tools for its implementation,
the identification of implementers and the pro-
cedure for monitoring the state of implemen-
tation, with mandatory public participation.

5) The principle of building an anti-corrup-
tion coalition enables to involve all stakehold-
ers, including the actors of public control, in
the implementation of the Anti-Corruption
Strategy.

Moreover, since the principles are the basis
for the legal regulatory mechanism of social
relations, guidelines of their participants in
a social compromise and order (Skakun, 2006),
in our opinion, it is quite logical to reflect
them and enshrine them in the Law of Ukraine
“On the Prevention of Corruption”.

4. Conclusions

Since currently there is no strategic reg-
ulatory document aimed at making the State
anti-corruption policy with a clear structure
of measures to counter this phenomenon,
at planning appropriate ways of combatting by
the special anti-corruption bodies and at identi-
fying ways of strengthening the role of the pub-
lic in this, the adoption of the Anti-Corruption
Strategy for the coming years is an urgent step to
be taken by the State. Reflecting the fundamen-
tal anti-corruption measures in the legal field
at the national level, the State should adhere
to the main trends of the United Nations Con-
vention against Corruption to take appropriate
measures, within its capacities and in accord-
ance with the fundamental principles of its
domestic law, to facilitate the active participa-
tion of individuals and groups outside the public
sector, such as civil society, non-governmental
organisations and community-based organisa-
tions, to prevent and combat corruption and to
raise public awareness of the existence, causes
and dangers of corruption, as well as the threats
it poses (Bader, Hus, Meleshevych, Nesterenko,
2019; United nations convention against cor-
ruption, 2004).
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OCHOBOIIOJIOKHI 3ACA/T ®YHKIIOHYBAHHS
ITPOMAZICBKOTO KOHTPOJIIO B YKPAIHI ) )
SAK HAIIOHAJIBHOT'O IHCTPYMEHTA ITIPOTU/III KOPYIIIIII

Anorauisi. Mema. Mera crarTi 10Jiita€ Y PO3KPUTTI BU3HAYAJIBHUX HAMPSMIB 31HCHEHHS TPO-
MaJICbKOTO KOHTPOJIIO 332 aHTUKOPYIIIHHOW iSJIBHICTIO OPTaHiB JeP:KaBHOI BJAaU 3 (HOPMYJTIOBAHHIM
AHTUKOPYIIIHUX CTpaTerivHuX NUIIXiB iX peamizailii. Pe3yasmamu. CtatTs NPUCBsSIYeHa PO3KPUTTIO
cydacHUX (DOPM TPOMAJICHKOTO BIJIMBY Ha HPOTUII0 KOPYIIIHHUM HPOSBAM Ta PO3KPUTTS TPAKTUKU
AKTHBHOCTI 3alliKaBieHuX Cy0'€KTiB TPOMaJICbKOr0 KOHTPOJIIO 3a [isIbHICTIO OPTaHiB AeP/KABHOI BJIA/U.
Ha mizcraBi ananizy npoekty AHTUKOPYTIIiiiHOT cTparerii Ha 2021-2025 poku BujiiJieHO Miciie TpoMaj-
CHKOCTI y hOpMyBaHHi Jep;KaBHOI AaHTUKOPYIITIIHOI MOJTITUKN Ta ii y4acTi y 3/iiCHEHHI TPOMaJIChKOTO
KOHTPOJIIO B 1l chepi. BuzisieHo ciabki Micis aHTUKOPYIIIHHOT cTpaTerii Ta 3aponoHOBaHO MIJISAXH 1X
BUpilieHHst. BUsHaueHo aHTUKOPYIIIIHHI IPUHIIAIIN, AKi MAIOTD BiZ0OPAa3UTUCS Y IPOEKTOBI AHTHKOPYTI-
1miiiHoi crparerii na 2021-2025 pokHu, M0 CIPUSTHME TOCHIEHHIO PO TPOMaICHKOCTI Y TPOTH/IIi KOPYTI-
il Ta 3HUKEHHIO IIPOSIBIB KOPYIIIHHUX PUBUKIB Y AISUIBHOCTI MOCa0BKX 0ci6 Ta cry:K60BIIiB OpraHis
JiepKaBHOI BJAagu. BHOKpeMIIeHO KOHKPETHI aHTUKOPYII[HHI MPUHIMAIN 3 HaZaHHIM OOIPYHTYBAHHS
iX TPaBOBOTO 3aKPITICHHS. 3BEPHEHO 0COOJIMBY yBary Ha HeOOXiAHICTh TOCHICHHS aHTHKOPYMIHHOI
OCBIYEHOCTI HaceJieHHs YKpaiHy, 10 Bijlirpae BaroMe 3HaYeHHs y (hOPMYBaHHi Y BCIiX BEPCTB HACETICHHS
MOYYTTSI HETEPIUMOCTI 10 KOPYIIIIil Ta ii POsBiB, 3aCBOEHHS HACTAHHS PiBHS I0PUAMYHOI BiJITIOBIalIb-
HOCTI 32 Kopyiiiitne nopymreHns. Bucnoexu. OckinbKi Ha CbOTOHI BiZICYTHIN CTpaTeTiuHIT HOPMATHB-
HUII IOKYMEHT, CIIPAMOBAHUI Ha (JOPMYBAHHS [EP/KABHOI aHTUKOPYIIIIHOT HOJMITUKY 3 YiTKOW 1100Y-
JIOBOIO 3aXO/1iB TPOTUCTOSHHA 1IbOMY SBUIILY, TVIAHYBAHHS BiAMOBIIHUX IIJISAXIB TPOTU/IIT CiellialbHUMU
AQHTUKOPYIIIHHAMK OpraHaMi Ta BU3HAYCHHS HAIPSAMIB IOCHIJIEHHS POJIi TPOMAJICBKOCTI Y 1[bOMY, TOMY
came NPUIHATTS AHTUKOPYIUIIHOI cTpaTerii Ha HAHOMMKYL POKU € HAralbHUM IEPKABHUM KPOKOM.
Binobpakaioun Ha HalliOHAJIBHOMY PiBHI OCHOBOIOJOKHI 3axoxu 6G0pOThOM 13 KOPYIIIIE y MpaBoBiii
IUIOLIMHI, fiepskaBa Ma€ 0TpuMyBaTucs rojosanx Hanpsamis Konsennii Opranizanii O6’eananux Hariii
TIPOTHU KOPYTIII MO0 BXKUTTS HATEKHUX 3aX0/[iB Y MeKaxX CBOIX MOKJIMBOCTEH 1 3TITHO 3 0OCHOBOIIOJIOK-
HUMHU TIPUHIIAIIAME CBOTO BHYTPIIIHBOTO MpaBa, /st CIPUSHHA aKTUBHIH ydacTi okpeMux ocib i Tpyir 3a
MeKaMU JIePsKaBHOTO CEKTOPY, TAKHUX K TPOMA/ISTHChKE CYCITITbCTBO, HEYPSIOBI OpraHisallii Ta oprami-
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3aitil, mo QyHKIIOHYIOTh Ha 6a3i rpoMa, y 3amobiramnui Kopymitii it 60poTh6i 3 HElo Ta JJIst TTOTINOIeHHST
PO3YMIHHSI CYCIIiIbCTBOM (DAKTY ICHYBaHHSI, IPMYMH | HeOE3IIeYHOT0 XapaKTepy KOPYIIiii, a TAKOK 3arpos,
1110 CTBOPIOIOTHCS HEIO.

KiouoBi cioBa: TpoMajiChbKUil KOHTPOJIb, aHTUKOPYIIIIHI TPUHIMITH, AHTHKOPYIIIiiiHA CTpaTeris,
JlepskaBHA aHTUKOPYIITHA TIOJTiITHKA, OPTaHH JIep:KaBHOI BIa/IH, CTIETiaTi30BaHi aHTUKOPYIIIiHI OpTaHH.
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ON THE CLASSIFICATION
OF INTERNATIONAL LEGAL STANDARDS

Abstract. Purpose. The purpose of the article is to provide the author’s classification of international
legal standards. Results. International human rights standards are based on natural law, which includes
the ideals of freedom, justice and equality, as well as establishes: general principles of natural law;
fundamental human rights and freedoms in various sectors of life; State duties to ensure and respect
human rights without discrimination; liability for human rights violations; trends in the development
and expansion of human rights and the strengthening of the monitoring mechanism for ensuring human
rights to which States consented to be bound. A specific type of international legal standards is anti-
corruption standards. It should be noted that corruption is a complex socio-economic and political
phenomenon that negatively affects all aspects of the political and socio-economic development of society
and the State and has negative effects for their development and functioning, harms people, forms
their mistrust in the State, threatens the national security and democratic development of countries
This negative phenomenon is present in all countries of the world, therefore, States have begun to
join forces in the fight against corruption. Conclusions. The human rights standards recognised by
the international community are enshrined in the legal system of each State and if a certain human
right is not constitutionally established by the individual State, it is recognised as such by international
instruments, since the primacy of international law over the domestic law on human rights is a universally
recognised principle of the international community. Therefore, human rights have been regulated by
the international community and individual States, and the scope of human rights and freedoms in
modern society is determined not only by the characteristics of a certain community of people, but also
by the development of human civilisation, by the level of integration of the international community.
International instruments enshrine universal standards of prevention of corruption manifestations in
the world, play an important role in the fight against corruption, they provide an effective legal basis for
defining the fundamental framework for anti-corruption policy of individual States, actively combating
this negative phenomenon.

Key words: rights, freedoms, duties, person, citizen, corruption.

1. Introduction The characteristics of the essence

Global trends towards globalisation, inter-
State integration and internationalisation have
a significant impact on the development of all
socio-political institutions, including the State
mechanism and the legal systems of individual
countries. These processes require States to mod-
ernise their activities, taking into account the sci-
entific and technological progress of our time,
the advanced achievements in the field of man-
agement of individual countries, and the consid-
eration of the ones developed by the international
community, its individual entities, intergov-
ernmental and non-governmental standards for
the implementation of domestic and foreign pol-
icy, for ensuring human and civil rights and free-
doms, for the exercise of people’s power, etc.

56

of the standards reveal that they are diverse
and widespread in the activities of various
actors in social relations. Similarly, their vari-
ant, international legal standards, is character-
ised by multifaceted, multi-level, multi-subject,
non-public cooperation of members of the inter-
national community in the political, social,
economic, environmental, cultural, law enforce-
ment and other fields that determine the need
to classify them.

The issues related to the concept, charac-
teristic, classification of international stand-
ards have been considered by scholars such as
M. Baimuratov, V. Bryntsev, S. Liakhivnenko,
D. Martynovskyi, M. Rabinovych, K. Savchuk,
and V. Shamrai. However, the question of estab-
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lishing the types of international standards
remains open, as there are several approaches to
this problem.

The purpose of the article is to provide
the author’s classification of international legal
standards.

2. Classification of international legal
standards

In legal science, there are different bases
and characteristics of varieties of international
legal standards. For example, K. Savchuk groups
them, according to nomenologically objective
criteria, into international standards in the field
of human rights, environmental protection,
self-government, combating offences, crime pre-
vention, etc. (Shemshuchenko, 2003, p. 615).
At the same time, other legal scholars provide
a broader classification of international legal
standards. For example, S. Liakhivnenko classi-
fies international standards giving preference to
the three most important groups: standards in
the field of human rights and their protection, in
the field of local and regional democracy, as well as
the standards of the International Organization
for Standardization (ISO). However, he observes
that given the polyphony of the researchers'
views on the classification of international legal
standards, it should be noted that they can be
classified by makers, by sector, by external form
of enshrining, by legal importance, by action
on the circle of persons, by the specific charac-
teristics of the addressees of standardisation,
by the method of implementation, by the con-
tent of capabilities, etc. (Liakhivnenko, 2011).

B. Brintz classifies international stand-
ards as follows: 1) general (on State structure,
human rights and substantive law); 2) proce-
dural (administrative, economic, civil, criminal
trial standards); 3) standards of judicial system
(Bryntsev, 2010).

A. Thnatiev proposes to classify interna-
tional legal standards as follows:

1) By scope of action into two groups:

— Universal, that is, standards produced by
the United Nations;

— Regional, produced by the Council
of Europe and other regional associations
of States.

2) By specialisation of international instru-
ments containing international legal standards
into two classes:

— General acts containing separate stand-
ards but not intended to regulate;

— Acts of a specialised nature aimed at set-
ting standards.

3) By the binding effect on States Parties
into two main classes of international legal
standards:

— Binding norms — principles and general
provisions;

— Specific standards — non-binding recom-
mendations (Ignat'ev, 1997, p. 37).

The domestic representatives of the legal
doctrine of P. M. Rabinovych and M. 1. Hav-
roniuk classify international legal standards
according to the following criteria:

1) Depending on ontological status:

— Nominal (i.e. Terminological, textual),
such as the very titles, that is, a list of nomen-
clature (cadastre) of human and civil rights,
freedoms and duties, which are used in a variety
of international documents;

— Actual (substantive), that is, formally
recorded in these sources, including the content,
volume and quantity of such rights and free-
doms;

2) By the scope (area) of action:

- Worldwide (universal, collective, global);

- Regional (including continental);

3) By nature of binding implementation:

— Legal, implementation of which is for-
mally binding for certain States and is ensured
by the application of international sanctions (on
the basis of the binding compliance by States
with their international legal obligations under
the international treaties signed. — The author);

- Moral and political, non-binding formally
(Rabinovych, Khavroniuk, 2004, p. 20).

O. Salenko proposes to classify interna-
tional standards: 1) according to the content
and method of establishment: objectives, prin-
ciples, norms; 2) by scope: universal, regional,
particular; 3) by legal force: mandatory, dis-
positive; 4) by functions in the mechanism
of international legal regulation: substantial
and procedural; 5) by way of making and form
of implementation: customary, contractual
and those contained in decisions of interna-
tional organisations (Salenko, 2014).

According to N. Stavniichuk, regulatory
and legal standards can be classified: by mak-
ers into the standards of the Council of Europe
(CoE), the European Union (EU), the Organi-
sation for Security and Cooperation in Europe
(OSCE) etc.; by the sector into constitu-
tional, civil, criminal, etc.; by the external form
of establishment into provided for by interna-
tional treaties, the case law of the European
Court of Human Rights and the legal regula-
tions of international organisations relating to
sources of law (Stavniichuk, 2010).

Following M. Baimuratov and D. Mar-
tynovskyi, international legal standards can be
classified also by focusing on the composition
of actors, legal status or conduct thereof are reg-
ulated or harmonised by such international legal
standards, or simultaneously regulated and har-
monised, for example, international legal stand-
ards concerning children, women, persons with
disabilities, pensioners, military personnel, pris-
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oners, youth, foreigners, non-citizens, etc. These
scholars argue that nomenological features to
identify the ILS are, first of all, a variety of titles
of documents and acts that explicitly refer to
the international standards contained in them:

- Basic Principles, for example, on the Inde-
pendence of the Judiciary;

- Body of Principles, for example, for
the Protection of Persons;

- Codes of Conduct, for example, for Law
Enforcement Officials;

- Principles, such as the Principle of Coop-
eration in a certain field of medical ethics;

- UN Minimum Rules;

- UN Rules, for example, for the Protection
of Juveniles Deprived of their Liberty;

- The Tokyo Rules, for example, on
the Administration of Juvenile Justice.

At the same time, the same nomenclature
enables to incorporate into the system of interna-
tional instrumentsin force universal international
instruments adopted by the United Nations,
on the basis of the following classifications:

1. General acts:

—The 1948 Universal Declaration of Human
Rights;

— The 1966 Covenant on Economic, Social
and Cultural Rights;

- The 1966 Covenant on Civil and Political
Rights;

- The United Nations Declaration on
the Elimination of All Forms of Racial Discrim-
ination, 1963;

- The 1971 Declaration on the Rights
of Mentally Retarded Persons;

- The 1975 Declaration on the Rights of Per-
sons with Disabilities.

2. Specialised acts:

- The 1975 Declaration on the Protection
of All Persons from Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish-
ment;

- The 1984 European Convention for
the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment;

- The 1979 Code of Conduct for Public
Order Officials;

- 1982 Principles of Medical Ethics rele-
vant to the Role of Health Personnel, particu-
larly Physicians, in the Protection of Prisoners
and Detainees against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punish-
ment;

- The 1989 Body of Principles for the Protec-
tion of All Persons under Any Form of Deten-
tion or Imprisonment, etc.

In addition, it should also be stressed that
a wide variety of international norms differ
in legal force, in scope (Baimuratov, Mar-
tynovskyi, 2021).
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To sum up, the analysis of doctrinal
approaches to the classification of inter-
national legal standards reveals the lack
of a common vision of their types, the diver-
sity of approaches to their classification,
including a large number of characteristics
and depending on the purely subjective posi-
tion of their authors, based on their under-
standing of the role and importance of inter-
national legal standards for individual States
and the international community.

We argue that international legal standards
can be classified as follows:

I) According to the nomenologically objec-
tive criteria into:

— international standards in the field
of human rights,

- international standards of local self-
government,

- international
of health,

- international legal standards of environ-
mental protection,

- international legal standards of combating
offences and preventing crime;

IT) According to action in space on:

- universal, applicable worldwide,

- regional, limited to a certain region
of the globe;

III) Depending on the legal nature and spe-
cialisation of international instruments con-
taining international legal standards, into:

- general standards;

- specific standards, representing standards
in a certain field (sector);

IV) Depending on the effect on a certain
group of persons, into:

- general standards concerning an undefined
number of persons

- special standards for specific categories
of the population;

V) According to legal importance:

- formally binding,

- recommendatory (so-called “soft” law);

VI) According to the sector, constitutional
law, civil law, criminal law, etc.;

VII) According to external form of estab-
lishment, into provided for by:

- Declarations,

- International covenants;

- Conventions,

- Recommendations,

- Rules,

- Codes,

- Final documents adopted at inter-State
conferences;

VIII) According to degree of certainty
of content:

- basic, absolutely definite,

- additional, clarifying (relatively defined);

standards in the field



4/2022
CONSTITUTIONAL LAW

IX) According to structure:

- simple,

- complex.

3. International human rights standards

According to the nomenologically objec-
tive criteria, international human rights stand-
ards are the most prevalent. They are reflected
in a number of important international legal
instruments that have established fundamental
human rights and freedoms as universal human
values, establishing boundaries beyond which
States cannot transcend. These international
instruments include the Universal Declaration
of Human Rights (1948), mentioned above,
the International Covenant on Civil and Polit-
ical Rights (1966), the International Cove-
nant on Economic, Social and Cultural Rights
(1966), the Optional Protocol to the Interna-
tional Covenant on Civil and Political Rights
(1966), and about 300 other instruments, con-
stituting a universal set of fundamental rights
and freedoms which should ensure the normal
functioning of the individual. They proclaimed
the natural human rights and incorporated gen-
eral principles and concepts without defining
their class characteristics, giving human rights
a universal democratic and human meaning
that is receptive to all States. The set of interna-
tionally defined human rights and freedoms ini-
tially covered civil, political, economic, social,
cultural rights and freedoms, or so-called first-
and second-generation human rights. It has
been expanded to include third-generation
human rights.

In general, international human rights
standards are based on natural law, which
includes the ideals of freedom, justice and equal-
ity, as well as establishes:

- General principles of natural law;

- Fundamental human rights and freedoms
in various sectors of life;

- State duties to ensure and respect human
rights without discrimination;

- Liability for human rights violations;

- Trends in the development and expan-
sion of human rights and the strengthening
of the monitoring mechanism for ensuring
human rights to which States consented to be
bound.

In addition, international human rights
standards  contain  democratic  principles
and norms for the organisation and operation
of State power, the main ones being the peo-
ple’s power, the recognition of the individual
as the supreme social value, the distribution
of power, the rule of law, the proclamation
of the people as the sole source of power
and the existence of justice institutions inde-
pendent of authority, which are important factors
in ensuring human and civil rights and freedoms.

The human rights standards recognised by
the international community are enshrined in
the legal system of each State and if a certain
human right is not constitutionally established
by the individual State, it is recognised as such
by international instruments, since the pri-
macy of international law over the domestic
law on human rights is a universally recog-
nised principle of the international community.
Therefore, human rights have been regulated
by the international community and indi-
vidual States, and the scope of human rights
and freedoms in modern society is determined
not only by the characteristics of a certain com-
munity of people, but also by the development
of human civilisation, by the level of integration
of the international community.

Local  government standards  (local
and regional democracy standards), derived
from the European Outline Convention on
Transfrontier ~Co-operation between Ter-
ritorial Communities or Authorities of 21
May 1980, are a variant of international legal
standards (European Outline Convention
on Transfrontier Co-operation between Ter-
ritorial Communities or Authorities, 1980),
European Charter of Local Self-Government
of October 15, 1985 (European Charter of Local
Self-Government, 1985), Worldwide Decla-
ration of Local Self-Government of Septem-
ber 26, 1985 (Worldwide Declaration of Local
Self-Government). Then the international
community adopted the Helsinki Declara-
tion on Regional Self-Government of 28 June
2002, the Utrecht Declaration on Good Local
and Regional Governance in Turbulent Times:
the Challenge of Change of 17 November 2009,
the Strategy for Innovation and Good Gov-
ernance at Local Level of 15-16 October 2007,
the Council of Europe Committee of Ministers’
Recommendation CM/Rec(2007)12 to Mem-
ber States on Capacity Building at Local And
Regional Level of October 10, 2007, the Euro-
pean Congress of Local and Regional Authori-
ties’ Recommendation 240 (2008) On the Draft
European Charter of Regional Democracy
of May 28, 2008, the Charter of the Congress
of Local and Regional Authorities of the Coun-
cil of Europe of 19 January 2011, the Additional
Protocol to the European Charter of Local
Self-Government on the Right to Participate
in the Affairs of a Local Authority, Recom-
mendation Rec (2001) 19 of the Commit-
tee of Ministers of the Council of Europe On
the participation of citizens in local public life
of December 6, 2001, Recommendation 113
(2002) of the Congress of Local and Regional
Authorities of Europe on relations between
the public, the local assembly and the exec-
utive in local democracy (the institutional
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framework of local democracy) of June 4, 2002,
Recommendation 139 (2003) of the Congress
of Local and Regional Authorities of Europe
On Non-governmental Organisations and Local
and Regional Democracy of 26 November 2003,
Recommendation 182 (2005) of the Congress
of Local and Regional Authorities of Europe On
public participation in local affairs and elections
of May 17, 2005, etc. (Borodin, Kvitka, Tara-
senko, 2019).

These acts regulate the approaches and prin-
ciples jointly developed by States for the estab-
lishment, formation and functioning of the insti-
tution of local self-government in the territories
of specific States. They reflected the integra-
tion processes in the territories of the Western
European States and had begun with the estab-
lishment of the Council of Europe, which had
proclaimed the principles of the organisation
of local authorities respected by all the demo-
cratic States of Europe.

For example, the European Charter of Local
Self-Government not only defines local self-gov-
ernment as the right and the ability of local
authorities, within the limits of the law, to reg-
ulate and manage a substantial share of public
affairs under their own responsibility and in
the interests of the local population, exercised
by councils or assemblies composed of mem-
bers freely elected by secret ballot on the basis
of direct, equal, universal suffrage, and which
may possess executive organs responsible to
them (this provision shall in no way affect
recourse to assemblies of citizens, referendums
or any other form of direct citizen participation
where it is permitted by law) (European Char-
ter of Local Self-Government, 1985), but also
embodies the concentrated European experi-
ence of establishing an effective system of local
and regional governance as one of the main pil-
lars of the democratic structure of the State. The
Charter obliges the parties to apply the basic
rules guaranteeing the political, administrative
and financial independence of local self-gov-
ernment bodies. Therefore, the development
and adoption of the Charter, as well as other
international instruments regulating standards
of local self-government, according to some
scholars, is a demonstration of the political will
of European States to give practical signifi-
cance, at all levels of territorial administration,
to the principles for the protection of democ-
racy developed at the time of the establishment
of the Council of Europe. The principles of local
democracy in the Charter are considered not in
relation to the population of a particular ter-
ritory, but through the prism of local self-gov-
ernment bodies, their competence, the man-
ner of exercising powers and using funds. The
document therefore contains the principles
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of representative democracy, while the principles
of direct democracy are implicitly enshrined.
This is confirmed by the legal regulations of for-
eign States, most of which enshrine the princi-
ple of the autonomy of local self-government,
but it is interpreted primarily as the auton-
omy of the organisational structures of local
self-government. European Legal Standards
of Local Self-Government are principles
and methods of organisation and implemen-
tation of local self-government enshrined in
international documents, treaties and agree-
ments of European countries (Kyrylova, 2015).

A specific type of international legal stand-
ards is anti-corruption standards. It should be
noted that corruption is a complex socio-eco-
nomic and political phenomenon that negatively
affects all aspects of the political and socio-eco-
nomic development of society and the State
and has negative effects for their development
and functioning, harms people, forms their mis-
trust in the State, threatens the national secu-
rity and democratic development of countries.
This negative phenomenon is present in all
countries of the world; therefore, States have
begun to join forces in the fight against corrup-
tion. The researchers emphasise that the fac-
tors of successful anti-corruption are known
and tested by the international community.
These include, first and foremost, the openness
of the authorities, the transparency and com-
prehensibility of public decision-making pro-
cedures, effective mechanisms for monitoring
the activities of State bodies by civil society,
freedom of speech, freedom and independence
of the media. Moreover, combating corrup-
tion is under focus at the regional level. Inter-
national legal instruments of both universal
and regional have developed legal provisions,
guidelines and principles that are necessary or
recommended to be embodied in the national
anti-corruption legislation (Zadorozhnii, 2016).

The important international instruments
that set standards in the fight against corruption
are, first of all, UN Resolution on Practical meas-
ures against corruption adopted at the VIIT UN
Congress on Crime Prevention (Havana, 1990),
which defines the essence of corruption as “vio-
lation of ethical (moral), disciplinary, adminis-
trative, criminal nature, manifested in the ille-
gal use of their official position by the subject
of corruption”, the United Nations Framework
Convention against Organised Crime, the UN
Convention against Transnational Organised
Crime (2000), the Criminal Law Convention
on Corruption, the UN Convention against
Corruption (2003), the Civil Law Convention
on Corruption, Guidelines for the Effective
Implementation of the Code of Conduct for
Law Enforcement Officials (1989); the General
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Assembly Resolution on Action against corrup-
tion (1996), the International Code of Conduct
for Officials (1996), the UN Declaration against
Corruption and Bribery in International Com-
mercial Transactions (1996), Convention on
Combating Bribery of Foreign Public Officials
in International Business Transactions. These
instruments have become the basis for the crea-
tion of regional international legal instruments
that have established universal standards
for the prevention and combating of corrup-
tion. These include the Programme of Action
against Corruption adopted by the Committee
of Ministers of the Council of Europe (1996),
the Resolution of the Committee of Ministers
of the Council of Europe on Twenty Guide-
lines for the Fight against Corruption (1997),
which was one of the first international instru-
ments of a regional character, establishing
international standards in this field, the Crim-
inal Convention against Corruption, the Civil
Convention against Corruption, the Addi-
tional Protocol to the Criminal Convention
against Corruption (2003) and other Acts

of the Council of Europe, as well as regional
international organisations, such as the Organi-
sation for Economic Cooperation and Develop-
ment, the European Union, the African Union,
Organisations of American States, etc. These
international instruments enshrine universal
standards of prevention of corruption mani-
festations in the world, play an important role
in the fight against corruption, they provide
an effective legal basis for defining the funda-
mental framework for anti-corruption policy
of individual States, actively combating this
negative phenomenon.

4. Conclusions

However, it should be noted that such a gen-
eral characterisation of types of international
legal standards does not exclude other vari-
eties of them, which characterise the diverse
legal nature of these standards, their role in
the functioning of the international community
on a democratic basis, emphasise the specifici-
ties of introducing legal values developed by
the world community into the practice of State
formation by individual countries.
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Anorauisi. Mema. MeToio ctarTi € HajlaHHS aBTOPCHKOI Kjacuikarii MiXKHAPOJHUX MTPABOBUX
cranaapris. Pesyavmamu. OCHOBY MiXKHAPOJHUX CTaHAAPTIB Y cdepi Mpas JIOJUHU CTAHOBJSATH HOP-
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3arajbHi MPUHIIUITE TPUPOHOTO TIpaBa; GyHAaMeHTaIbHI [PaBa Ta CBOOOJN JIIOAMHN B PI3HOMAHITHUX
cpepax KUTTEAIAIBHOCTI; 000B'SIBKU [Iep/KaBU 13 3a0€31eUeHHs Ta JOTPUMAHHSI [IPaB JIOANHY 6e3 Oy/ib-
SKO1 IMCKPUMIiHAL; BiZIMOBIANBHICTD 32 TOPYIIEHHS IIPaB JIOAWHU; HAPSIMU PO3BUTKY 1 PO3IIMPEH-
He chepy paB JIOJMHH Ta TTOCHJICHH KOHTPOJILHOTO MeXaHi3My 32 BUKOHAHHSAM JIeP:KaBaMy B3ATHX Ha
cebe 30008’s13atb y cepi npas moguHn. OcobMMBIM PI3HOBUIOM MIsKHAPOAHUX MPABOBUX CTAHAAPTIB
€ crannapru y cepi 60porsbu 3 Kopyiie. Coiijl BIAZHAYNTH, 110 KOPYIILLst — 1€ CKJIAHUII COLialbHO-
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ARGUMENTATION IN LEGAL
INTERPRETATION ACTIVITY

Abstract. The purpose of the research is to identify the characteristic features of legal interpretation
activity, legal interpretation acts; distinguish them from legal advisory acts; characterize the interpretative
legal prescription as the main element of legal interpretation acts; determine the purpose of legal
interpretation activity and argumentation in general, as well as their purpose and tasks at the stages
ofinterpretation-clarification and interpretation-clarification; identify the main problems of argumentation
in legal interpretation activity and methods of solving them. Research methods. The basis of the research
methodology is the generic concept of legal interpretation as a legal activity, which is aimed at clarifying
the content of the norms and principles of law and its clarification for the purpose of proper regulation
of social relations, as well as the types, in relation to it, of legal interpretation activity (creation by
authorized subjects of interpretative legal prescriptions and their objectification in legal interpretive
acts). An important basis of the research is the activity approach, which allows us to characterize legal
interpretation and argumentation as the activity of the relevant subjects. Thanks to the logical laws
and methods of cognition and the general theoretical method, the nature of legal interpretation activity,
its results legal interpretation acts, their primary element the interpretative-legal prescription,
the definition of their concepts was formulated. Technical and legal analysis, in particular techniques
and means of legal technology, allowed to characterize the main legal interpretation models, as well as
the process of legal interpretation activity and argumentation, to identify problems that arise on the way
to creating direct legal interpretation acts, to propose solutions thanks to the creation of a regulated
procedure for their implementation, compliance with substantive and formal requirements relating to
them. Results. In the course of the study, the nature of legal interpretation activity, legal interpretation
act, interpretative-legal prescription was revealed and their definitions were formulated. A distinction is
made between legal interpretation acts (official interpretation acts) and legal interpretive advisory acts.
The purpose and task of argumentation both at the stage of interpretation-clarification and at the stage
of interpretation-clarification are revealed. The process of objectifying the results of legal interpretation
activity from the point of view of argumentation at its main stages is reflected. A method of argumentation
is proposed. Methods of solving problems in legal interpretation activities in Ukraine are proposed.
Conclusions. The analysis of foreign and domestic literature, sources of law and legal practice made it
possible to state that in modern conditions, a number of provisions of the theory of legal interpretation
need updating, in particular, there is a need to distinguish legal interpretation activities (activities
related to official interpretation). The analysis of this legal phenomenon made it possible to characterize
it as the activity of authorized subjects regarding the creation and objectification of interpretative legal
prescriptions (formally binding rules-explanations based on the judgment of a uniform understanding
of the content of a norm or legal prescription). In the process of research, the purpose of both legal
interpretation activity in general and argumentation in particular was revealed, the purpose and tasks
inherent in the stages of interpretation-clarification and interpretation-clarification were established.
The method of argumentation at each of the stages is proposed. Attention is focused on the fact that
the result of legal interpretation activity at the first stage is the creation of a legal interpretation judgment
and substantiation of its truth and objectivity,and at the second stage — the creation of an interpretative legal
prescription and its objectification in legal interpretation acts. Identified problems of legal interpretation
activity and argumentation in domestic practice: narrowing of the field of legal interpretation activity
(official interpretation of law) only to the activities of the Constitutional Court of Ukraine ; lack of legal
interpretation of the legislation of Ukraine and other sources of law; the need to distinguish between
the concepts of «<normative and legal judicial precedent» and «legal interpretation precedent»; the need
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to expand the range of subjects of legal interpretation; the need to create rules of legal interpretation
and argumentation, their formalization; the need to form requirements for subjects of legal interpretation
in terms of their knowledge and skills in the implementation of legal interpretation activities with the use
of argumentative techniques. This would contribute to increasing the effectiveness of legal interpretation
activities, improving the quality of legal interpretation acts, creating conditions for the proper regulation
of social relations, and the development of law in general.

Key words: legal interpretation, argumentation, legal interpretation activity, legal interpretation acts

(acts of official interpretation of law).

1. Introduction

Research relevance. In the modern con-
text, Ukraine is experiencing the transforma-
tion of all types of legal activity: law-making,
law enforcement, and legal interpretation. This
necessitates an in-depth analysis, in particu-
lar, of legal interpretation activity and updat-
ing the theory of legal interpretation. Within
the framework of the modern theory of legal
clarification, ideas of its nature, main types, incl.
legal interpretation activity, its results — legal
interpretation acts, their distinguishing from
legal interpretative advisory acts are formed.
Nowadays, there is an actualization of scientific
research of argumentation in legal interpreta-
tion activity, the identification of its purpose
and tasks at the stages of interpretation-iden-
tification and interpretation-explanation, its
capacity for working out qualitative legal inter-
pretation acts, finding the necessary ways to
overcome deformations in legal interpretation
activity and its outcomes.

All the above should contribute to creating
a scientific basis for increasing the effectiveness
of legal interpretation activities in Ukraine, for-
mulating and formalizing argumentation rules
and methods necessary for adopting high-qual-
ity legal interpretation acts that would assist
in the proper ordering of social relations,
and the development of law as a whole.

Literature analysis made it possible to clar-
ify the state of scientific developments regarding
legal explanation, legal interpretation and its
results, and the possibilities of argumentation
during its implementation. In legal literature,
issues of legal interpretation have always been
a focus of scientific attention, and the main con-
ceptual provisions were formulated in the works
by S. Alieksieiev, Zh.-L. Berzhel, Yu. Vlasov,
R. David, N. Kartashov, I. Nastasiak, A. Piholkin,
P. Rabinovych, O. Cherdantsev et al. They cov-
ered the concept of law interpretation, its main
stages, methods of legal interpretation, and legal
interpretation acts. Over time, positions on legal
interpretation were expressed in legal litera-
ture, in particular, in the works by M. Voplenko,
G. Christova, and others; in addition, the charac-
teristics of legal interpretation acts was carried
out, their nature was revealed, and classification
was conducted in the works by V. Antoshkin,
N. Lepish, A. Moscherad, 1. Serdiuk, and others.
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The papers by K. Karhin, O. Makie-
ieva, M. Mikhalkin, et al. analyzed matters
of the argumentation arising under legal inter-
pretation. However, the following issues still
require in-depth analysis: the nature of legal
interpretation activity and its results (legal
interpretation acts); the possibilities of argu-
mentation at the stages of interpretation-clar-
ification and interpretation-explanation to
formulate qualitative legal interpretation acts,
identify gaps in domestic legal interpretation
and argumentation in modern conditions, as
well as ways to solve them.

The purpose of the article is to establish
the main features of legal interpretation activ-
ity, legal interpretation acts, and interpretative
legal instructions; formulate their concepts;
identify the possibilities of legal argumentation
when implementing legal interpretation, short-
comings in domestic practice distorting the rele-
vant activity and find ways to solve them, which
will ensure the creation of high-quality legal
interpretation acts contributing to the proper
ordering of social relations.

2. Theoretical issues of legal interpreta-
tion

Although the theory of legal interpretation
is generally formed, some provisions require
focusing on its certain features and sometimes
rethinking from the standpoint of moder-
nity. As for conveying interpretation of law
in the relevant literature, the following views
are expressed: activities to clarify and ren-
der the content (meaning) of a legal act for its
correct implementation and application (Rab-
inovych, 2017, p. 785); cognitive activities
to define the rules of law that are objectified
through the legal regulations of the relevant
law sources for their adequate application
and implementation (Luts, 2015, p. 316); activ-
ities aimed at clarifying and comprehending
the actual content of the rules of law to facil-
itate their practical implementation, as well as
the ensuing result which is mainly expressed
in the legal interpretation act (Oleinykov,
Khrystova, 2009, 419-420).

Such points of view quite often focus on two
components of legal interpretation activity —
identification and clarification of the content
of the rules of law, which prompts the sepa-
ration of two stages (elements, stages, forms,
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etc.): interpretation-identification and inter-
pretation-explanation (Luts, 2015, p. 318); ele-
ments — identification of the content of the rules
of law and its clarification (Tsvik, Petryshyn,
Avramenko, 2009).

However, it should be noted that interpreta-
tion isanyhow inherent in all types of legal activ-
ity: law-making, law-enforcement, enforcement,
and law-interpretation. However, law-making,
law enforcement or enforcement is only char-
acterized by the stage of interpretation-clari-
fication, which should ensure the formulation
of high-quality regulatory and individual legal
requirements or conditions for the proper direct
exercise of the rights and obligations of partic-
ipants in social relations, and the clarification
of the content of the rules of law is a component
of the mentioned types of legal activity. As for
legal interpretation activity, it is character-
ized by both stages: clarification-identification
and clarification-explanation, as it is aimed
at creating interpretative legal instructions
and their objectification in legal interpretation
acts. The above is due to the need to render
the content of law norms or principles for other
subjects of social relations.

All of these things necessitate the separation
ofthe generic concept of “legal explanation activ-
ity” and the specific concept of “legal interpreta-
tion activity” and their delimitation. It should
be noted that some differences are traced
between “explanation” and “interpretation”.

According to language dictionaries, “to
explain” means to clarify the content, find out
the essence of something; give explanations, etc.
(Novyi tlumachnyi slovnyk ukrainskoi movy,
1998,538-538); to elucidate in a certain way, to
understand anything in a particular way; to con-
vey (Akademichnyi slovnyk ukrainskoi movy).
And “explanation” is an action in the sense
of interpreting a text that contains a rendering,
a representation of something (Akademichnyi
slovnyk ukrainskoi movy).

The analysis of legal interpretation taking
into account scientific developments allows
naming the following main features of this phe-
nomenon: legal explanation can be carried out
not only by a specially authorized entity but
also by other entities engaged in legal activity;
it is a component or type of legal activity; it is
aimed at clarifying the content of the norms
and principles of law recorded in legal sources;
its generic features are determined by the pur-
pose and content of a particular type of legal
activity (in law-making — ensuring compliance
with the content of new norms; in law enforce-
ment — ensuring an appropriate level of legal
qualification; in legal interpretation — clarify-
ing the content of the norm or principle of law,
as well as the formation of the interpretation

and legal prescription and its objectification in
the legal interpretative act); in the law-making,
law-enforcement and law-enforcement activ-
ity is carried out within one stage — interpre-
tation and clarification (the result of which
is a right-interpretative judgement, which is
necessary for the formation of a normative or
individual legal prescription, or the implemen-
tation of legal behavior by participants in social
relations); in legal interpretation activity, it is
carried out in two stages — interpretation-iden-
tification (the content of the norm or principle
of law is clarified, and legal interpretative judge-
ment is formed) and interpretation-clarification
(interpretative legal prescription is formed — it
is objectified in the legal interpretative act);
its prospective purpose there is proper order-
ing of social relations, and the short-term one
depends on the purpose of a particular type
of legal activity.

Thus, legal explanation is a legal activity
aimed at clarifying the content of norms or prin-
ciples of law and rendering it to organize social
relations properly. Consequently, this concept
reveals the essence of the process of legal inter-
pretation as a whole.

By the nature of the powers of legal enti-
ties, it is necessary to distinguish between
legal explanatory advisory and interpretation
activities.

First of all, it is necessary to define the word
“interpretation”. According to language dic-
tionaries, “interpretation” means the clarifica-
tion of the content of something, explanation,
elucidation, and “to interpret” means to clar-
ify the content of something, explain, eluci-
date (Novyi tlumachnyi slovnyk ukrainskoi
movy, 1998, p. 195); or “interpretation” means
the clarification, the clarification of the content
of something (Skopnenko O. L., Tsymbaliuk T. V.
(Eds.), 2006, p. 311); explanation, interpreta-
tion (Akademichnyi slovnyk ukrainskoi movy).
At the same time, an interpreter is the one who
interprets, explains something (Skopnenko O. I,
Tsymbaliuk T. V. (Eds.), 2006, p. 311).

The analysis of legal interpretation activity
allows characterizing it due to the following
features: it is a type of legal explanation activ-
ity; can be carried out by specially authorized
subjects; aimed at both clarifying the content
of the norms and principles of law and forming
an interpretative legal instruction; it is carried
out by entities specially authorized for such
activity; it is aimed at objectifying the interpre-
tative legal instruction in the interpretive act; it
should be carried out according to a regulated
procedure; its short-term purpose is to create
an interpretative legal instruction and its objec-
tification, and the long-run one — the proper
settlement of social relations as a whole.
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Therefore, legal interpretation activity is
the formulation of interpretive legal instruc-
tions by authorized subjects and their objectifi-
cation in legal interpretation acts.

In legal literature, legal interpretation acts
are usually referred to as acts of legal interpreta-
tion, acts of official interpretation of law, inter-
pretative-legal or interpretative-juridical acts;
they are conveyed as a legal act of an author-
ized entity explaining legal norms, which is
the main purpose of its adoption (Khrystova,
2017, p. 195); an external manifestation of a for-
mally binding rule established by the compe-
tent authorities for understanding the con-
tent (meaning) of a legal norm (Rabinovych,
2021, p. 230), et al.

The analysis of legal interpretation acts
makes it possible to highlight their characteris-
tics, as follows: they are legal acts-documents;
are adopted by authorized entities according
to a regulated procedure; have a legal form
and legal force, which allow determining its
place in the system of legal explanatory acts;
are formally binding on subjects of law to whom
an explanation of the content of the legal norm
or principle is addressed, that is, they objectify
the interpretative legal instruction.

Consequently, legal interpretation acts
are acts-documents that are formulated by
authorized entities, contain interpretative legal
instructions on the same-type vision of the con-
tent of the norm or principle of law.

As for the classification of legal interpre-
tation acts, legal literature teems with crite-
ria and their types: by legal form; by subjects;
by scope; by branch belonging; by the nature
of the norms, etc. However, it should be noted
they are always written in the form of exter-
nal manifestation and are acts of official inter-
pretation according to legal value (Luts,
2015, p. 320). It is also applied the criterion
of the degree of binding nature, which allows
the authors to classify legal interpretation acts
into mandatory and advisory (Khrystova, Pet-
ryshyn, 2014, p. 295).

At the same time, following the nature
of the powers of legal interpretation entities, it
is possible to distinguish between legal inter-
pretation acts (acts of official interpretation
of law) and legal interpretative advisory acts
(those containing explanations on the proce-
dure for applying rules or principles of law).
Their nature differs from the nature of legal
interpretation acts, namely: they are formu-
lated by the entities authorized to clarify
the procedure for applying the rules of law;
they are advisory in nature; they do not con-
tain interpretative legal instruction but clarifi-
cations on the procedure for applying the rules
or principles of law.
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For example, pursuant to para. 3
of Art. 21 of the Law of Ukraine “On Commit-
tees of the Verkhovna Rada of Ukraine”, com-
mittees with relevant competence are entitled
to provide explanations on the application
of the provisions of the laws of Ukraine. Such
explanations do not have the status of an official
interpretation (Zakon Ukrainy "Pro komitety
Verkhovnoi Rady Ukrainy").

In addition, according to sub-para. 32 of para.
4 of the Regulation on the Ministry of Justice
of Ukraine, the Ministry has following pow-
ers: to provide clarifications on issues related to
the activities of the Ministry of Justice, its terri-
torial bodies, enterprises, institutions and organ-
izations, as well as in relation to the acts issued by
them; according to sub-para. 805 of para. 4, it also
provides recommendations and clarifications
on the application of legislation on prevention
and counteraction to the legalization (launder-
ing) of proceeds from crime, terrorist financing
and financing of the proliferation of weapons
of mass destruction; according to sub-para. 83
of para. 4, it provides generalized explanations
on the application of legislation on state regis-
tration, clarifications and recommendations on
the enforcement of decisions (sub-para. 83m?7,
para. 4), etc. (Polozhennia "Pro Ministerstvo
yustytsii Ukrainy").

It is also worth highlighting the explana-
tory guidelines that are created in the process
of enforcement. For example, Art. 245 of the Eco-
nomic Procedure Code of Ukraine provides for
the explanation of the judgment, which is carried
out on the application of the parties to the case,
the state executor and has entered into force.
Such explanation does not alter the content
of the judgment and is allowed if the judgment
has not been executed or the term for enforc-
ing it has not expired. Clarification or refusal is
recorded in the court order (Hospodarskyi prot-
sesualnyi kodeks Ukrainy). Identical articles are
recorded in the procedural codes of Ukraine,
Art. 254 of the Code of Administrative Proce-
dure of Ukraine and Art. 271 of the Civil Pro-
cedure Code of Ukraine. It is envisaged that on
the application of the party to the case or the state
executor, the court explains the pronounced
judgment, which came into force without chang-
ing the content of the judgment, by ruling (Kod-
eks administratyvnoho sudochynstva Ukrainy,
Tsyvilnyi  protsesualnyi kodeks Ukrainy).

Moreover, only Art. 380 of the Crimi-
nal Procedure Code of Ukraine states that
the ruling clarifies its judgment without chang-
ing its content if the judgment is incomprehen-
sible (according to the application of the par-
ticipants to litigation, enforcement authorities,
the private executor) (Kryminalnyi protsesual-
nyi kodeks Ukrainy).
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Thus, legal interpretative advisory
acts of authorized entities do not include
a  formally  binding  rule-explanation,
and their purpose is to clarify the procedure
for applying the rules or principles of law.
Such provisions are usually recorded in law
enforcement acts and formed due to the spec-
ification of norms or principles of law, which
require an in-depth specification of the proce-
dure for their application or are necessary for
the formation of individual legal requirements.

Consequently, one of the distinctive fea-
tures of legal interpretation acts compared to
other legal interpretative acts is their formally
binding nature and the availability of an inter-
pretative legal instruction, which is not inher-
ent in legal interpretative advisory or other acts
interpreting law.

In legal literature, the correlation of the con-
cepts of “interpretative norms”, legal provisions
and legal positions was discussed quite actively.
The discussion resulted in recognizing
the advantages of the concepts of “legal provi-
sions” and “legal positions”.

As noted in Polish legal literature, it is inter-
pretive rules that make it possible to establish
the correct meaning of regulatory legal pre-
scriptions (Stawecki, Winczjrek, 1999, 133).

However, these concepts do not allow solv-
ing some problems of legal explanation, and there
is a need for the concept of “interpretative legal
instruction” amidst modern legal interpretative
practice. The analysis of such a phenomenon
as an interpretative legal instruction marks
the following features: it is formed by subjects
authorized to render official interpretation in
the prescribed manner; it is a rule-explanation,
which is based on a logically and grammatically
completed judgment that relies on the clarifica-
tion of the content of the law norm or principle
and its uniform understanding; it is objectified
in such a legal form as a legal interpretative
act; it should not contradict the current system
of legal sources; it acts in unity with the regula-
tory legal instructions in the areas and within
its validity; it does not have an independent
meaning; it does not create and does not cancel
the current regulatory legal prescriptions; its
validity is limited by the effect of the regulatory
legal prescription; it should have the structure
established by legal sources.

Thus, an interpretative legal instruction is
a formally binding rule-explanation based on
a judgment about the same-type understanding
of the content of a rule or principle of law.

Unfortunately, domestic legal literature did
not give due attention to the issues of nature,
structure, and concept of interpretative legal
instructions that gives rise to many disputable
and sometimes controversial positions or even

the substitution of concepts. The issues of argu-
mentation when implementing legal interpre-
tation, which may reduce the quality of legal
interpretative acts, were also ignored.

3. Argumentation in legal interpretation.

As noted in the author’s previous works,
argumentation is considered as an intellectual
legal activity aimed at substantiating or refuting
the authenticity of legal provisions using legal
arguments for achieving legal effects, and legal
argumentation is considered as an intellectual
activity aimed at substantiating or refuting
the authenticity of provisions using both legal
and other arguments. At the same time, legal
arguments are the means provided by the cur-
rent system of legal sources, which are used in
the process of legal argumentation, and the pro-
cess of legal argumentation involves both legal
arguments and other means that are intended
to create conditions for the occurrence of legal
effects. In addition, the structure of argumen-
tation remains unchanged: the argumentator,
the addressee, the thesis (the position, the verac-
ity of which must be argued), the argument (the
means which prove or refute the thesis’s verac-
ity), demonstration (the sequence of thinking
from arguments to the thesis — the process
of argumentation) (Luts, 2020, 168—173).

Argumentation should follow the entire
process of legal interpretation, which, as already
noted, should consist of two stages: interpre-
tation-identification and interpretation-expla-
nation. Moreover, the subject authorized for
legal interpretation should take into account
the long-term purpose of legal interpreta-
tion — the proper settlement of social relations
due to a uniform understanding of the content
of the norms or principles of law, and carry out
its activities pursuant to the short-term goal —
the creation and consolidation of the rule-ex-
planation (interpretative-legal prescription) in
the interpretative legal act.

In addition, each stage of legal interpreta-
tion has its own goals and objectives, which are
also the goals of argumentation. Thus, the inter-
pretation-explanation stage is characterized by
the goal of clarifying the content of the norm
or principle of law, which in turn contains
two components: a) identification of the will
of the subject of law fixed in the norm or prin-
ciple of law; b) clarification of the possibility
of their implementation in real social relations.

In the context of achieving the goal, the sub-
ject of legal interpretation must solve the fol-
lowing tasks: 1) establish the circumstances that
lead to the legal interpretation, justify their
availability and a need for interpretation; 2) find
the necessary methods of interpretation-identi-
fication, substantiate the most appropriate ones
for the interpretation of the relevant rule or
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principle of law; 3) clarify the content of the rule
or principle of law, support it using the relevant
method of interpretation; 4) justify the veracity
of the legal interpretative judgment.

At the same time, it is crucial to pay regard
to such considerations as J.-L. Bergel pointed
out: interpretation is most often construed as
one of the sources of law formation or given
law, and its influence has always been more sig-
nificant in those systems which lacked organ-
ized and structured system of law (Berzhel,
2000, p. 131).

Domestic legal literature quite widely cov-
ers the elements of the main methods of inter-
pretation-identification, which include phil-
ological (grammatical), logical, systematic
(system), historical, teleological (target), func-
tional, special-legal, etc. (Luts, 2015, 316-319;
Petryshyn (Eds.), 2015, pp. 285-288; Koziubra
(Eds.), pp. 247-263).

Moreover, there is still no methodology for
their application when drafting legal interpre-
tation acts, in particular, at the stage of inter-
pretation-identification, which should result
in a legal-interpretive judgment, the veracity
of which should be substantiated.

It is worthwhile to pay attention to the posi-
tions expressed in foreign legal literature. Thus,
in the English legal system, the Law “On Rules
of Interpretation” (1978) is in force; courts also
interpret the laws by relying on the presump-
tions of interpretation (the presumption of pro-
hibition of fundamental changes in common law
based on assumption), special rules, and canons
of interpretation (grammatical, logical, histori-
cal under the law “On Human Rights”, 1998),
etc. (Romanov, 2010, 206-232).

In France, important ways of interpretation
involved target (in the context of ascertaining
the will of the legislator), historical methods,
andsince theend of the 19" century — the method
of social purpose, sociological, etc. Similar
methods are used in Germany, i.e., the so-called
“functional interpretation” (or dynamic), which
is associated with the emergence of new life cir-
cumstances (Lezhe, 2011,82-84).

If Western legal systems consolidate
the methodology of application of methods
of interpretation and the process of legal inter-
pretation activity in sources of law or, at least,
in other official documents, in the domestic one
(as well as any other post-Soviet legal system),
these are the rules created by legal science. But
for some reason, in some authors’ opinions, they
can be the criteria for the authenticity and cor-
rectness of the legal-interpretative judgment
(Cherdantsev, 2003, p. 278). However, among
the criteria, the author also names universal
practice and such more specific criteria as lan-
guage, logic, and legal practice (Cherdantsev,
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2003, p. 274). Probably, the above position is
based on the hope that such practice, according
to the theory of argumentation, is “genuine”.

At the same time, it should be emphasized
that the veracity of the legal interpretive
judgment is determined in accordance with
the laws of logic, language, social laws, cor-
relation with current sources of law (that is,
according to substantive technical and techno-
logical requirements that should apply to legal
interpretative acts).

As for the second stage, its short-term goal
is the formation of a rule-explanation (inter-
pretative-legal instruction) and its objectifi-
cation in a legal interpretation act. This stage
involves solving the following tasks: 1) to form
an interpretative legal instruction, to substan-
tiate its content; 2) to establish its compliance
with formal and substantial technical and tech-
nological requirements (authority for the rele-
vant activity in the subjects of interpretation,
the implementation of activities under the pro-
cedure established in sources of law or other
official documents; compliance with struc-
tural and essential parameters, in particular,
the legal form of the legal interpretative act);
establishment of a correlation with the cur-
rent system of sources of law; 3) to objectify
the interpretative legal order in the legal inter-
pretative act.

Legal literature states that the issues of sub-
stantiation of legal interpretation acts were
omitted; in particular, it refers to strength-
ening the justification of the decision
of the constitutional justice bodies and for-
malization of the requirements for the argu-
mentation of such decisions, namely: openness
of the court to the arguments of the participants
in the process, the use of relevant methodologi-
cal means of argumentation, taking into account
the particularities of the constitutional text
(Uroshleva, 2019; Uroshleva, 2021).

It is also discussed the influence
of the features of a particular type of legal activ-
ity, the nature of the legal thinking of author-
ized entities on the parameters, style of argu-
mentation or even argumentation strategies, in
particular, the influence of procedural charac-
terisitcs on the style of constitutional and judi-
cial argumentation (Chyrnynov, 2020).

It would be desirable to consolidate
the methodology for the implementation of legal
interpretation at the second stage, as well as
at the first (if not in the sources of law, then
at least in the regulatory act). This would allow
avoiding legal interpretation errors, discus-
sions on legal interpretative court precedents,
which are baselessly endowed with legal force
or the nature of legal sources, although our legal
system has no entity authorized to create them.
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Therefore, domestic legal literature contains
considerations that the acts of official interpre-
tation of the Constitutional Court of Ukraine
are of a source nature (that is, they are sources
of law), since they can be binding on subjects
of social relations. Such a position seems doubt-
ful given the above, because both law-making
and legal interpretative activities should be car-
ried out only by an authorized subject.

This rule is decisive even for common
law. In particular, K. Osakwe specified that
the creation of a judicial precedent is the pre-
rogative for those courts that are authorized
to deal not only with law enforcement but also
with law-making, that is, the highest domestic
courts. For example, in the context of the Amer-
ican federal system, that kind of court is exclu-
sively the Supreme Court of the United States
(Osakve, 2008, p. 187).

According to para. 1 of Art. 7 of the Law
of Ukraine “On the Constitutional Court
of Ukraine”, the CCU’s powers include
the official interpretation of the Constitution
of Ukraine (Zakon Ukrainy "Pro Konstytutsi-
inyi Sud Ukrainy"). At the same time, the CCU
is not endowed with law-making powers.

Consequently, decisions on the official inter-
pretation of the Constitution of Ukraine cannot
be sources of law but can be a kind of judicial
ones.

Attention should be paid to the posi-
tions of legal scholars who hold that ensuring
the effectiveness of justice, law enforcement as
a whole, sustainability and uniformity of judi-
cial practice is carried out, in particular, due to
the activities of authorized entities, which focus
on the formation of typical models of qualifica-
tion and/or interpretation of law. The outcome
of legal unification is precedents that contain
typical models of interpretation of law — as
reflected in the legal positions of a judge (other
authorized subject) and an objectified model
in judicial acts, which includes rules-explana-
tion of the content of the rule of law, arguments
about the possibility of its application and pro-
vides similar enforcement (Holovatyi, 2017).

Legal interpretation precedents are highly
sought in any legal system, as they allow for
proper ordering of social relations or, accord-
ing to some authors, allow lawyers to predict
the development of law (Cownie, Bradney, Bar-
ton, 2010, p. 98).

At the same time, the concept of “legal
interpretation precedent” should not be
replaced by the concept of “source of law”,
because, as noted, the nature and purpose
of these phenomena are different.

Unfortunately, in  modern  Ukraine,
the scope of such precedents is narrowed, since
the CCU is no longer empowered to interpret

the laws of Ukraine, and they are not delegated
to another subject. It seems that such powers
should be devolved on the Supreme Court or
the Verkhovna Rada of Ukraine as the current
laws require not only an explanation of the pro-
cedure for their application, but also their con-
tent. Such a similar understanding of the con-
tent of legislative prescriptions is important not
only for proper enforcement but also for arguing
the content of any other legal acts of Ukraine.

It is crucial to fix the provisions on the meth-
odology for legal interpretation, in particular,
arguing, at least in the regulatory act.

If one analyzes the Law of Ukraine “On
the Constitutional Court of Ukraine”, there is
evident that some provisions that contain for-
mal requirements for a legal interpretation act
are recorded. As a rule, there are no substantial
requirements, in particular, for argumentation
without which it is impossible to argue that
the rule-explanation of the norm of the Consti-
tution of Ukraine is based on a true judgment
and formed in line with legal interpretation
and legal argumentation methodology. Other-
wise, it should be understood that such deci-
sions of the CCU are regarded “at face value”
in terms of the rule-explanation objectified
in the legal interpretation act. However, this
can cause latent “deformation” of law enforce-
ment and be an obstacle to the proper exercise
of rights and obligations by participants in
social relations.

Thus, Art. 7 of the Law of Ukraine “On
the Constitutional Court of Ukraine”, as
already noted, contains a provision on the CCU
powers of in the context of official interpreta-
tion of the Constitution of Ukraine, and Art. 35
states that the issue of the official interpretation
of the Constitution of Ukraine is considered
by the Grand Chamber of the CCU (Zakon
Ukrainy "Pro Konstytutsiinyi Sud Ukrainy").

Art. 51 of the mentioned Law determines
the form of appeal for the official interpreta-
tion of the Constitution of Ukraine — consti-
tutional request, and para. 4 of Art. 51 records
the provision that the constitutional request
for the official interpretation of the Constitu-
tion of Ukraine indicates specific provisions
of the Constitution of Ukraine that require
an official interpretation and justification
of the grounds that caused the need for inter-
pretation (Zakon Ukrainy "Pro Konstytutsiinyi
Sud Ukrainy™"). In other words, the requester
shall name the grounds (circumstances) that
caused the need for interpretation of the norm
of the Constitution of Ukraine and justify them.

Article 69 of the Law of Ukraine “On the Con-
stitutional Court of Ukraine” envisages ensuring
the case’s completeness: demanding relevant
documents, involvement of experts, specialists,
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etc. (Zakon Ukrainy "Pro Konstytutsiinyi Sud
Ukrainy"), but it does not envisage specific pro-
cedural actions of judges at the stages of interpre-
tation-identification and interpretation-explana-
tion,as well asin terms of reasoning. Art. 84 entails
the adoption by the Grand Chamber of a decision
on the official interpretation of the Constitution
of Ukraine, and Art. 89 — formal requirements for
the decision of the Court: introductory, descrip-
tive, motivational, and operative part (Zakon
Ukrainy "Pro Konstytutsiinyi Sud Ukrainy").
As for content-related requirements, they are
mentioned only in para. 2 of Art. 89, in particular,
the descriptive part specifies the requirements
of the constitutional request; para. 3 refers to
the motivational part naming the provisions
of the Constitution of Ukraine under which
the Court justifies its decision; sub-para. “6”
of para. 4 refers to the operative part indicat-
ing the official interpretation of the provi-
sion of the Constitution of Ukraine, in respect
of which the constitutional request was submit-
ted — in the case of the official interpretation
of the Constitution of Ukraine; sub-paras. “B”
and “r” — the decision of the Court is binding, final
and cannot be appealed; and regarding the source
which should publish the decision (Zakon
Ukrainy "Pro Konstytutsiinyi Sud Ukrainy").
Itis worthwhile to draw attention to the pro-
visions recorded in Art. 92 of the Law of Ukraine
“On the Constitutional Court of Ukraine”
regarding the legal position of the Constitu-
tional Court, which is set out in the motiva-
tional and/or operative part of the decision,
and part 2 of Art. 92 , which covers the option
of developing and specifying the legal position
of the Court in its subsequent acts, amend-
ments under altering the regulatory framework,
if there are objective grounds — the need to
improve the protection of constitutional rights
and freedoms given the international obliga-
tions of Ukraine and subject to the justification
of such an alteration in the Court’s act (Zakon
Ukrainy "Pro Konstytutsiinyi Sud Ukrainy™").
If one considers Art. 92 of the Law of Ukraine
“On the Constitutional Court of Ukraine” in
combination with para. 3 of Art. 89 of the Law, it
is evident that the motivational part deals with
the formation of a legal position by substanti-
ating the decision (although Art. 92 provides
for the possibility of conveying the legal posi-
tion and in the operative part). It seems that
the formation of the judgment and the justifi-
cation of its authenticity and reliability should
be carried out in the motivational part. How-
ever, it should render the judgment through
the rule-explanation in the operative part (by
forming an interpretation-legal prescription,
which should have a well-defined structure pro-
vided by the law or regulatory act). Unfortu-
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nately, there are no such provisions in the laws
of Ukraine or other official documents.

These provisions, incl. the content-related
requirements for legal interpretation and argu-
mentation, should be available in the CCU
Rules of Procedure. The current regulation does
not contain all necessary provisions.

Thus, § 39 of the Regulations of the CCU
provides that the constitutional request in form
and content must meet the requirements of Arts.
51,52 and part 1 of Art. 74 of the Law of Ukraine
“On the Constitutional Court of Ukraine”.
The preparation of a preliminary conclusion on
the presence or absence of grounds for initiat-
ing constitutional proceedings is carried out
by the Secretariat of the CCU (§ 42). Formal
requirements for the study and preparation
of materials by the reporting judge for consid-
eration (request of documents, involvement
of specialists, commissioning of expert studies,
etc.) are recorded in § 42. To clarify the circum-
stances that are relevant to the case and require
special knowledge, commissioning of expert
studies can be conducted (§ 62) (Postanova
Konstytutsiinoho Sudu Ukrainy "Pro Rehla-
ment Konstytutsiinoho Sudu Ukrainy™").

According to para. 6 of § 63, the expert may
be asked questions about the use of methods
and theoretical developments, the sufficiency
of the information the conclusion was based
on; the scientific substantiation and meth-
ods on which the expert relied, and questions
concerning the reliability of the conclusion
(Postanova Konstytutsiinoho Sudu Ukrainy
"Pro Rehlament Konstytutsiinoho Sudu
Ukrainy"). The expert’s conclusion, in addition
to other data (provided by § 64 of the CCU
Rules), should contain questions and answers
to them (Postanova Konstytutsiinoho Sudu
Ukrainy "Pro Rehlament Konstytutsiinoho
Sudu Ukrainy"). Unfortunately, the Rules lack
requirements for the reporting judge, who con-
duct legal interpretation and argumentation,
as well as for the Court’s decision, in particu-
lar, in terms of the reliability and authentic-
ity of the rule-explanation objectified and its
structure. There are no provisions that define
the role and capacity of the reporting judge
in the formation of the interpretation-legal
prescription, at least the same as, for example,
for the expert. Since the Law of Ukraine “On
the Constitutional Court of Ukraine”, the Rules
of the CCU and other documents do not con-
tain such requirements, one can only assume
that the reporting judge has relevant knowl-
edge and skills, or he forms an interpretative
legal prescription arbitrarily by relying on
expert conclusions, etc. In such a case, the per-
ception of the content of the rule-explanation
objectified in the legal interpretation act occurs
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“at face value”, not as one that meets the estab-
lished requirements provided for in sources
of law or other official documents.

This, in turn, determines the status and con-
tent of legal interpretative acts, in particular,
the CCU decision on official interpretation.

Analysis of the CCU decisions for the period
from 2017 to 2022 allowed finding only one deci-
sion of the Grand Chamber of the CCU regard-
ing the official interpretation of the Constitution
of Ukraine No. 11-p/2019 (case on the request
of 49 People’s Deputies of Ukraine regard-
ing the official interpretation of the provisions
of Art. 1522 of the Constitution of Ukraine).
In the context of the tasks of legal interpreta-
tion and argumentation following the stages
of legal interpretation, this allows stating that
the text of the decision does not clarify whether
the court independently checked the circum-
stances that led to the interpretation or only
agreed with the arguments of the requesters
that the need for interpretation is caused by
legal uncertainty, since the legislator did not
explicitly indicate the list of decisions that
can be appealed; in particular, the Constitu-
tional Court did not substantiate the existence
of circumstances that caused such a need, as
it did not justify the need for official interpre-
tation. It also did not determine the method
of interpretation (although the decision text
makes the use of the systemic method evident)
and did not justify its relevance for interpreta-
tion of Art. 1522 of the Constitution of Ukraine.
For substantiation, the CCU also referred to
the legal positions set out in previous deci-
sions, but it did not substantiate their nature,
necessity of application and significance; there
is no legal interpretative judgment, the veracity
of which should also be argued. As for the sec-
ond stage, there is no provision that would cor-
respond to the concept of “interpretative legal
prescription” (rule-explanation, which is based
on legal interpretive judgment formed due to
the specific way of interpretation).

The operative part of the decision as well
as other parts meet the formal requirements for
this type of legal act, but do not meet the con-
tent-related requirements, since the fixation
that the provisions of Art. 1522 of the Consti-
tution of Ukraine should be understood as fol-
lows: the CCU decisions, irrespective of their
legal form, adopted on issues of exclusively con-
stitutional powers cannot be appealed. It seems
that this decision lacks interpretative legal pre-
scription (although the formal requirements for
the CCU decision, as already noted, are met).
The structure of such a prescription, which is
blurred by the formal requirements for the con-
tent of the interpretative act as a whole, also
requires attention.

The main legal arguments are as follows:
reference is made to the norms of the Consti-
tution of Ukraine. As for the previous decisions
of the CCU, their use needs argumentation
from the Court and justification of expediency
for specific cases.

As for the selective analysis of the CCU
decisions of until 2017 regarding the official
interpretation of the Constitution of Ukraine,
it demonstrates the poor substantiation of deci-
sions, limitation to legal arguments (as the rules
of law); lack of references to the method of inter-
pretation, justification of its use; substitution
of interpretation methods. The most demanded
is the systemic way of interpretation, although
the text of decisions shows the need for other
ways of interpretation: philological, logical, tel-
eological, historical, special legal, etc.

However, a clear idea of the interpretative
legal prescription to be a logically and grammat-
ically completed judgment on the understand-
ing of the content of the norm or the principle
of law is the most important. There are no such
prescriptions in acts of official interpretation,
the provisions of which are formed arbitrar-
ily (most often in the form of a description).
It would be necessary to record the interpre-
tative legal prescription in the resulting part
of the CCU decision on the official interpreta-
tion of the Constitution of Ukraine.

For such a type of legal interpretation acts
as the CCU decision, it is important to apply
not only legal but also other arguments that
may acquire legal significance in the process
of legal interpretative activities and objectifica-
tion of interpretative legal prescription. Moreo-
ver, the CCU shall justify significance before its
fixation in the decision on the official interpre-
tation of law.

The formulation of rules for the implemen-
tation of legal interpretation, the use of argu-
mentation (methods of its implementation)
would not only overcome the deformations
of legal interpretation, guarantee its effective-
ness, in particular, in the context of using argu-
mentation options, but also create high-quality
legal interpretative acts (legal acts as a whole)
that would correspond to modern realities
and would solve new, even global, problems
(Luts, Nastasiak, Karmazina, Kovbasiuk, 2021).

4. Conclusions

The above allows stating that the domestic
theory of legal explanation needs to be recon-
sidered in modern conditions. First of all, this
refers to clarifying the understanding of law
explanation — legal activity aimed at specify-
ing the content of norms or principles of law
and its elucidation to properly organize social
relations. This activity can be carried out by
both an authorized entity and other entities.

1
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The activity comprises two stages: explana-
tion-identification and explanation-clarifi-
cation. At the same time, explanation-iden-
tification is inherent in law-making, law
enforcement, and enforcement activities
and results in the formulation of a legal
interpretive judgment, which is the basis for
high-quality regulatory, individual legal pre-
scriptions or acts of direct law enforcement.
Therefore, legal interpretation activity is char-
acterized by two stages: interpretation-identi-
fication and interpretation-explanation, since
it should be aimed at formulating interpretive
legal prescriptions and their objectification in
legal interpretative acts.

Characteristic features of legal interpreta-
tion activity are as follows: it is an independent
type of legal activity; it is carried out by spe-
cially authorized entities; it is aimed at clarify-
ing the content of the norm or principle of law
and the formulation of a legal interpretive judg-
ment, as well as the formation of an interpre-
tative legal prescription and its objectification
in an interpretative legal act; it should be con-
ducted in two stages: interpretation-identifica-
tion and interpretation-explanation according
to a regulated procedure; the short-term goal
is to create an interpretative legal prescription
and its objectification in a legal interpretative
act, and the long-term one — proper ordering
of social relations.

Thus, legal interpretation activity is the for-
mulation of interpretive legal prescriptions by
authorized subjects and their objectification in
legal interpretative acts.

Legal interpretation acts are characterized
by the following features: they are legal acts-doc-
uments; are adopted by authorized subjects
according to a regulated procedure; have a legal
form and legal force, which allow determin-
ing its place in the system of legal explanatory
acts; are formally binding on subjects of law to
whom an explanation of the content of the legal
norm or principle is addressed, that is, they
objectify the interpretative legal prescription.

In terms of the nature of the powers
of the subjects of legal interpretation, among
law explanation acts, in addition to legal inter-
pretative ones, it is necessary to highlight legal
interpretative advisory ones towards the estab-
lishment of the procedure for applying the rules
and principles of law. Interpretative advisory
acts are created by entities authorized to clar-
ify the procedure for applying the rules of law;
they are usually objectified in law enforcement
acts; they may fix provisions on the specifica-
tion of regulatory or individual legal instruc-
tions in the context of clarifying the procedure
for applying the rule or principle of law; do not
contain interpretative legal instructions.

12

At the same time, the characteristic features
of interpretative legal instructions are that they
are formulated by entities authorized to create
them in accordance with the procedure estab-
lished by law; are a rule-explanation — a logi-
cally and grammatically completed judgment,
which is based on the clarification of the content
of the norm or principle of law; the legal form
of its objectification is a legal interpretative act;
it should not be contradictory with the sys-
tem of law sources; it does not have independ-
ent significance and can only act in unity with
the regulatory legal instruction in the spheres
and within its validity; it does not create
and does not cancel the current regulatory legal
instructions; its validity is limited to the effect
of the regulatory legal instruction under inter-
pretation; it must have a prescribed structure.

Consequently, the interpretive legal instruc-
tion is a formally binding rule-explanation
based on the judgment of the same-type under-
standing of the content of the norm or the prin-
ciple of law.

The entire process of legal interpretation
(both at the stage of interpretation-identifica-
tion and at the stage of interpretation-explana-
tion) is accompanied by legal argumentation

The long-term goal — the proper settlement
of social relations due to the same understand-
ing of the content of the norm or the principle
of law, as well as the short-term one — the cre-
ation and objectification of the interpretative
legal prescription, is definitive for both legal
interpretation and argumentation. Each stage
has its own goals and objectives. At the stage
of interpretation-identification, the following
goal is achieved: clarification of the content
of the norms or principles of law (due to the clar-
ification of the will of the subject of rule-making
recorded in the source of the law or the oppor-
tunities for their implementation in specific
conditions actually existing for the period
of their application). In the context of achieving
this goal, it is necessary to solve the following
tasks: to establish the circumstances that lead
to the right explanation; to substantiate their
availability and need for interpretation; to iden-
tify the necessary ways of interpretation-iden-
tification, to substantiate the most appropri-
ate ones for the interpretation of the relevant
norm or principle of law; to clarify their content
and justify it using the chosen methods; to sub-
stantiate the veracity, objectivity of the right
interpretation judgment.

In Western legal interpretative practice,
the methodology for applying methods of inter-
pretation-identification is formalized in sources
of law or other official documents, and in domes-
tic practice such a methodology is not fixed in
the relevant documents (including regulatory
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acts). Such rules are usually reflected only in
scientific sources.

The purpose of the second stage of legal
interpretation is the formation and objectifi-
cation of the interpretative legal instruction,
and the tasks (including argumentation) are
as follows: formation of the interpretative-le-
gal prescription and justification of its content;
establishment of its compliance with formal
technical and process design requirements (the
availability of powers in the subject of legal
interpretation; compliance with the regulated
procedure — the procedure for the imple-
mentation of legal interpretation, structural
and essential parameters) and content (compli-
ance with the current system of law sources);
objectification of the interpretative legal pre-
scription in the legal interpretation act. The
content of the argumentation largely depends
on the peculiarities of a particular type of legal
activity (in particular, procedural features). It
seems that the issue of argumentation, as well as
the process of legal interpretation activities as
awhole, should be enshrined in sources of law (or,
at least, in regulatory acts). This would prevent
some deformations and substitute the concepts
of “judicial regulatory precedent” (source of law)
and “judicial legal interpretation precedent”.

First of all, attention should be paid to
the fact that any type of legal activity is carried
out by authorized entities, in particular, entities
of law-making or legal interpretation. If the sub-
ject of legal interpretation does not have legal
authority, it cannot create sources of law. The
beforementioned also applies to judicial regu-
latory precedents, but it can create legal inter-
pretative precedents. They may contain typi-
cal models of interpretation of law reflected in
interpretative legal instructions. Thus, the legal
positions of judges can be arguments when con-
sidering similar cases.

In Ukraine, the scope of such precedents
is currently limited, since the CCU is only
vested with legal interpretation powers. It car-
ries out the official interpretation of the norms
of the Constitution of Ukraine. However,
according to the preceding Law of Ukraine “On
the Constitutional Court of Ukraine”, it also
carried out the official interpretation of the laws
of Ukraine. Currently, no entity has the author-
ity to interpret laws or other sources of law
officially. Consequently, the provisions of nor-

mative legal acts (except for the Constitution
of Ukraine) or other sources of law cannot be
officially interpreted by any subject pursuant
to domestic legislation. But they may be sub-
ject to unofficial interpretation or clarification
of the procedure for the application of the rules
of law, or causal interpretation in the process
of law enforcement.

The legislator, narrowing the powers
of the CCU on the official interpretation
of the laws of Ukraine, should delegate them
to another subject, e.g., the Supreme Court, or
determine the order of authentic official inter-
pretation of law.

It should be noted that the Law of Ukraine
“On the Constitutional Court” and the CCU
Rules largely contain formal requirements for
the procedure for implementing legal inter-
pretation and the formulation of legal inter-
pretative act, but there are no content-related
requirements, in particular, for argumentation.
This negatively affects the legal interpretation
practice, which is characterized by insufficiently
reasoned decisions; the lack of provisions on
the methods of interpretation, which facili-
tate the justification of the rule-explanation;
or the substitution of interpretation methods;
reduction to a systemic method of interpretation
and legal arguments; the lack of understanding
of the interpretative legal instruction as a log-
ically and grammatically completed judgment
on the same-type understanding of the content
of the norm or the principle of law; the lack
of understanding of its structure. It seems that
the official interpretation of the CCU norms
of the Constitution of Ukraine is based on
the legal consciousness of judges.

Another problem of legal interpretative
activity is its narrowing only to the applica-
tion of legal acts and the lack of understanding
of legal arguments in a broad sense. In particu-
lar, legal positions in the context of domestic
legislation could be currently used as arguments
in similar cases, but provided that the court will
argue the appropriateness of their use for legal
interpretation, justify their veracity and objec-
tivity, and thus they will be able to acquire
the nature of legal arguments.

The above and other issues require further
conceptualization both from the standpoint
of the general theory of law and branch legal
science and practice.
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APTYMEHTAIIIA ¥ IPABOIHTEPIIPETAIIIAHIN TISJIBHOCTI

Awuoranisg. Mema [0CTiJKeHHST — BUSBUTH XapaKTePHi O3HAKHU MPAaBOIHTEPIPETAIIITHOT MisIbHOC-
Ti, IpaBOIHTEPIPETALINHUX aKTiB; BiZIMEKYBATU 1X BiJl TPABOTIYMAYHIX PEKOMEH/AIIIHNX aKTiB; 0Xa-
paKTepu3yBaTH IHTEPIIPETAIliTHO-TIPAaBOBUI MPUIHC SK OCHOBHUH eJIeMEHT TPaBOiHTepIpeTalliiiHuX
AKTiB; BU3HAUNTH METY IIPABOIHTEPIIPETAIHOI TbHOCTI Ta apryMeHTallii 3arajioM, a TAKOXK IXHIO MeTy
Ta 3aBJ[AHHS HA €TallaX TJyMayeHHsI-3 ICYBAHHSI | TIIyMaYeHHs-PO3 sICHEHHSI; BUSIBUTH OCHOBHI IIPOGJieMu
aprymMeHTailii B IpaBoiHTeprperauiiiniil AisibHocTi Ta crnocobu ix poss’ssatus. Memoou docaioxncen-
HA. B ocHOBI MeToz1010Ti1 OCII/KEHHS — POIOBE MOHATTS MPABOTIYMAaueHHS K I0PUANYHOI isIbHOCTI,
1110 CIPAMOBAHA Ha 3'SICYBaHHS 3MICTY HOPM Ta IPUHIUIIB IpaBa i ioro po3’sicHeHHs 3 METOI0 HaJlexk-
HOTO BIIOPS/IKYBaHHS CYCIHIJILHUX BI[HOCHH, a TaKOK BUJIOBE CTOCOBHO HBbOTO — IIPaBOiHTEpIpeTalliii-
Ha JisIbHICTD (CTBOPEHHS YIIOBHOBAKEHUMHU Cy(’€KTaMU IHTEPIIPETAiIHHIX IPABOBUX IPUIIUCIB Ta X
06’eKTHBallis y MPaBOiHTEPIPeTAliiHIX aKTaX). BakInBUM MATPYHTAM AOCTIUKEHHS € IisIbHICHUIT
T/IXi1, TKUH I03BOJISIE OXapAKTEePU3yBATH TIPABOIHTEPIIPETAIIIIO Ta APTYMEHTAIIII0 SIK isIbHICTh Bi/IO-
BiHUX cy6'eKTiB. 3aBASKM JIOTYHIM 3aKOHAM 1 IIpUHOMaM TH3HAHHS Ta 3aralbHOTCOPETUYHOMY METO-
HUX aKTiB, iXHBOTO TIEPBUHHOTO €JE€MEHTY — iHTepIpeTaliiiHo-TIPaBOBOTO MPUITUCY, CHOPMYIHOBAHO
BU3HAYCHHS 1X HOHSTh. TeXHIKO-IOPUANYHIN aHAII3, 30KpeMa, IPUIOMHU Ta 3ac00U PUANYHOI TEXHIKK
JIO3BOJIMJIA OXapaKTepU3yBaTh OCHOBHI MPABOTJIYMAuHi MOJeJi, a TaKOX TIpoliec 3MiCHEHHST TPAaBOiH-
TEPIPETAIiiiHOl MiATLHOCTI Ta apryMeHTailil, BUSBUTH TPOGIEMH, sIKi BUHUKAIOTh Ha TUIAXY CTBOPEH-
HsI SIKICHUX TIPaBOIHTEPIPETAlliiiHUX aKTiB, 3alPOIIOHYBATH CIIOCOOU PO3B'SI3AHHS 3aB/ISKU CTBOPEHHIO
PETJIAMEHTOBAHOTO TOPSI/IKY iX 3/1iiCHEHHS, IOTPUMAHHS 3MiCTOBIX Ta (POPMATbHUX BUMOT, 1110 CTABJISATH-
cs1 1o Hux. Pesyavmamu. Y Xofi TOCTiKeHHS BUSBIEHO TIPUPOAY MTPABOIiHTEPIIPETAIIITHOI isITbHOCTI,
[IPaBOIHTEPIPETAIIIIHOTO aKTa, IHTepPIPETAIiitHO-IPABOBOTO HPHUITUCY Ta ¢hOPMYIbOBAHO iX jAediHitii.
PosmeskoBano npaBoinTeprperaiiiiii akTy (aKT OMII[iITHOrO TIyMaueHHsT) Ta MPABOTIyMauHi PEKOMEH-
naniiiai akt. BusBieHo MeTy Ta 3aBIaHHS apryMeHTAIlii i Ha eTammi TayMadeHH:-3' SICyBaHHs, i Ha eTa-
i TIyMaueHHsI-po3’ssCHeHHs. BigoGpaskeHo 1polec 00'eKTUBALil Pe3yJIbTaTiB IpaBoiHTEpIpeTalliiiHoi
JUSUTTBHOCTI 11T KyTOM 30py apryMeHTallii Ha OCHOBHUX ii eTaraX. 3alporoHOBAHO METOIUKY apryMeH-
TyBaHHs1. 3allPOIIOHOBAHO CIIOCOOK PO3B’si3aHHsI IPo6IEeM Y paBoiHTepIpeTaliitiii AisapHocTi B YKpa-
ini. Bucnoexu. Ananiz 3apyOiKHOI Ta BITUMBHSAHOI JIiTEpaTypH, JUKEPE [PaBa Ta IPUAUIHOI IPAKTUKH
JIaB 3MOTY KOHCTAaTyBaTH, 1[0 Y CYYACHUX YMOBaX HU3Ka MOJIOKEHDb TEOPil MPaBOTIyMayeHHst moTpebye
OHOBJIEHHS, 30KpeMa € 110Tpeba BUOKPEMJIEHHS TIPaBOiHTepHpeTaliinol AisabHOCTI (AisSJIBHOCTI 1O/I0
oiriitHoro TIymMaueHHs npasa). AHaJI3 I[OTO TPABOBOTO SBUIA /I03BOJIUB OXapaKTEePU3YyBaTH ii sK
JiAJIBHICTD YIIOBHOBasKEHNX Cy0 €KTIB 11010 CTBOPEHHS Ta 06’ €EKTUBAIlIl iHTEpIPeTaliiiHO-[IPaBOBKX HPH-
nucis (hopMasbHO-000B IBKOBUX [PABUII-PO3’sICHEHb, 3aCHOBAHMX Ha CYIKEHHI OJHOTUIIHOIO PO3YMiH-
HS 3MICTY HOPMU UM IPUHINIY ITpaBa). B mporeci focaifizkeHHs BUSBIeHA MeTa sIK TPaBOiHTepIIpeTaItiii-
HOI liSJIBHOCTI 3arajIoM, Tak i apryMeHTallii 30KkpeMa, BCTAaHOBJIEHA MeTa Ta 3aB/laHHs, IPUTaMaHHi eTarnam
TIIYyMa4eHHA-3 ACYBalHA Ta TJAyMaueHHA-PO3 ACHEHHS. 3arporoHoBaHa METOAMKA 3JHCHEHHS apry-
MEHTallii Ha KO)KHOMY 3 eTalliB. AKIIEHTOBAHA yBara Ha TOMY, 1[0 PE3yJIBTATOM MPaBOiHTEpIpeTalliitHol
JiSLTBHOCTI HA TIEPIIOMY €Talli € CTBOPEHHS IIPABOTIyMAYHOTO CY/IKEHHS Ta 0OIPYHTYBaHHSI MOTO iCTHH-
HOCTI i 00’€KTUBHOCTI, @ HA APYrOMY eTalli — CTBOPEHHs IHTepIIpeTaliiiHo-IIPaBOBOTO HPUIIUCY Ta HOro
00’eKTHBallis Y IpaBOiHTEpIpeTalliiiHuX akTax. Busiieni npobiaemu 3ilicHeHHS IpaBoiHTepIpeTaliiiHoi
JUSITTBHOCTI Ta apryMeHTallii y BiTYM3HAHIN MPAKTUIIL: 3BY)KEHHsT cpepr TPaBOiHTEPIIPETAIINHOT Tislib-
HocTi (odiriitHoro TIymMaueHHs mpasa) Jwire 1o gissbHocTi Koncrurymnitinoro Cyny Ykpainu (mami —
KCY); BizcyTHicTb 1paBoiHTEpIIpeTallil 3aK0HIB YKPATHU Ta IHIINX [7Kepe IpaBa; HeOOXIIHICTh PO3MEIK-

75



4/2022
THEORY OF STATE AND LAW

YBaHHS TIOHATh «HOPMATUBHO-TIPABOBUI CYZIOBUI TIPEIle/IeHT»> Ta <IIPABOIHTEPIPETAIiITHUN CyTOBUIl
Hpere/ieHT>; HeOoOXiAHICTh PO3IMPEHHsT KoJa cy6’eKTiB mpaBoiHTeprpeTarii; HeoOXifHICTh CTBOPEHHSI
[PaBUJI IPABOIHTEPIPETALIIHOI AiSIBHOCTI Ta apryMeHTatlii, ix Gpopmasisaitist; HeoOXigHiCTh GOpMyBaH-
HSI BUMOT 710 Cy0'€KTiB MpaBoOiHTEpIpeTalii B YaCTHHI HAsBHOCTI Y HUX 3HAHb Ta HABUYOK 3/i{ICHEHHSI
[PaBOiHTEPIIPETAIIHOT AISVIBHOCTI i3 3aCTOCYBaHHAM apryMeHTauiitnix Metoauk. Ile 6 cipusio nigsu-
IIEHHIO eheKTUBHOCTI TIPABOIHTEPIIPETAIIHOT iSIbHOCTI, MOKPAIIEHHIO SKOCTI IIPABOiHTEPIIPETAIiTHUX
AKTIiB, CTBOPEHHIO YMOB JIJIl HAJIESKHOTO BIOPSIKYBAHHS CYCITIIBHUX Bi/IHOCHH, PO3BUTKY TIPaBa 3arajioM.

KimouoBi cioBa: mpaBoT/iyMayeHHs, apryMeHTallis, TpaBoiHTepIIpeTaIliiiHa is/IbHICTD, TPaBOiHTEPII-
petatiiini akti (akTn oMiIiiHOTO TIIyMaYeHHS 1TpaBa).
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ORGANISATION MANAGEMENT: DEVELOPMENT
AND EFFECTS OF CONFLICT SITUATIONS

Abstract. Purpose. The purpose of thearticle is the role of development and effects of conflict situations
in management of the organisation. Results. The article underlines that one of the best management
methods to prevent dysfunctional conflict is to explain what results are expected from each employee
and unit. Reference should be made to parameters such as the level of results to be achieved, the persons
who provide and receive different information, the system of powers and responsibility, and clearly defined
policies, procedures and rules. Moreover, the leader is aware of all these issues primarily not for himself,
but to ensure that his or her subordinates well understand what is expected of them in each situation. It is
found that rewards can be used as a method of conflict management, influencing the behaviour of people
to avoid dysfunctional effects. People who contribute to the achievement of the organisation’s integrated
goals, help other teams in the organisation and try to approach the issue holistically should be rewarded
with gratitude, bonus, or promotion. Therefore, the systematic and coordinated use of the rewards system
to provide with incentive those who contribute to the achievement of corporate goals helps people to
understand how to deal with conflict situations to meet leadership’s wishes. In complex situations,
where diversity of approaches and accurate information are essential to decision-making, the emergence
of conflicting opinions should even be encouraged and managed using problem-solving style. Furthermore,
other styles may limit or prevent a conflict situation, but they will not lead to an optimal solution, because
not all perspectives have been examined equally thoroughly. Studies have revealed that highly effective
organisations in conflict situations use problem-solving style more often than ineffective organisations.
In such organisations, managers openly discussed different views, without emphasising their differences,
but without pretending that they did not exist. Conclusions. Leaders should be aware of the probable
resistance to change and take effective measures to prevent it. For example, the primary reason for
resistance is the fear that change will threaten existing social relations. In this case, the manager should be
aware of the social system of the organisation, which may or may not survive through the very changes, as
well as through the way they are implemented.

Key words: organisation, system, subordination, structural changes, power relations.

development
77-83,

Organisation management:
Economy and Law, 4,

1. Introduction

Several effective ways to manage a conflict
situation exist. They can be grouped into struc-
tural and interpersonal.

Managers should not consider differences in
characters to be the cause of conflict situations.
However, this difference may cause conflict in
a particular case, but it is only one of the fac-
tors that can cause conflict. The manager should
start with analysing the actual causes and then
use the appropriate methodology. Conflict

© V. Petkov, L. Spytska, 2022

reduction can be achieved by applying conflict
resolution techniques.

Structural methods. There are four struc-
tural conflict resolution methods: the clarifi-
cation of performance requirements, the use
of coordination and integration mechanisms,
the establishment of corporate integrated goals
and the use of a rewards system.

Clarification of performance requirements.
One of the best management practices to pre-
vent dysfunctional conflict is to explain what
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results are expected from each staff member
and office. Reference should be made to param-
eters such as the level of results to be achieved,
the persons who provide and receive different
information, the system of powers and respon-
sibility, and clearly defined policies, procedures
and rules. Moreover, the leader is aware of all
these issues primarily not by himself, but to
ensure that his or her subordinates well under-
stand what is expected of them in each situation.

Coordination and integration mechanisms.
A coordination mechanism is a method to man-
age a conflict situation. One of the most com-
mon mechanisms is the chain of command. If
two or more subordinates disagree on a particu-
lar issue, conflict can be avoided by contacting
their joint manager, asking him or her to make
a decision. The principle of unity of command
facilitates to use hierarchy to manage a conflict
situation, because a subordinate knows very
well whose decision he should obey.

In conflict management, integration tools
such as, guiding hierarchy, liaison services,
cross-functional teams, task forces and inter-
divisional meetings are useful. Research has
revealed that organisations that have main-
tained the required level of integration have
been more effective than those that have not.

2. Conflict management techniques

Corporate Integrated Goals. The establish-
ment of corporate integrated goals is another
structural way of conflict management. Achiev-
ing these goals requires the joint efforts of two
or more staff members, teams or units. The idea
behind the limit is to direct the efforts of all par-
ticipants towards a common goal.

For example, if the two departments are
in conflict, goals should be formulated for
the entire department, not for each of them.
Similarly, well-defined organisational goals will
generally encourage department managers to
make decisions aimed at achieving organisa-
tional success as well as a separate functional
sector. The statement of the supreme principles
(values) of the organisation reveals the content
of integrated goals. The Organisation tries to
reduce the likelihood of conflict by developing
corporate integrated goals to achieve greater
coherence among all staff.

Structure of the rewards system. Rewards can
be used as a method of conflict management,
influencing the behaviour of people to avoid
dysfunctional effects. People who contribute to
the achievement of the organisation’s integrated
goals, help other teams in the organisation
and try to approach the issue holistically should
berewarded with gratitude, bonus, or promotion.

Therefore, the systematic and coordinated
use of the rewards system to provide with incen-
tive those who contribute to the achievement

8

of corporate goals helps people to understand
how to deal with conflict situations to meet
leadership’s wishes.

Interpersonal conflict resolution styles. There
are five main interpersonal conflict resolution
styles: avoidance, smoothing, coercion, compro-
mise, and problem solving.

Avoidance. This style suggests that the per-
son tries to avoid conflict. According to Robert
Blake and Jane Mouton, one way to resolve
aconflict is to avoid divisive situations and avoid
engaging in divisive discussions. Then you will
not have to worry, even solving the problem
(Blake, Mouton, 1990, p. 43).

Smoothing. This style is characterised by
the behaviour dictated by the belief: do not
be angry because “we are all one happy team,
and should not rock the boat”, “Smoother” tries
not to miss the signs of conflict, appealing to
the need for solidarity. Blake and Mouton argue
that it is possible to extinguish another person’s
desire for conflict by saying, “It doesn’t really
matter. Think of the good that has appeared
here today”. In the end, harmony may come, but
the problem remains. There is no reason for emo-
tion anymore, but they live inside and accumu-
late. Thereisageneral concern that the result will
be an explosion. (Blake, Mouton, 1990, p. 56).

Coercion. This style implies mostly attempts
to force acceptance of one’s point of view under
any circumstances. Those who try to do so are
not interested in the opinions of others. The
person using this style usually behaves aggres-
sively and uses power through coercion to
influence others. According to Blake and Mou-
ton, the conflict can be controlled by showing
that you have strong power despite the opinion
of your opponent, forcing him to act in a certain
way as the leader. A coercion style can be effec-
tive in situations where a leader has considera-
ble power over subordinates. The disadvantage
of this style is that it suppresses the initiative
of subordinates, making it more likely that not
all factors of importance will be considered, as
only one point of view is presented. It can cause
resentment, especially among younger and more
educated staff (Blake, Mouton, 1990, p. 73).

Compromise. This style is characterised by
acceptance of the other party’s point of view,
but only to a certain extent. The ability to com-
promise is highly valued in leadership situations
because it minimises ill will and often enables
a quick resolution of the conflict to satisfy
both parties. However, the use of compromise
at an early stage of the conflict that has arisen in
solving the problem can hinder diagnosis prob-
lems and reduce the time to search for alterna-
tives. Such a compromise means agreement to
avoid disputes, even if the parties have refused
to act reasonably. Such a compromise is satis-
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faction with what is obtainable, not a relentless
search for what is logical in the light of the facts
and data available.

Problem-solving. This style is an acknowl-
edgement of differences of opinion and a will-
ingness to look at other views in order to under-
stand the causes of the conflict and find a course
of action acceptable to all parties. Those who
use this style do not try to achieve their goal
at the expense of others, but rather find the best
way to resolve a conflict situation.

In complex situations, where diversity
of approaches and accurate information are
essential to decision-making, the emergence
of conflicting opinions should even be encour-
aged and managed using problem-solving style.
Furthermore, other styles may limit or prevent
a conflict situation, but they will not lead to
an optimal solution, because not all perspectives
have been examined equally thoroughly. Studies
have revealed that highly effective organisations
in conflict situations use problem-solving style
more often than ineffective organisations. In such
organisations, managers openly discussed differ-
ent views, without emphasising their differences,
but without pretending that they did not exist.

Alan Filley makes proposals to use this style
of conflict resolution.

1. Identify the problem in terms of goals, not
solutions.

2. Once the problem has been identified,
generate a solution acceptable to both parties.

3. Focus on the problem rather than the per-
sonality of the other party.

4. Create an atmosphere of trust by increas-
ing mutual influence and exchange of informa-
tion.

5. When communicating, try to be friendly,
showing sympathy and listening to the opinions
of the other party, as well as minimising expres-
sions of anger and threats.

3. Conflict resolution in the organisation

Change is an issue that arises for all organ-
isations. Changes within an organisation occur
as a response to changes in the external envi-
ronment. Since the early 1990s, the issue of per-
formance management for Ukrainian organisa-
tions has become important, especially under
the influence of foreign competitors.

Organisations operating in a changing envi-
ronment are more affected by these changes
than those operating in a more stable environ-
ment. This applies not only to the entire organi-
sation, but also to individual units. For example,
the Research and Development Department is
trying to innovate, while other units want to
operate in a relatively stable environment.

While managers at all levels should respond
to changes, the effect of changes and the response
to them vary from level to level.

The changes imply massive changes in
the organisational structure. The need for suc-
cessful implementation of such changes is obvi-
ous. According to Paul Lawrence, the need to
successfully carry out, “very necessary “small”
changes, which are constantly happening —
changes in working methods, office procedures,
appointments of managers and job titles” is less
obvious. Such “small” changes may not be of great
importance for the entire organisation, but they
are extremely important for the individuals to
whom they relate. Since individuals help to
achieve the organisation’s goals, leadership can-
not ignore their potential response to change.

In addition, changes in the organisation
imply the leadership’s decision to change one
or more internal variables. In making such
decisions, the leadership is proactive or meets
in some way the requirements of the situation.
The change required to correct an error is a typ-
ical reactive action. The action resulting from
the reaction to the environment, even if there is
no actual problem, is practical.

When considering the change of a given
variable, the manager should bear in mind that
all variables are interconnected. Changing one
variable will inevitably affect the others. Intro-
duction of new equipment, for example, com-
puters, can result in a change in the structure
(i.e. the organisation’s communication system
and structure of powers), a change in human
resources (their number, qualification level,
relations and activities) and change in the exe-
cution and even in the definition of tasks, since
some tasks can be really fulfilled for the first
time only now. Research has revealed that inno-
vation programs that focus on only one variable
are not as effective as those that focus on multi-
ple variables simultaneously.

Goals. For an organisation to survive,
the leadership should periodically assess
and modify its objectives in accordance with
changes in the environment and organisation.
Modifying goals is necessary even for the most
successful organisations, if only because the cur-
rent goals have already been achieved. The need
to change goals is often manifested through
amonitoring system that should inform the lead-
ership of the relative effectiveness of the entire
organisation and of each unit. Radical changes
in goals will affect all other variables.

Structure. Structural changes - part
of the organisational process — are changes in
the system of allocation of powers and respon-
sibility, in coordination and integration mech-
anisms, division into departments, managerial
hierarchy, committees and degrees of centrali-
sation. Structural changes are one of the more
common visible forms of changes in an organisa-
tion. They are areal necessity when thereisasig-
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nificant change in the goal or strategy, or when
alarge organisation opens a new line of business,
requiring the establishment of a unit responsi-
ble for performance, and integrates managers
in this area of the organisation management.

Structural changes have an obvious impact
on the human component because new people
can enter the organisation and the chain of com-
mand alters. The fear that structural change will
undermineestablished social and powerrelations
is often the reason for resistance to such changes.
Less obvious is the impact on technology indi-
rectly linked to the new structure. For exam-
ple, the information managerial system should
be changed to provide the information needed
by both the new unit and its control system.

Tasks. Changes in closely related varia-
bles — tasks — refer to changes in the process
and schedule of tasks, the introduction of new
methods, changes in regulations and the nature
of work itself. As structural changes, changes
often destroy social stereotypes, traditionally
generating a change in plans — a change can
cause a change of the structure and workforce.
When, for example, newspapers began to change
the old way of typesetting to an electronic
layout system, they needed more electronics
experts and far fewer typesetters than before.
When almost all the newspapers announced
the transition to a new type of layout, they faced
strong union resistance, fearing job cuts. The
introduction of new methods of quality control
requires many changes in the organisation’s
mission. Similarly, the use of computing often
changes the functions of the organisation’s staff.

People. Changes in people entail changes
in the capabilities, attitudes or behaviours
of the organisation’s staff. This may include
interpersonal or group preparation, moti-
vation, leadership, performance assessment,
managerial advanced training, team building,
implementation of job satisfaction and quality
of life programmes.

Changes in people, due to fear of unmet
needs, are difficult to make effective. Aleader can
never rely on positive reaction by subordinates
to objectively beneficial changes. Not everyone,
for example, wants to have more responsibility
or learn more. To successfully change people,
these changes should be coordinated with other
changes. For example, a supervisor is sent to
a seminar on organisational policy development
techniques, after which he or she is expected to
assume additional responsibility. If this does not
happen in practice, the money spent on training
will be wasted, and the leader may feel dissat-
isfied. To take another example, managers who
have been trained to work with people cannot
apply new methods at work because their super-
visor has not had the same training.
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Change management. Due to the difficul-
ties caused by the state of some variables due
to innovation, and the changing interdepend-
encies of these variables and the responses to
innovation, effective change management is
one of the most difficult and demanding tasks
for managers. Next, we will reveal the content
of several approaches and concepts of organ-
isational change management, starting with
the first steps of change.

Measures for successful change in the organi-
sation. Larry Greiner developed a model for suc-
cessful change management:

Phase 1. Pressure and encouragement.
The first step is for leadership to understand
the need for change. Leaders who are empow-
ered to make and implement decisions should
feel the need for change and prepare for change.
This pressure can be caused by external factors
such as competition, changes in the economy or
the introduction of new legislation. The sense
of need for change may stem from changes in
internal factors, such as lower, prohibitive costs,
staff turnover, dysfunctional conflict and a high
number of staff complaints.

Phase 2. Mediation and refocusing. While
leaders may feel the need for change, they should
analyse problems accurately and make changes
as appropriate. According to L. Greiner, it is
possible that the top leadership, under intense
pressure, may tend to reflect on their problems
by shifting responsibility to someone else, such
as a union or government. There may be a need
for an external consultant to mediate an objec-
tive assessment of the situation. Staff could
also be used as intermediaries, but if they did
not take positions on either side, that would be
unsatisfactory to the senior leadership. In any
case, for this mediation to be effective, it should
result in a change of orientation. Responsible
leaders should understand the need for change
and sincere reasons for this need. And this
implies the emergence of new ideas (Boddi, Pei-
ton, Greiner, 1999, p. 74).

Stage 3. Diagnosis and awareness. At this
stage, leadership collects the relevant infor-
mation, identifies the causes of problems that
require changes in the current state of affairs.
According to L. Greiner, this process begins
at the top and then gradually descends to
the lower level of the organisational hierarchy.
However, if leadership attempts to identify
the problem before obtaining information from
lower levels of the hierarchy, it risks making its
decisions on inadequate or incorrect informa-
tion. The definition of the essence of the prob-
lem leads to an awareness of specific problems.

Step 4. The invention of a new solution
and the commitment to implement it. Once
the problem is recognised, leadership is look-
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ing for a way to remedy it. In most cases, lead-
ership should also obtain the approval of those
responsible for the new course. L. Greiner states
that there is always a temptation, especially for
power structures, to apply old solutions to new
problems. Therefore, there is a need for a fourth
stage — the invention of new and unique solu-
tions that would support the entire structure
of power (Boddi, Peiton, Greiner, 1999, p. 114).

Step 5. Experiment and detection. An organi-
sation rarely takes the risk of making big changes
simultaneously. It is more likely to anticipate
the impact of planned changes and identify
hidden difficulties before implementing inno-
vations on a large scale. Through control mech-
anisms, the leadership determines how and to
what extent planned changes help to address
the unsatisfactory state of affairs, how they are
perceived and how their implementation can be
improved. By experimenting and identifying
negative impacts, the leadership will be able
to adjust its plans to achieve greater efficiency.

Stage 6. Reinforcement and consent. At
the last stage it is necessary to motivate people
to accept these changes. This can be achieved
by convincing employees that changes are ben-
eficial both for the organisation and for them.
According to L. Greiner, when everyone is
encouraged to make changes successfully, it can
be expected that most people at all levels of man-
agement use the methods contributing to these
changes (Boddi, Peiton, Greiner, 1999, p. 122).
There are different ways to encourage employ-
ees to innovate — praise, recognition, promo-
tion, higher pay for better quality, as well as
permission to participate in changes in the dis-
cussion of how the process goes, what problems
arise, which corrections should be made.

Distribution of powers. The power-shar-
ing approach to change management implies
a high degree of employee involvement in deci-
sion-making. Leaders and subordinates jointly
identify necessary changes, develop alterna-
tive approaches and recommendations for their
implementation. In some situations, senior
managers could identify the problem and low-
er-level staff could participate in discussions on
what changes were needed to solve the problem.

Separation of powers should be effective in
situations similar to those in which workers are
involved in decision-making: research, develop-
ment, policy-making and new strategies deve-
lopment.

Unilateral actions. Such an approach
involves the use of legitimate power to imple-
ment changes. Organisational changes are
implemented on the basis of the positional pow-
ers of the organisational hierarchy. Moreover,
the identification of the problem and its solu-
tions are usually carried out by the leadership

and are directed according to formal and imper-
sonal control mechanisms.

Distribution of powers for change manage-
ment. Unilateral actions will be more effective
in situations where subordinates comply with
statutory requirements (for example, inter-
nal affairs bodies), and the need for pluralism
of opinions is minimal.

Delegation of powers. The approach to
organisational change from this perspective is
generally consistent with liberal leadership.
Senior management provides information to
subordinates on necessary changes and then
delegates powers to assess and implement cor-
rective actions.

The advantage of delegation of powers is
that it reduces the possibility of future resist-
ance to change and creates a wide range of views
on the issue. Disadvantages of this approach:
possible retardation, decision quality may be
influenced by group thinking, subordinates
may lack the necessary experience to weigh all
alternatives in the context of the organisation’s
overall goals.

Overcoming resistance to changes. Resist-
ance to changes may be inevitable. However,
once the leadership has decided to intro-
duce changes, resistance should be overcome.
According to some authors, any change in tra-
ditional methods generates resistance among all
the people to whom these changes apply, both
managers and subordinates. To solve this prob-
lem, the leadership should first understand why
people do not want changes.

Reasons for resisting changes. People oppose
changes for three reasons: uncertainty, a sense
of loss, and conviction. The concept of uncer-
tainty does not require explanation. A person
can overreact to change because he or she does
not know what the consequences will be. When
a person feels threatened, he or she responds
consciously or unconsciously, expressing his or
her negative attitude towards change or dys-
functional behaviour during its implementation.

Another reason for resistance is the belief
that changes are not necessary or desirable for
the organisation. Some believe that the planned
changes will not solve the problems but will only
increase their number. For example, a leader
may feel that changes will complicate the work
of subordinates and assume that the problem is
related not only to his or her area of operation
but also to another, and therefore considers that
these changes should be carried out elsewhere.

Ouvercoming resistance. Leaders should be
aware of the probable resistance to change
and take effective measures to prevent it. For
example, the primary reason for resistance is
the fear that change will threaten existing social
relations. Inthiscase, themanagershould beaware
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of the social system of the organisation, which
may or may not survive through the very changes,
as well as through the way they are implemented.

4. Conclusions

Below there are some proven methods that
can facilitate reducing or eliminating resistance:

— Formation and communication of infor-
mation. It implies an open discussion of ideas
and measures, which will help staff to make sure
changes are needed before they are made. Dif-
ferent ways of communicating information can
be used, such as face-to-face interviews, panel
presentations, memorandums and reports;

Involving subordinates in decision-mak-
ing enables some staff members who may resist
freely expressing their views on these innova-
tions, potential problems and changes;

Relief and support facilitate employees to
adapt to the new environment. For example,
a leader can provide emotional support, that is,
listen carefully to staff or give them time to rest
after a stressful period. Additional training may
also be needed to upgrade the skills of staff to
cope with the new demands;

- Negotiations ensuring approval for inno-
vation imply that the consent of the resisters is
bought with material incentives. For example,
the leadership could offer the union a higher

pay or obligation not to dismiss employees; or
the leader could get an interesting job if he or
she recognises the need for change;

Co-optation means empowering a person
capable of resisting change with a leading role
in decision-making on innovation and its imple-
mentation;

Manoeuvring to reduce resistance to
changes means the selective use of information
or the establishment of a clear schedule of activ-
ities and measures to influence subordinates
in a proper manner. For example, one manager
may ask another to consider the proposal, since
he or she has already received “approval” from
the leadership. Although the first manager did
not receive this approval from the leadership
of the organisation, he or she hopes that the con-
sent of managers of his or her level will further
lead to the consent of senior management;

Coercion threatens to be dismissed, to be
deprived of promotion, of improvement of pro-
fessional qualifications, of increase in wages or
of an appointment to a new position for the pur-
pose of obtaining consent to changes.

Therefore, any tactic has its own special
advantages and shortcomings. Managers should
develop the skills to accurately assess the situa-
tion and choose the best method.
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MEHEJI?)KMEHT OPTAHI3AIIII:
PO3BUTOK TA HACJIJKN KOH®JIKTHUX CUTYAIIIA

Anorauis. Mema. MeToio cTarTi € POJIb PO3BUTKY Ta HACIIKIB KOH(PIIKTHUX CUTYAIlill Y MEHe/K-
MeHTi oprauizanii. Pe3yiomamu. Y cTaTTi HaroJIONIeHO, 10 OJHUM 13 KPaIUX MEeTO/[iB KepyBaHHs, 1110
3a1106iraloTh AMCHYHKIIOHATBHOMY KOH(IIKTOBI, € PO3’ICHEHHS TOTO, AKi PE3yJIBTaTH OYiKYIOTHCS Bij
KOJKHOTO CTiBpoGiTHHKA Ta miaposzainy. Tyt moBunHi OyTH 3rajani Taki mapameTpH, sik piBeHb pe3yJibra-
TiB, IKUX CJIIJl OCATHYTH, 0COOU, SIKi HAAIOTD 1 OIEPKYI0Th PidHy iH(bOpPMAILlil0, cUCTeMa TIOBHOBAKEHb
i BiIMOBIZIAZIBHOCTI, a TAKOX YiTKO BU3HAYeHA MOJITUKA, Mpolexypu Ta mpasuia. [[puuomy kepiBHUK
YCBIJIOMJTIOE BCI 11l TUTAHHST HacamIiepes; He Juist cebe, a Jyist Toro, mob fioro mimersi go6pe 3posymi-
JIM, YOTO YeKAIOTh BiJl HUX Y KOXKHIll cuTyartii. 3'coBaHO, 1110 BUHATOPO/N MOXKHA BUKOPHCTOBYBATH $IK

82



4/2022
THEORY OF STATE AND LAW

MeTO/] KepyBaHHS KOH(MJIIKTHOIO CUTYAIII€I0, BIIMBAIOUN HA TTOBE/IHKY JII0JIEi], 3 METOIO YHUKHEHHS JINC-
dyHKIiOHAIBHUX HACHIAKIB. JToau, skl pobisiTh CBill BHECOK y JOCATHEHHs 3arajbHOOPraHisaliiiHux
KOMILIEKCHUX 11iJIeH, I0TIoMaraioTh iHIINM IpylaM OpTraHizallii i HamararoTbCs MiAINTH 10 BUPIlIEHHS
1pobJieMit KOMILJIEKCHO, TIOBIHHI 320X04yBATHCSI OJISIKOIO, TIPEMIE0, BUSHAHHSIM a00 ITiBUIEHHSIM 110
caysk6i. OTKe, cCTEMATHYHE CKOOPJANHOBAHE BUKOPUCTAHHSI CUCTEMU BUHATOPOJ /IJIsI 3A0XOUEHHS THX,
XTO CIPUSIE 3/1iICHEHHIO 3araJIbHOOPraHi3alli i HUX I[LJIel, I0IIOMAra€ JIAM 3pO3yMITH, sIK iM Tpeba [isTu
y KOHGMIIIKTHI cuTyallii, mo6 1e BiAmosigano 6akaHHAM KepiBHUITBA. Y CKJIAJHUX CUTYAIlisAX, B IKHX
Pi3HOMaHITHICTh MIAXO/IB i TOUHA iHhOPMAITis € iICTOTHUMU [I7IT yXBaJICHHS PIlIeHHS, TTOSIBY TTPOTHJIEXK-
HUX JiyMOK Tpeba HaBiTh 320X0UYBATH, | KEPYBATU CUTYAIli€10, BAKOPUCTOBYIOUN CTHJIb BUPIIIEHHS [IPO-
Gemu. THImi cTium Tesk MOXKYTh 0OMexyBaTh abo 3amobiraTi BUHUKHEHHIO KOH(MIIKTHOI cuTyartii, ane
BOHU He TIPUBEAYTH 0 ONTUMATBHOTO BUPITICHHS TIMTAHHI, TOMY 10 He BCi TOYKH 30py OyJIM BUBUYCHI
OJIHAKOBO peTesibHO. JocaiikeH s I0BeH, 10 BUCOKOe(EKTUBHI OpraHisailil B KOH(MIIKTHIX cuTyartisx
BUKOPHCTOBYIOTh CTUJIb PO3B’sI3aHHsT TPOOJIeM dacTiiie, Hisk MasoedeKTHBHI opraisarii. Y Takux opra-
Hi3aIlisX KepiBHUKK BiIKPUTO 0OTOBOPIOBAIH Pi3HI MOTJISIIH, He TH/KPec/ioiodn X po3GiskHOCTi, aje i He
BJIAIOYN, 1[0 TAaKUX He icHye. Bucnoexu. KepiBHUIITBO NOBMHHE YCBIZIOMJIIOBATH BEJHKY HMOBIPHICTH
Oropy 3MiHaM i BJKUTH JI€BUX 3aXO0IiB 00 iforo 3amobiramus. Hanpukiia, mepBUHHOIO TPHYHHOIO OMO-
Py € cTpax Toro, 1o 3MiHU OYAyTh 3arpOKyBaTH HAsIBHAM COI[iaIbHUM B3a€MUHAM. Y 1[bOMY BUIAJIKY
KepIBHUK IIOBMHEH YCBIZIOMJIIOBATH HASIBHY B OPraHisallii CUCTeMy COIIaJIbHUX BiZIHOCUH, SIKa MOsKe 30e-
pertucs abo He 36eperTucs sk yepes caMi 3MiHH, Tak i yepes croci6 ix 3iiicHeH s
KmouoBi citoBa: opranizartisi, CHCTeMa, Ti/IOPSAKOBAHICTb, CTPYKTYPHI 3MiHH, BIa/IHI BIIHOCHHN.
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ANALYSIS OF APPLYING RESTORATIVE JUSTICE
TO JUVENILES IN SOME COUNTRIES

Abstract. The aim of the article is to analyse the application of restorative justice to juveniles in
foreign countries. Research methods. The work is performed using general scientific and special methods
of scientific knowledge: dialectical, historical and legal, formal and logical, methods of hermeneutics,
generalisation, comparison, etc. Results. The article studies the experience of foreign countries in
the context of the introduction of restorative practices in the field of criminal justice. The main goal
of restorative justice is to ensure and protect the rights of juveniles who have committed a criminal
offense, including the right to a prosperous and dignified existence. Refusal or minimisation of criminal
punishment, implementation and effective application of restorative justice are aimed at the realisation
of the interests of both the juvenile offender and society. It is emphasized that mediation can be applied
to persons both at the pre-trial and at the court stage. It can serve as a waiver of the accusation or
a mitigation of punishment. A feature is also the consent of parents or guardians to conduct mediation
in relation to a minor. If the latter requires the presence of legal representatives (guardians, custodians)
during the reconciliation procedure, such participation must be ensured. As for children who have not
reached the age of 15, the participation of such persons in the reconciliation procedure is mandatory
and the consent of the child is not required. Conclusions. Modern ways of responding to juvenile
delinquency in the legal systems of foreign countries are focused on the educational approach, taking
into account alternative methods of working with adolescents who have committed offenses. This model
is called "restorative justice," that is, a process in which in criminal proceedings against juveniles who
have committed offenses, damages may be compensated or otherwise compensated. This can be dialogue,
community service, charity, donations, and so on. Most practices involve mediation (reconciliation)
between the parties through a mediator.

Key words: justice, restitution, mediation, conflict, indemnification, juvenile, reconciliation.

1. Introduction The purpose of the article is to analyse

Recently, restorative justice has been
spoken of quite frequently. Different coun-
tries of the world call this process in its own
way, but it has the same goal — reconcilia-
tion of the parties. Restorative justice has
been applied for years in criminal proceed-
ings in the developed world, particularly in
juvenile criminal proceedings. This concept
envisages the following actions: dialogue
between the offender and the victim, repa-
rations, public works, donations and many
unique names — “restitution”, “transformative
justice”, “informal justice” etc. At present,
restorative justice has many forms of expres-
sion — mediation, sentencing circles, a confer-
ence of justice and others.

Some aspects of restorative justice were
under study by foreign scholars such as Albert
Eglash, Howard Zehr, John Braithwaite, Chris
Nielsey and others.
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the application of restorative justice to juve-
niles in foreign countries. To achieve this pur-
pose, the following objectives should be accom-
plished: to consider the concept of restorative
justice, which has emerged as an alternative
to classical criminal punishment; to analyse
the application of restorative juvenile justice in
the international arena.

The research methodology includes the use
of general scientific and special methods of sci-
entific knowledge: dialectical, historical-legal,
formal-logical, hermeneutic methods, generali-
sation, comparison, etc.

The scientific novelty is that, relying on
the review of the world practice of restora-
tive justice in respect of juveniles, the stages
of the establishment and development of restor-
ative justice have been identified; the stages
of formation of “restorative” programmes, aimed
at reconciliation of the victim and the offender,
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have been determined; the ways of application
of different forms of justice in such countries as
Austria, Belgium, Finland and Slovenia have
been analysed.

2. Features of restorative justice

The world first heard about the introduc-
tion of restitution in criminal proceedings from
Albert Eglash, a psychologist who worked
with adults and juveniles who had committed
criminal offences. In 1950, Albert argued that
the justice system lacked humanity and effi-
ciency and that alternative, more effective meth-
ods were needed. In the same year, he created
the concept of “creative restitution”, which was
to help the offender find a way to compensate
the victims for the effects of his or her actions
(Eglash, 1958, p.20-34).

Eglash emphasised that creative restitu-
tion has its features: 1) it is a constructive act;
2) it is unlimited; 3) it includes “self-deter-
mined” behaviour; 4) it can have a group basis
(Eglash, 1958, pp. 619-622). That is, restitu-
tion can be described as follows: it is the active
behaviour of the offender, implying reparation
for the damage suffered and establishing pos-
itive contact with the victim. Such activity
increases the offender’s self-esteem, alleviates
guilt and anxiety, and prevents the commis-
sion of new offences (Eglash, 1958, pp. 20-34).
Individual principles of Albert Eglash’s creative
restitution were reflected in further scientific
research and became the basis for the introduc-
tion of restorative justice as such.

In the 1970s, American criminologist How-
ard Zehr first began to talk about alternative
ways to fight crime in the context of restor-
ative justice. In his work Changing Lenses: A
New Focus for Crime and Justice (Howard Zehr,
2005), justice was considered from two perspec-
tives — punitive and restorative, which became
the foundation for the introduction of restora-
tive justice programmes in legal systems (How-
ard Zehr, 2005).

The establishment and development
of restorative justice began in the United States,
Canada, the United Kingdom and New Zealand
in the 1970s. Then a variety of “restorative” pro-
grammes began to form. These are:

1) “Prisoners’ Rights and Alternatives to
Prisons” (1972) — prisoners’ rights protection
and assistance with social reintegration after
serving their sentence;

2) “Conflict Resolution” — a set of cer-
tain methods and principles that provide for
the peaceful resolution of conflicts and are based
on two principles — care for oneself and others;

3) “The Victim-Offender Reconciliation
Program” (VORPs) — holding of meetings to
resolve the conflict peacefully through a media-
tor (Community Justice Alternatives. The Vic-
tim-Offender Reconciliation Program, 2000);

4) “The Victim-Offender Mediation”
(VOM) — similar to the previous, but also used
as an alternative punishment (The Centre for
Justice & Reconciliation. The Victim-Offender
Mediation, 1974);

5) “Family Group Conferences” (FGC) —
also involved family members, friends, acquaint-
ances, etc. This program was applied to juvenile
offenders. This trend is currently being devel-
oped in the context of juvenile justice (Mark
S. Umbreit, 2000, pp. 3-5).

6) Sentencing Circles —aimed atarestorative
system for the offender. It was first introduced
in Brazil, and is now operational in the United
States, Germany, Canada, and the United King-
dom (The Centre for Justice & Reconciliation.
Sentencing Circles).

It should be noted that the above-men-
tioned programmes have marked the beginning
of the development of restorative justice world-
wide. Today, despite criticism from academics,
restorative justice is an effective method of pre-
venting and countering offending.

The implementation of the “restorative”
function, which should bring juvenile jus-
tice to a new level, is important for modern
criminal proceedings in respect of juveniles.
The restorative function is aimed at achiev-
ing a balance in conflict situations between
the victim, the offender and society in
order to restore the “distorted” social status
of the offender. This enables to form elements
of reflection in a juvenile suspect or accused
person and ability to assess his or her unlaw-
ful actions. Moreover, this reduces the length
of the investigation by means of concilia-
tion and compensation, and also reduces
the risk of the criminal justice system effect on
the juvenile. The restorative function makes
it possible to attract the victim to the per-
sonality of the juvenile and to take part in
the programme for his or her resocialisation.

The restorative model of justice is one
of the striking stages in the development
of juvenile justice. The basis of this model
is an enabling environment for the personal
communication of the victim and the offender
and the application of alternative methods
of punishment to the latter. Therefore, restor-
ative justice does not exist without mediation,
which facilitates the process of rehabilitation
of a juvenile offender. We propose to consider
the practice of applying various forms of restor-
ative justice on the example of individual coun-
tries of the world.

3. Restorative justice for minors in some
countries of the world

In Austria, mediation between the offender
and the victim (Tatausgleich) has been legis-
lated since 1988 for juveniles, and since 2000 for
adults. It is one of the ways of exemption from
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criminal liability at the pre-trial or trial stage
(Gombots, 2015, pp. 19-25).

Mediation is usually used by the prosecutor
asaground for refusing to prosecute. Mandatory
requirements for its application are: the offence
must not be grave (or misdemeanour), all cir-
cumstances must be clarified, the maximum
punishment must not exceed five years.

One of the conditions for mediation is
that the offender must be prepared to bear
responsibility for the act. It is also charac-
teristic that the consent of the victim is not
required during mediation with juvenile
offenders. The legal effects of the procedure are
assessed by the prosecutor, but if the offender
and the victim are reconciled, he can drop
the charges (which will be the legal effect).
Therefore, the role of the prosecutor in medi-
ating between the offender and the victim is
crucial. It is up to him to decide whether or not
mediation is meaningful.

For mediation, all cases are referred to
the non-governmental organisation NEUS-
TART, which operates under the supervision
of the Ministry of Justice. Mediators (concilia-
tors) apply different methodological techniques
to each case, and their work is characterised by
close cooperation with prosecutors and judges.

It should be noted that the rate of recidivism
among juveniles after mediation is 15%, while
after court decisions it is 41%. This certainly
demonstrates the effectiveness of the system.
Currently, together with mediation, so-called
rehabilitation conferences are applied to juve-
niles in Austria.

Restorative justice in Belgium began in
thelate 1980s. The juvenile justice system in this
country focuses on the education and protec-
tion of juveniles. These positions are expressed
in the Youth Justice Act (The Youth Justice Act,
1965). In general, the modern approach to jus-
tice in Belgium is to help the juvenile to com-
prehend responsibility and to understand that
his or her wrongful acts have violated the rights
of the victim.

Rehabilitation  conferences have also
been used in Belgium (since 2006). They
include many participants, both on the part
of the victim and the offender and representa-
tives of the authorities (police, social workers,
teachers, etc.). Now “circles of reconciliation”
have been introduced on an experimental basis.
Special funds had also been established in some
regions of Belgium to enable juveniles who
had committed offences to pay compensation
to victims. Such funds were allocated only to
juveniles who were unable to make reparation.
The procedure is as follows: the juvenile volun-
tarily works for a limited number of hours. Pay-
ment for his or her work is transferred through
the fund directly to the victim.
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Belgium is the country where restorative
justice (in various forms) is possible at all stages
of criminal proceedings. The gravity of the act
is not taken into account, and the procedure is
available anywhere in the country and financed
by the authorities.

The Finnish experience started that medi-
ation between the victim and the offender on
an experimental basis in 1983 and was used con-
tinuously in the 1990s (Lappi-Seppala, 2015,
pp. 243-266). First, the idea of using mediation
as an alternative to justice in criminal pro-
ceedings (without its application in juvenile
justice) arose. But after a while it began to be
used in different areas of public life such as in
the resolution of conflicts in the family, school,
etc. The basic principles of mediation in crim-
inal proceedings in Finland are: 1) Mediators
are ordinary citizens who have been trained,;
2) The basis is Restorative justice ideology;
3) Fully voluntary procedure; 4) It may be
a reason for not charging or mitigating punish-
ment; 5) The nature of the offence committed,
the relationship between the parties and other
factors shall be taken into account; 6) It shall
not apply to “family offences” (domestic
violence) and crimes against juveniles;
7) If the victim is under 18 years of age, media-
tion is prohibited (Ervasti, 2014, p. 26).

In the case of juvenile offenders, mediation
may be applied to them at both the pre-trial
and trial stages. It may serve as a renuncia-
tion or mitigation of a sentence. A specific-
ity is the consent of parents or guardians to
the mediation of ajuvenile. If the latter requires
the presence of legal representatives (guard-
ians, trustees) during the conciliation, such
participation should be ensured. In respect
of children who have not attained 15 years,
the participation of such persons in the recon-
ciliation procedure is compulsory and the con-
sent of the child is not necessary.

Mediation has been conducted in Slove-
nia since 1999. It can be applied in pre-trial
investigation (priority) and in court. It should
be noted that mediation can be applied by
the prosecutor as a ground of exemption from
liability, while mediation is applied by the court
as a punishment in proceedings against juve-
niles (Filip¢i¢, 2015, pp. 849-874). At the pre-
trial stage, the prosecutor may apply media-
tion in proceedings against juvenile offenders
only if the penalty is five-year imprisonment
(three for adults). Moreover, as educational
measures, the court may appoint the fulfilment
of certain obligations (“authorised” and “pro-
hibited”). These conditions are provided for
by the Criminal Code and include, inter alia,
the obligation to achieve reconciliation with
the victim (equivalent to mediation) (Filip¢ic,
2015, pp. 849-874).
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In addition, the elements of restorative
justice are manifested in actions such as rep-
arations and public works. Compensation may
take the form of forgiveness, payment of a cer-
tain amount, performance of certain gratuitous
works, charity, donation, etc. Public works are
characterised as a way of educational influence.
But a juvenile must consent to such work. At
the pre-trial stage, the duration of the work is
60 hours (within 3 months), and at the trial —
120 hours (within 6 months) (Filipéi¢, 2015,
849-874).

4. Conclusions

Therefore, in the legal systems of foreign
countries, modern ways of responding to juve-
nile delinquency are focused on the educa-

tional approach, taking into account alterna-
tive methods of working with adolescents who
have committed an offense. Most practices
involve mediation (reconciliation) between
the parties through a mediator. Mediators
have the task of removing the juvenile from
the system of punitive proceedings, preventing
the commission of new crimes and gradually
socialising the child. Such programmes are car-
ried out only when the offender has admitted
the illegal act and is willing to make reparation
(in any form). The experience of Belgium in
reconciling the parties, regardless of the grav-
ity of the offence, is noteworthy. Moreover,
the Finnish experience of involving the parents
of a juvenile offender in mediation is valuable.
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Anxorauis. Memoto cTaTTi € aHai3 3aCTOCYBaHHSI BiJHOBHOTO MPABOCY/IS IIOZ0 HETOBHOJITHIX
y 3apyOikHUX Kpainax. Memoou docaioxncenns. PoboTa BUKOHAHA 3 BUKOPUCTAHHSIM 3araIbHOHAYKOBHUX
Ta CHeIliaJIbHUX MeTOJIiB HAyKOBOTO Mi3HAHHS, TAKUX SIK: IiaJleKTUIHUH, ICTOPUKO-TIPABOBUIL, hopMabHO-
JIOTIYHUI, METOIN TEPMEHEBTHKHM, Y3araJbHEHHS, TIOPiBHSHHS TOIO. Peayavmamu. CTaTTs IpucBsiueHa
BUBYEHHIO ZI0CBILY 3apyOiKHNX KpaiH y KOHTEKCTI BIPOBAKEHHs Y chepy KPUMIHAIBHOTO CYI0YNHCTBA
BiIHOBHUX TIpakTHK. [010BHA MeTa BiIHOBHOTO IIPABOCY/IIsI CIIPSIMOBAHA Ha 3a0e3IeYeHHs Ta 3aXICT T1PaB
HEMOBHOJMITHIX, M0 BYNHIIN KPUMIHAIBHO KapaHe JisSHHS, 30KpeMa MpaBa Ha OJaromosydHe Ta TigHe
icHyBaHHs1. BifMoBa Biji 3acTOCYBaHHS KPUMIHAJILHOTO [IOKApaHHst a60 HOro MiHiMi3allist, BIPOBAKEHHs
Ta epeKTUBHE 3aCTOCYBAHHS BiZIHOBHOTO MPABOCY//S CIIPSIMOBAHI Ha Peasisariio sk iHTepeciB ANTHHU-
[PABONOPYIHUKA, TAK 1 CyCIiIbcTBa 3araiom. HarosiommeHo, 1o Meiartist Mose 3aCTOCOBYBATUCH JI0 0Ci0
SK Ha JOCYZ0BOMY, TaK i Ha CyJ0BOMY eTalli. BoHa Moxe cIyryBaTi BiIMOBOIO Bil 0OBHMHyBadeHHs abo
K IOM'SIKITIeHHI0 Tokapantst. OCobIMBICTIO TaKOK € 3rofia 6GaTbKiB ab0 OMIKYHIB Ha MPOBEAEHHS Me/lia-
11l TIO/I0 HETIOBHOJIITHBOTO. SIKIO ocTanHill BIMarae MpuCyTHOCT] 3aKOHHWX MPEICTaBHUKIB (OTIKYHIB,
HiKJIyBAJILHUKIB) T[] Yac MPOBEAEHHS [POIEAYPH MPUMUPEHHS, TO TaKa y4acTh MOBUHHA OyTH 3a0e3-
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NPUMUPEHHST € 000B’I3KOBOIO 1 3roau auTuHU He noTpedye. Bucnosxu. CyuacHi criocobu pearyBaHHst
Ha 3JI0YMHHICTh HEMOBHOMITHIX Y MPABOBUX CUCTEMaX 3apyOiKHNX KpaiH OpieHTOBaHI Ha BUXOBHUIA TIij-
XiJl 3 ypaxyBaHHsIM aJlbTePHATHBHUX METOMIB POGOTH 3 MiJIIITKOM, AIKUIT BAMHUB MPaBOIOpyIieHHs. Taky
MO/IeJTb HA3UBAIOTH «BiTHOBHIM MPABOCYISIM> — 11€ TIPOILIEC, MiJT Yac SKOTO Y KPUMiHAJIBHUX TIPOBAIIKEH-
HAX MO0 HETIOBHOJITHIX, SKi BYNHUIN [IPABONOPYLIEHHs, 3aBAaHi 30UTKKM MOKYTh OYTH BiIIKOAOBaHI
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PROCEDURE FOR PREPARATION AND SERVICE
OF WRITTEN NOTIFICATION OF SUSPICION

Abstract. Purpose. The purpose of the Article is to characterise the procedure for preparation
and service of written notification of suspicion. Results. The Article formulates a criminal procedural
model for notifying a person of suspicion using the case law of the European Court of Human Rights,
representing a set of legal means for determining the procedure for notification of suspicion; procedure
for the preparation and service of a written notification of suspicion by the prosecutor or investigator
or inquiry officer, with the agreement of the prosecutor; appeal of a notification of suspicion in criminal
proceedings and affecting criminal procedural relations. The algorithm for preparing and serving a written
notification of suspicion is as follows: First, the investigator (inquiry officer) and/or prosecutor, after
entering information in the Unified Register of Pre-trial Investigations, shall collect evidence and establish
the circumstances to be proved in criminal proceedings, including the involvement of a specific person
in a criminal offence, then, relying on the information obtained and evidence, makes the decision to
formalise suspicion, which should ultimately correspond to such attributes as: objectivity of presentation
of factual data; logic; legality; reasonableness; motivation; legal clarity; after that calculates organisational
and tactical aspects and directly serves notification against the signature of the person or with the use
of video fixation and a reminder of the procedural rights and duties of the suspect. The final stage involves
the subsequent verification of suspicion, the circumstances of the criminal proceeding and the search
for new evidence, which may lead to the notification of a change in suspicion previously notified.
Conclusions. It is concluded that the following procedural algorithm for notifying a person of suspicion
consisting of certain investigator/prosecutor’s actions at each stage is proper: first, collection of evidence;
establishment of circumstances to be proved and of the involvement of a person in the commission
of a criminal offence; second, formation of suspicion on the grounds of the information received, which
includes factual (“sufficiency of evidence”) and legal (“the commission of a criminal offence by a certain
person”) component; third, the formalisation of suspicion, its procedural formalities; forth, explaining
of the rights to the suspect; fifth, subsequent verification of suspicion.

Key words: suspect, notification of suspicion, criminal procedure, criminal proceedings, pre-trial
investigation.
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1. Introduction Attempts to reform the criminal procedure

Article 3 of the Constitution establishes
the initial basis of a democratic social State gov-
erned by the rule of law: the individual, his or
her life and health, honour and dignity, invio-
lability and security are recognised in Ukraine
as the highest social value; to affirm and ensure
human rights and freedoms is the main duty
of the State. In other words, the State has
an obligation not only to recognise but also
to guarantee and ensure respect for human
and civil rights and to assist them in the real-
isation of their individual rights, the key ones
thereof are enshrined in Section 1T of the Con-
stitution of Ukraine, which is one of the aspects
of the exercise of the law enforcement function
(Constitution of Ukraine, 1996).

© A. Maksimenko, 2022

legislation of Ukraine were not in vain;
and the Criminal Procedure Code (CPC)
of Ukraine, already adopted in 2012, directed
the activities of the pre-trial investigation
bodies and the Prosecutor’s Office not only to
the prompt, full and impartial pre-trial investi-
gation of criminal offences, but also to an ena-
bling environment for the effective resumption
of social relations disrupted by the criminal
offence, and established a framework to safe-
guard the rights and legitimate interests of par-
ticipants in criminal proceedings. The anal-
ysis of the innovations of the current CPC
of Ukraine requires focusing on the concept
of notification of suspicion to a person, which
replaced the system of legislative provisions on
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the accusation of a person at the stage of pre-
trial investigation.

Since then, the notification of suspicion
to a person has a special place in the structure
of the stages of pre-trial investigation, because
it is the beginning of the prosecution of a person
and determines the further direction of criminal
proceedings. For example, the number of crimi-
nal offences, during proceedings thereof a person
was notified of suspicion, in 2021 was 167,098,
which is 2.7% less than the year before (in 2018,
+24.5%; in 2019, -3.3%; in 2020, —10.5%).
However, the share of acts entailing the notifi-
cation of suspicion to a person among the total
number of assaults reported during the period
under review increased to 46.3 % (in 2018,
37,9 %; in 2019, 39,4 %; in 2020, 38.7%). The
highest percentage of criminal offences entail-
ing the notification of suspicion to a person was
reported in Zakarpattia, Khmelnitsk, Volyn,
Ivano-Frankivsk, Vinnytsia and Kyiv Oblasts
(55-64%),and the smallest in Kyiv City (32.6%),
Chernihiv, Zaporizhzhia and Donetsk Oblasts
(39-41%) (Website of the Office of the Prosecu-
tor General of Ukraine, 2021).

Therefore, according to the Office
of the Prosecutor General of Ukraine, monthly
about 15 thousand suspicions of committing
criminal offenses are notified. At the same time,
pre-trial investigation bodies and the Prosecu-
tor’s Offices often deviate from the procedural
form defined by the criminal procedure law in
the procedure for notifying a person of suspi-
cion on the grounds specified in Article 276,
part. 1, of the CPC of Ukraine, which entails
only unlawful and ungrounded restriction
of the rights of participants in criminal proceed-
ings, but furthermore call into question the pos-
sibility of achieving the objectives of criminal
proceedings in general.

2. Specificities of the procedure for pre-
paring a written notification of suspicion

Despite significant achievements in reform-
ing criminal procedure legislation and bring-
ing it closer to European standards, a number
of problematic issues related to the procedural
activities of the investigator, prosecutor during
the notification of suspicion to a person remain
relevant, requiring further scientific under-
standing and identification of ways to overcome
them (Atamanov, 2021, p. 46).

The process of preparing and serving
a written notification of suspicion can be pre-
sented in the form of certain stages. In the first
stage, the investigator (inquiry officer) and/
or prosecutor, after entering information in
the Unified Register of Pre-trial Investiga-
tions (URPI) and commencing pre-trial inves-
tigation, collect evidence in accordance with
the provisions of the CPC of Ukraine, estab-
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lishing that the circumstances to be proved in
criminal proceedings, including the involve-
ment of a particular person in the commission
of a criminal offence. This period is not limited
to special terms, except for the requirement by
Article 28, para. 1, of CPC of Ukraine, accord-
ing to which, during criminal proceedings,
each procedural act or decision shall be per-
fomed or taken within reasonable time (Tat-
sii, Hroshevyi, Kaplina, Shylo, 2013, p. 463).

The second stage involves the formulation
of suspicion on the ground of the information
received. In this regard, O. Kaplina argues that
the document on the notification of suspicion is
a special type of procedural notification in crim-
inal proceedings, i.e. a procedural document
which is the result of intellectual activity of spe-
cially authorised persons (investigator, prosecu-
tor), which assesses the suitability and admis-
sibility of pre-trial evidence and may have
legal effects for the parties to the proceedings
if the requirements regarding terms, procedure
and partiestotheserviceare met (Kaplina,2017).

The decision to notify a person of suspicion
did not mean that the purpose of the pre-trial
investigation had been achieved and could be
completed. The suspect shall also be questioned
about the notification of suspicion, his/her tes-
timony shall be verified and, if necessary, other
procedural steps shall be taken. If, in the light
of the verification of the suspect’s testimony
and other evidence obtained in the course
of further investigation, evidence for inferring
the guilt of the suspect may be insufficient or his/
her innocence have been established, the crimi-
nal proceedings shall be terminated on grounds
envisaged under Article 284 CPC of Ukraine
(Criminal Procedure Code of Ukraine, 2012).

Thus, the notification of suspicion requires
two components:

1) Actual (“sufficiency of evidence”);

2) Legal (“the commission of a criminal
offence by a certain person”).

Therefore, from criminal law perspective,
suspicion involves structural elements since
the change of this element entails a change in
the content of suspicion, which has criminal
procedural effects. The structure of suspicion
should include: 1) the factual circumstances
of the criminal offence of which a person is sus-
pected; 2) the legal classification of the crimi-
nal offence (Article, part of Article of the Law
of Ukraine on criminal liability); 3) substantive
characteristics of the offender; 4) the extent
of damage caused by the criminal offence.

In addition, the circumstances that char-
acterise a person, aggravate or mitigate pun-
ishment, may be attributed to the structure
of suspicion, but they are optional at the time
of the notification and may be established after
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suspicion has been notified and specified in
the indictment (Tatsii, Hroshevyi, Kaplina,
Shylo, 2013, p. 464).

3. Specificities of the procedure for serv-
ing a written notice of suspicion

The third stage is the formalisation of sus-
picion, its procedural formalisation. In other
words, the investigator, with the agreement
ofthe prosecutor, or prosecutor draws up the cor-
responding procedural document directly, after
which the person is notified of suspicion.

The CPC of Ukraine does not provide
an exhaustive list of procedural actions that
may be taken during pre-trial investigations,
but clearly defines the forms of their recording,
the most common of which is the record.

The service of the notification of suspicion
may be considered as a procedural act whereby
a person is informed of a procedural decision
taken in respect of him/her — written noti-
fication of suspicion. Moreover, the specific-
ity of a procedural action such as the serving
of notifications, including a notice of suspicion,
is the absence of the need to further record its
results in the record, after all, the fact of receiv-
ing the notification is confirmed by the personal
signature of the person directly in the notifica-
tion. However, this does not preclude the possi-
bility that a written notice of suspicion may be
served by technical means in accordance with
Article 107 ofthe CPC of Ukraine (Hladun,2018).

The notification of suspicion must con-
tain the following information (the CPC
of Ukraine, art. 277): 1) The last name and posi-
tion of the investigator, prosecutor, notifying;
2) Personal details of the person (last name, first
name, patronymic, date and place of birth, place
of residence, nationality) who is notified of sus-
picion; 3) The designation (number) of a crim-
inal proceeding, under which the notification is
made; 4) The content of suspicion; 5) The legal
classification of the criminal offence of which
the person is suspected, indicating the arti-
cle (part of the article) of the Law of Ukraine
on criminal liability; 6) A brief description
of the facts of the criminal offence of which
the person is suspected, including the time,
place of commission and other significant cir-
cumstances known at the time of the notifica-
tion of suspicion; 7) The rights of the suspect;
8) The signature of the investigator, prosecutor
serving the notification (Criminal Procedure
Code of Ukraine, 2012).

Consequently, the notification of suspicion
is characterised with: objectivity in the pres-
entation of the facts; logic; legitimacy; reason-
ableness; motivation; legal clarity in the formu-
lation of suspicion (Faraon, 2016, pp. 105-106).

The law does not clearly specify when
the investigator (inquiry officer) and/or pros-

ecutor shall notify the person of suspicion if
there is sufficient evidence to do so, giving
the prosecution the right to decide the matter
independently, guided by internal conviction.
It should be noted, however, that an artificial
delay in the notification of suspicion limits not
only the procedural but also the constitutional
rights of a person who does not acquire a timely
and adequate legal status (Tatsii, Hroshevyi,
Kaplina, Shylo, 2013, p. 465).

It should be noted that there is some incon-
sistency on the part of the law-maker that, on
the one hand, establishes the rule that suspi-
cion shall be notified if a measure of restraint is
enforced against a person (the CPC of Ukraine,
art. 276, part 1, para. 2), on the other hand, it
is possible to enforce a preventive measure
only against the suspect at the pre-trial stage
(the CPC of Ukraine, Art. 177, part 1; art. 179,
part 1; art. 179, part 1; art. 180, part 1; art. 181,
part 1; art. 182, part 1, art. 183, part 1). It seems
that to resolve this logical and content defect
of the criminal procedure rules the priority
should be on Article 177, part 2, of the CPC
of Ukraine, which stipulates that the basis for
theapplication of a preventive measure is, among
other, “the existence of a reasonable suspicion
of committing a criminal offence by a person”
(Tatsii, Hroshevyi, Kaplina, Shylo, 2013, p. 464).

Therefore, before applying to the investigat-
ing judge for a preventive measure, the inves-
tigator or prosecutor shall notify the person
of suspicion. In essence, this ground for notify-
ing suspicion is close to that contained in part 1,
para. 3, of Article 276 of the CPC of Ukraine,
since the law prohibits the investigator or
prosecutor from initiating the use of a preven-
tive measure without the grounds provided for
in the CPC of Ukraine (art. 177 of the CPC
of Ukraine). In addition, the investigating
judge, deciding on the use of preventive meas-
ures, except for the existence of the risks spec-
ified in Article 177 of the CPC of Ukraine, on
the grounds of the materials provided by the par-
ties to the criminal proceedings, is obliged to
assess all the circumstances, including the sig-
nificance of evidence available that the suspect
has committed a criminal offence. That is, at this
stage, the investigator and/or the prosecutor
should have already collected sufficient evi-
dence to suspect a person of having committed
a criminal offence, which makes it possible to
initiate a preventive measure against him/her.

According to Article 278, part 1, of the CPC,
of Ukraine, a written notification of suspicion
shall be served the day on which it has been
drawn up by the investigator or public prose-
cutor. A written notification of suspicion as to
having committed a crime shall be served to
detained person within 24 hours after he has
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been detained (the CPC of Ukraine, art. 278,
part 2). If a person is not served with a noti-
fication of suspicion after twenty-four hours
from the moment of detention, such person
is subject to immediate dismissal (the CPC
of Ukraine, art. 278, part 3). If it is not possible
for the investigator or the prosecutor directly
to serve a person with a notice of suspicion,
such service may take place in the manner pro-
vided for in Chapter 6 of the CPC of Ukraine
“Notification” (art. 278, part 1, art. 111, 112
of the CPC of Ukraine) (Criminal Procedure
Code of Ukraine, 2012).

For example, in the case of the temporary
absence of a person from his or her place of res-
idence, the notification of suspicion for him or
her is served against the receipt of an adult
member of the person’s family or another person
living with him or her, the operating organisa-
tion at the place of residence of the person or
the administration at his/her place of work.
A person in custody may be notified of suspi-
cion through the administration of the place
of detention. The notification of suspicion to
a juvenile is usually served to his or her father,
mother, adoptive parent or legal representa-
tive, and in case of a disabled person, to a capa-
ble guardian (Blahuta, Hutsuliak, Dufeniuk,
2017, p. 411).

Alternative procedure for the notification
of suspicion is permitted only if the circum-
stances of criminal proceedings so require. In
the event of a decision to conduct a special pre-
trial investigation, the notification of suspicion
to the person, charged with a criminal offence, is
sent to the last known place of his/her residence
or stay and shall be published in the national
media and on the official websites of the bodies
conducting pre-trial investigation (Blahuta,
Hutsuliak, Dufeniuk, 2017, p. 414). From
themoment of publication ofanotification of sus-
picion in the nationwide mass media, the sus-
pect is deemed to have been duly acquainted
with its content. In proceedings carried out as
part of a special pre-trial investigation, a copy
of the notification of suspicion to be handed
over to the suspect shall be sent to the counsel.

Among the decisions, in which these legal
conclusions are applied in practice, we can
highlight the decision of the investigating
judge of the High Anti-Corruption Court
of 16 January 2020 in case 991/88/20 (pro-
ceeding 1-ks/991/89/20), which states: ..
on September 28, 2017, the Prosecutor Gen-
eral’s Office of Ukraine addressed to PER-
SON 2 living at ADDRESS 1 sent a notice
of suspicion to PERSON 2 in criminal pro-
ceeding 420160000003490 under Art. 255,
3682, 369 of the CC of Ukraine of September
28, 2017 as a suspect. On the same day Sep-
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tember 28, 2017, the above-mentioned mails
were not served during delivery and returned
by mail to the Prosecutor General’s Olffice
of Ukraine, which is confirmation of the non-re-
ceipt of the notification of suspicion of Septem-
ber 28, 2017 by PERSON 2 and PERSON 1.
Therefore, the investigating judge concluded
that PERSON 1 and PERSON 2 were not
notified of suspicion in the manner pre-
scribed by the provisions of Article 278, part 1,
and Article 135, part 2 of the CPC of Ukraine,
and therefore, as of the day of the issuance
of the appealed decision of the investigatorto stop
the pre-trial investigation, they have not acquired
the status of suspects in criminal proceeding...”
(The decision of the investigating judge
of the High Anti-Corruption Court, 2020).

Therefore, the notification of suspicion
should be deemed complete and the person
to have acquired the status of a suspect from
the moment of the delivery of the mail, rather
than the dispatch of such notification by
the investigator. The confirmation fact that
a person has received the notification of sus-
picion or has been informed of its contents in
other way shall be confirmed by means defined
in Article 136 of the CPC of Ukraine.

In the fourth stage, the rights of the suspect
are explained, which is an indispensable man-
datory step in the procedure of the notification
of suspicion. The rights of the suspect provided
for in Article 42 of the CPC of Ukraine shall
be explained after the person has been directly
notified of suspicion by the prosecutor, investi-
gator or other authorised official.

In order to eliminate duplicate documents
(for example, a list of the suspect’s rights in
a written notification of suspicion to the per-
son and a pamphlet listing procedural rights
and duties of the suspect), an unjustified,
purely formal and extra-procedural increase in
the workload of pre-trial investigation bodies
and the Public Prosecutor’s Office, we propose
the provision of Article 42, part 8, of the CPC
of Ukraine to be worded as follows: “The sus-
pect or accused person shall be served a pam-
phlet listing his/her procedural rights and duties
be informed promptly of them by the person
making such notification, certified by the signa-
ture of the suspect, the accused and the person
notifying suspicion. The pamphlet listing pro-
cedural rights and duties of the suspect is made
in two copies: the first one is handed to the sus-
pect, the accused, the second one is attached to
the materials of criminal proceedings”, while
para. 7 of Article 277 of the CPC of Ukraine
should be deleted.

A person is notified of suspicion of having
committed a criminal offence in the national
language or in any other language in which he
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or she has sufficient knowledge to understand
the essence of suspicion of having committed
a criminal offence (art. 29, part 1, of the CPC
of Ukraine). If the suspect does not understand
the language of the proceeding, the notifica-
tion of suspicion shall be served in a translation
into his/her native language or the language
of which he or she has command (the CPC
of Ukraine, art. 42, part 3, para. 18).

The fifth stage is related to the subsequent
verification of suspicion. Suspicion is verified
when it is proved that it occurs in accordance
with the rules of the CPC of Ukraine and under
adversarial conditions, since there is a defence
party who performs the relevant function.

In the course of the pre-trial investiga-
tion, new evidence may be obtained after noti-
fication of the suspect, including the need to
change the person’s notification of suspicion.
Moreover, evidence already known may be
reassessed. If grounds arise for the notification
of new suspicion or change in suspicion pre-
viously notified, the investigator is obliged to
perform the actions of handing written notifica-
tion to the person of suspicion, provided for in
Article 278 of the CPC of Ukraine. If the pros-
ecutor has served a notification of suspicion,
the prosecutor exclusively has the right to report
the new suspicion or to change the suspicion pre-
viously notified.

In this context, it is necessary to clarify
that the change of the notification of suspi-
cion in the broad sense is: 1) failure to confirm
part of the notification of suspicion; 2) supple-
ment to the notification of suspicion. Suspicion
may be refuted, which entails the termination
of criminal proceedings against the suspect or
be confirmed and transformed into an accusa-
tion, which, unlike suspicion, is not an assump-
tion, but an allegation that a certain person has
committed an act, provided for in the Criminal
Code of Ukraine and formalised in an indict-
ment, which is approved by the prosecutor
and sent to the court.

4. Conclusions

Therefore, we propose the procedural
algorithm for notifying a person of suspi-
cion consisting of certain investigator/pros-
ecutor’s actions at each stage: first, collection
of evidence; establishment of circumstances
to be proved and of the involvement of a per-
son in the commission of a criminal offence;
second, formation of suspicion on the grounds
of the information received, which includes fac-
tual (“sufficiency of evidence”) and legal (“the
commission of a criminal offence by a certain
person”) component; third, the formalisation
of suspicion, its procedural formalities; forth,
explaining of the rights to the suspect; fifth, sub-
sequent verification of suspicion.
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ITPOIIECYAJIbHHII IIOPA/IOK IIJATOTOBKY TA BPYYEHHS
IIMCbMOBOTO ITOBIAOMJIEHHA ITPO IIIJIO3PY

Anorauis. Mema. Meto1o cTaTTi € XapaKTePUCTHKA MIPOIECYaTbHOTO MOPS/KY IJATOTOBKU Ta BPY-
YeHHs MICbMOBOTO MOBIZIOMJIEHHS NP0 MiI03py. Pe3yavmamu. Y cratti chopMyIbOBaHO KPUMIHATIBHY
npollecyaabHy MOJEJIb MEXaHI3My MOBiZOMIIEHHS 0c001 PO Ti03PY 3 BUKOPUCTAHHSIM IIPAKTUKN €BPO-
MefChKOTO Cy/1y 3 TIpaB JIOAMHH, 10 ABJSE CYKYIHICTh MPABOBKX 3aC0O0IB, SIKi BUSHAYAIOTH [POLECYAIh-
HUT MOPS/IOK 3[IFICHEHHS TIOBiIOMJIEHHST TIPO TTiI03PY; TPOIeCYaTbHIIT TOPS/IOK MiTOTOBKU Ta BPyYeH-
HsI MECbMOBOTO MOBIIOMJIEHHS TIPO THA03PY MPOKYPOPOM ab0 CJIAUMM Ui Ji3HABAUEM 33 MOTOIKEHHSIM
3 MPOKYPOPOM; OCKAp:KEHHS TOBIZIOMJIEHHS PO 03Dy Y KPUMiHATBHOMY MPOBA/IKEHHI Ta BIJIUB Ha
KPUMiHAJIBHI TTpOIlecyasbHi BiIHOCUHU. AJITOPUTM THATOTOBKU Ta BPYYEHHS MHUCbMOBOTO MOBiJIOMJIEH-
HsI PO IiI03PY BUIJISAAE TAK: HacaMIlepes caiaunii (Ai3HaBay) Ta/abo IPOKYPOP MiC/As BHECEHHS Bil0-
MocTeli 10 EMHOTO PeecTpy A0CYAOBUX PO3CIILYBaHb 3i1CHIOTh 30MpaHHs JA0Ka3iB, BCTAHOBJIIOOTH
06CTaBUHY, SIK] M VISATAIOTH I0KA3yBAHHIO Y KPUMIHAIBHOMY MTPOBA/KEHH], Y TOMY YHCJI I TIO/0 TTPHYET-
HOCTI KOHKPETHOI 0cOOM 10 BUMHEHHSI KPUMIHAIBHOTO TIPABOIIOPYIIEHHSI, [OTIM 3a Pe3yJIbraTaMi OTPHU-
MaHoi iHopMariii Ta 3100yTUX J0Ka3iB MPUIAMAIOTD pillleHHs y hopMasizallii mixo3pu, sKka y KiHIeBOMYy
BUIJISI/Ii MA€ Bi/[IIOBIIATH TAKUM O3HAKAM, SIK: 00'€KTUBHICTh BUKJIAMEHHS (GaKTUYHUX JAAHIX, JOTTUHICTD,
3aKOHHICTb, OOTPYHTOBAHICTh, BMOTUBOBAHICTb, IOPUAMYHA YiTKICTB; TIiCJIs1 YOTO IPOPAXOBYIOTH OpraHiza-
IIHHO-TAKTUYHI acTeKTH Ta 6e3I0CepeHbO 3AIHCHIOITD i MiAMIC ocobu abo i3 3acTOCyBaHHAM 3aC0-
6iB Bigeodikcallii pasoM i3 maM’ITKOIO 1IPO MpolecyalbHi IpaBa Ta 000B SI3KM I1i103PIOBAHOI0 BPYYEHHSI
TAKOTO MOBIZOMJICHHS. 3aKIIOUHUI €Tall 0B’ I3aHKI i3 OIAIBIIO TIEPEBIPKOIO 11i03pu, 0OCTABUH KPH-
MiHAJIbHOTO TIPOBAJIKEHHS Ta TOITYKOM HOBHUX /IOKA3iB, M0 MOKe MaTH HACJIJIKOM TIOBIIOMJIEHHS PO
3MiHY paHiliie TOBiIOMJIEHOI Mi03pu. Buctnosku. 3pobieHo BUCHOBOK TIPO AOIIIbHICTh HACTYITHOTO MPO-
[eCyaJbHOTO AITOPUTMY TOBIIOMJIEHHST 0c00i TIPO 03Py, MO CKIATAETHCSA 3 BU3HAYECHUX il CITiI90-
r0/TIPOKYPOPa Ha KOKHOMY 3 eTarliB: 1-ii — 30upaHHs 10Ka3iB; BCTAHOBJIEHHsS 0OCTABYH, SIKi [iJJIATAl0Th
JIOKA3yBAHHIO I IPUYETHOCTI 0COOM /10 BYNHEHHS KPUMIHAIBHOTO IIPABOIOPYIIEHHST; 2-if —6e3mnocepes-
He (HOPMYBaHHS MiI03pU HA Ti/ICTaBi OTPUMAaHOI iH(OpMaIii, sike BKI0YAE (HaKTUUHWI («IOCTaTHICTD
JIOKa3iB» ) Ta IOPUANYHIIN («BUMHEHHSI KPUMIHAJILHOTO [IPABOIIOPYIIEHHS IIEBHOI 0CO0010» ) CKIAJHUK;
3-it — dopmauizartis mizo3pw, ii mporecyanbHe opopMIeHHs; 4-if — pO3’sICHEHHST TIPaB MiI03PI0BAHOMY;
5-it — mojasbIa mepeBipKa migo3pH.
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SOCIAL GUARANTEES FOR PERSONNEL
OF THE STATE SERVICE OF SPECIAL
COMMUNICATIONS AND INFORMATION
PROTECTION OF UKRAINE:

PRACTICAL IMPLEMENTATION

Abstract. Purpose. The purpose of the article is to study the issue of the practice of social guarantees
for personnel of the State Service of Special Communications and Information Protection of Ukraine.
Results. The author characterises one of the most important concepts of law related to social guarantees
of persons and citizens employed in state authorities. The variety of options for a certain legal status, which
determines the nature and content of the legal relationship between the employer and the employee, makes
the ways and methods of social security of the corresponding category of persons multivariate. In current
context, it should be noted that guaranteeing, including the social security of the personnel of the State
Service of Special Communications and Information Protection of Ukraine, is a priority and the most
important, essential in recognising the high level of democracy and sustainability of the processes
of proper compliance and ensuring the rights and freedoms of man and a citizen. It is proved that the social
guarantees for the personnel of the State Service of Special Communication and Information Protection
of Ukraine are prominent among the provisions of the legislation of Ukraine and are duly provided therein.
However, the author argues that the set of norms and provisions of the legislation of Ukraine regarding
their practical implementation is ambiguous, and in modern conditions it especially needs a comprehensive
scientific and theoretical analysis and improvement, contributing to strengthening the legal status of these
persons in general. Conclusions. The author determines the need to further strengthen the basic elements
of the mechanism for guaranteeing rights and freedoms of man and of the citizen of social orientation
by supplementing Ukrainian laws and by-laws with elements that simplify access to the relevant social
benefits. An important issue is also the need to codify the guarantees of social rights and freedoms
of the personnel of state authorities according to the criteria of the form of employment: whether it is
a public service, or a military service, although this aspect of practical implementation of the above-
mentioned is rather controversial. Further research based on the key areas formulated by the author
in the conclusions to the article is proposed to be focused on a more thorough analysis of the main
problematic issues of law application of provisions that have a social-guarantee content, and the use
of relevant materials in the drafting of provisions and laws, making relevant proposals to the lawmakers.

Key words: social guarantees, State Service of Special Communications and Information Protection,
rights and freedoms, implementation, social rights, law application.

1. Introduction them in everyday life by all relevant actors.

Rights and freedoms of man and of the cit-
izen are the main guidelines for making pub-
lic policy, in particular legislative one. Rights
and freedoms of man and of the citizen are
ensured by means of their guarantee, since it
is the concept of guarantee that enables to use

© 0. Drozd, 2022

Therefore, the practice of law application
of the relevant provisions and the mechanism
noted above are important for the general func-
tioning of the corresponding coordinate system.

From this perspective, the importance
of adaptation to modern practice of law appli-
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cation and bringing into line the provisions
of Ukrainian legislation, which provide the pos-
sibility of access of a particular circle of citizens
to social rights granted to them and their guar-
antees, and in view of the complicated geopolit-
ical situation and the important role and place
of the State Service of Special Communications
and Information Protection of Ukraine, scien-
tific development of key problems is critical.

Moreover, in the context of the relevancy
outlining, it is important that the competence
of the service is to ensure cyber security in
Ukraine, to control the protection of informa-
tion, defined by the legislation of Ukraine as
such that requires it, to ensure the function-
ing of the special communication system (Law
of Ukraine On the State Service of Special
Communications and Information Protection
of Ukraine, 2006). It should be noted that
the issues related to the legal application are
dynamic in their content, that is why they never
lose scientific relevance and novelty and require
systemic research. This allows to form a per-
spective on the need to clarify the mechanism
for the legal implementation of the above theo-
retical constructions.

The purpose of the article is to study the issue
of the practice of social guarantees for the per-
sonnel of the State Service of Special Communi-
cations and Information Protection of Ukraine,
which, in our opinion, requires solving a number
of research tasks, such as: 1) to provide theo-
retical and legal characteristics of the concept
and content of social guarantees for the person-
nel of the State Service of Special Communica-
tions and Information Protection of Ukraine;
2) to clarify the general procedure and structure
of the mechanism of law application and imple-
mentation of theoretical and regulatory mech-
anisms for guarantee; 3) to identify a number
of problematic issues on the basis of the ana-
lysed materials and to suggest ways of their pos-
sible solution.

The object of the article is social relations in
the sphere of guaranteeing rights and freedoms
of man and of the citizen to employees (officials)
of the state authorities of Ukraine.

The subject matter of the study is the mech-
anism for ensuring in practice social guarantees
for the personnel of the State Service of Special
Communications and Information Protection
of Ukraine.

2. Social and legal security of military per-
sonnel

The mechanism for social guarantee
and ways of its legal application are system-
atically studied by scientists and practicians,
since it directly affects the level of ensuring
rights and freedoms of man and of the citizen.
However, the characteristic of any theoretical
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and legal concept, which has a comprehensive
character, should be started with interpreta-
tion of individual definitions and concepts that
characterise the corresponding process frag-
mentarily.

For example, V. Palamarchuk argues that
social guarantees are the monetary equivalent
of the natural consumption of market and pub-
lic goods, guaranteed by the state to citizens in
view of their social expectations and economic
opportunities. This allows the population to
fully satisfy social interests and thus achieve
the proper level of social security in the country.
Some scientists generally define social security
policy through the creation of a system of social
guarantees (Palamarchuk, 1996). According to
the Constitution, several types of social security
are defined, as follows: mandatory social insur-
ance, establishment of a network of institu-
tions of caring for disabled persons; conditions,
created by the state, enabling every citizen to
build, purchase, or rent housing; state financing
of health protection, medical care and medical
insurance, etc. (Tatsii, 2011).

Moreover, the basic categories, provided in
the text of the Constitution, are embodied in
the sectoral legislation of Ukraine and are frag-
mented in a number of social and legal processes,
contributing to the launch of listed algorithms
for implementing theoretical opportunities for
social benefits.

However, it should be noted that the issues
related to the legal application of social bene-
fits of both military and other employed persons
in the state authorities, for example, the State
Service of Special Communications and Infor-
mation Protection of Ukraine, are ambiguous,
since they imply intertwined norms and provi-
sions concerning public officials, as well as those
provisions of laws and by-laws that have legal
force in relation to military personnel.

According to S. Sytniakivska, social
and legal protection of military personnel is
the activity of the state aimed at establishing
a system of legal and social guarantees that
ensure constitutional rights and freedoms, meet
material and spiritual needs of military person-
nel in accordance with their specific type of ser-
vice, status in society, support of social stability
in military environment (Sytniakivska, Khly-
vniuk, 2014).

In addition, scientists often classify
the concept of social security, in accordance
with the legislation of Ukraine, by the pur-
pose of its individual areas into those aimed
at increasing the social security of current mil-
itary personnel, in view of what responsible
position they occupy, and those aimed at cov-
ering the basic expenses, in particular treatment
in case of complete, partial or temporary loss
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of working capacity, as well as in other cases
provided by law.

In his studies, D. Makovskyi argues that
the personnel of the State Service of Special
Communications and Information Protection
of Ukraine are also subject to social guarantees,
considering the fact that the relevant persons,
according to the regular schedule and positions
occupied, are directly military personnel (Mak-
ovskyi, 2021). Due to right of the personnel
of the State Service of Special Communica-
tions and Information Protection of Ukraine
to several types of social guarantees, which,
first of all, are aimed at granting access to social
benefits on the principle of institutional affil-
iation of these persons to the specified service
(the key is the fact that they are in labour rela-
tions with it), the number of problematic issues
of their realisation increases, since, in our opin-
ion, the provision of social rights is influenced
by the relevant guarantees scattered in the legal
regulations of Ukraine.

3. The regulatory and legal framework for
social and legal security of military personnel
of the State Service of Special Communica-
tions and Information Protection

The social and legal security of military per-
sonnel of the State Service of Special Communi-
cations and Information Protection of Ukraine
and members of their families is provided in
accordance with the Law of Ukraine “On Social
and Legal Protection of Servicemen and Mem-
bers of Their Families” (Law of Ukraine On
Social and Legal Protection of Servicemen
and Members of Their Families, 1991). Accord-
ing to this Law, the procedure for the exercise
of the right of servicemen to rest, the procedure
for basic and additional holidays, providing
free medical care and sanatorium treatment
and rest, as well as the procedure for provision
of residential premises are also defined. The
law has repeatedly amended the guarantees
of the rights and freedoms of military personnel,
including prevention of the abolition or nar-
rowing of their content and scope in the process
of adopting new laws or amending existing ones
(Makovskyi, 2021). Furthermore, it is noted
that this service creates educational, medical,
sanatorium-resort and other establishments,
research and production establishments. The
State Service’s management covers state enter-
prises activities thereof are related to ensuring
the fulfilment of the tasks assigned to it (Law
of Ukraine On the State Service of Special
Communications and Information Protection
of Ukraine:, 2006). Therefore, the correspond-
ing regulation of the legislation of Ukraine
forms the general structure of not only guaran-
teeing social rights and freedoms of its employ-
ees, but also a special and personified cycle

of their implementation, since medical services,
sanatorium-resort treatment and other types
of social security, connected with medicine,
have a special "departmental” character, which
mainly positively affects these legal relations.

Scientists and researchers argue that a num-
ber of legal regulations of Ukrainian law are
directly contradictory with others, excluding
provisions related to social and legal provision
of military personnel and members of their fami-
lies (Law of Ukraine On Preventing a Financial
Disaster and Creating Prerequisites for Eco-
nomic Growth in Ukraine, 2014). However, it
should be noted that such changes are legally
ineffective, since, according to the Constitu-
tion, it is determined that the changes made to
the legislation of Ukraine cannot reduce the real
rights and freedoms of man and of the citizen,
their volume. In addition, a positive element
of the structure of social guarantee in this
respect is Decision 6-rp/2007 by the Constitu-
tional Court of Ukraine of July 9, 2007, accord-
ing to which it is determined that social guaran-
tees have direct relationship with the relevant
constitutional law and cover all persons and cit-
izens in Ukraine, without exception, who have
such opportunities in accordance with the leg-
islation of Ukraine (Decision of the Constitu-
tional Court of Ukraine, 2007).

Scientist L. Medvid also emphasises
the above-mentioned and proves that the cur-
rent rights and freedoms of military personnel
(namely, such legal status in our understanding
has the personnel of the State Service of Special
Communications and Information Protection
of Ukraine) cannot be restricted by any deci-
sions, since their presence, stability of the func-
tioning and constancy of statement ensure
sustainability of the state’s defence capacity
and is directly linked to the stable activi-
ties of the entire security and defence sector
of Ukraine (Medvid, 2016).

4. Conclusions

Thus, relying on the perspectives and opin-
ions of researchers and scientists, norms and pro-
visions of the legislation of Ukraine (provided
for both in the Constitution and in by-laws),
as well as outlined basic problems related to
rights and freedoms of man and of the citi-
zen, the author advocates the perspective on
the need to further strengthen the basic ele-
ments of the mechanism for guaranteeing rights
and freedoms of man and of the citizen of social
orientation by supplementing Ukrainian laws
and by-laws with elements that simplify access to
the relevant social benefits. An important issue
is also the need to codify the guarantees of social
rights and freedoms of the personnel of state
authorities according to the criteria of the form
of employment: whether it is a public service, or
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a military service, although this aspect of prac-  legislation, which have legal force and contain
tical implementation of the above-mentioned is  elements of the mechanism for social guarantee
rather controversial. in order to form a unified idea about it, and on

Further research should focus on the need for the basis of the above mentioned, the submission
deep development of all regulations of Ukrainian ~ of proposals on the possible ways of optimisation.
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COIIIAJIbHI TAPAHTII OCOBOBOTO CKJIAJTY I[EP?KA]?HO'I' CIAYKbU
CIIEIIAJIBHOTIO 3B’I3KY TA 3AXUCTY IHOOPMAIIII YKPAIHU:
A0 IIUTAHHSA TIPARTUYHOTI'O 3ABE3IIEYEHHA

AHoranisi. MeToIo CTaTTi € OnpaIfioBaHist MUTAHHS IPAKTUYHOTO 3a0€3I1eYeHHsT COI[IAIbHIX TapaHTiil
0co6oBoro ckiany JlepskaBHoi carysKOU CrelianrbHOro 38'13Ky Ta 3axucty iHdopmaiii Ykpainu. Results.
ABTOp cXapaKkTepu3yBaB OJ[UH i3 HANBAKJIUBIIINX iIHCTUTYTIB 1PaBa, 110 MOB'sI3aHi 3 COMIATbHIMU rapaH-
TistMu 0ci6 i TPOMaJISH MPAIeBIANITOBAHNX JI0 OPraHiB jAepskaBHol Baaan. Po3MaiTts BapianTis nepeby-
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BAHHS B [IEBHOMY [IPABOBOMY CTATYCl, 110 BU3HAYAE XapaKTep 1 3MiCT MPABOBIAHOCUH MizK POOOTOIABIIEM
i IpantiBHUKOM, MOJIBapiaTH3Y€E MUSIXH if CocoOu CoTiabHOTo 3abe3nedeHns Bi/ImoBiiHoi kateropii ocio.
B yMOBax chOrofieHHsI CJIijl 3a3HAYKTH, 1[0 FAPAHTYBAHHsI, 30KPeMa I COIiabHOro 3abe3eyeHHst 0co00-
BOTO cKJIazy JlepskaBHoi Cry:KOH CIeniaabHOTO 3B’I3Ky Ta 3aXKCTy iHdopMaltii Ykpaitu, € IpiopuTeTHum
i HAlGLIbII BaKIMBUM, TAKKMM, 110 MA€ BaroMe 3HAYEHHS Y BU3HAHHI BUCOKOTO PiBHSI JI€MOKPATHYHOC-
Ti If CTAJIOCTI MPOIECIB HATIEKHOTO JAOTPUMAHHS Ta CTBOPEHHST YMOB 100 3a0€3IeueHH s 1paB i cBOOOJ
JIO/IMHY 1 rpoMazisiHiHa. [{oBeIeHo MO3HILI0, 0 COlialbHi TapanTii 0c060Boro ckaamy JlepkaBHol coryx-
Ov crieriabHOTo 3B'I3Ky Ta 3axUCTy iHdopMaliil YKpainu mocifaiorh dijbHe Micie cepei HOpM 3aKOHO-
JIABCTBA YKPAlHM Ta HAJEKHUM YMHOM y HbOMY 3a3HaucHi. BopHOuYac aBTOp 3ayBakye, 10 KOMILICKC
HOPM i MOJI0;KeHb 3aKOHOIABCTBA YKPAiHY I0/I0 MPAKTUYHOI 1X peaisallii € HeoJHO3HAYHUM, a B CyJac-
HUX yMOBax 0COOJIMBO IOTPeOYE KOMILIEKCHOTO HAYKOBO-TEOPETUYHOTO aHAJII3Y Ta BAOCKOHAIEHHSI, 1110 31
¢BOro OOKY IpU3Be/IE JI0 MiICUIIEHHS IIPABOBOTO CTATYCY BiANOBinHUX 0ci6 3aranoM. Conclusions. Busua-
YyeHa HeoOXIHICTh MOAATBIIOr0 YKPITJIEHHs OCHOBHUX €JIEMEHTIB MeXaHi3My peaJisailii TapaHTOBaHUX
pas i cBOOO JIIOAMHU | TPOMaJITHUHA COI[AIbHOTO CHPSIMYBaHHSI ILJISIXOM JIOTIOBHEHHS 3aKOHIB YKpa-
THU Ta Mi/[3aKOHHIX HOPMAaTHUBHO-IIPABOBUX aKTiB €JeMEeHTaMH, 1[0 CIIPONYIOTh OCTYII 710 BIITIOBITHUX
comiabHux 61ar. BaskImBIM IUTaHHAM TaKOXK MOCTaE moTpeba B Koaudikaiiii rapaHTiil coIlialbHUX TTpaB
i cB00OO/I 0COGOBOTO CKJIa/y OpraHiB JepKaBHOI BiIau 3a KputepieM (OPMU MpaleBJIalITyBaHHS: YN 1ie
JepKaBHa 1y K0a, Yu IPOXOIKEHH BilicbKOBOI ¢/IysKOM, X04a Iell acteKT MpakTHYHOl peaisailii 3a3Ha-
YeHOTO Hapasi oBoi auckyciiinuii. [lofanbii HayKoBi TONTYKN Ha ITi/ICTaBi TUX KJIIOYOBUX HAMIPSIMIB, 1[0
cOpMyITIOBAB aBTOP Y BUCHOBKAX /IO CTATTI, TPOMOHYETHCS CIIPSIMYBATH B KOHTEKCTI OiJTBIN TPYHTOBHOTO
AHAJII3y OCHOBHUX TIPOOJIEMHUX TIUTAHb [IPABO3ACTOCYBAHHSI HOPM, 110 MAlOTh COI[a/lbHO-TAPAHTYBAJIb-
HUI 3MiCT, i BUKOPUCTaHHI BiIMOBIZIHUX MaTepialiB y HOPMO- Ta 3aKOHOTIPOEKTYBAHHI, BUHECEHHST Bi/ITO-
Bi/THIX TIPOTIO3UIIIH BiAMTOBIIHIM CY0’€KTaM 3aKOHOIABYOI iHIIlIaTHBI.

Kmo4oBi cioBa: corianbhi rapanTii, 7epKCIenss’ 130K, mpasa i cBOOOIH, peaisallis, comiaabHi npasa,
IPaBO3aCTOCYBAHHSL.
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