ENTREPRENEURSHIP,

ik AW

A monthly scientific-practical law
journal has been issued since

January 1, 1996

Chief Editor
Makhinchuk
Vitalii
Mykolaiovych

Editorial Board:

Bakalinska O.0O.
Berestova LE.

Bobryk V.I.

Vavzhenchuk S.Ya.

Vasylieva V.A.
Derevianko B.V.
Kalaur LR.
Kostruba A.V.
Krupchan O.D.
Patsuriia N.B.
Stefanchuk M.O.
Fedorchenko N.V.

Robert Tabashevskyi

(Poland)

HELVETICA
PUELISHING HOUSE

ACADEMICIAN F.H. BURCHAK SCIENTIFIC RESEARCH INSTITUTE OF PRIVATE LAW
AND ENTREPRENEURSHIP OF NALS OF UKRAINE

-
Liliia Orel, Maksim Babiak
The institute of guardianship and custody in Ukraine
and EUTOPEAN COUNLTIES ............uue et e et e e e el 5

,OMMERGIAL LAW ARD PRULES?

Rodion Poliakov
Grounds for closinﬁ proceedings in the bankruptcy (insolvency) case
of a legal entity under the Ukrainian and German legislation ........................ 12

B T —

Oleksii Drozd
The essence, content and meaning of social guarantees for personnel of the state
service of special communications and information protection of Ukraine.......... 19

AOMINISTRATIVE LAW AND PRULESS

Kostiantyn Harbuziuk
Historical and legal analysis of the National Police staffing development ........... 24

Oleksii Drozd, Oleh Basai
Loss adjusting for breach of the object safe§uarding agreement
(on the example of the Protection Police of Ukraine)................................. 29

Vladyslav Yefimenko

Adaptation of the principle of subsidiarity in Western and Eastern legal systems. .. 37
Iryna Zaroovna

Activities of the State Migration Service of Ukraine relating to immigration. . ... 44
Oksana Zubko

Modern concept of administrative and legal protection of cyberspace in Ukraine. . ... 51

Nelia Liakh
Activities of special mobile police groups on prevention and response

to gender-based Violence. ... 56
Valerii Petkov, Igor Tvanov

Personnel management in modern Context. ................cooeouuieeeiiieiiiiineiii 64
Vladyslav Roik

Structure of the National Police of Ukraine: modern interpretation.................. 69

Serhii Saranov
Improvement of legal regulatory mechanism for public control over activities of
specialised anti-corruption bodies of Ukraine: international practice................ 75



Monument to Andrii Shkliarenko

the Magdeburg Rights . e i ;
o Kyivgis e Formation and development of the legal status of guard police: historical

and legal analysis..... ... ... 81
Bogdan Derevyanko

Considering the provisions of the Constitution of Ukraine

in decision-making by local courts.......................ccciii 89
Lyudmyla Luts

Argumentation in law enforcement activities.................................. 98
Andprii Kovalenko

Some issues of criminological characteristic of violent female crime.......... 113
Serhii Sabluk

Status of scientific development of the issue of crime control

under criminal law in Ukraine from 1922 t0 1960............................. 118
Mykhailo Burtovyi

Fulfilment of victim’s right to compensation for damages

in criminal proceedings...............cccooiiiiiiiii i 124
Anna Kashpur

Investigative experiment during investigation of criminal

offenses committed by underage persons......................ccoool 133
Artem Maksymenko

The concept of notification of suspicion in criminal procedure

law of UKTaine. .......oooeiiiiiiiiiiiie e 140

Co-founders:
Academician EH. Burchak Scientific Research Institute of Private Law and Entrepreneurship
of the National Academy of Legal Sciences of Ukraine
Garantia Ltd., Gestors Attorneys’ Association

ISSN 2663-5313 (print)
ISSN 2663-5321 (online)
Based on the Order of the Ministry of Science and Education of Ukraine Ne 409 (annex 1) dated 17.03.2020,
the journal is included in the list of professional publications of the “B” category
(081 “Law”, 293 “International Law”)

The journal is indexed in the international scientometric databases Index Copernicus International
(the Republic of Poland)

The articles are checked for plagiarism using the software StrikePlagiarism.com developed
by the Polish company Plagiat.pl.

Certificate of the state registration of the print media: KV 15779-4251 ITP dated 02.11.2009
The journal is recommended for printing and distributing over the Internet by the Academic Council
of Academician FEH. Burchak Scientific Research Institute of Private Law and Entrepreneurship

of the National Academy of Legal Sciences of Ukraine
(Minutes No. 8 dated 31.08.2022)

Official web-site: pgp-journal kiev.ua

Passed for printing 01.09.2022. Format 70x108 1/16. Offsct paper. © Garantia Ltd, 2022.
Offset printing, Conventional printed shect 8,48. Published sheets 17,15. Certificate of the state registration of the print media
brint tun - 233 copics, Order No, 1232/516 Series KB No. 15779-4251 ITP dated 02.11.2009
ublisher: Publishing Flouse “Helvetica Postal address of the editorial office: 7-B Nazarivska St., office 4, Kyiv, 01032

6/1 Inglezi St., Odesa, 65101
Certificate of publishing business entity JIK Ne 7623 dated 22.06.2022 Tel. /fax (044) 513-33-16.



LLioMicAYHMIT HayKOBO-NPaKTU4HUI
I0PUAVYHWIA XyPHAN BUAAETLCS 3

1 ciuHs 1996 p.
HAYKOBO-AOCHIAHUIA IHCTUTYT MPVIBATHOMO MPABA | NIANPUEMHWLITBA
IM. AKALEMIKA &. T, BYPYAKA HAMpH YKPATHU
i i ,
baoaruii pedasmop IHBIIbHE NPABD 1 MIPOLEL
Maxinuyk —
Biraziit Jinis Open, Maxcum babax
Mukozaiionu InctuTyT OmiKy Ta MiKITYBaHHA B YKpaiHi Ta €BPOIEHCHKUX KpaiHaX................. 10
Pepaxiiiina . -
KOJIETisE: Ionsaxoe Poodion

Baxanincska O.0.
Bepecrosa LE.
Bo6pux B.I.
Basxenuyx C.S1.
Bacunbesa B.A.
[lepessanko B.B.
Kanayp L.P.
Kocrpy6a A.B.
Kpymuan O./1.
IMamypia H.B.
Credanuyk M.O.
Denopuenko H.B.
Pobepr Tabaurescbkuii

(ITosbimna)

FEABEBETHUKA
EUAARHUNUA alM

[igcTaBy 3aKpUTTS NPOBAKEHHS y CIIPaBi PO GAHKPYTCTBO
(HEeCIPOMOZKHICTD ) FOPHAMYHOI 0COOM 33 3aKOHOJABCTBOM Ykpaitin Ta HiMeuunsy. . . .18

|
Ouxnexciii /Ipo3o
CyTHICTb, 3MICT 1 3HAUEHHST COIIAIBHIX TapaHTiil 0c0G0BOTO CKIALY
JlepIKaBHOI CaryskOU CIIeNiaibHOro 38’ 13Ky Ta 3axXucTy iHpopMallii YKpainu.. ... ... 23

AAMIRIGIPATABRE IIPABU 1 HPULES

Kocmanmun Tapéysiox
[cTOpHKO-IIPABOBHIT AHAII3 CTAHOBIEHHS KaJPOBOTO 3a0e3MeueH s
opranis Harionanbnoi oyl YKPaiHu . .........ouvviiiiiiiiiiiiiineeccinn 28

Ouxnexciii /Ipozod, Onez bacaii
BimmkoyBatms KoM 3a OpyuIeHHs T0TOBOPY OXOPOHH 00'€KTa
(Ha IPUKJIA/ TTOJIIHT OXOPOHU YKPATHU). ....vveieiseiieiseiieieiieaeeeeaene 36

Baaoucnae €Edimenxo
Ajtarrrattist npuHImny cyocHiapHOCTI B 3aXiIHIX Ta CXIIHIX IPABOBKX CUCTEMAX, . . . 43

Ipuna 3aposna

JistmbricTs [epxaHoi Mirpaniiinoi cy:x6n Ykpainn y cdepi immirpanmii.. ... ... 50
Oxcana 3yoxo

HogiTHst KoHIIeMNIIis afIMiHICTPATUBHO-TIPABOBOTO 3aXUCTY

KIGEPIPOCTOPY B YKPATHL .. ... 54

Hensa Jlax
JIiSLTBHICTD CTIETaTbHITX MOOITBHITX TPYII MO TIO/0 3am00iraHst
Ta IPOTUIIT FeHAEPHO OGYMOBIEHOMY HACUIBCTBY. . ... oeeue e eseeeeeeneeeineeeannns 63

Banepiu Ilemxos, leop Ieanos
MeHEKMEHT HEPCOHANY B CYYACHHX YMOBAX. ... eevveeeeeeeeeeeeeeeeeeeaaeeeenss 68

Bnaoucnas Poix
Crpykrypa HamionamsHoi momitii Ykpainn: cydacHe PO3yMIiHHS..................... 73



Ha nepuiit cmopinuyi
obKaduNKU —
nam’ITHUK
MareGyp3bKomy
npaBy B M. Kuesi

Cepeiu Capanos
VYrockoHaseHHS IPABOBOTO PETYJIIOBAHHS 3/I1IICHEHHS TPOMAJICBKOTO
KOHTPOJIIO 32 JIISITIbHICTIO CIIeIiai30BaHMX aHTUKOPYTIIIHHIX

OpTraHiB YKpaiHu: MIKHAPOTHA TIPAKTIKA . ... ...ov'isieineineenesnanennen.s ) 79
Anopii llxaspenxo

CTaHOBTEHHS Ta PO3BUTKY MPABOBOTO CTATYCY MOl OXOPOHT:

ICTOPUKO-TIPABOBIM QHATI. .. ... evveeeiieiieiieeteeeeieeie e e e ene e e an 87
Bozoan lepeeanxo

Poub i 3navennsg mopm Korcerurytiii Ypainm

IUIS OOTPYHTYBAHHS PILIEHb MICHEBHX CYIB......vvvevieeeeeeeennnnnn. 96
Joomuna Jdyusp

ApryMeHTaIlis y MPaBO3aCTOCOBHIH ISTBHOCT. ... ...vveeeiieineennen. 111
Anopiii Kosanenixo

Jleqxi mITanHs KPUMIHOTOTIYHOI XapaKTePUCTUKY arpeCHBHOI

IKIHOUOT BIOUMHHOCTL 1.1\ eev e e et e e e et e e e e aneas 116

Cepeiii Cabnyx
Cran HayKOBOT0O po3po0JIeH st TPOOIEMI KPUMIHATBHO-IIPaBOBOTO

KOHTPOJTIO 3a 3/I0YMHHICTIO B YKpairi y 1922-1960 pp........................ 123
Muxaiino Bypmosuii

Peasizanis npaBa oTepIIiIoro Ha BiIIKOLYBaHHS

(KOMIIEHCAIIT0 ) KON Y KPUMiHATBHOMY MTPOBA/UKEHHI. . ..................... 131
Anna Kawnyp

[IpoBeneHHs CaiYOT0 eKCIIEPUMEHTY TIiJ] Yac PO3CJIiyBaHHS

KPUMIHAJLHUX MTPOCTYIIKIB, BANHEHUX HETIOBHOMITHIMI .............. ... 138
Apmem Maxcumenxo

[HeTUTYT MOBiIOMIIEHHS [TPO HiZ03PY

V KPUMiHAJTBHOMY TPOTIECYATbHOMY TPaBl YKPATHIL ..........oouiviveenn. 145

CniB3aCHOBHHKH:

HaykoBo-/10¢J1i/iHN i iHCTUTYT IPUBATHOTO 1paBa i mignpuemuniTsa im. akajsemika . I. Bypuaka
Hauionansioi akagemii npaBosux nayk Ykpainu, TOB «[apantist», Axsokarcoke 06’eqnans «Gestors»

ISSN 2663-5313 (print)
ISSN 2663-5321 (online)

Ha nincrasi Hakazy MinicrepcrBa ocBiti Ta Hayku Ykpainu Ne 409 Bin 17.03.2020 p. (Jonartox 1)
SKyPHaJI BHECEHHUIA /10 nepeltiky (paxoBux BUiaHb Kareropii "B" y ranysi 0opuinyHux HayK

(081 "IIpaBo", 293 "Mi:knapozHe npaBo")

JKypnan exmoueno 0o mizicnapoonoi nayxomempuunoi 6azu Index Copernicus International (Pecny6nixa Ilonvua)

Crarti y BUjiaHsi nepeBipeHi Ha HasiBHICTb IL1ariaty

3a JI0IIOMOT0I0 IIporpaMHoro 3abesnedenns StrikePlagiarism.com iz nosseskoi komnanii Plagiat.pl

CBiZI01ITBO TIPO JIEPKABHY PEECTPALLIO APYKOBAHOTO 3ac00Y MacoBoi indopmartii

cepist KB Ne 15779-4251 1P Bix 02.11.2009 p.

JKypHan pekoMeHI0BaHO JI0 APYKY Ta NOMmMpenHs yepes Mepe:xy Internet Buenoio paaoio
HaykoBo-10CJIi/IHOTO IHCTUTYTY IIPUBATHOTO NPaBa i nmnpneMHnuTBa im. akaznemika @. I. Bypuyaka HAIIpH Ykpaiuu

(IIporokon Ne 8 Bix 31.08.2022 poky)
Odiiitunii caiit: pgp-journal.kiev.ua

Hizmicano 10 apyxy 01.09.2022. dopwar 70x108 1/16. Marip ocpeerrmii. © 3 inosizambHicTio «TapanTis>, 2022.

Jlpyx opcernuii. Yu. apyk. apk. 8,48. O6ur.-u. apk. 17,15, CBiZIOUTBO 1O JIepKaBHY PEECTPALLIIO IPYKOBAHOIO 3aco0y MacoBol inopmarii
Tupask — 255. 3amopJenns Ne 1222/516 cepis KB Ne 15779-4251 TIP iz 02.11.2009 p.

Bujaserns: Bijasnuauii gim «lesbernias, ITlowmosa aapecapeaaxun 01032, m. Kuis, Bysr. Hasapisebka, 7-B, od. 4.
65101, m. Onteca, By.1. Tnriiesi, 6,/1 Ten./paxc (044) 513-33-1

Csinonrso cy6'exra BumasHirdol cipasi JIK Ne 7623 i 22.06.2022 p.



5/2022
CIVIL LAW AND PROCESS

UDK 347
DOI https://doi.org/10.32849/2663-5313,/2022.5.01

Liliia Orel,

Doctor of Law, Professor, Head of the Department of Public and Private Law of the Faculty of Law
and International Relations, Borys Grinchenko Kyiv University, 13B, Tymoshenka Marshala St., Kyiov,
Ukraine, postal code 04212, liliia.orel@gmail.com

ORCID: https://orcid.org/0000-0002-7054-3751

Maksim Babiak,

Student of the Faculty of Law and International Relations, Borys Grinchenko Kyiv University, 13B,
Tymoshenka Marshala St., Kyiv, Ukraine, postal code 04212, mobabiak.fpmo20@kubg.edu.ua
ORCID: https//orcid.org/0000-0002-4246-9734

Orel,  Lilila,  Babiak, = Maksim  (2022).  The institute  of  guardianship
and custody in Ukraine and european countries. Entrepreneurship, Economy and Law, 5, 5-11, doi:
https://doi.org/10.32849 /2663-5313/2022.5.01

THE INSTITUTE OF GUARDIANSHIP
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Abstract. Purpose. The study of the legal nature and peculiarities of establishing guardianship
and custody for orphans, children deprived of parental care, disabled and legally incapable individuals in
Ukraine, as well as the analysis of European legislation governing these social relations, is relevant today.

Guardianship and custody are the most common form of childcare in the world and Ukraine.
The emergence of guardianship and care as an institution is due to the fact that children are violated
of the rights, freedoms and legitimate interests of parents, families, families who perform improperly or do
not perform their duties at all.

Guardianship and custody are an institution not only of civil but also of family, administrative, civil-
procedural law, which regulates such categories of relations as incapacitated and partially incapacitated
individuals, as well as orphans and children deprived of parental care.

The aim of the article is to analyze the legal regulation of the institution of guardianship and custudy
in Ukraine and European countries, particularly, France, Germany and Great Britain; provide proposals
for improving Ukrainian legislation, borrowing and implementing the experience of these countries.

Undoubtedly, bringing the legislation of Ukraine in line with international law is a positive result, but
today, according to statistics, the situation in the field of guardianship is deteriorating every year, and therefore
protection and restoration of rights, freedoms and legitimate interests of orphans, children, deprived of parental
care, partially able-bodied and incapacitated individuals in Ukraine needs better regulation.

Purpose. Analyzing and comparing legislations and specific characteristics of the European countries
mentioned is the aim of the study.

Research methods. The empirical basis of the original study is the modern civil legislation of Ukraine,
as well as the legislation of European countries.

Analysis of recent research and publications. The theoretical basis of the study is the work of domestic
and foreign experts in the field of Roman private law, civil law, general theory of law, and more. Among
them, first of all, it is necessary to name contributions of jurists from Ukraine and Russia: D. Azarevych,
S. Alekseeva, C. Azimov, D. Bobrov, V. Borisov, O, Dzera, A. Dowgert, N. Dyachkova, 1. Zhilinkova,
O. Ioffe, O. Nevzgodina, O. Krasavchikova, H. Kuznetsova, 1. Novitsky, Z. Romovska, V. Ryzasantseva,
O. Pidoprigora, N. Saniakhmetova, Y. Kharitonova, Y. Chervonyy, B. Cherepakhina, Y. Shevchenko,
I. Shereshevsky, and others.

The empirical basis of the study of the original source is the modern civil legislation of Ukraine, as well
as the legislation of European countries.

Results. Following the cases of such European countries like France, the Federative Republic
of Germany, and the United Kingdom, the efforts of the article’s authors result in highlighting, uncovering,
and implementing some of their features into Ukrainian legislation to improve institute of guardianship
and custody in our state.

© L. Orel, M. Babiak, 2022 5
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Conclusions. The regulation of the institution of guardianship and care in European countries has
many features, original legal rules that give grounds to conclude on the implementation of specific positive
developments in France, Germany, Great Britain in civil law for Ukrainian science, as well as improving
legislation and application in the Ukrainian legal space.

Key words: guardianship, care, European countries, France, Germany, the United Kingdom.

1. Introduction.

The development of family forms
of education is a priority of the state for orphans
and children deprived of parental care. At
the end of 2020, almost 70,000 children were
registered as orphans and children deprived
of parental care. Last year, 9,634 children were
orphaned. Thus, 10 074 children were arranged
in a family of citizens of Ukraine during the year
(guardianship - 6929, foster families, an orphan-
age of family type - 1906, adopted by Ukrainians
- 992, foreigners - 247). In general, family forms
of education cover about 64 thousand children,
which is 92.2% of the total number of such chil-
dren. As of December 31, 2020, there were 1,235
family-type orphanages and 3,172 foster fami-
lies in Ukraine. It does not matter that the num-
ber of foster families is decreasing (compared
to 2019 by 174 families), and orphanages are
increasing (compared to 2019 by 82 families).
The total number of children raised in these
families is growing. At the end of 2020, the total
number of children in the FF, orphanage of fam-
ily type was 14,516, which, compared to 2019,
more than 458 children (Kabinet Ministriv
Ukrainy, 2021).

2. The legislation of Ukraine

Guardianship and custody are established
in order to ensure the personal non-property
and property rights and interests of minors,
minors, as well as adults who, due to their
health status, cannot independently realize
their rights and execute their duties (Tsyvilnyi
kodeks Ukrainy, 2003).

It should be noted that there is no specific
definition of both guardianship and custody
in the Civil Code of Ukraine (hereinafter -
the CCU), the Family Code of Ukraine etec.
However, Article 1 of the Rules of Guardian-
ship and Custody, registered with the Ministry
of Justice of Ukraine, states that guardianship
(custody) is a special form of state care for minor
children deprived of parental care and adults
in need of assistance to ensure their rights
and interests (Nakaz Derzhavnoho komitetu
Ukrainy u spravakh simi ta molodi pro Pravyla
opiky ta pikluvannia, 1999).

Comparing the legislation of Ukraine
and European countries, we should pay atten-
tion to the most important, essential and special
rules, that are, undoubtedly, available in each
abovementioned Western European country.

Guardianship is established over minors
who are orphans or deprived of parental care,

6

and individuals whose civil capacity is lim-
ited. Regarding the appointment of a guardian
or trustee, Art. 63 of the CCU defines cases,
namely: a guardian or trustee is appointed by
the body of guardianship and trusteeship, except
in cases where the court establishes guardian-
ship and trusteeship; a guardian or trustee can
only be a natural person with full civil capac-
ity; an individual may be appointed a guardian
or trustee only upon his / her written applica-
tion; guardian or trustee is appointed mainly
from persons who are in a family relationship
with the ward, taking into account the per-
sonal relationship between them, the ability
of the person to perform the duties of guard-
ian or trustee; when appointing a guardian for
a minor and when appointing a guardian for
a minor, the wishes of the ward shall be taken
into account; an individual may be assigned one
or more guardians or trustees.

It is equally important to point out that
there are certain categories of individuals who
cannot be guardians or trustees. These are indi-
viduals who are deprived of parental rights
if these rights have not been restored; whose
behavior and interests are contrary to the inter-
ests of an individual in need of guardianship or
custody (Article 64 of the CCU).

If an individual who suits the above
standards has decided to become a guardian,
a person has certain rights and responsibilities:
the obligation to take care of the ward, to create
the necessary living conditions, care and treat-
ment; to take care of the upbringing, education
and development of a minor; the right to demand
the return of a ward from persons holding him
without legal grounds; makes transactions on
behalf of and in the interests of the ward; take
measures to protect the civil rights and interests
of the ward (Article 67 of the CCU).

The guardian is not an exception to certain
rights and responsibilities: he/she is obliged to
take care of the creation of the necessary living
conditions, education, training and develop-
ment of a minor; to take care of treatment, cre-
ation of necessary living conditions for an indi-
vidual whose civil capacity is limited; agrees to
the commission of transactions in accordance
with Articles 32 and 37 of the CCU; take meas-
ures to protect the civil rights and interests
of the ward (Article 69 of the CCU)).

The legislator has set restrictions on the per-
formance of transactions by guardians and trus-
tees. With regard to guardians, it is prohibited
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to enter into contracts with the ward, except for
the transfer of property to the ward in the prop-
erty under the contract of gift or in gratuitous
use under the loan agreement; may not make
a donation on behalf of the ward, as well as
undertake on his behalf a guarantee (Article 68
of the CCU). As for the guardian, it is prohib-
ited to consent to the conclusion of agreements
between the ward and his wife (husband) or
close relatives, except for the transfer of prop-
erty to the ward in the property under a gift
agreement or free use under a loan agreement
(Article 70 of the CCU)).

The institute of guardianship and care
also includes the relevant or special tutorship
and guardianship agency. For example, educa-
tional institutions, health care institutions or
social protection institutions, etc. If no guard-
ianship or trusteeship has been established over
an individual or a guardian or trustee has not
been appointed, this institution shall provide
guardianship or trusteeship over person.

Particular attention is paid to the issue
of property in relation to the person under
guardianship,  namely:  the  obligation
of the guardian to take care of the preservation
and use of the ward's property in his interests; if
a minor can independently determine his needs
and interests, the guardian, when managing his
property, have to take into account his wishes;
and it is noted that the guardian independently
incurs the costs necessary to meet the needs
of the ward, through pensions, alimony, compen-
sation for loss of a breadwinner, care allowance
and other social benefits assigned to the ward
in accordance with the laws of Ukraine, income
from the ward's property, etc. (Article 72
of the CCU); if the person under guardianship
or trusteeship has property located in another
locality, guardianship over this property shall
be established by the body of guardianship
and trusteeship at the location of the property;
guardianship over property is also established
in other cases established by law (Article 74
of the CCU).

Article 76 of the CCU states that guardian-
ship is terminated in such cases as: in the case
of transfer of a minor to parents (adoptive
parents); if the ward reaches the age of four-
teen, i.e., the person who performed the duties
of guardian, becomes a guardian without
a special decision in this regard; in case of res-
toration of civil capacity of a natural person
who has been declared incapable. Article 77
of the CCU stipulates that guardianship ceases
when an individual reaches the age of major-
ity; registration of a minor's marriage; granting
a minor full civil capacity; restoration of civil
capacity of a natural person whose civil capac-
ity was limited.

3. The legislation of the French Republic

The issue of guardianship and custody in
France is regulated by the Civil Code, namely
Volume 1, Chapter 2, Title X of the French
Civil Code [4]. According to Article 17 of Order
Ne 2015-1288 as of 15 October 2015, the article
entered into force on 1 January 2016 states that
the legal administrator represents minors in all
acts of civil life, except where the law or custom
allows minors to act independently.

The French Civil Code (hereinafter -
the FCC) distinguishes between acts-orders
and administrative actions on the property
of a minor. Acts of administrative (manage-
rial) actions do not pose an unjustified risk to
the heritage and do not change its nature. One
or the other parent or both parents may perform
administrative actions without the need for per-
mission from the judge's guardianship authority.
The permission of the guardianship court must
be obtained in case of disagreement between
the parents; for a number of acts of retirement
established by law (Article 388-1-1 of the FCC).
Among the acts of the provision that requires
the permission of the guardianship authority:
obtaining a loan on behalf of a minor, waiver
of rights or real estate, etc.

Guardianship is established when the father
and mother have died or are deprived of paren-
tal rights. In addition, it may be established in
respect of a child whose origin has not been
established. However, the code states that
this should not affect specific laws govern-
ing the social assistance service for children
(Article 390 FCC). If the child comes to be
recognized as one of his parents after the estab-
lishment of guardianship, the guardianship
judge may, at the request of the father, decide
to replace the legal administration of guardi-
anship (Article 392 FCC). Guardianship ends
with the emancipation of a minor or by age. It
also ends in the event of the death of a person
(Article 393 of the FCC).

Certain requirements are provided for
the person of the guardian and his activities
in Articles 395, 396 of the FCC. In Art. 397
states that it is the family council that decides
on the removal and replacement of guardians,
and the court takes care of the family council
itself, the issues that interest them. The judge
may, if he deems it necessary, take precautionary
measures in the interests of the juvenile.

In accordance with article 398 FCC, even
if there is a testamentary guardian, guardian-
ship is established by the family council. The
Family Council consists of, at least, four mem-
bers, including a guardian and a supervisory
guardian, but not a judge (Part 2 of Article 399
of the FCC). The members of the family council
may be the parents and relatives of the father

1
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and mother of the minor and any person living
in France or abroad and showing interest in
the child.

The personal right to choose a guard-
ian, from relatives or outsiders, belongs only
to the parents who died last, if he exercised
legal authority or guardianship before the day
of his death. This right can be exercised only
in the form of a will or special statement in
the presence of a notary. A guardian appointed
by the father or mother is not obliged to accept
guardianship (Article 403 of the FCC).

Pursuant to Article 411 of the FCC, if
guardianship remains vacant, the guardianship
court have to apply to the relevant state body
for social assistance to children. In this case,
the supervisory board has no family or guardi-
an-observer.

4. The legislation of the Federal Republic
of Germany.

The civil law of modern Germany continues
to differ in completeness and logical sequence
of legal requirements. As for guardianship
and care, both of these institutions are provided
for in a separate part 3 of Book 4 of the Code
(hereinafter - GCC) (German civil code, 1896;
Aleksandra Matveevna Nechaeva, 2011).

Pursuant to § 1789, a guardian is appointed
by the guardianship court with the obligation
to execute guardianship honestly and conscien-
tiously. Moreover, the imposition of this duty
is confirmed in the form that replaces the oath.
At the same time, the GCC draws attention to
cases of custody by the court in matters of cus-
tody on one's own initiative (§ 1774), for exam-
ple, when measures taken by the court to resolve
family disputes proved ineffective.

Choosing a guardian, the guardianship court
must select a person who, by his personal qual-
ities and property, is able to perform the duties
of a guardian (§ 1779 (2)). Another duty
of the court is to hear the relatives or friends
of the ward, "if it is possible without significant
delay or inadequate expenses" (§1779 (3)).
Every German is obliged to assume the guard-
ianship duties for which he has been chosen
by the guardianship court (§ 1786 GCC) if
there are no reasons to justify his reluctance.
A detailed list of such reasons is contained
in § 1786, entitled " The right to refuse ". In
case of unreasonable refusal to be a guardian,
the person is still, but temporarily, obliged to be
a guardian. In addition, the guardianship court
has the right to the person chosen by the guard-
ian, until the adoption of the duties of guard-
ianship by imposing a fine. " It can be applied
at intervals of at least one week. However, no
more than three fines may be imposed.

The provisions of the German Civil Code
provide for the appointment of several different
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guardians for joint guardianship, and in case
of disagreement between them, the decision is
made by the guardianship court; also gives par-
ents the right to mention it in their will; allows
parents to nominate their guardian. Moreover,
this candidacy may be replaced without the con-
sent of the person called to guardianship, only
in certain cases listed in § 1778.

Another feature of the German Civil Code
is the consultation of guardians by the guard-
ianship court (§ 1837 (1)). The court may
also compel the guardian and the supervis-
ing guardian to comply with court orders by
imposing fines, but no fine should be imposed
on the youth department or association. These
include the duty of the guardian and the super-
vising guardian at any time, at the request
of the guardianship court, to provide him with
information "on the exercise of guardianship
and on the personal relations of the ward".

The German Civil Code has a fairly com-
prehensive coverage of issues related to the care
of minors. As for caring for them, chap. 3 books
4 as a supplement provides for "special care”
(§ 1909), which states: "A person who is subject
to parental care or guardianship is appointed
a guardian in matters that cause difficulty for
the parents or guardian." In particular, a trustee
is appointed to manage property that the per-
son acquires in the event of someone's death or
that will be provided free of charge by a third
party under agreements between the living,
if the testator has a testamentary disposition
and the third-party property. Special guardian-
ship "should also be established if there are con-
ditions for the appointment of guardianship, but
aguardian has not yet been appointed" (§ 1903).
Custody is also assigned to a conceived child
in order to respect his or her future rights to
the extent that those rights require protection
(§ 1912 (1)).

It should be noted that there is no simi-
larity between the concepts of "guardianship”
and "care" of minors between the German Civil
Code and the Family Code of Ukraine.

5. The legislation of the United Kingdom

Guardianship issues are regulated in
the United Kingdom by the Guardianship
of Minors Act 1971, the Guardianship Act 1973,
and the Child Care Act 1980 (Child Care Act,
1980; Guardianship Act, 1973; Guardianship
of Minors Act, 1971).

Guardianship is defined in the Guardianship
Act 1973 as an established system of measures
aimed at protecting the personal and non-prop-
erty rights of minors (Child Care Act, 1980).

Guardianship is established by a court deci-
sion in cases where a minor has lost his parents
or they are deprived of parental authority. Upon
reaching the age of majority (coming of age
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when the child reaches the age of 18), guard-
ianship is terminated, except in cases where
an adult is declared incapacitated due to mental
illness (Guardianship Act 1973).

The guardian is called to take care
of the minor's personality, upbringing
and education, manage his property and repre-
sent the interests of the ward.

In the UK, custody cases are handled by
magistrates, but their decisions are subject to
appeal in the Family Division of the High Court.

It should be noted that English law follows
the recommendation of the European Court
of Human Rights, which has repeatedly pointed
out that the care of the child by public author-
ities should be considered a temporary meas-
ure until the family is restored. The United
Kingdom is an example of a state that cares for
the family, reasonably combining the principle
of non-interference in the affairs of the family,
and in case of violation of the rights of its mem-
bers, uses effective means to protect the rights
of both children and parents.

6. Conclusions

In addition to adoption, guardianship
and custody, the most common legal forms
of placement and upbringing of orphans
and children deprived of parental care in
Ukraine are family-type orphanages and foster
families. Their creation and operation are aimed
at ensuring the possibility of the child's right to
grow up in a family environment are acceptable
for the full development of orphans and are clos-
est to raising a child in a biological family.

In accordance with the statistics mentioned
above, problems in the field of guardianship
and care exist and worsen every year. It is nec-
essary to point out certain significant short-
comings, namely: the conceptual apparatus (for
example, the concept of guardianship and care
is not in the Civil, Family Codes of Ukraine);
the delimitation of the competence of execu-
tive bodies and local self-government bodies
in the exercise of guardianship and trusteeship
in the current legal acts is not clear enough;
public participation in solving issues and tasks
of guardianship and care is not provided; also,
the certainty of the legal status of the wards
and the responsibility of guardians and trustees
is not thoroughly spelled out, etc.

Specific proposals for improving Ukrain-
ian legislation in the field of guardianship

and custody may be the adoption of a separate
law aimed at specifying and expanding the rules,
powers and improving the position of guardians
and trustees during the establishment, change
and termination of these legal relations.

In particular, it will be useful to study
the choice of guardian in France. The legislation
of this country states that it is the family coun-
cil that decides on the removal and replace-
ment of guardians, and the court takes care
of the family council itself. The judge may, if he
deems it necessary, take precautionary measures
in the interests of the juvenile. This is a very
positive thing, because the family council can
probably choose a guardian for the child better
than anyone else. After all, members of the fam-
ily council can be the child's parents and rela-
tives or any other person.

It is worth noting the peculiarities
of the establishment of care in Germany. The
guardian is appointed in cases that cause diffi-
culties for the parents or guardian. In particular,
the trustee is appointed to manage the prop-
erty that the ward has acquired. Perhaps, such
amodel of the division of guardianship and care
could work well in our state. A guardian would
be appointed for the child from birth to 18
years of age, and custody would be considered
as an ancillary function to parents or guardians
(Tanitska I. A., 2016, pp. 175-182).

In general, the state needs to encourage
the creation of foster families, family-type
orphanages, as well as the birth of children,
borrowing the experience of Germany, by pro-
viding tax benefits that could significantly
improve the situation in the field of guardian-
ship and care.

The experience of Great Britain in the field
of guardianship and care should be considered
and applied, namely the regulatory Standards
of child rearing in foster families, family-type
orphanages, family institutions of children
deprived of parental care.

Summarizing the above, the regulation
of the institution of guardianship and care in
European countries has many features, origi-
nal legal rules that give grounds to conclude on
the implementation of specific positive develop-
ments in France, Germany, Great Britain in civil
law for Ukrainian science, as well as improving
legislation and application in the Ukrainian
legal space.
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IHCTUTYT OIIKU TA KJIYBAHHS B VYKPAIHI
TA €EBPOIEMCBKUX KPATHAX

AHoTarist. AKTYaTbHIM ChOTO/THI € IOCTI/IKEHHST TPABOBOI TIPUPOJIN Ta 0COOTMBOCTEN BCTAHOBIEHHST
OIIKM Ta MIK/TyBaHHs Ha/l i TbMU-CUPOTaMH, AIThMH, T030aBJICHUME GaThKIBCHKOIO THKIYBaHH, 00MEKEHO
MiE3MATHIME Ta Heie3aTHIMu (isuaHuMu ocobamut B Ykpaini. Omika Ta MKIyBaHHS € HAHOITBIT TTOTTH-
peHoto hopmoto TypOOTH 3a AITbMU SIK Y CBIiTI, Tak i B Ykpaini. [TosiBa omiku Ta mik/ayBaHHs SK iHCTUTY-
Ty 3yMOBJICHA TUM, IO AiTH 3a3HAIOTH MOPYLIEHHS MPaB, CBOOO/ Ta 3aKOHHUX iHTEpeciB 3 OOKY OaThKiB,
POZMHH, CiM'T, sIKi BUKOHYIOTh HEHAICKHUM YHHOM ab0 30BCIiM He BUKOHYIOTH MOKJIaJIeHi Ha HIX 000B 3K
Orika Ta TK/TyBaHHS € IHCTUTYTOM He TiJIbKHU I[UBIJILHOTO, @ i CIMEITHOTO, a/IMiHICTPATHUBHOTO, I[HBIJILHO-
HPOLECYATBHOTO TIPaBa, sIKi PErYJIIOI0Th KATErOPiio BIAHOCKHH HEIIE3AaTHIX Ta 0OMEKEHO Aie31aTHuX (izud-
HHUX 0Ci0, a TaKOJK AiTeli-cupiT Ta AiTeii, mosbaBieHnx GaTbKiBChKOIO MiK/IyBaHHsL. Beanepeuro, npuBeaeHHs
3aKOHO/IAaBCTBA YKPAIiHW Y BIATIOBITHICTD /10 MIsKHAPOJHUX HOPM IpaBa € MO3UTHBHUM Pe3yJIBTaToM, ajie
CBHOTO/[HI, 3 OTJISIIY Ha CTATUCTUKY, CUTYaIlisl y cpepi OIMiKY Ta MiK/IyBAHH MOTIPIIYETHCS MOPIYHO, & TOMY
3aXHCT Ta BIIHOBJIEHHS IIpaB, CBOOOJ Ta 3AKOHHUX IHTEPECIB AiTeii-cupir, aiTei, mozdaBeHIX 6aTbKIBCHKO-
IO MiKJIyBaHHs1, 0OMEKEHO i€3/[aTHNX Ta HeiesnaTHuX (pisuuHux ocib B YKpaini norpefye Kpaioro mozo
HOPMATHBHOTO 3a0e3nedeHHst. MeTow cTaTTi € aHaJIi3 IPABOBOTO PETYJIOBAHHS IHCTUTYTY OIIKY T MIKITY-
BaHHs B YKpaini Ta kpainax €spomu, s3okpemMa Opaniii, Himeuunn ta BesmkoOpuranii; mponosutii momo
B/IOCKOHAJIEHHST YKPATHCHKOTO 3aKOHO/IABCTBA, 3AII03NYEHHST Ta BIPOBA/KEHHS IOCBI/Y 1IMX KpaiH.

Merta. MeToio AOCTIIKEHHS € aHasi3 Ta MOPIBHAHHS 3aKOHOAABCTBA, OCOOJIMBOCTEH 3a3HAYCHUX
€BPOTIEIICHKUX KPaiH.

AHaji3 OCTaHHIX JOCHiIKeHb i myOikaiii. TeopeTHUHOI OCHOBOKO JIOC/I/IKEHHS € TIpalll BiTun3-
HAHMX Ta 3apyOiKHUX (PaXiBI[iB y rajysi pUMCHKOTO IPUBATHOTO MpaBa, UBLILHOTO TpaBa, 3araJbHol
Teopii mpasa Toiro. Cepes HIX, epeayciM, Tpeba Ha3BaTH Mparli MpaBo3HaBIliB Ykpainu ta Pocil: /I.1. A3za-
pesnua, C.C. Anekceena,9.H. Asimosa, /I.B. Bo6posoi, B.I. Bopucosoi, O.B. [zepn, A.C. Tosrepra,
H.A. I'sukoBoi, 1.B. Kuninkosoi, O.C. locdde, O.JI. Hersroainoi, O.0. Kpacasuukosa, H.C. Kysne-
1osoi, I.b. Hosuipkoro, 3.B. Pomoscrkoi, B.O. Psacennesa, O.A. Ilizonpuropu, H.O. CaniaxmeToBoi,
€.0. Xapuronosa, 10.C. Yepsonoro, b.b. Yepenaxina, S1.M. Illesuenxo, I.B. Illepemescokoro Ta im.
EmnipuynuM miArpyHTAM AOCTIPKEHHS MeplIojiKepesia € cydyacHe IIMBiJIbHEe 3aKOHOAABCTBO YKpaiHu,
A TAKOK 3aKOHO/IABCTBO €BPOIEHCHKIX KPAiH.

Pe3syabratu. ITparneHnst aBTOpiB CTATTi HA TPUKIAAX TAKUX €BPOTEHCHKIX KpaiH, sk Dpamiry3bka
Pecnybaika, @eznepatusna Pecnybaika Himedunna, Besnka Bpuramis, BUCBITIUTH, PO3SKPUTH Ta iMILIe-
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MEHTYBATH [eSIKi 3 X 0COOIMBOCTEN B YKPAIHCbKe 3aKOHOABCTBO 3 METOIO BIOCKOHAJIEHHST IHCTUTYTY
OTIKM Ta MIKTyBaHHS B HaIIil ep:KaBi.

BucnoBku. PeryioBanHs iHCTUTYTY OIiKY Ta TKJIYBaHHs B €BPOIEHCHKUX KpaiHaX Ma€ HaraTo 0co-
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KOHKPETHUX TTO3UTHBHUX JIJIst yKpaiHcbKoi Hayku HarpaiioBanb Dpantii, Himeuunnu, Besnkoi bpurawnii
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GROUNDS FOR CLOSING PROCEEDINGS

IN THE BANKRUPTCY (INSOLVENCY) CASE
OF A LEGAL ENTITY UNDER THE UKRAINIAN
AND GERMAN LEGISLATION

Abstract. The purpose of the article is to reveal the particularities of the application of grounds for
closing proceedings in the case of bankruptcy (insolvency) of a legal entity under the laws of Ukraine
and Germany.

Researchmethodology. During the research, dialectical, formal-logical, comparative-legal and logical-
legal methods of cognition were used.

The results. The grounds for closing proceedings in the case of bankruptcy of a legal entity were
analyzed and characterized, and their differentiation into two groups was carried out. Collisions in
the legislation on bankruptcy in the part of closing proceedings in relation to a legal entity were identified,
and ways of improving the legislation in this part were suggested. The grounds for closing insolvency
proceedings under German law are described.

Conclusions. It was proposed to divide the grounds for closing the bankruptcy proceedings, which are
enshrined in Art. 90 of the Bankruptcy Code of Ukraine, into two groups. Those groups are the following:
1) the grounds that counteract the progress of the bankruptey case; 2) the grounds that are a result
of a resolution of the debtor's insolvency.

It has been proven that the appliance of such grounds for closing proceedings as «in other cases
provided by law» leads to a contradictory judicial practice and complicates the work of both law
enforcement bodies and participants of the legal relations. In this regard, it is proposed that «such cases»
should not be scattered in different laws, but conversely, should be found directly in the Bankruptcy Code
of Ukraine, for instance, in its Final and Transitional Provisions. For this purpose, it is proposed to change
Clause 9, Part 1 of Art. 90 of the Bankruptcy Code of Ukraine.

It was established that, unlike the Ukrainian legislation, in German legislation, the closure
of insolvency proceedings does not release the debtor from all monetary claims of creditors. In this aspect,
German insolvency law is mostly similar to the competitive process of the Ancient Rome, since in these
two cases, the debtor's debts were not forgiven.

Key words: bankruptcy, debtor, closure of proceedings, creditors, insolvency.

1. Introduction

Changes in the legal regulation of the insol-
vency relations are a natural phenomenon, since
the development of social relations objectively
requires revision of the procedures and mecha-
nisms laid down in the legislation. Ukraine is not
an exception, having obtained the first codified
bankruptcy act - the Code of Ukraine on Bank-
ruptcy Procedures (hereinafter the Bankruptcy
Code of Ukraine, The Code), which entered
into force in 2019. Domestic scientists rightly
note: «The dynamism of the development
of Bankruptcy legislation is inherent not only in
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the national legislation of Ukraine. It serves as
a characteristic feature of the genesis of national
legislation of the dominant majority of countries
in the world, including the European legal area»
(Patsuriia, Radzyviliuk, Reznikova, Kravets &
Orlova, 2018, p. 242).

The closure of bankruptcy (insolvency)
proceedings is the final stage of the competi-
tive process. The Bankruptcy Code of Ukraine
devote the entire chapter VI of the Book Three,
which solely consists of one article — 90, to
the issue of closing proceedings in the case
of bankruptcy of legal entities (Verkhovna Rada

© R. Poliakov, 2022
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of Ukraine, 2019). Along with this, the legis-
lator divided the grounds into those on which
the proceedings could be closed at all stages
(before and after the debtor is declared bank-
rupt), could be closed only before the debtor
is declared bankrupt, and could be closed only
after the debtor is declared bankrupt. However,
as the practice of applying the provisions of this
article shows, there are currently inaccuracies
in the legal constructions established by the leg-
islator.

In this part, the insolvency legislation
of Germany sparks a scientific interest since,
in comparison with the Ukrainian legislation,
it seems possible to identify more effective pro-
visions for the further development of the nor-
mative regulation of insolvency relations in
Ukraine.

With the due regard of the above-men-
tioned, the grounds for closing proceedings in
the case of bankruptcy (insolvency) of a legal
entity require thorough analysis and character-
ization.

The purpose of the article is to reveal
the particularities of the application of grounds
for closing proceedings in the case of bank-
ruptey (insolvency) of a legal entity under
the laws of Ukraine and Germany.

Research methodology. During
the research, dialectical, formal-logical, com-
parative-legal and logical-legal methods of cog-
nition were used.

2. The groups of grounds for closing pro-
ceedings in the case of bankruptcy of a legal
entity

The grounds for closing the bank-
ruptcy proceedings, which are enshrined in
Art. 90 of the Bankruptcy Code of Ukraine, can
be differentiated into two groups. The first group
includes the grounds that counteract the case
progress and, thus, do not allow the debtor to
apply the sanitation and liquidation procedure:

— the debtor is not entered in the Consol-
idated Register of Legal Entities, Individual
Entrepreneurs and Public Organizations;

— the debtor ceased its activities in accor-
dance with the procedure established by law;

— there is a bankruptcy case of the same
debtor in the proceedings of the commercial
court;

— the case is not subject to consideration in
the commercial courts of Ukraine;

— the commercial court has not established
the signs of the debtor's insolvency;

— in other cases provided by law.

It should be noted that the decision
of the commercial court issued on these grounds
will also apply to judicial acts that counteract
the case progress. We come to such a conclusion
by supporting the position of I. V. Andronov,

who, distinguishing the types of decisions as
judicial acts, points out those that prevent
the emergence and progress of the case, among
which he names final ones, that is, those that
terminate the case consideration (Andronov,
2018, p. 247). Moreover, the scientist notes:
«The court ruling has exclusively proce-
dural significance and does not directly affect
the material legal relations of the parties. A
court ruling is not an act of justice» (Andronov,
2018, p. 239).

It is possible to attribute those grounds that
are the outcome of resolving the debtor's insol-
vency to the second group:

— the debtor's solvency has been restored, or
all creditors' claims have been repaid in accor-
dance to the register of creditors' claims;

— the report of the sanitation trustee or liq-
uidator is approved in compliance with the pro-
cedure provided by this Code;

— no demands have been made against
the debtor after the official publication
of the announcement of the opening of proceed-
ings in the case of his bankruptcy.

3. Grounds for closure of bankruptcy pro-
ceedings counteracting the case progress

In the first group, only two grounds for clos-
ing bankruptcy proceedings present challenges
in their application.

For example, it is about when the commer-
cial court has not established signs of the debt-
or's insolvency. This ground remained from
the Law of Ukraine «On restoring the debt-
or's solvency or declaring him bankrupt» as
amended on January 19, 2013 (hereinafter
the Bankruptcy Law, the Law) (Verkhovna
Rada of Ukraine, 2013). At that time, the Law
provided for initiating a bankruptcy case sub-
ject to such conditions as: the presence of undis-
puted monetary claims in the amount of 300
minimum wages, which were not satisfied within
3 months in the enforcement proceedings. And
if, for example, in the property disposal proce-
dure, the debtor partially repaid the creditors’
claims and the balance of the debt was less than
300 minimum wages, then the court closed pro-
ceedings in accordance with Clause 11, Part 1,
Art. 83 of the Bankruptcy Law due to the lack
of signs of the debtor’s insolvency.

According to the Bankruptcy Code
of Ukraine, neither the incontestability or
debt’s size, nor its non-payment in enforcement
proceedings are required to initiate proceed-
ings in the case of bankruptcy of a legal entity.
Only the monetary nature of the demands
remained. The question arises: in what cases can
the before-mentioned ground be applied?

Another reason for closing proceedings in
the case of bankruptcy under Clause 7 Part 1
of Art. 90 of the Bankruptcy Code of Ukraine
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(the case is not subject to consideration in
the commercial courts of Ukraine) began to be
applied by judicial practice based on Clause 7
Part 2 of Chapter III «Final and Transitional
Provisions» of the Law of Ukraine «On Recog-
nizing as Having Lost the Validity of the Law
of Ukraine «On the List of state property rights
that are not subject to privatization» dated
from October 2, 2019 No. 145-1X (hereinafter -
Law No. 145-IX) (Verkhovna Rada of Ukraine,
2019). The specified norm introduced a three-
year moratorium on the application of sani-
tation and liquidation procedures for state-
owned enterprises and enterprises in which
the share of state ownership exceeds 50 percent
of the share capital.

Initially, the Supreme Court interpreted
this norm as a basis for closing bankruptcy
cases that had been already initiated towards
the specified subjects. Moreover, it is clear from
the title of Law No. 145-IX that it is only about
the fate of the legal entities that were on the list
of the objects of state ownership that are not
subject to privatization. According to the view
of the Supreme Court, if the legislator estab-
lished a three-year prohibition on the introduc-
tion of sanitation or liquidation, then old cases,
where these procedures were introduced, can-
not now progress and, therefore, are subject to
closure (Supreme Court, 2020).

In this regard, we have already expressed
the following opinion: «In procedural terms,
this approach cannot be considered effective.
Firstly, if sanitation and liquidation cannot be
applied, then the property disposal procedure
remains in reserve. Secondly, if the enterprise
was in the sanitation procedure, the bankruptcy
law continues to apply there. Therefore, another
procedure takes place - an amicably agreement.
Third, how can Law No. 145-IX be extended to
the old bankruptcy cases if that is not mentioned
in this law?! Finally, fourthly, there is no direct
indication in Law No. 145-IX on the necessity
to close old bankruptcy cases where the debtor
is a subject to the sanitation and liquidation
procedures» (Polyakov, Polyakov, 2021).

It should be noted that only a year later,
the Supreme Court partially changed its posi-
tion on a temporary basis, considering that
the provisions of the Law No. 145-1X still can-
not be applied to bankruptcy cases of those
state-owned enterprises, for which the proce-
dures of sanitation and liquidation were intro-
duced prior to the entry into force of the spec-
ified law (Supreme Court, 2021). On the other
hand, the Supreme Court considered that
the provisions of Clause 2 of the Chapter III
«Final and Transitional Provisions» of Law No.
145-1X are special in relation to the provisions
of Art. 96 of the Bankruptcy Code of Ukraine,
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which are general (Clause 9.7) (Supreme Court,
2021).

This conclusion of the Supreme Court can-
not be regarded as relevant. If we take such
a position, then any law regulating the eco-
nomic activity of a particular subject could be
considered as special, and the Bankruptcy
Code of Ukraine itself - as general. As a result,
the need for the Bankruptcy Code of Ukraine
as a special normative legal act that regulates
bankruptcy relations will disappear.

The Clauses 1-1—-1-5 of the Final and Tran-
sitional Provisions of the Bankruptcy Code
of Ukraine, which contains all the restrictions
not only regarding the opening of bankruptcy
proceedings but also the application of court
procedures in relation to some legal entities
could be interpreted as a confirmation of a pro-
vided example of the correlation of the general
and special in bankruptcy legal relations. The
provisions of these norms are special in rela-
tion to the Art. 96 of the Bankruptcy Code
of Ukraine, where the latter has a general nature.
Concerning the provisions of Clause 2 of Chap-
ter IIT «Final and Transitional Provisions»
of Law No. 145-IX, in our opinion, until they are
enshrined in the Bankruptcy Code of Ukraine,
they should not be applied at all. Otherwise, we
are dealing with a conflict of norms, the prior-
ity of which should be given to the Bankruptcy
Code of Ukraine as a special normative legal act
regulating the bankruptcy procedure.

Another ground that is enshrined in
the Clause 9 Part 1 of Art. 90 of the Bankruptcy
Code of Ukraine refers to cases provided by law.
Consequently, a logical question arises: what are
these cases? Foremost, this applies to the cases
provided by the Code of Commercial Procedure
of Ukraine, in particular, Art. 231. However, in
analyzing the content of this norm, it is possi-
ble to settle that the conclusion of an amicable
agreement by the parties is the only ground that
can be applied to the bankruptcy cases of legal
entities (Clause 7, Part 1, Article 231 of the Code
of Commercial Procedure of Ukraine). Some
of the grounds for closing proceedings in
the case prescribed in the Art. 231 of the Code
of Commercial Procedure of Ukraine are
already covered by Art. 90 of the Bankruptcy
Code of Ukraine, for example, the termination
of the activity of a legal entity or when the case
is not subject to consideration in the economic
proceedings.

Another ground for closing bank-
ruptcy proceedings is contained in Part 5
of Article 12 of the Law of Ukraine «On Pri-
vatization of State and Communal Property»
(Verkhovna Rada of Ukraine, 2018). In accor-
dance with the specified norm, bankruptcy cases
of state-owned enterprises or economic entities,
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where the share of state ownership is more than
50 percent and in respect of which a decision on
privatization was made, are subject to termi-
nation, except for those, that are liquidated by
the owner.

Concerning the judicial practice on
the application of the above-mentioned norm,
in the resolution as of November 12, 2019, in
case Ne 10/1106, the Supreme Court indicated
that commercial courts must take into account
the mandatory requirement of the legislator
and apply the imperative requirements of Part 5
of Art. 12 of the Law of Ukraine «On the Pri-
vatization of State and Communal Property»
(separately or together with the norm of Clause
4-3 of Chapter X «Final and Transitional Provi-
sions» of the Bankruptcy Law) regarding the ter-
mination (closing) of proceedings in such cases
in the event that the competent body makes
a decision on privatization of a state-owned
enterprise (the debtor) at any stage of the pro-
ceedings in the case, regardless of which bank-
ruptey court procedure is applied to the debtor
and at which stages of consideration this bank-
ruptey case is (disposal of property, sanitation,
liquidation) (Supreme Court, 2019).

Nevertheless, it is worth noting that this
norm is already «outdated» and has come into
conflict with some provisions of the Bank-
ruptcy Code of Ukraine, hence its application
is undoubtedly questionable. Firstly, the bank-
ruptcy of enterprisesat theinitiative of the owner
is no longer provided by the Bankruptcy Code
of Ukraine. Secondly, the Bankruptcy Code
of Ukraine, from the moment of initiating
the bankruptcy proceedings, contains restric-
tions on the exercise of the corporate rights
of the founders (participants, shareholders), as
well as on the reorganization and liquidation
of the debtor - a legal entity. At the same time,
the procedure for the exercise of these powers
is established exclusively by the Bankruptcy
Code of Ukraine itself (Part 14 of Article 39
of the Bankruptcy Code of Ukraine).

Thirdly, Art. 96 of the Bankruptcy Code
of Ukraine, which establishes the peculiarity
of bankruptcy of the state-owned enterprises
and enterprises in which the share of state own-
ership exceeds 50 percent of the share capital,
provides not only an exception for the exer-
cise of the corporate rights of the state but also
the possibility of closing the bankruptcy pro-
ceedings in cases where a decision on the privat-
ization of the debtor is made.

Fourthly, in the contrary to the Bank-
ruptcy Law, where Clauses 4-3 of the Final
and Transitional Provisions provided the termi-
nation of the bankruptcy cases of the specified
enterprises, there is no such provision at all in
the Bankruptcy Code of Ukraine.

Fifthly, the Bankruptcy Code of Ukraine
has a priority as a special normative legal act
in the field of bankruptcy and as an act issued
after the final version of Part 5 of Art. 12
of the Law of Ukraine «On Privatization of State
and Communal Property» (Ministry of Justice
of Ukraine, 2008).

Therefore, it is worth recognizing that
the application of such ground for closing pro-
ceedings in a case as «in other cases provided by
law» leads to a contradictory judicial practice
and complicates the work of both law enforce-
ment bodies and participants of the legal rela-
tions. In this regard, it is proposed that «such
cases» should not be scattered in different
laws, but vice versa should be found directly in
the Bankruptcy Code of Ukraine, for example,
in its Final and Transitional Provisions. For this
purpose, in the Clause 9, Part 1 of Article 90
of the Bankruptcy Code of Ukraine, the words
«by law» should be replaced by the words «by
this Code».

4. Grounds for closing the bankruptcy
proceedings which are the outcome of resolv-
ing the debtor's insolvency

The second group of grounds for closing
the bankruptcy proceedings, which, as pre-
viously indicated, are the result of solving
the debtor's insolvency problems, is related to
the stage of their application.

Thereby, in accordance with Part 2 of Art. 90
of the Bankruptcy Code of Ukraine, the closure
of bankruptcy proceedings in connection with
the court approval of the report of the sanitation
trustee and the liquidator can take place at all
stages of the bankruptcy procedure, and in con-
nection with the non-application of creditors -
only after the debtor is recognized as a bankrupt.
At the same time, the approval of the sanitation
trustee’s report can appear only after the intro-
duction of the sanitation procedure, which
has place after the final hearing in the prop-
erty disposal procedure (Part 3 of Article 50
of the Bankruptcy Code of Ukraine).

The same can be said about the approval
of the liquidator's report, which is possible no
earlier than the final court hearing in the prop-
erty disposal procedure (Part 3 of Article 49
of the Bankruptcy Code of Ukraine) or the san-
itation procedure as an unsatisfactory result
of a financial recovery (Part 3, 6, 11 Article 57
of the Bankruptcy Code of Ukraine) and only
in the case if the debtor would be declared bank-
rupt.

Regarding the closure of proceedings
in connection with the non-appearance
of the creditors in the procedure, such a situ-
ation is possible in the property disposal pro-
cedure at the stage of the final court hearing
(Part 3 of Article 49 of the Bankruptcy Code
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of Ukraine). All the above proves that there is
a mistake made by the legislator or a substan-
tive conflict.

It should be noted that the closure
of bankruptcy proceedings due to the first
group of grounds does not entail any legal con-
sequences for the debtor.

The state of affairs regarding the grounds
of the second group is entirely different. It is
worth noting that according to the Clause 6
of the first part of Article 90 of the Bankruptcy
Code of Ukraine, the closure of bankruptcy
(insolvency) case is vital important, since it
entails the debtor receiving benefits in the form
of repayment of the creditors’ claims who did
not appear in the case (part 4 of Article 90
of the Bankruptcy Code of Ukraine), which
does not happen as a result of closing the case
due to the absence of signs of the debtor’s insol-
vency (Clause 8 of the first part of Article 90
of the Bankruptcy Code of Ukraine) (Polyakov,
2021, p. 27). In addition, pursuant to part 4
of Art. 90 of the Bankruptcy Code of Ukraine,
there is a prescribed repayment of the claims
of competitive creditors who submitted their
applications, but their claims were rejected by
the court. At the same time, in the case of clos-
ing proceedings due to the approval of the lig-
uidator's report, the claims of creditors caused
by the insufficiency of the debtor's property are
also repaid (Part 7 of Article 64 of the Bank-
ruptcy Code of Ukraine).

5. Closure of insolvency proceedings
under German legislation

As far as German law is concerned, insol-
vency proceedings are covered by a special
legal act — the Insolvenzordnung (hereinafter
the Statute) (Deutscher Bundestag, 1994),
in which Division 3 of a Part 5 of the Statute
is devoted to the issue of a discontinuation
of solvency proceedings. § 207 of the Statute
states that if the debtor's assets are found to
be insufficient to cover court costs, insolvency
proceedings must be closed. An exception can
only be as the granting of a postponement,
which is prescribed in § 4 of the Statute, as
well as the advance payment by the debtor
of the required amount.

Besides the grounds for closing insol-
vency proceedings described above, the Stat-
ute provides another ground related to a lack
of assets. Thus, in § 211 of the Statute could
be found the necessity of closing the proceed-
ings in case of receipt of a notification, which
is provided for in § 209 of the Statute, namely:
notification of the court by trustee about that
the insufliciency of the debtor's assets to cover
all the creditors' claims is established. In such
case, an insolvency plan established in § 210a
of the Statute will be drawn up.
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§ 212 of the Statute provides another ground
for closing proceedings in the case of insolvency
- it is the closure of proceedings due to the lack
of grounds for opening them. From the analysis
of the specified norm, it can be seen that such
closure of proceedings is possible only at the ini-
tiative of the debtor and in the case of its opening
only due to non-payment (excess of liabilities
over assets). Moreover, the debtor must prove
that the state of insolvency, deferred insolvency
or non-payment will not arise in the future
(Deutscher Bundestag, 1994). It should be
noted that such a provision confirms B. M. Pol-
yakov's thesis that insolvency is a presumption
of a non-payment: «... Ukraine has already had
an imperfect law that equated insolvency with
non-payment, i.e., presumption with reality»
(Polyakov, 2011, p. 141). We explain our posi-
tion by the fact that the German legislator pro-
vides for the possibility to close proceedings in
the case of insolvency in the event of its opening
due to non-payment, if the debtor provides evi-
dence of his solvency. Thereby, it is the debtor
who will be able to prove his solvency, since he,
like no one else, knows his financial condition.

Another ground for closing insolvency pro-
ceedings could be found in § 213 of the Statute,
namely: the consent of all the debtor's creditors.
In this case, the debtor's statement is necessary
again, as well as the consent of all insolvency
creditors. At the same time, the issue concern-
ing the creditors whose claims are disputed
and creditors with the right to separate satis-
faction of their claims is decided by the court.
The court decides the question of their consent
and whether they need any security for their
claims (Deutscher Bundestag, 1994).

In the event of occurrence of the above-de-
scribed reasons provided in §§ 212 and 213
of the Statute, the court must publish a notice
about this (Clause 1 of § 214 of the Statute),
listen to the applicant, the trustee the com-
mittee of creditors, as well as the creditor who
has objections in this regard (Clause 2 of § 214
of the Charter).

Clause 3 of § 214 of the Charter stipulates
the necessity for the trustee to settle any exist-
ing claims regarding the insolvency mass, to
which there were no objections, and for dis-
puted claims — to provide security for their fur-
ther fulfillment.

It should be noted that in accordance with
the provisions of Clause 1 of § 200 of the Stat-
ute, proceedings in the insolvency case may be
closed after the final distribution of the assets
that were obtained as a result of the realization
of the debtor's property.

The decision to close insolvency proceed-
ings must be published in accordance with
the provisions of Closure 2 of § 200 and Closure
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1 of § 215 of the Statute (on the grounds pro-
vided for in §§ 207, 212 and 213 of the Statute).

In the case of closure of insolvency proceed-
ings on the grounds that were set out in §§ 207,
212 and 213 of the Statute, in accordance with
Clause 1 of § 216 of the Statute, the creditor
may file an immediate appeal against such court
decision, while the debtor has the right chal-
lenge the closure only on the grounds provided
in § 207 of the Statute - for objective reasons. At
the same time, Clause 2 of § 216 of the Statute
gives the debtor the right to appeal the refusal
to close insolvency proceedings on the grounds
set forth in §§ 212 and 213 of the Charter.

After insolvency proceedings had been
closed, the consequences specified in §§ 201
and 202 of the Statute will follow.

Closure 1 of § 201 of the Charter draws
attention, according to which creditors who
were participants in the insolvency procedure
and whose claims were not fully repaid, will
have the opportunity to apply to the debtor for
the purpose of their fulfillment.

It is possible to state that in opposite to
the Ukrainian legislation, in German, the clo-
sure of insolvency proceedings does not release
the debtor from the full settlement with cred-
itors.

We conclude that in Germany insolvency
legislation is mostly similar to the competitive
process of the Ancient Rome, since just as in
ancient times, the debtor's debts are not for-
given.

6. Conclusions

According to the results of the conducted
research, it is appropriate to indicate the follow-
ing conclusions:

1. It was proposed to differentiate into
two groups the grounds for closing the bank-
ruptcy proceedings which are enshrined in
Art. 90 of the Bankruptcy Code of Ukraine.
Those groups are the following: 1) the grounds
that counteract the movement of the bank-
ruptey; 2) the grounds that form a result of a res-
olution of the debtor's insolvency.

2. It has been proven that the appliance
of such grounds for closing proceedings as «in
other cases provided by law» leads toacontradic-
tory judicial practice and complicates the work
of both law enforcement bodies and participants
of the legal relations. In this regard, it is put for-
ward that «such cases» should not be scattered
in different laws, but conversely, should be found
directly in the Bankruptcy Code of Ukraine, for
instance, in its Final and Transitional Provi-
sions. For this purpose, it is expedient to change
Clause 9, Part 1 of Art. 90 of the Bankruptcy
Code of Ukraine.

3. It was established that, unlike
the Ukrainian legislation, in German legisla-
tion, the closure of insolvency proceedings does
not release the debtor from all monetary claims
of creditors. In this aspect, German insolvency
law is mostly similar to the competitive process
of the Ancient Rome, since in these two cases,
the debtor's debts were not forgiven.
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HIACTABA 3BAKPUTTS TIPOBA/IGKEHHA Y CIIPABI IIPO BAHKPYTCTBO
(HECIIPOMOJKHICTbD) OPUIUYHOI 0COBU 3A BAKOHOJJABCTBOM
YKPAIHU TA HIMEYYHHA

AHotauisi. Memoto cmammi € po3KpuTTsi 0COOIUBOCTEI 3aCTOCYBAHHS TCTAB JIJIsL 3AKPUTTSI TIPO-
BaJlKEHHS y Crpasi 11po GaHKPYTCTBO (HECIIPOMOKHICT) I0PUAMYHOI 0COOH 3a 3aKOHOIABCTBOM YKpaiHu
ta Himewquman.

Memodonozia docaioncenns. 11ix yac 1OCTiKEHHS BUKOPUCTAHO AiaeKTUYHNIIT, POPMATIbHO-JI0TIY-
HUI, TOPiBHSJIBHO-TIPABOBUI Ta JIOTiKO-IOPUANYHUI METO/N TTi3HAHHSI.

Pesynvmamu. IIpoananizoBaHo Ta HA/[aHO XapaKTePUCTHKY IiCTaBaM /sl 3aKPHUTTS IIPOBA/KEHHS
y CIpasi po GaHKPYTCTBO IOPUAMYHOI 0COOM, a TAKOK 3AIHCHEHO 1X AudeperIfianiio Ha aBi rpymnu. Buss-
JIEHO KOJIi3ii ¥ 3aKOHOAABCTBI PO GAHKPYTCTBO B YACTHHI 3aKPUTTS TTPOBAIKEHHS Y CIIPaBi MO0 0PH-
JIMYHOT 0COGH Ta 3AMPOITOHOBAHO NIJISIXH YI0CKOHAIECHHS 3aKOHOIABCTBA B I yacTiHi. OxapakTepusoBa-
HO MiICTaBU JIJIs1 3aKPUTTS IPOBA/UKEHHS Y CIIPABi IIPO HECIIPOMOSKHICTD 32 HIMEIIbKUM 3aKOHO/[aBCTBOM.

Bucnosxu. 3ampomnoHoBaHO IiICTaBY [JIs 3AKPUTTS IPOBAKEHHST Y CIIPaBi PO GaHKPYTCTBO, 3aKpi-
mteni y cr. 90 K3IIB, mudepentioBary va i rpymu: 1) migcrasu, ki mepeniko/pKaoTb pyxy ClpaBu 1po
GaHKPYTCTBO; 2) MiJCTaBH, SIKi € PE3yJILTATOM PO3B’si3aHHs TPOOJIEM HEILIATOCIIPOMOKHOCTI OOPIKHUKA.

JloBezieHo, 110 3aCTOCYBAaHHS TAKOI MiICTaBU Il 3aKPUTTS [TPOBA/PKEHHS, K <«B iHIINX BUIIAJIKaX,
repebadeHnX 3aK0OHOM», [IPU3BOIUTD JI0 CYTIEPEUTHBOT CYA0BOI TPAKTHKH Ta YCKIALHIOE POOOTY SIK TIpa-
BO3ACTOCOBHUM OPraHaM, TaK i YYaCHMKaM MPABOBIAHOCUH. Y 3B’S13KY 13 I[UM IIPOIOHYETHCS, 100 «TaKi
BUIAJKI> OyJIM He Po30cepe/Ukeri B PI3HUX 3aKOHAX, a 3HaxoauIuch Oesnocepennbo y K3IIB, namnpu-
kJiaf, y fioro IIpukinieBrx ta nepexiyiHux nosoxennsix. s mboro mpononyerbes aminuTu 1. 9 4. 1 cr. 90
KsIIb.

BcranosiieHo, 1m0, Ha BiIMiHY BiJl yKpaiHCBKOTO, B HIMEIIBKOMY 3aKOHOIABCTBI caMe 1Mo cobi 3aKpHTTsT
[POBA/IKEHHSI Y CIIPaBi IIPO HECIIPOMOKHICTh He 3BijibHSE GOPKHUKA Bl YCIX TPOIIOBUX BUMOT KPEIUTO-
piB. ¥ 3a3HaueHOMY acreKTi HiMellbKe KOHKYPCHE 3aKOHOABCTBO 3€0LIbIIOr0 € MOAIGHUM 10 KOHKYPC-
Horo iporiecy CTapogiaBuboro Pumy, ajike B IIUX BOX BUIAIKAX GOPTU OOPKHUKY He TTPOOAYATHCE.
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THE ESSENCE, CONTENT AND MEANING
OF SOCIAL GUARANTEES FOR PERSONNEL
OF THE STATE SERVICE OF SPECIAL
COMMUNICATIONS AND INFORMATION
PROTECTION OF UKRAINE

Abstract. Purpose. The purpose of the article is to analyse the essence, content and meaning of social
guarantees for personnel of the State Service of Special Communications and Information Protection
of Ukraine. Results. The article characterises the essence, content and meaning of social guarantees in
general meaning as an integral element of the legal status of man and of the citizen, as well as through
the prism of serving in the State Service of Special Communications and Information Protection
of Ukraine. Many gaps in the relevant segment of the legal regulatory framework are identified, which
in turn requires a number of scientific investigations to fill them. The perspective on a key role of social
guarantees in the functioning of a specific state authority in providing its officials with additional benefits
and in ensuring the appropriate special social status is substantiated. The importance of social guarantees
for personnel of the State Service of Special Communications and Information Protection of Ukraine
is that the legal status of these employees and the model of its guarantee is hybrid, which provides for
not only the accrual of financial support according to specially defined formulas, but also the possibility
of receiving additional benefits from the state, in particular those of other persons on preferential terms. It
is proven that the essence and content of the social guarantee of the status of personnel of the State Service
of Special Communications and Information Protection of Ukraine are a set of provisions of national
legislation that provide the opportunity and real access to such fundamental rights as the right to work,
to rest, to housing, to free education, to free medical care, to financial support in old age, to support in
case of incapacity for work, etc. Conclusions. It is concluded that the concept of social guarantees is
considered as a set of provisions of the legislation of Ukraine that allow for access to certain tangible
and intangible benefits aimed at improving the living situation, in particular, in the context of ensuring
the benefits and needs of personnel of the State Service of Special Communications and Information
Protection of Ukraine. The study of the structure and content of social guarantees for personnel of this
service establishes that these legal provisions enable to effectively stimulate interest in military service by
providing access to adequate financial and material support, as well as opportunities related to additional
rest, treatment and housing.

Key words: social guarantees, State Service of Special Communications and Information Protection,
social rights.

1. Introduction

As of today, rights and freedoms of man
and of the citizen, in particular, special social sta-
tuses of certain categories of citizens, are among
the most popular objects to be ensured, given
the European integration processes, humanisa-
tion of the legal provisions and the need to raise
the social standard of living of the population,
including public officials.

© 0. Drozd, 2022

It should be noted that the guarantee
of rights and freedoms of man and citizen is
one of the most common problems in the the-
ory of law, which in our opinion, requires sub-
stantial elaboration depending on the details
of the subject matter of the study.

For example, the State Service of Special
Communications and Information Protection
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of Ukraine is a specialised body of the central
executive power in the field of special commu-
nication and information protection, an actor
of the defence and security sector, a princi-
pal actor of the national cyber security sys-
tem, which coordinates the activities of cyber
security entities in the cyber defence sector,
and a communications administrator (Law
of Ukraine On the State Service of Special
Communications and Information Protection
of Ukraine, 2006).

The scope of competence of this body
requires a thorough and comprehensive pro-
cessing of issues connected with social guaran-
tees for its personnel and gives new impetus to
research.

The purpose of the article is to analyse
the essence, content and meaning of social guar-
antees for personnel of the State Service of Spe-
cial Communications and Information Protec-
tion of Ukraine. To achieve the goal set provides
for fulfilment of a number of research tasks,
such as: to characterise the concept of social
guarantees for the personnel of the State Ser-
vice of Special Communications and Informa-
tion Protection of Ukraine; to study the design
and content of social guarantees for its person-
nel; relying on the importance of the relevant
institute for ensuring the functioning of state
authorities, in particular the State Service
of Special Communications and Information
Protection of Ukraine, to propose discussion
of a number of problematic issues and possible
ways of their solution.

The object of the article is public relations
in the field of guaranteeing rights and freedoms
of man and of the citizen to employees (officials)
of the state authorities of Ukraine.

The subject matter of the study is
the essence, content and meaning of social guar-
antees for the personnel of the State Service
of Special Communications and Information
Protection of Ukraine.

2. Tasks and functions of social guarantees

At the present stage of democratic values
formation in Ukraine, issues related to social
security of employees-officials take a lead-
ing place. Therefore, the mentioned problem
requires thorough study through the prism
of scientific developments of other researchers.

It should be noted that O.Holovnia has
analysed methods of examining social state
of the country and prerequisites of modern social
standardisation. According to the scientist,
social analysis and diagnostics are the primary
methods, which are the basic (starting) point
in argumentation of processes of social guaran-
tees for any person, as they define the need for
a certain good. The process of diagnosis reveals
social imbalances, their effect on the essential
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aspects of the functioning and development
of the social system. In this context, diagnos-
tics are a type of social analysis. Moreover,
the analysis of problems of social reproduction
is the research of the proportions of its func-
tioning and development, the identification
of disproportions, their influence on social life,
and the search for opportunities for their elimi-
nation (Holovnia, 2009). In the general theoret-
ical meaning, from this perspective, an idea that
this is actually a social guarantee in the widest
legal sense is formed. The above-mentioned
structure allows not only to appeal to the need
for proper legal mechanisms for rights of social
character and content, but also to justify
the socio-economic significance of functioning
of this concept.

Other researchers also emphasise the need
to analyse the current state of social security
and the need to advance it from the perspective
of further development of the theory of social
management, namely its subject matter - sub-
stantiation of the regularities of forming pro-
portions and rate of social development, relying
on social analysis (Poburko, 2006). That is why
in the context of social guarantee of the rele-
vant rights for personnel of the State Service
of Special Communications and Information
Protection of Ukraine, it is important to deter-
mine the necessary social guarantee through
the prism of the ratio of the general level of sup-
port for the relevant persons, the general social
level in the state and the specific individual
needs of each employee.

Relying on the analysis of the issues related
to the guarantee of social rights and considering
the provisions of studies by authoritative the-
orists of law, L. Tereshchenko emphasises that
they are rights of the second generation, which
began to form in the process of struggle of peo-
ple for improvement of their socio-economic
situation and cultural level. These requirements
were legislated after World War I, though they
affected the democratisation and socialisa-
tion of the constitutional law of the countries
of the world and international law after World
War II, when the rapid development of pro-
duction created real preconditions for meet-
ing the social needs of citizens (Tereshchenko,
2011). The above-mentioned further explains
the issue of the correlation of the social secu-
rity needs of specific persons with the fact that
the general level of the social needs for any
socio-economic (especially material) assistance
is higher than the possibilities of this society to
meet them.

However, the content and essence
of the concept of social rights are determined
by scientists differently. Since this category is
a substantive element in the system of social
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security, it should be noted that social rights
are the possibilities of a citizen to be a full-
fledged participant in social relations and to
be provided with the necessary conditions for
development and existence (Bolotina, 2005).
According to the Constitution, the right to
work, strike, rest, social protection, housing,
adequate living standards, health care, medical
care and health insurance are among the most
common types of social rights, which in turn
are guaranteed by a number of regulations
of Ukrainian legislation, along with the Consti-
tution (without any doubt relying on its basic
provisions) (Constitution of Ukraine, 1996).
The above-mentioned creates regulatory
and legal, as well as immutable, conditions for
the necessary mechanisms for the correspond-
ing rights and freedoms of man and of the citizen
and taking into account the specificity of some
of them, creates the basis for forming a system
of priority determination in providing differ-
ent social benefits to persons of different strata
of population and social status.

Therefore, social guarantees are an integral
element of the institution of rights and free-
doms of man and of the citizen, which, accord-
ing to the researchers, is an objective essential
element of the system of social welfare. They
are a material implementation of the state’s
duties to support human welfare at a level that
allows for economic opportunities and is mini-
mal from the point of view of society (Golovi-
nov, Horozhankina, Dmytrychenko, 2004).
Thus, the duties are automatically imposed on
the state in the field of ensuring the possibility
of realisation of the relevant regulatory struc-
tures, as well as bringing the standard of living
in conformity with the interests of the society.

Social guarantees, which are considered as
material and legal means, which ensure social
and economic rights of members of the soci-
ety, are provided by social policy of the state,
and their material basis is mostly served by
state and enterprise funds as part of the national
fund, aimed at social security and meeting social
and priority needs of members of society free or
on preferential principles (Batazhok, 2005).
Therefore, the guarantee as a phenomenon, its
direct content is considered in studies of scien-
tists as a concrete means to increase the meeting
of needs of specific groups of persons (vulnerable
segments of society or public servants charged
with more responsible functional duties, for
example military personnel).

V. Palamarchuk argues that social guaran-
tees are the monetary equivalent of the natural
consumption of market and public goods, guar-
anteed by the state to citizens in view of their
social expectations and economic opportunities.
This allows to meet as fully as possible the social

interests of the population and thus to achieve
the proper level of social security in the country.
Some scientists generally define social security
policy through the creation of a system of social
guarantees (Palamarchuk, 1996). However,
in our opinion, the main instrument of ensur-
ing social security of the state is a proper level
of basic support, i.e. high wages of citizens who
can carry out such activities, as well as social
guarantees for vulnerable groups of the popula-
tion. In no case can social security be equated
with the need to ensure high standards in
the field of labour remuneration for officials
who perform dangerous work or have increased
social responsibility.

3. The legal and regulatory framework for
social guarantees for personnel of the State
Service of Special Communications and Infor-
mation Protection of Ukraine

The Constitution of Ukraine defines several
types of social security, as follows: mandatory
social insurance, creation of a network of insti-
tutions caring for disabled persons; conditions,
created by the state, enabling every citizen to
build, purchase, or rent housing; state financ-
ing of health care, free provision of medical
care and others (Tatsii, 2011). This list of social
guarantees enables to provide opportuni-
ties for realisation of a wide range of citizens
and persons who have a corresponding status
or claim for it from the regulatory perspective.
Thus, social guarantees in labour activity can
be the principles regulated by the legislation
of Ukraine, realisation thereof (and sometimes
only their presence) includes granting advan-
tages to a certain person, opens access to some
benefit on the better terms than in general.

In addition, the social guarantees of military
personnel, as well as their social security in gen-
eral, differ significantly from other types of social
guarantees, primarily because of the specific
legal status, which allows to justify the position
on their uniqueness in the given research vector,
as well as the need for deeper regulatory mech-
anism due to the range of functions and pow-
ers performed, since they determine the fur-
ther country’s territorial integrity and defence
capacity.

According to S. Sytniakivska, social
and legal security of military personnel is
the activity of the state aimed at establishing
a system of legal and social guarantees that
ensure the realisation of constitutional rights
and freedoms, meet material and spiritual needs
of military personnel according to their special
service activity, status in society, maintain social
stability in the military environment (Sytni-
akivska, Khlyvniuk, 2014). In addition, scien-
tists frequently identify, within the framework
of the institution of social security, areas by pur-
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pose, as follows: those aimed at improving social
security of existing military personnel, allowing
for responsibilities of their position, as well as
those aimed at covering the basic expenses, in
particular treatment — in case of complete, par-
tial or temporary loss of working capacity, as
well as in other cases provided by law.

D. Makovskyi argues that personnel
of the State Service of Special Communication
and Information Protection of Ukraine are also
covered by social guarantees. These persons,
according to the official schedule and positions,
are directly military personnel (Makovskyi,
2021).

For example, according to the Law
of Ukraine "On the State Service of Special
Communication and Information Protection
of Ukraine", social and legal security of pub-
lic officials and other employees of the State
Service of Special Communication and Infor-
mation Protection of Ukraine is provided on
general grounds in accordance with the legis-
lation on labour and public service. The social
and legal security of military officers of the State
Service for Special Communication and Infor-
mation Protection of Ukraine and members
of their families is carried out in accordance with
the Law of Ukraine "On social and legal secu-
rity of military personnel and members of their
families” (Decree of the President of Ukraine
On the Concept of Reforming the State Service

of Special Communications and Information
Protection of Ukraine, 2021) and other laws. In
particular, the state guarantees them financial
and other support in the amount that stimulate
interest in the military service (pecuniary, mate-
rial support). This Law also provides for the pro-
cedure for the right of military personnel to rest,
the procedure for basic and additional holidays,
free medical care and sanatorium treatment
and rest, as well as the procedure for housing
(Makovskyi, 2021). Therefore, the legislation
of Ukraine clearly defines the role and place
of guarantees of social security in the structure
of provisions and enables to implement them by
anumber of related institutions.

4. Conclusions

Therefore, the concept of social guarantees
is considered as a set of provisions of the legisla-
tion of Ukraine that allow access to certain tan-
gible and intangible benefits aimed at improving
the living situation, in particular in the context
of ensuring the benefits and needs of personnel
of the State Service of Special Communica-
tions and Information Protection of Ukraine.
The study of the structure and content of social
guarantees for personnel of this service estab-
lishes that these legal provisions enable to effec-
tively stimulate interest in military service by
providing access to adequate financial and mate-
rial support, as well as opportunities related to
additional rest, treatment and housing.
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CYTHICTD, 3MICT I BHAYEHH COIIAJTIbHUX TAPAHTIA OCOBOBOTO
CKRJIAZLY NEPSKABHOI C1YKBU CIIEHIAJIDHOTO 3B’ A3KY
TA 3AXUCTY IHOOPMAIIII YKPAIHU

Awuorauisi. Mema. Metoro cTarTi € aHasi3 CyTHOCTI, 3MICTY I 3HAYEHHS COMIATBHIX TapaHTiil 0c000-
Boro ckyaay JlepkaBHoi cyKOH ClelialbHOro 38’13Ky Ta 3axucty iHopMaiii Ykpainu. Pesyavmamu.
Y crarTi HazlaHO XapaKTEPUCTUKY CYTHOCTI, 3MICTY i 3HAUEHHST COIIaJbHNX TapaHTIill y 3aralbHOMY 3Ha-
YeHHI — K HEBiZ'€MHOTO eJIeMEHTY IIPaBOBOTO CTATYCYy JIOANHU Ta TPOMAJSHIHA, & TAaKOXK Kpi3b HpH-
3My TPOXOJKEHHs cay:x0u B JlepxkaBhiil crysk06i creniaabHOro 38’93Ky Ta 3axucTy iHdopmariii Ykpai-
nu. KoncraroBano HU3Ky MPOrajini y BiAOBIIHOMY CEIMEHTI PABOBOTO PEryJIOBAHHS, 110 3yMOBIIOE
HEOOXIIHICTD 3/1i{iICHEHHS HU3KK HAYKOBUX PO3BIIOK, CIIPIMOBAHUX Ha iX yperyJioBatts. OOIpyHTOBAHO
MO3HUILITO TIPO Te, 1[0 caMe COIliaJibHi TapaHTii B yMOBax (DYHKIIOHYBAHHS OpraHy JepKaBHOI BJIAJU Clie-
1uGIYHOro CIPSMYBAHHS BiAIIPaloTh KIOUOBY PoJb y 3a0e3nederHi foro mocagoBux ocié 104aTKOBUMK
Graramu Ta 3a0e31edyioTh BIAMOBIAHII COIIAIBHIUI CTaTyC, HAIAI0YN HOMY 0COOIMBOTO CTAHOBHIIA. 3HA-
YeHHsI COI[iaIbHUX rapaHTiii 171t 0c060BoOro ckaany JlepskaBHoi cryKOU CreniaabHOro 3B’ 3Ky Ta 3aXMC-
Ty indopmariii YKpaiHu moJsrac B TOMY, 0 TIPABOBUIT CTATyC BIAMOBIAHUX CIy/KOOBIIB i MOETb HOTO
rapaHTyBaHHS € TIOPHUAHOIO, 0 Hepeabavae He JIMIe HapaXyBaHHs POMIOBOTO 3a0€3MeYeHH s 3a CIielli-
QJIbHO BU3HAYEHUMU (DOPMYJIAMHE, & il MOKJIMBICTh OTPUMAHHSI I0OIATKOBKX OJIar Bijl Jep:KaBu, 30KpeMa
THX, 110 1 iHM1i 0co61 Ha MiIbroBnx yMoBax. JloBe/ieHo, Mo CYyTHICTD i 3MiCT COMIaTbHOTO TapaHTyBaHHSI
crarycy 0co6oBoro ckiany JepkasHol ciykOH CleliaibHOro 3B’13Ky Ta 3axucty iHbopMmallii Ykpainu
[OJISITA€ B TOMY, [0 BOHO CTAHOBHTDH CYKYITHICTh HOPM HAI[IOHAJLHOTO 3aKOHOJIABCTBA, KOTPI 3abesre-
YyIOTb MOKJIUBICTD 1 HAZAIOTH PEATbHUIA JOCTYII 10 TaKUX (hyHIaMEHTAIBHUX IPaB, SK [IPABO Ha IPallio,
Ha BIAOYMHOK, HA JKUTJIO, Ha Ge30TIaTHy OCBITY, Ha GE30MIaTHY Me[HYHY J0TOMOTY, Ha MaTtepiaibie
3a0e3IeueH s B CTapOCTi, Ha 3a0e3leueHHsI B pasi Hellpale3atHocTi Toilo. Bucrnosku. 3pobiieHo BICHO-
BOK, 1110 TIOHATTS COILIAJIbHUX TapaHTiil PO3IJIAAAETHCA K KOMILIEKC HOPM 3aKOHOJABCTBA YKpPAlHH, 0
JI03BOJISIFOTh OTPUMYBATH AOCTYII 10 MEBHUX MaTepiaJibHUX | HeMarepiaibHUX OJiar, CIPSAMOBAHUX Ha
MOKPAIIEHHST )KUTTEBOIO CTAHOBUIIA, 30KPeMa B KOHTEKCTI 3abe3neueHHs1 GJiar i moTped 0co60BOro CKIa-
1y JlepsasHol cysk0u crieliajbHOro 38’13Ky Ta saxucty indopmaiii Ykpainu. Joc/ieHHs KOHCTPYK-
1ii Ta 3MicTy coliabHUX rapaHTiii 0c0GOBOTO CKIaLy i€l cy:kOu a€ 3MOTY BCTAHOBKTH, 110 1li HOPME
3aKOHO/IABCTBA YMOKJIUBIIOOTL e(DeKTUBHE CTUMYJIIOBAHHS 3alliKaBJEHOCTI MPOXOKEHHS BillCHKOBOI
CITYKOM TIAXOM HAJIAHHS JIOCTYITY JI0 HAJIEKHOTO TPOIIOBOTO il PEYOBOr0 3a0€3MeYeHHsl, a TAKOXK MOXK-
JIMBOCTEH, OB'I3aHUX 3 I0ZIATKOBUM BiJITIOYNHKOM, JIiIKYBAHHSAM Ta OTPUMAHHSM JKUTJIA.

Kmouosi ciioBa: rapanTii, Jlepskcrienss’si3ok, pasa, cBOOO/IH, COllialbHi TIpaBa.
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HISTORICAL AND LEGAL ANALYSIS OF THE
NATIONAL POLICE STAFFING DEVELOPMENT

Abstract. Purpose. The purpose of the article is to implement historical and legal analysis of the formation
and development of the staffing of the National Police of Ukraine. Results. The article, relying on the review
of scientific perspectives, describes the main historical stages of the formation and development of police
bodies in the territory of Ukraine. The article analyses each stage of evolution of the police in the territory
of our State and highlights specificities of work with personnel within each of them. It reveals specifics
of development of the staffing of law enforcers at the modern historical stage. It is established that development
of mechanisms for staffing the bodies of the National Police of Ukraine is generally incomplete. It is underlined
that significant reforms have had an additional impact on the staffing of the police. For example, they have
created the conditions for the formation of the principles of unified personnel policy, as well as qualification
requirements for the police staff. Candidates for the police rank had the following requirements: to have
Russian citizenship; to be at least 25 years old; “to have good physical health” (to have a strong physique, good
eyesight and hearing, to observe a sober lifestyle). In addition, it was necessary to have a certificate of past
military or public service. There were certain religious restrictions. Conclusions. It is concluded that, despite
arather long historical path in the development of the staffing of the National Police of Ukraine, this process
is still at an active stage of its evolution. For example, in 2015, a new law enforcement body — the National
Police — was established in the territory of Ukraine as a radically new replacement of the militia, which existed
for almost a century. The National Police has taken into account the most positive achievements in supporting
and ensuring the performance of the law enforcement sector of our State. However, the reforms require
the formulation of new approaches to managing police personnel and hence, the development of the staffing
of this body is part of the next historical stage of evolution in which this issue is extremely relevant not only
from the historical perspective, but also from the perspective of functional and legal specificities.

Key words: National Police of Ukraine, staffing, historical and legal analysis, historical stages.
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1. Introduction

The deterioration of the social, economic
and political situation in Ukraine in late
2013 — early 2014 revealed a rang of prob-
lems in the State’s law enforcement sector.
This led to the need to fundamentally reform
the internal affairs bodies, which resulted
in the establishment of the National Police
of Ukraine, a new central executive body,
which, in partnership with the public, was
designed to significantly improve the level
of security and safety of Ukrainian society.
However, the establishment of the new insti-
tution has created a number of new prob-
lems, particularly with regard to the staffing
of the police. This problem remains relevant
despite the five-year history of the National
Police. It should be noted that the solution to
any problem requires a comprehensive histor-
ical analysis of the problem, which will enable
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to identify the errors of the past and prevent
them in the future.

Specific issues related to the staffing
of the National Police have been studied by
N.M. Karamzin, A.V. Borysov, A.N. Dyhyn,
A.Ya. Malyhin, A.Yu. Zakymatov, N.N. Belia-
vskyi, O.S. Filonov, V.V. Soloviev, D.S. Ryzhov,
and others. However, despite numerous sci-
entific developments, there is virtually no
comprehensive research in the legal literature
on the historical analysis of the development
of the staffing the National Police of Ukraine.

The purpose of the article is to implement
historical and legal analysis of the formation
and development of the staffing of the National
Police of Ukraine.

2. Formation and development of police
personnel in the early 18th - mid-19th century

Law enforcement agencies have always
existed in the territory of our State, as well as

© K. Harbuziuk, 2022
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the need to manage their personnel. The origins
of police activity in the territory of Ukraine
were laid in the times of Kyiv Rus. The inten-
sification of law-making and law-enforce-
ment activities is a legacy of this period, as
evidenced by the fact that customary law was
fixed in written sources. In the following cen-
turies, our country’s territory was fragmented
and was under the authority of several States.
The situation changed in the early 18th century,
when Ukraine fell under the rule of the Russian
Empire. The power of this monarchical state
has always relied on an efficient system of spe-
cial bodies, one of which was the police. The
centralisation of power, as well as the identifi-
cation of the police as an independent structure,
required to staff it with professional employ-
ees able to effectively perform their functions
for the “benefit of the Empire”. Therefore,
the historical and legal analysis of the topic
raised should be considered at the following
stages:

1) “Imperial stage” — a) the beginning
of XVIII — the middle of XIX century; b) the end
of XIX century — 1920s;

2) The Soviet stage — the 1920s - the 1990s;

3) The stage of independence of Ukraine —
the end of the 90s - to date.

During the first stage, despite the rapid
development of the police force in the early
eighteenth century, in the course of its for-
mation, an acute problem of training officers
for the institution and the overall staffing
of the latter arose. At that time, for various rea-
sons, police officers had been appointed without
the necessary knowledge and morals. In this
regard, the report of the Chief Police Officer
of the Chancellery, considered by the Senate
in 1726, noted that the police were staffed with
persons with very questionable moral quali-
ties (Volynskii, 2001, p. 357). Thus, in 1735,
the Chief Police Officer of the Chancellery
was entrusted with the responsibility of issu-
ing job descriptions for police representatives
of all imperial territories (Kraminin, 2002).
Another attempt to regularise the personnel
work in the bodies of the imperial police was
made under the rule of Catherine II. According
to the provisions of the Order “On the principal
police” of 1763, the recruitment into the system
of these bodies was carried out with the expec-
tation that the employees acted according to
the “rules of fairness”, and should “be exempt
from any shortcomings that may negatively
affect their conscience” (Borisov, Dygin, Maly-
gin, 1995, pp. 78-79).

In 1775, the reform of the police bodies
began, which subsequently led to a profound
change in the legislative framework for their
work, including personnel. The Police Force

has been the subject of a number of reforms.
For example, in 1782 The Charter of the Dean-
ery or the Police was published. The Charter
established a new administrative police body
in provincial towns, the Deanery or Police,
and created special posts for city police officers
with clearer tasks and competencies. The Char-
ter of the Deanery contained an extended list
of requirements for police officers. The latter
were to have: common sense; good will to carry
out the task; humaneness; faithfulness in the ser-
vice of the monarch; diligence for the common
good; honesty and unselfishness. Police officials
were warned of the danger of bribes that “blind
the eyes and corrupt the mind and heart”. In
addition, much of The Charter of the Deanery
was devoted to the police personnel. For each
province, as well as the city, the document
specified the manning table and composition.
It should also be noted that the document, for
the first time, defined the legal nature of the post
of policeman (Zakimatova, 2006, pp. 82-83).

The next period of the stafling was related
to the police reform in the late 19th century.
For example, the implementation of bourgeois
reforms in the 1960s and 1970s led to a change
in traditional social relations. The new social
and political realities predetermined the main
trends in the development of the police system
of Tsarist Russia. Under the influence of revo-
lutionary activities, a serious reorganisation
of the central police apparatus was carried out in
1880-1883: the Minister of the Internal Affairs
became at the same time the chief of gendarmes;
the Police Department of the Ministry of Inter-
nal Affairs was established instead of the Third
Police Department, uniting the leadership
of the general and political police. The Police
Department consisted of the Director, Vice
Directors, Special Assignments Officers, Clerks,
their Assistants, Secretary, Journalist General,
Executor, Treasurer, Assistant Treasurer, Chief
of Archives with Assistants and Scribes (Code
of laws of the Russian Empire: Establishment
of ministries, 1982).

Significant reforms have had an additional
impact on the staffing of the police. For exam-
ple, they have created the conditions for the for-
mation of the principles of unified personnel
policy, as well as qualification requirements for
the police staff. Candidates for the police rank
had the following requirements: to have Rus-
sian citizenship; to be at least 25 years old; “to
have good physical health” (to have a strong
physique, good eyesight and hearing, to observe
a sober lifestyle). In addition, it was necessary
to have a certificate of past military or public
service. There were certain religious restric-
tions (Judaism was not accepted into the police
service, and there were also restrictions on
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Catholics from the Kingdom of Poland, West-
ern and Southwestern provinces of Russia).
Other requirements prohibited the employ-
ment of persons who were themselves or mem-
bers of their families engaged in commercial or
entrepreneurial activities, as well as suspected
of illegal entrepreneurship; persons deemed to
be defective, were under investigation or trial,
served a criminal sentence in the past, were
dismissed from service by a court or have lost
their class on the basis of a court sentence, insol-
vent debtors, lower military ranks disciplined.
Each candidate passed the test and was sworn
in. During the reforms of the 60-80s of the XIX
century in the Russian Empire a detailed system
of assigning police officers class ranks, ranks,
their incentive through prizes and rewards, as
well as disciplinary sanctions, etc. was created
and applied in practice. In addition, at that
time, the police pension system, which was
an integral part of the police personnel support,
was developed significantly. It is worth noting
that even then a special differentiated approach
to the assignment and calculation of pensions
was developed. They took into account not
only the length of service, injuries and illnesses
during service, special merits, but also income,
domestic behaviour, social position. Existence
of various State funds and sources for receiv-
ing pensions and benefits (emeritus fund, chap-
ters (supreme colleges) of orders, etc.) allowed
retired officers and officials to have a relatively
high pension (Filonov, 2013; Ryzhov, 2000).

3. Soviet stage of formation and develop-
ment of police personnel

The next Soviet stage of formation
and development of the staffing of police
bodies in the territory of Ukraine began in
the 1917-20s — after the revolutionary events
that led to the liquidation of the Russian Empire
as a state and the emergence of a new country —
the Soviet Union.

Together with the managerial-organisational
acts, which established the structure and func-
tions of the Soviet militia, during the 1920s
and 1930s the legislative basis for regulating
the labour process of this body and the legal sta-
tus of its personnel was formed. For example, in
the Instruction “On the organisation of the Soviet
Workers' and Peasants' Militia”, the peculiar-
ities of the recruitment of police officers were
explained, which included officers who carried
out the preliminary investigation of crimes. Only
persons who were citizens of the Soviet Union
could be appointed as members of the Soviet
militia; had reached the age of 21; were literate;
enjoyed active and passive suffrage; recognised
the Soviet power, etc. (Soloviey, 2013).

The post-war crisis of the late 1940s led
to a change in the vectors of police activity.
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The fight against crime, which had developed
and changed its format as a result of the diffi-
cult economic situation in which the popula-
tion of the Soviet Union found itself, came to
the fore. The re-activation of the personnel
work in the internal affairs agencies of the USSR
falls in the 60s-80s, because it was during this
period that the largest number of legal regu-
lations on the staffing was issued. For exam-
ple, these were the Order of the Ministry
of Internal Affairs of the USSR “On the creation
of departments (units) for political and educa-
tional work in the Ministry of Internal Affairs”
of February 05, 1969; the Order of the Minis-
try of Internal Affairs of the USSR “On polite
and attentive attitude of police officers to cit-
izens” of June 03, 1969; the Decree of the Pre-
sidium of the Supreme Soviet of the USSR “On
the Disciplinary Charter of Internal Affairs”
of March 30, 1971; the Order of the Ministry
of Internal Affairs of the USSR “On the service
of psychophysiological and socio-psycholog-
ical support for personnel of internal affairs”
of August 15, 1989, etc.

4. Establishment and development
of the staffing of the police in independent
Ukraine

The third stage began in the 1990s, when
our country adopted Declaration 55-XXI on
the State Sovereignty of Ukraine of July 16,
1990 that proclaimed the supremacy, com-
pleteness, autonomy and indivisibility of State
power (The Constitution of Ukraine, 1996).
Subsequently, the Constitution of Ukraine
254k /96-VR of 28 June 1996 was adopted,
which became the basis of the entire legal sys-
tem of the State, as well as a model for build-
ing legal mechanisms in all sectors of Ukrainian
society, including law enforcement (The Con-
stitution of Ukraine, 1996). During the inde-
pendence of Ukraine, the staffing of the mili-
tia changed, first of all, in terms of regulatory
and legal framework. The emphasis was placed
on the development of obsolete “soviet”
approaches to personnel management in inter-
nal affairs bodies. Therefore, in 1990 new Law
565-XXI of Ukraine “On Militia” of December
20, 1990 was adopted (Laws of Ukraine About
the police, 1990).

The articles of the Law were detailed in
Regulations on the performance of service by
members of the rank-and-file and command
staff of Internal Affairs bodies, approved in 1991
by the Resolution of the Cabinet of Ministers
of Ukraine, which set out the procedure for
the service and the rights and duties of police
officers (Subtelnyi, 1991).

A significant number of issues related to
the staffing of the police were regulated by
the by-laws of the Ministry of Internal Affairs,
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such as: Order 552 of the Ministry of Internal
Affairs of Ukraine “On measures to strengthen
the legality of the activities of the Internal
Affairs Bodies” of December 06, 1991; Order
204 of the Ministry of Internal Affairs “On
approval of the Regulations on the procedure
of preparation, examination of textbooks, teach-
ing and methodological aids used in the system
of the Ministry of Internal Affairs of Ukraine”
of March 16, 2001; Order 535 of the Ministry
of Internal Affairs of Ukraine “On approval
of the Rules of wearing uniforms and insignia
by the members of the rank-and-file and com-
mand staff of internal affairs bodies, service-
men of special motorised military units, mili-
tia, internal troops of the Ministry of Internal
Affairs of Ukraine” of May 24, 2002; Order 530
of the Ministry of Internal Affairs of Ukraine "On
approval of the composition of the Personnel
Commission of the Ministry of Internal Affairs
of Ukraine and its Regulations” of May 18, 2004;
Order 181 of the Ministry of Internal Affairs
of Ukraine "On approval of the Regulations on
the Procedure for Certification of the Personnel
of Internal Affairs Bodies of Ukraine" of March
22, 2005; Order 301 of the Ministry of Internal
Affairs of Ukraine "On approval of the Hand-

book of Standard Vocational Qualification
Characteristics of Employees of the Ministry
of Internal Affairs of Ukraine and the Sectoral
Classification of Main Positions of Employees
of the Ministry of Internal Affairs of Ukraine"
of March 24, 2006, etc.

3. Conclusions

To sum up, despite a rather long histor-
ical path in the development of the staffing
of the National Police of Ukraine, this process
is still at an active stage of its development. For
example, in 2015, anew law enforcement body —
the National Police — was established in the ter-
ritory of Ukraine, which became a radically new
replacement of the militia, which existed for
almost a century. The National Police has taken
into account the most positive achievements
in supporting and ensuring the performance
of the law enforcement sector of our State. How-
ever, the reforms require the formation of new
approaches to managing police personnel, in
this connection, the development of the staffing
of this body is part of the next historical stage
of evolution in which this issue is extremely
relevant not only from the historical perspec-
tive, but also from the perspective of functional
and legal specificities.
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[UTAHHSL KJPOBOr0 3a0e3lleyeH s MOoIiIelChKuX OpratiB. 30KpeMa, BOHU CTBOPUJIM IIEPELYMOBU JUJist
(opmyBaHHs 3aca €MHOI KaPOBOI MOJITUKH, 2 TAKOXK KBaTi(iKAIITHUX BUMOT /10 KaapiB momirtii. /{o
KaHUATIB Y OJIIeHChKUI YMH BUCYBAJIM TaKi BUMOTW: MATH POCIHiChbKe MiIIaHCTBO; OYTH He MOJIOJIIE
25 pokiB; «MaTu 1oBHe (hizudme 3M0poB’st» (MATH MIIIHY CTATYPY, TapHi 3ip Ta CJIyX, IOTPUMYBATHCS TBE-
pesoro criocoby xuttst). Kpim ykasaroro, tpe6a 6yJio MaTu CBi[ONTBO PO mepebyBaHHs B MUHYJIOMY Ha
BillchKOBIiT a00 sepkaBHill carysk6i. [cHyBaiM eBHI 0GMEKEHHsI 3 TOYKH 30py Bipocrosinanus. Bucho-
6xu. 3po06JIeHO BUCHOBOK, 1[0, HE3BAKAKOUM HA JIOCUTH IOBIMH ICTOPUYHMUIL LILJIIX CTAHOBJIEHHS KaJ[POBO-
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LOSS ADJUSTING FOR BREACH OF THE OBJECT
SAFEGUARDING AGREEMENT

(ON THE EXAMPLE

OF THE PROTECTION POLICE OF UKRAINE)

Abstract. Purpose. The aim of the Article is provide a comprehensive analysis of the issue of loss
adjusting for breach of the Object Safeguarding Agreement by the Protection Police of Ukraine.
For this purpose, a set of legal acts of Ukraine regulating this issue have been processed, as well
as scientific works of Ukrainian and foreign scholars concerning this problem have been studied.
Research methods. The research used general scientific and special methods of legal science, in
particular, dialectical method, analysis and synthesis method, logical and semantic method,
hermeneutic method, normative and dogmatic method, statistical method. Results. As the result
of the study, it has been established that currently the Ukrainian legislation does not provide for
standard Object Safeguarding Agreement. Thus, in order to properly protect the rights and interests
of the parties to this agreement, we have analyzed the current legislation of Ukraine and the case
law to determine what types of harm and to what extent are they subject to compensation. It
has been substantiated that the Protection Police of Ukraine is responsible only for damages
caused in certain ways (theft, robbery, etc.) and compensate only direct damage; the loss of profit
and non-pecuniary damage are not subject to compensation. By relying on the research, it has been
proved that full responsibility on the Protection Police would be an obstacle to the conclusion
of the Object Safeguarding Agreement. Conclusions. As Ukrainian law does not enshrine a standard
contract for the protection of the object, the parties are entitled to specify its terms on their own,
including the features of bringing the parties to responsibility in case of non-performance or
improper performance of the contract. The magnitude of the damage to be reimbursed is limited by
the amount of direct damage caused to the owner of the protected property. The limited liability
of the Protection Police is due to the impossibility of establishing full control over the protected
property, the risky nature of the contract, the transfer of the object under protection without prior
inspection of the property.

Key words: Object Safeguarding Agreement, Protection Police of Ukraine, improper performance,
damage, compensation, direct damage, non-pecuniary damage, loss of profit.

1. Introduction

According to Article 41 of the Constitution
of Ukraine (Law of Ukraine 1996), everyone
has the right to own, use and dispose his (her)
property, the results of his (her) intellectual,
creative activities. No one can be unlawfully
deprived of property rights. The right to private
property is inviolable.

© 0. Drozd, O. Basai, 2022

Thus, the protection of material values
of individuals and legal entities is one of the pri-
ority tasks of the State, which is implemented
within its competence by all its agencies, includ-
ing law enforcement ones. Indeed, according
to paragraph 20, Part 1, Article 23 of the Law
of Ukraine “On the National Police of Ukraine”
(Law of Ukraine 2015), the police protect indi-
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viduals and objects of private and communal
property on a contractual basis. To perform
this task, the Protection Police began its activ-
ities, which, following Article 13 of the above
Law, operates as part of the National Police
of Ukraine.

Therefore, the Protection Police is a terri-
torial body of the National Police of Ukraine,
which, in accordance with its tasks, protects
objects of State property, individuals and objects
of private law and communal property in cases
and in the manner prescribed by law.

Today, the Protection Police guard indi-
viduals and objects of the State, communal
and private property on a contractual basis. The
powers most inherent in the Protection Police
in the area of contractual relations can be high-
lighted by referring to Article 23 of the Law
of Ukraine “On the National Police of Ukraine”:

1) protection of objects of State property
in cases and in the manner prescribed by law
and other regulations, as well as participation in
the implementation of State protection (Para-
graph 19);

2) protection of individuals and the objects
of private and communal property on a contrac-
tual basis (Paragraph 20).

The Protection Police guard the prop-
erty of citizens and individuals on the basis
of an agreement concluded in accordance with
the requirements of the Civil Code of Ukraine
(Law of Ukraine 2003). Accordingly, the Pro-
tection Police will be held liable for breach
of contract. As the law does not currently
provide for standard contracts for the protec-
tion of objects, the parties have the right to
determine its terms, including the conditions
of bringing the parties to civil liability in case
of non-performance or improper performance
of the Object Safeguarding Agreement. Thus,
the parties to the contract establish the grounds
for civil liability, the amount of damages to be
reimbursed, the conditions of release from lia-
bility, etc. However, in order to prevent abuses
by either party and to properly protect the prop-
erty, it is necessary to determine the conditions
and the procedure for compensation of damage
caused by the Protection Police of Ukraine.

A set of foreign and domestic scholars have
devoted significant attention to the issues
of safeguarding agreement in their research
papers.

In particular, S. P. Dovbii (2013) carries
out in his work the legal analysis of theoret-
ical and practical issues that arise in con-
nection with the paid provision of prop-
erty protection services. The study defines
the scope of the contractual form of regulation
of the relations under investigation, compre-
hensively examines the civil law contract for
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the protection of property as a legal model
of behavior of participants in these relations,
which reflects their specifics and characteristics.
The author investigates the essence of the safe-
guarding agreement, its legal nature, its place
in the system of contract law and proposes his
own concept of the Safeguarding Agreement.
Attention is paid to the peculiarities of con-
cluding and executing this contract, as well as
the grounds and conditions of liability under
the agreement.

The aim of the study by M. A. Lytvy-
nova (2007) is to determine the legal nature
of the Safeguarding Agreement and clar-
ify the features of its conclusion, its content,
the peculiarities of execution and liability
of the parties to the contract. In addition,
the author analyses the issues of the legal sta-
tus of the organizations engaged in protection
activities.

The purpose of the research by A. M. Liniev
(2009) is to solve civil law problems arising
from the conclusion of the safeguarding agree-
ment, to create and justify a scientific basis for
the legitimate application of legal norms relat-
ing to the obligation to protect property.

0. V. Milkov (2007) carries out scientific
substantiation of the civil law nature of the Safe-
guarding Agreement, a scientific analysis of the-
oretical and practical problems that arise in
the performance of the agreement, develops
the proposals for the regulation of security rela-
tions, generalizes regulatory and doctrinal pro-
visions with regard to the safeguarding agree-
ment.

However, the issue of loss adjusting for
breach of Safeguarding Agreement received lit-
tle attention in the scientific literature, so this
problem will be the subject matter of our study.

The methodological basis of the study is
the dialectical method and other methods
and techniques of scientific knowledge. With
the help of the logical and semantic method
the conceptual apparatus was expanded (in
particular, the concepts of Safeguarding Agree-
ment, losses, direct damage, loss of profit,
non-pecuniary damage, etc.). Using the method
of analysis and synthesis, the characteristics
of the Safeguarding Agreement were deter-
mined and the grounds and conditions for
compensation of damages caused by the Pro-
tection Police for non-performance or improper
performance of the contract were established.
Using the hermeneutic method and normative
and dogmatic method, the provisions of the reg-
ulations governing compensation for damages
for non-performance or improper performance
of the Safeguarding Agreement (Civil Code
of Ukraine, Law of Ukraine “On Security Activ-
ities”, etc.) were studied. The statistical method
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was used in considering the Ukrainian jurispru-
dence on the issue under consideration, as well
as the case law of the European Court of Human
Rights.

2. Contracts for the provision of protec-
tion services

The contracts for the provision of services
for the protection of property and individ-
uals are concluded following the provisions
of the Civil Code of Ukraine (Law of Ukraine
2003). According to Article 978 of this legal act
under the contract of protection, the security
guard, which is a business entity, undertakes
to ensure the integrity of persons or property,
which are protected. Thus, based on the con-
tent of this article, there are two types of Safe-
guarding Agreement: the agreement on pro-
tection of an individual and the agreement on
the protection of property (Object Safeguard-
ing Agreement).

In accordance with  paragraph 4,
Article 1 of the Law “On the Security Activ-
ity” (Law of Ukraine, 2012) protection
of property is the activity on establishment
and practical implementation of security
measures aimed at ensuring the inviolability,
integrity of the owner and his (her) buildings,
structures, territories, waters, vehicles, cur-
rency values, securities and other movable
and immovable property, in order to prevent
and / or stop illegal actions against this prop-
erty, to preserve its physical condition, to termi-
nate unauthorized access to it.

Protection of an individual is the activity
on establishment and practical implementa-
tion of protection measures aimed at ensuring
the personal safety, life and health of an individ-
ual (group of individuals) by preventing the neg-
ative direct impact of factors (acts and omis-
sions) of illegal nature.

3. Specifics of the
of the Protection Police

The specifics of the responsibility of the Pro-
tection Police is manifested in the fact that they
are not responsible for all damages caused by
improper performance of the terms of the Object
Safeguarding Agreement, but only for those
caused in certain ways: theft by hacking locks,
windows , shop windows and fences; in other
ways as a result of failure to provide proper pro-
tection or as a result of non-compliance the pro-
cedure for export (import) of inventory kept
at the protected object; thefts committed as
a result of robbery or burglary; by destruction
or damage caused to property by third parties
who broke into the protected object, or because
of other reasons due to the fault of the officers
of the Protection Police (Abramov, 2001, p. 90).

In N. P. Voloshin’s opinion “the guard is lia-
ble only for stolen propertys; if the thieves dam-

responsibility

aged the property as a result of theft, the guard
is not responsible for these damages” (Voloshin,
1962, p.55).

Their views are shared by S. P. Dovbiy, who
believes that the mechanism of compensation for
damages under the Object Safeguarding Agree-
ment would be fairer to design not on the prin-
ciple of liability for the offense, but on the prin-
ciple of risk- sharing. In this case, it is possible
to expand the responsibility of the guard for
the accident, i.e. without taking into account
the guilt, but only in the case of property dam-
age caused by criminal encroachment (Dovbii,
2013, p. 88).

This point of view is criticized by
E. D. Sheshenin, who believes that such a state-
ment is contrary to the principles of civil liabil-
ity. The guard should be held accountable for
all damages caused by burglary. Establishment
of this rule will allow to use the civil and legal
form of protection of property in full (Shesh-
enin, 1964, p. 320).

Yu. P. Kosmin adheres to the opposite
point of view: “the failure to receive income
has a negative effect on the planned and finan-
cial indicators of the owner, on the amount
of contributions to premiums and other funds
of the enterprise. Therefore, the Object Safe-
guarding Agreement should be supplemented
with an indication that the losses to be reim-
bursed also include the income not received by
the owner. Full property liability, the potential
possibility of its application will be an important
incentive for the proper organization and imple-
mentation of protection of objects (Pidopry-
hora & Bobrova, 1997, p. 324).

In his turn, O. V. Milkov argues that liability
inany case arises only in the event of non-perfor-
mance orimproper performance of the obligation
to protect. The form of expression of non-per-
formance or improper performance depends on
the characteristics of the subject of a particular
contract, the content and specifics of the secu-
rity service provided under the contract. Based
on this, the specific method of inflicting dam-
ages under the Object Safeguarding Agreement
does not matter. The main thing is that the dam-
ages are in causal relationship with the non-per-
formance or improper performance the obliga-
tions under the agreement (Milkov, 2007, pp.
21 - 22).

We share the first point of view of scien-
tists and believe that the Protection Police
should compensate only for damage caused by
the theft of inventory items and other property
transferred to protection, during the protec-
tion of the object, committed by theft, robbery,
robbery, as a result of failure to ensure proper
protection. After all, Article 978 of the Civil
Code of Ukraine states that under a security
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contract, a security guard, which is a busi-
ness entity, undertakes to ensure the integrity
of an individual or property, which is protected.
The inviolability of property can be violated
by strangers entering the premises where it is
kept during the protection period by break-
ing, opening or destroying windows, doors
and other structures blocked by technical means
of alarm and committing the above illegal acts
as a result of improper performance of the Pro-
tection Police of their contractual obligations
(Panchenko 2017, 100).

4. Compensation for damages in case
of breach of the contractual obligation

In case of breach of the contractual obliga-
tion, there are legal consequences established by
the contract, including compensation for dam-
ages. According to the legislation of Ukraine,
losses are: direct damage and loss of profit
(Article 22 of the Civil Code of Ukraine). It
should be noted that only direct damage is sub-
ject to compensation under the Object Safe-
guarding Agreement; loss of profit, as a compo-
nent of losses, is not reimbursed.

This rule is universal and is of imperative
nature. Two views are expressed in the scien-
tific legal literature in this regard: some schol-
ars argue for limiting the amount of liability
of the Protection Police, while the others
propose to proceed from the general rule on
the full compensation of damages, i. e. not only
direct damage but also loss of profit should be
compensated. Thus, G. P. Chub understands
under the concept of loss the damage caused
by theft of property. In her opinion, the Protec-
tion Police is not liable for damage or destruc-
tion of property inside the guarded apartment,
and for losses caused to the owner by damage to
the premises. According to the author, the meth-
ods used to protect apartments do not prevent
the intrusion of outsiders. Therefore, the Pro-
tection Police cannot be blamed for damage to
property. Security alarms, by reporting the vio-
lation of the integrity of the protected object,
contribute to the detention of persons who
entered the object, and consequently — the theft
of property. Timely identification of these per-
sons provides an opportunity for the owner, in
case of damage to the apartment and property,
to sue the direct perpetrators of damage (Chub,
1973, pp. 13 — 14).

V. I. Smirnov does not agree with her
statement, because then the issue remains
unresolved: whom to sue in case of damage or
destruction of property, if the direct perpe-
trators of the damage are not detained due to
the fault of the guard? The scientist believes
that the Protection Police should compensate
the owner not only for damage caused by theft
due to their fault, but also for damage caused by
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damage or destruction of property in the apart-
ment, except for damaged doors and windows
blocked by alarm, because the operation
of the burglar alarm is connected with their
damage (Smirnov, 2001, pp. 139 — 140).

In practice, there is also a dual approach to
addressing this issue: some customers of security
services restrict the guard’s liability for dam-
ages by a certain amount, including the value
of stolen or damaged property, damaged inven-
tory, as well as the costs spent on the restoration
of damaged property, i.e. only by direct losses.
The others insist on the full financial liability
of the security guard.

However, according to S. P. Dovbiy,
the imposition of responsibility on the guard
in full will not contribute to the development
of this socially necessary sphere of services.
This will lead to the fact that when agreeing
on the terms of the contract, the security guard
will have to choose the most effective, but also
the most expensive method of protection to
minimize the level of risk. One way or another,
the guard has to form a kind of fund or to insure
their civil liability. In this case, the high cost
of the service may be an obstacle to the con-
clusion of the agreement. Secondly, it should
be borne in mind that the security service is
provided in respect of property that remains
in the possession of the owner (i.e. without
transferring it into the possession of the guard),
and therefore the guard is unable to establish
full control over it, and, consequently, to guar-
antee a positive result. Thirdly, the protection
of property is carried out, as a rule, without
prior inspection, description and assessment
of its value. The guard does not always have
information about the changes that have
occurred in the composition of the protected
property, although these changes can signifi-
cantly increase the risk of illegal encroachment,
and hence the need for additional protection
measures (Dovbii, 2004, p. 42).

In our opinion, in resolving this issue, it
will be sufficient to provide the parties with
the opportunity to envisage the penalty or oth-
erwise to define the limits of liability in case
of breach of an obligation in a particular Object
Safeguarding Agreement. In so doing, the rules
set out in Article 6 of the Civil Code of Ukraine
regarding the correlation of the acts of civil law
and the contract must be taken into account.

This point of view is also supported by
M. Litvinova, who believes that, as a general
rule, this type of contract is characterized by
limited liability of the security organization,
which is due to the following circumstances:
the inability to establish full control over
the protected property; risky nature of the con-
tract; transfer of the object under protection
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without prior inspection of the property kept
on the protected object. In connection with
the above, the full liability of the security
organization under the contract is possible only
if such liability is established in the agreement
itself (Litvinova, 2007, p. 16).

It should be noted that there is also a ten-
dency to deviate from the principle of full com-
pensation for damage towards the establish-
ment of maximum limits of property liability in
the legislation of Western European countries.
The main reason for this trend is that today many
economic activities are associated with the dan-
ger of causing severe losses, which far exceed
the financial capabilities of the entrepreneur.

5. Proving the amount of damage caused
to the customer of security services

Proving the amount of damage caused to
the customer of security services due to improper
performance of the terms of the Object Safe-
guarding Agreement is another problematic issue.
If the customer is a legal entity, the establishment
of the amount of damages can be carried out on
the basis of the following documents: the act
of inventory of property signed by the author-
ized representatives of the parties; informa-
tion on the book value of the stolen property
at the time of the accident; copies of the descrip-
tion of the property kept in the premises,
which was taken under protection; an act on
the opening of the protected premises, signed by
the authorized representatives of the parties; act
from the relevant police department on the initi-
ation of a criminal case on the fact of theft; set-off
act (compensation for damages at the expense
of the cost for security services provided).

But how to find out the magnitude
of the damage, if the customer of security
services is an individual, who cannot prove
the value of stolen or damaged property,
which was in the guarded apartment (private
house)? After all, only a few people keep checks
and receipts for all purchases, and some valua-
bles can be donated or bequeathed, so the victim
does not even imagine their approximate value.

Civil law enshrines the principle accord-
ing to which the burden of proving damages
caused by breach of obligation rests with
the creditor (Part 2, Article 623 of the Civil
Code of Ukraine). Therefore, the magnitude
of the damages caused by improper performance
of the Safeguarding Agreement is proved by
the customer of security services. If he (she) has
no evidence to support the scope of the claims,
the court has the right to deny the claim. There
is a situation when the fact of inflicting damages
is not in doubt, but there is no proper evidence
to confirm their magnitude, and therefore, it is
impossible to obtain adequate compensation for
these losses.

One of the options for resolving this
issue is found in paragraph 3, Article 7.4.3
of the “Principles of International Commercial
Contracts”, which states that where the mag-
nitude of the damage cannot be established
with a sufficient degree of certainty then, rather
than refuse any compensation or award nomi-
nal damages, the court is empowered to make
an equitable quantification of the harm sus-
tained (UNIDROIT, 2016).

According to most researchers, the guard
is liable to the customer for damages within
the value of the property assessed by the cus-
tomer at the conclusion of the contract. In this
case, the magnitude of the damage should be
confirmed by the relevant documents drawn up
involving the guard (Bychkova, 2014, p. 272).

A. Linev emphasizes that it is not a spe-
cific property but a certain room in which this
property is located is transferred under protec-
tion. Depending on its overall monetary value
and the percentage of the value of the stolen
(destroyed or damaged) the amount of compen-
sation should be determined. In other words,
compensation must be made in the amount
of the direct actual damage caused as a result
of improper performance of the contractual obli-
gations. Thus, the value of the property, which
is kept in the guarded objects, can vary signifi-
cantly in each case. In this regard, the content
of contracts concluded often includes a condi-
tion regarding the total value of the property
placed under protection, according to which
the amount of payments for protection services
may vary (Liniev, 2009, p. 18).

The value of stolen property from the prem-
ises of citizens is determined based on current
retail prices, taking into account depreciation
and amortization. Losses to be reimbursed
include the value of stolen or destroyed property,
the amount of reduction in the price of damaged
inventory, the costs incurred to restore damaged
property, the amount of stolen money, as well as
jewelry. At the same time, the guard’s liability
for stolen cash and jewelry made of precious
metal or stone is usually limited to ten and,
respectively, twenty times the minimum wage,
which should encourage the customer to store
valuables in specially adapted places (such as
bank or safes). The guard is also responsible for
the stolen antiques, but provided that the cus-
tomer gave him a notarized, compiled by com-
petent specialists, description and assessment
of the value of antiques at the time of conclud-
ing the contract.

In our opinion, the customer of security
services should independently or with the help
of third parties assess the property that will be
transferred for storage, and indicate its price in
the Object Safeguarding Agreement. The Pro-
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tection Police will be liable for non-performance
orimproper performance of the agreement within
this amount. This approach is the most applica-
ble in practice, because it allows the owner to
cover all or a part of direct losses and the amount
of loss profits in the event of damage.

However, as Ye. A. Kharytonov correctly
notes, the rule that the guard’s liability is lim-
ited by the value of the deposited property
specified in the relevant document does not
waive the right of the customer of security ser-
vices to insist on reimbursement of the value
of the guarded property above the assessment
specified in the document, if he (she) is able to
prove higher value of lost, missing or damaged
property (Kharytonov, 2007, p. 872).

It has been suggested in the scientific lit-
erature that when concluding an Object Safe-
guarding Agreement, in which the owner
of the property is an individual, the latter is
a weak party to the contract. In order to protect
his (her) property interests, it is necessary to
establish the rule, by which in case of non-per-
formance or improper performance of security
obligations and the fact of causing damage to
an individual, the amount of damage may be
determined by the court taking into account
the facts of the case (Litvinova, 2007, p. 16).

We believe that such a practice may exist in
the relevant legal relationship between an indi-
vidual and the Protection Police, as in some
cases the intangible value of the property to
the owner significantly exceeds its real value
and damage resulting from its theft or damage.
For example, a stolen painting that has been
passed down from generation to generation may
not have significant material value, but it can be
extremely pricey for its owner.

However, this rule should not apply to legal
entities, as the establishment of a legal entity
should be subject to the presumption of proper
training of its staff to participate in civil turn-
over. Therefore, conscientious legal entities
should independently calculate the amount
of their losses, while the absence of such a calcu-
lation should be classified as dishonesty.

6. The issue of compensation for non-pe-
cuniary damage

Theissue of compensation for non-pecuniary
damage caused to the customer by the Protec-
tion Police under the Safeguarding Agreement
is also important. As a general rule, a person
has the right to compensation for non-pecu-
niary damage caused as a result of a violation
of his (her) rights. A case-law study shows that
breach of any contractual obligation may give
rise to non-pecuniary damage in proceedings
before a court of first or appellate instance.

Unfortunately, the courts of cassation have
come to the opposite opinion: in case, in which
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compensation for non-pecuniary damage is not
directly enshrined in the agreement, and there
is no law providing for compensation of non-pe-
cuniary damage in the legal relationship
between the parties, the claim for compensation
for non-pecuniary damage should be denied.
The view of the Supreme Court of Ukraine on
the possibility of compensation for non-pe-
cuniary damage caused by non-performance
of an obligation arising from the contract is sim-
ilar (Supreme Court of Ukraine 2008).

At the same time, the possibility of compen-
sation for non-pecuniary damage for violations
of the terms of the contract are enshrined in arti-
cles 611, 700, 1076 of the Civil Code of Ukraine.
Based on the content of Article 611 of the Civil
Code of Ukraine in case of breach of obligation
there are legal consequences established by con-
tract or law, including compensation for damages
and non-pecuniary damage. Thus, today there is
a difference in opinions, both in the literature
and in practice on compensation for non-pecuni-
ary damage in cases of breach of contract.

Thecaselawofthe European Courtof Human
Rights significantly differs from the Ukrain-
ian one regarding this issue. As an example, let
us cite the Judgement of the European Court
of Human Rights in the case of “Novoseletsky
v. Ukraine” of 22 February 2005 (paragraphs 22,
76). According to this decision the ECHR was
“particularly struck by the fact that the court
rejected the applicant’s claim for damages, on
the ground that the law made no provision
for compensation in respect of non-pecuniary
damage in landlord-tenant disputes”. The indi-
cated determines the conditions of application
of Articles 23, 1167 of the Civil Code of Ukraine
and recognizes compensation for non-pecuni-
ary damage as a general method of protection,
regardless of the predictability of this right in
special laws.

However, nowadays non-pecuniary damage
caused by improper performance of the Object
Safeguarding Agreement by the Protection
Police is not compensated.

Finally, it should be noted that the damages
caused by improper performance of the obliga-
tions under the concluded civil law contracts by
the Protection Police of Ukraine are compen-
sated at the expense of the funds received from
the performance of these contracts.

7. Conclusions

Thus, currently the Ukrainian legislation
does not provide for standard Object Safeguard-
ing Agreement, and therefore the parties have
the right to determine its terms on their own,
including the grounds for bringing the parties
to responsibility in case of non-performance
or improper performance of this agreement,
the amount of compensation for damage caused
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by improper performance of contractual obliga-
tions, etc. In order to properly protect the rights
and interests of the parties to the Object Safe-
guarding Agreement, we have analyzed the cur-
rent legislation and case law in order to deter-
mine what types of harm and to what extent are
subject to compensation.

Besides, it has been substantiated that
the specifics of the responsibility of the Pro-
tection Police of Ukraine is that they are not
responsible for all damages caused by improper
performance of the terms of the Object Safe-
guarding Agreement, but only for those caused
in certain ways (theft, robbery, etc.).

It has been proved that the magnitude
of the damage to be reimbursed is limited
by the amount of direct damage caused to
the owner of the protected property; the loss

of profit and non-pecuniary damage are not
subject to compensation, unless specifically pro-
vided by contract or law. If, in addition to com-
pensation for damages, the parties to the con-
tract stipulate the payment of a penalty, it is
subject to recovery in full.

The limited liability of the Protection Police
is due to the impossibility of establishing full
control over the protected property, the risky
nature of the contract, the transfer of the object
under protection without prior inspection
of the property. Imposing full responsibility on
the Protection Police will lead to the choice
of the most effective but also the most expen-
sive method of protection in order to minimize
the risk of incurring the damages. In this case,
the high cost of the service may be an obstacle
to the conclusion of the agreement.
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BITITKOAYBAHH ITKOJU 3A IIOPYIIEHHA JOTOBOPY OXOPOHU
OB’EKTA (HA IPURJIAAI IIOJIIIII OXOPOHU YRPAIHI)

Awuoranis. Mema. MeToio cTaTTi € KOMIJIEKCHWI aHJTI3 INTAHHsT BIITKO/Ly BaHHs 30MTKIB 32 MOPYIIEH-
Hst IOTOBOPY OXOPOHU 00’€KTA TIOJIIIE OXOPOHH YKpaiHu. I3 11i€10 MeTOI0 OIPaIlbOBaHO HU3KY HOPMATHB-
HO-TIPABOBYIX aKTiB YKpPaiHH, [0 PETyJIOIOTH Ile MTUTaHHSI, a TAKOXK OCTiIZKEHO HAYKOBI Mpatli YKpaiHChKUX
Ta 3apyOKHUX BUeHUX 3 1iel npobiemarukit. Memoodu docaioxcenns. Y 0CIiKEHHI BUKOPUCTOBYIOTHCSI
3araJlbHOHAYKOBI Ta CIelialbHi MeTO/H I0pU/IMYHOI HayKHU, 30KpeMa: JialeKTHYHUN MeTO/, MeTO/l aHaIi3y
i CHHTE3Y, JIOTiKO-CeMaHTHYHUI METOJl, TePMEHEBTUYHUIT METOJl, HOPMATHUBHO-I0TMATHYHIIT METOI, CTa-
THCTUYHUH MeTo. Pe3yavmamu. Y pe3ymbsrati OCTIKeHHS BCTAHOBJIEHO, 10 Hapasi 3aKOHOJABCTBOM
Vkpainu He riepebadeHo TUIIOBOTO JI0TOBOPY PO OXOPOHY 00'EKTA, TOMY 3 METOIO HAJIEKHOTO 3aXUCTY TIPAB
Ta IHTepeciB CTOPiH 11bOTO IOTOBOPY MU ITPOAHAJI3yBa/Il YHMHHE 3aKOHOJABCTBO YKPAiHH Ta Cy/I0BY ITPAKTH-
Ky 3 TUM, a01 BUSHAYUTH, sIKi 30MTKU Ta B AKOMY 00csi31 iistraiots BiimkoaysarHio. OOGrpyHTOBaHO, 1110
HOJIIIis OXOPOHK YKpaiHy Hece BiNOBiaMbHICTD JIMIIe 32 30MTKH, 3aBAaHi MEBHIM YMHOM Ta BiAIIKOIO-
BYE JINIITE IPSAMY MIKOJLY; BTpadeHa BUI0/la Ta MOPAJIbHA 1ITKO/IA BIIIKO/YBAHHIO He MTi/yiaraioTs. Ha ocHoBi
[POBEIEHOTO JOCI/IPKEHHS JOBE/ICHO, 110 MOBHA Bi/NOBIAAIbHICTD 1101i1{i 0XOpoHU OyJia 6 HepelKoIo0
IUIsL YKJIAZIEHHST JI0TOBOPY 0X0poHH 00’ekTa. Bucnosxu. OcKinbKy yKpaiHChbKe 3aKOHOIABCTBO He Tepeifa-
YA€ TUMOBOTO JI0TOBOPY TIPO OXOPOHY 00’€KTa, CTOPOHH MAIOTh [PABO CAMOCTIIHO BU3HAYATH HOTO YMOBH,
B TOMY YMCJIi OCOOJIMBOCTI PUTSTHEHHST CTOPIH JI0 BIIOBIAAJILHOCTI y Pasi HeBUKOHAHHSI 00 HEHAJIEKHOTO
BUKOHAHHSI 1[bOTO JI0rOBOPY. P0O3Mip 1IKO/M, 110 TiUIsirae BiIIKOLYBAHHIO, 0OMEKYETHCS PO3MIPOM TIPsi-
MOI TIKO/IM, 3aIIO/IiSTHOT BIACHUKY MaiiHa, 1110 0XOpoHsieThest. OOMeKeHa BiIOBIa/IbHICTh O OXOPOHH
TOB’sI3aHa 3 HEMOMKJIMBICTIO BCTAHOBJIEHHS OBHOTO KOHTPOJIIO 32 OXOPOHIOBAHUM MAiiHOM, PU3MKOBAHUM
XapaKTepOM JI0rOBOPY, Tiepeiaueto 00'€KTa 1iji 0XOPOHY Ge3 MOIePeHbOTO OISy MaiiHa.

KimouoBi c;toBa: 10roBip 0X0poH# 00’€KTa, OISt OXOPOHH YKpaiHH, HeHAIeKHEe BUKOHAHHS, KO-
J1a, BI/IIKO/IYBaHHS, IPSIMa MIKO/Ia, MOPAJIbHA IIKO/IA, YITYIeHa BUTO/IA.
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ADAPTATION OF THE PRINCIPLE
OF SUBSIDIARITY IN WESTERN
AND EASTERN LEGAL SYSTEMS

Abstract. Purpose. The article is devoted to covering the essence and adaptation of the principle
of subsidiarity in socio-economic relations and administrative legal relations of subjects of various levels,
which were formed during the XX and XXI centuries, and how the gradual change in the role of the principle
of subsidiarity affected its further adaptation in various legal systems. Research methods. The work was carried
out on the basis of general scientific and special methods of scientific knowledge, including the comparative
legal method and analysis. Results. For a reasonable analysis of the possibility of adaption of the subsidiarity
principle in Western European and Eastern European legal systems, the main theoretical and legal approaches to
the definition of the concept of "principles of law" were generally considered through pre-grouping researchers
and members of the scientific community by territorial affiliation and political-legal systems, namely by dividing
them conventionally into "Western European” and "Eastern European”. In addition, taking into account that
the scientific approaches were considered starting from the XX century, the global formation of the opinion on
the principles of law in the totalitarian (Soviet) system, in comparison with the Western European opinion,
was analyzed as well. Based on the coverage of approaches to the definition of "principles of law", approaches
to the definition of the principle of subsidiarity were highlighted, but also in the present time, namely, within
the post-Soviet and European scientific space. Conclusions. Having familiarized with the theoretical and legal
approaches to the principles of law of the above-mentioned groups of scientists in the Soviet and European
scientific communities, it was possible to conclude that the adaptation of the principle of subsidiarity, as
amodern principle of law (administrative), to totalitarian regimes or systems with a high level of centralization
of powers would be challenging, if not impossible. After all, the content of the principle of subsidiarity, without
distorting its genesis and high social orientation which was formed by the Catholic Church, is directed precisely
to decentralization and expansion of powers and independence of subordinate subjects of the system, which is
difficult to allow under totalitarian power. Bringing up the relevant issue, the article emphasizes the importance
of understanding historically determined processes and their impact on socio-economic relations in society and,
as a result, the possibility of adapting certain principles in modern legal systems.

Key words: principle of subsidiarity, principles of law, content of principle, legal approaches, historical
aspect, adaptation.

1. Introduction

The study of the role and character of a cer-
tain principle within a specific field or institu-
tion of law requires a preliminary understanding
of theoretical and legal approaches to the cat-
egory of "principles of law", which can signifi-
cantly help in revealing its essence and appli-
cation or existence in particular states, political
regimes, or other systems. Based on the above,
we consider it appropriate to analyze the concept
of the principle of subsidiarity and its definition
by highlighting the main theoretical and legal

© V. Yefimenko, 2022

approaches to it, and then identifying the main
approaches to the definition of the "principle
of law" available in Western European and East-
ern European legal doctrines of the last cen-
tury. The latter will help to assume the possi-
bility of application and further development
of the principle of subsidiarity in the Western
European and post-Soviet space. To this date,
the principle of subsidiarity is still poorly ana-
lyzed from different points by domestic legal
researchers and lawyers. The principle of subsid-
iarity was a subject of analysis of such research-
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ers as Hrytsiak I.A., Matseliuh I.A., Pukhtetska
A.A., and others. However, most of attention
was paid to the history of the principle or its use
within separate modern systems. Thus, it can
be said that its functional features or the basic
reasons of its functioning within different legal
systems remain uncovered. For the above-men-
tioned purpose, different scientific methods were
used. The induction method was used to gener-
alize the main characteristics that could unite
the positions of the representatives of the legal
doctrines that we study in the research. Among
the specialized legal methods, the comparative
legal analysis of Western European and Eastern
European legal doctrines was used to find some
common and distinctive features to identify
the different approaches to the principle within
the mentioned doctrines. In addition, the retro-
spective method was used to analyze the genesis
and the evolution of the principle of subsidiarity
which has been forming during the XX and XXI
centuries in western and eastern Europe.

2. Basic provisions of the principle of sub-
sidiarity.

By applying a comprehensive approach to
solving the problem, we consider it necessary
to preliminarily highlight the approaches to
defining the principle of subsidiarity itself, tak-
ing into account the work of Western European
and Eastern European scientists. Moreover, it is
worth noting the non-legal genesis of the prin-
ciple of subsidiarity.

Thus, speaking about the previous
and non-legal origin of the principle of subsid-
iarity, it is essential to mention the Catholic
Church. For the first time, the idea of subsidiar-
ity was elucidated in the doctrine of the Cath-
olic Church at the end of the XIX century,
which was formulated by the German politician
Wilhelm Immanuel von Kettler. After Kettler,
the importance of the principle of subsidiarity
as a component of the social state was developed
and emphasized by the Popes. For example,
Pope Pius XII in his Decree of 1946 criticized
the totalitarian regime, including communism,
and emphasized that the studied principle
should eliminate the possibility of arbitrary
intervention of the state in the private sphere
of a person's life without necessity, and there-
fore, be an integral part of any kind of social
activity of a person. Later, in the second half
of the XX century, Pope John XXIII developed
the idea of applying the principle of subsidiarity
in public administration. In this case, according
to the principle, it was assumed that the politi-
cal leadership or the state power would provide
greater freedom for independent activity, deci-
sion-making by institutions, groups, and associ-
ations with the aim of achieving the public good
(Matseliuh, 2020, pp.7-8).
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Speaking about modern approaches to
understanding the principle of subsidiar-
ity, developed by representatives of Western
and Eastern legal doctrine, it is important to
pay attention to several main approaches.

The principle of subsidiarity can be seen as
an "ethical principle" related to the social doc-
trine of the Catholic Church mentioned above.
It provides that the main purpose of the prin-
ciple is to allow smaller groups of people to be
recognized by larger, more powerful groups
(Linnan, 1989, p. 403).

The principle of subsidiarity is also actively
used in modern international systems, includ-
ing the system of protection of human rights
and freedoms of the Council of Europe. The
so-called "judicial subsidiarity" determines
the relations of the national and supranational
levels and is related to the process of "indirect
regulation” or "indirect influence" of a higher
subject on a lower one within the scope
of the European Convention on Human Rights,
which takes place between the contracting par-
ties, signatories of the Convention, and the force
of the decisions of the Strasbourg Court regard-
ing them that combines the principle’s legal
judicial nature (Cassese, 2015, p. 14). Within
the same approach, the principle of subsidiar-
ity acts as an integral part of argumentation
and proof when considering conflicts regarding
human rights violations before international or
regional supranational courts, namely, in terms
of gathering evidence and preliminary settle-
ment of the issue at the national level (Besson,
2016, p. 69).

In addition, there is another so-called
"sociological" approach to the principle
of subsidiarity. According to this approach,
the principle harmonizes the interests of sub-
jects and combines natural human rights with
public interests, and also helps establish author-
ity between institutions, private individuals or
other subjects within a particular state (Kon-
dratiene, 2012, p. 53). Following the principle,
each social and political group should help
smaller groups or more local groups, so that
the latter have the opportunity to achieve their
respective goals, but not transfer these tasks to
themselves by usurping the full power (Carozza,
2003, p. 38).

Modern  Ukrainian  scientists — mark
a "political-legal" approach, which distin-
guishes between two dimensions - positive
and negative. In a negative sense, the state or
public institution is prohibited from interfer-
ing in the relations of institutions or groups
of alower level or other subjects, where they can
independently solve a problem using economic
and effective methods. If we refer to the posi-
tive aspect, in vertical or horizontal relations,
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a higher-level institution supports lower-level
subjects and helps to solve their problems, as
it is common for the system of the European
Union and the system of the European Conven-
tion on Human Rights (Karabin, 2014, p. 61).

It should be mentioned that within
Ukrainian legal doctrine, attention is also paid
to the principle in the system of international
organizations and regional supranational enti-
ties, for example, in the system of the Euro-
pean Union. Currently, there is a tendency
to consider the principle of subsidiarity in
the list of such principles as decentralization
and deconcentration, which aims to regulate
competences between regional and local levels
of administration in the European Commu-
nity, setting the goals and functions of institu-
tions as a defining feature of the principle. Such
an approach to the principle can be defined as
"functional"; it focuses exclusively on the reg-
ulatory influence on the distribution of com-
petences between subjects of different levels
(Hrytsiak, 2006, p. 16).

In addition to the approach, which regards
the principle of subsidiarity in the same manner
as the principles of decentralization and decon-
centration, Nepomnyachchy O. M., together
with his colleagues, determines that the pro-
cesses of decentralization are aimed not only
at financial or any support of local initiatives
and projects but, first of all, at the formation
of a liability system of the communities for
ensuring their own socio-economic develop-
ment. (Nepomnyashchyy, Marusheva, Med-
vedchuk, Lahunova, Kislov, 2021, p. 91). Thus,
decentralization complements subsidiarity in
terms of the responsibility of the subordinate
entities for solving their local issues inde-
pendently, which should be an integral part
of the autonomy granted to them in solving such
issues. Subsidiarity complements decentraliza-
tion in the aspect of the possibility of applying
for financial or resource support to superior
subjects only in the case when their local prob-
lems or issues cannot be solved by them inde-
pendently, efficiently and with sufficient saving
of resources.

Thus, in the Western legal doctrine,
the principle of subsidiarity has been actively
developing for half a century and finds its prac-
tical application in the work of institutions
within the states and also at the international
level, as evidenced by the bulk of approaches
and opinions considered. Within Ukrainian
scientific space, interest in the principle is still
at its initial stage, as far as there are only few rel-
evant scientific works, although the prospects
for its conceptual understanding and practi-
cal application, as demonstrated by Western
lawyers, are quite broad. On the other hand,

the principles of decentralization and decon-
centration, which are inextricably linked with
administrative reform in Ukraine, attract con-
siderable attention in modern domestic science.
The study of the latter, in turn, opens the door
to the gradual understanding of the principle
of subsidiarity.

3. Approaches to the definition of the con-
cept of "principles of law" among Western
and Eastern European scientists.

Since in the modern scientific commu-
nity the principle of subsidiarity, accord-
ing to the "functional” and "political-legal"
approaches, is related to the implementation
of administrative regulation of social relations
between the competences of subjects of differ-
ent levels, it will be fully justified to attribute
the principle of subsidiarity to the principles
of administrative law, and therefore, to the prin-
ciples of law.

Further to this topic, we propose to con-
sider more comprehensively the approaches
to the definition of the concept of "principles
of law", which was formed in the legal doc-
trine of the last century, in order to determine
the possibility of applying and developing
the principle of subsidiarity in Western Euro-
pean and post-Soviet countries. This category is
also characterized by various approaches to its
interpretation.

Starting from the historically conditioned
post-revolutionary Soviet period, it is worth
starting from the position of the positivist
approach to the "principles of law" advocated
by Yavych L.S., Yershov V.V, and Kornev
VN. According to this approach, the principles
of law appear as certain theoretical ideas, nor-
mative and guiding provisions to various types
of human activity. The principles of law are
determined and specified in the content of legal
norms. They are objectively determined by cer-
tain material conditions of society's existence
and guide the entire mechanism of legal regu-
lation of social relations (Yavich, 1967, p. 64).
The principles of law become a reference point
for the legislative activity of state authorities
regarding their concretization through the cre-
ation of specific norms, as a result, the principles
of law act as independent regulators of social
relations together with the norms of law. More-
over, the principles are obligations established
by law and addressed to subjects of law-making
and law-enforcement activities, which involve
taking specific actions to ensure and implement
some legal values (Korneyv, 2018, p. 69).

In addition to the positivist approach, there
was also an "ideological" one. It states that
the category "principles of law" should belong
to the sphere of human legal consciousness,
legal ideology and science, which is due to
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their fundamental importance for the forma-
tion of a certain human worldview. Thus, Alek-
seev S.S. believed that their existence is always
driven by the economic and socio-political sys-
tem, and, accordingly, they exist in law itself
and are a phenomenon of an ideological nature
(Alekseev, 1972, pp. 102-105).

Mr. Smirnov underlines that the principles
of law find expression in the creation of relevant
guiding provisions, the conscious desire of peo-
pletodirect their behaviorin line with the trends
and objective laws of the development of society
as a whole, as well as its individual social phe-
nomena, which include both the economy with
politics and the norms of morality with human
rights (Smirnov, 1977, p. 11).

Another approach that was formed
at the time of the ideological approach was also
a "normativist" approach. According to the lat-
ter, the principles of law are universally binding,
formally defined and established provisions by
the state (Lukasheva, 1973, pp. 94-95).

After paying attention to the scientists
of the Soviet period and gradually moving
to the study of the development of the con-
cept of the principles of law, it will be logical
and expedient to draw attention to the positions
of modern domestic scientists. After Ukraine
gained independence together with the collapse
of the Soviet Union and liberation from the views
imposed by the ruling party, the scientific com-
munity received the opportunity and impetus
to express those scientific positions that went
beyond the previous ideology.

The most  generalized understand-
ing of the principles is given in the work
of Boyaryntseva M. A., who has relied on
the positions of such scientists as Kopeichi-
kov V. V. and Sumina V.O. Thus, the principles
of law are considered as basic positions, fun-
damental ideas characterized by universality,
general significance, higher imperativeness,
and reflect the most essential provisions of law
(Boiaryntseva, 2015, p. 116).

Mr. Pohrebnyak focuses on various scientific
categories in their connection with principles
and demonstrates their interdependence. He
calls the term "idea" the genetic aspect of prin-
ciples and emphasizes their intellectual-spir-
itual character. Mr. Pohrebnyak justifies this
statement by the fact that the basis of the for-
mation of principles is the intellectual process
of a person's understanding of the world fixed
in thought, which gives principles the character
of universality, fundamentality, self-sufficiency
for a certain historical period and sets certain
principles for further development and move-
ment (Pohrebnyak, 2008, p. 240).

Another way of looking at the category
of principle of law is to look through the prism
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of its “nature of requirement”. Mr. Dvorkin
considers the principles of law as requirements,
imperatives for people who observe them or
have obligations to observe them in connection
with legal relations in which they act as a party
to justice or other moral dimensions without
observing or understanding which these prin-
ciples cannot function (Dvorkin, 2000, p. 519).

Administrative law scientist Sharaya
A. A. combines most of the previously men-
tioned aspects of principles from separate defi-
nitions and from various scientists and stresses
that principles are the basic, initial provisions
of any theory or teaching, the basic principles
of explanations and instructions, which are
characterized by universality, general signif-
icance, higher imperative, and reflect essen-
tial provisions of theory, teaching, science,
legal system, state system, etc. In addition to
the given definition, the scientist underlines
that the principles are characterized by such
a property as an abstract reflection of the laws
of social reality, which determines their role in
the system of a large number of phenomena. In
addition, Sharaya A. A. defines the principles
as the source of many phenomena, processes,
and conclusions are related to them as an action
to a cause (real principle) or as consequences to
a basis (ideal principle). (Sharaya, 2016, p. 206).

Going forward, having previously paid
attention to the research of scientists of east-
ern Europe during the last century and up to
the present, we will move on to the representa-
tives of the scientific community of the Western
legal doctrine.

Mr. Palombella states that the principles
of law refer to the sources of law. They have
found wide application in the precedent law
of judicial bodies both at the national level
of the countries of the Anglo-American legal
system and in international law, including by
the UN court. In this field, the principles of law,
acting as a source of law, are used to provide offi-
cial judicial interpretation of norms and rules
of laws and by-laws or to provide legal justifi-
cation for a specific decision (Palombella, 2015,
pp. 3-4).

Jordan Daci and Joseph Esser describe
the principles of law as the abstract rules that
do not regulate the behavior of the subjects
of legal relations directly (indirect influence),
as opposed to the legal norms expressed in leg-
islative acts (direct influence). The principles
are implemented by acting as a foundation
and basis for the introduction of specific pre-
scriptions in the content of legal norms based
on them. Principles of law appear as a form
of expression of points of view or as a proposal
to act in a certain way, but they do not specify
the way to do so, nor do they indicate a specific
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way of solving a particular issue. Such a task
relies on legal norms, which specify legal cases
regarding the implementation of legal principles
(Esser, 1956, p. 51).

Mr. Kornev mentions the position of Robert
Alexy, who also resorts to comparative analysis.
According to Mr. Alexy, aruleisanorm that pro-
vides for a specific form of behavior under spe-
cific circumstances, the breach of which casues
specific consequences, which is also called sub-
sumption, and in the legal field it is known as
the qualification of the norm, which was already
mentioned in the positions of scientists above.
By relying on this provision, the scientist calls
the principles of law norms that do not provide
for specific and detailed forms of behavior under
specific conditions, and are not characterized
by the onset of consequences. Mr. Alexy con-
cludes that the rules (legal norms), following
his understanding, have the same binding force
for the subjects in respect of which their appli-
cation is possible. The principles of law, in turn,
are characterized by their optimization. In other
words, they have the so-called "weight" of dif-
ferent levels, are not universally binding, but are
applied as necessary, actual possibility, with cer-
tain legal tools, etc., which indicates their "opti-
mization" nature (Kornev, 2018, p. 67).

It can be seen that according to
the results of our review of the positions of sci-
entists and lawyers, certain trends and signs are
observed that are common to Western legal doc-
trine and Eastern (Soviet and post-Soviet) legal
doctrine.

For example, scientists of the Soviet period
endowed the principles of law with an ideologi-
cal character, claiming that they were the basis
of people's conscious desire to establish certain
material conditions for the existence of society
and the regulation of social relations. In addi-
tion, positivist and normativist approaches
gained considerable popularity, seeing the nor-
mative nature of the principles of law and their
definition, establishment and consolidation
directly by the state.

Among the group of domestic scientists
of independent Ukraine, there is the privilege
of the approach according to which the princi-
ples of law are perceived as the basic principles,
original ideas, provisions that have the char-
acter of universality, flexibility, imperative-
ness and reflect the most essential provisions
of the law, and do not come purely from imper-
ative imposition and establishment by the state
by the authorities, indicating that the principles
of law are the highest category.

If we analyze the positions of the represent-
atives of the group of foreign scientists, then
the issue of studying the relationship between
the principles of law, legal norms and rules is

becoming relevant nowadays. A few studies are
devoted to such a broad category, but those that
exist deal with comparative analysis of other
categories.

4. Conclusions.

Therefore, it can be seen that the repre-
sentatives of the Western scientific commu-
nity, in their legal adaptation, carefully treated
the original essence of the principle of subsidi-
arity, namely, its representation in the Catho-
lic social doctrine. After all, its nature was not
in any way distorted or turned in the other
direction within the countries of a democratic
orientation, and its content remains the provi-
sion of a wide opportunity for the achievement
of goals by lower subjects independently, as well
as providing them with support in this by higher
subjects only in case of urgent need. Moreover,
in the Western world, this principle was incor-
porated in different systems, where it would be
relevant. That is why research and development
of it continue to this day.

At the same time, against the back-
ground of the development in the XX century
of the systems of political power that were new
for humanity, which provided for an extremely
high level of control over all spheres of citizens'
lives, the concept of the principle of subsidiar-
ity was added to the concept of its belonging to
the social state, without which it cannot exist
and presupposes freedom and independence in
the actions of the citizens of such a state from
the total control of the government, which
would not be adapted in any way in totalitarian
regimes.

As a result, this principle did not receive
recognition and even attention during the years
of the Soviet Union, because the principle tends
to the opposite - decentralization and a greater
distribution of powers between subjects of dif-
ferent levels, giving subordinates more freedom
and independence in making decisions on local
issues.

However, Eastern European scientists
showed some interest in it after the Soviet
period, taking into account the western trend
and the European integration process of already
independent Ukraine.

It can be concluded that the relevance
of adaptation and application of the principle
of subsidiarity remains to this day. The eastern
post-Soviet countries, where power remains
at the high centralized level, will not be able
to effectively apply and introduce it into their
system. Although, the effectiveness and posi-
tive impact of the principle of subsidiarity when
applied to the social well-being of society has
been proven by Western countries for more than
seventy years, and will be proven and developed
in the future even more.
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AAIITAIA TPUHITUAITY CYBCUAIAPHOCTI
B 3AXT/IHUX TA CXITHUX ITPABOBUX CUCTEMAX

Anoranis. Mema. CtaTTsi IpUCBsTYeHa BUCBITIEHHIO MUTAHHS 3HAYEHHS Ta 3aCTOCYBAHHST IPUHIIN-
1y cyOCHIIapHOCTI B COIiaIbHO-€KOHOMIUHUX BIJHOCHHAX Ta YIIPABJIIHCHKKX IIPABOBIIHOCKHAX CY('€KTIB
PI3HOTO PiBH4, SAKI CKJIQMAJINCS MPOTATOM ABAIIATOrO Ta ABAAIATH IEPIIOTO CTOJITTS, a TaKOXK SK
MOCTYTOBA 3MiHa POJI TIPUHITAITY CyOCHAIAPHOCTI BIIMBAJA Ha HOTO MOCTYTIOBY aallTalliio B pi3HOMa-
HITHUX NIPaBOBUX cucteMax. Memoou docaidxcenns. Pobora poBe/ieHa Ha T1iCTaBi 3aralbHOHAYKOBIX
Ta CIIeliaIbHUX METO/[iB HAyKOBOTO Ii3HAHHSI, B TOMY YUCJIi TOPIBHAJIBLHO-IIPABOBOTO METO/Iy Ta aHaJIi3y.
Pesyavmamu. [0 TOIHIBHOTO aHAI3y MOKINBOCTI afanTallii TpUHIMMITY CyOCHIIapHOCTI y 3aXiIHOEB-
POIEHChKIX Ta CXIIHOEBPONEHCHKUX MPABOBUX CHUCTEMaX 0YJIO POIJISIHYTO OCHOBHI TEOPETHKO-IIPABO-
BI MiIX0/N 10 BU3HAYECHHS HOHATTS <IPUHIMITN IIPaBay 3arajioM, MOIEPEIHbO IPYIYIOUH JOCJi/HUKIB
Ta YIeHiB HayKOBOI CHIJIBHOTH 3a TEPUTOPIAJIbHOIO IIPUHAJIEKHICTIO Ta TIOJITHKO-TIPABOBOIO CHCTEMOIO,
a caMe PO3/IMBINY iX Ha YMOBHO «3aXiTHOEBPOMEHCHKIX» Ta «CXiTHOEBPOMEHCHKIX». TaKkosk, BpaxoBy-
04U, [0 PO3IJIAHYTI MIJXOAM POZTISAAIUCH IIOYMHAKYH 3 JBAISATOrO CTOJITTSL, GYJI0 POSIISIHYTO TJI0-
GasbHe (hopMyBaHHS JLYMKH PO MPUHIAIIN TPaBa B TOTaMiTapHiil (paAaHChKiil) cucTeMi, y MOpiBHSAHHI i3
3axiHOEBPOTIEHichKOT0 yMKoio. Ha mizcTaBi BUCBITICHHS TTi/IXO/IB 10 BU3HAUCHHS <ITPUHITHIIIB TIpaBas
Oy/IM BUCBITJIEHI TAXOAM 0 BU3HAYEHHS MPUHIUIY CyOCUAIAPHOCTI, ajie B CbOTOAEHHI, Y TOCTPaIsiH-
CHKOMY Ta EBPOIIEICHKOMY HayKOBOMY TpocTopi. Bucnoexu. Ha mifcraBi o3naiioMIeHHs 3 TEOPETUKO-
MIPaBOBUMH TIi/IXO/IAMU JI0 TIPUHIUIIIB MIPaBa BUIE3a3HAYECHUX IPYIT BUCHUX Y PAJTHCBKII Ta €BpOIIEii-
CHKill HAyKOBUX CIIJIbHOTAaX MOKHA OYJ10 3pOOUTH BUCHOBOK, IO aflanTallis IMPUHIKIY CyOCuiapHoCTi,
SIK Cy4acHOTO TIPUHITKITY TpaBa (aAMiHICTPaTHBHOT0), 10 TOTAMITAPHUX PEKUMIB a00 CHCTEM i3 BHCOKIM
piBHeM teHTpasizanii Baagu Oymna 6 mpobieMaTHUHOM, SKIO 6 He HEMOKJINBOK. AJKe 3MICT IPUHIUITY
cy6CrIiapHOCT, He CIIOTBOPIOIOYH #10r0 reHe3 i BUCOKOI ColiaabHOi HarpaBieHocCTi, mo OyJa copmoBa-
Ha I1[e KaTOJUI[BKOIO [IEPKBOIO, HATIPABJIEHO sIK pa3 y OiK JelleHTpasisallii Ta pO3UIMPEHHs MOBHOBAKEHD
i caMOCTIfTHOCT] HIKIECTOSATINX CYyO €KTIB CHCTEMH, IO BaKKO OMYCTUTH TIPU ToTamitapHiit Baazi. Iliz-
HIMAIOYM 3a3Ha4YeHe MUTAHHS, CTATTsI HATOJIOIIYE Ha BaKJIMBOCTI PO3YMIHHS iCTOPHYHO-0OYMOBJICHUX
MIPOIIEeCiB Ta iX BIUIMBY Ha COIiabHO-eKOHOMIYHi Bi/IHOCHHU B CYCITJIBCTBI Ta, SIK Pe3yJIbTaT, Ha MOKJIU-
BICTP IaNTaIlii TUX YN {HITNX TPUHIIUIIIB Y CYJaCHUX TIPABOBUX CUCTEMAX.

Kiouosi cioBa: npuHiun cyOCHaiapHOCT], MPUHIMIK TIPABa, 3MIiCT IPUHIUILY, IPABOBI MiAXO0/H,
iCTOPUYHMII ACTIEKT, a[aTlTaIlisl.

The article was submitted 20.07.2022

The article was revised 10.08.2022
The article was accepted 30.08.2022

43



5/2022
ADMINISTRATIVE LAW AND PROCESS

UDC 3429
DOIT https://doi.org/10.32849,/2663-5313/2022.5.07

Iryna Zaroona,

Researcher at the Department of Special Transport of the Research Laboratory of Special Transport and
Uniforms, State Research Institute of the Ministry of Internal Affairs of Ukraine, 4a, Yeohen Hutsalo
Lane, Kyiv, Ukraine, postal code 01011, Zarovna_Iryna@ukr.net

ORCID: orcid.org/0000-0003-3616-7235

Zarovna, Iryna (2022). Activities of the State Migration Service of Ukraine relating to
immigration. Entrepreneurship, Economy and Law, 5, 44-50, doi: https://doi.org/10.32849/
2663-5313,/2022.5.07

ACTIVITIES OF THE STATE MIGRATION SERVICE
OF UKRAINE RELATING TO IMMIGRATION

Abstract. Purpose. The purpose of the article is to elucidate administrative procedures of the State
Migration Service of Ukraine relating to immigration. Results. The article characterises administrative
procedures of the State Migration Service relating to immigration. It is noted that the Law of Ukraine
“On Immigration” defines the categories of immigrants for which a quota is established. The main
indicators of the quota are, firstly, an analysis of the immigration process in the previous calendar year;
secondly, the need to limit as far as possible the immigration quota to Ukraine for foreigners and stateless
persons from the countries of origin of a large number of illegal migrants. The list of the latter is envisaged
by the Ministry of Foreign Affairs of Ukraine. It is determined that the administrative procedures
of the State Migration Service relating to immigration constitute the procedure defined by law for
considering administrative cases by the State Migration Service of Ukraine, for taking the appropriate
decision on granting, refusing to grant, as well as for revoking the immigration permit in order to
ensure rights, freedoms and legitimate interests of foreigners and stateless persons. It is marked that
administrative procedures relating to immigration performed by the State Migration Service, its
territorial bodies and units include the case formation, verification of the grounds and legality of the stay
of immigrants in Ukraine, verification that the documents provided are original and their conformity with
the requirements of the legislation, depending on the category of immigrants, organisation of the decision-
making on the granting of an immigration permit, refusal to grant an immigration permit, revocation
of an immigration permit and issuance of copies of these decisions to the persons to whom they relate;
organisation of issuance and withdrawal of a residence permit in cases provided for by law; maintenance
of records of persons, applicants and persons who have been granted an immigration permit. Conclusions.
It is concluded that administrative procedures relating to immigration should be improved by shifting
priorities in the activities of the State Migration Service in respect of forecasting migration risks, ensuring
timely response to potential threats, regulating effective cooperation between the State Migration Service
and other State bodies to prevent illegal migration, further simplifying the provision of administrative
immigration services on migration amnesty as an effective tool of migration policy.

Key words: State Migration Service, administrative procedure, immigration, immigration quota,
immigration permit, administrative and judicial appeal.

1. Introduction

Migration is a wide-ranging concept, which
means different types of mass migration to
a temporary or permanent place of residence.
In the context of globalisation, such processes
have reached irresistible proportions. For exam-
ple,in 2001, 101.7 thousand immigrants lived in
the territory of Ukraine. In 2002, figures were
106.4 thousand, in 2003 - 108.5 thousand, in
2004 - 119.2 thousand, in 2005 - 128.1 thou-
sand, in 2006 - 149.4 thousand, in 2007 - 165
thousand, in 2012 - 233 thousand, in 2013 - 250
thousand people, in 2014 - 253 thousand peo-
ple, in 2015 - 250 thousand people, at the end

44

of 2016 - 252.5 thousand people, in 2017 - 264.7
thousand people, in 2017 - 264.7 thousand peo-
ple and in 2018 - 276.4 thousand people from
more than 250 countries of the world, which is
0.62% of the total population of Ukraine (State
Migration Service of Ukraine: Migration Pro-
file of Ukraine, 2018: 63).

For a particular country, two types are
distinguished: immigration, that is, the entry
of foreigners into the State, and emigration,
that is, the departure from the country. Studies
by many administrative law experts are devoted
to the peculiarities of administrative and legal
regulatory mechanism of migration policy
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and migration processes in general. At the same
time, no scientific development of legal regu-
latory framework for the activities of the SMS
relating to immigration and emigration exist.

It should be noted that administrative
procedures have been and remain the subject
of scientific interest by domestic and foreign
administrative scientists such as: V. Averi-
anov, D. Bakhrakh, Yu. Bytiak, O. Bandurka,
V. Harashchuk, I. Holosnichenko, M. Dzha-
farova, Ye. Demskyi, T. Kolomoiets, A. Kom-
ziuk, O. Lahoda, Ye. Leheza, H. Pysarenko,
V. Tymoshchuk, V. Shkarupa, etc. In the field
of state migration policy, this concept has been
studied in the works by such scientists as:
0. Vlasenko, S. Mosondz, V. Olefir, Ya. Poiedy-
nok, N. Tyndyk, and others.

The purpose of the article is to cover admin-
istrative procedures of the State Migration Ser-
vice of Ukraine relating to immigration.

2. Legal and regulatory framework for
migration

Immigration, according to the literature, is
defined, inter alia, as the entry of foreigners into
a country for permanent residence (Bilodid,
1973:20); the process by which foreigners come
to the country for further settlement and resi-
dence (Holubovska, Leuta, 2015: 11); the act
by which a person establishes his or her resi-
dence in the territory of an EU Member State
for a period of at least twelve months, or with
intent for the duration thereof, having previ-
ous residence in another EU Member State or
a third country (Sadova, 2018: 80).

According to Law 2491-I11 of Ukraine “On
Immigration” as of June 07, 2001, immigration
is the entry of foreign nationals and stateless
persons to Ukraine for permanent residence or
continuation of their stay in Ukraine, accord-
ing to legislatively established procedures (Law
of Ukraine on Immigration, 2001). There-
fore, the main characteristics of immigration
should include: 1) the entry into the country;
2) the regulatory mechanism; 3) the change
of the legal status of the newcomer; 4) the tem-
porary or permanent residence.

Issues of immigration at the legislative level
are regulated by Law 2491-I11 of Ukraine “On
Immigration” of June 07, 2001, which deter-
mines the conditions and procedure for immi-
gration of foreigners and stateless persons to
Ukraine, in particular the powers of the SMS
of Ukraine relating to immigration. For exam-
ple, the Law provides for that the actors, in
charge of enforcing immigration legislation, are
the Cabinet of Ministers of Ukraine, the cen-
tral executive body, which makes public policy
on migration (immigration and emigration),
including countering illegal immigration (ille-
gal) migration, citizenship, registration of indi-

viduals, refugees and other categories defined
by law, diplomatic missions and consular offices
of Ukraine.

The SMS of Ukraine has the following
powers: 1) to receive applications on issuance
of immigration permits, accompanied by docu-
ments, specified in Law, from individuals, stay-
ing in Ukraine legally; 2) to check, whether
the documents, submitted for issuance of immi-
gration permits are duly made, check compli-
ance with the due requirements, necessary for
issuance of these permits and absence of reasons
to reject issuance of these permits; 3) to make
decisions to issue immigration permits, to reject
to issue immigration permits, to withdraw
immigration permits and issue copies of these
decisions to the persons involved; 4) to issue
and withdraw permanent residence permits
in cases, stipulated by Law; 5) to register per-
sons, who submitted applications on issuance
of immigration permits and persons, who have
been granted these permits (Law of Ukraine on
Immigration, 2001).

According to this Law, the immigration per-
mit is granted within the limits of the immigra-
tion quota, which is defined by the legislator as
the highest possible number of foreign nationals
or stateless persons, who may be granted per-
mission for immigration within a calendar year;
the immigration permit is a decision, permitting
immigration of a foreigner or a stateless person
(Law of Ukraine on Immigration, 2001). The
immigration quota is determined annually by
the CMU and issued by order. The immigration
quota is formed in accordance with the propos-
als of the central and local executive authorities
on a regional basis.

Proposals to the State Migration Service
regarding the establishment of the immigration
quota for the next calendar year are submitted
by the Ministry of Culture and Information
Policy, the Ministry of Social Policy, the Min-
istry of Economic Affairs, the Ministry of Edu-
cation and Science, the Ministry of Defence,
the Council of Ministers of the Autonomous
Republic of Crimea, regional, Kyiv and Sev-
astopol city State Administrations, the SMS
directly (Resolution of the Cabinet of Ministers
of Ukraine On Approval of the Procedure for
Forming an Immigration Quota, the Procedure
for Proceedings on Applications for Immigra-
tion Permits and Submissions for its Abolition
and Execution of Decisions, 2002).

The Law of Ukraine “On Immigration”
defines the categories of immigrants for which
a quota is established. The main indicators
of the quota are, firstly, an analysis of the immi-
gration process in the previous calendar year;
secondly, the need to limit as far as possible
the immigration quota to Ukraine for foreigners
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and stateless persons from the countries of ori-
gin of a large number of illegal migrants. The
list of the latter is determined by the Ministry
of Foreign Affairs of Ukraine.

The analysis of the quota indicators estab-
lished by the CMU in 2020, 2021 and 2022 shows
the absence of the preliminary analysis, namely,
taking into account the regional principle, par-
ticularly the demographic situation, and the for-
mal approach of many regions to the establish-
ment of an immigration quota. This conclusion
is based on the fact that there is practically no
difference between the indicators for certain
categories in these years (Order of the Cabi-
net of Ministers of Ukraine on the establish-
ment of the immigration quota, 2020; On
the establishment of the immigration quota for
2021: Order of the Cabinet of Ministers, 2021;
Order of the Cabinet of Ministers of Ukraine
on the establishment of the immigration quota,
2022). It should be noted that the category
of highly skilled professionals and workers,
required by the economy of Ukraine until 2020,
were not determined by such indicators. They
were reflected in the CMU Order 431-r of March
11, 2020 (Order of the Cabinet of Ministers
of Ukraine on the establishment of the immi-
gration quota, 2020), in which the Government
set a limit of 5,000 specialists for highly qualified
foreign IT.

It should be noted that the issue of quotas
is generally debatable. World practice demon-
strates different systems for issuing permits for
immigration. For example, not all countries set
immigration quotas, such as Poland, Slovakia.
However, all countries impose requirements on
persons who intend to immigrate to the coun-
try. Therefore, we believe that it is advisable to
establish quotas only for labour immigration,
and that an appropriate formula should be devel-
oped for calculating the need for labour immi-
grants in accordance with the region, moreover
detailed statistics on immigrant workers should
be introduced. In all other cases, the submission
of immigration quota proposals by the SMS is
formal and does not regulate immigration pro-
cesses.

With regard to the administrative proce-
dures of the SMS relating to immigration, it
should be noted that they are the administra-
tive procedures of the SMS relating to immigra-
tion constitute the procedure defined by law for
considering administrative cases by the SMS
of Ukraine, for taking the appropriate decision
on granting, refusing to grant, as well as for
revoking the immigration permit in order to
ensure rights, freedoms and legitimate interests
of foreigners and stateless persons.

Administrative procedures of the SMS
relating to immigration are determined by
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Law 2491-II1 of Ukraine “On Immigration”
of June 07, 2001, the Procedure for Proceed-
ings on Applications for Immigration Permits
and Submissions for its Abolition and Exe-
cution of Decisions, approved by the CMU
Resolution 1983 of December 26, 2002. (Res-
olution of the Cabinet of Ministers of Ukraine
On Approval of the Procedure for Forming
an Immigration Quota, the Procedure for
Proceedings on Applications for Immigration
Permits and Submissions for its Abolition
and Execution of Decisions, 2002) and pro-
vide for the consideration of the case, judge-
ment and annulment of the case, as well as
the enforcement of the decisions.

Depending on the category of immigrants,
the decision makers are the SMS, its territorial
bodies and units. To the administrative pro-
cedures performed by the SMS, its territorial
bodies and units to which the application for
an immigration permit is submitted, include
the case formation, verification of the grounds
and legality of the stay of immigrants in
Ukraine, verification that the documents pro-
vided are original and their conformity with
the requirements of the legislation, depending on
the category of immigrants, the decision-mak-
ing on applications on granting or refusal to
grant an immigration permit, information
of the decision taken. The term of consideration
of the application shall not exceed one year from
the date of its submission. Moreover, the process
of legalisation of documents issued by the com-
petent authorities of foreign States is impor-
tant. Difficulties may arise in the legalisation
of documents issued by the authorities of coun-
tries with which Ukraine does not have a treaty
on legal assistance in civil, family and criminal
cases. Such documents shall be apostilled, that
is, they shall have a seal certifying the authen-
ticity of the signature, the position of the signa-
tory, and the authenticity of the seal or stamp
by which the document is sealed. In particular,
documents of citizens of the Republic of Belarus
shall have an apostille, because several years ago
Ukraine and Belarus broke the agreement on
mutual recognition of documents. In addition,
the Embassy of Belarus in Ukraine refuses to
provide certificates of criminal record.

The legislation also regulates the grounds
for refusal to grant an immigration permit,
which include: a sentence of imprisonment for
more than one year for an act which, under
the laws of Ukraine, is a crime, if the conviction
has not been expunged or withdrawn in accord-
ance with the procedure established by law;
the commission of a crime against peace, a war
crime or a crime against humanity, as defined
in international law, or the search for a person
in connection with the commission of an act,
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in accordance with the laws of Ukraine is rec-
ognized as a grave crime, or notifying a person
of suspicion of committing a criminal offence,
the pre-trial investigation of which has not
been concluded; diseases of chronic alcohol-
ism, substance abuse, drug addiction or infec-
tious diseases, the list of which is established by
the central executive body, which provides for
the formation of State health policy; indication
of knowingly false information or submission
of false documents; prohibition of entry into
the territory of Ukraine; other cases provided
for by the laws of Ukraine.

3. Powers of the State Migration Service
relating to migration

In order to reveal the reasons for
the refusal of an immigration permit, the SMS
and its territorial bodies and units shall coop-
erate with the relevant ministries, in particular,
the Ministry of Culture and Information Policy,
the Ministry of Education and Science, Min-
istry of Internal Affairs, the National Police,
the SSU, the State Border Service.

In the event of a decision to grant or
refuse an immigration permit, the bodies
in charge, within three working days from
the date of acceptance, send its copy directly to
the applicant or through the Ministry of For-
eign Affairs to the relevant foreign diplomatic
institution of Ukraine. The decision to grant
or refuse an immigration permit is valid for
one year from the date of its adoption (Reso-
lution of the Cabinet of Ministers of Ukraine
On Approval of the Procedure for Forming
an Immigration Quota, the Procedure for Pro-
ceedings on Applications for Immigration Per-
mits and Submissions for its Abolition and Exe-
cution of Decisions, 2002).

However, when the decision to grant
an immigration permit was taken by the rele-
vant authority and it is later revealed that 1)
It was granted on the basis of patently false
information, forged documents or invalid docu-
ments; 2) The immigrant has been sentenced in
Ukraine to imprisonment for more than one year
and the sentence of the court has entered into
force; 3) The actions of the immigrant consti-
tute a threat to the national security of Ukraine,
public order in Ukraine; 4) It is necessary
for the health care, protection of the rights
and legitimate interests of Ukrainian citizens;
5) The immigrant has violated the legislation
on the legal status of foreigners and stateless
persons; 6) There are other cases stipulated by
the laws of Ukraine (Law of Ukraine on Immi-
gration, 2001), the body that made the decision
has the right to cancel it.

To this end, the authority that initiates
the annulment of the decision on the granting
of an immigration permit shall make a reasoned

submission indicating the reasons for the revo-
cation of the permit and submit it to the SMS
body that issued the decision. The SMS; its ter-
ritorial bodies or units shall, within one month,
undertake the actions necessary to examine
the application on the cancellation of the immi-
gration permit, in particular, shall receive addi-
tional information from the filing initiator, other
executive bodies, legal and natural persons, per-
sons who have applied for an immigration per-
mit and on the basis of an analysis of the materi-
als shall take the appropriate decision.

In the event of a decision to cancel
an immigration permit, a copy of the decision
shall be given within one week of its adop-
tion to the person in accordance with which
the decision has been taken, under receipt or
sent by registered letter. The body that issued
the decision shall notify the State Border Ser-
vice within a week by sending a copy of the rel-
evant decision. In addition, the decision to can-
cel the immigration permit is sent by the body
that issued it to the territorial unit at the place
of residence within a week in order to revoke
the permanent residence permit of the immi-
grant and to take measures in accordance with
article 13 of the Law “On Immigration” (Law
of Ukraine on Immigration, 2001).

Consequently, the administrative immigra-
tion procedures of the SMS result in a deci-
sion to grant an immigration permit, to deny
an immigration decision and to revoke an immi-
gration permit.

The legislation governing the issuance
of an immigration permit also provides for
an administrative appeal procedure against
decisions to reject issuance and revocation
of an immigration permit, as well as actions or
omissions of officials and officers of the SMS,
its territorial bodies and subdivisions, involved
within the competence in a proceeding.

Appeals against decisions to reject issu-
ance and cancelation of an immigration permit
are considered by the courts in simplified pro-
ceedings, according to article 12 of the Code
of Administrative Court Procedure of Ukraine,
as cases of minor complexity and those for which
the priority is a quick solution of the case. The
SMS in this category of cases is the respond-
ent with the duty to prove the lawfulness
of the decision, action or omission. Next, the pow-
ers of the SMS in the procedure of appeal against
these decisions should be under focus. The SMS
shall prove its case on the basis of a submission in
which the grounds for the decision are substan-
tiated and supported by evidence. The analysis
of cases shows that the SMS makes significant
errors, which are: 1) the absence of a legislative
ground for rejecting or revoking an immigration
permit. As mentioned above, the grounds for
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rejection are provided for in Art. 10 of the Law
of Ukraine “On Immigration”, the grounds
for cancellation — in Art. 12 of this Law. Both
articles contain an exhaustive list of grounds.
Frequently, in the submission, the SMS refers
to grounds not provided for by law. For exam-
ple, the SMS refers to the findings of the SSU,
the MIA, the National Police as legal regula-
tions and as a ground for revocation, although
this is not provided for by law; 2) the SMS’s
submission does not contain sufficiently sub-
stantiated appropriate and admissible evidence;
3) misinterpretation or incorrect reference to
a provision of law. For example, failure to submit
a list of documents defined by law is a ground
for non-acceptance of the application for consid-
eration, not a ground for revocation of the deci-
sion to grant an immigration permit; 4) failure
to consider the principle of proportionality, in
other words, the failure to strike the necessary
balance between the adverse effects on the rights
and interests of the foreigner or stateless person
and the aims of the decision. In particular, when
deciding whether there are grounds for reject-
ing or revoking an immigration permit, circum-
stances such as the existence of a family, under-
aged children, etc., must be assessed; because
the withdrawal of such authorisation would
have adverse effects (Eighth Administrative
Court of Appeal: generalisation of the case law
of the Eighth Administrative Court of Appeal
in administrative lawsuits concerning the for-
cible detention of foreigners in order to identify
and ensure deportation or extension of deten-
tion to ensure the transfer of a foreigner in
accordance with international readmission
agreements, 2019).

The above may indicate, first, a lack
of training of SMS personnel. A solution is
the obligatory advanced training of employees
of the SMS and its territorial bodies and units,
constant advisory and training activities for
the staff of the SMS and its territorial bod-
ies and units on migration legislation. Second,
the requirements as to the amount and content
of information provided to the SMS by other
bodies involved in the decision-making, such
as the SSU, the MIA, the National Police, are
absent. The solution requires the development
of a SMS’s request form that contains require-
ments for the content, information, references
to regulations, evidence, etc.

If a decision is taken to cancel an immigra-
tion permit, the person concerned will suffer
negative effects, namely: 1) The person shall
voluntarily leave Ukraine within one month
of receiving a copy of the decision; 2) If a person
has not voluntarily complied with the decision,
he or she shall be expelled in the manner pre-
scribed by the legislation of Ukraine.
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An administrative court takes a decision on
the forced expulsion of an foreigner or stateless
person, if two conditions are met: first, the deci-
sion by the State Committee on the forced return
of an foreigner or stateless person; second,
the existence of grounds for an action for
the forced expulsion of foreigners. The grounds for
the forced return of an foreigner or a stateless per-
son, as well as for bringing an action for the forced
expulsion of foreigners, are provided for in the leg-
islation of Ukraine relating to immigration, in
particular, the laws of Ukraine “On Immigration,”
“On the legal status of foreigners and stateless
persons”, the Instruction “On the forced return
and forced expulsion from Ukraine of foreign-
ers and stateless persons”, approved by Order
353/271/1500f the MIA of Ukraine, the Admin-
istration of the SBS of Ukraine, the Security Ser-
vice of Ukraine of April 23, 2012.

The powers of the SMS bodies in the proce-
dure of forced expulsion are: to prepare and sub-
mit to the local general court, as an adminis-
trative court, a grounded statement of claim;
to participate in court proceedings; to ensure
the participation of detained foreigners in court
proceedings; to familiarise the foreigner with
the court decision on his or her forced expulsion
and the procedure for appealing against this deci-
sion (if the decision was not served to the for-
eigner immediately after its announcement); to
ensure the actual execution of a court decision
on the forced expulsion of an foreigner or other
court decision taken to enforce the forced
expulsion (Order of the Ministry of Internal
Affairs of Ukraine, the State Tax Administration
of Ukraine, the Security Service of Ukraine on
the forced return and forced expulsion of foreign-
ers and stateless persons from Ukraine, 2012).

The activities of the SMS relating to com-
bating illegal immigration are linked to immi-
gration processes. According to the Regulations
on the State Migration Service of Ukraine,
the SMS, its territorial bodies and units are
entrusted with the exercise of the control func-
tion, which consists, inter alia, in preventing
and combating illegal (unlawful) migration. The
Strategy for State Migration Policy until 2025
defines the objectives of countering illegal migra-
tion, in particular Objective 8 calls for strength-
ening the monitoring of compliance with migra-
tion legislation within the State, and Objective
10 establishes an appropriate regulatory mecha-
nism and programme for illegal migrants (Order
of the Cabinet of Ministers of Ukraine On
approval of the Strategy of state migration policy
of Ukraine for the period up to 2025, 2017). The
implementation of the measures for the defined
objectives is foreseen in the annual work plan
of the SMS. In particular, the SMS of Ukraine
has developed an electronic service “Report on
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the probable violation of migration legislation”
(https://dmsu.gov.ua/services/migrant.html)
through which citizens can report to the SMS
any violation of migration legislation by for-
eigners and stateless persons. Messages sent by
citizens are automatically recorded in the SMS
document management system. In order to pre-
vent and counteract illegal migration and other
violations of the legislation of Ukraine on migra-
tion, the SMS, in cooperation with other bodies
in accordance with their powers, participates in
targeted preventive measures “Migrant”, “Car-
pathians-2021”, “Student”. In addition, digital-
isation of processes of countering illegal migra-
tion is carried out, in particular, the following
subsystems and functionalities of Unified infor-
mation and analytical system for the manage-
ment of migration processes were put into exper-
imental operation and applied: “Administrative
offenses”, “Register of foreigners and refugees”,
“Register of requests for readmission and transit

transportation”, the function “Illegal migrants”
of the modernized version of the subsystem
“Register of foreigners and refugees” of UIAS
MMP were launched (Report of the State
Migration Service of Ukraine on the results
of the work plan, 2021).

4. Conclusions

The above indicates an improvement in
the work of the SMS relating to immigration.
However, to date, there are still problems in shift-
ing the priorities of SMS activities to counter
irregular migration from the provision of admin-
istrative services in this field to forecasting
migration risks and ensuring timely response to
potential threats, regulating effective cooperation
between the State Migration Service and other
State bodies to prevent illegal migration, further
simplifying the provision of administrative immi-
gration services, initiating migration amnesty as
an effective tool of migration policy. These issues
require further scientific research.
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AISAJIbHICTD JIEP3KABHOI MITPAIIIITHOT CJIY3KBM YKPATHH
¥ COEPI IMMITPALLL

Anoraiis. Mema. MeToio crarTi € PO3KPUTTsI aJMiHicTpaTHBHUX TIporieayp Jlep:kaBHol mirpartiiiHoi
caryx0u Ykpaitu y cepi immirpaitii. Pezytomamu. CtaTts IPUCBAYCHA XapaKTEPUCTULL aIMIHICTPATUBHIX
nporeayp epskaBHoi Mirpartiittoi caysx6u Yrpaitu y cdepi immirpaitii. 3’ sicoBaro, mo 3akon Ykpaitu «IIpo
iMMirpaitito» BU3HAYa€ KaTeropii iMMirpaHTiB, /IS IKHX BCTAHOBJIOETLCS KBOTA. OCHOBHUMU TOKA3HUKAMU
Ju1s1 GOPMYBAHHST KBOTH €, TO-TIEPIIIe, aHAJI3 IMMITPAIitHOTO TIPOIecy Y MOMepPeIHbOMY KaJIeHIAPHOMY POITi;
O-JIpyTe, HeOOXIAHICTh MAKCHMAIBHOTO 0OMEKEeHH KBOTH iMMirpatiil B Ykpaity iHoseMIlis Ta oci6 6e3 rpo-
MaJISTHCTBA 3 KPATH TTOXO0/PKEHHS 3HAYHOI KJIBKOCTI Heslerasibiux Mirpantis. [lepestik ocTanHix BU3HAYAa€TD-
cs1 MiHicTepcTBOM 3aKOp/IOHHUX cIpaB YKpaiHu. BusHaueHo, 1mo agmiHicTpaTuBHI mporeaypu /lep:xaBHoi
Mirpariiinoi cysk6u y cdepi iMmmirpatiii sBaAIOTH COO0I0 BU3HAYEHMIT Y 3aKOHOAABCTBI MOPSIIOK POSTIISALY
JepskaBHoi MirpartiiiHoi ciy:kOn Ykpainu aAMiHiCTpaTUBHUX CIIPAB, IPUAHSATTS BIANOBIIHOTO PilllEeHHS 010
HaJIAHHsT, BI/IMOBU y HaIAHHi, & TAKOK CKACYBAHHS JI03BOJIY HA IMMITPAILIO 3 METOIO 3a0€31IeUeHHsT TTPaB, CBO-
6o 1 3aKOHHUX iHTEpeciB iHO3eMIIIB Ta ocib 6e3 rpomMasgHCTBa. BusHaueHo, Mo 10 agMiHiCTPaTHBHUX TIPO-
Tienyp, sk apiticrioe lepskaBia Mirpartiiina ciysk0a, if TepuTopiabHi Opranu Ta i ApO3IiIH ¥ cepi iMmirpa-
1il, HaJlesKUTh (POPMYBaAHHS CIIPABH, TIEPEBIPKA IICTAB Ta 3aKOHHOCTI 1epeOyBaHHst IMMIrpaHTiB B YKpaiHi,
TriepeBipKa HAIAHUX JIOKYMEHTIB Ha CIPABKHICTb Ta BiIMOBIAHICTD iX 0(hOpPMIIEHHS BUMOTaM 3aKOHOJIABCTBA
3QJIEKHO Bifl KaTeropil iMMITPaHTiB, OpTaHizallis poOOTH 3 TTPUHHATTS PIllieHb PO HATAHHS 03BOJTY Ha iMMi-
TPaIliio, TIPO BiZIMOBY Y Ha/[aHHI ZI03BOJIY HA IMMITpPAIliio, TIPO CKaCYBaHH: JI03BOJTY Ha IMMITPAIiio Ta BUIAHHS
KOIIiil 11X pillieHb 0c00aM, SIKUX BOHH CTOCYIOTBCST; OPraHisaitisi pobOTH 3 BUIAHHST Ta BUITYYEHHs Y BUITAIKAX,
nepeabayeHnx 3aKOHOM, IIOCBIZIOK Ha ITOCTiiiHe MPoKMBaHHsT; 3a0e31edeHHs BeleHHs 001Ky 0ci, ski moja-
JIU 3asIBY TIPO HAJ[AHHS JI03BOJIY HA IMMITpaIlito, Ta ocil, SIKUM HaJlaHO TaKuil 103Bi1. Bucnosexu. 3pobieHo
BHCHOBOK TIPO HEOOXIIHICTD YA0CKOHAIEHHS aIMIHICTPaTUBHIX MPOIEAYP Y cepi iMMIrparrii misxoM 3mi-
TIEHHS TPIOPUTETIB ¥ AistmbHOCTI JlepskaBHOT MiTPaITiiiHoi cry:KGH M0/I0 POTHO3YBAHHS MITPAIliHHIX PHU3H-
KiB Ta 3a0e311eUeHHsI CBOEYACHOTO PEAaryBaHHsI Ha OTEHIIIHHI 3arpo3K, HOPMATUBHOTO BPEIyJIIOBaHHS eek-
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MirparfiitHoi aMHICTii sIK 1IEBOTO IHCTPYMEHTA MIiTPaIliiiHOI IO THKL
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MODERN CONCEPT OF ADMINISTRATIVE
AND LEGAL PROTECTION
OF CYBERSPACE IN UKRAINE

Abstract. Purpose. The purpose of the article is to cover the modern concept of administrative and legal
protection of cyberspace in Ukraine, relying on the systematic analysis of the positions of scientists, reference
materials and provisions of current legislation. Results. It is found that information legislation should
regulate the contradiction between the needs of the individual, society and the State in expanding the free
exchange of information and certain restrictions on its dissemination. Today, Ukraine has hundreds of laws
and other legal regulations focused on the development of information processes, the protection of the national
information space, the acceleration of integrated processes in the world information space. It is underlined
that the main purpose of law enforcement bodies' performance is to combat dealers of harmful digital services
and related tools; thus, it is advisable to establish a register of such suppliers with a questionable reputation,
including IT companies, other business entities, thereby ensuring control over the situation in the digital
economy. Conclusions. The article covers the concept of administrative and legal protection of cyberspace
in Ukraine as a defining, strategically established, modern model of the national idea, the system of legal
measures and processes of effective protection of cyberspace, which further develops general policy on
information security and accelerates the integration processes of using the opportunities of cyberspace by
Ukrainian society. The fundamentals underlying the modern concept of administrative and legal protection
of cyberspace in Ukraine are defined as follows: 1) The elaboration of effective information legislation
and national strategic instruments on the use of cyberspace should be a priority; 2) The cybersecurity
actors’ practical activities should be improved; 3) New programs, measures and tools to protect information
and counteract cyberattacks should be created; 4) High-quality digital services should be ensured; 5) The
focus should be on an intensive and secure entry of Ukrainian society into the world cyberspace.

Key words: administrative protection, administrative means, administrative and legal framework,
State information policy, information security, information, cyberspace, sovereignty.

1. Introduction

The rapid development of information tech-
nology is gradually transforming the world.
Every day we are faced with the need to use
information technologies - from social networks,
posting information about our personal data on
the Internet to using ATMs, bank accounts, etc.
This raises the question of whether the problem
is addressed by national legislation and how
to protect one’s own information from cyber-
criminals. Of particular concern is the possi-
bility of the development, use and proliferation
of information weapons, the resulting threats
of information wars and cyberterrorism,
whose negative effects are comparable to those
of weapons of mass destruction. The illegal
creation, collection, receipt, storage, use, dis-
semination, security, protection of information,

© 0. Zubko, 2022

illegal financial transactions, theft and fraud on
the Internet continue to spread. Cybercrime
has become a transnational problem and has
the potential to significantly harm the interests
of the individual, society and the State in gen-
eral [6, p. 180—186].

In order to prevent cybercrime and generally
protect the information sovereignty of the State,
a new concept of administrative and legal pro-
tection of cyberspace in Ukraine should be
developed.

Current issues of cyberspace in the context
of administrative law in Ukraine were studied in
their scientific works by V. Bukhariev, V. Hapotii,
O. Herasymova, S. Horova, V. Horovyi, S. Dem-
chenko, O. Dovhan, D. Dubov, H. Duhinets,
Yu. Lisovska, V. Markov, V. Nabrusko, O. Oli-
ynyk, A. Pysmenytskyi, V. Polevyi, O. Radutnyi,
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P. Rohov, O. Skrypniuk, O. Solodka, V. Suprun,
V. Torianyk, A. Cherep, and others.

However, given the duration of hybrid war-
fare, the intensification of cyber-attacks of State
portals and other information infringements
in the public sector, the relevance of scientific
research in the field of cyberspace acquires new
features and characteristics.

The purpose of the article is to reveal
the modern concept of administrative and legal
protection of cyberspace in Ukraine, relying on
the systematic analysis of the positions of scien-
tists, reference materials and provisions of cur-
rent legislation.

2. Cyberspace as a subject matter
of administrative and legal protection

First, the concept of cyberspace as a subject
matter of legal protection should be defined. The
analysis of the related concept of “cybersecu-
rity” allows defining the object of administrative
and legal protection (according to V. Bukhar-
iev) cybersecurity is a certain legal institution,
protected within the scope of the rules of admin-
istrative law and is carried out by individual
State bodies on the basis of imperative and hier-
archy. Moreover, the scientist elucidates fea-
tures of cybersecurity as an object of adminis-
trative and legal protection, such as: a) A clear
definition of the content of administrative
and legal protection of cybersecurity is absent;
b) Administrative and legal protection of cyber-
security, although it is a single legal institution,
is enshrined in provisions of different legal reg-
ulations on the activities of the relevant State
authorities; ¢) It is enforced not only in legal
relations arising in the sphere of administra-
tive offenses. The concept has a broader scope
of application, including not only deterrence
of violations but also prevention; d) The basic
principles of cybersecurity have only recently
been incorporated into the relevant legal regu-
lation, the Law of Ukraine “On the Basic Princi-
ples of Cyber Security of Ukraine”); e) A special
conceptual apparatus (Bukhariev, 2018, p. 182).

In our view, cyberspace is a valuable subject
matter of administrative and legal protection
and is an information space derived from the use
of computer technologies and systems, the func-
tioning of which ensures interactive communi-
cation in society.

Next, from the current perspective of sci-
entists on the concept of protection of cyber-
space, the dominant problem is the formation
of effective administrative and legal protection
of cyberspace in Ukraine is the need for its safe
operation at the administrative, programmatic
and procedural levels (Azarova, Tkachuk, Niki-
forova, Shyian, Khoshaba, 2019).

Accordingly, the development of the concept
of administrative and legal protection of cyber-
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space in Ukraine should focus on the effec-
tive implementation of plans and measures
of the concept of protection at the adminis-
trative, programmatic and procedural levels
of the implementation of legal relations.

The State, with its arsenal of a wide range
of means of influencing public relations in
the information sphere, should naturally be
the main actor of information security policy.
If information security is considered as cer-
tain conditions, parameters and character-
istics of information processes taking place
in the information sphere of the State, then
the State has the possibility, through legal reg-
ulation, to define uniform, universally binding
standards of information processes that meet
the security requirements of the forces exer-
cising political power in that State. This is
the basis of public policy on information secu-
rity, embodied in the relevant legal regulations.
The level of information security depends not
only on the goals of the relevant public policy,
but also its content (Foros, 2018, pp. 180—186).

Modern challenges and threats to cyber-
driven critical infrastructure as a strategic
object of the State require guarantees and effec-
tive improvement of legislative, institutional
and other instruments for the implementation
of public policy on information. In addition,
the critical infrastructure of Ukraine is based on
thesecurity and defence sector, consisting of four
mutually agreed components: security forces;
defence forces; defence and industrial complex;
citizens and public associations. To this end, it
should be emphasised that the Ukrainian Secu-
rity Service has special tasks in the institutional
mechanism for ensuring the critical information
infrastructure of Ukraine. This relates primar-
ily to counter-intelligence protection of State
sovereignty, constitutional order and terri-
torial integrity, defence, scientific and tech-
nological capabilities. In addition, a national
system of confidential communication, making
of public policy on cyber protection, namely,
cryptographic and technical protection of infor-
mation, telecommunications, use of Ukraine’s
radio frequency resource, special purpose mail,
government field communication, etc., should
be established at an appropriate level (Lisovska,
2019, pp. 162-171).

3. Administrative and legal protection
of cyberspace in Ukraine

Since Ukraine faces hybrid warfare, it has
been possible at the state level to synchronise
measures for the development of armament
and military equipment, with measures for
the reform and development of the defence
and industrial complex. These measures
are aimed at restructuring, reorganisation
and corporatisation of enterprises of the defence
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and industrial complex and improvement
of the management system of such complex;
introduction of the mechanism of strategic
management of the defence and industrial com-
plex; provision of financial control of enter-
prises; integration of science and production;
improvement of the system of standardisation,
quality unification and management (Lisovska,
2019, pp. 162-171).

Information legislation  should regu-
late the contradiction between the needs
of the individual, society and the State in
expanding the free exchange of information
and certain restrictions on its dissemination.
Today, Ukraine has hundreds of laws and other
legal regulations focused on the develop-
ment of information processes, the protection
of the national information space, the accelera-
tion of integrated processes in the world infor-
mation space. The most significant laws are: “On
the protection of personal data”, “On the pro-
tection of information in information and tel-
ecommunication systems”, “On information”,
“On the printed media (press) in Ukraine”, "On
the Protection of Industrial Design Rights",
"On Copyright and Related Rights", "On State
Support for Mass Media and Social Protection
of Journalists”, "On the Procedure for Covering
the Activities of State and Local Authorities in
the Ukrainian Mass Media", “On the National
Informatisation Programme”, and others
(Foros, 2018, pp. 180—186).

Cyber security and cyberspace of Ukraine
for a long time remained out of sight by domes-
tic researchers, and then civil servants. For
more than 20 years, the young Ukrainian State
has not spent its efforts on forming not only
an effective and reliable military force, but also
information security. The leadership of the State
made no efforts to strengthen the defence capa-
bility of the country, and rather weakened it
by lack of progress in the fight against corrup-
tion and the domination of the Russian media
and secret services. As a result, in the spring
of 2014, after a long confrontation between
Ukrainian citizens and the Yanukovych regime,
Russia resorted to a special operation to annex
Crimea and contribute to the war in the Don-
bas. An important role in this special operation
was played by information factors and cyber-at-
tacks of Russian hackers in order to paralyse
government structures and influence the for-
mation of public opinion in Ukraine through
Russian-controlled media. Long and massive
cyberattacks caused significant material and rep-
utational losses for Ukrainian public structures,
banking system, industrial facilities and private
business. At the same time, Ukraine began to
understand the seriousness of cyberspace secu-
rity as a component of national security and this

contributed to the creation of the cyber police,
the State strategy for cybersecurity, the adop-
tion of a number of legal regulations on cyberse-
curity, strengthening of the State protection in
the national cyberspace security (Katerynchuk,
2018).

All cybersecurity actors have a range of both
specific and general powers. Common features
of cybersecurity actors are: first, they use coer-
cion in their activities in order to exercise their
statutory functions; second, cybersecurity
actors are in a systemic relationship with other
actors in an administrative legal relationship
based on hierarchy; third, the activities of cyber-
security actors are aimed not only at suppress-
ing cybersecurity offences, but also at ensuring
that such violations are not possible, through
monitoring activities (Bukhariev, 2018, p. 185).

The main purpose of law enforcement bod-
ies' performance is to combat dealers of harmful
digital services and related tools, it is advis-
able to establish a register of such suppliers
with a questionable reputation, including IT
companies, other business entities, thereby
ensuring control over the situation in the dig-
ital economy. According to I. Revak, the main
areas of strengthening cyberspace are contin-
uous modernisation of information and tele-
communication technologies; strengthening
of communication security, namely improve-
ment, development and launch of the latest data
protection programs; the legal regulatory mech-
anism and coordination of actions to create
separate elements of the cybersecurity system;
introduction and use of blockchain technology.
The activities of law enforcement bodies to
prevent (minimise, neutralise) real and poten-
tial threats should include: long-term and sus-
tainable effective communicative cooperation
and close communication between the various
units of the internal affairs bodies and other
State bodies; activities of different departments
and subordinate law enforcement bodies in
the field of information technologies for collec-
tive functioning and coordination of purposes;
more intensive use (application) of electronic
evidence, information and telecommunication
technologies and registers; development of cri-
teria for regulating secret data on effective cir-
cumstances, establishing software access of var-
ious internal affairs bodies, which effectively
counteract crimes in digital computer technol-
ogy and cyberspace (Revak, 2021, pp. 164—169).

4. Conclusions

To sum up, the concept of administrative
and legal protection of cyberspace in Ukraine
as a defining, strategically established, modern
model of the national idea, the system of legal
measures and processes of effective protection
of cyberspace, which further develops general

53



5/2022
ADMINISTRATIVE LAW AND PROCESS

policy on information security and accelerates the integration processes of using the opportunities
of cyberspace by Ukrainian society.

It is possible to formulate the fundamentals underlying the modern concept of administrative
and legal protection of cyberspace in Ukraine as follows:

1) The development of effective information legislation and national strategic instruments on
the use of cyberspace should be a priority;

2) The cybersecurity actors’ practical activities should be improved;

3) New programs, measures and tools to protect information and counteract cyberattacks should
be created,;

4) High-quality digital services should be ensured;

5) The focus should be on an intensive and secure entry of Ukrainian society into the world
cyberspace.
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HOBITHSI KOHIENIIA AAMIHICTPATUBHO-IIPABOBOI'O 3AXUCTY
KIBEPIIPOCTOPY B YKPAIHI

Awuorauisi. Mema. Meta cTaTTi M0JTa€ B TOMY, 106 Ha OCHOBI CHCTEMHOTO aHAJII3y MO3UIIIIl BUEHHX,
JIOBIJTHUKOBUX MaTepiasiiB Ta HOPM YMHHOTO 3aKOHOJIABCTBA PO3KPUTU HOBITHIO KOHIIENIIIIO afIMiHICTpa-
THBHO-TIPABOBOTO 3aXMCTY KibeprpocTopy B Yipaini. Pezyavmamu. 3'sicoBano, 1o iHpopMarriiine 3aKo-
HOJIABCTBO MA€E PETyJIOBATH CYNIEPEUHICTh MixK ITOTpebaMu 0coOH, CyCIIbCTBA Ta AePKABU Y PO3LUIUPEHHI
BisibHOrO 0OMiHY iH(OpMAalli€r Ta okpeMuMu 0OMeReHHsIMU Ha 1i nomupentst. ChoroHi Ykpaina mae
COTHI 3aKOHOJIABYMX Ta iHIIUX HOPMATHBHO-NPABOBUX aKTiB, 1O 30Pi€EHTOBAHI HA PO3BUTOK iHbOpMa-
IIITHYX TIPOIIECiB, 3aXNUCT HAI[IOHAIBHOTO iH(GOPMAIITHOTO TTPOCTOPY, TPUCKOPEHHS iHTETPaTBHUX TIPO-
1eciB y cBiToBoMy iHdopmariiinomy npocropi. Harosomeno, 1o 0CHOBHOIO METOIO JiSJIBHOCTI IIPaBo-
OXOPOHHUX OpPraHiB € 60poThOa 3 AUIEPAMU TIKIATUBIX III(DPOBUX MOCAYT Ta BIAMOBIAHUX iHCTPYMEHTIB,
JIOIIJIBHAM € CTBOPEHHS PEECTPY TAKMX MOCTAYATbHUKIB, SIKi MAIOTh CYMHIBHY PEIyTaIlifo, B TOMY YHCJT
IT-xoMmanill, iHmux cy®’eKTiB rocnogapioBaHHs, THM CaMUM 3a0e3Me4YnBIIN KOHTPOJIb HAJl CUTYAI[I€I0
y cdepi mudpoBoi exoHomiku. Bucnosxu. Y cTaTTi pO3KPUTO KOHIETIIIO aIMiHiCTPATHBHO-TIPABOBOTO
3aXUCTY KibepIpocTopy B YKpaiHi K BUSHAUAJIbHY, CTPATeriuHO-3aKPIIIeHY, CyJacHy MOJIeJIb HAlliOHA b~
HOI i1e], crcTeMy MPABOBUX 3aXO/iB Ta IPOIECIB ehEeKTUBHOIO 3aXUCTy KibeprpocTopy, 1o 3abesieuye
Ta B TIOMAJIBIIOMY PO3BHBAE 3aTaJbHy MOJITHKY iH(hOpMAaIiiiHol 6e3leKy Ta TMPUCKOPIOE iHTerpariiimi
[poIeCH BUKOPMCTAHHS MOMKJIMBOCTEH KiOeprnpocTopy yKpaiHChKUM CYCILIbCTBOM. BusHaueHo 3aca-
1 (hOPMYBAHHS HOBITHBOI KOHIEIIIIT a/IMIHICTPATHBHO-IIPABOBOIO 3aXUCTY KibeprpocTopy B YKpaiHi:
1) mepuroueproBum Mae ctati popMyBaHHs eheKTUBHOTO iH(MOPMAaIiTHOTO 3aKOHOIABCTBA Ta HAIlIOHAb-
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HUX CTPATETIYHUX JOKYMEHTIB MOZ0 BUKOPHUCTAHHSA MOKJIUBOCTEH KiGEPIPOCTOPY; 2) YAOCKOHATEHHS
HPaKTUYHOI AisibHOCTI cy0'ekTiB 3abesnedentst kibepOesneku; 3) CTBOPEHHS HOBUX TIPOTPAM, 3aXO/iB
Ta IHCTPYMEHTIB 3axucTy iHpopmallii Ta mporuil kibepatakam; 4) 3abe3medeHHs BUCOKOI IKOCTI HAlaHHST
1 POBUX MOCIYT; 5) 30CEPe/FKEHHS Ha IHTEHCUBHOMY Ta Ge3MeYHOMY BXO/KEHH] YKPAiHChKOTO CYCITiTb-
cTBa y cBiTOBUIT KiGeprpocTip.
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ACTIVITIES OF SPECIAL MOBILE POLICE GROUPS
ON PREVENTION AND RESPONSE
TO GENDER-BASED VIOLENCE

Abstract. Purpose. The purpose of the article is, relying on the analysis of the current state of mobile
police groups in prevention and response to gender-based domestic violence, to make scientifically based
conclusions on optimising these police activities. Research methods. The methodology of scientific
publication is a system of methods, which allow analysing the subject matter of research, such as
dialectical, logic and semantic, formal and legal, as well as systemic structural methods. The theoretical
basis of the research constitutes scientific studies of domestic scientists on issues of the administrative
and legal regulatory framework for police activities on prevention and response to gender-based violence.
Results. Recently, the number of administrative gender-based offences, the victims of which are the most
vulnerable segments of the population, has steadily increased. The negative trend in the cases of gender-
based domestic violence is indicative of the ineffectiveness of the State in prevention and response to
gender-based violence, contributes to a low trust of citizens in authorised actors, including the National
Police of Ukraine. These issues are of particular relevance and require modern reflection on the basis
of current legislation regarding the administrative and legal framework for the implementation of gender
equality by the National Police, determination of the prospects for its implementation in the context
of rapid scientific progress. Conclusions. The activities of special mobile police groups are a modern
and operational tool of prevention and response to gender-based domestic violence. Police officers
employed in mobile groups are authorised to take appropriate measures against abusers, such as records
of administrative offences, preventive police registration, issuance of urgent restraining orders, etc. The
organisation and conduct of trainings and exercises for police officers employed in mobile groups, which
will increase the effectiveness of special mobile groups of the Police in preventing gender-based violence,
improve communication skills with the parties to the conflict, awareness of the identification of victims
of domestic and gender-based violence, specificities of relevant services under the quarantine restrictions.
Considering the conditions caused by the pandemic (24-hour accommodation with the abuser, restricted
access to specialised support services, restricted transport, etc.) requires changes to the Procedure for
assessing the risks of domestic violence, gender-based violence.

Key words: gender-based violence; conflict; prevention; counteraction; special mobile police groups;
administrative and legal regulatory framework; powers.

1. Introduction

Gender-based violence is not a local prob-
lem in Ukraine. As well as in many other coun-
tries of the world, trends towards domestic
violence, at the interpersonal level, in relations
between spouses, parents with children, etc.
are traced (Sukmanovska, 2014, p. 216). Such
conflicts are often gender-based. In such cir-
cumstances, the family, as the nucleus of soci-
ety, without the support of the State and its
institutions, cannot always perform its primary
functions, in particular, to ensure the proper
well-being and upbringing of children (Zapor-
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ozhtsev, Labun, Zabroda, 2012, p. 9). Pre-
vention and response to domestic vio-
lence and gender-based violence are among
the priorities of the Ministry of Internal Affairs
and the National Police of Ukraine.

In order to combat manifestations of domes-
tic violence, in 2017 the Ministry of Inter-
nal Affairs together with the National Police
of Ukraine launched a pilot project under
the code name “POLINA,” which is an abbre-
viation from police against violence. In accord-
ance with this project, domestic violence
mobile response groups, composed of repre-
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sentatives of different police units, are provided
(Bakhaieva, 2019, p. 55). "Polina" is an appro-
priate interaction algorithm between line oper-
ators "102" and patrol officers, district officers,
juvenile police, investigators and operatives to
respond to and prevent domestic violence. A
mobile group responds to the calls on domes-
tic violence, including gender-based violence,
and takes all necessary measures to suppress
the offence, document it and ensure the safety
of the victim.

The experiment was launched in parts
of Kiev, Odessa and Severodonetsk of Luhansk
Oblast. Now, these mobile groups have been
established and are operating in all regional
centres and major cities (total: 86). The police
assisted almost 28,000 victims of the actions
of the abusers, including 22,000 women, 3.4 men
and 2.4 thousand children (N.d. 2021).

The mobile response group is a modern
and uncompromising tool in the fight against
domestic violence. The police are sent to mobile
groups, retaining their previous position. There-
fore, in order to prevent their involvement in
tasks not related to prevention and response
to domestic violence, the police officers are
employed in mobile groups of the police
department of territory they have not previ-
ously served (Zaporozhtsev, Labun, Zabroda,
2012, p. 55).

Police officers of mobile groups are author-
ised to take appropriate measures against
abusers, such as records of administrative
offences, preventive police registration, issu-
ance of urgent restraining orders, etc. Since
the beginning of 2021, more than 16 thousand
people have been placed on the preventive
registration and more than 29 thousand pre-
ventive conversations with abusers have been
conducted. In the first nine months of 2021,
mobile police groups issued 13,000 urgent
restraining orders against abusers and issued
21,000 administrative records under Art. 173-2
of the Ukrainian Code of Administrative
Offences (N.d. 2021). As a result of the mobile
groups' response to reports of domestic violence
during the year, information on the commission
of criminal offences related to domestic violence
was entered in the Unified Register of Pre-trial
Investigations, of which under article 126-1
(Domestic violence) are 343 facts and 45 are
under article 390-1 (Failure to comply with
restrictive measures, restraining orders or fail-
ure to pass the program for abusers) of the Crim-
inal Code of Ukraine (N.d. 2021).

Undoubtedly, the existence of such pos-
itive statistics enables the official sources
of the National Police to state that, thanks to
the introduction of this modern experience, pre-
ventive work has significantly increased, these

offences are promptly terminated and victims
are provided with protection (N.d. 2021).

However, we are convinced that a thorough
scientific analysis of the nature of the activ-
ities of mobile police groups in prevention
and response to gender-based domestic violence
will enable to express an objective attitude to
this project, to determine its effectiveness, to
identify the characteristics of the response
of such entities to conflict situations in the con-
text of quarantine restrictions. After all, 28%
of respondents spoke directly about the worsen-
ing of their situation of domestic violence with
the introduction of quarantine measures, while
only 10% of respondents said that the situation
has not changed much (Anosova, Borozdina,
Lehenka, Cherepakha, 2021, p. 10).

Despite the considerable number of theoreti-
cal developments in the legal and administrative
response to gender-based violence, measures to
prevent and combat it, the issue of the activities
of mobile police response groups to gender-based
domestic violence needs to be addressed
at the scientific and organisational level.

The purpose of the article is, relying on
the analysis of the current state of mobile
police groups in prevention and response to
gender-based domestic violence, to make scien-
tifically based conclusions on optimising these
police activities.

According to the purpose and objectives
of the scientific article, a system of methods
of scientific knowledge has been used. These
are philosophical, general scientific, as well as
special methods of scientific research. The main
method in this system is the dialectic method,
which has contributed to the consideration
and study of the problem in the unity of its
social content and legal form, and which allows
systematic analysis of the activities of special
mobile groups of the police in the system of pre-
vention and response to gender-based domestic
offences. Using the logical and semantic method,
theoretical and methodological approaches
to the study of the activities of mobile police
response groups to gender-based offences have
been developed, the content of administra-
tive-methodological measures to prevent such
offences has been revealed. The formal-legal
and systemic-structural methods enable to
analyse the activities of mobile police groups
on prevention and response to gender-based
offenses, specific features of the response of such
entities to conflict situations under quarantine
restrictions have been identified. The scientific
and theoretical basis of the study is the review
of scientific works of domestic and foreign scien-
tists. Statistical data on the activities of entities
to prevent and combat gender-based domestic
offences are also used.
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The regulatory and legal framework for
the study is the Constitution of Ukraine, laws
and by-laws of Ukraine on the activities of enti-
ties involved in prevention and response to gen-
der-based violence.

The empirical basis of the study is sta-
tistical materials related to the issue
oftheactivitiesofactors’ preventionandresponse
to gender-based domestic offences, the materi-
als of the survey on these issues.

2. Powers of special mobile police groups

The mobile group's main tasks include:
1) timely response to domestic violence;
2) reception from victims, as well as from oth-
ers, including from actors engaged in prevention
activities, allegations and reports of domestic
and gender-based violence; 3) taking measures
to prevent domestic violence and to assist vic-
tims, considering the results of risk assessment;
4) informing victims of their rights, measures
and social services available to them; 5) imme-
diate restraining orders for abusers; 6) coop-
eration with other actors working to prevent
and combat domestic violence; 7) informing
of the firearms control units with a view to
revoking the authorisation to acquire, hold,
carry firearms and ammunition to their owners
in the event of domestic violence, as well as to
seize firearms and ammunition in the manner,
prescribed by law; 8) reports on administrative
offences within the competence and admin-
istrative proceedings in cases determined by
law; 9) preventive work with abusers and mon-
itoring of compliance with the requirements
of measures temporarily restricting the rights
of the abuser or imposing obligations on him.

An important role in coordinating
the activities of mobile groups belongs to
the responsible persons from the Directo-
rates of Preventive Action of the General
Directorates of the National Police (herein-
after referred to as the GDNP) in the Oblasts
and Kyiv, and the Patrol Police Directorates in
the Oblasts (hereinafter referred to as the PPD)
which, inter alia, have the following powers:
to organise, coordinate and monitor mobile
response groups to domestic violence; to pro-
vide appropriate guidance, information on how
to respond to domestic violence or possible
problematic issues; to monitor the conditions
under which officers employed in mobile groups
perform their assigned tasks and functions,
and to establish cooperation between mobile
groups and actors carrying out measures to pre-
vent and combat domestic violence; to involve
public associations and foreign non-governmen-
tal organisations in order to improve the organ-
isation and the performance of mobile groups,
in particular, conducting exercises and train-
ings; to monitor the work of mobile groups by
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synthesising the results of the work of mobile
groups and to make proposals to management
to improve their work.

The proper training of police officers
employed in the response groups is of sig-
nificance in prevention and response to gen-
der-based domestic violence. For example, it
is the possibility of applying a special measure
to issue an urgent restraining order based on
the risk assessment. In deciding whether to
issue an order, priority is given to the protec-
tion of the victim. If the offender is the owner
of the apartment in which he lives with the vic-
tim, and the measure of “ban on entry and stay
in the place of residence (location) of the injured
person” and/or “obligation to leave the place
of residence (location) of the injured per-
son” applies to him, then, despite his property
rights, the offender shall comply with an urgent
restraining order. In the event of their violation,
a record on an administrative offence under
Article 173-2 of the CoAO shall be drawn up
against the offender, and when it is seen as sys-
temic, (as a rule, these are identical acts com-
bined by common intent and committed three
or more times) the offender is prosecuted under
article 126-1 of the Criminal Code of Ukraine
(Aloshkin, Datsenko, Buhaichuk, 2019, p. 25).

It should be noted that an order may not
contain the above-mentioned measures if
the offender is a person who is under the age
of 18 at the time of its issuance and lives with
the victim. The offender who is ordered to
leave the place of cohabitation (residence) with
the victim must provide information on his or
her temporary residence at the appropriate
police department, in the territory of which
domestic violence has been committed. The
information shall be recorded in the Record
of the temporary residence of the offender.
Intentional failure to provide such information
constitutes an administrative offence under
articles 173-2 of the CoAO (Zaporozhtsey,
Labun, Zabroda, 2012, p. 56).

Gender-based violence against women
during quarantine has increased globally
with the active introduction of quarantine
restrictions. It is underlined that the number
of reports registered may not reflect the real pic-
ture, as many women remain locked in the same
accommodation with the abusers and are una-
ble to report problems to the relevant services
as in the pre-quarantine period. In general,
the increase in gender-related and domes-
tic violence during the COVID-19 pandemic
has assumed such a scale that the phenome-
non began to be called “shadow pandemic”
(Anosova, Borozdina, Lehenka, Cherepakha,
2021, p. 3). These circumstances have made it
imperative to activate mobile groups to prevent
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and combat gender-based domestic violence.

According to the analysis of statistical data,
during the COVID-19 pandemic, with the intro-
duction of appropriate quarantine restrictions
in Ukraine, there was an increase in the num-
ber and intensity of cases of gender-based and,
in particular, domestic violence, which, inter
alia, increased the complexity of the work
of authorised entities (judicial and law enforce-
ment), medical institutions, specialised support
services for victims) and the access of victims
to appropriate services (Anosova, Borozdina,
Lehenka, Cherepakha, 2021, pp. 5-6).

We have identified that the main reasons for
reduced effectiveness of mobile police groups
in prevention and response to gender-based
domestic violence are: limited use of personnel
(19%); other quarantine-related tasks of author-
ised police officers (23%); remotely operating
units (7%); health-related inability to exercise
powers (12%); incompetence, inadequate train-
ing in conflict resolution (39%).

Victims often complain that the police
officers on call are limited to a preventive inter-
view and warning of the offender; issue an urgent
restraining order but do not accept the appli-
cation; accept the application but do not issue
an order; do not take any action after the appli-
cation. In some cases, the police openly take
the side of the offender, devaluing the situation
and suffering of the victim, advising the offender
to file a counter-application or qualifying
the situation as a “family business” to which
they have no relation; impose fines on victims
for false calls (Anosova, Borozdina, Lehenka,
Cherepakha, 2021, pp. 5-6). During the survey
we found cases where employees of the rele-
vant services, usually involved in the mobile
group, being insufficiently aware of domestic
and gender-based violence, could not identify
victims of violence, in particular children, try-
ing to reconcile the parties to the conflict, one
of whom was the perpetrator, refused to go on
a call during the quarantine period, etc. The
circumstances described indicate the need for
training and exercises for staff of social ser-
vices for families, children and youth, as well as
police services that are involved in the mobile
police group, to raise awareness of the detection
of victims of domestic violence, gender-based
violence, the provision of appropriate services,
in particular under quarantine restrictions. In
our opinion, the organisation of these measures
should be entrusted to the Ministry of Social
Policy of Ukraine.

This recommendation is in line with the spe-
cific objectives of the State social programme to
prevent and combat domestic and gender-based
violence until 2025, as well as para. 2 of the Plan
of Urgent Measures to Prevent and Combat

Domestic Violence, Gender-based Violence,
Protection of the Rights of Persons Affected by
Such Violence.

It should be noted, however, that quaran-
tine restrictions also affected the behaviour
of the victims themselves, in particular with
regard to the use of protection against gen-
der-based domestic violence. For example,
experts have identified several reasons why
victims of violence continue to live with their
abuser under the same roof: financial condition
and dependence on a husband if the woman is
a housewife and does not work; common prop-
erty, making resettlement impossible; a tyrant
is often acquitted by the victim; self-doubt (the
victim, usually a woman, does not know how to
live without a man) (Kotsyna, 2020).

In their interviews with police officers, 128
out of 303 interviewees felt that they were taken
seriously by the police, 80 victims of domestic
violence interviewed by the National Domestic
Violence, Trafficking and Gender-based Dis-
crimination Hotline were not taken seriously.
Most often, respondents attributed the police’s
lack of seriousness to the fact that the situation
of domestic violence was perceived as a simple
family quarrel; that they were fined for allegedly
faulty calls; that they did not consider the situ-
ation to be violence unless there was a beating
(Anosova, Borozdina, Lehenka, Cherepakha,
2021, p. 21). In addition, the survey revealed
other negative cases: acceptance of an applica-
tion without further response; failure to respond
to the call; accusation of the victim of provoca-
tion of the abuser; failure to provide emergency
medical assistance; failure to accept explana-
tions; interviewing the victim and the offender
in the same room; failure to assess risks when
refusing to issue an urgent restraining order;
failure to inform the victim of the existence
and reasons for issuing the orders, disinforma-
tion about the possibility of obtaining them;
inability to enforce the urgent restraining order
(Anosova, Borozdina, Lehenka, Cherepakha,
2021, p. 6).

3. Rights and duties of the police to pre-
vent and respond to gender-based violence

The methodological literature describes
the algorithm of police action when reporting
domestic violence: 1) To ascertain from the com-
plainant: the form(s) of violence, the number
of parties to the conflict, their physical and psy-
chological condition; the need to provide med-
ical assistance to the parties to the conflict
(summoning medical personnel); the presence
of children in the house or during the con-
flict; the presence of firearms (ammunition)
at the scene of the conflict and the possibility
of their use, as well as other threats to the life
and health of citizens; participation of parties
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to the conflict (offender) in the anti-terror-
ist operation; 2) To check the databases for
the stay of persons living at the given address
on the preventive registers (mentally ill, drug
addict, previously convicted person, person
already prosecuted for domestic violence)
and to ascertain whether they have registered
firearms; 3) To assign the main tasks of each
police officer at the scene of the incident; 4) To
work out prior joint actions in the use of phys-
ical force, special means and firearms (Kostiuk,
Fedorovska, Pashkovska, 2021, p. 11).

Police officers employed in the mobile group
must comply with appropriate actions when
dealing with the injured person. If a person
has physical injuries, medical care should be
provided and an ambulance group should be
called with a mandatory indication of the num-
ber of victims. Such a person must be notified
of the possibility of writing a complain on
an offence. In case of consent, due to the phys-
ical and psychological condition of the vic-
tim, it is recommended to take an application
at the scene of the incident and to submit it
to the territorial (separate) police body for
registration and further action. If such a per-
son refuses to write an application, he or she is
informed of the possibility of subsequently con-
tacting the territorial (separate) police body to
write the application.

Police officers shall recommend the vic-
tim (his or her representative) to write a com-
plain on domestic violence. At the same time,
it should be noted that failure to report inci-
dents of violence and negligence with regard to
one’s own security can lead to a deterioration
of the situation and threaten life and health.
The commission of any violent acts in the pres-
ence of children or incapacitated persons is
considered psychological violence against them
and requires appropriate police response with-
out an application on violence, including
detention, arrest or dismissal of the perpetrator
(Aloshkin, Datsenko, Buhaichuk, 2019, p. 25).

The victim and/or his or her represent-
ative should also be informed (if this repre-
sentative is not the abuser) of his or her rights
and the social services available, the possibility
for the offender to compensate for the material
damage and harm caused to physical and men-
tal health, to issue an urgent restraining order
against the offender, possible procedural deci-
sions, related to the consideration of the fact
of violence against him/her, including those
related to the detention, arrest or release
of the offender.

It is advisable to interview a child wit-
ness or child victim of domestic violence in
the presence of a person whom the child trusts.
Under article 33 of the Law of Ukraine “On
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the National Police” the interview of under-
aged persons is allowed only with the partici-
pation of parents (one of them), another legal
representative or teacher (Law of Ukraine On
the National Police, 2015).

Then the authorised police unit
of the National Police of Ukraine assesses risks,
the results thereof are considered when issuing
an urgent restraining order against the offender,
takes other measures to suppress such vio-
lence, to prevent its extension or repetition
and provision of assistance to injured persons
in accordance with the procedure established
by law. The risk assessment is conducted by
communicating/interviewing the victim or his
or her representative, clarifying the circum-
stances of the conflict and identifying factors
and conditions that create or may pose a risk
to the person (Order of the Ministry of Social
Policy of Ukraine and the Ministry of Internal
Affairs of Ukraine On approval of the Procedure
for risk assessment of domestic violence, 2019).

In view of the subject matter of the study, we
consider it appropriate to clarify certain aspects
of the performance of mobile response groups to
gender-based domestic violence, which may be
dictated by the relevant situation.

As is known, under Ukrainian law,
an offender is liable to administrative or crim-
inal prosecution for domestic violence. In
the event of a person’s administrative liabil-
ity under Article 173-2 of the CoAO, police
officers of the mobile group take measures to
collect the materials on the offence committed
and take measures to bring the offender to court
immediately for consideration and decision on
the administrative materials.

In the event of a decision to impose admin-
istrative liability on the offender, the mobile
police unit shall report to the operational duty
officer of the territorial department (unit)
of the police, in the service territory thereof
the administrative offence has been committed,
for subsequent entry into the IPNP system.

Based on the consideration of the report
(allegation) of domestic violence by the mobile
police unit, which has carried out a proper
check, the exhaustive response shall be made;
the check of such report (allegation) may be
complete under a simplified system for the con-
sideration of applications and communications
from citizens that do not contain elements
of criminal offences. For example, in accordance
with the Procedure for Interaction of Entities
Carrying Out Measures in the Sphere of Pre-
vention and Counteraction to Domestic Vio-
lence and Gender-Based Violence, approved
by CMU Resolution 658 of August 22, 2018,
the police mobile group no later than 24 hours
by telephone, e-mail, followed by written confir-
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mation, informs about the fact of domestic vio-
lence of actors, implementing measures to pre-
vent and respond to domestic and gender-based
violence (Resolution of the Cabinet of Minis-
ters of Ukraine On Approval of the Procedure
for Interaction of Entities Carrying Out Meas-
ures in the Sphere of Prevention and Counter-
action to Domestic Violence and Gender-Based
Violence, 2018).

If the victim or abuser is a child, or
the victim together with the child has contacted
the National Police, the police officers employed
in a mobile unit will inform the relevant chil-
dren’s service no later than 24 hours. In order
to put the offender on the preventive register
and carry out preventive work with him, mobile
group employees prepare copies of the admin-
istrative records and a report on the measures
taken by the police to inform the police officer
responsible for the organisation of preventive
work with the offender, the territorial (separate)
police unit where domestic violence is commit-
ted. When evidence of a criminal offence is con-
firmed, the mobile police unit informs the dis-
patcher (an officer on duty) of the need to send
the TOG and stay at the scene of the incident
until it arrives (Aloshkin, Datsenko, Buhai-
chuk, 2019, pp. 27-28).

Worldwide, public experts sound the alarm
about the outbreak of domestic violence during
the COVID-19 pandemic, calling it a “pandemic
among pandemics”. Most of these acts are gen-
der-based. International research confirms that
domestic and gender-based violence proliferates
in times of crisis, when threats to life and health,
economic and financial security are on the rise
(Violence against women and girls: the shadow
pandemic. Statement by Phumzile Mlambo-Ng-
cuka, Executive Director of UN Women, 2020).
During the period of quarantine measures,
the isolation of women, children, persons with
disabilities and the elderly with family members
prone to violence increases. Access to channels
of communication with police officers, social
workers, relatives and acquaintances, mem-
bers of non-governmental organisations who
can provide assistance in cases of violence is
also more difficult. In addition to the fact that
the perpetrator feels impunity behind closed
doors, the system of bodies and institutions that
take measures to prevent and combat domestic
violence is less able to control vulnerable fami-
lies, because often these workers are involved in
other measures in the conditions of an epidemic
lock down.

Therefore, at the present time, in a situa-
tion of general crisis and relative employment
of law enforcement bodies, measures to ensure
the health and epidemiological well-being
of the population are of particular importance

for the speedy adoption of urgent measures
that will enable to stop domestic violence and,
if needed, to relocate victims to a safe place
and ensure their access to high-quality legal
and psychological assistance. In such circum-
stances, it seems effective to simplify and accel-
erate the access of victims of domestic conflict
to high-quality and prompt assistance from
the police. The special strengthened police
response to cases of domestic violence, gen-
der-based violence in crisis and emergency
situations, such as the COVID-19 pandemic,
with special attention to affected children,
should be developed and implemented. In view
of the conditions caused by the pandemic (24-
hour accommodation with the abuser, restricted
access to specialised support services, restricted
transport, etc.), we propose to amend the proce-
dure for assessing the risks of domestic violence
and gender-based violence.

The potentials of training and exercises,
organised for police officers, especially those
employed in mobile response groups to domes-
tic violence, gender-based violence in crisis
situations, should be considered with special
attention to the detection of affected children.
According to experts in this area, such trainings
should explain the impact of crisis and emer-
gency situations, such as the COVID-19 pan-
demic, on the situation with domestic violence,
the increased risks faced by the affected persons
in such conditions, as well as the need to pri-
oritise the safety of victims and the adoption
of special measures for the protection of victims,
including issuance of an urgent restraining order,
over the practical inconvenience that the impo-
sition of such measures may cause to the abuser
(for example, his need to look for another tem-
porary stay with quarantine restrictions or
an increased risk of infection if he temporarily
leaves the place of residence, etc.) (Anosova,
Borozdina, Lehenka, Cherepakha, 2021, p. 6).

These recommendations are in line with
the specific objectives of the State social pro-
gramme for the prevention and response
to domestic and gender-based violence for
the period up to 2025, para. 15 of the Plan
of prompt action to prevent and combat domes-
tic and gender-based violence and protect
the rights of victims of such violence.

4. Conclusions

Consequently, the activities of special
mobile police groups are a modern and oper-
ational means of prevention and response to
gender-based domestic violence. Police officers
employed in mobile groups are authorised to
take appropriate measures against abusers, such
as records of administrative offences, preventive
police registration, issuance of urgent restrain-
ing orders, etc.
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The organisation and conduct of trainings
and exercises for police officers employed in
mobile groups, which will increase the effec-
tiveness of special mobile groups of the Police
in combating gender-based violence, improve
communication skills with the parties to
the conflict, awareness of the identification
of victims of domestic and gender-based vio-

lence, specificities of relevant services under
the quarantine restrictions.

Considering the conditions caused by
the pandemic (24-hour accommodation with
the abuser, restricted access to specialised sup-
port services, restricted transport, etc.) requires
changes to the Procedure for assessing the risks
of domestic violence, gender-based violence.
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JUAJTBHICTD CHEMIAJIBHUX MOBUIBHUX IPYII TOJIIL
II[0/10 3AIIOBITAHHSI TA ITPOTH/IT
TEH/IEPHO OBYMOBJIEHOMY HACUJIBCTBY

Adorauisi. Mema. Mera — Ha 11i/[cTaBi aHAII3y CYyYaCHOrO CTaHY JisIBHOCTI MOOLIBHUX TPYII MOJIIi
y 3ar106iranui Ta IpOTHIIT reH/iepHO 06YMOBJICHOMY JAOMAITHBOMY HACHJIBCTBY HAJIATH HAYKOBO OOIPYHTO-
BaHi BUCHOBKH I1[0JI0 ONTHMI3allii 3a3HaYeHOI AisibHOCTI nmoiiii. Memoou docaiovcenns. Metopoorito
HayKoBOI my6JTiKanii CKIazae cucTeMa MeTOIIB, 110 Ja/ia 3MOTY HaJIeKHO MTPOaHaJi3yBaTH IPeMeT A0CTi-
JUKEHHS, 30KpeMa BUKOPUCTAHO [HAJEKTUYHUIA, JOriKO-ceMaHTHYHNI, (GOpMaTIbHO-IOPUJANYHUIT Ta CHC-
TEeMHO-CTPYKTYPHUI MeTozin. TeopeTndHe MiATPYHTST AOCI/KEHHS CKJIAIN HAYKOBI PO3BIIKN BITIM3HS-
HUX yYEHUX, TIPUCBSIYEHI JOCTIPKEHHIO MUTAHDb a[MiHICTPATUBHO-TIPABOBOTO PETYJIIOBAHHS JiSIbHOCTI
HOJIILIT 10/10 3a100iraH s Ta IPOTH/III HACKJILCTBY 3a 03HAKOIO renepy. Pesyavmamu. Ocraniiv yacom
B YKpaiHi CITOCTEpPITAETHCS CTilfKe 3POCTaHHS KIIBKOCTI aJMiHICTPATUBHUX TIPABOTIOPYIIECHD, yUIHE-
HUX 32 03HAKOIO CTATi, JKePTBAMU SIKMMU CTAIOTh HANOLIbII He3aXulleHi BepcTB rpoMajisti. HeratusHa
JMHaMiKa 1010 BUIAJAKIB TeHAEPHO 0OYMOBJIEHOTO HACHJIBbCTBA Y CIMEHO-0OYTOBIN cdepi CBImINTH
1po HeeheKTUBHY JisIbHICTD fepsKaBu y 3a1100iraHHi Ta IPOTUIIT FeHAEePHO 00YMOBJIEHOMY HACHJIBCTBY,
MOPOJIKY€E HU3bKMIA PiBeHb A0BIpH IPOMaZsH 0 Cy0’ €KTiB BAaAHUX OBHOBaKEHb, 30KpeMa it 10 Harri-
OHAJIBHOI Tostinii Ykpainn. 3asHaueri muTanHs HabyBaioTh 0COOIMBOI aKTyaIbHOCTI Ta CIOHYKAIOTh i3
CYYACHUX TO3UIIH Ha 6a3i YNHHOTO 3aKOHOAABCTBA OCMUCIIUTH aJIMiHICTPATUBHO-IIPABOBI 3acaiu peasi-
3a1rii renziepHoi piBHOCTI HarfionasmbHoto nodiigieto Ykpainu, BUSHAUUTH II€PCIIeKTUBH 11 peastisaliil B yMo-
Bax UIBUIKOIIMHHOTO HAYKOBOTO 1porpecy. Bucrnosxu. [lisibuicTh clieniaibHuX MOGLIBHUX IPY I MO
€ CyYaCHHUM Ta ONepaTHBHUM 3ac000M y 3armo0iraHHi ta npoTuil reHAepHO 00YMOBJIECHOMY HACHJIBCTBY
y cimeitno-1o6yToBiii cepi. CuiBpobGITHUKY MOJIIL, SIKi BXOISITH 0 CKJIajy MOOLIbHUX IPYIL, HajileHi
MOBHOBKEHHAMHU BKUBATH BI/IIIOBIZIHIX 3aX0/1iB 110/10 KPUB/HUKIB, 30KPEMa CKJIAJIaTH TIPOTOKOJIH 1IPO
aJIMiHICTpaTHBHE PABOIOPYIIECHHS, 3IHCHIOBATH IIOCTAHOBKY HA IIPEBEHTUBHI 0OIKM 11011111, BAHOCHTH
TePMIHOBI 3a60pOHHI TIpurMcH ToMo. ITiABUIEHHIO eheKTUBHOCTI AiAILHOCTI CrelialbHuX MOOLTbHIX
IPYII HOJILI 100 MPOTHIT TeHAePHO 00YMOBJIEHOMY HACKJILCTBY CIIPHATHME OpPraHisallis Ta IPOBeIeH-
HsI TPEHIHTIB Ta HaBYaHb CIIBPOOITHUKIB OJILIIL, SIKI 3a/Iy4ai0ThCs 10 HECEHHS CITy KO Y CKJIai MOOijIb-
HUX TPYIL, 3 MiABAIIEHHA HABUKIB KOMYHIKaIlii 3 yuacHUKaMu KOHMIIKTY, 00i3HAHOCTI MO0 BUSABJIEHHS
HOCTPaKIAINX BiJl JOMAITHBOTO Ta FeHIEPHO 06YMOBJIEHOTO HACUIIBCTBA, OCOOIMBOCTEN HAIAHHS BillO-
BiTHIX TTOCJTYT B yMOBaX /Iii KAPAHTHHHUX 0OMEKEHD. 3BasKAl0UN Ha YMOBH, BUKJINKAHI MTaHAeMieio (11iro-
no6oBe 1epeOyBatHHs B OAHOMY HPHUMIIIEHHI 3 KPUBIHUKOM, OOMEKEHHs JOCTYIY 0 CIeliali30BaHuX
CcJryK0 THATPUMKH, OOMEKEHHS B [IepeCcyBaHHI TPAHCIIOPTOM TOII0), HeoOXijHe BHeceH st 3mit 10 [Topsi-
Ky TIPOBE/ICHHS OI[IHKU PU3UKIB BUNHEHHS IOMAITHBOTO HACUJIBCTBA, HACUJILCTBA 38 O3HAKOIO CTATi.
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MOGILIBbHI TPy IIH O], aAMIHICTPaTHBHO-IIPABOBE PETYJIOBAHHSI, IOBHOBAKEHHS.
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PERSONNEL MANAGEMENT IN MODERN CONTEXT

Abstract. Purpose. The aim of the article is to determine the place of personnel management in
the modern context. Results. The article establishes that the manager should provide for the solution
of issues of personnel training and education, the choice of management styles in accordance with
the stages of maturity of the work team, and the choice of the structure of the organisation at each stage
of its growth. The staff selection policy, which is a strategy for staff development, is the basis for personnel
management. The way of implementing the strategy of work with personnel is management, which
combines into one policy of work with personnel of the organisation and interests of the State and society
in general. The practice of large both domestic and foreign organisations shows that the policy of personnel
selection is formed at the highest levels of management. The basis for this is the administrative powers
of the heads of organisations and management bodies. This policy is embodied in the relevant documents
and instructions regulating the aspects of work of all managers of middle and lower management with
different categories of personnel. At the same time, the key tasks of these links are to communicate the goals
set by the leadership of the organisation to each employee personally. It is emphasised that promotion
helps the organisation by allowing it to fill vacancies with employees who have already demonstrated their
abilities. It also helps the employees, because it satisfies their desire for success, achievement, promotes self-
respect. Promotion is an effective way of recognising thorough and successful performance. Conclusions.
Performance assessment is required to inform people about their relative level of performance. If this
function is properly organised, the employee will not only know how he or she works, but also the specific
pros and cons of work and how to overcome them. Considering motivational functions, it is necessary to
note that performance assessment is a principal means of motivating human behaviour. By identifying
qualified and conscientious employees, the administration can reward them with gratitude, raised wages
or promotion. Systematic, positive reinforcement of behaviour associated with high productivity should
lead to similar behaviour in the future.

Key words: manager, performance assessment, information, discussion, staff.

1. Introduction

The main task of personnel management is
the making of an effective policy of work with
personnel within the organisation, region, or
industry. Personnel management under mod-
ern conditions includes several interconnected
stages: first, the establishment of an effective
personnel management system and mecha-
nism, the selection and training of personnel
managers; second, human resource planning;
third, career guidance and adaptation; fourth,
staff training; fifth, performance assessment;
sixth, labour discipline management; seventh,
the training of senior managers. These condi-
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tions lead to the emergence of a new profession
in organisational activities — a staff manager,
that is, a professional supervisor, a highly quali-
fied specialist in human resources management,
whose training and continuing education have
now become a major challenge.

The functions of the human resources man-
ager are as follows. Tasks of optimal formation
of managerial and executive structures include
determination of basic requirements to employ-
ees, provided for by position; determination
of optimal norms of management and construc-
tion of model of teams; staff selection: initial
assessment of staff; career guidance; devel-
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opment of methods to evaluate and motivate
staff. The placement of staff includes: the dis-
tribution of personnel by the workplace, tak-
ing into account all the rules for the formation
of the work team, individual and psychologi-
cal characteristics of each employee, as well as
compatibility with other workers; formation
and implementation of training and promotion
of staff. Improving the structure of the team
and increasing its sustainability involves exam-
ining the needs and interests of different social
groups and changing the structure of the team;
optimising the relationship between the goals
of the organisation, its management and the com-
position of different management groups.

2. Corporate personnel management

The basic element of existence of any
organisation is people. Slogan “Cadres Decide
Everything!” was and remains relevant. The cur-
rent stage of development of Ukraine as an inde-
pendent State determines the issue of quality per-
sonnel selection as topical. Although the labour
market has developed to some extent, the issue
of professional personnel for decision-making
bodies at both the local and State levels is very
acute. Before, there was a personnel management
system that comprises: planning and forecasting
of staff requirements; deployment and rotation
of staff; staff training and retraining; rational
use of current staff. Purposeful and reasoned
work with personnel contributed to social sta-
bility of society. The situation was aggravated by
the fact that practically higher education institu-
tions (unlike in the West) did not train special-
ists in management. This fact also has an impact
on the current situation.

HR management is complex and multi-
faceted due to many different and sometimes
conflicting aspects. Of these, the following can
be highlighted: 1. Technical and technological
aspect, which determines the level of corporate
development of and characterises the readiness
of staff to work at the modern level, to imple-
ment innovations; the ability to work with
the use of the latest technologies. As an exam-
ple, one can study the cases of organisations
which have been established with foreign rep-
resentatives, where the level of technology
and the intensity of the process are so high that
our employees are unprepared. 2. Economic.
The number of personnel in similar domestic
and foreign organisations differs significantly —
this issue requires study and analysis. 3. Legal.
The employee of the HR department shall know
the labour legislation. At the present stage,
the legal framework in Ukraine is not suffi-
ciently developed. 4. Socio-psychological. This
implies the issues of social and psychological
support for the staff. This issue has been poorly
studied. Currently, many scientific and popular

science publications cover HR management,
which is of great importance for improving
the quality of management in Ukraine.
Frequently, leaders are firmly convinced
that only volitional pressure can inspire sub-
ordinates to new labour successes. Sometimes
it works out. After all, such a pressure can
always be transformed into a threat to recruit
new workers from those who are looking for
a job, or apply for a particular position. None-
theless, these kinds of bosses often are the first
to become outside the organisations. And not
so much because their leadership saw in their
actions the cause of the spread of discontent
among workers, the growth of conflicts, but
rather because the artificial inflammation of pas-
sions was considered to be the way necessarily
leading to a decline in the quality of indicators.
It should not be recalled that such leaders were
not respected. Besides, most people are just
waiting for the right opportunity to do harm
to them. In any case, pressure on a subordinate
could in no way ensure a long business career.
The authoritative leader will never allow him
or herself to “drive” people into a stressful state,
his or her tool of management is conscious moti-
vation of work. A good leader is clearly aware
of the importance of the principle “for the sake
of all and with all”, understanding that in a sit-
uation “one against all” it is possible to achieve
a complete collapse of all their undertakings.
3. Organisation manager in the work team
The manager should provide the solu-
tion of issues of staff training and education,
the choice of management styles in accordance
with the stages of maturity of the work team,
and the choice of the organizational structure
at each stage of its growth. Staff selection pol-
icy, which is a strategy for staff development, is
the basis for personnel management. The way
of implementing the strategy of work with per-
sonnel is management, which combines into one
policy of work with personnel of the organisa-
tion and interests of the State and society in
general. The practice of large both domestic
and foreign organisations shows that the policy
of personnel selection is formed at the high-
est levels of management. The basis for this is
the administrative powers of the heads of organ-
isations and management bodies. This pol-
icy is embodied in the relevant documents
and instructions regulating the aspects of work
of all managers of middle and lower manage-
ment with different categories of personnel. At
the same time, the key tasks of these links are
to communicate the goals set by the leadership
of the organisation to each employee personally.
One way to work effectively in an organ-
isation is to employ and select the most quali-
fied and capable workers. However, this is not
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enough. The manager should organise system-
atic training and education of staff, helping
them to reach their full potential.

Heads, human resources managers, and all
those responsible for identifying and recruit-
ing employees in a rapidly growing organisa-
tion know how it is difficult to do so. Internal
changes, which would normally occur every 10
years or more, have to be made immediately,
and problems are increasing.

The situation is further complicated by
the fact that many fast-growing organisations
are young and inexperienced in personnel mat-
ters. But they have certain advantages. They
have enthusiasm and a certainty of perspective,
which can help to solve problems and make
uncertainty attractive.

Training is important. Unfortunately, many
managers are not aware of all the problems
involved. One is the application, without analy-
sis, of programmes used by other organisations.

They are copied, without considering
whether the style really meets the needs
of the organisation.

Training is useful and necessary in three
main cases. First, when a person enters the com-
pany; second, when an employee is appointed to
a new position or when a new job is assigned to
him or her; third, when an inspection establishes
that an employee lacks certain skills to perform
his or her tasks effectively.

Thorough consideration of the structure
of the training programs goes beyond the scope
of this work. Training is a broad specialised area.
Specific teaching methods are quite numerous,
and they need to be adapted to the require-
ments of the profession and organisation. Some
of the basic requirements for effective training
programmes are:

- Training requires motivation. Employ-
ees must understand the purpose of the pro-
gramme, learning will increase their productiv-
ity and thus their own satisfaction with their
performance.

- The leadership should create a climate
conducive to learning. For example, they should
encourage learners. Some organisations offer
training in special centres rather than on their
own premises, which greatly improves the per-
ception and quality of training.

- If you need to master a complex task,
the learning process should be divided into
several consecutive stages. The programme
participant should be able to put into practice
the material learned at each stage.

- Employees, who study, need to feel
feedback on learning outcomes. It is necessary
to ensure positive reinforcement of the mate-
rial learned. This can be done, for example, in
the form of praise from the teacher.
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Next, once the employee has adapted in
the team and has received the necessary train-
ing to perform his or her work effectively, per-
formance should be assessed. This is the purpose
of performance assessment, which can be seen as
an extension of the control function. As noted
above, the control process involves the defini-
tion of standards and the measurement of results
to determine deviations from established norms
where corrective action is required. Similarly,
performance assessment requires managers
to be aware of how effectively each employee
is discharging delegated responsibilities. By
providing this information to subordinates,
the manager informs them of how they do their
job and provides an opportunity to correct their
conduct if it does not meet the requirements.
Moreover, performance assessment allows
the manager to identify the most conscientious
employees and raise their level of achievement
by promotion.

Basically, the performance assessment meets
three objectives: administrative, informational
and motivational.

Administrative functions include: promo-
tion, demotion, transfer, termination of employ-
ment.

4. The performance assessment of corpo-
rate employees

Each organisation must evaluate the perfor-
mance of its employees in order to make admin-
istrative decisions on promotion, transfer to
a higher position, or termination of employment
contract. Promotion helps the organisation
by allowing it to fill vacancies with employees
who have already demonstrated their abilities.
It also helps the employees because it satisfies
their desire for success, achievement, promotes
self-respect. Promotion is an effective way
of recognising thorough and successful perfor-
mance. However, a promotion decision requires
a manager to promote only those who have
the capacity to perform effectively in a new post.
Unfortunately, employees, who perform their
current duties well but do not have the capac-
ity to perform effectively in a new position, are
sometimes promoted.

Reassignment can be used to increase
the experience of an employee, as well as the abil-
ity to realise his or her abilities in this position.
Reassignment is sometimes applied to workers
who have not performed satisfactorily, but it
would be unethical to terminate an employ-
ment contract because of long working experi-
ence or merit. In such a situation, the transfer
implies a demotion, and the employee finds him
or herself where he or she can still do some good
and will not interfere with the career of a capa-
ble young employee or actually impede the real-
isation of the organisation’s goals.
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If the employee has been notified of the per-
formance assessment and provided opportuni-
ties for its improvement, but the employee does
not want or cannot work according to the stand-
ards of the organisation, the employment con-
tract with him or her is subject to termination.
Whatever the administrative situation, it is
clear that without an effective methodology
for performance assessment, it is impossible to
make a justified decision.

Performance assessment is required to
inform people about their relative level of per-
formance. If this function is properly organ-
ised, the employee will not only know how he
or she works, but also the specific pros and cons
of work and how to overcome them.

Considering motivational functions, it is
necessary to note that performance assessment
is a principal means of motivating people’s
behaviour. By identifying qualified and con-
scientious employees, the administration can
reward them with gratitude, raised wages or
promotion. Systematic, positive reinforcement
of behaviour associated with high productivity
should lead to similar behaviour in the future.

Evidently, the informational, administrative
and motivational functions of a performance
assessment are interrelated, that is, the infor-
mation required for an administrative deci-
sion on promotion should positively motivate
the employee for a better performance.

The effectiveness of the assessment system is
determined by several factors. First, frequently,
the work of a subordinate is evaluated by his or
her immediate supervisor. He must therefore be
able to evaluate work correctly, without focus-
ing on personal relationships with his or her
subordinate. He must also be able to convey this
assessment to a subordinate. This can be quite
difficult if the manager has never been trained in
communication techniques, the work of the sub-
ordinate is ineffective. Because of these poten-
tial problems, managers may oppose formal sys-
tems for measuring staff performance.

Criticism is not always an effective way
to inform subordinates of the shortcomings in
their work. It often elicits a defensive reaction.
The subordinate in this case is more concerned
with protecting him or herself, rather than
worrying about the substance of the problem
and ways to improve the work. In order to be
effective, employees need to be ready to commu-
nicate and want to discuss their work without
taking a defensive position. This requires that
the manager create a calm, risk-free environ-
ment in which his or her staff can openly discuss
their performance-related concerns.

The manager must clearly distinguish
between criticism and a performance assess-
ment. Criticism is communication in one direc-

tion. For effective information and adequate
feedback, the manager should allow for a two-
way constructive discussion on specific perfor-
mance improvement issues.

The method of informing staff once or twice
a year with their performance assessment is
not effective. One or two formal results-based
assessment sessions should be scheduled each
year. However, a performance assessment must
be conducted whenever necessary, daily or as
often as the situation requires. If a subordinate
is working on a new short-term project, his or
her performance should be assessed two or three
times a month. If a subordinate is unsure of his
or her abilities, the manager can discuss his or
her performance several times a week to build
confidence. Experienced, confident and tested
employees can be talked to by the manager, if
necessary, to maintain control over them.

5. Conclusions

There should be no discussion of a perfor-
mance assessment and wages at the same time.
The strengths and weaknesses of a subordinate
are better discussed in separate meetings with
him or her rather than in conjunction with
administrative measures related to wages.

Douglas Mac Gregor consistently advocates
a performance appraisal. He argues that tra-
ditional assessments are not adequate, as they
focus on basic traits such as initiative, team-
work, reliability, relationships with people. It
makes the manager be biased, not objective. At
the same time, if an employee has a bad relation-
ship in the team, it gives very little information
about what he is doing wrong. Instead, accord-
ing to Mac Gregor, the manager and his or her
employees should work together to define goals,
which will create a certain standard for further
assessment. When it is not possible to set specific
goals, the manager should encourage the subor-
dinate to perform his or her duties properly. As
already mentioned, in order to achieve maxi-
mum objectivity in the performance assessment,
a two-way interview is desirable. The employee
should be free to discuss issues of concern: why
his or her work does not meet the standard, what
could be the cause and what will be done to rem-
edy this situation (Bleik, Mouton, 1990, p. 72).
For example, when a manager is asked to give
an assessment to their subordinates on the fol-
lowing traits: reliability, relations with people,
etc., the ratings reveal the effect of “halo”. That
is, a certain person receives such assessments for
all traits, although some features are expressed
more brightly, and others are not.

It is also noted that some managers tend to
give high ratings to all, while others, on the con-
trary, tend to give low ratings, which further
reduces the accuracy and usefulness of the per-
formance evaluation.

67



5/2022
ADMINISTRATIVE LAW AND PROCESS

References:

Bleik, R.R., Mouton, D.S. (1990) Nauchnye metody upravleniia [Scientific management methods]. Kyiv
(in Russian).

Baanepii Ilemxos,

dokmop topuduunux Hayx, npogecop, 3aciyxcenuil opucm Ykpainu, npogecop xagedpu npasa,
noamonozil ma miscnapoonux sionocun, Ynisepcumem imeni Anoppeda Hobens, syruys Ciuecrascora
Haobepexcna, 18, lninpo, Yxpaina, indexc 49000, vspetkoo@ukr.net

ORCID: 0000-0003-4310-5876

Teop Isanos,

Kanouoam 10puUOUUHUX HAYK, KAHOUOAm MeXHIuHUX HAYK, 3ACAYNCeHUL NPAUiGHUK MPAHCHOPMY
Ypainu, zonosa, Acouiauis <3anoposcobrasmomparncs, eyauys Ilokposcvka, 30, 3anopixcocs,
Yipaina, indexc 69063, ieivanow@gmail.com

ORCID: orcid.org/0000-0002-9650-1293

MEHE/IGKMEHT IIEPCOHAJIY B CYYACHUX YMOBAX

Awnoranisg. Mema. MeToio cTaTTi € BU3HAYEHHS MiCI[l MEHEKMEHTY TIEPCOHAIY B Cy4aCHUX YMOBAX.
Pesynvmamu. Y ctaTTi 3'5c0BaHO, 10 MEHEIKEP MOBUHEH MepedadaTyi BUPIICHHS THTAHD MiATOTOB-
KU TIEPCOHANTY Ta X BUXOBaHHs, BUOIP CTHJIIB MEHE/KMEHTY BIIMOBIZHO 10 eTalliB 3PLI0OCTi TPYAOBOrO
BHCTYITAE IO THKA I060PY MEPCOHAIY, sIKa CTAHOBUTH COOO0IO CTpaTeriio BocKoHateHHs mepconay. Cro-
coboM peastizaliii crparerii poOOTH 3 TIEPCOHATIOM € MEHE/IKMEHT, SIKUIT [OEIHYE B €/[IHE MO THKY POOOTH
3 [IEPCOHAIOM OpraHizallil Ta iHTepecu Jiep:kaBu i cycriibeTBa B izomy. [IpakTuka AisiibHOCTI BEMKIX
K BITYUMSHSAHMX, TaK i 3apyOlKHNX OpraHizaniii CBiAYNTS, 10 HOJITHKA 1000PY IIepCOHATY (DOPMYEThCs
Ha BUIINX CXOIMHKAX MEHEKMEHTY. bazoio oMy € aMiHicTpaTHBHI TTOBHOBAKEHHST KePiBHUKIB opra-
Hizalliii Ta OpraniB MEHeIKMEHTY. 3AKPITJIIOETHCS 1151 MO TUKA BiAINOBIAHUMU IOKYMEHTaMU Ta iHCTPYK-
ITiSIMH, STKi PETJIAMEHTYIOTh acTeKTH POOOTH BCIX KEPIBHUKIB CEPEAHIX Ta HIKYMX JAHOK MEHEKMEHTY
3 pisHNMU KaTeropisMu repcoHasy. [Ipn oMy ocHOBOTO 3aB/IaHb ITUX JIAHOK € JIOBE/IeHHS TIOCTaBIEHNX
KepiBHUIITBOM OpraHi3allii 1iJieii 0 KO;KHOTo IpailiBHUKA TepcoHatbio. HarosoreHo, mo npocyBaHHs
1o crysk0i omomMarae opramisartii, OCKIJIBKI 03BOJISIE T 3aTIOBHIOBATH BaKaHCil PaIliBHUKAMH, SKi BKe
BUSIBIJIM CBOI 371i0HOCTI. BOHO lomoMarae i ciiyk00BISAM, OCKLIbKI 3a[0BOJIbHSIE IX TIPArHEHHS 10 YCIIi-
Xy, IOCATHEHD, CIpusie camonosasi. [IpocyBarns 1o ciysk06i — eheKTUBHUI CIOCiO BUSHAHHS CTaPAHHOTO
i ycnimHoro BukoHanus poboru. Bucnosxu. Oliinka pe3yJibraTiB Ais/IbHOCTI HeoOXiaHa A TOro, 100
MoxHa OyJ10 iH(OpMyBaTH JIfo/ell PO BiIHOCHUI piBeHb ixHbOI poboTu. ITpu HasekHii oprauizauil miei
hyHkuii npaniBHuK Gyje 3HATH He TLIBKM, K BiH MPAIOE, aje W KOHKPETHI II0CH i MiHycH B poboTi
Ta IUIAXHM iX 11of01aHHs. PoskpuBaour MoTHBaliitHi (GyHKIIT, HeOOXiHO 3a3HAYMTH, 1110 OLIHKA Pe3YJib-
TaTiB TPYIOBOI JIsIBHOCTI € BaKJIMBUM 3aCO00M MOTUBAIll MOBEAIHKY Jiojiell. BusHauuBim kpamidi-
KOBaHUX Ta CYMJIIHHUX TIPAIliBHUKIB, a/[MIHICTPAIlisl MOXKe HAJIEKHUM YMHOM HArOPOAUTH iX MOJSKOIO,
HiZBUIUTH 3apobiTHY miaTy abo nepesectu Ha BuIly mocaxy. CrucreMariyre, MO3UTHBHE 3aKPiTICHHSI
TIOBE/IIHKH, 110 ACOIIIOETHCS 3 BUCOKOIO IIPOAYKTUBHICTIO, TOBUHHO MIPUBECTH 10 AaHATOTIYHOI MOBE/[IHKH
il y Maliby THHOMY.
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STRUCTURE OF THE NATIONAL POLICE
OF UKRAINE: MODERN INTERPRETATION

Abstract. Purpose. The purpose of the article is to analyse the modern interpretation of the structure
of the National Police of Ukraine. Results. The article reveals that an important feature of the system
is its purposefulness. It is demonstrated that the system is a set of ordered interconnected elements
that constitute a holistic phenomenon. It is highlighted that the feature of variability is inherent in
the system, which is due to changes in society and the State. The statement that the police is a complex
social State legal institution has been further developed and is reflected in the structure of the National
Police of Ukraine. It is marked that the police are an executive body and is therefore established
according to the principles governing executive bodies. It is proven that the police system is based on
the principles of territoriality and functionality. It is noted that the principle of territoriality provides
for the bodies of the system to be grouped into higher and lower territorial bodies, corresponding to
the administrative and territorial structure of Ukraine. It is highlighted that the principle of functionality
means the construction of State bodies depending on their functional purpose and features inherent in this
body. It is noted that in accordance with the principle of territoriality, the following can be distinguished
in the structure of the police: the Central Office of the Police and territorial police bodies. It is underlined
that the principle of functionality, governing the structure of the police, is expressed in the activities
of the following units: Criminal Police; Patrol Police; Bodies of Pre-Trial Investigation; Guard Police;
Special Police; Special Operations Police. It is suggested that the police system is changing due to
various factors. It is demonstrated that one of the new units of the police system is the State and Society
Protection Department. Conclusions. It is concluded that the National Police of Ukraine, as a system, has
the following characteristics: determination, integrity, changeability and renovation. The determination
is reflected in the National Police’s main objective to protect human and civil rights and the rule of law in
Ukraine. Integrity, as a feature, means that all elements of the police are structured and interoperable to
ensure their smooth functioning.

Key words: system, system features, police system, territorial method, functional method.

1. Introduction

The guarantee and consolidation of human
and civil rights and freedoms is the main objec-
tive of a democratic social State governed by
the rule of law. In performing this function,
the State shall use the mechanism provided for
by law. Central to this mechanism is the Min-
istry of Internal Affairs. The National Police
of Ukraine is a unit of the MIA whose func-
tion is aimed at establishing and protecting law
and order in the State and protecting human
and civil rights and freedoms.

The MIA bodies is of importance for
the State and society due to ensuring coordi-
nated activities of all actors of the political sys-
tem of society. The constant changes in society,
both internal and external, require the contin-
uation of the reform of the entire system for
the MIA bodies to perform their tasks more effi-
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ciently and effectively. That is why it remains
an important issue to improve the structure
of its units, including the National Police
of Ukraine (Padalka, 2016, p. 1).

The general theoretical aspects
of the organisational and legal framework for
the National Police of Ukraine were under
the focus in the works by legal experts in
administrative law such as O. M. Bandurka,
O.1. Bezpalov, S. M. Husarov, O. V. Dzhafarova,
A. S. Dotsenko, O. M. Zaiets, D.P. Kalaianov,
V. V. Konoplov, O. V. Kuzmenko, Ye. V. Kurin-
nyi, A. A. Manzhula, O. V. Nehodchenko,
A.V. Panchyshyn, K. M. Rudyi, Yu. V. Sirosh-
tana, O.S. Yunin, S. O. Shatrava and others.
Nevertheless, the important issue is to compre-
hend the police structure, which is constantly
changing in line with the transformations in
society and the State.
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The process of improvement and develop-
ment of the structure of the National Police
of Ukraine is ongoing, which causes
the emergence of new entities. Therefore, it is
an important task to understand the structure
of the National Police.

2. Specificities of the system of the National
Police of Ukraine as a central executive body

The National Police of Ukraine is the cen-
tral executive body responsible for protecting
human rights and freedoms, combating crime
and maintaining public security and order (Law
of Ukraine on the National Police, 2015).

One of the main objectives of ensuring
the interests of society and the State is the pres-
ence of appropriate actors implementing appro-
priate organisational, legal and other meas-
ures aimed at timely prevention, identifying
and addressing threats, both internal and exter-
nal, to human and civil rights and the rule of law
in the State (Bezeha, 2020, p. 40).

It should be noted that the concept of “sys-
tem” as a category is quite complicated. At
the same time, the universality of the concept
enables to apply it to the designation of a large
number of different phenomena, thus making it
a scientific category.

The Dictionary of the Ukrainian language
gives the following definition of the term
“system” — “order determined by the correct,
orderly arrangement and mutual connection
of parts of something” (Bilodid, 1973, 203). The
Philosophical dictionary considers the system as
“a set of certain elements between which there
is a natural interrelation or interaction” (Shyn-
karuk, 2002, p. 583).

An important feature of the system is
its purposefulness. It manifests itself in
the achievement of a certain objective, general
scope, nature, content or other grounds thus
forming a certain integrity. However, any sys-
tem has not only linkages and relations between
the elements of which it is composed, but is also
linked to the environment with which the sys-
tem interacts and manifests its integrity (Bez-
eha, 2020, p. 42). It should be noted that society
is a complex social organism, therefore has its
inherent structure, the components of which
are a system characterised by a variety of con-
nections, patterns of development and integ-
rity, however, the most important condition
for its existence is the constant reproduction
of the features and characteristics essential to
the social system (Antonov, 2018, p. 141; Pche-
lin, 2016, p. 130).

Moreover, scientists underline the integ-
rity of the system as its peculiarity. For exam-
ple, from the perspective of V.N. Sadovskyi,
the system is “a set of elements, ordered in a cer-
tain manner, interconnected with each other,
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and forming some holistic unity” (Sadovskyi,
1974, p. 10). According to AN. Averianov,
the essential features of the system can be
defined as separated, interconnected by contra-
dictory interaction, unity of bodies or elements
(Averianov, 1974, p. 65).

Each system changes in different ways, but
there are always changes that are common to
all systems, such as the existence of separate
objects, phenomena and processes that are in
a certain relationship (Bezeha, 2020, p. 42).

Therefore, the system is a set of ordered,
structured elements that are interconnected,
interact with the environment and are con-
stantly changing and moving.

The National Police of Ukraine as a system
has all the features of the system in general:
determination (presence of a goal), integrity
(consists of connected elements), constant
changes and development. Therefore, it is impor-
tant to understand the activities of the National
Police of Ukraine as a system establishment.

Proceeding from the fact that the police
anditsactivitiesareacomplexsocial and state-le-
gal institution, which changes in accordance
with the legal structure of the State, economic
development, living standards of the popu-
lation, therefore, the Law “On the National
Police” was adopted considering its structural
and institutional changes conditioned by public
life (Kosytsia, 2016, p. 96).

This is reflected in Article 13 of Law 580-
VIIT "On the National Police" of July 02, 2015,
according to which the police system consists
of: the Central Office of the Police and Regional
Police Bodies; in addition, the Police is com-
posed of: 1) Criminal Police; 2) Patrol Police;
3) Pre-trial Investigation Bodies; 4) Guard
Police; 5) Special Police; 6) Special Operations
Police (Law of Ukraine on the National Police,
2015). These types of police do not function in
the structure of the National Police of Ukraine as
separate elements but are only areas of specialisa-
tion of police units according to the official web-
site of the National Police of Ukraine (Official site
of the National Police of Ukraine, 2021). Moreo-
ver, the police may establish research and voca-
tional (vocational and technical) education insti-
tutions with specific learning conditions (Oficial
site of the National Police of Ukraine, 2021).

Given that the National Police of Ukraine is
an executive body, it is established according to
the principles governing executive bodies (Law
of Ukraine on the National Police, 2015). These
are the principles of territoriality and the prin-
ciple of functionality. The principle of the ter-
ritoriality of executive bodies provides that all
bodies in the system are divided into higher
and lower territorial bodies, which corresponds
to the administrative and territorial structure
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of Ukraine. The second principle is the principle
of functionality, which means the construction
of State bodies depending on their functional
purpose and specificities of this body. It should
be noted that the system elements are both con-
trolling and controlled systems (Bytiak, Har-
ashchuka, Zui, 2010, pp. 82-83).

This applies fully to the National Police
of Ukraine. It is a structured, multi-level organ-
isation based on territorial and functional
principles. The above-mentioned law does not
clearly specify how the structural elements
of the police interact with each other, they
can be found in the by-laws and regulations,
so it can be said that the process of improving
the structure of the police continues.

In accordance with the principle of terri-
toriality, the following can be distinguished in
the structure of the police: 1) the Central Office
of the Police and 2) the territorial police bodies.

The Central Office of the Police has an appa-
ratus empowered to supervise all police bodies.
Its structure is approved by the Head in coor-
dination with the Minister of Internal Affairs,
and the requirements for the formation of such
a structure are determined by the Cabinet
of Ministers of Ukraine (Law of Ukraine on
the National Police, 2015; Law of Ukraine on
Central Executive Bodies, 2011). The apparatus
isasystem of structural units which are structur-
ally connected with each other, performing man-
agerial activities to ensure the work of the Head
of the Police and fulfilling the tasks and func-
tions of the higher management of the National
Police [14, p. 134]. The structure of the police
apparatus includes the leadership (Head, First
Deputy and Deputies), departments, directo-
rates, units and sectors. The existence of struc-
tural units and posts depends on the functions to
be performed by the police apparatus.

In particular, the system of the Central
Office of the National Police of Ukraine includes
departments. For example, the departments
that make up the Central Office of the Police
Department are: Head Support Department,
Criminal Investigation Department (within
the Criminal Police), Migration Police Depart-
ment (within the Criminal Police), Criminal
Operatives Department (within the Criminal
Police), Public Interest and State Protection
Department (within the Criminal Police)
and others (Official site of the National Police
of Ukraine, 2021). Therefore, depending on
the scope of work performed by the central
apparatus, a sufficient number of departments
assigned to individual tasks of the police act.

3. Optimisation areas in the structure
of the National Police of Ukraine

As noted above, the dynamics of soci-
ety require constant changes in the structure

of the police force, which is reflected in
the creation of new units. For example,
the State and Society Protection Department
of the National Police of Ukraine was estab-
lished to make public policy on public secu-
rity and order, human rights and freedoms
protection, as well as the interests of society
and the State, combating crime, and providing,
within the limits defined by law, the services
of assistance to persons, who are in need of such
assistance due to personal, economic, social
reasons or as a result of emergency situations,
as well as operational and investigative activ-
ities to prevent, detect and suppress offences,
including those committed by participants
and members of organised groups and criminal
organisations. The Department is a structural
unit of the Central Office of the National Police,
within the Criminal Investigation Police and is
responsible for detecting, preventing and sup-
pressing offences that violate public security
and order, human and civil rights and freedoms
(Official site of the National Police of Ukraine,
2021).

The structure of the Central Office
of the Police consists of Departments, which
are a single-branch or single-function unit with
at least two units [16]. These are the following
Departments: the General Investigation Depart-
ment (within the pre-trial investigation body),
the Internal Audit Department, the Depart-
ment of Property and Communications Man-
agement and others (Official site of the National
Police of Ukraine, 2021). Therefore, the branch
structural element of the performance of certain
functions in the police apparatus are Depart-
ments.

The units of the Central Police Office are
the Police Canine Unit, the Secure Commu-
nication Unit, the Pensions Section, the Fire-
arms Control Division (Law of Ukraine on
the National Police, 2015). The peculiarities
of the unit as a component element of the depart-
ment (directorate) is performance of tasks in
one area (function) of activities of the executive
authority (Resolution of the Cabinet of Minis-
ters of Ukraine on streamlining the structure
of the staff of central executive bodies, their ter-
ritorial subdivisions and local state administra-
tions, 2005).

It should be noted that the structure
of public authorities is characterised by verti-
cal and horizontal links between various struc-
tural elements. According to V.P. Rubtsov, ver-
tical links are established between managers
and subordinates. Horizontal linkages, in turn,
are interrelated or interdependent and are estab-
lished between equal managers and entities that
work closely together (Rubtsov, 2008, p. 133;
Batrachenko, 2017, p. 70).
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Therefore, departments, directorates
and divisions are in a horizontal relationship,
that is, coordination, and their heads and sub-
ordinate in a vertical relationship, that is, sub-
ordination.

All units of the police apparatus are created
to integrate different activities into logical work
units and can change depending on the func-
tional requirements of internal and external
processes. The main task of the apparatus
of any public authority, including the police,
is to perform organisational matters, planning,
decision-making, allocation of resources, mon-
itoring, ensuring the performance of special
functions entrusted to this authority, etc. It
should be noted that they cooperate as an inte-
gral system in the performance of their func-
tions, and their activities are coordinated by
the Head of the Police and his deputies. (Shylo,
2021, p. 135).

Horizontal and vertical structural linkages
in the system of public authorities form spe-
cial managerial relationships between different
structural units. According to V. P. Sadkovckyi,
the structural units at the higher level of hierar-
chical organisation are the governing bodies in
relation to the corresponding units at the lower
level. In other words, structural units at the low-
est level of the hierarchy are objects of manage-
ment, and structural units at the highest level
are managers. At the same time, at each hierar-
chical level, each organisational unit has a head
with a management apparatus who oversees
a unit (Sadkovckyi, 2009, p. 12; Batrachenko,
2017, p. 71).

An important component of the system
of the National Police of Ukraine is territorial
bodies, structured according to the organisation
and work of the police apparatus.

The apparatus of the police in the hierar-
chy fulfils managerial tasks for making public
policy in a certain sphere, and the territorial
bodies perform most of the law enforcement
functions and powers: prevention and inves-
tigation of crimes, consideration of cases on
administrative offenses, protection of human
rights and freedoms, property protection, soci-
ety and the State protection, etc.

The  principle of functionality is
the fundamental principle on which the struc-
ture of the National Police of Ukraine is based.

In accordance with this principle, structural
elements are created to perform certain police
activities. For example, the police include:
1) Criminal Police; 2) Patrol Police; 3) Pre-trial
Investigation Bodies; 4) Guard Police; 5) Spe-
cial Police; 6) Special Operations Police (Law
of Ukraine on the National Police, 2015).

The State and Society Protection Depart-
mentis part of the Criminal Police, and is defined
as a central executive body, directed and coor-
dinated by the Ministry, responsible for public
policy on public order and protection of per-
sons, society and the State against unlawful
encroachments (Mink, 2017).

The main task of the Criminal Police is to
combat crime through organisational, oper-
ational, analytical and preventive measures.
Organisational and legal measures by Criminal
Police units include the introduction of a pro-
posal for a State programme to combat crime,
the analysis and forecasting of the crime situation.
The organisational and operational activities by
the Criminal Police are the detection and denun-
ciation of persons who prepare or commit grave
crimes, as well as crimes that are not included in
the legislation in this category, but committed
in a qualified manner using firearms or knives or
a group of persons, search for criminals and miss-
ing persons, etc. The preventive measures by
the Criminal Police include the prevention
of juvenile offences resulting from the detection,
suppression, and prevention of offences commit-
ted by juveniles. The State and Society Protec-
tion Department performs both preventive meas-
ures and organisational operations.

4. Conclusions

The National Police of Ukraine, as a system,
has the following characteristics: determina-
tion, integrity, changeability and renovation.
The determination is reflected in the National
Police’s main objective to protect human
and civil rights and the rule of law in Ukraine.
Integrity, as a feature, means that all elements
of the police are structured and interoperable
to ensure their smooth functioning. Integrity, as
a property, means that all elements of the police
are structured and interoperable to ensure their
smooth functioning. Changeability and reno-
vation are expressed in the constant transfor-
mation of the structure, caused by changes in
the society, creation of new elements.
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CTPYKTYPA HAIIIOHAJILHOI IOJIIIIIT YKPATHU: CYUYACHE PO3YMIHHS

Anoranig. Mema. Metoio cTarTi € anajiiz cy4acHOTO po3yMinHst cTpykTypu Hartionasnbhoi mosi-
i Ykpainu. Pesyavmamu. Y ctatti BimoOpakeHo, M0 BaKIMBOIO 03HAKOIO CHCTEMH € TIiIECTIPSIMOBa-
Huii xapakrep. [IpojieMOHCTPOBAHO, 110 CHCTEMA € CYKYITHICTIO YIIOPSIIKOBAHUX B3a€MOTIOB SI3aHUX MiK
€000I0 €JIeMEHTIB, 110 SABIAI0OTL coO0I0 IiaicHe gBuIle. BucBitieHo, mo cucteMi npuTaManHa O3HaKa
3MIHHOCTI, 10 TOB’SI3aHO 31 3MiHAMHE Y CYCTIIBCTBI i mepskasi. Habysma momambiioro po3sBuTKy Te3a mpo
T€, 1O TOJIIISA € CKIA[HUM COLIaJIbHUM JIeP;KaBHO-IIPABOBUM IHCTUTYTOM, IO 3HAULLIO Bi0OpakeHHs
y ctpykTypi Hartionanbhoi noditii Ykpaiau. Po3kputo, 110 1moiilig € opraHoM BUKOHABYOI B/, TOMY
CTBOPIOETHCS BIAMOBIAHO [0 NPUHIUINB, 32 SKUMU 1100YA0BaHi Opraiu BUKOHABYOI BJIaAM. 3’SICOBAHO,
1110 crucTeMa MOJIIii 3aCHOBaHA HA NPUHIMIIAX TEPUTOPIAIBHOCTI Ta (yHKILIOHATIBLHOCTI. 3ayBakeHO, 0
HPUHIIAIT TEPUTOPIaTIbHOCTI Mepeabayae Mol OpratiB, MO BXOAATH B CHCTEMY, Ha BUIIi Ta HUKYi Tepu-
TOpiaJbHi OpTaHy, 10 Bi/OBIIA€ aIMIHICTPATUBHO-TEPUTOPIATEHOMY YCTPOIO YKpainu. Bucsitieno, 1mo
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NPUHIUT (DYHKIIOHATBHOCTI 0O3HaYa€ TOOYAOBY AepsKaBHUX OPTaHiB 3aJ€/KHO Bijl iX (QYHKI[IOHAIBHOTO
NpU3HAYEHHsI Ta 0COOIMBOCTEN, IPUTAMAHHUX JTAHOMY OpraHy. 3azHauyeHo, 10 BiAMOBIAHO 10 IPUHIIA-
Iy TEPUTOPIATBHOCTI Y CTPYKTYPI HOJIII MOKHA BUPI3HUTH: IIEHTPAJIbHUN OpPraH yIpaBJIiHHS MOJIIIEI0
Ta TepuTOpiaabHi opranu moinii. Harosomreno, mo mpuHmum GyHKIIOHAIbHOCTI, Ha SKOMY 6a3y€Thest
CTPYKTYpa MOJiIlil, BUPAKAETHCS Y AISIBHOCTI TAaKUX TiPO3IIJIB, SIK: KPUMiHAIbHA TIOJIITis; TaTpyJIbHAa
TOJIIIIist; OPraH¥ 0CYIOBOTO PO3CJIIyBAHHS; HOJIIisl OXOPOHH; CIel[iajlbHA MOJIIist; MOt 0COOIUBOrO
npusHaveHHs. IIpecTaBieno, o y cucTeMi MOJIII i/l BILIMBOM PisHOMAHITHUX (GaKTOPiB BiOYBAIOTHCSI
3minm. [IpozeMonCcTpOBaHO, M0 OAHUM i3 HOBUX MiJIPO3/i/IiB cucTeMu TIoJiMii € /[emapraMeHT 3axucTy
iHTepeciB cycriibeTBa i gepikasu. Bucnosxu. 3pobiieHo BUCHOBOK, 1o HanionanbHiil nosinis Ykpainu
SIK CHCTeMI MPUTAMaHHi O3HAKU: I[LJIECTIPSIMOBAHICTb, MiTiCHICTh, 3MiHHICTh Ta oHOBIeHHS. [linectpsimo-
BaHICTh BUPAKAETHCS B TOMY, ITI0 TOJIOBHOIO MeToto Hattionamphoi ol Ykpainu € 3aXucT mpas i cBOOOJT
JIIOJIHY 1 TPOMA/ITHIHA Ta TIPABONOPSIAKY Y Aep:kasi. LlimicHiCTh sk BiacTHUBICTh 0O3HAYa€ CTPYKTYPOBa-
HICTb Ta B3aEMOJIIIO BCIX €JIEMEHTIB, 110 BXOJISITH 10 CKJIay TOJIIlii, 1o 3abe3neuye ii 3imarojpkene GyHk-
IIOHYBaHHSI.

Kmouosi cioBa: crictema, 03HaKN CUCTEMM, CUCTeMa MO, TepUTOpialbHUil MeTO/, (DYHKILIOHAIb-
HUIT METOZI.
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IMPROVEMENT OF LEGAL REGULATORY
MECHANISM FOR PUBLIC CONTROL OVER
ACTIVITIES OF SPECIALISED ANTI-CORRUPTION
BODIES OF UKRAINE: INTERNATIONAL PRACTICE

Abstract. Purpose. The aim of the article is to analyse the international experience of public
control over the activities of State authorities, identifying the positive aspects, proposing ways of their
implementation, which will contribute to the effectiveness of this control over the activities of specialised
anti-corruption bodies. Results. The article reveals an analysis of international experience in public
control over the activities of State authorities. The positive experience of a number of countries, which
have legislated the possibility of performing “preventive-control” measures on transparency of the work
of executive authorities with the public in the form of hearings, discussions and other consultations
with the public. It is underlined that introducing positive foreign experience, Ukraine should invent its
own way of developing public control over the activities of State authorities, especially those entrusted
with the function of preventing and combating corruption. It was noted that the way of public control
institutionalisation must be based on international democratic foundations, considering the specificities
of the national State formation. Relying on positive international practice, a number of additions to
the legislation of Ukraine in force are proposed to contribute to the effectiveness of public control over
the activities of specialised anti-corruption bodies. It is determined that in order to observe the principle
of publicity and transparency in the activities of authorised persons, in our view, it is advisable to provide
for mandatory disclosure of information and reporting on the results of monitoring and evaluation
of the implementation of anti-corruption programmes by a state authority, prepared by an authorised unit
(authorised person). Conclusions. It is concluded that the public is one of the independent and impartial
actors of anti-corruption control, which can resist corruption manifestations both at a practical level
and by involving special anti-corruption bodies in the development of various anti-corruption initiatives
and participating in the adoption of their decisions. However, the development of public control
and the strengthening of its role depends on the State, which should provide at the legislative level
effective conditions for the development of this institution, and the organisation of legal cooperation
between specialised anti-corruption bodies and the public in the fight against illicit enrichment.

Key words: public control, specialised anti-corruption bodies, international anti-corruption practice,
State authorities.

1. Introduction

Full-fledged cooperation between society
and the State is possible provided the latter
meets principles of the legal State, its open-
ness and accountability to citizens (Nalyva-
iko, Savchenko, 2017, p. 105), facilitated by
the invention of more effective ways at the legal
level to regulate the public’s cooperation in
monitoring the activities of the bodies entrusted
with the prevention of corruption in Ukraine.

To date, a number of laws have been drafted
to improve the legal regulatory mechanism for

© S. Saranov, 2022

public control over compliance with the prin-
ciple of legality by State authorities. But it
should be noted that even at the project level,
the development of a single unified regulation
on improving the administrative and legal
regulatory mechanism for public control over
the activities of specialised anti-corruption bod-
ies has been neglected.

Some issues of public control were studied
by scientists such as: O. Andriiko, L. Apas-
ova, A. Balatska, O. Dzhafarova, V. Harash-
chuk, T. Kolomoiets, V. Kolpakov, A. Kom-
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ziuk, A. Krupnyk, O. Muzychuk, 1. Skvirskyi,
D. Kholdar, T. Chepulchenko, O. Chub, Ye.
Shevchenko, M. Shunin, and others.

The aim of the article is to analyse
the international experience of public control
over the activities of State authorities, identify-
ing the positive aspects, proposing ways of their
implementation, which will contribute to
the effectiveness of this control over the activi-
ties of specialised anti-corruption bodies.

2. Specificities of public control

One of the significant gaps in the implemen-
tation of public control over the activities of spe-
cialised anti-corruption bodies is the absence
of a specialised legal regulation that would accu-
mulate and clearly define legal criteria, specifici-
ties and implementation of such control.

A range of draft laws on public control have
been sent to the Verkhovna Rada of Ukraine,
but none of these have been adopted to date.
The legal analysis of draft laws on the imple-
mentation of public control over the activities
of State authorities leads to the conclusion that
most of them do not correspond to the legal
nature of associations of citizens and other
actors of public control, with the determi-
nation of their place and their relations with
State bodies. The proposed project novels on
the legal regulatory mechanism for public con-
trol in most cases contradict the current legis-
lation. Most scientists argue that foreign expe-
rience in public control in terms of activating
the role of the public in administrative appeals
of actions and acts of local self-government
and other State authorities, which has already
passed the test of time in foreign countries,
should be studied and implemented. For exam-
ple, in the Kingdom of the Netherlands, special
advisory commissions (20-25 persons) are set
up to consider complaints about the actions
and decisions of the above-mentioned bod-
ies, i.e., when exercising their administrative
legal personality shall include the inhabitants
of the city, elected by the municipal parliament
(council) for the term of office of the latter. The
commissions’ work in subgroups with specialisa-
tion (social affairs, construction, etc.), and com-
plaints are examined by panels consisting of 2-3
commissioners once or twice a month. Although
the decisions of the respective commissions are
of a recommendatory (advisory) nature (mem-
bers of the commission do not have to have
a law degree), however, as practice shows, “the
authorities in the absolute majority of cases lis-
ten to the recommendations of advisory com-
missions”. The Commission reviews the decision
not only and not so much on the basis of legal-
ity as on the basis of fairness (common sense,
etc.), which demonstrates the implementation
of the rule of law in the administration (Opinion
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on the Draft Law of Ukraine On Amendments to
Certain Laws of Ukraine concerning the Estab-
lishment of an Institutional Mechanism for
Public Control over the Activities of Bodies
and Officials of Local Self-Government, 2019;
Control over the activities of local self-govern-
ment bodies (foreign experience): Information
reference prepared by the European Information
and Research Centre at the request of the Com-
mittee of the Verkhovna Rada of Ukraine, 2017).

3. Foreign experience in counteracting
public corruption risks

The issue of administrative appeal
of actions and acts of local self-government
bodies in the Republic of Poland is regulated by
the Code of Administrative Procedure, which
states that the relevant relations are regu-
lated by filing a complaint against acts, actions
of bodies of “territorial self-government” by
this code (art. 2), complaints are submitted to
the Appeals Board of Self-Government (art. 17),
to the Chairman of the Council of Ministers
or to the relevant Ministers (art. 18), the pro-
cedure for the submission and consideration
of complaints is defined (part I1-X) (Opinion on
the Draft Law of Ukraine On Amendments to
Certain Laws of Ukraine Concerning the Estab-
lishment of an Institutional Mechanism for
Public Control over the Activities of Bodies
and Officials of Local Self-Government, 2019;
Control over the activities of local self-govern-
ment bodies (foreign experience): Information
reference prepared by the European Information
and Research Centre at the request of the Com-
mittee of the Verkhovna Rada of Ukraine, 2017).

The positive foreign experience of Andorra,
Belgium, Finland, Norway, Switzerland and Bel-
gium should also be noted, because they have
legislated the possibility of performing “pre-
ventive-control” measures on transparency
of the work of local self-government bodies with
the public in the form of hearings, discussions
and other consultations with the public. In our
opinion, this practice of public control should
be introduced in a special legal regulation, with
mandatory scope of preventive-control meas-
ures on the activities of the State specialised
anti-corruption bodies.

In Finland, the Act on Administrative Pro-
cedure (Administrative Procedure Act, 2003)
clearly defines the obligation of local author-
ities to address the parties, to which the event
or decision relates, in order to receive comments
from them by the time the matter is resolved,
which may well be considered as a manifestation
of prior public control. Similar provisions are
in legislation of Norway (Act relating to pro-
cedure in cases concerning the public adminis-
tration, 1967), of the Republic of Poland (Law
of 1990 "On Local Self-Government" (Ustawa o
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samorzadzie terytorialnym, 1990)) (Opinion on
the Draft Law of Ukraine On Amendments to
Certain Laws of Ukraine Concerning the Estab-
lishment of an Institutional Mechanism for
Public Control over the Activities of Bodies
and Officials of Local Self-Government, 2019).

Therefore, the most positive foreign experi-
ence in preventing corruption by public author-
ities is the practice of Norway, the Republic
of Poland, the Kingdom of the Netherlands,
Finland, etc., which can be borrowed and imple-
mented by Ukraine at the legislative level. Intro-
ducing positive foreign experience, Ukraine
should invent its own way of developing public
control over the activities of State authorities,
especially those entrusted with the function
of preventing and combating corruption. The
way of public control institutionalisation must
be based on international democratic founda-
tions, considering the specificities of the national
State formation.

Theinstitution of local human rights ombuds-
men is of significance in the system of public
resistance to the emergence of corruption risks
in the practical activities of public authorities
and the prevention of these manifestations. This
experience is actively used in such countries as:
Great Britain, Iceland, Norway, Romania, Slove-
nia, Portugal, Republic of Moldova.

The ombudsmen are specifically man-
dated and relatively independent supervi-
sors, who, in case of violation of human rights
and freedoms by decisions or actions of offi-
cials and employees of public authorities, give
them advice and recommendations to correct
and improve their decisions. The experience
of Belgium, Finland, Norway and Switzer-
land, where the legal regulations govern
the implementation of precautionary measures
in the form of mandatory hearings, discussions
or other forms of interaction with citizens in
respect of possible violations of local govern-
ment is quite acceptable in domestic practice
(Opinion on the Draft Law of Ukraine On
Amendments to Certain Laws of Ukraine Con-
cerning the Establishment of an Institutional
Mechanism for Public Control over the Activ-
ities of Bodies and Officials of Local Self-Gov-
ernment, 2019; Control over the activities
of local self-government bodies (foreign expe-
rience), 2017). In national practice, this is
reflected in the institution of the authorised
(authorised unit, authorised person), coor-
dinated by the National Agency for the Pre-
vention of Corruption. This institution should
be thoroughly analysed to determine further
ways of its improvement.

4. Features of the activities of public
authorities and the public in the prevention
and combating of corruption

For effective cooperation of all State author-
ities, including special anti-corruption bodies,
with the public in preventing and combating
corruption, the Cabinet of Ministers of Ukraine
has developed a Draft Law 4135 On the Prin-
ciples of the State Anti-Corruption Policy for
2021 - 2025 of September 21, 2020, providing
for the adoption of the Anti-Corruption Strat-
egy for 2021-2025, the introduction of a num-
ber of additions to the existing legislation. This
Anti-Corruption ~ Strategy envisages ways
of harmonious cooperation of all State bodies,
considering the adoption of measures aimed
at improving the areas of work of specialised
anti-corruption bodies in the fight against
and prevention of corruption, preventive meas-
ures to minimise the manifestations of anti-cor-
ruption risks among officials and employees.

It is for the coherent and coordinated imple-
mentation of measures to prevent and detect
corruption in State bodies, local self-government
bodies, enterprises, institutions and organisations
related to the management of a state body, as well
as in State trust funds, it is mandatory to form
(define) independent and functionally independ-
ent structural units (authorised persons), which
are entrusted with the functions of prevention
and detection of corruption. Article 13-1 of the Law
of Ukraine “On the Prevention of Corruption”
provides for the list of State bodies and institutions
in which these units are established and author-
ised persons operate, the definition of their tasks.
The coordination and methodological function
is entrusted to the National Agency for the Cor-
ruption Prevention (hereinafter referred to as
NACP) that approves the Standard Regulations
on the Authorised Unit (Authorised Person)
and the procedure for consent to the dismissal
of the head of the authorised unit (authorised per-
son) (Law of Ukraine on the prevention of corrup-
tion, 2014).

According to the Standard Regula-
tions on the Authorised Unit (Authorised
Person) for the Prevention and Detection
of Corruption, drawn up and approved by
Order 277/21 of the NACP of May 27, 2021
(Order of the National Agency for the Preven-
tion of Corruption of Standard Regulations on
the Authorised Unit (Authorised Person) for
the Prevention and Detection of Corruption,
2021), an authorised person shall be elected
from among the employees of the relevant body
and shall be entrusted with the functions of such
person. This person is appointed to a separate
position, which is included as a structural unit
of the staff of a state body.

The main tasks of the authorised units
(authorised  person), defined both by
the Law of Ukraine “On the Prevention
of Corruption” and the Standard Regulations on
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the on the Authorised Unit (Authorised Person)
for the Prevention and Detection of Corruption,
include: development, organisation and supervi-
sion of activities to prevent corruption and cor-
ruption-related offences; organisation of work on
assessment of corruption risks in the activities
of the relevant body, preparation of measures to
eliminate them, submission of appropriate propos-
als to the head of such body; provision of meth-
odological and advisory assistance on compliance
with legislation on the prevention of corruption;
implementation of measures to identify conflicts
of interest, assistance in resolving them; inform-
ing the head of the relevant body and the NACP
about the detection of a conflict of interest
and the measures taken to resolve it; verification
of the submission by declaring entities of dec-
larations and the reporting on cases of failure or
late submission of such declarations in a certain
manner to the NACP; implementation of control
over compliance with anti-corruption legislation,
including consideration of reports on violation
of the requirements of the Law of Ukraine “On
Prevention of Corruption”, including at subordi-
nate enterprises, institutions and organisations;
provision of protection of employees, reporting
a violation of the requirements of the law, from
negative measures by the head or employer in
accordance with the legislation on the protec-
tion of whistle-blowers; informing the head
of the relevant body, the NACP or other specially
authorised actors in the field of anti-corruption
about violations of legislation on prevention
and combating of corruption (Law of Ukraine on
the prevention of corruption, 2014). It should be
noted that the scope of powers of the authorised
unit (authorised person) does not include coop-
eration with the public, disclosure of informa-
tion and reporting on the results of monitoring
and evaluation of the implementation of anti-cor-
ruption programmes by the State body. This
information must be prepared and provided twice
a year by the authorised unit (authorised person)
of the NACP, as prescribed by the Standard Regu-
lations on the authorised unit (authorised person)
for the prevention and detection of corruption.
This calls into question the transparency
and impartiality of the activities of the author-
ised unit (authorised person) of the State body.
In order to remedy this situation, we believe
it would be appropriate to add a paragraph

to the Standard Regulations on the author-
ised unit (authorised person) for the preven-
tion and detection of corruption, approved by
NACP’s Order 277/21 of May 27, 2021, provid-
ing for public participation in the control over
anti-corruption activities by authorised persons.

Moreover, in order to observe the princi-
ple of publicity and transparency in the activ-
ities of authorised persons, in our view, it is
advisable to provide for mandatory disclosure
of information and reporting on the results
of monitoring and evaluation of the imple-
mentation of anti-corruption programmes by
a state authority, prepared by an authorised unit
(authorised person).

For more effective interaction
of State authorities, local self-government bod-
ies, authorised units (authorised person) in
these bodies, specialised anti-corruption bodies,
as well as the public, relevant experts, interna-
tional anti-corruption projects to invent effec-
tive and efficient ways to combat and prevent
corruption violations, identify practices to mini-
mise corruption risks and prevent the emergence
of new corruption schemes, we propose to cre-
ate permanent sectoral platforms on the basis
of the NACP.

5. Conclusions

Foreign practice shows that it is necessary
to establish at the legislative level specificities
for regulating public control over the activ-
ities of public authorities, including those
entrusted with the task of combating corrup-
tion, with the establishment of a mandatory
range of public preventive-control activities in
respect of these bodies.

The public is one of the independent
and impartial actors of anti-corruption con-
trol, which can resist corruption manifesta-
tions both at a practical level and by involving
special anti-corruption bodies in the develop-
ment of various anti-corruption initiatives
and participating in the adoption of their deci-
sions. However, the development of public con-
trol and the strengthening of its role depends on
the State, which should provide at the legislative
level effective conditions for the development
of this institution, and the organisation of legal
cooperation between specialised anti-corruption
bodies and the public in the fight against illegal
enrichment.
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YIOCKOHAJIEHHS TIPABOBOTO PETYJIIOBAHHSA 3/IIICHEHHS
I'POMAZICBbKOTI'O KOHTPOJIIO 3A JIAJBHICTIO CIIENIAJIIBOBAHUX
AHTHUKOPYIIIIITHUX OPTAHIB YKPATHU: MIZKHAPO/THA ITIPAKTUKA

Axotanisgs. Mema. Mera crarTi — IpOBECTH aHaJi3 MiXKHaPOJHOTO JOCBiNy 3i 3/iliCHEHHS TPO-
Ma/ICbKIiCTIO KOHTPOJIIO 32 JiSJIbHICTIO OPraHiB J€p:KaBHOI BJIaJiM, BUSHAYMBIIM TIO3UTHBHI MOMEHTH,
3aIIPOTIOHYBATH IIJIAXH IX BIIPOBA/PKEHHS, 1[0 CHPUATHME e(eKTUBHOCTI 31ICHEHHS 1[bOT0 KOHTPOJIIO
3a JUSUIBHICTIO CIIeNiai30BaHNX aHTUKOPYIIiITHUX opraHiB. Pe3yavmamu. CTaTTs pO3KpUBAE aHAJI3
MiKHAPOJHOTO JOCBi/Y 31 3/[iCHEHHsT TPOMAJICHKICTIO KOHTPOJIIO 32 isJIbHICTIO OPraHiB Jiep:KaBHOI
Biain. BusisieHo mo3WTUBHMIT OCBiZ HU3KW KPaiH, SKi Ha 3aKOHOAABUOMY PiBHI 3aKPIMIIN MOKJIIH-
BIiCTb ITPOBE/ICHHS 3 IPOMA/ICBKICTIO «ITOTIEPE/PKYBaIbHO-KOHTPOJBHIX» 3aX0/[iB Bi/IHOCHO TIPO30POCTi
poboTH OpraHiB BUKOHABYOI BJIAM, SIKi IPOXOISITh Y BUIJISIL CIyXaHb, 0OrOBOPeHb Ta iHIINX hopm
KOHCYJIbTaIliii i3 IPOMazChKICTIO. 3BEPHYTO yBary, 110, BIPOBAKYIOUM HO3UTHBHUN 3apyOisKHMii
JIOCBifI, YKpaiHa Ma€ BUHAUTH BJIACHUHN IIJISIX PO3BUTKY I'POMa/ICbKOTO KOHTPOJIIO 3a AiSIIbHICTIO Opra-
HiB ZIepKaBHOI BJaau, 0coOJMBO THX, Ha SKi MOKJaAeH0 (QYHKINIO 3amobiraHms Ta MPOTUIT KOPyII-
1ii. Harosormeno, mo misx iHCTUTYIIIOHATI3aIli1 TPOMAZICBKOTO KOHTPOJIO TIOBUHEH TPYHTYBATHCS HA
6a3i MKHAPOJHUX JIE€MOKPATUYHUX OCHOB 3 YPaXyBaHHSIM OCOOJIUBOCTEIl HALlIOHAIILHOTO J€P/KABOT-
BopenHs. Crmpaioynch Ha MO3UTHBHY MIKHAPOAHY HPAKTHKY, 3alIPOIIOHOBAHO BHECTU HU3KY JIOTI0-
BHEHD /I0 YMHHOTO 3aKOHOJABCTBA YKPAIHU, 1O CIPUATUMYTb e(HeKTUBHOCTI 3/[IHICHEHHS KOHTPOJIIO
IPOMA/ICBKICTIO 32 AISJIBHICTIO CIelliai3oBaHNX aHTUKOPYHIIHHNX opra"iB. BusHaueHo, 1110 3 MeTO10
JOTPUMAHHS TIPUHIUITY IyOJIYHOCTI Ta MPO30POCTi B [Ais/IBHOCT] YIIOBHOBAKEHKX OCi0, HA HAIITY IyM-
KY, JOIIJIbHUM € TlepeadaunTi 000B I3KOBe ONPUIIIOAHEHHS iHpOpPMAIil Ta 3BITHOCTI 3a pe3yJ/ibraTaMu
MOHITOPHUHTY Ta OIiHKY BUKOHAHHS aHTUKOPYIIIITHUX IIporpam Jiep:kaBHUM OpPTaHOM, Ii/ITOTOBJIEHO]
YIOBHOBRKEHUM I1i/Ip03/1iJ0M (YIIOBHOBaKeHO 0c06010). Bucnosxu. 3pobiieHo BUCHOBOK, IO caMe
IPOMAZICBKICTh € OJHUM i3 He3aJeKHUX | HeylepelKeHnX cy0 eKTiB aHTUKOPYIIIHHOTO KOHTPOJIIO,
KU HA MIPaKTUYHOMY PIBHI 3/1aTeH IPOTUCTOSTH KOPYIIIHHUM TIposIBaM, a TaKOK IMIJISIXOM 3a/IisH-
HA Yy po3po0Ili pisHUX aHTHKOPYIIIHHNX IHIMIaTHB crelmiaJlbHIX aHTHKOPYIIHIX OpTaHiB, yyacTi
y IPUIHATTI iX pimers. OHAK PpO3BUTOK TPOMAICHKOTO KOHTPOJIIO Ta MOCUIEHHS HOTO POJTi 3aTeKUTh
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FORMATION AND DEVELOPMENT OF THE LEGAL
STATUS OF GUARD POLICE: HISTORICAL
AND LEGAL ANALYSIS

Abstract. Purpose. The purpose of the article is the historical and legal analysis of the formation
and development of the legal status of the Guard Police. Results. It is underlined that the Soviet period
of formation and development of the legal status of the Guard Police became a real breakthrough in
the area being studied. First of all, it should be noted that at this stage the guard agencies of the Soviet
militia have acquired the legal status as the state law enforcement bodies that performed the functions
of extra-departmental guard, not of some “private police”. These bodies were part of the internal affairs
bodies, had a regulatory legal framework for their activities and were financed from the State budget. In
fact, in the Soviet era the model of the Guard Police agencies was formed, which was later borrowed in
the time of Ukrainian independence. It is established that the adoption of Law of Ukraine 580-VIII “On
the National Police” of July 02, 2015, which effectively terminated the former internal affairs agencies
of Ukraine and gave rise to a new structure of the national police, was a turning point in the history
of the establishment and development of extra-departmental security agencies. These reform processes
have led to the transformation of the guard militia bodies into Guard Police, which is still evolving in
parallel with the development of the domestic law enforcement system based on European standards.
Conclusions. It is concluded that the historical and legal analysis showed that the development of the legal
status of the Guard Police traces its roots back to ancient times. It is established that the foundations
of the guard activities of the police were laid in the period of the ancient States, culture thereof has impact
on the territory of Ukraine for centuries. Subsequently, the foundations of the work of quasi-police bodies
were transformed during the times of Kyivan Rus and in the subsequent years of national fragmentation.
However, the formation of the legal status directly of the agencies of the extra-departmental Guard
Police, the creation of the legal basis for their activities took place in the 19th century and continued to
evolve in the Soviet Union. Soviet trends in the studies on the topic became the basis for the construction
of the Guard Police Department under the Ministry of Internal Affairs in the time of independence
of Ukraine.

Key words: duties, guard services, guard unit, society.

1. Introduction a separate time frame, on the basis of which it is

The historical review enables to compare
the mistakes of ancestors and the positive
achievements of modern generations, which ulti-
mately helps to understand the future goals. We
are convinced that the application of such a form
will contribute positively to the study of the legal
status of the Guard Police, because the use of this
form will reveal the specificities of the formation
and development of this State body.

First of all, it should be noted that the “core”
of any historical and legal analysis is periodisa-
tion. It helps to systematise a large array of his-
torical material, highlighting specific events in

© A. Shkliarenko, 2022

easier to formulate conclusions about the object
of research and its state at a certain point in
development. In modern scientific literature,
periodisation of the history of the formation
and development of the legal status of the Guard
Police does not have an adequate definition,
however, this problem has been partially stud-
ied when considering various events of the gen-
eral history of Ukraine.

2. The historical stage of formation
and development of law enforcement bodies

The approaches of scientists to periodisa-
tion of the history of Ukraine are different, but
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are based on a single model which distinguishes
various stages with reference to specific histor-
ical events. Based on this important aspect, we
have concluded that the historical and legal
analysis of the formation and development
of the legal status of the Guard Police should be
conducted in the following stages:

- The formation of law enforcement bodies
in the times of ancient States (until the 9th cen-
tury AD);

- The development of the system of law
enforcement and guard component in their
activities during the Kyivan Rus (the 9th —
13th centuries);

- The functional-legal status of law
enforcement bodies in the period from the 14th
to the 17th century;

- The police departments of Imperial Rus-
sia and the emergence of special Guard Police
units on their territory (the 17th - early 20th
century);

- The development of extra-departmental
guard in the Soviet militia (20-90s of the 20th
century);

- The legal status of the Guard Police dur-
ing the time of independence of Ukraine (90s
of the 20th century till now).

The analysis of the first historical stage
of the formation and development of the legal
status of the Guard Police relates to the emer-
gence of police bodies in the territory of ancient
states, such as Egypt, Greece, Rome, etc.
The importance of considering this part
of the historical material depends on the fact
that in ancient times the culture of the peoples
of these countries had partial and sometimes
quite deep impact on the territory of Ukraine
and in the future influenced the development
of the law enforcement system and the Guard
Police, including.

Forexample, at the beginning of the develop-
ment of the ancient country of Egypt, an impor-
tant place in the system of the state mechanism
was occupied by priests, whose functions were
not limited to religion. The priesthood preached
the sanctity of the pharaoh’s personality, his
divine origin and the immutability of power on
earth. Any attempts at doubt were pursued by
the priests, that is, in fact, it was peculiar politi-
cal police. On the other hand, the priests sought
to push the pharaoh out of power at the occa-
sion, not allowing on the throne to be a man
who is not able to perform their state functions
(Makarchuk, 2015).

In subsequent years, the Egyptian police
force was formed as a separate centralised appa-
ratus. It included the police itself, the secret
service of the pharaoh, the border guard, spe-
cial guard units, which supervised the secu-
rity of irrigation and other structures, guarded
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the pharaoh and state dignitaries. There was
a special police unit to protect the pyramids, as
the tombs of the pharaohs attracted many with
their wealth. The robbery of the pyramids was
punished quite severely, the robbers were sub-
jected to various mutilations, put on a stake,
but this did not stop those who wanted to
profit from the tsarist wealth. The police were
composed mainly of Nubian prisoners, who also
served as executioners and slave guards.

Similar to Egypt, the police emerged in par-
allel with the evolution of statehood in a num-
ber of other ancient States, notably Greece.
The central city of this country was Athens. On
the territory of the latter, the police apparatus
occurred in about 800-600 BC, borrowed by
other Greek cities and subsequently Greek col-
onies in the territory of the Northern Black Sea.
In Athens, for example, police units maintained
order and monitored compliance with the law.
The main function of the police was to maintain
public order. With the exception of high-rank-
ing police posts, to which members of the dom-
inant social classes were appointed, the police
consisted mainly of slaves and released (Het-
manchuk, 2010).

The Roman concept of the police force
as a law enforcement body has its roots in
the use of paramilitary forces to preserve peace
and tranquillity. In the early stages of the devel-
opment of the Roman State such a militarised
force was the Praetorian Guard, which later
had the duties of the Imperial Guard, guard-
ing the palace and the Emperor’s personal-
ity. Purely police functions were performed
by city cohorts, ensuring order and peace
in the city. It should be noted that during
the period of the Roman Empire significant pro-
gress was made in the development of methods
of protection of law and order. This system con-
tinued until the collapse of the Latin-speaking
Roman Empire, and its repercussions were visi-
ble in the Middle Ages. It was not until the 5th
century AD that police functions began to rely
on governors and local nobles. An interesting
position was that of prefect in Rome, whose
main duty was to maintain order and tranquil-
lity in the city, as well as to oversee the political
credibility of its inhabitants (Kormych, 2009).

Therefore, during the first historical
stage, the police was formed as a separate
part of the State apparatus. This process was
the separation from the military organisation
of special militarised groups whose main task
was to protect public order in the towns. At
the same time, for example, Egypt had more
sophisticated organisations engaged in qua-
si-investigative activities in the political field.
Nevertheless, despite a wide range of achieve-
ments, during the first period the police have
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only acquired an organisational framework. In
other words, the scope of its activities was ini-
tiated, but the process was by no means defined
in legal terms, so that there were no legal doc-
uments regulating the work of the police agen-
cies of the time, much less the units within their
structure.

The second historical stage covers
the period when the Ukrainian lands experi-
enced the development and decline of Kyivan
Rus. This State was a feudal monarchy led by
the Prince. He ensured the internal and exter-
nal security of the State, dealt with the peace
and tranquillity of the subjects and acted as
the legislative administrator in all spheres
of public relations (Pashchenko, Vodotyka,
1999, p. 25). At the initial stage of development
of Kyivan Rus, the main instrument of ensur-
ing the State was the military retinue, that
is, an army with a wide administrative role
and powers in peacetime. In the first centuries
of the development of this State, the relation-
ship between the prince and the military retinue
was ambiguous: the military retinue could not
be instructed, only convinced. In the ancient
historical chronicals, Thor was depicted as
the prince dependent on the military retinue.
During his reign, the power of the prince was
not yet strong enough. Therefore, Thor was
forced to obey his military retinue not only
about the conclusion of peace with Byzantium,
but also under its pressure to resort to a disas-
trous campaign for the Drevlians’ tribute.

It should be noted that the military ret-
inue played the role of the police, especially
in the early stages of development of Kyivan
Rus. It was entrusted with the functions
of public order and the search for criminals in
peacetime. Subsequently, the police functions
were put in place administratively, but they
remained within the military jurisdiction. In
the 10th-21st century, the key role in this field
was played by sotnykchiliarches — tyjsiatskyi,
who were military administrators of cities. For
example, when conquering tribes Kyiv princes
had to put in tribal or other large centres their
garrisons. In the important centres they set
up a large garrison - a thousand, divided into
hundreds; the chiliarch was the commander
of the garrison, and the centurions — sotnyk —
the commanders of individual units. In the cities
of less importance, the smaller garrison was set
commanded by the centurion. Since the mid-
dle of the XII century, the “princely court”
has been at the forefront of the administrative
sector of the State, as a separate and influential
authority structure, which was entrusted to
organise public order and cities, that is, direct-
ing military forces towards the police functions
(Morozan, 2013).

To sum up, the most outstanding moments
in the second phase of the development
of the embryo of policing in general and the basic
work of the Guard Police are:

- First, unlike the ancient States on
the territory of Ukraine, police functions were
concentrated in the hands of military adminis-
trations;

- Second, the content of policing
of the time consisted in the search activities
and protection of public order in the cities, in
particular the physical protection of the prince;

- Third, the first written sources of law
were formed, containing rules that regulated
social relations of almost all sectors of social life
of the time and police activities including.

The third stage, the XIV - XVII centuries,
was characterised by the division of the lands
of Ukraine between three states - Poland,
Lithuania and the Moscow Empire, which was
a consequence of the decline and actual termi-
nation of the existence of Kyivan Rus as an inde-
pendent country. The formation and develop-
ment of the law enforcement system during
this period, and of the police, in particular, were
based on the trends of the dominant countries.

For example, the Lithuanian legislative
monument of the 16th century, the Statute
of the Grand Duchy of Lithuania, which had
three editions (1529, 1566, 1588), gave rise to
the development of law enforcement bodies.
The issue of the identification of law enforce-
ment bodies corresponded to the general trend
of the internal policy of the Grand Duchy
of Lithuania as a State. In particular, the essence
of such an internal policy was as follows: “at
the mercy of the master to preserve the old, to
consolidate the social, political and legal sys-
tem of the land”. A turning point for the devel-
opment of law enforcement in the Ukrainian
lands was the political union between Lithua-
nia and Poland, accompanied by the improve-
ment of the norms of ancient Rus law through
the application of the legal achievements
of the Polish State, borrowing from their social
regulation practices. For example, the main
achievement of the Lithuanian-Polish era in
the development of police activity is the iden-
tification of procedural law as a separate branch
and the addition of various procedural actions
to the judicial process (Khamula, 2015).

On the lands of Poland and Lithuania,
and then Rzeczpospolita, changes occurred in
the administrative management of the police,
which was directly related to the development
of Magdeburg law. For example, since its intro-
duction, the role of local authorities in local
economy, local finance, law enforcement, local
administration and justice has been increasing.
In the cities of Magdeburg law, the local author-
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ities were the magistrates, who held all the pow-
ers. The Magistrate was in charge of city admin-
istration, court, economy, finance, police, etc.
and composed of a Council dealing with admin-
istrative and economic affairs and the bank deal-
ing with court cases (Kyrychenko, 2011).

Thus, on the lands of the Polish-Lithuanian
State, police functions were under the control
of city officials, who carried out them through
the City Guard or other similar units. Decentral-
isation was a characteristic feature of the police
at the time. Its structure and functioning were
determined at the local level. The legal status
of the police, which performed mainly protection
tasks, was regulated by acts of local authorities.

With regard to the Moscow Empire, under
whose authority a part of the Ukrainian lands
came, by the 17th century there were provisions
defining the legal status, functions and struc-
ture of the police bodies. In addition, during
the period in question, the work of the law
enforcement bodies of the Moscow Tsardom
clearly reflected the elements of the indictment
and search procedure. The analysis of the reg-
ulatory legal material of the time reveals that
the legal origins of the law enforcement bodies
at that time were concentrated in the Cathedral
Code of 1649, according to which law enforce-
ment functions were assigned to persons, who
performed search and the zemstvo police
(Tihomirov, 1961).

To sum up, in the third stage of the histori-
cal development of the legal status of the police
and police bodies on the territory of Ukraine, in
general, several law enforcement systems have
been formed in the territory of our State. This
was due to the deep fragmentation of the State
between three immediate neighbours: Poland,
Lithuania and the Moscow Tsardom. In this
regard, there was no single legal and regula-
tory framework for the police force at that time
and its legal status. However, there have been
a number of positive developments in the third
period, namely

- First, the police have been fully separated
from the military sector;

- Second, both in the territory of the Mos-
cow Empire and in Poland, numerous regulatory
acts have been issued on the work of the police
in the field of urban security, the search for
persons involved in offences, the maintenance
of public order, etc.;

- Third, a police management structure
was established, with a local official in charge,
who guided policing in almost all cases.

3. Development of extra-departmental
guard in the Soviet militia and the Guard
Police during the independence of Ukraine

The formation and development of the legal
status of the police during the fourth stage
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took place during the period of the accession
of Ukrainian lands to the Russian Empire. This
is indeed a revolutionary stage in the devel-
opment of policing. For example, the bulky
autocratic apparatus, extended to large areas,
needed constant support and protection, espe-
cially in the early stages of its establishment,
when the new model of power was quite “frag-
ile” and unstable. Any intra-state fluctuations
could have led to destructive processes, which,
of course, was not the central government’s
plan. The provision of law enforcement in
the State was entrusted to a system of extensive
police bodies, for the first time in history having
a clearly defined legal status.

The first substantial steps towards a func-
tional police system were taken in 1775 dur-
ing the governorate reform. The main fea-
tures of the organisation of administrative
and police bodies according to it were: decen-
tralisation of local government, strengthen-
ing the role of governors-general or depu-
ties of civil governors and provincial boards;
the division of provincial police bodies into city
and county, and police officers into appointed
“from the crown” and elected; the formation
of a unified system of police organisation in cit-
ies and counties: by abolishing the “deanery”
and lower county courts. However, in the early
19th century, this system changed. For example,
the Ministry of Internal Affairs and the Min-
istry of Police were created. The police bod-
ies were distributed to the police of cities
and the county police - zemstvo. There were
also the fiefdom police, which was a significant
appendage to the State police. In the first quar-
ter of the 19th century, the Tsarist government
focused on the central management of the police
and the organisational and staff strength-
ening of the city police, while in the second
quarter of the 19th century, the development
of the police was characterised by an improve-
ment in the structure of the district police,
which was due to the acute social situation in
the village on the eve of the abolition of serf-
dom. The main bodies of the city police were
the administrations of the “deanery” under
the guidance of the police chief (sometimes two)
in the governorate and the mayor in the county
(Terliuk, 2011).

A significant milestone in the history
of police bodies in Ukraine is the creation
of gendarmerie corps — the political police.
For example, according to the Decree of 1836,
the entire Russian empire was divided into
seven gendarmerie districts under the direc-
tion of gendarmerie generals. They consisted
of gendarmes commanded by headquarters
officers. At first, the latter were assigned one
to the territorial unit, which comprised three
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governorates and then to each governorate.
Gendarmerie crews were used to enforce court
sentences, search for thieves, fugitive peasants,
pursue bandits, smugglers, escort particularly
dangerous thieves, maintain order at fairs, dur-
ing church holidays and public gatherings, that
is, the functions performed by the police (Bar-
mak, 2011).

Therefore, during the times of the Russian
Empire the legal status of police bodies was
formed, their administrative organisation was
defined, and, most importantly, the structure
of these State agencies was built. During this
stage, the Imperial Police system has empha-
sised the functional orientation of each ele-
ment. For example, urban law enforcement
bodies, political police and search police units
have been established separately. All these
changes had a regulatory and legal basis, which
was a broad framework of official State acts
of the central authority and departmental doc-
uments. In addition, it was during the time
of the Russian Empire that Guard Police activi-
ties began, which was the possibility of creating
special police agencies to protect specific sites.

The fifth stage of the formation and develop-
ment of the legal status of the Guard Police was
marked by revolutionary events, which virtu-
ally ceased the existence of the Russian Empire
and contributed to the creation of a new State
on its ruins - the Soviet Union. In the first years
of its existence, the country’s law enforcement
and political systems were formed under serious
pressure from foreign States, and subsequently
under the influence of the war of 1941-1942. In
this connection, law enforcement bodies within
this period focused their work mainly on coun-
tering anti-Soviet and anti-espionage activities.

After the Second World War, however,
the Soviet Union began to develop its inter-
nal power apparatus. Improvements have also
affected the law enforcement system, in particu-
lar with regard to the development of the legal
status of guard units. For example, on the basis
of Resolution 4633-1835 of the Council of Minis-
ters of the USSR of 29 October 1952 “On the use
in industry, construction and other branches
of the national economy of employees released
from the departmental guard, for the improve-
ment of the organisation of protection of eco-
nomic objects of ministries and departments”
and the order of the USSR Ministry of Internal
Affairs of 17 November 1952 “On measures to
implement Resolution 4633-1835 of the Coun-
cil of Ministers of the USSR of 29 October
1952, an extra-departmental external guard
at the police was created as an action to improve
the organisation of protection of objects of var-
ious departmental subordination. The neces-
sity of an extra-departmental protection was

dictated by the fact that the organisation
of State property protection relied on the heads
of enterprises and was carried out by squads
of the departmental guard, which were expen-
sive because of their disparity, weak organisa-
tion, lack of communication with the militia,
failure to provide proper measures to prevent
theft of property and the introduction of tech-
nical means of protection. For the management
of the service of the police bodies, guard depart-
ments and units were created, acting as inde-
pendent extrabudgetary organisations, enjoying
the rights of legal entities, and their heads were
at the same time deputy heads of departments
of the external service of city district authori-
ties. The creation of a single extra-departmen-
tal guard led to the fact that only in the first
year of its existence the number of watchmen
decreased by a third, the cost of maintaining
the security significantly reduced, its reliabil-
ity and professionalism of workers increased,
the incidence of petty theft and theft of State
property decreased (Uhrovetskyi, 2004).

Since then, the legal status of the Guard
Police agencies has not actually changed,
and the regulatory framework for their activities
has been systematically improved. For example,
according to the Order of the Ministry of Pub-
lic Order of the Ukrainian SSR of July 17, 1965
on the reorganisation of the Guard Department
into the Department of Extra-departmental
Guard at the Police Department of the Ministry
of Public Order of the Ukrainian SSR, 5 depart-
ments were established, as well as the Directo-
rate of Extra-departmental Guard in 10 regions.
In addition, Resolution 129 of the Council
of Ministers of the USSR of February 18, 1966
approved the Model Regulations on Extra-de-
partmental Guard at Police Bodies. The latter
provides for that the extra-departmental guard,
in addition to guarding facilities and inspect-
ing departmental guards, were tasked with
inspecting facilities in rural areas, assisting in
the organisation of guard and the introduction
of technical means at those facilities, devel-
opment and implementation of measures to
improve technical means, reduce the number
and the cost of guarding objects. In the same
year, the Council of Ministers of the Ukrain-
ian SSR adopted the Resolution on Extra-de-
partmental Guard under the Militia Bodies
(Uhrovetskyi, 2004).

Therefore, the Soviet period
of formation and development of the legal status
of the Guard Police became a real breakthrough
in the area being studied. First of all, it should
be noted that at this stage the guard agencies
of the Soviet militia have acquired the legal
status as the state law enforcement bodies that
performed the functions of extra-departmental

85



5/2022

ADMINISTRATIVE LAW AND PROCESS

guard, not of some “private police”. These bod-
ies were part of the internal affairs bodies, had
a regulatory legal framework for their activi-
ties and were financed from the State budget.
In fact, it was in the Soviet era that the model
of the Guard Police agencies was formed, which
was later borrowed in the time of Ukrainian
independence.

As a proof of this theory, the sixth and last
stage of formation and development of the legal
status of the Guard Police should be consid-
ered, just in the time when Ukraine became
a sovereign and independent state in internal
and external relations.

In particular, the adoption of Law of Ukraine
565-XXI "On the Militia" of December 20,
1990 was an important step in the formation
of the Guard Police bodies in independent
Ukraine. According to its provisions, the mili-
tia in Ukraine was recognised as a State armed
executive body, protecting the life, health,
rights and freedoms of citizens, property,
the natural environment, the interests of soci-
ety and the State from unlawful encroachments.
One of the structural elements of the Ukrainian
militia was the guard militia (Law of Ukraine
On the Militia, 1990).

Subsequently, a departmental regulatory
framework was created, which established
the legal status of the Guard Militia agencies.
For example,in 1993, Resolution 615 of the Cab-
inet of Ministers of Ukraine adopted the Regu-
lations on the State Guard Service, under which
the State Guard Service attached to the Min-
istry of Internal Affairs was established, oper-
ating on the basis of self-financing. The main
task of the latter was the protection of par-
ticularly important facilities, the performance
of duties of the law enforcement State Service,
the performance of a set of paid security ser-
vices. This decision not only changed the histor-
ical name of the guard units but became a legal
regulation of the work of the guard units in
the conditions of independent Ukraine, which
meets the requirements of democratic society
and market economic relations (Mazepa, 2011).
This provision has since been amended and sup-
plemented several times.

An important aspect of the development
of the guard militia in Ukraine was also the cre-

ation of special units. For example, Order 1432
of the Ministry of Internal Affairs of Ukraine
of November 25, 2003 approved the Regulations
on units of the guard militia “Titan”. In accord-
ance with the said provision, special units
of the guard militia “Titan” are an integral part
of the State Guard Service of the internal affairs
agencies, responsible for the implementation on
a contractual basis of protection of the prop-
erty of individuals and legal entities, ensuring
the personal security of individuals from crim-
inal infringements, provision of special guard
services (Order of the Ministry of Internal
Affairs On the organisation of service activities
of special units of the Guard Militia "Titan",
2003).

The adoption of Law of Ukraine 580-VIII
“On the National Police” of July 02, 2015, which
effectively terminated the former internal affairs
agencies of Ukraine and gave rise to a new struc-
ture of the national police, was a turning point
in the history of the establishment and develop-
ment of extra-departmental security agencies.
These reform processes have led to the transfor-
mation of the Guard Militia into Guard Police,
which is still evolving in parallel with the devel-
opment of the domestic law enforcement system
based on European standards.

4. Conclusions

Therefore, the historical and legal analysis
showed that the development of the legal sta-
tus of the Guard Police traces its roots back to
ancient times. It is established that the founda-
tions of the guard activities of the police were
laid in the period of the ancient States, culture
thereof has impact on the territory of Ukraine
for centuries. Subsequently, the foundations
of the work of quasi-police bodies were trans-
formed during the times of Kyivan Rus and in
the subsequent years of national fragmenta-
tion. However, the formation of the legal sta-
tus directly of the agencies of the extra-de-
partmental Guard Police, the creation
of the legal basis for their activities took place
in the 19th century and continued to evolve in
the Soviet Union. Soviet trends in the studies
on the topic became the basis for the construc-
tion of the Guard Police Department under
the Ministry of Internal Affairs in the time
of independence of Ukraine.
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CTAHOBJIEHHS TA PO3BUTKY IIPABOBOT'O CTATYCY ITOJIIIIII
OXOPOHU: ICTOPUKO-IIPABOBUI1 AHAJII3

Anorauis. Mema. MeTo1o CTaTTi € icTOPUKO-TIPABOBHIT AHAJII3 CTAHOBJICHHS Ta PO3BUTKY IIPABOBOTO
crarycy nodiilii oxopouu. Pesyavmamu. Haromnoueno, 1o pagsiHCbKUii epioJ CTAaHOBJICHHS Ta PO3BUTKY
MIPABOBOTO CTATYCY TOJIiIlii OXOPOHNU CTaB JAIHCHUM ITPOPUBOM Y JOCHIKyBaHOMY Harpsimy. [Iperm 3a Bce
BAPTO BIAMITHUTH, 10 caMe Ha [bOMY eTalli OXOPOHHI BiZIOMCTBA PajistHChKOI Miiiil HaGy/iu IPaBoOBOro
CTaTyCy caMe sIK Jiep>KaBHi TPABOOXOPOHHI OPraHH, 1[0 BUKOHYBAJIHN (QYHKII1 1T03aBi[OMUY0i OXOPOHH, a He
SKach «IIPUBATHA MOiMii». /lani oprany BXOAWIN y CKJIa OpPraHiB BHYTPINIHIX CIIPaB, MaJN perJaMeH-
TYI04y HOPMAaTHBHO-IIPABOBY 0a3y MisIbHOCTI, (DiHAHCYBAIUCH 3 JepsKaBHOTO Orokety. [lo cyTi, came 3a
PaJITHCbKUX YaciB c(hOpMyBaIach MOJIETb OXOPOHHUX HOJIIIEHCHKIX BiIOMCTB, SIKY B IOJAJIbIIOMY 3aI10-
3WYHJIN BIKe 32 YaCiB YKPaiHChKOI He3aTIeKHOCTi. 3'ICOBAHO, IO IePeIOMHIM MOMEHTOM B iCTOPii CTAaHOB-
JICHHS Ta PO3BUTKY OPraHiB M03aBiJIOMU0i OXOPOHHM MOKHA BBaXKATH NPUIHATTS 3aKOoHY Ykpainu «IIpo
Harmionanbuy noitito» Big 02.07.2015 Ne 580-VIII, sikuit hakTHUHO TPUITUHUB [isLIbHICTD HASIBHUX 10
I[LOTO OPTaHiB BHYTPIIIHIX CIpaB YKPaiHW Ta /laB MOYATOK [isTbHOCTI HOBIi cTpykTypi Hamionanpmiit
noziii. [i pepopmartiitui mporecn BUKIMKaIN TpaHCHOPMALIito OXOPOHHUX MiJIIEHCHKIX OPTaHiB y 0XO0-
POHHI MOJIIEeHChKI, CTAHOBJIEHHS SIKUX JI0CI TPUBAE MapaJieIbHO PO3BUTKY BiTUU3HSIHOI IIPABOOXOPOHHOL
CHCTEMH, 10 BiOYBAEThCS HA IPYHTI €BPONENCHKUX cTaHaapTiB. Bucrosxu. Ictopuko-paBoBrii aHai3
TI0Ka3aB, 110 PO3BUTOK ITPABOBOTO CTATYCY MOJIIlil OXOPOHU TSATHE CBOI KOPIHHS Y CTapojaBHi yacu. bymo
BU3HAYEHO, [0 OCHOBKM OXOPOHHOI AisIbHOCTI MOJIiIedchbKIX opraHis 6yJ1o 3akaazeHo e y epion Cra-
POMABHIX JIep:KaB, KYIBTyPa SIKUX CTOMITTSME MPOHNKAJIA Ha TEPUTOPiTo YKpaitn. 3rofoM 3acaa poOoTH
KBasinoJineicbkux opratis 6yJo TpaHcdopMoBaHo 3a yacis Kuiscbkoi Pyci Ta B mogasibiii poku Haitio-
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HaJIbHOI po3apobaeHocTi. YTiM, (hopMyBaHHS TPABOBOTO CTaTyCy OE3I0CEPeHbO OPraHiB M03aBiI0MUO]
HOJIIIEliChKIX OXOPOHH, CTBOPEHHSI HOPMAaTHBHO-IIPaBOBOI 6a3u IXHbOI AisibHOCTI Bigbyaoch y XIX cro-
JITTI Ta IPOROBXKUIO eBosoionyBary y Pagsucpkomy Cotosi. CaMe pajisiHCBhKI TEHAEHII B JOCTILKY-
BaHiit cdepi cram miarpyHTsIM o6y noBu JlepskaBHoi caysk6u oXopoHu 1pu MiHicTepcTBi BHYTPINTHIX
CIIpaB 3a YaciB He3aJeKHOCTI YKpaiHu.
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CONSIDERING THE PROVISIONS
OF THE CONSTITUTION OF UKRAINE
IN DECISION-MAKING BY LOCAL COURTS

Abstract. Purpose. Determining the role and significance of the Constitution of Ukraine, based on
the analysis of the provisions from different branches of law and judicial practice of Ukraine, to justify
the decisions of local courts and provide proposals for optimizing the enforcement of constitutional
provisions by the courts. Research methods. A system of general and special scientific methods
developed by humankind was used to achieve the purpose set in the paper. The authors used
the following methods: analysis and synthesis, comparative legal one, the ascent from the abstract to
the concrete, and others. They were used to systematize the existing knowledge about constitutional
law enforcement in the activities of local courts, obtain the results of this systematization, and provide
recommendations to law enforcement participants in the courts. Results. The paper defines the role
of the provisions of the Constitution of Ukraine in substantiating the decisions of the local courts
as the most stable and essential provisions that act as a kind of foundation of the legal system; it
suggests optimizing the use by the courts of constitutional provisions through 1) increasing the role
and importance of the Scientific Advisory Council of the Constitutional Court of Ukraine through
the partial or complete transfer of its work to a professional level with funding envisaging hourly
wages; 2) study and permanent discussion of decisions of the Constitutional Court of Ukraine
at events within the framework of local courts, in which constitutional provisions are interpreted,;
3) predominantly indirect reference by judges of local courts to the provisions of the Constitution
of Ukraine (references to decisions of the Constitutional Court and the Supreme Court of Ukraine,
in which the constitutional provisions are explained or such provisions are used as arguments).
Conclusions. Tt is concluded that the provisions of the Constitution of Ukraine are characterized
by greater constancy, balance, and more coherent content than the provisions of laws and bylaws.
The provisions of the Constitution of Ukraine define the general principles of the state and political
structure in the state, various human rights, and freedoms. The Constitutional Court of Ukraine
clarifies and officially interprets constitutional provisions. Other local courts do not interpret
the provisions of the Constitution but refer to them (sometimes with comments) as a weighty argument
in justifying a particular decision. The role of the provisions of the Constitution of Ukraine is their
highest significance compared with the provisions of other acts. They act as a kind of “arbitrator”
during the conflict of provisions of other lower-level regulatory legal acts. Judges of local courts
should resolve disputes in cases of conflicting legal provisions by applying constitutional provisions
correctly.

References by judges of local courts to constitutional provisions can often be indirect. There
are widespread references to court decisions of the Constitutional Court of Ukraine, the Supreme
Court of Ukraine, clarifications of their plenums, which already contain references to constitutional
provisions, and even their interpretation. The presence in decisions and other acts of local courts
of a reference to decisions and explanations of the highest courts of the state and/or their bodies
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contributes to the unambiguous interpretation of the provisions of different acts of Ukraine by
Ukrainian judges and uniformity in law enforcement based on constitutional provisions.

Key words: Constitution of Ukraine, local courts, law enforcement, Romano-German legal system,
judicial and administrative precedent, Constitutional Court of Ukraine, Scientific Advisory Council
of the Constitutional Court of Ukraine, law enforcement practice.

1. Introduction

The legislative system of Ukraine is formed
according to the classical rules for form-
ing the regulatory framework of the states
of the Romano-Germanic legal system. It has
several stages of multi-level legislation. The
provisions of the Constitution of Ukraine
occupy the highest place in the hierarchy
of legal provisions of the state. Pursuant to
the rules enshrined in law by ancient Roman
jurists, modern scientists, and practitioners,
the provisions of lower legal acts should not
contradict the provisions of higher acts (and
the highest act of Ukrainian legislation is
the Constitution of Ukraine). Thus, the provi-
sions of modern general diversified legislation
should concretize and explain the constitu-
tional provisions as much as possible. In turn,
the provisions of special diversified legislation
should clarify the rules for application, supple-
ment and specify the provisions of the general
legislation. In Ukrainian legislation, this is
most often the case. Constitutional provisions
are often applied by citizens, business entities,
executive authorities, and courts as provisions
of direct action. However, the foregoing does
not indicate the lack of problems associated
with referring to the provisions of the Constitu-
tion of Ukraine during law enforcement activi-
ties in the work of the courts.

Literature review. Within the framework
of modern legal science of Ukraine, a significant
number of researchers have studied the prob-
lems of the judicial system and law enforce-
ment by various courts. They are as follows:
Belianevych (Belianevych, 2009), Bisiuk (Bis-
iuk, 2012), Demchenko (Demchenko, 2010),
Dzhumahel'diyeva (Dzhumagel'diyeva, 2007),
Harahonych (Bysaha, Harahonych, 2006),
Hrudnytskyi (Hrudnytskyi, 2020), Illarionov
(Illarionov, 2016; Illarionov, 2018), Khrimli
(Khrimli, 2011), Koverznev (Koverzney, 2013),
Mamutov (Mamutov, 1997), Nemchenko (Nem-
chenko, 2013), Nikolenko (Nikolenko, 2004;
Vasyliev, Nikolenko, 2004), Pashkov (Pashkov,
2009), Podtserkovnyi (Podtserkovnyi, Beli-
anevych, 2016; Podtserkovnyi, 2018), Rudenko
(Rudenko, 2015; Rudenko, 2020), Smitiukh
(Smitiukh, 2006), Stepanova (Stepanova,
Lomakina, 2008; Stepanova, 2015), Turkot
(Turkot, 2015), Urkevych (Urkevych, 2018;
Urkevych, 2019), Ustymenko (Ustimenko et
al., 2011; Ustimenko, Dzhabrailov, 2012), Vin-
nyk (Vinnyk, 2011), Zavhorodnii (Zavhorod-
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nii, 2014), and others. In our previous papers,
there were arguments in favor of maintaining
the functioning of the optimal system of eco-
nomic courts in Ukraine (Derevianko, 2014),
arguments in favor of the development of a reg-
ulatory framework, and the formation of a sep-
arate specialized investment court of Ukraine
(Derevianko, 2020), and arguments in favor
of the urgent need to clarify the subject dispute,
the scope of the special Law and the jurisdiction
of the International Commercial Arbitration
Court at the Ukrainian Chamber of Commerce
and Industry (Derevianko, 2021). However,
today few scientific papers deal with analyz-
ing the effectiveness of applying the provisions
of the Constitution of Ukraine in law enforce-
ment within the judicial branch of government.

Research methods. A system of general
and special scientific methods developed by
humankind was used to achieve the purpose
set in the paper. The authors used the follow-
ing methods: analysis and synthesis, compar-
ative legal one, the ascent from the abstract to
the concrete, and others. They were used to
systematize the existing knowledge about con-
stitutional law enforcement in the activities
of local courts, obtain the results of this system-
atization, and provide recommendations to law
enforcement participants in the courts.

Purpose. Determining the role and signif-
icance of the provisions of the Constitution
of Ukraine, based on the analysis of the provi-
sions from different branches of law and judi-
cial practice of Ukraine, to justify the decisions
of local courts and provide proposals for opti-
mizing the enforcement of constitutional provi-
sions by the courts.

2. The significance of the provisions
of the Constitution of Ukraine as the Basic
Law of the state

Ukraine is a state with a legal system
formed based on the provisions and principles
of the Romano-German legal system. Accord-
ing to it, the primary source of law is a regula-
tory legal act. A common law legal system was
formed based on postulates different from this
system. The main source of law is a judicial or
administrative precedent. Based on the estab-
lished rules of the Romano-Germanic legal
system in Ukraine, a harmonious and bal-
anced system of legislation has been formed,
conditionally built according to the hierarchy
of legal acts and their norms. The provisions
of the Constitution of Ukraine as the Basic Law
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of the state are conditionally at the highest level
of this hierarchy. Provisions of other regulatory
legal acts during their development, discus-
sion, adoption, etc. must necessarily take into
account the provisions of constitutional norms.
However, according to the theory of law, a well-
known truth is the existence of permanent
conditional “races” between the legal and leg-
islative systems. Due to the constant develop-
ment of social, political, economic, cultural
and other relations, society, and technology,
the legal system is usually ahead of the legisla-
tive system. Thus, in the field of management,
new types of activities appear that are par-
tially similar to existing ones or are fundamen-
tally new. In previous works, we pointed out
the need to legitimize: 1) relations on the use
of hydrogen engines; 2) relations on deduc-
tion, extraction, “mining”, etc. units of cryp-
tocurrency; 3) relations between participants
in the gambling business in case of restoration
of its legitimacy; 4) relations between the par-
ticipants in the transport communication with
the Moon and Mars, as well as relations related
to the extraction and delivery of minerals from
other planets to Earth, since such types of eco-
nomic activity are becoming more real (Dere-
vianko, 2021). Gaps in law that arise due to
changes in socio-economic reality are first
eliminated by applying the rules of the analogy
of law. In the second stage, regulations appear
that regulate new relations. Based on scientific
and technological progress, modern relations
in the economy indicate the emergence of new
types of economic activity and, accordingly,
indicate the need to expand both the scope
of regulatory acts and the scope of economic
legislation (Derevianko, 2021, p. 80). New
types of activities, rules, principles, economic,
environmental, natural, and other conditions
of human life cause the need to enshrine new
rules of life in state regulations. Therefore,
it is quite natural for such changes to cause
the need to coordinate the provisions of indi-
vidual acts with the provisions of the Con-
stitution of Ukraine. The latter is objectively
less susceptible to change and is more univer-
sal. Considering them when regulating vari-
ous human activities objectively entails judges
of civil, economic, administrative, and other
courts refer to constitutional provisions when
adopting a decision, a ruling, etc. The court
most often cites constitutional provisions from
Section II of the Constitution “Rights, Free-
doms and Obligations of a Human and Citizen”
that proclaim guarantees of personal, housing,
religious, political, property, economic, labor,
family, educational, and other rights (Consti-
tution of Ukraine, 1996). When considering
cases of violation of electoral or political rights

of citizens, the number of which is proportional
to the number of active electoral events in
the state, and the frequency is directly related
to the dates of regular elections, the justification
of judicial acts refers to the constitutional pro-
visions of articles from Section III “Elections,
Referendum” and Section IV “Verkhovna Rada
of Ukraine” (Constitution of Ukraine, 1996).
However, judges often refer to the provisions
of other sections of the Constitution of Ukraine.
However, even more common are cases of indi-
rect reference to constitutional provisions.

As mentioned above, Ukraine belongs to
the states of the Romano-German legal system,
in which the primary source of law is a regula-
tory legal act. Another widespread and acknowl-
edged legal tradition in the world is the common
law legal system, the primary source of which
is judicial or administrative precedent. In
today’s realities, in many countries, particu-
larly Ukraine, these legal traditions have con-
verged for a long time. In states, the common
law legal system is gradually gaining weight
in the importance of regulations and reduc-
ing the importance of precedent. However, in
Ukraine, as in the state of the Romano-German
legal system, this phenomenon is manifested in
a very slow reduction in the weight of regula-
tory legal acts and an increase in the role of judi-
cial and administrative precedent. The judicial
system is one of the most conservative and most
subordinated among government agencies
and services. This is reflected in the fact that
judges, as a rule, do not want to be pioneers in
fundamentally resolving new cases or disputes.
The vast majority of court decisions are made
based on studying previous similar cases. Since
the primary source of law in Ukraine is a reg-
ulatory legal act, judges in their professional
activity should be guided by the law and inter-
nal personal conviction. However, when making
a decision, a judge often examines similar cases
and decisions on them made by the judge or
colleagues working in the same or other courts
of Ukraine. Moreover, for the same interpreta-
tion of legal provisions and their application in
decision-making by judges, the judicial system
has developed official advisory activities of low-
er-level courts by higher-level court bodies, in
particular their plenums.

3. Indirect reference to the provisions
of the Constitution of Ukraine

Explanations of the plenums of higher
specialized courts and the Supreme Court
of Ukraine regarding the correctness, accuracy,
and relevance of the interpretation of specific
legislative provisions are essentially prece-
dents for judges of other courts, i.e., lower-level
courts. The subordination mentioned above
leads to the fact that decisions of the courts
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of appeal can often be considered judicial prec-
edents for the courts of the first instance, just
as decisions of the courts of cassation can be
regarded as judicial precedents for the courts
of appeal. In justifying their decisions, judges
of higher instances refer to the provisions
of the Constitution of Ukraine. Accordingly,
when justifying their decisions, lower-instance
judges often refer not directly to the provisions
of the Constitution but to explanations or deci-
sions of higher courts, which, in turn, directly
refer to constitutional provisions.

The  Supreme  Court of  Ukraine
and the Constitutional Court of Ukraine
are the highest courts in the judicial hierar-
chy, and due to the excessive subordination
of the judicial system, their decisions, in par-
ticular and especially in terms of interpreting
the provisions of the Constitution or apply-
ing the provisions of the Constitution to jus-
tify decisions, act as dogma or judicial prec-
edent. In the legal and legislative systems
of the Romano-German legal system, court
decisions and parts thereof are not rules of law
but are acts that explain how to apply legal rules.
These acts of the highest-level courts of Ukraine
actually act as regulatory legal acts when jus-
tifying decisions of local lower-level courts.
At the same time, the provisions of the Con-
stitution of Ukraine are primarily applied by
the higher courts, and the lower courts use their
comments, arguments, and justifications when
justifying their own decisions.

In addition to indirect citation of constitu-
tional norms and application of the provisions
of the Constitution of Ukraine, local courts often
use mixed citation of such provisions. Thus,
to justify the decision, the judge of the local
court directly refers to the constitutional pro-
vision, explains its meaning through the deci-
sion of the Constitutional Court of Ukraine,
the Supreme Court of Ukraine, the court of cas-
sation, and, what should be most effective in
terms of the specifics of a particular court dis-
pute, gives the final interpretation of the con-
stitutional provisions and the norms of legis-
lative and/or bylaws that concern it, widely
disclose its essence and establish the legal truth
in the dispute.

The most widespread provisions in deci-
sion-making by local courts, among other con-
stitutional provisions, relate to general theoret-
ical provisions and are fundamental in justifying
the protection of general human and civil rights.
Thus, when confirming the right to judicial pro-
tection, judges of local courts refer to part one
of Article 8 of the Constitution of Ukraine,
according to which the principle of the rule
of law is recognized and applies in Ukraine. The
right to judicial protection is closely linked to
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such a fundamental principle of a state governed
by the rule of law as the rule of law. The inter-
pretation of the concept of “the rule of law” is
provided in the decision of the Constitutional
Court of Ukraine No. 15-RP /2004 of November
2,2004, in the case concerning the constitutional
submission of the Supreme Court of Ukraine
regarding the compliance of the provisions
of Article 69 of the Criminal Code of Ukraine
with the Constitution of Ukraine (constitution-
ality) (the case on the appointment of a more
lenient sentence by the court). This decision
states: “The rule of law is the rule of law in soci-
ety. The rule of law requires the state to imple-
ment it in law-making and law enforcement
activities, in particular in regulations, which in
their content should be imbued primarily with
the ideas of social justice, freedom, equality, etc.
One of the manifestations of the rule of law is
that the law is not limited only to legislation as
one of its forms but also includes other social
regulators, in particular norms of morality, tra-
ditions, customs, etc., which are legitimized by
society and are determined by the historically
achieved cultural level of society. All these ele-
ments of the law are united by a quality that
corresponds to the ideology of justice, the idea
of law, which is primarily reflected in the Con-
stitution of Ukraine. This understanding of law
does not give grounds for its identification
with the law, which can sometimes be unfair,
including restricting the freedom and equal-
ity of the individual. Justice is one of the basic
foundations of law, which is crucial in defining it
as a regulator of public relations, one of the uni-
versal dimensions of law” (Decision of the Con-
stitutional Court of Ukraine, 2004).

4. Direct reference to the provisions
of the Constitution of Ukraine

When justifying decisions, judges of local
courts often directly refer to the provisions
of the Constitution of Ukraine. However,
the high degree of subordination of the judi-
cial system of Ukraine and the unwillingness to
take full responsibility for the decision taken or
a fully justified attempt to justify the decision
as much as possible encourage a judge of a local
court to refer to the decision of the Constitu-
tional Court of Ukraine, the Supreme Court
of Ukraine or the explanations of the advisory
bodies of higher courts, in addition to directly
referring to the constitutional provision.
This is the case when considering both gen-
eral and specific disputes. For example, for
a long time, judges of economic courts referred
to the decision of the Constitutional Court
of Ukraine in the case concerning the consti-
tutional appeal of the Open Joint-Stock Com-
pany Kirovogradoblenergo on the official
interpretation of the provisions of part eight
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of Article 5 of the Law of Ukraine On Restor-
ing the Solvency of the Debtor or Declaring It
Bankrupt (the case against creditors of commu-
nal enterprises) (Decision of the Constitutional
Court of Ukraine, 2007). It should be noted that
the actual decision-making by the Constitu-
tional Court of Ukraine or the Supreme Court
of Ukraine takes place concerning a signifi-
cant number of decisions of other courts. Thus,
the process is mutual. In case of inaccurate or
incomplete interpretation by a judge of a local
court of the provisions of the Constitution
of Ukraine, the Constitutional Court of Ukraine
will be able to supplement, clarify or correct
the error. Moreover, this is defined by part 1
of Article 147 of the Constitution of Ukraine,
according to which the Constitutional Court
of Ukraine decides on the compliance of the laws
of Ukraine with the Constitution of Ukraine
and in cases of other acts provided for by this
Constitution, exercises official interpretation
of the Constitution of Ukraine, as well as other
powers under this Constitution (Constitution
of Ukraine, 1996). Based on the above provisions,
the Constitutional Court of Ukraine carries out
an official interpretation of the Constitution
of Ukraine. Still, it does not have an absolute
monopoly on references to the provisions
of the Constitution of Ukraine in its decisions.
The interpretation of constitutional provisions
provided by them must necessarily be taken into
account and applied by judges of local courts.
This is not only appropriate, but also necessary.

Judges of local courts can refer to consti-
tutional provisions by studying the scientific
achievements of scientists in the field of state
(constitutional) law and other branches of law.
Such a practice is absolutely justified. However,
the responsibility for the relevance, accuracy,
and correctness of the application and interpre-
tation of a particular constitutional provision
lies not with the scientist but with the judge,
who is guided by the law and inner personal
conviction. Scientists and other experts com-
ment on the legislation and influence the inter-
nal conviction of the judge. The law enforce-
ment practice will assess whether the judges’
application of a specific legal provision is correct
and whether their conviction is correct. The
judge may make a mistake. In this case, judges
of appeal, cassation courts, and the Supreme
Court of Ukraine will be able to correct
the error. Regarding the provisions of the Con-
stitution, the final assessment under the above
provisions of the Constitution of Ukraine itself
will be provided by the Constitutional Court
of Ukraine.

3. Conclusions

Thus, the provisions of the Constitution
of Ukraine are characterized by greater con-

stancy, balance, and more coherent content than
the provisions of laws and bylaws. In addition,
it is the introduction of amendments and addi-
tions to the Constitution that can be carried out
as a result of receiving a positive vote of at least
301 people’s deputies, while only 226 positive
votes are enough to amend other laws. The pro-
visions of the Constitution of Ukraine define
the general principles of the state and political
structure in the state, various human rights,
and freedoms. The Constitutional Court
of Ukraine carries out clarification and official
interpretation of constitutional provisions.
Other local courts do not interpret the pro-
visions of the Constitution but refer to them
(sometimes with comments) as a weighty argu-
ment in justifying a particular decision. The role
of the provisions of the Constitution of Ukraine
is their highest significance compared with
the provisions of other acts. They act as a kind
of “an arbitrator” during the conflict between
provisions of other lower-level regulatory legal
acts. Judges of local courts should resolve dis-
putes in cases of conflicting legal provisions by
applying constitutional provisions correctly.

References by judges of local courts to con-
stitutional provisions can often be indirect.
There are widespread references to court deci-
sions of the Constitutional Court of Ukraine,
the Supreme Court of Ukraine, clarifications
of their plenums, which already contain refer-
ences to constitutional provisions, and even
their interpretation. The presence in decisions
and other acts of local courts of a reference
to decisions and explanations of the highest
courts of the state and/or their bodies con-
tributes to the unambiguous interpretation
of the provisions of different acts of Ukraine
by Ukrainian judges and uniformity in law
enforcement based on constitutional provi-
sions. It is possible to optimize the enforce-
ment of constitutional provisions by the courts
through 1) increasing the role and importance
of the Scientific Advisory Council of the Con-
stitutional Court of Ukraine through the partial
or complete transfer of its work to a professional
level with funding envisaging hourly wages;
2) study and permanent discussion of decisions
of the Constitutional Court of Ukraine at events
within the framework of local courts, in which
constitutional provisions are interpreted;
3) predominantly indirect reference by judges
of local courts to the provisions of the Con-
stitution of Ukraine (references to decisions
of the Constitutional Court and the Supreme
Court of Ukraine, in which the constitutional
provisions are explained or such provisions are
used as arguments).

Thus, the role of the provision of the Con-
stitution of Ukraine was determined to justify
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the decisions of local courts as the most stable
and essential and acting as a kind of founda-
tion for the legal system of the state; separate
directions for optimizing the enforcement
of constitutional provisions by the courts are
proposed. The following scientific research

should be aimed at improving the components
of the legal status of courts and the legal regime
of judges, in particular, at finding mechanisms
for reorganizing the judicial system of Ukraine
through the formation of new and/or liquida-
tion of existing judicial institutions.
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POJIb 1 3BHAYEHHS HOPM KOHCTUTYIIIT YKPATHU 114
OBIPYHTYBAHHS PINIEHDb MICIIEBUX CY/IIB

Anotaniga. Mema. Ha ocHOBI aHa1i3y 10J103KeHb Pi3HOTATY3€BOTO 3aKOHO/IABCTBA YKPATHU Ta Cy/I0-
BOI PAKTUKK BUSHAYNTH POJIb i 3HaveHHs HopM Konctutyii Ykpainu ais o6rpyHTyBaHHA PillleHb Mic-
1IEBUX CY/IiB, HA/IATH ITPOTIO3MUILi1 MO0 OTITUMI3AIlii TPOIleCciB TPaBO3acTOCYBAHHS Cy/ITaMHi KOHCTUTYITi -
HUX 110JI05KeHb. Memoou docaiovcenns. [[iist TOCSITHEHHS METH CTaTTi OyJI0 BUKOPUCTAHO BUPOOJIEHY
JIOJICTBOM CUCTEMY KJIACUYHMX 3ara/IbHOHAYKOBHX i ClIeliabHIX MeTo/liB HayKoBoro nisHanus. Cepef
METOJIiB HAHITMPIIOTO 3aCTOCYBAHHS OTPUMAIM METO/M aHasli3y Ta CHHTE3Y, OPiBHAIbHO-TIPABOBUI,
CXOJUKEHHSI Bijl abCTPAKTHOTO /[0 KOHKPETHOTO Ta iHII, 3aBIsSKK YoMy OYJIO CHCTEMATH30BaHO HasB-
Hi 3HAHHA [TPO KOHCTUTYIIiiiHE IPABO3aCTOCYBAHHS Y JIiAJIBHOCTI MiCIIEBUX CY/IiB, MiIBEICHO MiICYMKU
1€l cucTeMaTu3aItii i HaaHo peKOMEH/AIli1 yYacHIKaM TIPaBo3acTOCOBHOT poboTH ¥ cyaax. PesymsraTi.
Busnaueno posib Hopm Koncturyiii Ykpainu 11t 0OrpyHTYBaHHS pillieHb MICI[EBUX CY/IB K HANO1/IbII
CTAJIMX Ta BAKJINBUX i TAKUX, [0 BUCTYIAIOTh CBOEPIAHNM (DYHAAMEHTOM 11PABOBOI CHCTEMHU JIePKABH;
3aIIPONOHOBAHO ONTUMI3yBaTH MPOIECH IPABO3ACTOCYBAHHA CyZaMM KOHCTUTYIINHUX MOJOXKEHD 32
paxyHok: 1) migBuieHHs poJi Ta 3HaueHHs HaykoBo-koHCysbraTuBHOI pagu KoHcruryiitHoro cymy
Vkpainu yepes yacTkoBe abo MOBHe TiepeBeeHHs il po6oTy Ha npodeciiinumii piBeHb i3 hiHaHCyBaHHIM
3riIHO 3 HOPMaMH TIOTOAMHHOI OIJIATH IPalli; 2) BUBYEHHS Ta IEPMAHEHTHOTO 0OTOBOPEHHSI Ha 3aX0/1ax
y MesKax MicIeBUX cyziB piens Konerurymiiinoro cyay Ykpainy, B AKUX TIyMadaTbCsl KOHCTUTYIIHI
HOPMI; 3) TIePeBAKHO HETPSIMOTO TTOCUJIAHHS CYISIMU MiCIleBUX cy/iB Ha HopMu KoncTtutyii Ykpaitu
(mocunanns Ha pimentst Koneruryiiitnoro cyny i Bepxosroro cyay Ykpainu, B SKHX P03’ SICHIOIOTbCSI
[OJIOKEHHS] KOHCTUTYIIHIX HOPM ab0 Taki HOPMU 3aCTOCOBYIOTBCS SIK aprymeHTH). Bucnoexu. 3po-
6J1eHO BUCHOBOK, 1[0 HopMu KoHcruryiii Ykpainu BUPISHAIOTHCA GiJIBIIOI0 CTATICTIO, BUBAKEHICTIO
i GIJIBII CTPYHKUM 3MICTOM y MOPIBHAHHI i3 HOpMaM¥l 3aKOHIB i migzakoHHuX akTie. Hopmamu Kon-
CTUTYIIl YKpaiHM BU3HAUAIOTHCS 3arajbHi 3acajul epsKaBHOTO Ta MOJITUYHOTO YCTPOIO Y JepsKa-
Bi, pisHoManiTHI TpaBa i cBoGoan moanuu. Pos'sicienns ta odiriiine TayMaueHHs KOHCTUTYIHITHIX
HopwM 3piticaioe Koncturymnitinuii cyn Yrpainu. [Huri miciesi cyan He Trymadats Hopmu KonceTutyiiii,
a TMOCUJIAIOTHCS HA HUX (JIEKOJIU 13 KOMEHTapsIMI) sIK HA BATOMUI apryMeHT 1Ipu OOTPYHTYBaHHI TOrO
g inmoro pimenns. Poab nopm Koncturytii Ykpainu nossrae y iX BUIIOMY 3HAYEHHI Y TOPiBHIHHI
i3 HOpMaMU IHIIKX akTiB. BOHM BUCTYNAIOTHh CBOTO POy «apOiTpamMu» Mmij yac KOHIIIKTY HOPM iHIIHX
HOPMATHUBHO-TIPABOBUX aKTiB HIKYOTO PiBHS. Bupimmru criopu y KoHQIIIKTI 1PaBOBUX HOPM ITOBUHHI
CYJULI MiCII€BUX CY/liB IPABUJILHUM 3aCTOCYBAHHSAM KOHCTUTYIIHHIX HOPM.

[Mocunanust cyiaMI MIiCIIEBUX CY/iB HAa KOHCTUTYIIIHI HOPMU YacTiie MOXYTh OYTH HEIPSMHU-
mu. [lommpenumu € nmocuiaanus Ha cynosi pimenHs KoncrurymiiiHoro cymny Ykpainu, BepxosHoro
cyy Yipainu, pos’scHenb iX MIeHyMiB, B AKUX YK€ € MOCUJIaHHs Ha KOHCTUTYI[iHI HOPMHU a To I iX
TpaKkTyBaHHA Ta iH. HagBHICT y pilleHHAX Ta {HIIMX aKTaX MiCI[eBUX CY/iB MOCHJIAHHS Ha PillIeHHS
i po3’siCHeHHsI HAWBUIIUX CY/IIB J€PKaBu Ta/abo iXHIX OPraHiB CIPHSE OJIHO3HAYHOMY TPAKTYBAHHIO
HOPM Pi3HUX aKTiB YKpaiHu yKPaiHCbKUMM CYJISIMU Ta OJHOTUITHOCTI Y TIPABO3aCTOCYBAHHI HA OCHOBI
KOHCTUTYI[ITHUX HOPM.
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ARGUMENTATION IN LAW ENFORCEMENT
ACTIVITIES

Abstract. The analysis of foreign and domestic literature, sources of law and legal practice made it
possible to state that in modern conditions the theory of law enforcement needs to be clarified, and a number
of its provisions need to be updated. The purpose of the study is to identify patterns of argumentation
and objectification of the results of law enforcement activities. To achieve the goal, the following tasks were
solved: characterizing law enforcement activities, law enforcement acts; individual legal prescription, legal
argumentation and its relationship with proof; the main problems of argumentation in law enforcement
activities are identified, and methods of their solution are proposed. Research methods. This study is
based on the activity approach, which allowed us to characterize law enforcement and argumentation
as the activity of the relevant subjects and clarify the concept of law enforcement activity. Thanks to
the general theoretical method, the nature of law enforcement activity, its results — law enforcement
acts, their primary element — individual legal prescription was revealed; the definition of their concepts
is formulated. Sociological methodology (in particular, document analysis) served to collect and study
empirical facts necessary for general theoretical analysis. Technical and legal analysis (in particular,
legal constructions) contributed to the characteristics of the process of law enforcement activities
and argumentation. The results. In the article, for the first time in Ukraine, the process of objectification
of the results of law enforcement activities from the point of view of argumentation at its main stages is
holistically reflected. Conclusions. The study of law enforcement made it possible to characterize law
enforcement activity as the actions of authorized subjects regarding the creation and objectification
of individual legal prescriptions in law enforcement acts. The entire process of law enforcement is
accompanied by legal argumentation, which is a broader concept than proof. The method of argumentation
at each stage of law enforcement activity is proposed. Identified problems of law enforcement activities
and arguments in domestic practice. It is proposed to form the rules of law enforcement activity
and argumentation and enshrine them in law sources of Ukraine or regulatory acts. This could contribute
to the expansion of the scope of legal argumentation, the application of a broader concept of «legal
argumentation» using not only legal but also other arguments to which law enforcement subjects should
give legal significance; creation of high-quality law enforcement acts; creation of appropriate conditions
for direct implementation of the rights and obligations of participants in public life, development of law
in general.

Key words: law enforcement activity, law enforcement acts, individual legal prescription, law
enforcement precedent, legal argumentation.

1. Introduction

Research relevance. Global changes, which
are generally characteristic of the world order,
are also inherent in the modern legal system
of Ukraine. They occur in all spheres follow-
ing any kind of legal activity, including law
enforcement. It especially applies to the shift in
emphasis to its purpose and mission — to ensure
proper conditions for the immediate enjoyment
of the rights and obligations of participants in
public life. The mentioned fact necessitates
an in-depth analysis of law enforcement activ-
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ity, its results, and individual legal instructions.
There is an actualization of studies on argumen-
tation in law enforcement, determination of its
purpose, as well as the purpose and tasks at each
stage, its capabilities for drafting high-quality
law enforcement acts, finding ways to overcome
deformations in law enforcement and its out-
comes, and expanding the boundaries and scope
of legal argumentation.

All these things should contribute to laying
the groundwork for improving the effectiveness
of law enforcement activities in Ukraine, elab-
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orating and formalizing argumentation rules
and methods necessary for adopting consistent
law enforcement acts, which would contribute
to a due exercise of the rights and obligations
of participants in public life and the develop-
ment of law in general.

Analysis of research sources assisted in clar-
ifying the state of scientific developments on
law enforcement activity, its results, and argu-
mentation options during its implementation.
In legal literature, scientific attention is paid to
law enforcement issues, and a set of provisions
on the concept of law enforcement, its nature,
stages, and law-enforcement acts are covered in
the works by Bocharov D., Vitruk S., Holovatyi
V., Husariev S., Malyshev B., Moskaliuk O.,
Nedbail P, Petryshyn O., Rabinovych P, Ser-
diuk I, Uvarova O, et al.

The contributions by Burhin M., Haber-
mas Yu., Dvorkin R., Karamysheva N., Con-
verskyi A., Titov V., Tulmina S., Shcherbyna
0., Yurkevych O., and others deal with logic
and argumentation in the context of their con-
cept, structure, and means of argumentation
(proving).

The following authors devoted their works
to legal, involving juridical, argumentation:
Alexi R., Bella D., Borys M., Dudash T., Kys-
tianyk V., Kaziubra M., Kryvytskyi Yu, Luts L.,
Perelman H., Savenko M., and others.

Significant scientific progress in branch
jurisprudence in terms of argumentation
and proving is marked in the works by Babenko
V., Pohoretskyi M., Stefan M., et al.

However, the next aspects need in-depth
analysis: the nature and concept of law enforce-
ment, law enforcement acts in modern condi-
tions, individual legal instructions as an element
of such acts, argumentation options at the main
stages of law enforcement for elaborating
high-quality law enforcement acts, identifica-
tion of law enforcement and argumentation
problems, and finding ways to solve them.

The purpose of the article is to elucidate
essential features of law enforcement activity, law
enforcement acts, and individual legal instruc-
tions, and formulate their concepts; to define
a goal of law enforcement activity and legal argu-
mentation as a whole and at its main stages; to
identify the possibilities of legal argumentation
during law enforcement activities, problems in
domestic legal practice generating deformations
in the relevant field, and find ways to solve them,
which will ensure the elaboration of high-quality
law enforcement acts and proper conditions for
the direct enjoyment of rights and obligations by
participants in public life.

2. Modern theory of law enforcement

Although the theory of law enforcement is
currently developed, some issues still require

scientific attention, especially amidst the trans-
formation of modern legal reality.

Legal literature interprets law enforcement
as follows: a legal form of activities of entities
authorized to exercise the rules of law towards
specific life cases by adopting individual legal
decisions (Petryshyn (Eds.), 2015. 265);
a concrete form of law enforcement related to
the exercise of powers by relevant participants
in legal regulation to specify and individualize
the content of legal norms and principles in
subjective rights and obligations and guaran-
tee actual implementation (Bocharov, 2017.
262-268); activities of competent entities aimed
at individualizing regulatory instructions
and creating prerequisites for their implemen-
tation (Luts, 2015. 283), etc.

At the same time, one should always pay
attention to the fact that in the Ukrainian
language the word “zastosovuvaty (to apply)”
means to use something, to introduce into use,
to adjust to something (Novyy tlumachnyy
slovnyk ukrayins koyi movy, 1998. p.101)
and “zastosuvannia (application)” means
an action (Slovnyk ukrayins koyi movy, 1972.
p. 322) and to the fact that it is carried out
through the activities of authorized entities
aimed at achieving the goal.

Analysis of such a legal phenomenon as law
enforcement activity allowed for distinguishing
a range of characteristic features: it is a kind
of legal activity; it is carried out by autho-
rized subjects following a regulated procedure;
it consists of several main stages; it shall meet
the basic requirements of lawfulness; a prom-
ising goal is to ensure proper conditions for
direct law enforcement, and a short-term one
is to formulate an individual legal instruction
and objectify it in the law enforcement act.
Thus, law enforcement activities are the actions
of authorized entities to formulate individual
legal instructions and objectify them in law
enforcement acts to ensure proper conditions
for direct enforcement.

It is customary for the theory of law to out-
line three successive fundamental stages of law
enforcement conducted under a statutory
procedure (Koziubra, 2015, p. 237), namely:
the establishment of the factual circumstances
of the case, the choice of the legal instruc-
tion to be applied; the decision on the case
and its documentation (Luts, 2015, p. 288);
or: the establishment of the factual circum-
stances of the case, the legal basis and its res-
olution (Uvarova, 2012). Therefore, the main
stages of law enforcement activity entail
the establishment of the factual circumstances
of the case, the choice and specification of a reg-
ulatory instruction, the formulation of an indi-
vidual legal instruction, and its objectification
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in the appropriate legal form — a law enforce-
ment act.

Thus, the relevant activity results in a law
enforcement act, which is interpreted in legal
literature as the external manifestation of a for-
mally binding rule of conduct of an individual
nature, which confirms, establishes, or abol-
ishes the subjective legal rights and obligations
of personalized entities in a particular life situa-
tion (Rabinovych, 2017. 552); a legal act which
enshrines an individual decision of alaw enforce-
ment entity on a particular case (Koziubra, 2015.
240), a state-supported formally mandatory will
(authoritative order) of the authorized party
of managerial legal relations (public authorities,
their officials and officers, and, in cases provided
by law, representatives of civil society) which
exercises a regulatory or protective influence on
the behavior of individually determined legal
entities by confirming, changing, or canceling
their legal rights and obligations in a particular
life situation and causes legal effects meeting
the principle of legal capacity (Seruk, 2016. 49).

Professional literature also covers the legal
nature of law enforcement acts, in particular,
that they are issued by state bodies or offi-
cials; aimed at implementing the requirements
of legal norms, are personalized, have no ret-
roactive effect, and their effect is exhausted by
the fact of use (Tsvik, Petryshyn, Avramenko,
2009. 414—415); are one of the types of legal
acts issued by authorized personalized entity;
are a written document that has a specific form
(Koziubra, 2015, p. 240), etc. Such acts are legal
facts for the emergence, change, and termina-
tion of legal relations, are aimed at achieving
legal consequences, and create proper condi-
tions for direct law enforcement and ensuring
the interests of participants in social relations
(Luts, 2015. 19).

Legal literature boasts a diversity of law
enforcement acts under the classification cri-
teria used: by the status of authorized enti-
ties, a legal form, a subject of legal regulation,
the nature of legal consequences, etc. Such lists
are long but necessary since they allow for deep-
ening awareness of their features which is essen-
tial for legal science and practice (Serdyuk,
2013. 177-190).

Analysis of law enforcement acts made it
possible to name their main features: they are
acts-documents (sometimes acts-actions); are
drafted by authorized entities under a regulated
procedure; have a written, oral or conclusive
external form of expression and applicabil-
ity; objectify an individual legal instruction
in the appropriate legal form; are designed to
achieve legal consequences; regulate a specific
life situation; are a legal fact for the emergence,
change, or termination of legal relations; are
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a necessary prerequisite for direct law enforce-
ment. Thus, law enforcement acts are acts-doc-
uments (or acts-actions) drafted by authorized
entities which objectify individual legal instruc-
tions designed to achieve legal consequences
and are a necessary prerequisite for direct law
enforcement and ensuring the interests of par-
ticipants in social relations. As already noted,
among the immediate goals of law enforcement,
there is a focus on formulating an individual
legal prescription and its objectification.

Individual legal prescriptions have received
insufficient attention in legal literature, and, as
a rule, the relevant legal phenomenon is only
referred to in the context of the characteristics
of law enforcement acts or law enforcement
activity as a whole, namely: it focuses on formu-
lating individual legal prescriptions, and a law
enforcement act contains an individual formally
binding rule of conduct that is designed for
personalized entities; it regulates specific cases;
their validity is exhausted by the fact of appli-
cation; it is available in the operative part
of a law enforcement act (Luts, 2015.287-290);
or the issuance of individual-specific instruc-
tions granting rights to some participants in
legal relations and entrusting responsibilities to
others (Malyshev, Moskalyuk, 2010, p. 10).

In addition, some authors understand
the enforcement process as a kind of syllo-
gism: the establishment of the case’s factual
circumstances and the legal basis for its resolu-
tion and rendering a decision (Uvarova, 2012.
p.157-158), which allows interpreting the indi-
vidual legal order as an appropriate judgment.

The law enforcement process involves
specifying a regulatory prescription, which
is regarded as a logically and grammatically
completed judgment of a universally binding
nature. Thus, the individual legal prescription,
which contributes to its implementation into in
a particular life situation, should also be a judg-
ment containing two foundations: the factual
and legal basis of the case as well as a conclusion
(a formally binding rule of conduct regarding
personalized entities in a particular situation).

All the above requires clarifying the nature
of an individual legal prescription. Analy-
sis of the relevant legal phenomenon allows
the author to distinguish its main features: it is
a logically and grammatically completed judg-
ment formulated in the process of legal qualifi-
cation; it is a formally binding rule of conduct
for personalized entities; it must correspond to
the content of a statutory prescription; it has
established limits and direct effect; its validity is
exhausted by the fact of application; it is objec-
tified in the specific legal form; its structure
must consist of the factual basis (legally rele-
vant facts the occurrence of legal consequences



5/2022
THEORY OF STATE AND LAW

is associated with), the legal basis (assessment
of the compliance of the factual circumstances
with the content of the regulatory prescription),
and conclusion (the way to achieve legal conse-
quences by exercising the rights and obligations
of participants to the public life, ensuring their
interests); it is aimed at creating proper precon-
ditions for direct law enforcement.

Thus, an individual legal prescription is
a formally binding rule of conduct of personal-
ized entities, which is a logically and grammat-
ically completed judgment that is formed while
specifying a regulatory prescription regarding
a real-life situation.

Such a vision necessitates the formalization
of both content and formal requirements not
only with regard to law enforcement activities
and legal acts but also individual legal prescrip-
tions and their reasoning.

And these requirements become particu-
larly relevant in the context of legal competi-
tion, collisions or gaps.

3. Correlation between legal argumenta-
tion and proving

Treating argumentation as intellectual
activity on justifying or refuting some provisions
or positions which is carried out using appro-
priate methods and means of persuasion (Luts,
2016. 27-30), it should also be noted that it
has a well-defined structure which is character-
ized by the interrelations between its elements.
Such elements are the subjects — the argumen-
tator and the addressee; thesis — the provi-
sion, the truth of which must be argued; argu-
ments — the means by which the truth is proved
or refuted; demonstration — the sequence
of thinking from arguments to the thesis, that is,
the process of argumentation (Luts, 2020. 170).

Although legal argumentation, including
juridical, is considered an interdisciplinary
study area (Borys, 2009), it is always associ-
ated with a specific type of legal activity. It is
an intellectual activity aimed at substantiating
or refuting the authenticity of provisions using
both legal and other arguments, and juridical
argumentation uses only juridical arguments
for occurrence of legal consequences. Therefore,
juridical arguments are the means provided by
the current sources of law used in the process
of legal argumentation, and the process of legal
argumentation implies the use of legal argu-
ments and other means (which can become
juridical arguments under specific circum-
stances) (Luts, 2016. 29-30).

At the same time, juridical argumentation
is a process that consists of corresponding rules
for the formation of legal judgments, finding
and bringing legal arguments to the addressees’
notice to obtain the desired legal consequences
(Luts, 2020, 170).

In addition, it is necessary to characterize
the interrelations between the logical and legal

” o« ” o«

concepts of “argumentation”, “proving”, “proof”,
“argument”, “reason”, and “evidence”, which are
often equated both in legal literature and in
practice.

In logic, argumentation is interpreted as
the way of thinking which entails proving
and refuting in the course of which the author
and the opponents shape the conviction of a true
or false statement Konverskyy, 2004. p. 283).

Logical operation that ascertains the truth
of a certain point (thesis) using provisions,
the veracity of which is already established, is
understood as proving, and the process of estab-
lishing falsehood — as refutation (Konverskyy,
2004. 283-302); or: proving is a logical proce-
dure for substantiating the veracity of a thesis
using provisions the veracity of which has either
been established or accepted without evidence
(Yurkevych (Eds.), 2012. 97).

In jurisprudence, logical terminology
acquires some specificity. Thus, argumentation
(justification and refutation) is designated by
the term of proving. Proving is usually governed
by and must comply with procedural laws, that
is,itis conducted in accordance with the require-
ments of juridical reasoning. For example, part 2
of art. 91 of the Criminal Procedure Code (here-
inafter referred to as the CPC) of Ukraine states
that proving comprises the collection, verifica-
tion, and evaluation of evidence to establish
circumstances relevant to criminal proceedings
(Kryminalnyi protsesualnyi kodeks Ukrainy).

In legal literature, proving in criminal pro-
ceedings means a criminal-procedural activity
of pre-trial investigation bodies, the prose-
cutor’s office, and the court which has legal
and logical forms. It entails suggesting potential
versions of the system of legally significant cir-
cumstances of criminal proceedings in the col-
lection, verification and evaluation of evidence
following these versions, as well as substantiat-
ing a reliable conclusion on the pre-trial inves-
tigation about the proven guilty of a person
and its further advocacy at the judicial stages
(Kobzar (Eds.), 2017. p. 139).

There is also a standpoint that proving is
an indissoluble integral process, which involves
obtaining evidence (search and detection, col-
lection of factual data and their sources, proce-
dural registration (consolidation) and grant-
ing factual data and their sources the value
of evidence in criminal proceedings) and using
it to establish facts and circumstances that are
of importance to criminal proceedings in sub-
stantiating legal position by the parties to crim-
inal proceedings (Pohoretskyy, 2014. p. 22).

The Code of Administrative Procedure
(hereinafter referred to as CAP) of Ukraine
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lacks a definition of “proving”, but Art. 77
determines the entities vested with the obli-
gation of proving, and Art. 78 — grounds for
relief of proving (Kodeks administratyvnoho
sudochynstva Ukrainy).

Art. 81 of the Civil Procedure Code
of Ukraine (hereinafter — the CPCU) also spec-
ifies entities of proving, but it does not define
the concept. However, Art. 82 names the grounds
for exemption from proving, and Art. 89 refers
to the evaluation of evidence (Tsyvilnyi protse-
sualnyi kodeks Ukrainy). Identical provisions
are also available in the Code of Commercial
Procedure of Ukraine (hereinafter referred to
the CCP) of Ukraine, namely: Art. 74 provides
for the obligation of proving; art. 75 — grounds
for exemption from proof, and Art. 86 — evalu-
ation of evidence (Hospodarskyi protsesualnyi
kodeks Ukrainy).

The legislator enshrined the process of prov-
ing within all procedural codes of Ukraine
in separate chapters “Evidence and proof”.
Although this process is generally similar under
the basic parameters, each of them has inher-
ent characteristics conditioned by the subject
of a specific branch of law.

Therefore, civil law literature conveys
proving as the procedural and mental activity
of the entities of proving which is carried out
in a legally regulated civil procedure and is
aimed at clarifying the actual circumstances
of the case, the rights and obligations of the par-
ties, establishing certain circumstances by con-
firming legal facts, reference to evidence, as
well as the submission, acceptance, collection
and evaluation of evidence (Shtefan, Drizh-
chana, 1994. 149).

Commercial procedure literature states that
proving in business proceedings are the logical
and practical activity of the economic court
and other persons involved to establish
the presence or lack of the factual circum-
stances of the case, which are important for
the just decision on the case using means deter-
mined by law (Babenko, 2007, p. 5); and judicial
proving as a whole is the activity of the court
and other participants in proceedings to provide
and examine evidence as the facts sought, which
is intended to ascertain the truth and is carried
out following the rules prescribed by the legis-
lator (Babenko, 2007. p. 6).

At the same time, logic refers to evidence as
arguments (reasons), which are understood as
true statements naturally resulting in a thesis
(Karamysheva, 1998, p.184).

In legal science, evidence means factual data
which is information about facts and events
under consideration (in exceptional cases,
the facts themselves are evidence) (Yurkevych,
Tytov, Kutsepal, 2012).
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According to p. 1 of art. 84 of the CPC
of Ukraine, evidence in criminal proceedings
is the factual data obtained in the manner pre-
scribed by the Code, based on which the inves-
tigator, the prosecutor, the investigating judge
and the court establish the presence or lack
of facts and circumstances that are relevant
to criminal proceedings and subject to proof
(Kryminalnyi protsesualnyi kodeks Ukrainy).
Following p. 1 of art. 73 of the CCP of Ukraine
and p. 1 of Art.76 of the CPCU, evidence is any
piece of data based on which the court ascer-
tains the existence or lack of circumstances
(facts) that justify the claims and objections
of the parties to the case and other circum-
stances, which are crucial for solving the case
(Hospodarskyi protsesualnyi kodeks Ukrainy;
Tsyvilnyi protsesualnyi kodeks Ukrainy).
Part 1 of art. 72 of the CAP of Ukraine envis-
ages identical provisions, but it additionally
specifies circumstances that are important for
the just solution of the case (Kodeks adminis-
tratyvnoho sudochynstva Ukrainy).

Commercial law literature interprets evi-
dence in business proceedings as information
about the facts which confirms the existence
or lack of circumstances that the party uses as
the ground for its claims and objections, which
are crucial for the just solution of the case via
the means provided by law (Babenko, 2007. p. 6).

Analysis of the literature and procedural
laws contributes to confirming the following
viewpoint: any type of proving is argumen-
tation, but not vice versa since the concept
of “argumentation” is broader than the concept
of “proving”. Thus, the purpose of proving is
only to establish the truth of the thesis (fact
in proof), and the purpose of argumentation is
to justify or refute the expediency of rendering
a decision and its importance in a particular sit-
uation. Evidence is the provisions which prove
the truth of the thesis; in argumentation — those
that, in addition to the above, prove expediency
and advantages over other arguments (their
types are more diverse).

In proving inductive, deductive conclu-
sions, or conclusions are made by analogy; in
argumentation, they can merge, as well as justi-
fication and refutation can do so.

Therefore, argumentation allows for draft-
ing a more solid and high-quality individual
legal prescription meeting the basic require-
ments of the validity of enforcement acts (legal-
ity, practicability, and justification). It is the key
to ensuring proper conditions for direct law
enforcement and the interests of participants in
public life.

4. Law enforcement and argumentation

As already noted, the long-term purpose
of law enforcement is to create proper condi-
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tions for direct implementation, and the short-
term one is to create an individual legal pre-
scription and objectify it in a law enforcement
act. Similar goals are inherent in argumentation.

In addition, each stage of law enforcement,
and hence argumentation, has its own objec-
tives.

Thus, the purpose of argumentation
at the stage of establishing the factual circum-
stances of the case is to substantiate or refute
the legal significance of the facts associated with
the occurrence of legal consequences. The tasks
facilitating the achievement of the relevant goal
are as follows: proving reliability and sufficiency
of legally significant facts; assessing them from
the standpoint of probability and objective
truth; verification of evidence. The actual design
is formed at this stage (elements of the model
of logical judgment necessary for the formula-
tion of an individual legal prescription).

The procedural codes of Ukraine devote sep-
arate chapters to the procedure of proving: “Evi-
dence and proving”, namely: chapter 5 of CPCU
(Art. 76 — Art. 119); chapter 5 of the CAP
of Ukraine (Art. 72 — Art. 117); chapter 5
ofthe CCP of Ukraine (Art.73 — Art. 112); chap-
ter 4 of the CPC of Ukraine (Art. 84 — Art. 102)
(Tsyvilnyiprotsesualnyikodeks Ukrainy, Kodeks
administratyvnoho  sudochynstva  Ukrainy,
Hospodarskyi protsesualnyi kodeks Ukrainy,
Kryminalnyi protsesualnyi kodeks Ukrainy).

Essential procedural requirements for solv-
ing problems at this stage comprise belong-
ing, admissibility, reliability, and probability
of evidence (Art. 76 — Art. 79 of CPCU). Thus,
evidence included in the subject of proof is
appropriate — circumstances which confirm
the stated claims or objections or have other
significance for the case’s consideration and are
subject to verification when making a court
decision (art. 76); the means of proof set out-
lined in the law are admissible (art. 77); evi-
dence is regarded as reliable if it is obtained
without influence intended to shape a miscon-
ception of circumstances of the case, which
are of importance (art. 78); evidence provided
in support of the circumstance than those pro-
vided in support of its refutation is more con-
ceivable (art. 79), and therefore the presence
of the circumstance is considered proven. Para.
2 of art. 79 notes that the issue of evidential
probability is decided by the court following
its internal conviction (Tsyvilnyi protsesualnyi
kodeks Ukrainy). Art. 94 of the CPC of Ukraine
provides that entities of proving examine all
the circumstances of criminal proceedings com-
prehensively, fully and impartially following
the law and evaluate every piece of evidence
in terms of belonging, admissibility, reliability,
and totality of the collected evidence — suf-

ficiency and interrelation for the adoption
of the relevant procedural decision (Kryminal-
nyi protsesualnyi kodeks Ukrainy).

Art. 73 — art. 76 of the CAP of Ukraine con-
vey the requirements of belonging, admissibil-
ity, reliability, and sufficiency of the evidence
in the same manner. In particular, art. 75 states
that the evidence contributing to the establish-
ment of the actual circumstances of the case is
considered reliable, and the evidence is suffi-
cient, which in its totality makes it possible to
conclude about the existence or lack of circum-
stances of the case which are part of the fact in
proof (Kodeks administratyvnoho sudochyn-
stva Ukrainy).

All procedural codes of Ukraine hold that
the court or other entities of proving evaluate
the evidence in the case following an inter-
nal conviction based on its direct, compre-
hensive, complete and objective examina-
tion (Art. 89 of CPCU, Art. 90 of the CAP
of Ukraine, Art. 86 of the CCP of Ukraine,
Art. 94 of the CPC of Ukraine (Tsyvilnyi pro-
tsesualnyi kodeks Ukrainy, Kodeks administra-
tyvnoho sudochynstva Ukrainy, Hospodarskyi
protsesualnyi kodeks Ukrainy, Kryminalnyi
protsesualnyi kodeks Ukrainy).

The above provision should be clarified in
terms of the expediency of using arguments
and their significance for solving a specific legal
case. After all, not the entire decision is prejudi-
cial, but only a particular provision containing
legal arguments, or can be a legal argument.

Therefore, it is worth paying attention to
the opinion of J. Bell, who argues that even cit-
ing foreign legal sources in court decisions is not
independent and reasonable. It provides addi-
tional support for such arguments as national
legal sources because they illustrate princi-
ples or values shared by a specific legal system
(Bell, 2012, pp.8—19).

Art. 78 of the CPC of Ukraine renders
the provisions on prejudicial decisions in
detail, namely, the circumstances established
by a court decision in an economic, civil, or
administrative case, which has entered into
force, are not proved when considering another
case involving the same persons or a person in
respect of whom these circumstances are estab-
lished unless otherwise established by law. It is
also noted that the circumstances qualified by
the court as generally known are not subject to
proof (Kodeks administratyvnoho sudochyn-
stva Ukrainy).

Attention should also be paid to para. 7.
of art. 82 of the CPCU- the legal assessment
provided by the court for a particular fact when
considering another case is not binding on
the court, and the circumstances established by
the decision of the arbitration court or inter-
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national commercial arbitration are subject
to proof on general terms when considering
the case by the court (para. 8 of Art. 82) (Tsyvil-
nyi protsesualnyi kodeks Ukrainy).

In the proof theory, provisions that do not
require proof include legal axioms, presump-
tions, principles of law, etc. However, in this
regard, it is advisable to know the views of law
experts. Procedural legislation allows submit-
ting to the court such a conclusion only about
the analogy of legislation and the analogy of law;
the content of foreign law norms under their
official or generally accepted interpretation
and the doctrine of the relevant foreign state
(art. 108 of the CCP of Ukraine). But accord-
ing to art. 109 of the Code, such a conclusion
is not evidence: it is of an auxiliary (advisory)
nature and is not binding on the court. The
court should draw an independent conclusion
on specific issues (Hospodarskyi protsesualnyi
kodeks Ukrainy).

Analysis of the procedural legislation
of Ukraine shows that it pays the most atten-
tion to the stage of formation of the case’s fac-
tual basis and establishing the legal significance
of the facts.

As for the second stage of law enforcement
(selection and specification of the regulatory
instruction to be applied) and the forma-
tion of the case’s legal basis, it aims to assess
the compliance of the circumstances of the case
with the content of the regulatory prescription
to be applied. In other words, it identifies com-
pliance of the factual basis with the legal basis,
exercises legal qualification, and ascertains legal
consequences.

The main tasks of this stage of law enforce-
ment and argumentation as well are the choice
of a regulatory instruction and clarification
of its content; assessment of the compliance
of the actual circumstances with the content
of the regulatory instruction; determination
of opportunities for the occurrence of legally
relevant results provided by it; formulation
of a logical judgment that conveys the compli-
ance of the case’s factual and legal basis; creation
of a model of an individual legal instruction.

In procedural legislation, these pro-
visions are represented in the sections on
the consideration of the case under pro-
ceedings. Thus, the chapter “Consideration
of the case on the merits” indicates that it
considers and resolves the dispute by relying
on the collected materials (art. 92) (Kodeks
administratyvnoho sudochynstva Ukrainy).

Analysis of procedural legislation allows
concluding that it mainly envisages the actions
that are usually inherent in the first stage
of law enforcement, and few provisions provide
for actions on legal qualification and assess-
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ment of the compliance of the factual basis
of the case with the legal one. Art. 244
of the CAP of Ukraine specifies the following
among the issues the court deals with when
making decisions: a legal norm which should
be applied to legal relations; or what decision is
legal if made by the court under the rules of sub-
stantive law in compliance with the rules of pro-
cedural law (art. 242). Art. 245 of the Code pro-
vides for court powers in resolving the case, in
particular, issues to be decided if the claim is sat-
isfied. Only Art. 246, which deals with the con-
tent of the decision, including its motivational
part, enshrines a set of provisions on argu-
mentation, namely: circumstances established
by the court with reference to the evidence it
relies on; the reasons for rejecting the evidence;
the grounded assessment of each argument in
the context of satisfying the claim; the reasons
for violation of rights and interests; reasons for
the application of the rules of law (or non-appli-
cation) (Kodeks administratyvnoho sudochyn-
stva Ukrainy).

Theprovisionsof para. 3ofart. 242 ofthe CAP
of Ukraine are of importance — the court deci-
sion based on fully and comprehensively clari-
fied circumstances in the administrative case,
confirmed by the evidence that was examined
in the court session with an assessment of all
the arguments of the participants in the case,
is considered reasoned (Kodeks administratyv-
noho sudochynstva Ukrainy) is reasonable.

These provisions cover the actions
of the entities of law enforcement and their
effects in the context of the first and second
stages, which are difficult to separate in
actual practice, since the initial comparison
of the factual and legal basis occurs at the first
stage, and the legal qualification is completed
at the second stage. However, some issues on
argumentation, especially at the second stage,
are not elucidated in procedural laws, involving,
drafting of an individual regulatory instruction,
which is initiated at the second stage and is
finally completed and objectified at the third
stage.

Procedural legislation defines the types
of court decisions (law enforcement acts): rul-
ings, decisions, resolutions (art. 241 of the CAP
of Ukraine), rulings, decisions, resolutions, court
orders (art. 252 of the CPCU), verdict, decision,
resolution (Art. 369 of the CPC of Ukraine).
Procedural laws also specify the decision’s con-
tent (art. 246 of the CAP of Ukraine, art. 238
of the CCP of Ukraine, Art. 374 of the CPC
of Ukraine, art. 265 of the CPCU) (Kodeks
administratyvnoho  sudochynstva  Ukrainy,
Hospodarskyi protsesualnyi kodeks Ukrainy,
Kryminalnyi protsesualnyi kodeks Ukrainy,
Tsyvilnyi protsesualnyi kodeks Ukrainy).
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Thus, Art. 374 of the CPC of Ukraine states
that the court decision consists of introductory,
descriptive, motivational and operative parts;
lists structural and attributive requirements,
which each of them should elucidate.

The procedural legislation of Ukraine envis-
ages the basic requirements for law enforcement
acts. However, the analysis of the provisions
on the operative part, e.g., para. 5 of art. 246
of the CAP of Ukraine, indicates that it lacks
requirements for individual regulatory instruc-
tion, namely: such a paragraph enshrines
the court’s finding on the satisfaction of the claim
or refusal; the distribution of court costs,
the term and procedure for entering into force
of the court decision and its appeal (Kodeks
administratyvnoho sudochynstva Ukrainy).

Consequently, such an element of judg-
ment as a finding is noted in the operative part
of the decision. But the law enforcement actions
and arguments taken at the third stage should be
aimed not only at the drafting of a law enforce-
ment act but also the formulation of an individ-
ual regulatory instruction and its objectification
in the law enforcement act.

An individual regulatory instruction should
be recorded in the operative part and have
the form of a logically and grammatically com-
pleted judgment, that is, a formally binding rule
of conduct for personalized entities.

Unfortunately, there are neither content-re-
lated nor formal requirements for an individ-
ual regulatory prescription and its formulation
and reasoning in the procedural legislation
of Ukraine. As for the opinions about juridi-
cal argumentation, in particular, judicial argu-
mentation, available in legal literature, they
represent its capabilities, primarily related
to the first stage — the formation of the case’s
factual basis. For example, juridical argumen-
tation is a process and result of substantiating
the truth (validity) of facts and /or beliefs about
the acceptability of a set of arguments regarding
a legally significant issue arising during legal
activity (Husaryev (Eds.), 2020. p. 50).

Sometimes it is not only about the activity
but also a law enforcement act, namely: judi-
cial argumentation is a set of means, methods,
and techniques used by participants in the trial
during position presentation, which is evi-
denced in a specific type of a court decision
(Kistyanyk, 2015. 52). There are also consider-
ations that deductive argumentation is used in
administrative proceedings and inductive — in
constitutional proceedings (Kistyanyk, 2016).

Some authors resort to cognitive imitation:
in the characteristics of ECtHR judgements
from the perspective of those types of legal
argumentation (dialectical and rhetorical) that
it scarcely uses (Dudash, 2017).

The above is dissonant both with
art. 17 of the Law of Ukraine “On Execution
of Decisions and Application of the Practice
of the European Court of Human Rights”
regarding the practice of the Court as a source
of law (Zakon Ukrayiny "Pro vykonannya
rishen ta zastosuvannya praktyky Yevropeys -
koho sudu z prav lyudyny") and official docu-
ments of the Council of Europe.

Pursuant to the procedural require-
ments, the ECtHR (as well as any other court
instance) shall establish the legal significance
of the factual circumstances, that is, to carry out
juridical argumentation through the relevant
laws of logic using legal arguments. If it is not
enough, then the ECtHR shall use other argu-
ments which are given legal significance (that is,
they can be used as law enforcement, law inter-
pretation precedents — legal arguments in simi-
lar cases) during argumentation and after their
consolidation in the court decision.

At the same time, as noted in legal literature,
it is unacceptable to misinterpret or manipu-
late the considerations of the European Court
of Human Rights and one’s own in previous
judgments, that is, a conscious and deliberate
attempt to recognize certain legal judgments
and benchmarks that have nothing to do with
the case as arguments to create an illusion
of credibility of the Court’s opinion (Savenko,
2013, pp. 12—17). As for the constitutional pro-
cedure of Ukraine, there are considerations that
“rhetorical” evidence is of doubtful importance
(if any) for the decision making and its justifica-
tion (Kozyubra, 2016. 167—180).

The above-mentioned practices make it
necessary to eliminate the discrepancy between
the concepts of “judicial practice”, “judicial
precedent”, which are vested with legal force
of the law source by some authors that is a sub-
stitution of concepts and can lay the ground-
work for errors in law-enforcement. It should
be noted that the enforceable judicial prec-
edent has no legal force of the legal source
since the courts do not have law-making pow-
ers. Thus, its concept is closer to the concept
of “judicial practice” — as a set of various models
of law qualification objectified in judicial acts;
“unified judicial practice” — as a system of typ-
ical models of law qualification objectified in
judicial acts and ensuring the sustainability
and uniformity of judicial practice, the effective-
ness of justice and law enforcement in general
(Holovatyi, 2017. 10). Law enforcement unifi-
cation results in a precedent (court decision),
which contains a typical model of law qualifica-
tion, as a model reflected in the legal positions
of judges and objectified the judicial act, which
comprises the most generalized indicators
of assessment and compliance of the actual cir-
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cumstances with the content of specific regula-
tory prescriptions and the possibility of legally
relevant effects in a certain category of cases
and ensures assimilation of law enforcement
(Holovatyi, 2017. 7).

In the legislation of Ukraine, there are
provisions on law enforcement precedents in
demand, which are designated by the term
“judicial practice”. Thus, the Law of Ukraine
“On the Judiciary and the Status of Judges”,
including art. 27, names the following powers
of the appellate court: studying and general-
ization of judicial practice, informing about
the results of the generalization of judicial prac-
tice of local courts, as well as superior courts;
the chairman of the appellate court is conferred
with the powers to generalize judicial prac-
tice; art. 32 indicates that the High Specialized
Court provides lower courts with methodologi-
cal assistance for the same application of consti-
tutional provisions and the laws of Ukraine in
judicial practice based on its generalization, etc.
(Zakon Ukrayiny "Pro sudoustriy i status sud-
div"). Thus, it would be expedient to determine
objectification outcomes of the generalization
of judicial practice in details.

The foregoing encourages scientific analysis,
which results in the identification of the nature
of the law enforcement precedent and its signif-
icance during argumentation.

First of all, attention should be paid to
the fact that law enforcement activities are legal
in content and are carried out by specific entities
in charge (of both national and international
law). If such entities are not granted law-mak-
ing powers in accordance with the established
procedure, they do not have the right to go
beyond the powers and carry out another type
of legal activity in a procedure which is not pre-
scribed by law sources.

At his time, A. Simpson marked in his works
that the alteration of the provisions of legal
sources requires a rule which allows the autho-
rized body to act respectively, and rendering
a case-law decision needs a different proce-
dure than rendering an ordinary court decision
(Simpson, 1958. p. 155-160).

Consequently, law enforcement precedent
differs in nature from a regulatory one (law
source), as it should differ from ordinary court
decisions. Regulatory judicial precedent is cre-
ated by the subjects of law enforcement, which
are endowed with law-making powers.

The analysis of law enforcement precedent
allows for specifying its characteristic features,
as follows: it is a written act-document; it is
formulated by the subject authorized for law
enforcement; it is designed to ensure uniform
law enforcement; it contributes to eliminat-
ing deformations in law enforcement; it fixes
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the model (pattern) of law qualification, which
is aimed at solving the case and the occur-
rence of legal consequences, in an individual
legal prescription which is objectified in a law
enforcement act; it fixes in a law enforcement
act argumentation about its possible application
in similar cases; it is a means of argumentation
(reasoning) during the consideration of similar
cases.

A law enforcement precedent (in partic-
ular, the court one) is a written act-document
of the law enforcement entity, which ensures
the uniform law application due to the typical
model of law qualification in a certain category
of cases and is a pattern for solving other similar
cases.

Unlike the case law one, a legal interpreta-
tion precedent is characterized by the follow-
ing features: it is a written act-document; it
is drafted by a subject authorized to interpret
the law; it is aimed at uniform legal under-
standing; it fixes a model of law clarification
in the interpretative legal prescription; it con-
tains a pattern of a uniform rule-understand-
ing of the norm or the principle of law; it fixes
in the interpretative act the argumentation
about the options of its application in similar
cases, which is conveyed in legal positions; it is
ameans of arguing (motivating) when consider-
ing similar cases.

Thus, the legal interpretation precedent (in
particular, a judicial one) is a written act-docu-
ment of the legal interpretation subject, which
maintains uniform legal understanding thanks
to a typical model of interpretation of norms or
principles of law; provides similar law enforce-
ment; is a model for solving similar cases.

Such a vision of a law-enforcement (and
also legal interpretative) precedent promotes
its effective use at any stage of argumentation
in law-enforcement activities. However, law
sources are highly demanded legal arguments in
law enforcement.

As . Bell states, the source of law, as an argu-
ment, is based on authority, since it appeals
to its correctness for the collective decision,
and the arguments of other subjects (lawyers,
judges, scientists, etc.) are evaluated by relying
on it (Bell, 2018. pp. 40—41).

At the same time, R. Alexy emphasized that
the system of norms, which does not aspire
(directly or indirectly) to be correct, is not legal,
since the requirement for correctness is of clas-
sification importance. In addition, the argument
of correctness is the ground for other argu-
ments, in particular, the arguments of injustice
and principles (Aleksi, 2011. 41—49).

R. Dvorkin also marked that no statement
can be considered true if there is no proce-
dure —at least, to show its correctness in such
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a way that any intelligent person has to recog-
nize it as true (Dvorkin, 2000. p. 16).

The analysis of law enforcement activ-
ity and its results and legal literature in terms
of the grounds for law enforcement and argu-
mentation during its implementation confirms
the lack of requirements recorded in legisla-
tive or other official documents, both regarding
argumentation as a whole and the formulation
of an individual legal prescription and its objec-
tification.

In the context of the short-term goal
and objectives towards the stages of law
enforcement and argumentation, it is worth
noting that the basic legislative provisions are
focused on completing the first-stage tasks.
However, at this stage, a set of questions
arise. Thus, in logic and jurisprudence, there
is an opinion that all stages are characterized
by deductive thinking of law enforcement
subjects, which is aimed at creating a factual
basis (small foundation) under the framework
of legal construction, which will allow making
an appropriate conclusion. At the same time,
the analysis of law enforcement acts indicates
the potential application of the logical tech-
niques only at the first stage. As for the second
stage, and partly the first, the “analogy of rela-
tions” is applied in both the operation of prov-
ing and refuting.

The legislation lacks the concept of an indi-
vidual legal prescription, which should be based
on an enforceable and logically and grammati-
cally completed judgment (a formally binding
rule of conduct for personalized subjects).

The structure of the law enforcement act
meets formal requirements, but does not meet
content-related ones, in particular, regarding
the application of the necessary logical tech-
niques, rules of argumentation and formulation
of an individual legal prescription.

Legal arguments are basic in the process
of law enforcement. The use of other arguments
that could acquire legal significance is next to
nothing (except for international legal practice
and national practice of other legal systems).
Such a practice of argumentation should be
applied in Ukraine, in particular, in the activ-
ities of the Constitutional Court of Ukraine
and the Supreme Court when drafting individ-
ual legal prescriptions and judicial law enforce-
ment precedents. However, they are also obliged
to justify the legal significance of the relevant
provisions, even when using court decisions
of other national legal systems or international
courts.

The formulation of rules for the implemen-
tation of law enforcement activities and argu-
mentation methodology would facilitate over-
coming various deformations and drawing up

high-quality legal acts (Luts, Nastasiak, Kar-
mazina, Kovbasiuk, 2021. 233-243).

5. Conclusions

The above allows us to state that
the theory of law enforcement needs to be spec-
ified, updated, and reconsidered in the context
of modern realities. This applies, first of all,
to the clarification of the nature and concept
of law enforcement activity. It is character-
ized by the following main features: it is a kind
of legal activity; it is carried out by authorized
subjects following a regulated procedure; it con-
sists of some main stages; it shall meet the basic
requirements of lawfulness; its long-term goal
is to ensure proper conditions for direct law
enforcement, and the short-term one is to draw
up an individual legal prescription and objectify
it in a law enforcement act.

Thus, law enforcement activities are
the actions of entities authorized to draft indi-
vidual legal prescriptions and objectify them
in law enforcement acts to ensure proper con-
ditions for law enforcement. At the same time,
attention should be paid to the fact that law
enforcement activities are carried out not for
own needs but to create proper conditions for
direct law enforcement and ensuring the inter-
ests of participants in public relations. Hence,
the law enforcement act, which becomes a legal
fact for the emergence, change, and termina-
tion of legal relations, should be such as to fully
ensure the interests of participants in public life.

The main stages of law-enforcement activity
involve establishing the factual circumstances
of the case and granting them legal signifi-
cance; choosing and specifying the regulatory
prescription to be applied; formulating an indi-
vidual legal prescription and objectifying it in
a law-enforcement act.

Law-enforcement acts are characterized
by the following features: they are acts-docu-
ments (sometimes acts-actions); are drawn up
by authorized subjects following a regulated
procedure; have a written, oral or conclusive
external form of expression and applicability;
objectify an individual regulatory prescription
in the appropriate legal form; focus on achieving
legal consequences; regulate a specific life situ-
ation; are legal facts for the emergence, change,
and termination of legal relations; are a neces-
sary prerequisite for direct law enforcement.

Therefore, law enforcement acts are
acts-documents (or acts-actions) drawn up by
authorized subjects objectifying individual legal
requirements aimed at achieving legal conse-
quences and are a necessary prerequisite for
direct law enforcement and ensuring the inter-
ests of participants in social relations.

There is a good deal of varieties of law
enforcement acts under the classification cri-
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teria and its purpose. However, the short-term
goal of the activity on their adoption always
includes the formulation of an individual legal
prescription, which has the following features:
it is a logically and grammatically completed
judgment formed in the process of legal qual-
ification; a formally binding rule of conduct
for personalized entities; it shall correspond
to the content of the legal order; it has estab-
lished limits and direct effect; its validity is
exhausted by the fact of application; it is objec-
tified in the established legal form; its structure
shall consist of a factual basis (legally relevant
facts which are associated with the occurrence
of legal consequences), a legal basis (assessment
of the compliance of the actual circumstances
with the content of a statutory prescription),
a conclusion (the way to achieve legal conse-
quences by exercising the rights and obligations
of participants in public life and creating proper
conditions for direct law enforcement).

Thus, an individual legal prescription is
a formally binding rule of conduct for person-
alized entities, which is a logically and gram-
matically completed judgment that is formed in
specifying a regulatory prescription regarding
a life situation.

Such a vision requires the formalization
of both content-related and formal technical
and process requirements for law enforcement
activities and law enforcement acts, in partic-
ular, individual legal prescriptions and their
argumentation.

Juridical argumentation is an intellectual
activity aimed at substantiating or refuting
the truth of provisions using legal arguments to
produce legal effects. It is related to a specific
type of legal activity. However, under specific
conditions, some types of legal activity require
the application of not only legal but also other
arguments (moral, ideological, political, etc.),
which may become legal arguments in other life
situations.

At the same time, juridical argumentation
is carried out in compliance with the relevant
rules for the formation of legal judgments,
search and conveying of legal arguments to
the addressees to obtain legal consequences.

It is important to identify the correla-
tion between the concepts of “argumentation”
and “proof”, “argument” and “evidence”. As you
know, logical terminology acquires a certain
specificity in legal science. Thus, arguing is usu-
ally designated by the term “proving”.

The concept of “argumentation” is broader
than the concept of “proving”, and “argument”
is broader than the concept of “proof”, as well
as the types of arguments are more diverse. In
other words, any proving is argumentation,
and proof is an argument, not vice versa.
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Juridical ~ argumentation  complements
the entire law enforcement process. The long-
term goal — creation of proper conditions for
direct law enforcement, as well as the short-term
one — creation and objectification of an individ-
ual legal prescription, is essential for both law
enforcement and argumentation. However, each
stage has its own goals.

Therefore, the stage of establishing factual
circumstances aims to substantiate or refute
the legal significance of the facts associated
with the occurrence of legal consequences. The
tasks assisting in achieving the goal are as fol-
lows: proving the reliability and sufficiency
of legally relevant facts and assessing them from
the standpoint of probability, objective truth,
and evidence verification.

In general, the legislation of Ukraine, includ-
ing procedural, consolidates the basic require-
ments for both law enforcement and proving
at the stage under consideration. However,
the rules of use of other arguments and those
that the legislator equated with evidence,
involving the decisions of foreign or interna-
tional courts, need to be specified and formal-
ized. Although the foreign legal literature states
that such arguments are not independent evi-
dence, and their application requires additional
justification.

The conclusion of a law expert should also
be crucial, as it can contribute to expending
the limits and scope of arguing. In addition,
the court should assess the doctrinal provi-
sions of such a conclusion and the option of its
use as evidence. This will be the transference
of law enforcement beyond juridical arguing
into a wider space of legal argumentation. It
is essential for the highest judicial authorities
of Ukraine in the context of the development
of law.

The second stage (selection and specification
of the regulatory prescription) aims to assess
the compliance of circumstances of the case
with the content of the regulatory prescrip-
tion, implement legal qualification, and estab-
lishing the basis for the occurrence of legal
consequences. The main tasks of the stage are
as follows: selection of the regulatory prescrip-
tion and clarification of its content; assessment
of the compliance of the actual circumstances
of the case with the content of the regulatory
prescription; identification of opportunities for
the occurrence of legally relevant results pro-
vided by it; formulation of a logical judgment
that conveys the compliance of the case’s factual
and legal basis; creation of a model of the indi-
vidual regulatory prescription.

In the legislation of Ukraine, the formaliza-
tion of law enforcement and arguing is some-
what limited to the issues of examining evi-
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dence in the case, the implementation of legal
qualification, and the issues of forming a model
of logically and grammatically completed judg-
ment, which will be the basis for the future indi-
vidual regulatory prescription, are not covered.

The third stage aims to formulate an indi-
vidual regulatory prescription and objectify
it in a law enforcement act. The legislation
of Ukraine, as a rule, fixes formal requirements
for law enforcement acts: their types, legal
form, and structural and essential parameters.
But there are no content-related requirements
for them, as well as formal ones for an individ-
ual regulatory prescription, namely: the rules
of formulation and its argumentation, structural
requirements; full fixation of a logical judgment
in the operative part of the law enforcement act,
not only of the conclusion, etc.

All the above leads to conclusions about
the need to enshrine in law of the relevant pro-
visions both on law enforcement and argumen-
tation of law-enforcement acts, which would
eliminate deformations, determine their sig-
nificance for law enforcement in terms of rea-
soning, expand the limits of argumentation for
some types of law enforcement activities due to
those arguments, the legal significance of which
should be ensured by law-enforcement entities.

However, this requires proper scientific
analysis, which will contribute to avoiding
divergence in the understanding of relevant
legal phenomena; substitution of concepts;
manipulation of methodological constructions,
which are means of scientific knowledge in
other sciences.

This would prevent the substitution
of the concepts “regulatory precedent”, “legal
interpretation precedent”, and “law enforce-
ment precedent”, which play an important role
in the argumentation process when realizing
any type of legal activity. In legal literature
and practical activities, law-enforcement prece-
dents are often identified with the sources of law
that contradicts their legal nature. First of all,
it is worth mentioning that in Ukraine neither

the entity of legal interpretation nor the law-en-
forcement one is endowed with law-making
powers, and thus cannot create sources of law,
but can create law interpretative and law-en-
forcement precedents.

The following features are characteristic
of a law-enforcement precedent: it is a written
act-document; it is created by the subject autho-
rized for law enforcement; it is aimed at ensur-
ing uniform law enforcement; it allows eliminat-
ing law-enforcement deformations (collisions,
gaps, differences in law enforcement); in terms
of the individual legal prescription, which is
objectified in the law-enforcement act, it con-
solidates a typical model (pattern) of law qual-
ification, which focuses on solving a legal case
and the occurrence of legal consequences; in
the law-enforcement act, it enshrines the argu-
mentation about the options of its application
in similar cases; it is a means of arguing (reason-
ing) during the consideration of similar cases.

Consequently, the law-enforcement prece-
dent is a written act-document of the law-en-
forcement entity, which ensures the uniform
application of law using the uniform model
of law qualification in a certain category of cases
and is a pattern for solving similar cases.

Unlike the law-enforcement one, the legal
interpretation precedent is a written act-doc-
ument of an entity of legal interpretation,
which provides the uniform legal understand-
ing thanks to a typical model of interpretation
of norms or principles of law, maintains similar
law enforcement and is a model for solving sim-
ilar cases.

The above and other provisions should
contribute to the expansion of the scope
and limits of legal argumentation, the transition
to a broader concept of legal argumentation,
and the formulation of high-quality law enforce-
ment acts. However, these and other issues
require in-depth scientific analysis and fur-
ther interpretation both from the standpoint
of branch legal sciences and practical activities
and the general theory of law.
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APTYMEHTAIIIA Y IIPABO3ACTOCOBHIM JIAJIbHOCTI

Anotaiig. Ananiz 3apy6iKHOI Ta BITYM3HSAHOI JiTepaTypH, JUKepes MpaBa Ta IOPUANYHOI MPaKTH-
KU JIaB 3MOTY KOHCTATYBATH, 10 B CYYACHUX YMOBAX TEOPis TPABO3aCTOCYBAHHS TOTPeOYE YTOUHEHHS,
a HM3Ka ii TT0JI0KeHb — OHOBJICHHS. Memoto T0CHiKeHHs € BUSIBJIEHHS] 3aKOHOMIPHOCTEH apryMeHTaltii
Ta 00’eKTHBAI] Pe3yIBTaTiB MPABO3aCTOCOBHOI MisIbHOCTI. JI7Is1 IOCATHEHHS MeTH O3B’ I3aHi Taki 3aBaH-
HST: 0XapaKTePU30BAaHO TIPABO3ACTOCOBHY [islIbHICTD, TIPABO3ACTOCOBHI aKTH; iHANBITyaTbHO-TIPABOBHI
[PUIIUC, IOPUAUYHY apTYMEHTAIli0 Ta il CIIBBIAHOIIEHHS 3 J0KA3yBAHHIM; BUSIBJIEHO OCHOBHI 1pobJie-
MM apryMeHTallii B paBo3acTOCOBHI AiSTBHOCTI Ta 3alPOMOHOBAHO CIOCOOH iX Po3B’sizanHsa. Memoou
docaiocenns. ILiArPYHTAM [[bOTO OCIKEHHS € MiSIbHICHIIM THAXIZ, 110 T03BOIMJIO OXapaKTePU3yBaTH
[PaBO3aCTOCYBAHHA Ta APIYMEHTAIIIO K Ais/IbHICTD BiAMOBIAHUX Cy0'€KTIiB Ta yTOYHUTH MOHATTS PABO-
3aCTOCOBHOI JIISIBHOCTI. 3aBISKI 3aTaJIbHOTEOPETHYHOMY METO/Ly OYJIO BUSIBJIEHO IIPUPOLLY TTPABO3ACTO-
COBHOI JliI/IBHOCTI, 11 Pe3yJIbTaTiB — IPaBO3aCTOCOBHUX aKTIB, IX IIEPBUHHOIO €JIEMEHTY — iHANBIyalb-

111



5/2022
THEORY OF STATE AND LAW

HO-TIPABOBOTO MTpUMHCY; cPOPMYTHOBAHO BU3HAUEHHS iX MOHATH. Colliosoriuna MeTO0IoTisT (30KpeMa,
aHasli3 JIOKYMEHTIB) CJyryBajia 30MPAHHIO Ta BUBYECHHIO eMIIpUYHIUX (HakTiB, HEOOXIHUX JUIs 3aralib-
HOTEOPEeTUYHOTro aHamidy. TexHiko-fopuaAnIHuil aHaIi3 (30KpeMa I0pUANYHI KOHCTPYKILT) CIPUSAB Xapak-
TEPUCTHILI TIPOIeCy 3/iHICHEHHS TPAaBO3aCTOCOBHOI /IiSIBHOCTI Ta aprymMenTailii. Pesyasmamu. Y crarti
Briepiie B YKpaiui uisicHo BigoGpaskeHo nporec 06’ eKTHBAIli Pe3yJIbTaTiB MPaBo3acTOCOBHOI AisIbHOC-
Ti ML KyTOM 30py apryMeHTallii Ha OCHOBHUX ii cTafiisix. Bucnosxu. JlociiykeHHsT TpaBo3acTOCyBaH-
HsI JI03BOJINJIO OXAPAKTEPU3YBATH IIPABO3ACTOCOBHY JUSUIBHICTD SIK [ii YIIOBHOBaKEHUX CY0'EKTIB I0JI0
CTBOPEHHsI Ta 00 €KTUBAIlil IHAMBILYalbHO-[IPABOBUX MIPHUIIUCIB Y IPABO3aCTOCOBHUX aKTax. Bech mporiec
IIPaBO3ACTOCYBAHHS CYIIPOBOIKYE IOPUANYHA apTyMEHTAllis, KA € MUPIINM IOHATTAM, HIX JOKa3yBaH-
Hs1. 3aIPONIOHOBAHA METOINKA 3/iFICHEHHS apryMeHTallii Ha KOXKHiil CTajIii MpaBo3acTOCOBHOI isITbHOCTI.
Bussireni mpobJieMu 3/1ificHEHHsT TPaBO3aCTOCOBHOI iSIIBHOCTI Ta apryMeHTaIlii y BiTYM3HsIHIN TpaKkTh-
11i. 3arponoHoBaHo chOpMyBaTH IPABUIIA TTPABO3ACTOCOBHOI i/IBHOCTI Ta apryMEHTAllii i 3aKpilnuTH ix
y IDKepesiax mpaBa YKpaiHu 4i perjaMeHTapHuX akrax. [le Morio 6 cupusitit po3mmupenHio chep ta Mex
JOPUMYHOL apryMeHTallii, 3acTOCYBaHHIO GLIbII ITUPIIOTO IIOHSTTS «IPABOBA aPTyMEHTAIlis» 3 BUKOPHC-
TAHHSIM He JIUIIe IOPUANIHUY, a [ IHIINX apryMeHTIB, SKUM Cy0 €KTH PABO3aCTOCYBAHHSI MAIOTh HAJIATH
IOPUIMYHOI 3HAUMMOCTI; CTBOPEHHIO SKICHUX 1TPABO3ACTOCOBHUX aKTiB; CTBOPEHHIO HAJIEKHUX YMOB JIJISI
GesrocepeHbol peasizailii mpas Ta 000B A3KIB YUaCHUKIB CYCIILIBHOTO KUTTSI, PO3BUTKY [PAaBa 3arajioM.

KmouoBi cioBa: 1paBo3acToCOBHA JiSIbHICTD, TIPABO3ACTOCOBHI aKTH, iHIMBiZyaJIbHO-IIPABOBUIL
IIPUIINC, TIPABO3ACTOCOBHUH TIPEIIE/IEHT, IOPU/ITYHA apTyMeHTaIlis.
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SOME ISSUES OF CRIMINOLOGICAL
CHARACTERISTIC OF VIOLENT FEMALE CRIME

Abstract. Purpose. The purpose of the article is to study the main aspects of violent crimes committed
by women and their criminological characteristics. Results. The article considers the issue of violent female
crime, the behaviour of female offenders, analyses the motives for such crimes, specificities of the growing
trend of female crime, as well as the clear study of their criminological description. The article defines
the concept of female crime, as well as studies the place, role, causes and symptoms of violent and cruel
female crime. Given the fact that female crime is now gaining ground faster than male, it rightfully causes
greater concern for society. Aggression, cruelty and murder were associated with males all the time, but
sometimes a woman can seriously outdo the “strong half of humanity.” In modern Ukraine, the focus is on
the aggressiveness of women who commit crimes: 35% of convicted women are punished right for violent
crimes. Every fourth woman in correctional facilities is convicted of violent crimes committed by women
due to prolonged domestic conflicts, and less frequently in connection with jealousy and lucrative motives.
The author draws the attention of the readers to the fact that the analysis of the motives for the violent
crime committed by a woman shows that they are often caused by the grave social and economic situation
of women within the system of social relations. Women used to committ crimes on emotions, and now
a woman is more often carrying out a planned, premeditated and serious crime. The article underlines
a gradual transformation of the negative behaviour of women and their mastering of the type of social
behaviour previously characteristic of male criminals (use of excessive quantity of alcohol, drugs,
immorality, lack of spirituality, etc.). Conclusions. To sum up, the emphasis is placed on increased female
aggression and criminal-dangerous actions in domestic conflicts, and the general increase in the cases
of violence, tension and conflict in the State, violent crimes, aggressively committed by women, reflects
the ethical state of society.

Key words: woman, offender, characteristic, female crime, aggression, violent crime.

1. Introduction

It is no secret that female crime is several
times less numerous than male. Therefore, it is
not surprising that female crime is not so under
focus as male. As noted by some scientists, female
crime is defined as secondary to male (Kubal-
skyi, Momotiuk, 2018, p. 67). Others consider
female crime as a certain exception from general
crime (Chaplyk, 2012, p. 114). However, female
crime is now gaining ground faster than men,
which rightfully causes greater social concern.
However, despite this trend toward the increase
in the number of female crimes, Ukraine now
has a significant lack of information on the sta-
tus of female crime.

Therefore, it is obvious that the issue
of aggressive female crime and its criminological
description is increasingly relevant.

The following Ukrainian and foreign
scientists, in particular, those who studied

© A. Kovalenko, 2022

female crime in the textbooks on Criminol-
ogy, were focused on the topic of female crime:
Yu.M. Antonian, V.A. Badyra, A.B. Blaha, M.Yu.
Valuiska, A.P. Hel, V.V. Holina, .M. Danshyn,
O.M. Dzhuzha, A.I. Dolhova, A.P. Zakaliuk,
A.E Zelinskyi, V.O. Merkulova, V.A. Serebriak-
ova, TM. Yavchunovska, and others.

The growing level of female crime requires
further research in this realm. The purpose
of the article is to study the main aspects of vio-
lent crimes committed by women and their crim-
inological characteristics. In order to achieve
the purpose, the following task is proposed: to
carry out the criminological analysis of the per-
son of a criminal woman, as well as to identify
the place, specificities, features and causes
of violent female crime.

2. General features of violent female crime

Moving on to the study of the crime of crimi-
nological characteristics of violent female crime,
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it is necessary to start with the fact that female
crime is a combination of crimes that are
committed by women on a certain territory
for a certain period of time (Harhat-Ukrain-
chuk, 2014, p. 189), although the provisions
of the Criminal Code of Ukraine provide
only one composition of the crime (art. 117
of the CCU), the special actor of which is only
a woman (the mother’s murder of her new-born
child) (Criminal Code of Ukraine, 2001).

Moreover, psychologists have not yet been
able to answer the question of the clear rea-
sons for violent female crime. Someone says
that the main reason for this criminal behav-
iour of women is the promotion of violence in
the media, others believe that social conditions
are all to blame. However, violence is charac-
teristic of not only economically disadvantaged
families (Rodionova, 2012, p. 145).

Most experts, who research on female vio-
lence, argue that the aggressiveness of women's
behaviour is a complex of factors, among which
it is difficult to separate one dominant (Anto-
nian, Kudriavtsev, Emynov, 2004).

In modern Ukraine, the focus is on
the aggressiveness of women who commit
crimes: 35% of convicted women are pun-
ished directly for violent crimes (Perelyhina,
2013, p. 323). Every fourth woman in correc-
tional facilities is convicted of violent female
crimes committed due to prolonged domes-
tic conflicts, and less frequently in connection
with jealousy and lucrative motives. Almost
one-third of women commit criminal acts in
the state of intoxication (alcohol or drug) (Kor-
niakova, 2016, pp. 49-50).

Female crime compared to male one is char-
acterised with greater stability of its quantitative
and qualitative indicators, structural monotony,
less aggression, cruelty, vandalism, etc.

The violent female crimes committed with
aggression and cruelty is an unusual phe-
nomenon for society, which is condemned
more harshly than male crime (Rodionova,
2012, p. 146). Female violent crime is more
often domestic. However, in recent years, there
has been a trend towards increase in the number
of women who are punished for grave violent
crimes against the life and health of persons, for
lucrative violent acts (such as robbery and rob-
bery with extreme violence), for crimes related
to drugs (Shalhunova, Orlean, Skok, 2017).

When comparing the criminal behaviour
of men and women, it should be noted that men
have a logic, and women have an impulse (Zaka-
liuk, 2007, p. 457).

Of course, the physical capacity of women
to commit violent crime is usually more limited
than one of men. In domestic or other disputes,
a woman often cannot cause a man a signifi-
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cant harm, but, at the same time, it is worth
remembering that women are more likely to
commit crimes with premeditated intent. It is
known that a premeditated murder is character-
ised by absolutely or almost complete absence
of the struggle of the victim, because it is easier
for a physically weaker woman (Shalhunova,
Orlean, Skok, 2017).

Although there are specific crimes that are
most common among women, NOw it is possi-
ble to see a change in the structure of female
crime, in particular, the scope of violent crimes
increases (Radzevilova, 2017, p. 48). In general,
women used to commit crimes on emotions,
and now a woman is more often carrying out
a planned, premeditated and serious crime (Pri-
adkin, 2004). Numerous cases show that women
are increasingly assimilating the type of social
behaviour previously characteristic of men. The
negative behaviour of male criminals (the use
of excessive alcohol, drugs, immoral behaviour,
lack of spirituality, etc.) is increasingly common
among women who commit criminal acts (Shal-
hunova, Orlean, Skok, 2017).

3. Negative trends in female crime.

According to T. Korniakova, negative trends
in female crime are:

* the similarity with male crime as for a large
number of indicators;

* increase in grave crimes in the structure
of female crime, professionalism and organised
female crime;

* increase of the cases of older children mur-
der (for example, the mother’s murder of daugh-
ter because of jealousy to the co-habitant);

* the murder of the lover’s children in order
to eliminate the “obstacles” for the husband’s
family’s leaving;

» the woman’s murder of her own children,
who are "superfluous” for the idea of establish-
ing a new family);

* etc. (Korniakova, 2016, p. 49).

With each year, violence is increasingly
widespread in various spheres of human life,
with regard to both the aggressiveness of violent
crimes and the gravity of their consequences
(Gilinskij, 1995, p. 206).

Victims of female aggression and violence
usually include relatives, co-workers, lovers.
As a rule, a woman should consider a mur-
der because of prolonged conflicts provoked
by the behaviour of the victim (Rodionova,
2012, p. 144).

According to L. Kryzhna, female aggressive-
ness and criminal-dangerous acts in domestic
conflicts increase, consistent with the results
of the study of criminal cases, the specific weight
of women who committed domestic crimes has
increased more than twice in recent years (Kry-
zhna, 2000, p. 8).
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Some scientists underline the negative
changes in violent female crime in the emo-
tional and motivational basis of criminal acts.
Especially dangerous is the spread of the motive
of criminal behaviour as an aspiration to pleas-
ure, craving for aggressive violence (Kubalskyi,
Momotiuk, 2018, p. 64). At present, the speci-
ficity of the criminological parameters of female
crime allows to consider these crimes as an inde-
pendent group, which takes an important posi-
tion in the framework of the general crime and,
consequently, crimes committed by women
become an independent object of criminological
study (Debolskij, 2019).

When assessing the impact of gender, it
should be noted that men show higher levels
of direct and physical aggression, and women
show indirect and verbal aggression. In gen-
eral, men are prone to physical-type violence,
and women often apply a psychological type
of violence (Petechel, 2019, p. 180).

Men are characterised by direct and indi-
rect physical aggression, as well as direct ver-
bal aggression, and women are characterised
by indirect verbal aggression. Male and female
aggression differs in the direction of aggressive
influence: if the manifestations of aggression
of external open type are characteristic of "strong
half of humanity", then women usually transact
aggression internally oriented, accompanied
by accompanied by helplessness, hopelessness,
loneliness (Petechel, 2019, p. 181). According to
L. Chahovets, men by the level of manifestation
are characterised by primarily physical aggres-
sion, the next is verbal, the third is negativism,
the fourth is irritation, and the fifth is indirect
aggression. Women are characterised by a differ-
ent order: the first is verbal aggression, the sec-
ond is irritation, the third is physical aggression,
the fourth is negativism, and the fifth is indirect
aggression. Women, compared to men, are char-
acterised by less physical aggression and nega-
tivism, and more by indirect aggression and irri-
tation (Chahovets, 2004).

Women consider aggression as an expres-
sion — a means of manifestation of anger
and stress removal through the release of aggres-
sive energy. Men, unlike women, consider

aggression as an instrument, as behaviour
model, to which they apply to receive a diver-
sified social and material reward (Petechel,
2019, p. 183).

Usually after aggression, women are in
a state of concern as for the possible con-
sequences of such behaviour. According to
H. Hekhauzen, having showed aggression,
women react to it with a sense of guilt and fear
(Hekhauzen, 2003). Most women consider
aggression as an expression of emotional tension
through anger. Females are more concerned
that aggression may turn on women themselves,
for example, the possibility of being retaliated
by the victim (Petechel, 2019, p. 182).

O. Petechel highlights the following charac-
teristic features of aggressive female crime:

1) committing crimes using a premeditated
plan;

2) special cruelty;

3) lack of strong family ties;

4) complicity in committing crimes with
men;

5) the spread of recurrent crime, as well as
the trend towards increase in its number;

6) complicated process of re-socialisation
and further social adaptation;

7) the high level of latency;

8) equating to male crime;

9) increase in the number of grave and espe-
cially grave crimes;

10) etc. (Petechel, 2019).

4. Conclusions

To sum up, the recent trend in increased
female crime requires constant focus and study.
Aggression, cruelty and murder were associated
with males all the time, but sometimes a woman
can seriously outdo the “strong half of humanity.”
At present, the increase in the number of women
found to have committed crimes is ahead
of the corresponding increase in men-criminals.
In recent years, the number of women convicted
of violent crimes has been growing with geomet-
ric progression (Rodionova, 2012, p. 144).

An analysis of the motives for the female
violent crime shows that they are often caused
by the grave social and economic situation
of women within the system of social relations.
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AEART TATAHHA KPUMIHOJIOTTYHOI XAPAKTEPUCTHUKU ATPECUBHOI
JRIHOYO0I 3JIOYMHHOCTI

Anoranis. Mema. Metoio cTarTi € NOCTi/KEHHST OCHOBHUX ACIEKTIB CKOEHHS KiHKAaMM HACUJIb-
HUIIBKYX 3IOYMHIB Ta IX KPUMiHOJIOTIUHA XapakTepucTrka. Peayvmamu. CtaTTs npucBsIueHA PO3TISLY
MUTaHHS arPeCUBHOI HACUIBHUIIBKOI JKIHOUO1 3JI0YMHHOCTI, TIOBE/IIHKU JKiHOK-3JIOUMHIIB, aHAI3YBAHHIO
MOTHBIB BUMHEHHSI TAKUX 3JI0YMHIB, 0COOIMBOCTSIM TEH/IEHIII] 3pOCTAI0UOI JKiIHOUYOI 3JI0YMHHOCTI, & TAKOXK
YITKOMY JOCTI/PKEHHIO X KPIMiHOJIOTIYHOTO TOPTPETY. Y CTaTTi HaBeleHO BUSHAYEHH: MOHATTS *KiHOIO1
3JI0UMHHOCTI, @ TAKOK PO3TJISIAETHCS MicIle, POJib, IPUYUHY i1 03HAKU HACUJIBHUIIBKOI arpecBHOI Ta 5KOP-
CTOKOI JKIHOYOI 3JI0YMHHOCTI. 3BaKaOuM Ha Te, 10 Hapasi 3JI0YMHHICTD JKiHOK Habupae 06epTH MIBH/IIIE
YOJIOBIYO, 11e 3AKOHHO BUKJIUKAE OlbIny cTypOOBAHICTh CYCIIBCTBA. ATpecist, JKOPCTOKICTh i BOMBCTBA
MOBCSKYAC ACOIIIOBATIMCA 13 YOJIOBIUOIO CTATTIO, OJJHAK 1HKOJM JKiHKA 3/[aTHA CEPHO3HO TMepeBepIInTI
«CUJIBHY TIOJIOBUHY JIIO/ICTBA». B cyvacHiil YKpaiHi mpuBepTae yBary arpeCuBHiCTh JKiHOK, [0 CKOIOIOTh
3JI04MHY: 35% 3acy/KeHHUX 0cib JKIHOYOI cTaTi IoKapaHo Ge30cepesHbO 3a arpecBHi (HACHJIbHUIIBKI)
siounnu. Kojkaa uerBepra ocoba xKiHouol crati, KoTpa nepeGyBae y BUIPABHUX KOJIOHISIX, OCY/IKEHA 3a
HACUJIbHUIIBKI 3JT0YMHHU, KOTPI JKIHKHM 3/[IHACHIOIOTH Yepe3 TPUBaJi ciMeiiHo-moOyToBI KOHMIIKTH, a pij-
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11Ie — y 3B’3KY i3 peBHOIIAMU Il MOTUBAMU KOPHUCTi. ABTOPOM 3BEPTAETHCS yBara YNTaviB Ha Te, 10 aHAJI3
MOTHBIB BUMHEHHSI HACUJIbHUI[PKOTO arPECUBHOTO 3/I0UKMHY KIHKOIO OKA3Y€, 110 YaCTO BOHU 00YMOBJIIO-
I0TBCSI TSDKKAMHE COITAIbHUM 1 €eKOHOMIUHUM CTAHOBHIIEM KiHKM B paMKax CHCTeMU CYCIIJIBHUX Bi/[HO-
cHH. K110 paHilie He BUKJIMKAJIO CYMHIBY, 110 3aTaJIOM KiHKH 3/[IHICHIOIOTH 3I04MHN HA eMOIIisX, TO 3apa3
JKiHKa YacTillle BUKOHYE CILIAHOBAHMH, TPOJAYMaHUH il TSXKKUI 37104MH. Y CTATTi BiZIMIYA€THCS MOCTYIIO-
Ba TpaHchOpMallisi HEraTUBHOI MOBEIIHKY JKiHOK Ta 3aCBOEHHS HUMU TOTO TUILY CYCIIJIbHOI MOBEHKH,
10 paiiie 6yB XapaKTepHUM /st YOJIOBIKIB-3JI0YMHIB (BUKOPUCTAHHS HAAMIPHOI KiIBKOCTI CIMPTHUX
HAIIOIB, HAPKOTHKH, aMOPaJIbHICTh, 6€3/1yX0BHICTb TOIIO). Bucnosku. SIk 1iCyMOK HATOJIOIIYEThCS HA
[iZBUILEHH] 5KIHOUOT arpeCUBHOCTI i KPUMIHOT€HHO-HeOe3eUHUX /Iiil B MeKaX CiMelHO-1100yTOBUX KOH-
arikTiB, a TAKOK BU3HAYAETHCS, 1[0 3aTaJIOM MTPUPICT KIIBKOCTI HACHJIBCTBA, HATIPYKEHOCTI Ta KOH(JTIK-
THOCTI B Jiep:kKaBi, HACHJIbHUIIBKI 3JTOYIHN, KOTPi arpeCUBHO PeasTi3yIoThCsI JKiHKAMH, € BilJI3epPKaTeHHIM
€TUYHOTO CTaHy CYCIiIbCTBA.

KmouoBi coBa: kiHKa, 3JI0YUHEllb, XapAKTEPUCTUKA, KIHOYA 3JI0UMHHICTD, arpecist, HACHJIbHHUI[BKA
3JI0YMHHICTb.

The article was submitted 19.07.2022

The article was revised 09.08.2022
The article was accepted 30.08.2022

117



5/2022
CRIMINAL LAW

UDC 343.1
DOIT https://doi.org/10.32849/2663-5313/2022.5.17

Serhii Sabluk,

Doctor of Law, Senior Researcher, Leading Researcher, Scientific Institute of Public Law, 2a H. Kirpy
Str., Kyiv, Ukraine, postal code 03035, Sabluk _Serhii@ukr.net

ORCID: orcid.org/0000-0002-3619-0143

Sabluk, Serhii (2022). Status of scientific development of the issue of crime control under
criminal law in Ukraine from 1922 to 1960. Entrepreneurship, Economy and Law, 5, 118—123, doi:
https://doi.org/10.32849/2663-5313,/2022.5.17

STATUS OF SCIENTIFIC DEVELOPMENT
OF THE ISSUE OF CRIME CONTROL UNDER
CRIMINAL LAW IN UKRAINE FROM 1922 TO 1960

Abstract. Purpose. The purpose of the article is to study the status of scientific development of the issue
of crime control under criminal law in Ukraine in 1922-1960. Results. 1t is underlined that research in
criminology focuses on quantitative and qualitative indicators of crime. The latter are determined by
the level, structure, dynamics, coeflicient, enabling a comprehensive analysis of crime over a certain period
and in a certain territory. However, some scientists understand the status of crime solely as a quantitative
indicator of the number of crimes with a determination of the number of perpetrators in a certain territory
for a specified period. Some aspects of the criminal environment in the former USSR were examined by
scholars who studied criminal subculture and prison subculture. This topic was covered both in scientific
and in publicist works. Part of materials for the study was provided by law enforcement officers who
had experience in countering criminals, communicated with them in places of deprivation of liberty,
knew the features of the formation of subculture even in individual places of deprivation of liberty.
Understanding the trends in the criminal subculture development enables to better reveal the motivations
of its members, to identify their regional characteristics. Many people who have committed crimes have no
connection to a criminal subculture. Therefore, the approach to crime as a feature of a special “sub-cultural
community” does not fully reflect the realities of life. It is revealed that a significant part of experts in
criminology consider the status of crime not only as quantitative, but also as a qualitative characteristic
of it, determined by the level, structure, dynamics, coeflicient, enabling a comprehensive analysis of crime
over a certain period and in a certain territory. However, some scientists consider the status of crime solely
as a quantitative indicator of the number of crimes with a determination of the number of perpetrators
in a certain territory for a specified period. Conclusions. It is concluded that the strategy of the study
of crime control under criminal law in Ukraine is the integration of historical experience with modern
innovative approaches to the improvement of crime control under criminal law as a necessary condition
for increasing its effectiveness.

Key words: methods, formation, legal awareness, population, criminal acts, socialisation.

1. Introduction

Historical and legal analysis of crime con-
trol under criminal law in Ukraine in 1922-1960
requires a review of the historiographical situa-
tion in Soviet legal science in the study of crime
prevention in general, since scientific analysis
of issues related to the history, theory and meth-
odology of countering crime were either ideo-
logically dependent or played a subordinate,
auxiliary or secondary role in substantiat-
ing the official State position in this field. For
example, the first scientific steps in the study
of the process of crime control under criminal
law in Ukraine were taken by researchers, who
for some time worked in law enforcement bod-
ies and had experience and materials for gen-
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eralised conclusions. However, Soviet criminal
law theory was also involved in the creation
of artificial crime, offering from time to time
more severe sanctions “to strengthen the fight”
against it. The specificity of the study of crime
control under criminal law was determined by
the ruling party’s policy on the conduct of crim-
inological research: while during the 1920s
scientists conducted searches in this field, dur-
ing the 1930s - the first half of the 1950s, such
studios were banned and data on the number
of crimes committed were classified.

Issues that are important both in theoret-
ical and practical aspects for understanding
the crime control process were elucidated in
the works by O.M. Bandurka, Y.A. Helfand,
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L.M. Davydenko, A.I. Dolhova, A.P. Zakaliuk,
A.E Zelenskyi, O.M. Lytvak, P.P. Mykhailenko,
and V.M. Popovych. The role and importance
of the scientific heritage of Ukrainian and for-
eign scientists, their proposals and recommen-
dations on the organisation of effective crime
prevention are of high value, but it should be
noted that the problem of historical and legal
analysis of crime control under criminal law in
Ukraine in 1922-1960 has not yet been under
a comprehensive study.

That is why the purpose of the article is
to study the status of scientific development
of the issue of crime control under criminal law
in Ukraine in 1922-1960.

2. Control status of juvenile delinquency
in 1922 - 1960

In the 1920s, in order to obtain information
and analyse the dynamics of criminal manifes-
tations in the USSR, a department “Moral
statistic” was created, which was subordinate
to the Central Statistical Office. Statistical
data were received and systematised at both
the Republican and Union level. The prob-
lem of the relevant statistics remained both
the incomplete sample, due to the relatively
low level of expertise in the field, and the ten-
dency of individual officials in the regions to
report on their successful professional activity
in the field of crime control, has not been able
to find any evidence of professional success in
the area of crime control, which often led to
overestimation, related to the characterisation
of criminal manifestations in smuggling, rob-
bery attacks. For example, in 1923, on the initi-
ative of a member of the Presidium of the Mos-
cow City Council, V. Orleanskyi, a large-scale
study of arrest buildings was carried out with
a view to further scientific research, and a Cab-
inet for the study of the offender and crime
was founded. The establishment of a similar
Cabinet in Ukraine in 1924 was initiated by
employees of the Odessa provincial corrective
labour institution.

Some issues related to the spread of crime
were researched by B. Utevskyi, M. Hernet
and M. Polianskyi, who tried to characterise
the personality of the criminal in Soviet society
and determine the reasons for its criminalisation
during the 1920s. P. Mamot studied the specif-
ics of committing economic crimes in the years
of NEP, as well as identified the main problems
related to the detection of this type of crime [4].
The author noted a sharp increase in the num-
ber of economic crimes during the implemen-
tation of the new economic policy. Criticis-
ing the mismanagement that contributed to
the spread of theft, he simultaneously focused
on problems in the distribution of finished
goods, which caused a shortage of and, accord-

ingly, abuse of domestic services to the popula-
tion and the provision of goods to them.

V. Kufaiev, P. Lublinskyi, S. Kopelianska
studied the process of control of juvenile crime
and the circumstances that contributed to
involvement in criminal activity. Their research
emphasised the detrimental impact of the war
on the spread of neglect which led to so-called
street education for some children and adoles-
cents, often accompanied by the use of knives,
fights for socialisation.

Soviet researchers during the 1920s paid
a lot of attention to the analysis of criminal
and corrective labour legislation (Isaev, 1927).
This interest was due not only to the popu-
larisation of the relevant findings, but also to
the need to improve the qualification level
of the staff of the courts and law enforcement
agencies, many of them had relatively little pro-
fessional experience. At the same time, much
attention was paid to substantiating the need
to completely dismantle the legal field that
existed during the Russian Empire. As a result,
the positive experience of crime control, espe-
cially the impact of non-custodial sentences on
crime, was overlooked by researchers. Soviet
researchers avoided the experience of countering
criminality on the part of gendarmes, associating
them primarily with the “stranglers” of the rev-
olutionary movement. However, the experience
of the law enforcement bodies of the Russian
Empire in crime control could be an example in
many cases for the Bolsheviks, who primarily
preferred the power methods of counteracting
and criminalising acts, seeing more and more
threats to the existence of the Soviet State.

The collection of scientific works Hooligan-
ism and hooligans, published in 1929, covered
social and everyday conditions, which, accord-
ing to the authors, contributed to the spread
of hooliganism. The motives for the commission
of crimes by women involved in serious dis-
turbance of public order were investigated. In
addition, the most effective methods of coun-
tering the spread of hooliganism were analysed
(Anisimkov, 1998).

In the 1920s, Soviet scientists did not avoid
covering the problem of the spread of drunken-
ness, pointed to its close connection with crime.
Studies by R. Vlassak, D. Voronov, A. Hertsen-
zon, E. Deichmann, A. Rappoport, Yu. Larina,
D. Shepilov analysed some causes of the spread
of alcoholism, which were mainly associated
with the remnants of capitalism. It was believed
that drunkenness could be overcome through
comprehensive measures, from re-education to
criminal punishment. The problem of Soviet
researchers was the virtual impossibility to ana-
lyse the conditions of intoxication among judi-
cial and law enforcement officials.
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In 1969, the work Fight against crime
and offenses was published by the employees
of the Academy of Sciences of the Ukrain-
ian SSR. The book was prepared on the basis
of a study of numerous materials of prosecutors
and investigators’ judicial practice, as well as
the activities of social organisations in the field
of crime control. It studies the main areas
of prosecutors’ supervision and shows the most
effective, in the authors' opinion, forms of crime
control. The direct results of the sociologi-
cal study of juvenile delinquency in the cities
of Chernivtsi and Donetsk (Lanovenko, 1969)
are presented.

Among the Soviet researchers it is neces-
sary to mention the work Criminal-legal fight
against hooliganism by V.A. Kuznetsov, [.A. Lan-
ovenko, FEA. Lopushanskyi and V.V. Leonenko,
where, relying on sociological research, anal-
ysis of the legislation in force at that time
and its application, it was an attempt to review
the positive experience of the work of State bod-
ies and public organisations of the Ukrainian
SSR in countering the spread of hooliganism; to
determine the main areas of work to prevent its
manifestations. The book focuses on the crimi-
nological characterisation of hooliganism, anal-
ysis of the elements of the crime provided for in
article 260 of the Criminal Code of the Ukrain-
ian SSR and its separation from other crimes,
the effectiveness of the investigative and judicial
authorities in the investigation and judicial con-
sideration of cases of this category. The research-
ers identified the most typical flaws in the organ-
isation of counter-hooliganism and made some
recommendations to improve preventive work
in this area (Lopushanskyi, 1971).

Research in criminology focuses on quanti-
tative and qualitative indicators of crime. The
latter are determined by the level, structure,
dynamics, coeflicient, enabling a comprehensive
analysis of crime over a certain period and in
a certain territory. (Sokolov, 1973). However,
some scientists understand the status of crime
solely as a quantitative indicator of the num-
ber of crimes with a determination of the num-
ber of perpetrators in a certain territory for
a specified period (Karpec, 1976). For example,
the author of the work Drunkenness and crime:
History, problems (Lanovenko, Svetlov, Skibic-
kij, 1989) in the trend of anti-alcoholic propa-
ganda during the "perestroika” traced the link
between drunkenness and the spread of crime,
including among young people. The researchers
also tried to determine the relationship between
the amount of alcohol consumed by the popu-
lation and the number of crimes. Relying on
the analysis of statistical indicators, they deter-
mined the State’s measures against the spread
of drunkenness.
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A number of works by Ukrainian Diaspora
researchers have also focused on the coverage
and analysis of political decision-making mech-
anisms, including crime control (Nahaievskyi,
1994). In addition, they covered various
issues related to the spread of Bolshevik ter-
ror, analysed the legal mechanism created by
the Moscow occupier, for the forceful conquest
and retention of power in Ukraine (Kurskij,
1958). The work by I. Mazepa, which underline
the criminal essence of the Bolshevik regime,
stemming from its attitude towards political
opponents and the class approach to the inter-
pretation of crime (Mazepa, 1922), deserves
special attention.

Noteworthy are the memoirs in which
the direct participants of those events depict
the situation on the territory of Ukraine,
including characterising individual types
of crimes and giving their thoughts on their
prevalence and causes (Martynov, 1923). This
aspect of the information is also presented
regionally: regarding the events in Odessa,
Podillia, Yekaterinoslav, Kharkiv regions. The
works highlight the conditions that preceded
the adoption of the Criminal Code of 1922,
with individual judgments on how to counter-
act criminal manifestations. At the same time,
a significant part of such judgments related
to countering the so-called counter-revolu-
tionary crimes and provided detailed descrip-
tions of the “criminal” behaviour of political
opponents in the context of the spread of Red
and White Terror (Abolin, 1922).

3. Features of the marginalisation of Soviet
society in 1922-1960.

To study the crime control process from
1922 to 1960 it is important to highlight
the impact of the marginalisation of Soviet
society in the context of its de-ethnisation, as
well as the large-scale population movements
that have entailed the socialisation of individ-
uals in new conditions in a new place of work.
For example, Professor L. Shelley, an American
researcher of crime in the post-Soviet countries,
believes that the lack of unity in criminology
became particularly noticeable with the begin-
ning of globalisation in the 1990s (Dremin,
2009). Large-scale population movements
within a country, region or continent, dictated
by the need to carry out economic activities,
as well as the new “social steps” in this regard,
affected not only perceptions of the essence
of crime, methods of counteracting it and char-
acterising the personality of the offender, but
also identifying the links between the socialisa-
tion of the individual and the possibility of his
or her committing unlawful acts. In this regard,
marginality has moved beyond cultural con-
flict to be seen as a product of social mobility.
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These issues were under the focus in the works
by I. Krauss, V.Mancini, T.Wittermans, T.Shib-
utani, E. Hughes. Voluntary renunciation
of traditional society, problems of marginalised
political consciousness, exclusion of individu-
als and social groups from the system of social
relations, are reflected in the works by Western
European researchers L. Vaskovich, J. Levy-
Strenge, S. Raban, P. Rosenvallon. Problems
of marginality were also investigated by Russian
scientists A. Antonian, A. Galkin, V. Radaev,
E. Rashkovskyi, E Starykov, V. Shapynskyi.

The link between the new conditions
of socialisation of a part of Soviet society
and the dynamics of crime was highlighted
in the scientific publications, whose authors
sought to comprehend the causes and nature
of crime in the Soviet State. Many crimino-
logical studies focused on crime (Kudrjavcey,
1968), concepts of an offence and crime. In addi-
tion, during the Soviet period, much was done
to characterise the identity of the offender with
a view to developing ways of controlling crime
under criminal law (Kostenko, 1990).

With the break-up of the Soviet Union
and the creation of independent States, new
and much more critical works of both theo-
retical and practical importance for under-
standing the process of crime control were
presented. These are works by Yu.M. Antonian,
A.M. Bandurka and L.M. Davydenko, A.I. Dol-
hova, A.E. Zelinskyi, O.M. Lytvak, V.V. Lunieiev,
V.M. Popovych. It should be noted that most
of these studies were theoretical and philosoph-
ical and aimed at understanding the worldview
of the criminal world and the circumstances
that led citizens to commit crimes (Bachinin,
1999).

At the theoretical level, the scientific her-
itage of A.M. Lytvak is worth noting, because
of solid results of careful analysis of the dif-
ferent vectors of influence of State power on
the status and dynamics of crime. In his view,
the State fulfils its historic role in the protec-
tion of law and order and the crime control
by means of legislation, in particular crimi-
nal law, by punishing offenders and by means
of specific criminological prevention. However,
State authority and the laws it creates have
a criminogenic impact on society. According
to the researcher, the task of civil society is to
control the criminogenic influence of the State
to be within the law. State crime control should
be a form of social control. Non-State social
control is alternative. The harmonious relation-
ship between them is a prerequisite for keeping
crime at a relatively low level. The conclusion
of A.M. Lytvak is quite balanced, because when
State control dominates the country, there is
a danger of so-called non-criminalised crime

of the political elite. Such a statement was espe-
cially relevant for the Soviet period, when in
essence the criminal actions of some members
of the Soviet political elite, including repres-
sive activities, were considered as “successes in
the class struggle”.

Some aspects of the crime control pro-
cess were covered by scientists who studied
the activities of law enforcement bodies, Soviet
special services and their role in the develop-
ment of mass repression (Nikolskij, 2001).

The spread of crime in the NPA period
was studied by A. Myronenko and O. Benko,
M. Grinberg, B. Lytvak, T. Pryvalova, who, using
a number of modern methods of interdiscipli-
nary research, showed the influence of the Soviet
transformations on the formation of the legal
awareness of the population and, accordingly,
between criminal actions and individual aspects
of the socialisation of the population. Moreover,
researchers focused on the impact of drunken-
ness on the spread of criminal behaviour.

The works by M. Doroshko, M. Frolov
and I. Nikolaiev reveal some aspects of the forma-
tion and functioning of the Communist nomen-
clature in the 1920s-1930s with the definition
of some conditions of criminalisation of its
representatives (Doroshko, 2004). The influ-
ence of the general situation in the totalitarian
Soviet country on the formation of the person-
ality of leaders and their legal awareness has
been shown. In the post-war period this topic is
presented in the studies by Ukrainian scientists
P. Kyrydon, V. Ivanenko, V. Vasyliev and Rus-
sian researcher V. Mokhov. The latter concludes
that the scheme of power in the USSR was based
on the principles of matrix, which led to social
stratification not only in the nomenclature, but
also in the whole society, enabling to under-
stand the specificity of sentencing for the party
leadership, including in the case of committing
various types of crimes by its members.

Some aspects of the crime control process are
covered by scientists who studied the activities
of law enforcement bodies, Soviet special ser-
vices and their role in the development of mass
repression. It shows the destructive influence
of the orientation of law enforcement towards
illegal methods of investigation, instead of oper-
ational and investigative work.

The regional aspect of crime control under
criminal law is presented by the studies by
V. Faitelberg-Blank and V. Shestachenko
on the criminal world of Odessa in the early
1920s. The presentation of many little-known
facts allows to get an idea about the specifics
of the criminal world of the region and the fea-
tures of law enforcement on its territory (Fajtel-
berg-Blank, 1999). O. Mikheieva analyses
the status and dynamics of criminal crime in
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the Donbas region during the 1920s (Mikheieva,
2003) underlining the features of the criminal
offender and the analysis of criminal-legal com-
bating of crime in the region. In addition, A.Mik-
heieva studies the structure of law enforcement
bodies of the USSR during the NEP period with
determination of its effectiveness.

Some aspects of the criminal environment
in the former USSR were examined by schol-
ars who studied criminal subculture and prison
subculture. This topic was covered both in sci-
entific and in publicist works. Part of materials
for the study was provided by law enforcement
officers who had experience in countering crim-
inals, communicated with them in places of dep-
rivation of liberty, knew the features of the for-
mation of subculture even in individual places
of deprivation of liberty.

Understanding the trends in the crimi-
nal subculture development enables to bet-
ter reveal the motivations of its members,
to identify their regional characteristics.
Many people who have committed crimes
have no connection to a criminal subculture.
Therefore, the approach to crime as a feature
of a special “sub-cultural community” does
not fully reflect the realities of life (Dromin,
2006). However, the influence of this environ-

ment undoubtedly stimulates, and sometimes
encourages, the individual to commit unlaw-
ful acts.

A significant part of experts in criminology
considers the status of crime not only as quan-
titative, but also as a qualitative characteristic
of it, determined by the level, structure, dynam-
ics, coeflicient, enabling a comprehensive anal-
ysis of crime over a certain period and in a cer-
tain territory (Sokolov, 1973). However, some
scientists consider the status of crime solely as
a quantitative indicator of the number of crimes
with a determination of the number of perpetra-
tors in a certain territory for a specified period
(Karpec, 1976).

4. Conclusions

In general, the significant results of research
conducted in Ukraine on the issue of combat-
ing crime form a solid basis for determining
the strategy of a comprehensive study of crime
control under criminal law in Ukraine. Their
analysis allows concluding that the strategy
of the study of crime control under criminal law
in Ukraine is the integration of historical expe-
rience with modern innovative approaches to
the improvement of crime control under crim-
inal law as a necessary condition for increasing
its effectiveness.
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CTAH HAYROBOT'O PO3POBJEHHA ITPOBJIEMUA
KPUMIHAJIbHO-IIPABOBOT'O KOHTPO.IIO
3A 3JIOYMHHICTIO B YRPAIHI Y 1922-1960 PP.

Awnoranis. Mema. MeTo1o cTaTTi € JOCHIIKEHHSI CTaHy HAyKOBOIO PO3POOJIEHHS MPOOJeMI KPUMi-
HaJIbHO-TIPABOBOTO KOHTPOJIO 3a 3J104nHHicTIO B YKpaini y 1922—-1960 pp. Pesyavmamu. HarosonieHo,
110 IOCJT/IZKEHHS B KPUMiHOJIOTI] TIPUCBSYEH] ePeBaskHO KiJIbKICHUM Ta SIKICHUM TIOKa3HUKAM CTaHy 3J10-
ynraHOCTL. OCTaHHI BU3HAYAIOTHCS PIBHEM, CTPYKTYPOIO, IMHAMIKOIO, KOe(il[ieHTOM, 110 3a6e311e4yioTh
MO’KJIMBICTD 3/[IFICHEHHS KOMILIEKCHOTO aHasli3y 3JI0YMHHOCTI 3a eBHUIT 1epioft yacy i Ha HeBHiil TepuTo-
pii. BogHouac yacTnHa BYEHUX 111/l CTAHOM 3JIOYMHHOCTI PO3YyMiIOTh BUKJIIOUHO KiTTbKICHUI TOKA3HUK YHC-
JIa 3IOYNHIB i3 BUBHAYEHHAM KiJIbKOCTI 0Ci6, 110 iX BYMHUIIN, Ha MEBHIl TEPUTOPIT 3a OKPECTEHIH mepiof
vacy. Jlesiki aclieKTH iCHYBaHHSI 3JI0YMHHOTO cepeloBHINa Ha TepeHax koumimuboro CPCP posrusaaamics
Yy JIOCJIPKEHHSIX HAYKOBIIIB, SIKi BUBYAIIM KPUMIHAJIbHY CyOKYIBTYPY Ta CyOKYJIBTYpY B'si3nuib. LIst Tema-
THKa BUCBITIIOBATACS K Y HAYKOBUX, Tak i B MyOMIMUCTHYHNX TBOpax. YacTuHa MaTepiais /I aHai-
3y OyJia TIpe/icTaB/IeHa PalliBHUKAMU [IPABOOXOPOHHUX OPTaHiB, SIKi Maji JOCBI/ IPOTU/LIT 310UMHILSAM,
CIIIKYBAIMCS 3 HUMHU Y MiCIAX 110306aBJIEHHST BOJI, 3HAIM 0cOOMMBOCTI (OPMyBaHHs CyOKYIBTYPU HABITh
OKPEMUX MiCIlb 11030aBJIeHHs BOJIL. YCBIZIOMJIEHHSI HAIIPSIMIB PO3BUTKY 3JI0YMHHOI CyOKYJIBTYPH 103BO-
JISIE TIOTJIMOUTH PO3YMIHHS MOTUBALIIT BUMHKIB 1l IPEACTABHUKIB 13 BUBHAYEHHSIM IX PEriOHaJbHIX 0CO-
GamBocreil. Bararo Jiojieid, 110 BANHIIIM 3/I04MHY, HE TIOB'SI3aHi i3 KpUMiHAJIBHOIO CyOKyIsTypoo. Tomy
HIZIXiJ] 0 3I0YMHHOCTI SIK BIACTUBOCTI 0COOJIMBOI «CyOKYJIBTYPHOI CIILIBHOTH» He BioOpaskae MOBHICTIO
JKUTTEBI peastii. 3'sCOBaHO, 1110 3HAYHA YACTHHA NPEJACTABHUKIB KPUMIHOJIOTIT PO3IJISIAE CTaH 3J104YNH-
HOCTI He TUIbKHU SIK KIZIbKICHY, aJie i1 K SKiCHY 11 XapaKTePUCTHUKY, 110 BUSHAUYAETHCA PIBHEM, CTPYKTYPOIO,
NMHaMIKOTI0, KoeillieHTOM, K 326€3MedyioTh MOKINUBICTD 3AIHCHEHHA KOMIUIEKCHOTO aHaJli3y 3JT0YNH-
HOCTI 32 TIeBHUH TIepiof yacy i Ha TIeBHiH TepuTopii. BogHovyac yacTnHa BYEHUX i/l CTAHOM 3JIOYMHHOCTI
PO3YMIIOTh BUKJIIOYHO KiJIbKICHMI BUpPa3 YMC/Ia 3JI0YMHIB i3 BUBHAYECHHAM KiIbKOCTI 0cib, 110 iX BYMHMU-
JIM, Ha TIEBHIN TepUTOpIl 3a OKpecaeHuii nepio yacy. Bucroexu. 3po6ieHo BUCHOBOK, 1[0 CTPaTeriuyHIM
HATIPSIMKOM JIOCJTI/PKeHHST KPUMiHATBHO-TIPABOBOTO KOHTPOJIIO 32 3JI0YMHHICTIO B YKpaiHi € iHTerpaiis
ICTOPUYHOTO IOCBI/TY 13 CyYaCHUMU IHHOBALIHHUMU MiIX0aMU 10 YIOCKOHAJICHHS KPUMIHAJIbHO-TIPABO-
BOTO KOHTPOJTIO 32 3MI0YMHHICTIO K OHI€T 3 HEOOXITHNX YMOB I IBUIIIEHHS HOTO e(heKTHBHOCTI.
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FULFILMENT OF VICTIM’S RIGHT
TO COMPENSATION FOR DAMAGES
IN CRIMINAL PROCEEDINGS

Abstract. Purpose. The purpose of the article is to outline, relying on the analysis of the legislation
of Ukraine, scientific approaches and international experience, problematic aspects of the regulatory
framework for forms and procedure of compensation for damage in criminal proceedings, to identify
problematic issues arising during their enforcement and to make scientifically justified proposals aimed
at improving the mechanism for enjoying the victim’s rights to indemnity (compensation) for damage in
criminal proceedings. Results. The article considers a number of topical issues related to the legal regulatory
framework and order of compensation for damage caused to the victim as a result of a criminal offence, subject
to both criminal procedure law, and individual legal provisions of civil law. In particular, the state of art in
scientific development of this issue and reserves for further research of the topic has been evaluated; the modern
regulatory model of compensation for damage in criminal proceedings is analysed and specific problem issues,
arising in the law enforcement, are described; the existing legislative initiatives to improve the mechanisms for
ensuring the right to compensation are examined. It is underlined that the Ukrainian legislator has a rather
important and difficult task to implement an effective and efficient procedure for compensation for damage
caused to the victim as a result of a criminal offence from the State budget of Ukraine. Conclusions. 1t is
concluded that the settlement of problematic issues of indemnity (compensation) for damage to a victim
in criminal proceedings from the State Budget of Ukraine requires further scientific research and urgent
legislative reinforcement. In this regard, it is promising for the legislator to consider proposals developed
in modern doctrine that meet the needs of practice. Therefore, the establishment of a special State Fund,
identification of the sources of its formation, allocation of a separate department, responsible for the making
public policy on indemnity (compensation) for damage caused by a criminal offence from the State, should be
of paramount importance for Ukraine within the framework of the European integration processes.

Key words: victim, compensation for damage, State budget, criminal procedure, criminal offence.

1. Introduction.

Article 3 of the Constitution of Ukraine
establishes that the individual, his or her life
and health, honour and dignity, inviolabil-
ity and security are recognised in Ukraine
as the highest social value. The main duty
of the State is to affirm and ensure human rights
and freedoms. The implementation of these
and other constitutional provisions in crim-
inal proceedings is connected not only with
the need to improve the activities of investi-
gative bodies, the Prosecutor’s office, the court
and the bar, but also with the consistent imple-
mentation of the procedural rights of the parties
to the proceedings, including victims of crimi-
nal offences. If, despite all the measures taken
by the State, a criminal offence has been com-
mitted, the victim should be afforded due pro-
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cess and guarantees. By these constitutional
provisions, the State assumed the obligation to
restore the rights of victims violated by a crimi-
nal offence, including by compensation for dam-
age caused to them (Constitution of Ukraine,
1996; Draft Law of Ukraine on Compensation
to Victims of Violent Criminal Offenses, 2020).

Thus, one of the tasks of criminal pro-
ceedings is to protect individuals, society
and the State from criminal offences and to pro-
tect the rights, freedoms and legitimate inter-
ests of participants in criminal proceedings. The
concept of compensation in criminal proceed-
ings is essential for a fair trial and the protection
of violated rights.

Indeed, the review of the legislation in
force and the investigative and judicial practice
aimed at ensuring the victim’s right to success-
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ful compensation for damage caused by a crim-
inal offence enables to argue that compensation
mechanisms are not always effective. In view
of the above, it is urgent to develop and imple-
ment more effective mechanisms aimed at enjoy-
ing the victim’s right to indemnity (compensa-
tion) for damage in criminal proceedings.

Theoretical and legal issues
of compensation for damage caused by a crim-
inal offence have been doctrinally considered
in the writings by domestic scientists, such as:
Yu.P. Alenin, M.I. Hoshovskyi, S.V. Davydenko,
V.V. Kryvobok, O.V. Krykunov, O.P. Kuchyn-
ska, O.1. Nazaruk. V.T. Nor, T.I. Prysiazhniuk,
V.M. Savitskyi, LI. Tataryn, L.D. Udalova,
and others.

However, the issue of indemnity (compen-
sation) to the victim remains controversial
and requires scientific research, organisational
support and legislative regulatory mechanism.

The purpose of the article is to outline, rely-
ing on the analysis of the legislation of Ukraine,
scientific approaches and international expe-
rience, problematic aspects of the regulatory
framework for forms and procedure of indem-
nity for damage in criminal proceedings, to
identify problematic issues arising during their
enforcement and to make scientifically justified
proposals aimed at improving the mechanism for
enjoying the victim’s rights to indemnity (com-
pensation) for damage in criminal proceedings.

2. Main forms of indemnity (compensa-
tion) for damage to the victim in criminal pro-
ceedings

The reform of the law enforcement sys-
tem in Ukraine and the constant improvement
of criminal procedure law show that the vic-
tim’s right to compensation for damage caused
by a criminal offence remains one of the most
important problems. Furthermore, Article 56
of the Criminal Procedure Code (hereinafter
referred to as the CPC) establishes the right
of the victim to compensation for damage
caused by a criminal offence. A State governed
by the rule of law implies the affirmation of dem-
ocratic human and civil rights and freedoms
and the mechanisms to guarantee them. The
objectives of criminal proceedings are related
to the expansion and proper exercise of the pro-
cedural rights of victims of criminal offences, in
particular with regard to the right to compen-
sation for damage caused by a criminal offence
(Hroshevyi, Tatsii, Tumaniants, 2013; Honcha-
renko, 2013). Accordingly, current legislation
provides for the forms and procedures for com-
pensation for damages in criminal proceedings.

The analysis of article 127 of the CPC
of Ukraine provides grounds for highlighting
three forms of indemnity (compensation) for
harm to the victim in criminal proceedings.

For example, article 127, part 1, of the CPC
provides for a voluntary form of compensation
for damage, i.e., it establishes that a suspect,
accused person or any other natural or legal
person, with his or her consent, has the right
at any stage of the criminal proceedings to make
reparation to the victim, territorial community,
the State as a result of a criminal offence. Part 2
of this provision establishes the form of coer-
cion, which provides that damage caused by
a criminal offence or other socially dangerous
act may be recovered by a court decision on
the basis of the outcome of a civil action in crim-
inal proceedings. Article 128 of the CPC con-
tains certain requirements for such an action.
For example, its form and content shall meet
the requirements of civil proceedings. With
regard to the third form, compensation for
damage caused by a criminal offence is paid
from the State budget of Ukraine, according to
Article 127, part 3, of the CPC of Ukraine (Syt-
enka, Makarchuk, 2020).

In addition to the above-mentioned forms
of compensation for damage in criminal pro-
ceedings, some scholars have singled out
criminal procedural restitution. For example,
M.I. Tlepova notes that criminal procedural
restitution should be understood as a way to
restore the property of the victim by returning
to him or her things or other material objects,
directly removed from his or her lawful posses-
sion as a result of committing a criminal offence
against him or her (Tlepova, 2016).

The Civil Code of Ukraine (hereinafter
referred to as the Civil Code) also provides for
that damage caused to the person shall be com-
pensated from the State budget of Ukraine in
the cases and in the manner prescribed by law
(Art. 1177, Part 2, of the Civil Code). Accord-
ingly, property or moral damage to a person as
a result of the criminal offence is a ground for
not only criminal but also civil liability.

Therefore, the determination of the essence
and content of the structure “enjoying the vic-
tim’s right to indemnity (compensation) for
damage in criminal proceedings” requires con-
sideration of one of its forms of realisation,
noted above, namely compensation for damage,
caused by the criminal offence, from the State
budget of Ukraine in the cases and in the man-
ner prescribed by law.

Bearing in mind that the State has assumed
the obligation to guarantee human rights
and freedoms, it is understood that the State
shall remedy the effects of a criminal offence
by providing compensation in cases where
the law enforcement bodies have failed in their
functions.

In addition, article 127, part 3, of the CPC
of Ukraine provides for that the victim of a crim-
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inal offence shall be compensated from the State
budget of Ukraine in the cases and in the manner
prescribed by law, which is also due to the align-
ment of national legislation with international
legal standards. In particular, on April 8, 2005,
Ukraine signed the European Convention “On
Compensation to Victims of Violent Crimes”
of 24 November 1983 (hereinafter - the Con-
vention), in which Article 2 specifies that if
compensation for damage caused by an inten-
tional violent crime cannot be provided from
any other sources, the State shall be responsible
for this (European Convention on Compensa-
tion for Victims of Violent Crimes, 1983). At
the same time, the Declaration of Basic Princi-
ples of Justice for Victims of Crime and Abuse
of Power of 29 November 1985 states that vic-
tims of crime have the right to prompt compen-
sation for damage caused in accordance with
national legislation (Declaration of Basic Prin-
ciples of Justice for Victims of Crime and Abuse
of Power, 1985; Azarov, Pysmennyi, Khablo,
2014).

3. Promising trends in the legal regulatory
mechanism for indemnity (compensation) for
damage to the victim in criminal proceedings

The Verkhovna Rada of Ukraine has devel-
oped several draft laws aimed at improving
the mechanism of compensation for dam-
age, in particular: “On compensation to cit-
izens for material damage caused by crimes”
as of September 11, 2001, “On compensation
from the State for material damage to individ-
uals affected by crime” as of October 27, 2010,
“On compensation to victims of violent crimi-
nal offences” as of July 16, 2020 (Azarov, Pys-
mennyi, Khablo, 2014), “On Amendments to
the Code of Ukraine on Administrative Offenses
and Criminal Procedure Code of Ukraine on
assuring the mechanism of compensation to vic-
tims of violent criminal offenses” as of July 16,
2020 (Draft Law of Ukraine On Amendments
to Code of Ukraine on Administrative Offenses
and Criminal Procedure Code of Ukraine on
Assuring the Mechanism of Compensation to
Victims of Violent Criminal Offenses, 2020),
On amendments to the Budget Code of Ukraine
concerning the mechanism of financial pro-
vision for compensation to victims of violent
criminal offenses” as of July 16,2020 (Draft Law
of Ukraine On Amendments to Code of Ukraine
on Administrative Offenses and Criminal Pro-
cedure Code of Ukraine on Assuring the Mech-
anism of Compensation to Victims of Violent
Criminal Offenses, 2020). However, today this
issue remains open, and the absence of a spe-
cial law in force leads to non-compliance with
the provisions of article 127, part 3, of the Crim-
inal Code of Ukraine and article 1177, part 2,
of the Civil Code of Ukraine, as a result of which
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the courts render decisions rejecting claims
for compensation from the State of Ukraine
for damage caused by a criminal offence
(Draft Law of Ukraine On Amendments to
the Code of Ukraine on Administrative Offenses
and the Criminal Procedure Code of Ukraine
on Ensuring the Mechanism of Compensation
to Victims of Violent Criminal Offenses, 2020).

Thus, the way to enjoy the right to compen-
sation for damage caused by a criminal offence
is to bring a civil action in criminal proceedings
or to bring an action in a manner prescribed by
civil proceedings.

Our study requires to decide on the concep-
tual apparatus, because the clarification of its
content will allow to express own perspective
on the essence of the subject matter of the study.

For example, the term “compensation”
means a form of liability, giving someone some-
thing else as a recompense for the lost, spent,
destroyed, etc. In the theory of criminal pro-
cedure, it is considered appropriate (regarding
moral damage) to use the term “compensation
for damage” (from Latin compnesatio — “com-
pensation”), because it is difficult to imagine
indemnity for suffering, while compensation
for the latter is quite possible. With this in
mind, Chapter 9 of the CPC of Ukraine is
called “Indemnity (compensation) for damage
in criminal proceedings, a civil action, pay-
ment of remuneration to the accuser”, while
article 1177 of the Civil Code “Indemnity (com-
pensation) for damage to a natural person who
suffered from a criminal offence” (Khablo, Koni-
ushenko, Tsurikova, 2019).

When considering the problem of compen-
sation for damage from the State, it should also
be determined what kind of damage is subject
to compensation, since article 127 of the CPC
and article 1177 of the Civil Code does not
specify this.

Etymologically, the word “damage” means
loss, harm resulting from the commission of any
unlawful acts caused by a criminal offence.

Damage is a combination of adverse per-
sonal non-pecuniary, as well as property con-
sequences arising in the event of violation
of the subjective rights of a natural or legal per-
son. Itis a condition or ground for the obligation
to make indemnity. The category of “damage” is
closely related to civil liability issues. The civil
liability grounds, along with the unlawfulness
of the conduct (act or omission), a causal link
between the unlawful conduct and the damage
caused by the guilty person who caused damage,
necessarily distinguish the presence of property
and/or moral damage.

In the theory of criminal procedure, the con-
cepts of “damage” and “loss” are distinguished.
Damage is any impairment of the good pro-
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tected by law, so it is grouped into property
and non-pecuniary (intangible), while loss is
a monetary estimate of damage, calculated if
compensation in kind is impossible (Khablo,
Koniushenko, Tsurikova, 2019).

For example, article 55 of the CPC
of Ukraine provides for that the victim in crim-
inal proceedings may be a natural person who
has suffered moral, physical or property dam-
age caused by a criminal offence, a legal person
who has suffered property damage caused by
a criminal offence, as well as an administrator
for the issue of bonds who, under the provisions
of the Law of Ukraine “On Capital Markets
and Organised Commodity Markets” acts for
the benefit of bondholders who have suffered
property damage caused by a criminal offence.
The article specifies three types of indemnifi-
able (compensable) damage during criminal
proceedings: moral, physical and property.
However, it is significant that the victim who is
a natural person can be compensated for moral,
physical and property damage, while the victim
who is a legal entity and the administrator for
the issue of bonds shall be compensated only for
property damage caused by the criminal offence
(Hroshevyi, Tatsii, Tumaniants, 2013; Honcha-
renko, 2012).

At the same time, physical damage is
defined as a set of changes that have objectively
occurred in the human condition as a result
of a criminal offence. The components of phys-
ical damage include bodily injury, impairment
of health, physical suffering, and therefore
cannot be effectively compensated. The costs
of physical recovery are calculated in monetary
terms and relate to property damage. They esti-
mate the cost of restoring the health of the vic-
tim and, in the event of his or her death, of bur-
ying and paying for the maintenance of material
well-being and raising disabled family members
of the victim and his or her underaged chil-
dren; costs expended by the health institution
on inpatient treatment of the victim of crime
(Azarov, Pysmennyi, Khablo, 2014).

Therefore, to be recognised as a victim a nat-
ural person should have suffered any of the three
specified types of damage, although a criminal
offence usually causes several types of damage.

The legislation in force defines all
the non-pecuniary consequences with the term
“moral damage”. The content of this concept
is revealed in Resolution 4 of the Plenum
of the Supreme Court of Ukraine “On Judicial
Practice in Cases of Compensation for Moral
(Non-pecuniary) Damage” of March 31, 1995,
in which it is determined that moral damage
is non-material loss due to moral or physical
suffering or other negative phenomena caused
to a natural or legal person by unlawful acts or

omissions of other persons. Accordingly, moral
damage may consist in the humiliation of hon-
our, dignity, prestige or business reputation,
moral distress in connection with damage to
health, violation of property rights (includ-
ing intellectual), rights granted to consumers,
other civil rights, illegal stay under investiga-
tion and trial, violation of normal life ties due
to the impossibility of prolonging active pub-
lic life, violation of relations with surround-
ing people, at the occurrence of other nega-
tive consequences (Resolution of the Plenum
of the Supreme Court of Ukraine On Judicial
Practice in Cases of Compensation for Moral
(Non-pecuniary) Damage, 1995).

Non-pecuniary damage caused to a legal
person should be understood as non-pecu-
niary loss, infringement on the brand name,
trademark, production mark, disclosure
of trade secret, as well as the commission
of actions aimed at diminishing or undermin-
ing the credibility of its activities (Resolu-
tion 4 of the Plenum of the Supreme Court
of Ukraine On Amendments to the Resolution
of the Plenum of the Supreme Court of Ukraine
of March 31, 1995 "On judicial practice in
cases of compensation for moral (non-pecuni-
ary) damage", 2001).

Moreover, in the course of the study
ofthetopic, theissuearoseastowhetherthe State
should also assume the obligation to compensate
for moral damage caused by a criminal offence.
Provision of article 4 of the Convention stipu-
lates that “compensation shall cover, according
to the case under consideration, at least the fol-
lowing items: loss of earnings, medical and hos-
pitalisation expenses and funeral expenses, and,
as regards dependants, loss of maintenance”
(European Convention on Compensation for
Victims of Violent Crimes, 1983).

In this regard, Yu.Il. Azarov and D.P. Pys-
mennyi argue that the civil legislation in fact
formulate the legal basis for the right of the vic-
tim to compensation for damage from the State,
it is a question of compensation for prop-
erty damage (Civil Code, art. 1177) or dam-
age caused by injury, other harm to health or
death (Civil Code, art. 1207). According to
the authors, the State should only compensate
for property damage, which includes costs spent
on restoring the health of the victim and, in
the event of his or her death, on funeral, main-
tenance payments for disabled family members
of the victim and his or her underaged children
(Azarov, Pysmennyi, Khablo, 2014).

However, the very fact of committing
a criminal assault on the property of the victim
may entail moral damage. In addition, civil law
literature has repeatedly given examples that
any property has a certain value for its owner,

127



5/2022
CRIMINAL PROCESS

sometimes a very high non-pecuniary value,
and therefore the very loss of such property
by theft, fraud, etc. cannot but cause him or
her mental suffering. The fact that the iden-
tity of the perpetrator has not been established
can also aggravate the mental suffering, which
reduces the likelihood of the return to the owner
of his or her belongings and property. And since
the State is accountable to the individual for its
activities, affirming and ensuring human rights
and freedoms, its duty should be to compensate
for moral harm in this particular delict (Onysh-
chenko, 2017).

Property damage is property and/or mone-
tary loss caused to a legal or natural person.

Losses are wastage suffered by a person
as a result of a criminal offence in connection
with the destruction or damage of things, as
well as expenses that the person has made or
should make to recover his or her violated right;
income that a person could realistically obtain
under normal circumstances if his or her right
had not been violated.

The concept of property damage caused by
a criminal offence to the victim covers direct
damage to the person in his or her property
and money; not the proceeds of a criminal offence;
assessed expenses for the rehabilitation of the vic-
tim’s health and, in the event of his or her death,
for funeral and maintenance of material well-be-
ing and for the upbringing of disabled family
members of the victim and his or her underaged
children; costs spent by the health institution
on inpatient treatment of the victim of crime
(Khablo, Koniushenko, Tsurikova, 2019).

4. Specificities of indemnity (compensa-
tion) for damage to the victim in criminal pro-
ceedings in civil and criminal legislation

Asnoted above, article 55, part 1, of the CPC
of Ukraine provides for that a legal entity
and an administrator for the issue of bonds,
who, under the provisions of the Law of Ukraine
“On Capital Markets and Organised Commod-
ity Markets”, acts in the interests of bond-
holders, may also be the victim. Accordingly,
the criminal offence may cause direct damage
in terms of property and money to the victim,
who is a legal person and the administrator for
the issue of bonds.

Article 1177 of the Civil Code provides
for indemnity (compensation) for damage to
a natural person who has suffered a criminal
offence. According to part 1 of this article, as
a general rule, damage caused to a natural per-
son by a criminal offence shall be compensated
as prescribed by law. Furthermore, Article 1177,
part 2, of the Civil Code contains a rule, which
similar to part 2 of Article 127 of the CPC
of Ukraine, determines that the damage caused
to the victim as a result of a criminal offence
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shall be compensated from the State Budget
of Ukraine in the cases and in the manner pre-
scribed by law (Civil Code of Ukraine, 2003).

We advocate M.P. Tkach’s perspective that
the provisions of the articles of the Civil Code,
which determine the grounds for compensa-
tion for damage caused by a criminal offence,
have blanket dispositions and provide for that
the conditions and procedures for compensa-
tion by the State are determined by a special
law, which does not currently exist. The trend
of law application to refuse to satisfy such
claims, due to the absence of special law and real
mechanisms of compensation for damage, these
provisions have no practical implementation
(Onyshchenko, 2017).

The focus should also be on the issue
of determining the amount of property dam-
age that should be compensated. For example,
according to statistics, the amount of damage
caused by a criminal offence, which remains
unrecovered, is considerable. The problem is
that the State assumed an obligation to indem-
nify, but could not actually do so. In our view,
in order to give effect to the victim’s right to
indemnity, the provisions of the Convention,
under which compensation may be reduced or
refused on account of the applicant's financial
situation (art. 7), on account of the victim's or
the applicant's conduct before, during or after
the crime, or in relation to the injury (art. 8,
part 1), on account of the victim's or the appli-
cant's involvement in organised crime or his
or her membership of an organisation which
engages in crimes of violence (art. 8, para. 2);
if an award or a full award would be contrary
to a sense of justice or to public policy (art. 8,
para. 3). In addition, article 5 of the Conven-
tion specifies that, the compensation scheme
may, if necessary, set for an upper limit above
which and a minimum threshold below which
such compensation shall not be granted (Euro-
pean Convention on Compensation for Victims
of Violent Crimes, 1983; Azarov, Pysmennyi,
Khablo, 2014).

The conditions and grounds for indemnity
(compensation) for damage caused to the vic-
tim from the State should include: the entry
into the Unified Register of Pre-trial Investi-
gations of information on the criminal offence
committed; the presence of the victim (a per-
son’s application declaring that a criminal
offence has been committed against him or her
or declaring that he or she has been prosecuted
as a victim, provided that there is no decision
denying him or her recognition as a victim);
determination of the amount of damage caused
by a criminal offence.

According to the study by V. V. Vasyliey,
if the law modifies, limits or extends the range
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of conditions necessary to compensate for
the damage caused, then these are special con-
ditions of compensation, based on the rules on
general delict. Such special conditions are: dam-
age (property, physical, moral, suffered by a nat-
ural person, members of his or her family or his
or her close relatives); damage as a consequence
of a criminal offence; non-identified perpetrator
of a criminal offence (it is obvious that this con-
dition includes the declaration of the perpetra-
tor of a criminal offence as wanted, etc.); the per-
petrator of a criminal offence must be insolvent
(Civil Code, arts. 1177, 1207) (Vasyliev, 2016).

During the investigation of criminal offences,
there may be cases which preclude full compen-
sation for damage caused by a criminal offence
to the victim. For example, declaring the per-
petrator of a criminal offence wanted or termi-
nating the pre-trial investigation on the basis
of an amnesty, etc. In such a case, the latter two
conditions should be replaced by one, more uni-
versal, providing for any cases that preclude
compensation for damage caused by a valid
offender and where the State has an obligation
to compensate for damage (property, moral)
caused by a criminal offence (Vasyliev, 2016).

Currently, it is topical whether compensa-
tion for damage caused to Ukrainian citizens in
the area of the Joint Forces Operation (herein-
after referred to as the JFO). Hundreds of thou-
sands of people in the east of Ukraine since 2014
have experienced terrible moral, physical suffer-
ing, lost their loved ones and left homeless, lost
their property there. There is an urgent need for
the State to protect their constitutional rights
and to establish an effective mechanism for rec-
ompense (Stiebieliev, 2016).

However, the absence of a unified legal
approach to this important issue makes impos-
sible the right of Ukrainian citizens to compen-
sation for the damage caused to them in the area
of the JFO. In this case, some lawyers argue
that damages for destroyed real estate should be
based on Article 19 of the Law of Ukraine “On
Combating Terrorism”, which specifies that
compensation for damage caused to citizens
by a terrorist act, is carried out from the State
Budget, as prescribed by law, and with subse-
quent recovery of the amount of this compen-
sation from persons who have caused damage
in the manner established by law, the other - on
the basis of Article 1177 of the Civil Code as
damage to a natural person injured by a crimi-
nal offence.

In sporadic cases, the plaintiff’s action on
compensation for damage was initially refused
by the court of first instance, while the Court
of Appeal issued a new decision on compensation
from the State budget of Ukraine to the plaintiff
for the damage caused by the terrorist act, for

the damaged apartment in the amount of UAH
363,789.40. The Court of Appeal based this deci-
sion on the provisions of Article 19 of the Law
of Ukraine "On Fight against Terrorism" (Stie-
bieliev, 2016).

Definitely, the fact that the property
of Ukrainian citizens has been destroyed or
damaged in the area of the JFO is the case when
the State assumes the obligation to compen-
sate the victim of a criminal offence. There-
fore, in our view, the process of compensa-
tion for damage caused to Ukrainian citizens
in the area of the JFO should not take place
within the framework of criminal proceedings,
but in accordance with Article 19 of the Law
of Ukraine "On Fight against Terrorism".

Therefore, article 1177, part 2, of the Civil
Code and article 127, part 3, of the Criminal
Code of Ukraine stipulate that the law must
establish cases in which the State assumes
the obligation to compensate damage to the vic-
tim of a criminal offence.

In the context of the study, the focus
should also be on the certainty of terms during
which the victim is entitled to reparation from
the State. For example, article 6 of the Con-
vention states that the compensation scheme
may specify a period within which any appli-
cation for compensation must be made (Euro-
pean Convention on Compensation for Victims
of Violent Crimes, 1983). The need for time
limits arises because, in order to make compen-
sation from the State such as not to identify
the perpetrator of a criminal offence, the pre-
trial investigation bodies must have a certain
time, after which it can be said that the person
in fact could not be identified. It is therefore
reasonable to stipulate that the right to com-
pensation of the victim arises six months after
the damage was caused by the criminal offence,
provided that during this period the perpetra-
tors of the criminal offence, or their location
could not be identified.

Moreover, the result of the victim’s right
to compensation for damage from the State
and its amount must be determined by a court,
taking into account the specific circumstances
of the case (nature and extent of the damage suf-
fered by the citizen, his or her financial situation
and the composition of the family), etc.

The promulgation of the above provisions
requires addressing the issue of sources of fund-
ing. In this case, international experience should
be studied and applied. The procedure for com-
pensation to victims in criminal proceedings
from the State is provided in many countries
of the world, including the United States, Ger-
many, the United Kingdom, France, Poland,
Austria, the Netherlands, the Czech Republic,
Belgium, Spain, etc.
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In the United Kingdom, for example,
a British Parliament commission, which con-
ducted a comparative study of the issue, con-
sidered that a system of compensations for
damages to the victims of crime from the State
is the best, as it defines a wide range of offences,
victims thereof receive monetary compensation
and substantial cash payments are established
(Smirnov, 2007).

Persons who have suffered damage as aresult
of one or more serious crimes and have the right
to compensation from the State; the damage
caused by the crimes that led to the arrest
of the suspect shall be compensated; compensa-
tion shall be paid to the victim in cases where
any damage has been caused.

In addition, the United Kingdom has
the Criminal Injuries Compensation Authority.
It administers a special fund set up to compen-
sate victims of crimes for even minor damage
not covered by approved general rates.

In Germany, compensations from the State
are provided for victims of deliberate violence,
including acts of sexual violence. The exist-
ence of physical or mental harm as a result
of an assault is a prerequisite for obtaining com-
pensation (Karpenko, 2018).

Payments are made regardless of the vic-
tim’s application to the law enforcement agency
and regardless of the conclusion of the pre-trial
investigation, because the very fact of com-
mencement of proceedings suffices. Several lev-
els of consequences have been defined accord-
ing to the degree of injury suffered from violent

criminal offences. Compensation for moral
damage to a victim of a violent criminal offence
is possible in Germany only by court order. In
addition, the victim does not indicate its amount
in the application. The court determines this. As
a rule, such amounts are not significant (Draft
Law of Ukraine on Compensation to Vic-
tims of Violent Criminal Offenses, 2020). The
right to compensation from the State exists as
an integral part of the social right to compensa-
tion, independent of any claim by the victim for
compensation from the offender.

The Ukrainian legislator has a rather impor-
tant and difficult task to implement an effective
and efficient procedure for compensation for
damage caused to the victim as a result of a crim-
inal offence from the State budget of Ukraine.

5. Conclusions

The settlement of problematic issues
of indemnity (compensation) for damage to
a victim in criminal proceedings from the State
Budget of Ukraine requires further scientific
research and urgent legislative reinforcement.
In this regard, it is promising for the legislator
to consider proposals developed in modern doc-
trine that meet the needs of practice. Therefore,
the establishment of a special State Fund, iden-
tification of the sources of its formation, alloca-
tion of a separate department, responsible for
the making public policy on indemnity (com-
pensation) for damage caused by a criminal
offence from the State, should be of paramount
importance for Ukraine within the framework
of the European integration processes.
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PEAJIISAIIA ITPABA ITOTEPIIIVIOTO HA BITIIKOAYBAHHA
(KOMIIEHCAIIIIO) IIKOAW Y KPUMIHAJIbBHOMY ITPOBA/IZKEHHI

Anoraiis. Mema. MeTta cTaTTi moJisira€ B TOMY, 1100 Ha OCHOBI aHaJTi3y 3aKOHOZABCTBA YKPATHH, Hay-
KOBMX I/XO/IB Ta MiZKHAPOHOTO JOCBI/Ly OKPECIUTH TIPOOIEMHI aCIeKTH HOPMATUBHOTO PEryJIoBaHHS
(hopM Ta TIOPSAAKY BiAMIKOAYBAHHS IMKOAKM Y KPUMIHAJIBHOMY MPOBAKEHHI, BUSBUTH MPOOIEMHI TUTaH-
HI, IKi BUHUKAIOTB TTi/{ 4ac IX MpaBo3acTOCYBaHHs, Ta 3aMPOIOHYBAaTH HAYKOBO OOTPYHTOBaHI TIPOIO3HIILii,
CTIPSIMOBaHI Ha YZIOCKOHATEHHS MeXaHi3My peasisallii mpaB MOTEPIIIOTo Ha BiAIIKOAYBAHHS (KOMIIEH-
cailio) KON y KPUMiHAILHOMY 1IPOBa/KeHHI. Pe3yavmamu. Po3rissHyTo HUSKY aKTyaJbHUX ITUTaHb,
1110 CTOCYIOTBCSI TIPABOBOTO PETYJIIOBAHHS Ta PErJIaMEeHTY BiJIIIKOLyBaHHS IKO/IM, 3aBAHOI IIOTEPIIIOMY
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BHACJII/IOK KPUMIHAJILHOTO MPABOMOPYIIIEHH S, SIKA O/[HOYACHO 1epe0yBa€e y SIK IIIONUHI KPUMIHAIBHOTO
IIPOIIECYAJTBHOTO 3aKOHO/IABCTBA, TaK I OKPeMUX IPABOBHX HOPM IIMBIJIBHOTO 3aKOHY. 30KpeMa, OlliHe-
HO CyYacHHMil CTaH HAyKOBOI PO3POOKH IbOTO TTHTAHHS TA PE3EPBHU JIUIs MOAATBIIOTO JOCIKEHHS [PO-
6JIeMaTUK; [IPOAHATI30BAHO CYYaCHY HOPMATUBHY MOJIENb BiIIKOIYBAHHS MIKOAM ¥ KPUMIHAILHOMY
[POBA/UKEHH] Ta 0XapaKTEPH30BAHO OKPeMi TTPOOJIEMHI MTUTaHH, 110 BUHIKAIOTH y PABO3aCTOCYBAHHI;
JOCJIJIKEHO ICHYIOUI ChOTO/HI 3aKOHOJABYI IHILIATUBU W00 MOKPAIIEHHSI MeXaHi3MiB 3a0e3IeueHHs!
IpaBa Ha BiJMIKOAYBaHHA IMKoau. Haromomeno, 1o mepes yKpaiHCbKUM 3aKOHOJABIIEM CTOITH JIOBOJI
BaKJIBE Ta CKJIQHE 3aBAHHS IMI0/I0 3aITPOBA/KEHHS e(heKTHBHOI Ta IIEBOI POy P BiIIIIKOLyBaH-
HSI IIIKO/IX, 3aB/IaHOI TTOTEPITIOMY BHACJI/IOK KPUMIHATIBHOTO IIPABOIIOPYIIEHHS 32 PaXyHOK /lep:kaBHOro
Grokery Ykpainu. Bucnosexu. 3po6iieHO BICHOBOK, 110 YPETYJIIOBAHHS IPOOIEMHIX MTHTAHD BilIIKO-
JlyBaiHs (KOMIIEHCAILii) MIKO/M MOTEPHJIOMY Y KPUMIHAJIBHOMY ITPOBA/UKEHHI 32 paxyHok Jlep:xaBHOro
Gropkery YKpainu morpeGye MOJaJIbIIoro sik HAYKOBOTO JOCI/IKEHHSI, TAK | HATAJIbHOTO 3aKOHOABUOr0
3aKpiTuIeHHst. Y 3B'SI3KY i3 UM TIEPCIIEKTUBHUM € BPAaXyBaHHs 3aKOHO/IABIIEM TIPOMO3UILiii, STKi HATTPaI[bo-
BaHi B cyyacHiii JOKTPUHI 3 ypaxyBaHHAM M0Tpel npakThku. Tomy mepiuioueprose sHadeHHs i YKpaiHu
B MEKaX €BPOIHTETPaIiifiHIX TPOIECiB MA€ CTaTH CTBOPEHH cretiambioro epskasroro Dommy, BusmHa-
YeHHs JKepest 1oTo opMYBaHHS, BUILJIEHHST OKPEMOTO Bi/[OMCTBA, Bi/IIIOBIIA/ILHOTO 32 peasizalliio Jep-
JKaBHOI MostiTHKK y cdepi BiAmKoayBanHs (KoMIIeHcallii) KoM, 3aBlaioi KPUMiHAJIbHUM ITPABOIIOPY-
MICHHAM 32 PaXyHOK JIepP/KaBU.

KirouoBi ciioBa: motepiisinii, BifiKOXYBAHHS MIKOHM, JePKaBHUIT GIOJUKeT, KPUMIiHAIBHIN MPOILeC,
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INVESTIGATIVE EXPERIMENT DURING
INVESTIGATION OF CRIMINAL OFFENSES
COMMITTED BY UNDERAGE PERSONS

Abstract. Purpose. The purpose of the article is to highlight the features of conducting an investigative
experiment involving underage personsin criminal proceedings for criminal offences and to form appropriate
scientific provisions and practical recommendations. Results. It is underlined that an investigative
experiment involving underage persons, as special participants in criminal proceedings, requires considering
their procedural status, age, mental development, psychological state, and, accordingly, the application
of specially designed organisational measures and tactics that meet the requirements of admissibility
and are based on psychology. It should be considered that the organisational and tactical actions at all
phases of the investigative experiment will depend on whether an investigative (search) action will be
carried out in the form of on-site evidence verification or the actual investigative experiment as a system
of experiments, examinations. In preparation for the investigative experiment, considerable attention is
paid to the study of the personality of an underage person. The fullest possible information about a child
is important for establishing rapport and choosing the right tactics for dealing with an underage person.
According to empirical data, in the course of an investigative experiment in the investigation of criminal
offences committed by underage persons, they most frequently examine: the possibility of the existence
of certain events in the past, processes, phenomena; possibility for the participant of the investigative
experiment to perceive a certain event, phenomenon, process, object; possibility of carrying out
determined actions in certain conditions; establishment of certain circumstances of the event of criminal
offence. Conclusions. In order to improve the effectiveness of the investigative experiment involving
underage persons in the investigation of criminal offences, a number of recommendations are proposed:
the investigation experiment should take place on the site, under conditions and environment in which
a criminal offence or the most similar event has occurred; the location of the investigative experiment
should be checked beforehand in order to ensure the safety of participants in criminal proceedings, to create
an environment as close as possible to the one in which the event occurred; the same or as close as possible
to the objects, means and instruments used to commit the criminal offence or their mock-ups should be
built up; a thorough and repeated reproduction of experimental actions, detailed verification of evidence
with reference to the environment; provision of psychological comfort conditions for the juvenile involved
in the conduct of this investigative (search) action.

Key words: investigative experiment, criminal proceeding, criminal offense, inquiry officer, tactical
technique, rapport.

1. Introduction

Among the investigative (search) actions
during the investigation of criminal offences,
in particular, criminal offences committed by
underage persons, the investigative experiment
is important.

According to the Prosecutor General’s
Office, 100,707 criminal offences were recorded
in 2021, 51.954 persons were notified of the sus-
picion and 49.751 criminal proceedings were
sent to court. Of these, 916 criminal pro-

© A. Kashpur, 2022

ceedings with an indictment were related to
criminal offences committed by underage per-
sons or with their participation (Official site
of the Prosecutor General’s Office of Ukraine,
2021). The number of criminal offences com-
mitted is alarming. In addition, only in respect
of less than half of the reported criminal offences,
the indictment files are sent to the court. Sta-
tistical indicators on the involvement of juve-
niles in criminal offences are threatening, which
requires an effective response: detection of facts
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of illegal activities, investigation of criminal
manifestations and implementation of compre-
hensive preventive activities. The achievement
of the objectives of criminal proceedings is facil-
itated by the effective conduct of investigative
(search) actions.

An investigative experiment involving
underage persons, as special participants in
criminal proceedings, requires considering their
procedural status, age, mental development,
psychological state, and, accordingly, the appli-
cation of specially designed organisational
measures and tactics that meet the requirements
of admissibility and are based on psychology.

The problems of an investigative experiment
involving underage persons in criminal proceed-
ings were revealed in the scientific works by
V.A. Konovalova, L.D. Udalova, Yu.M. Chor-
nous, and V.Yu. Shepitka. However, an investi-
gative experiment involving underage persons
during the investigation of criminal offences
has some specificities related to legal regula-
tory mechanism, organisational actions, tactics,
and psychological characteristics. These impor-
tant issues should be addressed in the article.

According to article 3, para. 12, of the CPC
of Ukraine, an underage person is a minor
and alsoachild aged between fourteen and eight-
een (Criminal Procedure Code of Ukraine,
2012). An underage person is a special partici-
pant in criminal proceedings.

Article 240 of the CPC regulates the con-
duct of an investigative experiment. In particu-
lar, article 240, para. 1, of the CPC provides for
that in order to check and clarify importance
for establishing circumstances of criminal
offence, the investigator or public prosecutor
may conduct an investigative experiment by
reconstructing behaviour, situation, circum-
stances of a certain event, and conducting
required experiments or tests. The specifici-
ties of an investigative experiment involving
underage persons derive from the content
of article 227 of the CPC and concern the partic-
ipation of a legal representative, a teacher, a psy-
chologist, or a doctor in investigative (search)
actions involving a minor or an underage per-
son. Separately, the specific features of inves-
tigative (search) actions involving underage
persons are regulated only with respect to inter-
rogation (art. 226, CPC).

In addition, an investigative experiment in
the system of investigative (search) actions is
of importance in criminal proceedings, because
it allows effectively verifying both the testimony
and actions of the actors involved in its com-
mission. However, the potential of the relevant
investigative (search) action is insufliciently
realised, and only 26.1% of the 230 files of crim-
inal proceedings relating to criminal offences
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committed by underage persons have been
examined using an investigative experiment.
This circumstance also influenced the choice
of the topic of the scientific article in order to
provide both theoretical knowledge and practi-
cal recommendations.

The purpose of the article is to highlight
the features of conducting an investigative
experiment involving underage persons in crim-
inal proceedings for criminal offences and to
form appropriate scientific provisions and prac-
tical recommendations.

2. General principles of the investigative
experiment’s organisation and conduct

An investigative experiment in scientific
and educational-methodical literature is consid-
ered as a method of cognition; an investigative
(search) action; a tactic; a stage of the method-
ology of expert research.

An investigative (search) action, such as
an investigative experiment with underage per-
sons in the investigation of criminal offences, is
carried out according to the stages as follows:
preparatory, working, final.

During preparation for an investigative
experiment involving an underage person, it is
important to draw up a plan for the conduct
of an investigative (search) action. It can be
both oral and written. Written one is advisable
in complex investigative situations where sev-
eral underage persons are involved, or partici-
pants in the investigative (search) action have
a negative attitude to law enforcement officers,
or several circumstances in criminal proceed-
ings should be checked simultaneously through
complex experimental actions, etc.

In any case, the plan of the investiga-
tive experiment should cover: the purpose
and objectives of the investigative (search)
action; the place and time of its conduct;
a certain number of participants; the techni-
cal means used. At the stage of preparation, it
is necessary to study legal regulations guiding
practical activities, materials of criminal pro-
ceedings, educational and methodical sources.
The option is also developed if the investigative
situation is unpredictable requiring a response
to ensure the rule of law, the rights and freedoms
of citizens (for example, an attempt to escape
by the suspect, aggressive behaviour of par-
ticipants, destruction of physical evidence on
the scene).

Before planning an investigative experiment
involving an underage person, it is mandatory to
conduct an interrogation on the circumstances
of criminal proceedings, which is planned to be
checked. Other investigative (search) actions
may be carried out (examination, simultaneous
interrogation of two or more persons already
interrogated, search, forensic examination) in
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order to more fully outline the subject matter
of the future investigative experiment.

The inquiry officer personally, as well as
other participants involved, in particular, a spe-
cialist, should be familiarised beforehand with
the place of the future conduct of the investiga-
tive experiment. The purpose of this measure is
to: a) visually familiarise oneself with the place
where the investigative (search) action to be
carried out; and to ascertain whether the infor-
mation obtained during the interrogation cor-
responds to the objective situation; to decide
on the need for reconstruction to bring the real
situation closer to the situation that occurred
during the criminal process; b) to clarify, if nec-
essary, from the person, whose testimony will be
checked as to the inconsistency of the situation
at the scene with his or her testimony; ¢) to plan
measures that should ensure the best option
of investigative (search) action: to exclude
the possibility of the suspect’s escape; to
prevent access to the place of investigation
(search) of actions of (Piaskovskyi, Chornous,
Ishchenko, 2015).

At the stage of preparation, the range
of participants in the conduct of investigative
(search) action should be determined. First,
it is an underage person, whose testimony
and actions will be checked. It is necessary to
examine his or her personality with a view to
implementing tactics of rapport. Moreover, as
Yu.M. Chornous argues that the establishment
of rapport is a separate task that occurs during
the investigation (search), other procedural
actions, and is achieved using a system of tac-
tics (tactical combinations) of psychological
impact. A prerequisite for the establishment
of rapport is a comprehensive study of the per-
sonality involved in such action, including
psychological study, as well as an analysis
of the situation prevailing in criminal proceed-
ings (Chornous, 2020).

The study of the personality of a juvenile
offender is a mandatory task of the inquiry
officer during criminal proceedings. Thus,
the inquiry officer shall precisely estab-
lish the age of the minor (date, month, year
of birth), the state of health and the general
development of the underage person. In case
of mental retardation, psychological or psy-
chiatric problems, it should also be established
whether the underage person could have
been fully aware of the significance of his or
her actions and to what extent he or she was
able to control them; an exhaustive descrip-
tion of the underage person shall be provided.
However, in order to have the fullest possible
understanding of the identity of the juvenile
offender and to ascertain the causes and condi-
tions that led to the commission of the criminal

offence, such information is insufficient. Data
should be obtained on the child’s family rela-
tions, activities and hobbies, attitudes towards
education or work, domestic behaviour, past
offences and other data that are positive or neg-
ative for the juvenile. Such data is important for
establishing rapport, choosing the right tactics
for dealing with underage persons during any
procedural measures, investigative (search)
actions, including investigative experiment.

According to article 227 of the CPC, manda-
tory participants in an investigative experiment
involving a underage person are a legal repre-
sentative, a teacher or psychologist, and a medi-
cal practitioner, if necessary.

In addition, law enforcement officers,
namely an operative officer, a juvenile pre-
vention inspector, a criminalist inspec-
tor of the National Police of Ukraine, may
be involved in the investigative experi-
ment. In order to apply expertise in com-
plex cases, the assistance of experts may be
needed, in particular, the Expert Service
of the MIA of Ukraine. In order to protect
the rights and freedoms of underage persons,
a defence counsel and a legal representative
of the individual are involved. For tactical
reasons, the suspect, victim, witness, defence
counsel or representative (CPC, art. 240, paras.
2, 3) may also be involved in this investigative
(search) action. In such circumstances, con-
sideration should be given to the general rule
that the participation of the suspect, the vic-
tim and the witness in the investigation exper-
iment is necessary when: without them, it is
impossible to conduct investigate activities, in
particular whether the person has professional
or other skills; without them, it is impossible
to reproduce the environment and conditions
necessary for the conduct of experiments; they
are involved in the investigative experiment for
tactical reasons (Kotiuk, 2013, pp. 130—135).

According to article 223, para. 5, of the CPC
of Ukraine, the mandatory participants in
the investigative experiment are attesting wit-
nesses. Their number depends on the type, pur-
pose and objectives of the experiment. Consid-
ering the specifics of the investigative (search)
action (verification may take place outside
the locality, require considerable time; veri-
fication of the testimony of several people),
the investigator must take measures in advance
for their selection and involvement. Attesting
witnesses should not be persons with mental or
physical defects (poor eyesight, hearing) (Pias-
kovskyi, Chornous, Ishchenko, 2015).

If an investigation experiment is conducted
on multiple episodes of the same type or if
the testimony of several suspects is verified dur-
ing the investigation of a single criminal offence,
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new persons acting as attesting witnesses should
be involved for each experiment.

In some cases, a cynologist with a search
dog should be involved in the investigation
experiment; technicians should be involved to
perform certain physical work (for example,
digging, restoring part of the structure). Tech-
nical means can also be used for these and other
tasks. For example, these are the means of fixa-
tion, technical-forensic means, means for repro-
duction of the situation and events of the crime.
Care should also be taken to transport the juve-
nile suspect, other participants in the investiga-
tive (search) action to the place of the investiga-
tive experiment, especially if it is a public place,
street, park, territory outside the locality, etc.

The investigative experiment provides
an opportunity to verify the factual data
obtained from the interrogation of victims,
suspects, witnesses, presentation for identifica-
tion, examination of the scene of the incident
and other investigative (search) actions. The
investigator receives new data confirming or
refuting previously obtained information.

V.0. Konovalova argues that the necessity
of the investigative experiment in a particular
case should be convinced beforehand. To do
this, one should analyse the possibility of: ver-
ifying the version; attracting certain persons to
the experiment; reproducing the atmosphere
necessary for the experiment; the admissibil-
ity of the experiment in terms of procedural
and moral requirements (Konovalova, 1976,
pp- 10—16).

3. Organisational and tactical features in
the investigation of criminal offences commit-
ted by underage persons

It should be considered that the organ-
isational and tactical actions at all phases
of the investigative experiment will depend on
whether an investigative (search) action will be
carried out in the form of on-site evidence ver-
ification or the actual investigative experiment
as a system of experiments, examinations.

After all, the more measures to reproduce,
model and reconstruct the situation of a crim-
inal offence, the more efforts the investigator
should make, the greater the opportunities for
the use of special knowledge should be used.

According to P. P. Ishchenko, the help of spe-
cialists is required in the following cases: when
choosing the best type of experiment to perform
a specific task; when planning the experiment
in accordance with the optimal tactics of its
conduct and using scientific-technical means
and methods; when selecting objects, items to
be used in the experiment; creation of special
conditions for the experiment; reproduction
of the situation and circumstances of the event
for conducting experiments; the conduct
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of experimental actions proper in order to
ensure their technical and methodical correct-
ness; the fixation of the conduct and the results
of the experiment with the help of photography
and video recording; correct record of the con-
duct and results of the experiment in the inves-
tigation protocol; evaluation of the results
of the experiment (Ishchenko, 1990).

Experimental actions carried out as part
of the investigation experiment are grouped
into: 1) actions related to reproduction
of actions; 2) actions consisting in recon-
struction of the situation and circumstances
of a crime (Husachenko, 2015, pp. 36-37).

The first group of experimental actions
include actions taken to: a) establish the pos-
sibility of perceiving any phenomenon, fact,
checking the available data and assumptions
about the possibility of hearing or observing
a phenomenon human being, item in certain
conditions; b) establish the ability to perform
certain actions in a time-bound setting (evi-
dence of professional or criminal skills, expe-
rience); c) establish the possibility and time
of overcoming certain distances with or with-
out vehicles (car, bicycle, motorcycle, motor
boat).

The experimental actions of the second
group, related to reconstruction, include actions
taken to: a) clarify the mechanism of the event
in general and in detail; b) confirm (refute)
the possibility of the existence of a certain phe-
nomenon; ¢) establish the mechanism for mak-
ing traces.

The role of a specialist during experimental
actions, providing consultations to the inquiry
officer on their necessity or, conversely, expe-
diency, is important. For example, if in the pro-
cess of reproduction it is necessary to carry out
experimental actions to establish the possibility
of perceiving any fact (to see something, to hear
the voice, the sound of a shot), the specialist can
focus the investigator’s attention on the need
to conduct an experiment in conditions as close
as possible to those in which the event being
investigated took place (at the same time of day,
with the appropriate state of the road surface)
(Husachenko, 2015, p. 38).

The inquiry officer may involve one or more
specialists from one or different fields of knowl-
edge in the investigative experiment.

The specialist helps the investigator at all
stages of the investigation experiment, namely:
a) to determine the main aspects and identify
health hazards during its conduct; b) to repro-
duce the situation and conditions of conduct-
ing experiments, which should correspond
as much as possible to this event; ¢) to make
a plan, organise experiments and control them;
d) to select analogues or assist in making models
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and moulages, tools and items used in the crime;
e) to evaluate the results obtained (Kovalenko,
2007).

The assistance of a specialist in an investi-
gation experiment involving underage persons
contributes to the effectiveness of this investi-
gative (search) action and, according to data
from the criminal proceedings studied, such
assistance was used in 90% of cases. According
to empirical materials, a specialist in the inves-
tigation experiment was involved for the pur-
pose of: video recording of the investigative
(search) action; reproduction, reconstruction
of the crime scene and its individual elements;
determining the procedure for conducting
individual experiments and tests; advising
the investigator on the preparation, direct con-
duct and recording of the course and results
of the investigative experiment, etc.

The working stage is the stage of direct
investigation experiment, which can be called
the key, because it is at this stage that the ver-
ification, clarification and final ascertainment
of the circumstances of criminal misconduct
takes place.

The investigative experiment consists
of special experiments or tests to obtain new
evidence and to verify existing evidence, as
well as to verify the story about the possibility
of facts, events or phenomena, carried out in
the most approximate conditions (Chernetskyi,
2008, pp. 172-177).

The working stage of the investigative exper-
iment begins with an explanation of the partic-
ipants’ rights and duties by the inquiry officer.
Moreover, the inquiry officer shall explain to
the participants the purpose and procedure
of the experimental actions.

According to empirical data, in the course
of an investigative experiment in the investiga-
tion of criminal offences committed by under-
age persons, they most frequently examine:

1) the possibility of the existence of certain
events in the past, processes, phenomena;

2) the possibility for the participant
of the investigative experiment to perceive
a certain event, phenomenon, process, object;

3) the possibility of carrying out determined
actions in certain conditions, including verifica-
tion of personal skills;

4) establishment of certain circumstances
of the event of criminal offence.

The study of theoretical (Kovbasa, 2011)
and practical sources showed that in criminal
proceedings for criminal offences committed by
underage persons, the key objectives were:

- to verify and clarify factual data obtained
from the results of individual investigative
(search) actions;

- to obtain new evidence;

- to identify and resolve contradictions in
the testimony of suspects, accused persons, wit-
nesses and victims;

- to identify the causes and conditions that
have contributed to or prevented the commis-
sion of a criminal offence, etc.;

- to identify the causes and conditions that
have contributed to or prevented the commis-
sion of a criminal offence, etc.

A form of the investigative experiment
is verification of testimony at the scene. It
involves the use of a specific method of obtain-
ing information to identify and clarify data not
available to other procedural forms of evidence.
This method consists in comparing the evidence
of a specific criminal offence related to a par-
ticular place with the factual situation at that
place shown to the inquiry officer by the per-
son who testified. This method is a variation
of the method of comparison, and the latter is
the basis for verification investigative (search)
actions. The comparison process involves three
interrelated elements - narration, demonstra-
tion and review. The person whose testimony is
verified recounts the events that have occurred
at a particular place and the circumstances that
are closely related to them. In order to clarify
matters, the inquiry officer may ask questions
and, with his permission, other participants in
the investigative (search) action may do so. The
story of the person at the crime scene is accom-
panied by a demonstration of individual actions
not of interest to investigation, as well as indi-
vidual objects, landmarks belonging to the gen-
eral complex of this environment (Nehrebet-
skyi, 2016, pp. 177-181).

4. Conclusions

In order to increase the effectiveness
of the investigative experiment involving under-
age persons during the investigation of criminal
offences, we consider it appropriate to propose
that inquiry officers and other persons involved
in the conduct of the investigation (search)
action the following:

- the investigation experiment should take
place on the site, under conditions and environ-
ment in which a criminal offence or the most
similar event has occurred;

- the location of the investigative experi-
ment should be examined beforehand, both to
ensure the safety of participants in criminal pro-
ceedings and to create an environment as close
as possible to that in which the criminal offence
occurred;

- the same or as close as possible to
the objects used, means and instruments used
to commit the criminal offence should be built
up, provided that the means and instruments
for committing the criminal offence are danger-
ous — their mock-ups should be used;
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- thorough and repeated reproduction
of experimental actions, detailed verification
of the evidence in the context of the investiga-
tion experiment;

— provision of psychologically comfortable
conditions for underage persons involved in this

investigative (search) action (by explaining
the procedure for conducting an investigative
experiment, taking into account the emotions
and psychological state of underage persons,
etc.), that is providing various forms of assis-
tance to a child in conflict with the law.
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IMPOBEJAEHHA CJAITY0IO EKCIIEPUMEHTY I YAC PO3CJIAYBAHHA
KPUMIHAJIbHUX ITPOCTVYIIRIB, BUNHEHNX HEITIOBHOJIITHIMHA

Anorainis. Mema. Meta cTaTTi — BUCBITIMTH 0COOIMBOCTI MPOBEAEHHS CIIIYOTO €KCIIEPUMEHTY 32
YYACTIO HETIOBHOJIITHIX Y KPUMiHATBHUX MPOBAKEHHSX 1010 KPUMiHATBHIX TPOCTYTIKIB i chopmysa-
TH BIIMOBIZIHI HAYKOBI MOJOKEHHS Ta MPaKTUUHI pekoMmeHanii. Pesyasmamu. Harononieno, 1o mpo-
BEJIEHHS CJIYOTO €KCIIEPUMEHTY 13 HEIOBHOJITHIMHU, SIK OCOOJNMBMMU YYACHUKAMU KPUMIHAIBHOTO
POBA/IKEHHST, TOTPeOYE BPaXyBaHHsI iXHBOTO [POIECYATLHOTO CTATYCY, BiKY, PO3yMOBOTO PO3BHUTKY, TICH-
XOJIOTIYHOTO CTaHY, 1 BIIIIOBIZIHO — 3aCTOCYBaHHSI CIIEIIAIbHO PO3POOJICHNX OpraHi3alliiiHuX 3aX0/iB i TaK-
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TUYHUX TIPUHOMIB, SIKi Bi/ITIOBIIAI0TH BUMOTAM JIOITYCTUMOCTI i TPYHTYIOTHCST HA JAHUX HAYKHU MCUXOJIOT.
Heo0xinHo BpaxoByBatH, 1[0 OpraHisalliiiii il TaKTHYHI 3aX0/1 Ha BCIX eTanax CJIiJuyoro eKClepuMeHTy
GyyTh 3ajieskaTu Big Toro, y (opMi MepeBipKu MOKa3aHb Ha MICI[ YK BJIACHE CJIIYOTO €KCIIEPUMEHTY
SIK CHCTEMH eKCIIepHMEHTATbHUX, JOCTIAHUIBKIX il Gy/Ie mpoBeieHa maHa cJiadya (PoO3IIyKoBa) Jisl.
ITiz yac miArOTOBKY JI0 CJIYOTO eKCIIEPUMEHTY 3HAUHA yBara IPUILISEThCS BUBUEHHIO 0COOU HETIOBHO-
JITHBOTO. BCTAaHOBJIEHHST MAaKCUMAJILHO TIOBHOI iHGOpPMAIlii Mpo IUTHHY € BaKJIUBUM /I BCTAHOBJICH-
HS TICHXOJIOTIYHOTO KOHTAKTY, 0OpaHHst BIpHOI TAKTHKHM TTOBOKEHHS i3 HEMOBHOMITHIM. SIK 3acBimumim
eMITipUYHI /IaHi, T/ 9ac POBeeHHs CJII0TO eKCIIePUMEHTY Y MPoIeci po3cIilyBaHHsI KPIMiHATIBHNUX
IIPOCTYIIKIB, BUNHEHNX HETIOBHOJITHIMHU, Half4acTille nepeBipsiioTh: MOKJINBICTD ICHYBaHHS B MUHYJIOMY
OKpPeMUX TOJTiii, TIPOIIECiB, SBUIIL; MOKJIUBICTD CIIPUNHIATTS YIACHUKOM CJTYOTO €KCIIEPUMEHTY MEBHOI
Ho/iil, ABUIIIA, TIPOLeCy, 00'€KTa; MOKIMBICTD Peaslizallii BABHAYEHUX [l Y TIeBHUX YMOBAX; BCTAHOBJICHHSI
OKpeMuX 00CTAaBUH TOJIi KPUMIHAIBHOTO MPOCTYIKY. Bucnosxu. 3 Metown mijsuiieHHs eheKTUBHOCTI
TIPOBEJIEHHS CJTiTY0TO €EKCTIEPUMEHTY i3 HEMOBHOJITHIMH ITi/T 9aC PO3CJTiyBAHHS KPUMiHAJIBHUX MTPOCTYTI-
KiB 3alIPOIIOHOBAHO Psi/i PEKOMEH/Ialliii: IPOBEICHHS CJIIY0r0 eKCIePUMEHTY OBUHHO BiAOyBaTHCs Ha
MicIli, B yMOBax Ta 06CTAaHOBIL, jie BiI0yJIacs Mo/Iist KpUMIHAJILHOTO TIPOCTYIKY 200 MAKCUMAJIBHO [I0 HIX
HO/IOHNUX; BAPTO MONEPEIHBO O3HAHOMUTHUCS i3 MICIIEM TIPOBEIEHHS CJIYOT0 eKCIIEPUMEHTY, 3 METOIO
3a0esreueHHs Ge3MeKn YUaCHUKIB KPMMIHAIBHOTO MPOBA/ZKEHHsI, CTBOPEHHS 00CTAHOBKM, MAKCUMAJIbHO
HaOIKEHOT 110 Ti€l, 3a sIKOi BigOyJracst MOMIist; CJI MPUJIAITYBATH MAKCUMAILHO HAOJIKEH] 10 BUKO-
PUCTOBYBAHUX IPeAMETH 0OCTAHOBKH, 3aCO0M 1 3HAPSISI BANHEHHS] KDUMIHATIBHOTO MPOCTYIIKY abo X
MaKeTH; peTesibHe i KiJTbKapasoBe Bi/ITBOPEHHST €KCIIePUMEHTAIBHUX [Iii, leTalbHa TlepeBipKa MoKa3aHb
i3 IpuUB'sI3K0I0 10 06CTAHOBKY; 3a0e31eYEHHS TICUX0JMOITYHO KOMMOPTHUX YMOB ISl HEIOBHOJITHBOTO,
SIKMH Gepe yuacTh y poBeeHH ] aHoi ¢ixdoi (po3ImyKoBoi) ii.

KiouoBi cioBa: ciijiumii eKClIepUMEHT, KPUMiHAIbHE TPOBA/UKEHHS, KPUMIHAIBHUIT MPOCTYIIOK,
Jli3HABAY, TAKTUYHIH TPUIOM, TICUXOJOTIYHNN KOHTAKT.

The article was submitted 19.07.2022

The article was revised 09.08.2022
The article was accepted 30.08.2022

139



5/2022
CRIMINAL PROCESS

UDC 343.133:343.155(477)
DOIT https://doi.org/10.32849,/2663-5313/2022.5.20

Artem Maksymenko,

Postgraduate Student at the Department of Criminal Procedure, National Academy of Internal Affairs,
1, Solomianska Square, Kyiv, Ukraine, postal code 03035, maksymenko_artem@ukr.net

ORCID: 0000-0001-9449-7879

Maksymenko, Artem (2022). The concept of notification of suspicion in criminal
procedure law of Ukraine. Entrepreneurship, Economy and Law, 5, 140-146, doi:
https://doi.org/10.32849/2663-5313,/2022.5.20

THE CONCEPT OF NOTIFICATION OF SUSPICION
IN CRIMINAL PROCEDURE LAW OF UKRAINE

Abstract. Purpose. The purpose of the article is to elucidate the specificities of the concept
of the notification of suspicion in the criminal procedure law of Ukraine. Results. The article establishes
that some issues of legal application of the concept of notifying a person of suspicion of committing
criminal offenses have been considered at the level of the dissertation researches, in monographs,
textbooks, manuals, educational and methodical publications, a number of scientific articles and other
publications, however, these works do not cover the full complex of issues of proper implementation
of the notification of suspicion to the person in the context of modern legal realities and peculiarities of law
enforcement. The legal nature of the notification of suspicion to the person is extremely difficult, since, in
the doctrine of criminal procedure, it is a comprehensive phenomenon. During the study of the content
of the concept "notification of suspicion of committing a criminal offense” as the relevant procedural act,
the theoretical comprehensive definition of the term of the notification of suspicion was formulated. It
is proved that the legal nature of notifying a person of suspicion should be considered in a broad sense
as a procedural concept; in a narrow sense, as a procedural action; in a material sense, as a procedural
document made in accordance with the requirements of the CPC of Ukraine; and in a procedural sense, as
the set of procedural actions aimed at: a) notifying a person who, in the conviction of the investigator and/
or prosecutor, is likely to have committed a criminal offense, of suspicion in a written form of; b) serving
a written notification of suspicion and explaining the suspect's rights; ¢) changing the notification
of suspicion in cases envisaged by article 279 of the CPC of Ukraine. Conclusions. Ukraine is currently
undergoing a period of comprehensive reform of criminal and criminal procedure legislation in view
of its compliance with European and international standards. The logical result of State activities on this
path is to strengthen the priority of the provisions of international legal acts ratified by Ukraine over
the provisions of national criminal procedure legislation. This requires a thorough study of the provisions
(standards) of international legal acts in the field of ensuring the rights and freedoms of a person during
criminal prosecution against him or her, including in the process of involving such person in the criminal
proceeding as a suspect.

Key words: suspect, notification of suspicion, concept, criminal procedure, criminal proceedings, pre-
trial investigation.

1. Introduction

Since  Ukraine gained independence,
the criminal procedure legislation of the coun-
try has undergone a lot of changes and addi-
tions. One of the novelties is that the lawmaker
has completely refused the concept of indict-
ment in pre-trial investigation, replacing it with
the mechanism of “notification of suspicion”.
Accordingly, the possibility of the appearance
of the accused at the pre-trial investigation is
ruled out, the suspect becomes the accused after
serving him or her a copy of the indictment
at the conclusion of the pre-trial investigation.

The introduction of the concept of notifi-
cation of suspicion to the criminal procedure
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legislation of Ukraine should be recognised
as a significant guarantee of fulfilment
of the tasks of criminal proceedings established
by article 2 of the CPC of Ukraine. The anal-
ysis of the main terms contained in article 3
of the CPC of Ukraine reveals that the notifi-
cation of suspicion is important, because it is
from that moment that the criminal prosecution
commences. In addition, the best way to imple-
ment principles of criminal proceedings, such as
a presumption of innocence and proof of guilt
(art. 17 of the CPC of Ukraine), the right to
defence (art. 20 of the CPC of Ukraine), com-
petition of parties and their freedom to submit
their evidence to the court and to convincingly
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prove this evidence before the court (art. 22
of the CPC of Ukraine), reasonable time (art. 28
of the CPC of Ukraine), etc. (Criminal Proce-
dure Code of Ukraine: Law, 2012).

2. The significance of the act of the notifi-
cation of suspicion in criminal procedure law
of Ukraine

According to Yu. P Alenin and 1. V. Hloviuk,
the act of notifying a person of suspicion is
important, because it serves as a means of ensur-
ing inevitable liability of persons who have
committed criminal offenses, furthermore, rea-
sonable suspicion allows the court to appoint
such persons a fair punishment in accordance
with the nature and gravity of the criminal
offense (Alenin, Hloviuk, 2014, p. 161).

However, the scheme, introduced in
the CPC of Ukraine, when the person becomes
the accused only after the investigation is com-
pleted and the indictment becomes the first act
of its prosecution, may be vulnerable in view
of the provisions of the International Covenant
on Civil and Political Rights, which declares in
part 2 of article 9 that: "Anyone who is arrested
shall be informed, at the time of arrest, of the rea-
sons for his arrest and shall be promptly informed
of any charges against him" (International Cov-
enant on Civil Rights, 1966).

The European Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms (Convention) also provides: “Everyone
who is arrested shall be informed promptly, in
a language which he understands, of the rea-
sons for his arrest and of any charge against him
(part 2 of art. 5) [4].

In view of the above problem of legal defi-
nition and the fact that in accordance with
the current legislation, the concept of "suspect”
does not cover the status of a person against
whom criminal proceedings are carried out, but
he has not yet been detained and a preventive
measure has not been applied to him or her, sci-
entific works propose to introduce in legislative
circulation, instead of the concept of "suspect”,
a new term "person under investigation " (Ter-
tyshnyk, 2014, pp. 88—89). In our opinion, this
proposal deserves attention. At present, lawyers
and scientists give many comments on acquir-
ing the status of the suspect in scientific works,
but none of them is reflected in legislative acts.

It should be noted that the Criminal Code
of Ukraine in force establishes the suspect as
a specific participant in criminal proceedings,
against whom criminal prosecution is con-
ducted in the pre-trial investigation. Unfortu-
nately, the legislative novelties did not promote
effective protection of the rights and freedoms
of the person suspected of committing a crim-
inal offense, while causing many difficulties in
law enforcement practice.

On this point, the legal experts rightly
stress that the CPC of Ukraine in force contains
a number of defects, the clear evidence of which
is the practice of its enforcement. In particular,
the term "notification of suspicion" may affect
a certain stage of the pre-trial investigation,
from which the prosecution of the person com-
mences. It can be understood as a combination
of criminal procedural actions and decisions
taken at this stage (Faraon, 2013, p. 184).

Scientific research of any theoretical concept
is based on its semantics. Therefore, before consid-
ering the essence of the concept of a notification
of suspicion in criminal proceedings, we believe it
appropriate to consider components of its defini-
tion such as "suspicion” and " notification".

According to the Great explanatory diction-
ary of modern Ukrainian language by V. Busel,
the general meaning of the term "suspicion” is
that suspicion is an opinion about someone's
involvement in something negative; doubts
about someone's decency, honesty, loyalty,
etc. To suspect means to allow someone to be
involved in something negative; to doubt hon-
esty, decency, loyalty, etc. (Busel, 2009, p. 960).

Some scientists consider the definition
“suspicion” (in case of criminal proceed-
ings) as a reasonable assumption, the opinion
of the investigator and/or prosecutor. In par-
ticular, L. Frank believed that suspicion was
the opinion of the investigator about the rela-
tionship, interconnection and correspondence
between the well-known circumstances
of the case and the relevant person, which is
based on reliable facts, research and scientific
provisions and conclusions, as well as on unver-
ified data, which detect this person in the inves-
tigation of the crime, with some or other degree
of reliability (Frank, 1963).

Nowadays, the CPC of Ukraine does not
provide a definition that would interpret
the term “suspicion”, but instead proposes to
interpret it with the term “suspect”.

The legal approach to the formulation
of the term "suspect” does not reveal its true
nature. First, because suspicion is interpreted
through coercion, while it does not give rise
to it, but vice versa, it entails the application
to the person of coercive measures. Second,
the detention of suspects and the application
of a preventive measure to him or her does not
eliminate situations when the person is actually
under suspicion of law enforcement bodies.

Yu. Lysiuk identified suspicion as
a precondition for a person to gain a proce-
dural status of suspect in the event of a com-
bination of the primary known circumstances
of the case with the appropriate person on
the basis of authenticity and probability
(Lysiuk, 2014, p. 59).
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According to O. Masliuk, suspicion is a rea-
sonable assumption (based on the assessment
of evidence available at a certain time) by
the investigator, prosecutor about involvement
of the person in criminal offense, which is pro-
cedurally formalised in the notification of sus-
picion and shall be checked for simplification or
confirmation (Masliuk, 2017, p. 33).

We believe that such definitions of the term
“suspicion” do not fully reflect all its aspects
and essence.

Another component of the concept under
study is the definition of "notification”, which
means (Busel, 2009, pp. 997-998): 1) the act
of announcement, statement, report on some-
thing; 2) tell, communicate something; 3) what
is communicated to someone, written or oral
information; 4) the data, information, pro-
vided, transmitted to someone; 5) a small public
speech, a small report on a topic; 6) a document
in which something is reported, is conveyed
(Krymchuk, 2020, p. 49).

For  example, O. Tatarov  argues
that the notification of suspicion is one
of the key acts at the stage of pre-trial investi-
gation and the process of proving in criminal
proceedings is carried out precisely to prove or
refute the person's criminal offense and ensure
his prosecution, which commences exactly
when the person is notified of suspicion of com-
mitting a criminal offense (para. 14, part 1, art. 3
of the CPC) (Tatarov, 2012, p. 142).

Therefore, it should be noted that in seman-
tics conveys the term "notification of suspicion”
as follows:

1) the act of informing the person about his
or her involvement in the criminal offense;

2) the document in which the person reports
that he or she is suspected of committing a crim-
inal offense.

On the other hand, the notification of suspi-
cion can be considered as a criminal procedural
guarantee of rights of the suspect, i.e. the aggre-
gate of legal provisions established by law,
which ensure fulfilment of tasks of criminal pro-
ceedings and enable the parties to the criminal
procedure to perform duties and enjoy rights.

3. Regulatory and legal framework for
the notification of suspicion in criminal proce-
dure law of Ukraine

The systematic analysis of the CPC
of Ukraine concerning the legal regulatory
framework for the notification of suspicion
shows the contradiction of the legislative pro-
visions that determine the essence of the notifi-
cation of suspicion. In our opinion, the first rea-
son for this is that the legislator has not given
the official definition of the term "notification
of suspicion”. Chapter 22 of the CPC of Ukraine,
which directly regulates this institution, does

142

not explain it. Only article 277 of the CPC
of Ukraine specifies the contents of the written
notification of suspicion; article 276 of the CPC
of Ukraine establishes a comprehensive list
of cases of mandatory notification of suspi-
cion and the procedure for such notification,
and articles 278, 279, 481 of the CPC of Ukraine
establish procedural aspects of the notification
of suspicion to the person.

It should be underlined that article 110
of the CPC of Ukraine, providing the types
of procedural decisions in criminal proceedings,
does not point to the notification of suspicion as
aprocedural decision of the investigator or prose-
cutor, but provides for that procedural decisions
are all decisions of the bodies of the pre-trial
investigation, prosecutor, investigator judge,
court. The decision of the investigator, prose-
cutor is made in the form of a resolution. How-
ever, part 1 of article 111 of the CPC of Ukraine
defines the notification in criminal proceedings
as a procedural action by which the investigator,
prosecutor, investigating judge or court informs
a certain participant of criminal proceedings
about the date, time and place of the relevant
procedural action or about a procedural deci-
sion or a procedural action taken (Andrieiev,
Blazhivskyi, Hoshovskyi, 2012).

With this regard, most scientists argue
that although the term itself refers to the term
"written notification of suspicion" and con-
tains the word "notification”, but the formu-
lation of this term does not meet the require-
ments of article 110 of the CPC of Ukraine,
and to a greater extent corresponds to features
of a procedural decision. Therefore, when defin-
ing a notification of suspicion as a procedural
document, it is noted that this procedural
decision, made by the party of the prosecution
and executed in the form of a notification corre-
sponding to the form of the resolution, in cases
provided for in part 1 of article 276 of the CPC
of Ukraine (Faraon, 2016, p. 26).

Comparing part 5 of article 110 of the CPC
of Ukraine, which defines the constituent parts
of the resolution of the investigator, prose-
cutor, and article 277 of the CPC of Ukraine,
which regulates the contents of the written
notification of suspicion, we can conclude that
the formal content of the notification of suspi-
cion does not fully correspond to the constitu-
ent parts of resolution. Given this, we believe
that according to the provisions of the CPC
of Ukraine, the notification of suspicion cannot
be equated with the procedural decision.

The legal nature of the notification of suspi-
cion in criminal proceedings is extremely com-
plex, as a result of which the doctrine of crimi-
nal proceedings deals with the above concept in
many aspects.
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N. R. Kostiv considers the notification of sus-
picion to be an independent criminal procedural
concept, but gives a somewhat different defini-
tion of it. In particular, according to her belief,
the notification of suspicion is an independent
concept of criminal procedure law, the provi-
sions of which determine the grounds and pro-
cedure for the notification of suspicion to a per-
son (cases when the notification of suspicion is
necessarily made; the contents of the notifica-
tion of suspicion and the procedure for serving
it; the procedure for changing the notification
of suspicion; peculiarities of the notification
of suspicion of certain categories of persons,
etc.) (Kostiv, 2012, p. 127).

According to Yu. Alenin and 1. Hloviuk,
the notification of suspicion as a procedural
document is a procedural decision — a legal
act of the beginning and at the same time per-
sonification of criminal prosecution, because
in connection with the notification of suspi-
cion a party to criminal proceeding such as
a suspect appears, and since the moment
of the notification of suspicion of committing
a criminal offense the prosecution of the per-
son commences (para. 14, part 1, art. 3, CPC
of Ukraine) (Alenin, Hloviuk, 2014). 1. Ivasiuk
proposes his definition of the notification of sus-
picion. He argues that this is a criminal proce-
dural decision of the investigator, prosecutor,
which is taken in a mandatory manner in case
of detention of a person on suspicion of criminal
offense in a written form and causes acquiring by
the person, on whom it is adopted, a procedural
status of the suspect (Ivasiuk, 2013, p. 77).

M. Huzela and A. Paliukh propose simi-
lar definition. In their opinion, the notifica-
tion of suspicion to the person is a concept
of criminal procedure law, which consists in
procedural actions by a competent State body
or official (the prosecutor or the investigator
by his approval), implemented in the relevant
law-enforcement act, this causes the person to
be brought to criminal liability and to obtain
the procedural status (of the suspect) by this
person, as well as creates conditions for further
progress of criminal proceedings and fulfil-
ment of tasks of criminal proceedings (Huzela,
Paliukh, 2017, p. 253). But this understanding
of the notification of suspicion does not seem to
be to the point and causes the following remarks.
First, it is wrong to argue that the concept of law
is to take procedural action, since in the theory
of the State and law it is generally known that it
is a system of related legal provisions regulating
uniform social relations. Second, despite the fact
that para. 14 of part 1 of article 3 of the CPC
of Ukraine provides that criminal prosecution is
the stage of criminal proceedings, which com-
mences at the moment of the notification of sus-

picion, we believe that it is inappropriate to
indicate that the latter causes the person to be
brought to criminal liability. This is explained
by the fact that the suspicion is only the pri-
mary assumption of the investigator, prosecutor
of committing a criminal offense by the person
(Krymchuk, 2018).

A detailed analysis of the provisions
of the criminal procedure legislation of Ukraine
in force and available scientific perspectives
provides an opportunity to formulate original
perspective on the definition of the term being
investigated.

In our opinion, the notification of suspicion
should be considered: first, in broad and nar-
row senses; second, in material and procedural
aspects. We are convinced that such intercon-
nected and complementary interpretation cov-
ers all its properties and more fully reflects its
legal nature and essence.

In the broad sense, the notification of suspi-
cion is the concept of criminal procedure law,
which includes relatively independent legal
provisions regulating legal relations, that arise
between the participants in criminal proceed-
ings in connection with the notification of sus-
picion, its change and consists in the procedural
actions by the prosecutor, investigator upon
approval with the prosecutor, implemented in
the relevant law-enforcement act, in the pres-
ence thereof the person acquires the proce-
dural status of the suspect, as well as conditions
for further progress of criminal proceedings
and fulfilment of tasks of criminal proceedings
are created.

In a narrow sense, the notification of suspicion
is a procedural action, involving the assump-
tion by an authorised official (the prosecutor or
investigator upon approval of the prosecutor),
on the basis of available evidence in a criminal
proceeding against committing the criminal
offense by the person, which is made in written
form, as prescribed by criminal procedure law,
and served to the person with the observance
of the specified procedure and determines his or
her obtaining the procedural status of the sus-
pect.

In the material aspect, the notification
of suspicion is a procedural document, made
by an authorised person in accordance with
the requirements of the CPC of Ukraine, which
should contain: contents of suspicion; legal
classification of a criminal offense, in which
the person is suspected (with the indication
of the article (part of the article) of the Law
of Ukraine on criminal liability; a brief descrip-
tion of the circumstances of a criminal offense;
a list of the suspect’s rights.

In the procedural aspect, the notification
of suspicion is the set of procedural actions
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aimed at: a) notifying a person who, in the con-
viction of the investigator and/or prosecutor,
is likely to have committed a criminal offense,
of suspicion in a written form; b) serving a writ-
ten notification of suspicion and explaining
the suspect's rights; ¢) changing the notification
of suspicion in cases envisaged by article 279
of the CPC of Ukraine.

It should be noted that Ukraine is currently
undergoing a period of comprehensive reform
of criminal and criminal procedure legisla-
tion in view of its compliance with European
and international standards. The logical result
of State activities on this path is to strengthen
the priority of the provisions of international
legal acts ratified by Ukraine over the provi-
sions of national criminal procedure legislation.
This requires a thorough study of the provisions
(standards) of international legal acts in the field
of ensuring the rights and freedoms of a person
during criminal prosecution against him or her,
including in the process of involving such person
in the criminal proceeding as a suspect.

According to M. Huzela, the CPC
of Ukraine in force provides for that the sus-
pect is a single actor of criminal proceedings

against whom criminal prosecution is ongo-
ing in the pre-trial investigation stage. That is
why the subject matter of a thorough scientific
analysis is the problem of ensuring rights of sus-
pects in the context of the standards set out in
the provisions of international legal acts ratified
by Ukraine (Huzela, 2016, p. 190).

4. Conclusions

Therefore, during the study of the content
of the concept "notification of suspicion of com-
mitting a criminal offense” as the relevant pro-
cedural act, the following theoretical definition
of the term “notification of suspicion” should be
formulated and legislated in part 1 of article 3
of the CPC of Ukraine by supplementing new
paragraph 13-1 to be read as follows: "The
notification of suspicion is a procedural action,
involving the assumption by the prosecutor or
investigator or inquiry officer upon approval
of the prosecutor, on the basis of available evi-
dence in a criminal proceeding against commit-
ting the criminal offense by the person, which is
made in a written form and served to the person
with the observance of the specified procedure
and determines his or her obtaining the proce-
dural status of the suspect”.
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IHCTUTYT HOBITOMJ/IEHHS IIPO ITIIJO3PY Y KPUMIHAJIbBHOMY
ITPOLHECYAJIbHOMY ITPABI YKPATHU

Anoranis. Mema. Metolo crarti € 3'sicyBaHHs 0COOJMBOCTEIl IHCTUTYTY HOBIZOMJIEHHS TIPO
03Py y KPUMiHAJILHOMY IIpollecyaibHOMYy TpaBi Ykpainu. Pesynvmamu. Y CTaTTi BCTaHOBJIEHO,
1[0 OKpeMi mpobJieMu IPaBo3acTOCYBAHHS IHCTUTYTY TIOBIIOMIEHHS 0C00i PO MiZ03py Y BYMHEHH]
KPUMiHATHHNX MPABOMOPYIIEHb PO3TJISAATICS HA PiBHI AMCEPTANINHNAX TOCHTIKeHb, Y MOHOTpadi-
X, MAPYYHUKAX, TTOCIOHUKAX, HABYAIbHO-METOJAMYHUX BUIAHHSAX, HU3I[ HAYKOBUX CTATEH Ta iHIINX
ny6JiKaiigx, ofHaK 3a3HaYeHi mpali He OXOILIIOIOTh MOBHOTO KOMILIEKCY MUTaHb HAJIEKHOTO 3/il-
CHEHH MOBLZOMJIEHHSI 0c00i PO Mif03py B KOHTEKCTI CyYyacHMX IIPaBOBMX peasiii Ta 0cobauBOC-
Teil mpaBozacTocyBanHs. [103asik IpaBoBa NPUPOAA MOBIOMIEHHS 0c00i PO TiA03PY HAAZBUYANHO
CKJIa/iHa, OCKIJIbKU B JOKTPUHI KPUMIHAIBHOTO IPOIECY BOHO € OaraToacrekTHUM siBuiieM. I1ix yac
JOCTI/KEHHS 3MiCTy TIOHSTTSI «OBi[OMJIEHHS MPO MiZI03py B YYMHEHHI KPUMiHAJIBHOTO MPABOIIO-
PYILIEHHS» y 3HAUYEHHI Bi/[IIOBIHOTO IIPOIIECYATBHOTO aKTasK c(HOPMYyIbOBAHO BIACHE TEOPETUUHE
KOMILJIEKCHE BU3HAUEHHS TepPMiHa T0BiIOMJIEHHS 11O 11i/103py. [loBesieHo, 1110 IPaBOBY IIPUPOY HOBi-
TOMJIEHHST 0c00i TIPo TI03py BapTO PO3TIAAATH Y ITHPOKOMY PO3YMIHHI SIK TpoTlecyasbHuUil iHCTH-
TYT, By3bKOMY — IPOIleCYyaJIbHY /110, MaTepiaJbHOMY — SK IIPOIECYaJbHUN JTOKYMEHT, CKJIaJCHUI
y Bianosignocti g0 Bumor KIIK Ykpainn, ii nmpouecyanibHOMY — K CYKYIHICTb IIPOIECYaabHUX [Iili,
CIPAMOBAHKX Ha: a) Mpea’siBIeHHs 0coli, sKa, Ha IIepeKOHaHH JAi3HaBaya, CIiA4oro Ta/abo mpoKy-
popa, MOBIPHO BUMHKJIA KPUMiHAJIbHE TIPABOTIOPYIIEHHS, THCHMOBOTO MOBIIOMJIEHHS TIPO MiI03PY;
6) BpydYeHHS THCHMOBOIO MOBIZOMJIEHHS TIPO Mif03PY Ta PO3’ACHEHHs MiZ03PIOBAHOMY #10TO Mpas;
B) 3MiHY IOBIIOMJIEHHS NP0 MiZ03PY y BUNaakax, nepegbadernx cr. 279 KIIK Ykpaiuu. Bucnosxu.
YkpaiHa cboTo/[HI epeknBace mepios; KOMIJIEKCHOTO pe)opMyBaHHSI KPIMIHAJBHOTO Ta KPUMiHATb-
HOTO TIPOIECYaJbHOTO 3aKOHO/IABCTBA 3 OTJIAY Ha HOTO BiAITIOBIHICTD €BPONEHCHKIM Ta MIXKHAPO/I-
HUM cTaHgapTaM. JIoTivHIM pe3yJIbTaToM /isITbHOCTI HAIIOI IepKaBy HA I[bOMY HIJIIXY € 3aKpillJeH-
HSI TIPIOPUTETY TOJIOKEHb MiKHAPOAHO-TIPABOBUX aKTiB, paTu(ikoBaHUX YKpaiHOI0, HAJl HOpMAMU
HaL[iOHAJBHOTO KPUMIHAIBLHOTO IPOIECYaNbHOTO 3aKOHOAABCTBA. LM 00yMOBIIOETHCS HEOOXIAHICTD
PETeNIbHOr0 BUBYEHHS HOPM (CTaHAAPTIB) MIKHAPOAHO-TIPABOBKX aKTiB y Taaysi 3abesIeueHHs pas
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i cBObGO 0cObOM Mmij Yac 3AifiCHEHHs MO0 Hel KpUMiHAJBHOTO TMEPECTiyBaHHA, B TOMY YHCJI ¥ TPO-
Teci 3amyden s Takoi 0coOu B KPUMiHATBHUIT TPOTIEC K MiI03PIOBAHOTO.

Kmouosi cioBa: 11i103proBanuii, MOBIIOMJIECHHS PO Mi/[03PY, IHCTUTYT, KPUMiHAJIBHUIT IIPOIIEC, KPU-
MiHaJIbHE TPOBAJIKEHHS, I0CY/I0BE PO3CJI /Iy BaHHS.
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