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CIVIL LIABILITY FOR DAMAGE CAUSED
BY ARTIFICIAL INTELLIGENCE:
THE MODERN EUROPEAN APPROACH

Abstract. The purpose of the article is to outline the main theoretical concepts and current legislative
initiatives concerning tort liability for damage caused by artificial intelligence (AI) in the European
Union.

Research methods. The methodology of this article relies on such research methods as analysis
and synthesis, as well as comparative method.

Results. Artificial intelligence poses a challenge to existing tort law, as it can cause damage acting
independently and, at the same time, it is not regarded as a legal entity like natural and legal persons.
In theory, tort liability for Al-related damage may be viewed as vicarious liability, strict liability, or
fault-based liability. There is also a theoretical possibility of granting legal personality to autonomous
Al systems, thus making it possible to hold them directly liable for the damage they cause. However, this
approach does not have much support at the moment, even though it cannot be ruled out in the future.
Considering the legislative initiatives of the European Parliament, the most probable approach to civil
liability for Al-related damage in the EU will be based on the assessment of risk posed by different
Al systems and will include strict liability of the operators of high-risk AI systems as well as fault-based
liability of the operators of other AI systems which are not classified as high-risk.

Conclusions. At the theoretical level, it is possible to approach the issue of civil liability for Al-related
damage using the concepts of vicarious liability, strict liability, including product liability as well as fault-
based liability. At the practical level, it is most likely that the European approach to developing legislation
on civil liability for Al-related damage will be based on the assessment of risk and therefore will include
a combination of strict liability for damage caused by high-risk AI systems and fault-based liability for
damage caused by other Al systems that are not regarded as high-risk. In the near future, the possibility
of granting legal personality to autonomous Al systems with for making them liable for damage does not
seem realistic, although it cannot be ruled out in the long run.

Key words: artificial intelligence, civil liability, damage, tort, electronic person, legal personality.

1. Introduction

Nowadays, artificial intelligence (further —
AT) is becoming ever more pervasive in all fields
of life. The development and application of Al
technologies brings about a lot of opportunities
and advantages for governments, businesses
and individuals along with some challenges. As
it is pointed out by the European Commission
in its White Paper on Artificial Intelligence,
AT will change our lives by improving health-
care (e. g., making diagnosis more precise, ena-
bling better prevention of diseases), increasing
the efficiency of farming, contributing to climate
change mitigation and adaptation, improving
the efficiency of production systems through

© Yu. Burylo,2022

predictive maintenance, increasing the secu-
rity of Europeans, and in many other ways
that we can only begin to imagine (European
Commission, 2020). However, like many other
new technologies Al presents a number of risks
and challenges stemming from its autonomous,
self-learning and unpredictable nature, such as
the lack of algorithmic transparency, cyber secu-
rity vulnerabilities, intellectual property issues,
privacy and data protection issues, unfairness,
bias and discrimination, lack of accountability
for harm, etc. (Rodrigues, 2020).

From the legal perspective, one of the most sig-
nificant challenges of Al is the potential for causing
damage as well as ensuing civil liability for such

5
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damage. The harmful effects of Al may vary
from property damage and economic losses in
case of AI-powered software providing incorrect
financial advice to personal injury and immate-
rial harm in case of a self-driving vehicle run-
ning over a pedestrian. Whatever the nature
of Al-related damage, it is essential to under-
stand who will ultimately bear responsibility for
it. The law of tort usually provides clear rules
on who is liable for damage. However, in case
of damage caused by Al systems, it is not always
clear how to apply traditional rules of tort lia-
bility due to the complexity of such systems,
their autonomy, self-learning ability as well as
the number of individuals and companies par-
ticipating in the development, manufacturing
and operation of Al systems. In other words,
the existing tort law is not always sufficiently
clear and effective when it comes to the reco-
very of damages resulting from the use of Al
For this reason, in recent years there have been
numerous efforts on the part of the European
Commission and the Parliament to work out
specific rules on the liability for damage caused
by Al systems in order to supplement the
existing civil liability legal regimes. The issue
of civil liability for the damage resulting from
the application of AI has also been addressed
by legal scholars such as B. Schiitte, L. Majewski,
K. Havu, E. Karner, B. Koch, M. Geistfeld,
P. Cerka, J. Grigiene, G. Sirbikyte, and others.
Nonetheless, the issue does not appear to be
settled for the time being and there is still a lot
of room for research and debate. Considering
what has already been discussed and published
in various studies and proposals, it is important
to provide a comprehensive analysis and over-
view of the relevant issues. Thus, the purpose
of this study is to outline the main theoretical
concepts and current legislative initiatives con-
cerning tort liability for damage caused by Al in
the European Union.

Research methodology relies on such
research methods as analysis and synthesis,
as well as comparative method. The method
of analysis is used for exploring different the-
oretical concepts of tort liability with regards
to Al-related damage. The method of analy-
sis is used along with the method of synthe-
sis, which is applied for building connections
between the available concepts of tort liabil-
ity and their possible future applications for
the redress of damage caused by Al The com-
parative method of research assists in identi-
fying the advantages and shortcomings of dif-
ferent tort liability concepts as well as legisla-
tive initiatives.

2. Al as a challenge for the existing tort law

Regardless of whether it is continental or
common law system, the general purpose of tort

6

law comes down to a very simple idea: harm or
damage inflicted on a person by another person
has to be compensated. As long as this tortious
relationship involves natural and legal persons,
this principle works well enough. However,
there comes a time when damage can be done by
intelligent entities that are neither natural per-
sons nor legal persons. Unlike natural and legal
persons, Al systems are not regarded as legal
entities (subjects of law) in spite of the fact that
such autonomous systems are capable of learn-
ing, accumulating personal experience and mak-
ing independent decisions, which is quite simi-
lar to what humans do. Therefore, the question
arises how should the law deal with the damage
caused by these human-like entities capable
of acting independently?

In the absence of Al specific legislation
covering among other things civil liability
for damage caused by Al systems, there is no
shortage of theoretical discussions of possible
ways to tackle the problem of tort liability for
damage caused by Al. Many legal scholars have
already addressed this issue. Exploring the entire
range of different views on this issue, it is possible
to single out the most common approaches to this
subject. Tort liability for damage caused by Al may
be viewed as: vicarious liability, strict liability or
fault-based liability.

3. Vicarious liability and Al-related damage

Vicarious liability usually applies to
situations where employers are held liable for
the torts of their employees, provided these
torts took place in the course of their employ-
ment (Harpwood, 2000, p. 345). Other exam-
ples of vicarious liability include the liability
of parents for the harmful acts of their chil-
dren (Cerka et al., 2015, p. 385) or the liability
of a principal for the conduct of an agent (auxil-
iary) acting under the direction and for the ben-
efit of the principle (Abbot et al., 2019, p. 24).

Vicarious liability has a lot of variations
and differences in many countries of continen-
tal and common law. Nonetheless, irrespective
of national differences the main idea of vicarious
liability consists in holding a person liable for
the wrongful acts of another person, provided
there is a special legal bond between them. The
nature of this legal relationship between the per-
son bearing vicarious liability and the person,
who actually committed a tortious wrongdoing,
has a number of special features. First of all, it
is normally presumed that a person who actu-
ally caused the damage acted on behalf and for
the benefit of a person who is held liable for
the damage. In addition, it is also presumed
that the tortfeasor acted under the direction or
supervision of the person liable for the damage.

Since the concept of vicarious liability
hinges on the possibility of holding a benefi-
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ciary liable for the wrongdoings of his human
helper (auxiliary), it is argued that the same
concept can be extended to non-human helpers
such as Al systems as well. As it is pointed out
in the Report from the Expert Group on Liabi-
lity and New Technologies, if harm is caused by
autonomous technology used in a way functio-
nally equivalent to the employment of human
auxiliaries, the operator’s liability for making
use of the technology should correspond to
the otherwise existing vicarious liability regime
of a principal for such auxiliaries (Abbot et al.,
2019, p. 45). Although this approach seems log-
ical, it raises some further questions.

Even though the notion of vicarious liabi-
lity implies no personal fault of the liable person
the tortfeasor is expected to be at fault notwith-
standing. In the case of vicarious liability for
the damage caused by Al it means that an Al
system has to be at fault. However, is it theoret-
ically possible for an Al system to be at fault if
it’s not human and is not recognized as a legal
entity? If the answer is no, then another ques-
tion springs to mind — is it time to give Al sys-
tems some sort of legal personality?

4. Strict liability and AI-related damage

Another type of tort liability which is widely
discussed with regards to Al is the so-called
“strict liability”. It is noteworthy that this
type of liability does not require any fault on
the part of a liable person. Instead, strict lia-
bility is based on risk, which is why it is often
referred to as risk-based liability. The risk may
stem from a certain object or activity associated
with an increased level of danger (e. g., motor
vehicles, wild animals, use of nuclear power,
etc.). According to the Comparative Law Study
on Civil Liability for Artificial Intelligence,
the basis for a risk-based liability independent
of fault is not misconduct on the part of some
wrongdoer. Instead, it proceeds from the under-
standing that someone is permitted to use
a (particularly) dangerous thing or pursue some
risk-prone activity for her own purposes, which
is why she should also bear the loss if such risk
should materialize (Karner et al., 2021, p. 58).

It is clear that certain categories of Al sys-
tems pose a significant risk to human life, health
and property. For instance, an autonomous
vehicle can run over pedestrian, a self-learning
medical software can suggest an incorrect diag-
nosis or medication, etc. For this reason, many
scholars believe that Al systems can be regarded
as a source of increased danger and therefore
strict liability should apply to damage caused by
AT (Cerka et al., 2015, p. 386). In this regard it
is impossible to disagree with the Expert Group
on Liability for New Technologies, arguing that
the advantage of strict liability for the victim is
obvious, as it exempts them from having to prove

any wrongdoing within the defendant’s sphere,
let alone the causal link between such wrongdo-
ing and the victim’s loss, allowing the victim to
focus instead only on whether the risk brought
about by the technology materialised by caus-
ing them harm (Abbot et al., 2019, p. 26).

However, a number of other scholars
express their doubts as to whether treating Al
systems as a source of increased danger is fully
justified. They argue that holding liable for
damage caused using Al technologies under
the rules of compensation for damage caused by
a source of increased danger, albeit logical, has
its drawbacks (Maydanyk et al., 2021, p. 156).
According to M.M. Velykanova when it comes
to compensation for damage caused by a source
ofincreased danger, the infliction of such damage
occurs in the case of using a particular vehicle,
mechanism, equipment, which, although can get
out of control, but not able to take autonomous
decision. Instead, the feature of Al is its ability
to make decisions independently. Consequently,
the point is not in its uncontrollability, but also
the unpredictability of its actions and caus-
ing harm. Accordingly, since such damage is
unpredictable, its infliction is not covered by
the concept of activities that pose an increased
danger to others, in the sense of the Principles
of European Tort Law (Velykanova, 2020, p. 195).
Acknowledging the importance of this reasoning,
it is also necessary to bear in mind that the dis-
tinction between uncontrollability and unpre-
dictability is not always evident. Moreover, lack
of control often leads to unpredictability. So,
at any rate these categories are closely interre-
lated.

Strict liability for damage has many vari-
ations in different countries. However, there
is a special form strict liability, provided for
in the Product Liability Directive (Council
Directive 85/374/EEC of 25 July 1985 on
the approximation of the laws, regulations
and administrative provisions of the Mem-
ber States concerning liability for defective
products), which is common for all countries
of the European Union (European Union,
1985). As a form of strict liability product lia-
bility is imposed on the producers of defective
products. If a defective product causes any
physical damage to consumers or their property,
the injured person shall be required to prove
the damage, the defect and the causal relation-
ship between defect and damage, but once this
burden of proof is fulfilled, the manufacturer or
producer has to provide compensation irrespec-
tively of whether there is negligence or fault on
their part (Benhamou, Ferland, 2020, p. 5).

At first sight, the application of product liabi-
lity to the producers of Al systems may seem like
a viable approach. However, it has its drawbacks

1
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as well. In particular, some researchers point out
the fact that AI may not be considered a “pro-
duct”, despite its broad definition in Product
Liability Directive. According to Y. Benhamou
and J. Ferland product liability generally only
concerns tangible movables (such as hardware),
not services; key modern technologies such as
software and algorithms are most often consi-
dered services, not products (Benhamou, Ferland,
2020, p. 9).

Furthermore, P. Cerka, J. Grigiene, G. Sir-
bikyte make a good point, arguing that “in some
cases it would be difficult to apply the product
liability case, because Al is a self-learning sys-
tem that learns from its experience and can take
autonomous decisions. Thus, for the plaintiff
it would be difficult to prove an Al product
defect and especially that the defect existed
when Al left its manufacturer’s or developer’s
hands. It is hard to believe that it is possible to
draw the line between damages resulting from
the AIwill,i.e.derived from self-decision, and da-
mages resulting from product defect; unless we
would equate the independent decision-making
(which is a distinctive Al feature) with a defect”
(Cerka et al., 2015, p. 386).

Nonetheless, despite its shortcomings
the concept of product liability may serve its pur-
pose in relation Al in certain circumstances. For
example, it is quite possible to imagine a situation
with a self-driving car bumping into a shop win-
dow due to a faulty sensor. In this case the dam-
age occurred as a result of a physical defect in
the tangible component of an Al system that can
be regarded as a movable product.

5. Fault-based liability and Al-related
damage

Apart from vicarious and strict liability
with all their variations, fault-based liability
should also be considered with regards to da-
mage caused by Al After all, fault-based liabil-
ity is the sort of tort liability that is applied by
default in all European jurisdictions, if there are
no specific provisions providing for vicarious or
strict liability for certain categories of torts. In
other words, this type of tort liability is a sort
of backup liability in the absence of alternatives
(Karner et al., 2021, p. 38).

As it is rightly observed by E. Karner
and B.A. Koch, due to the wide range of possi-
ble applications of Al, it is clear from the out-
set, though, that not all of them may be deemed
sufficiently dangerous to qualify as an obvious
candidate for risk-based liability (Karner et al.,
2021, p. 59). This observation provides some
food for thought as well as grounds for making
a conclusion that strict liability may not always
be appropriate with regards to damage caused
by AL In the event of damage caused by an Al
system that is not regarded as high-risk it might
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make more sense to apply tort liability based
on fault.

In practice, the majority of torts do require
some proof of fault (Elliott, Quinn, 2009, p. 6).
Fault-based tort liability is imposed in case
of misconduct where there is a wrongful action
(inaction) on the part of the tortfeasor. The
wrongfulness of misconduct results from
the breach of a duty of care (negligence). A duty
of care is a legal obligation that requires adher-
ence to a standard of reasonable care while per-
forming any acts that could foreseeably harm
others (Kenton, 2021).

According to some studies, the duty of care
in case of Al should be enhanced. In particular,
Y. Benhamou and J. Ferland point “out that
instead of considering new liability principles
<...>, one should consider simply adapting cur-
rent fault-based liability regimes with enhanced
duties of care” (Benhamou, Ferland, 2020, p. 20).
In this connection, the report of the Expert
Group on Liability and New Technologies
suggests that operators of emerging digital
technologies should comply with an adapted
range of duties of care, including with regard
to the choice of technology (choosing the right
system for the right task and skills), monitoring
and maintaining the system (including safety
checks and repair) (Abbot et al., 2019, p. 44).

6. Legal personhood of autonomous AI
systems and Al-related damage

Aside from the use of existing tort liability
regimes for redressing the damage caused by
Al there is also an alternative option to address
this issue by way of granting legal personality
to autonomous Al systems. The implementation
of this drastic idea would give autonomous Al
systems a legal status of “electronic persons”
similar to that of legal persons. In this case an Al
system could be directly liable for any damage it
might cause.

Although this idea may seem quite shocking
at first sight, in reality an autonomous Al system
with its inherent ability to learn and make inde-
pendent decisions has even more reasons to be
recognized as a legal entity than a corporation,
which is a pure legal fiction. With regards to
liability for damage the legal personhood of Al
systems could solve at least one of the existing
problems — it would make it easier to identify
a person responsible for the damage instead
of trying to figure out who is to blame for it
among the designers, manufacturers, operators
and users of Al

However, the notion of Al systems’ legal
personhood has not gained much support yet.
On the contrary, some legal researchers point
out potential difficulties of holding Al systems
as legal entities liable for the damage they
caused. In particular, it is argued that grant-
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ing legal personhood to AI systems would
require significant legislative steps, and intri-
cate legal and practical questions would need
to be addressed in terms, for instance, of funds
“governed” and “owned” by an Al application
or a robot (Schiitte et al., 2021, p. 15). Additio-
nally, there are concerns that unlike corpora-
tions Al may not have funds of its own to indem-
nify its potential victims even if it is found liable
for damage (Benhamou, Ferland, 2020, p. 11).

7. Legislative initiatives for Al-related
tort liability in the EU

Although there is no currently specific legis-
lation on tort liability for damage caused by Al
in Europe, there have been some initiatives to
establish a common EU legal framework for Al
in recent years. In particular, these legislative
initiatives include proposals concerning tort
liability for damage caused by AI systems. In
this regard, at least two resolutions of the Euro-
pean Parliament need to be mentioned. One
of them is the European Parliament resolution
of 16 February 2017 with recommendations to
the Commission on Civil Law Rules on Robo-
tics (European Parliament, 2017).

Civil liability for damage caused by AI-pow-
ered robots is one of the main issues addressed
in this resolution. First of all, the European Par-
liament suggests that the European Commis-
sion should determine whether to apply strict
liability or the risk management approach when
elaborating future legislative instruments. In
addition to this, the possibility of introducing
a compulsory insurance scheme for the produc-
ers of autonomous robots as well as the estab-
lishment of a special compensation fund are also
contemplated in the resolution.

It is not surprising that the idea of imposing
strict liability for damage caused by Al is com-
bined with the idea of providing civil liability
insurance for the producers of Al systems. The
thing is that strict liability usually comes with
some sort of compulsory insurance of the liable
person (e. g. civil liability insurance of motor
vehicles’ owners). As for the proposal to estab-
lish a compensation fund, it can be regarded as
a supplementary measure, since such a fund is
supposed to ensure compensation for damage
caused by autonomous Al systems if there is no
insurance cover.

The most interesting part of this resolution
calls on the Commission to consider the pos-
sibility of creating a specific legal status for
robots in the long run, so that at least the most
sophisticated autonomous robots could have
the status of electronic persons responsible for
redressing any damage they may cause (Euro-
pean Parliament, 2017). As it has already
been observed the notion electronic persons
appears to be quite controversial at present.

In part, this idea does not enjoy much support
at the moment, because there are other more
traditional ways of dealing with the compen-
sation of damage caused by Al Nonetheless, it
should be emphasized that the creation of such
alegal status for autonomous Al systems cannot
be ruled out in the future, particularly when Al
reaches the level of general human intelligence
or superintelligence, exceeding the human level.

In October 2020, the European Parliament
adopted another important resolution with
recommendations to the Commission on a civil
liability regime for artificial intelligence (Euro-
pean Parliament, 2020). The general approach
of this resolution to civil liability for damage
caused by Al is based on the degree of risk
posed by different Al systems. According to this
resolution, the type of Al-system the operator
is exercising control over is a determining fac-
tor regarding liability. It is repeatedly empha-
sized that an Al-system that entails a high risk
potentially endangers the user or the public to
a much higher degree and in a manner that is
random and goes beyond what can reasonably
be expected. Thus, high-risk AI systems are
distinguished from other systems driven by Al
(such high-risk AI systems are listed in the rel-
evant Annex to the proposed Regulation laying
down harmonized rules on artificial intelli-
gence) (European Commission, 2021). It is for
this reason that damage caused by high-risk Al
system must give rise to strict liability.

At the same time, in accordance with
the draft Regulation proposed in the 2020
Parliamentary resolution, Al systems that are
not listed as high-risk systems in the relevant
Annex should remain subject to fault-based
liability, unless stricter national laws and con-
sumer protection legislation are in force (Euro-
pean Parliament, 2020). Thus, the European
Parliament suggests a hybrid approach to civil
(tort) liability for damage caused by Al systems
combining strict liability and fault-based liabil-
ity. This approach is meant to be flexible enough
taking into account the degree of risk posed by
different AT systems.

However, even such a hybrid approach is not
perfect. Some of the proposals in the resolution
are quite contradictory. In particular B. Schiitte,
L. Majewski, K. Havu draw attention to the fact
that the idea put forward by the Parliamentary
Resolution, that is, using both a very general
notion of high-risk systems and simultaneously
an exhaustive list of such systems does not
appear recommendable because such a solu-
tion would endanger both flexibility and legal
certainty. In addition, future civil liability for
Al-related damage and the existing product
liability regime need to be harmonized, since
the Product Liability Directive provides for

9



6/2022
CIVIL LAW AND PROCESS

the liability of a producer whereas the Par-
liamentary Resolution envisages the liability
of an operator (Schiitte et al., 2021, p. 28, 30).

8. Conclusions

Summing up the above, it is necessary
point out that at the theoretical level of civil
law, there are many possible ways of dealing
with the liability for damage caused by Al sys-
tems. In theory, it is possible to approach this
issue using the concepts of vicarious liability,
strict liability, including product liability as
well as fault-based liability. It is also possible
to grant legal personality to autonomous Al
systems and hold them directly responsible
for the damage they may cause. At the prac-

tical level, judging from the legislative initi-
atives of the European Parliament, it is most
likely that the European approach to devel-
oping legislation on civil liability for Al-re-
lated damage will be based on the assessment
of risk and therefore will include a combina-
tion of strict liability for damage caused by
high-risk AI systems and fault-based liability
for damage caused by other Al systems that are
not regarded as high-risk. At the same time, in
the near future the possibility of granting legal
personality to autonomous Al systems with
a view to making them liable for damage does
not seem realistic, although it cannot be ruled
out in the long run.
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IIABLIBHO-IIPABOBA BIJIIIOBIJTAJIBHICTD 3A IIIKOY,
3ABJIAHY HITYYHUM IHTEJIEKTOM:
CYYACHMUIT €BPOIEVICHKUI OIIXI

Anoramnis. Mema cmammi — BUKJIaCTH OCHOBHI TEOPETHYHI KOHIIETIITII Ta akTyaJIbHi 3aKOHO/aBYi iHi-
I[iaTUBU MO0 JIEJIKTHOI BifIMOBIAIbHOCTI 32 MIKO/Y, 3aMO/ISIHY IITYYHIM iHTEJIEKTOM, Y €BpOIeicbKo-
my Coiosi.

Memoou docaioxncennsa. Metozomoris pobotu nepeabadac BUKOPUCTAHHS TAKMX METOIB OCTIKEH-
H4, 9K aHAJi3 | CUHTEe3, a TAKOXK TOPiBHAJIBHOTO METOLY.

Pesyavmamu. ITyunuii iHTeJIEKT CTAHOBUTb BUKJIMK [ HASIBHOTO JIEJIIKTHOTO 3aKOHOZIABCTBA,
OCKIJIbKM BiH MOKE 3aBIATH WIKOAM, AiF0YM CAMOCTIHO, i BOAHOYAC He PO3IJISAAETHC K Cy0'€KT Ipa-
Ba, T00TO 5K (PisnuHi Ta 0pupnuHi 0cobu. TeOpeTUYHO NeIKTHA BiAOBIAATbHICTD 32 MIKOAY, MOB'sI3aHY
31 MTYYHAM IHTENEKTOM, MOJKE PO3IJIsIaThCs K cyGcumiapHa BiAMOBiTAIbHICTh, CyBOpa BiAMOBiIaIb-
HiCTh (HE3a/Ie)KHO Bifl BUHM) a00 BIATIOBIZANbHICTD 32 HAABHOCTI BUHU. € TAaKOX TEOPETHYHA MOKJIU-
BiCTh HaJaHHA TPABOCY(’€KTHOCTI AaBTOHOMHUM CHCTEMaM IITYYHOTO iHTENEKTY, IO AACTh MOKIUBICTD
MOKJIACTH HA HUX MPsIMY BiIOBiZIATbHICTD 3a 3aBAany HUMH IKoay. OHak Ha 1ell yac Takwii migxia He
Ma€ BEJIMKO] M ATPUMKH, X04a HOT0 He MOJKHA BUKJTIOYATH B MAfiGyTHHOMY. 3 OISy Ha 3aKOHOABYI iHi-
miaTuBKu €BPOINERCHKOro mapJaMeHTy Halbinbil BipOriAHUI MiAXiA A0 IUBLIBHOI BIANOBIZAMBHOCTI 3a
IIKO/LY, MOB’SI3aHy 31 MITYYHIM iHTeTeKTOM, y €Bporneiichkomy Corosi 6a3yBaTHMEThCs Ha OTHIT PH3HKY,
CTIPIYMHEHOTO Pi3HUMH CHCTEMaMH ITYYHOTO iHTEJIEKTY, i BKII0YaTHMe CyBOPY Bi/TIOBIIAIBHICTD OTIe-
paTopiB BUCOKOPU3UKOBUX CHUCTEM IITYYHOTO IHTEJNEKTY, a TAaKOXK Bi/IIIOBIIAZIbHICTh 32 HAIBHOCTI BUHU
OTIepaTopiB iHIMX CUCTEM IITYYHOTO iHTEJIEKTY, SIKi He KIacu(iKyIoThCs SIK BUCOKOPU3UKOBI.

Bucnosxu. Ha Teopetnanomy piBHI MOKHA TITIHTH /10 TUTAHH IIMBLIBHOI Bi/ITTOBIATBHOCTI 32 ITKO-
11y, TIOB’sI3aHy 31 ITYYHUM iHTEJIEKTOM, i3 BUKOPUCTAHHSAM KOHIEMNIiil cyOcumiapHoi BiMoBiAaIbHOCT,
CYBOPOI BifIMOBiZIATTbHOCTI (HE3aJIE5KHO Bijl BUHH ), BKIIOYHO 3 BiJITIOBIIA/IBHICTIO 32 TOBAPH, a TAKOXK BiJI-
HOBiaIbHOCTI 32 HasiBHOCTI BUHU. Ha npakTidyHOMYy piBHI HallGLIbIIT BIPOTiAHO, 1[0 €BPONEHCHKUIA TiAXI
110 PO3POGJIEHHS 3aKOHOAABCTBA TIPO IUBIIBHO-TIPABOBY BiANOBIIAIbHICTH 3a MIKOLY, OB’ s3aHy 3i Ty4-
HUM THTEJIEKTOM, 6a3yBaTUMEThCS HA OI[IHI[ PU3UKY, a OTXKE, BKJIIOYATUME TIOEIHAHHS CYBOPOI Bi/IIOBi-
JAJTBHOCTI 32 IITKOZLY, 3aB/IaHy CHCTEeMaMH IMITYIHOTO iHTEJIeKTY 3 BUCOKIIM PU3UKOM, i BiITTOBITATBHOCTI 38
KOy, CIPUYMHEHY IHIIMMU CHCTEMaMH ITYYHOTO 1HTEJIEKTY, SIKi He BBAXKAIOTHCSI BUCOKOPU3UKOBUMHU.
V Halib/mxyoMy Mailby THBOMY MOKJIKMBICTb 3aKPiIlIEHHS IPaBOCY0’€KTHOCTI 3a aBTOHOMHUMU CHCTEMA-
MM HITYYHOTO IHTEJIEKTY 3 METOIO MOKJIAIeHHS Ha HUX BIIIOBIATILHOCTI 32 IIKOY He BUIVISJIAE peasic-
TUYHOIO, X04a B IOBIOCTPOKOBIii II€PCIEKTUBI TaKy MOXKJINBICTh HE MOXKHA BUKJIIOYATH.

KiouoBi ciioBa: 1miTyuyHUil iHTEJIEKT, UBIIBHO-TIPABOBA Bi/IIIOBIIAIbHICTD, IIKO/IA, JEIKT, el1eKTPO-
HHa 0co0a, IpaBoCy( EKTHICTb.
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FACTS ESTABLISHED BY COURT

FOR THE PURPOSE OF PROTECTING FAMILY
RIGHTS AND INTERESTS:

CONCEPT AND CLASSIFICATION

Abstract. The purpose of the article is to establish the essence of and to classify facts established by
the court with the purpose of protecting family rights and interests.

Results. 1t is revealed that along with subjective family rights, the family interest, protected by law,
as striving for the use of a specific tangible and/or intangible benefit, which is an independent object
of judicial protection, is also subject to legal protection. Subjective family law and the interest protected
by law is one of the elements of family legal relations, in so far as the content of family legal relations.
Therefore, the legal facts that entail the advent, change or termination of family legal relations are grounds
for the advent, change or termination of corresponding family rights and interests as one of the elements
of legal relations. With regard to codifying a single household of a man and a woman without marriage
in the provisions of civil procedure and family legislation of Ukraine, inaccuracy by the lawmaker
should be emphasised. We argue that the court should establish not the fact of a single household
of a man and a woman without marriage, but the fact of a single household of a man and a woman without
registration of marriage.

Conclusions. The concept of “legally relevant facts” and “legal facts” are the identical legal categories,
since legal facts always entail the advent, change or termination of family legal relations (rights, interests
and duties), 1. e., they are legally relevant facts. The facts that are relevant to the protection of family
rights and interests should be considered concrete living situations, regulated by the guidelines of family
law and entail the advent, change or termination of family legal relations (including family rights, interests
and duties). According to the parties to family legal relations, the facts legally relevant for the protection
of family rights and interests should be classified in: a) facts relevant for the protection of family rights
and interests of spouses (facts of registration and divorce of marriage); b) facts relevant for the protection
of family rights and interests of parents and offspring (the fact of fatherhood (motherhood), the fact
of birth of a person at a certain time); c) facts relevant for the protection of the rights and interests of other
parties to family legal relations (the fact of family relations between natural persons, the fact of adoption,
the fact of a single household of a man and a woman without marriage).

Key words: subjective family law, family rights and interests.

1. Introduction

Legal facts as legal phenomena have
always aroused the interest of scientists in all
spheres of legal study. Their presence relates to
the process of the advent, change or termination
of rights, separate powers, duties or whole legal
relations. In fact, they are the engines of social
relations and the determining factor of their
dynamics (Kostruba, 2014).

Procedural specificities of a proceeding in
cases concerning the establishment of facts, sig-
nificant for protection of family rights and inter-
ests, cannot be identified without determining
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the essence, as well as classifying relevant facts.

According to S.Ya. Fursa, the establishment
of legal facts in civil proceedings is important,
because it contributes to realisation of constitu-
tional rights of citizens, such as: the right to social
protection in case of disability, the breadwinner,
in old age, protection of property, interests, legal
status of civil, family, labour and other legal rela-
tions. Mostly persons concerned apply to court
for establishing legal facts, when required entitle-
ment documents are absent and court decision is
the only way to protect their interests for further
enjoyment of subjective rights. The presence or

© T. Kashperska, 2022
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absence of legal facts affect the advent, change or
termination of personal or property rights of citi-
zens (Fursa, 1997).

2. Theoretical approaches to establishing
legally relevant facts

Usually, the legal literature considers legally
relevant facts as the actions and events that,
according to law, entail certain legal effects
(Bychkova, 2009).

For example, M.M. Yasynok argues that
legally relevant facts are the key legal facts
which the person associates with the advent,
change or termination of his or her future sub-
jective rights (Yasynok, 2014).

V.V. Komarov and H.O. Svitlychna identify
legally relevant facts and legal facts and con-
sider the latter as specific circumstances that
directly or indirectly affect the rights and inter-
ests of society, state, natural persons and legal
entities (Komarov, 2011).

A representative of modern civilisation
school A.V. Kostruba defines one of the types
of legal facts — the terminating fact — as a specific
situation contained in the hypothesis of a legal
provision, and which is connected to the effect
of termination of rights or legal relations,
according to this provision (Kostruba, 2014).

Some scientists suggest that legal facts be
defined based on their sectoral affiliation. For
example, V.S. Kovalska states that a legal fact
in the family law is a specific living situation,
the legal construction of which is envisaged or
allowed by the family law provision, which entails
legal effects on family legal relations (the advent,
change, termination, suspension, obstruction
or renewal) and/or on the family legal entity
(the advent, change or termination, suspension,
impediment or renewal) and /or regarding family
legal personality (the advent, expansion, termi-
nation or limitation) (Kovalska, 2014).

Furthermore, the scientists identify main
features of legal facts as follows: a) legal facts are
situations (not opinions) that have found their
external expression; b) they show the existence
or absence of certain phenomena of the material
world; ¢) they are provided for by law; d) they
are documented in the manner established by
law; e) they entail legal effects provided by
law (Isakov, 1984); f) they are informational
(Kostruba, 2014).

The analysis of the scientific doctrine gives
grounds for the conclusion that most scien-
tists refer to the concept of legally relevant
facts and legal facts as identical, considering
them as the specific circumstances of life with
which the provisions of law relate to the advent,
change or termination of family legal relations
(rights and duties).

Obviously, this approach is justified, because
the above definition covers all essential features

of legal facts developed by the theory of law.
Moreover, in our opinion, the concept of “legally
relevant facts” and “legal facts” are the identical
legal categories, since legal facts always entail
the advent, change or termination of family
legal relations (rights, interests and duties), i. e.,
they are legally relevant facts.

L.V. Venediktova’s thorough study of the cat-
egory of private interest, regulated by the state,
enabled her to define it as a need, realised by
the party to legal relations, to receive a cer-
tain tangible (intangible) benefit or a change
of legal status, which encourages the parties to
legal relations to take concrete actions or, con-
versely, to refrain from them, is in the legal field,
is allowed by the state, is carried out in the form
of a permit and is realised in a specific legal rela-
tionship (Venediktova, 2011).

In addition, the Constitutional Court
of Ukraine expressed its perspective on inter-
pretation of the category of interest in the case
of the constitutional submission of 50 Peo-
ple’s Deputies of Ukraine regarding the official
interpretation of certain provisions of the first
part of Article 4 of the Civil Procedure Code
of Ukraine (the case on the interest protected
by law) Ne 18-p1/2004 of December 1, 2004.
The Constitutional Court of Ukraine explained
that the notion of “interest protected by law”,
which is used in the laws of Ukraine in log-
ical and mental connection with the notion
of “right”, should be understood as an aspira-
tion to use specific tangible and/or intangible
good, as a simple legitimate permission, stipu-
lated by the general content of objective right,
and directly not mediated in subjective right,
that is an independent object of judicial pro-
tection and other legal remedies in order to
meet individual and collective needs, which
do not contradict the Constitution and laws
of Ukraine, public interests, justice, good-faith,
reasonableness and other general legal princi-
ples (Constitutional Court of Ukraine, 2004).

In addition, in clause 3.6 of the motivational
part of Decision Ne 18-pr/2004 of December
1, 2004, the Constitutional Court of Ukraine
stressed that the interest, even being protected
by law, unlike subjective right, has no legal
capacity as the latter, since it is not provided by
the legal obligation of the other party.

In the Family Code of Ukraine, the law-
maker quite often uses the wording “in the inter-
ests of the family” (part 1 of art. 54, art. 65),
“in the interests of the state” (art. 27), “in
the interests of society” (part 3 of art. 7), “in
the interests of spouses” (part 1 of art. 27), “in
the interests of the child” (part 1 of art. 42, part 6
of art. 19, art. 207), thus guaranteeing the real-
isation of interests which are not mediated by
subjective family rights (Churpita, 2015).
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Therefore, along with subjective family
rights, the family interest protected by law as
striving for the use of a specific tangible and/
or intangible benefit, which is an independ-
ent object of judicial protection, is also sub-
ject to legal protection. Subjective family
law and the interest protected by law is one
of the elements of family legal relations, in
so far as the content of family legal relations.
Therefore, the legal facts that entail the advent,
change or termination of family legal relations
are grounds for the advent, change or termina-
tion of corresponding family rights and interests
as one of the elements of legal relations.

Moreover, the characterisation of the factsrel-
evant to the protection of family rights and inter-
ests requires to focus on the relation between
the notions of “protection” and “defence”.

In the context of the correlation between
the legal categories of protection and defence,
we advocate the perspective of L.V. Spasybo-Fa-
tieieva that protection is “guarding” from vio-
lation of a certain good (right or interest pro-
tected by law), and defence is the opportunity
to defend from encroaching, to prevent violation
or to restore violated right. Thus, legal protec-
tion suggests preventive means against encro-
aching on subjective rights. However, the defence
is legal response to an offense that has already
occurred, provides for legal liability and other
remedies of a compensatory and restorative
nature (Spasybo-Fatieieva, 2009). Therefore,
legal protection includes both legal regulatory
mechanism for social relations with the pur-
pose of establishing subjective rights and duties
of participants in legal relations, and legal defence
of subjective rights (Krasytska, 2014).

Therefore, we advocate the perspective that,
during a separate proceeding of cases concern-
ing the establishment of legally relevant facts
in the field of family relations, there is a legal
protection of family rights and interests, which
includes, among other things, their defence.

Therefore, the facts that are relevant to
the protection of family rights and interests
should be considered concrete living situa-
tions, regulated by the guidelines of family law
and entail the advent, change or termination
of family legal relations (including family rights,
interests and duties).

Features of the facts significant for the pro-
tection of family rights and interests are:

1. These are specific living situations. The
specificity of the legal fact is due to the family
legal relationship, which arises, changes or ter-
minates as a result of the legal fact, concerns
specific actors, a specific object, with respect
to which actors are given specific family rights
and duties (Kovalska, 2014). For example, as
a result of a legal fact such as marriage, mutual
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rights and duties of spouses arise for the respec-
tive actors.

2. These are living situations, regulated by
the provisions of family law. It should be noted
that codification of legal constructions of legal
facts can be carried out in different ways: direct
or indirect (collateral) (Isakov, 1984).

In case of a direct way, legal facts are directly
indicated in the legal provision as the basis for
the advent, change or termination of legal rela-
tions (Kovalska, 2014). An example of a direct
way of stating legal facts in the family law may
be the construction of a legal provision in part 1
of the art. 36 of the Family Code of Ukraine,
according to which marriage is the ground for
the advent of rights and duties of spouses.

In case of an indirect way, legal facts are not
explicitly stated in the provision as the ground
for the advent, change or termination of legal
relations, but may entail legal effects of a family
legal nature on the analogy with right or law.

Z.V. Romovska describes legal facts. For
example, art. 84 of the Family Code of Ukraine
provides for that the right to maintenance in
connection with pregnancy is given to the wife,
i. e, the woman in marriage. In case of volun-
tary recognition of fatherhood by a person with
whom a pregnant woman is not married, on
the analogy with right, the right to aliments for
the time of pregnancy may be recognised for her
(Romovska, 2003).

3. These are living situations that entails
the advent, change or termination of family
legal relations (including family rights, interests
and duties).

According to PF Yeliseikin, one or
the other situation should be regarded as legally
relevant only in terms of the legal effects it may
cause under law, and on the contrary, the very
situation may legally indifferent if it is con-
sidered in connection with the legal effects for
which it does not have legal significance. There-
fore, the legal significance or legal indifference
of the fact should be determined specifically in
each case (Eliseykin, 1972).

Therefore, the essence of this feature of legal
facts, which are relevant for protection of
family rights and interests, is that such facts have
in each case to create “expected” legal effects
in the form of the advent, change or termina-
tion of family legal relations, that is, to be law-
making. For example, adoption results in
parental legal relationship with all mutual
personal, non-personal and property rights
and duties of parents and offspring (art. 232 of the
Family Code of Ukraine); the divorce entails
termination of personal non-property, as well as
property rights and duties of spouses (art. 105
of the Family Code of Ukraine); the change
of the conditions of the marriage agreement is
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the ground for the change of the legal relations
regulated by it (art. 100 of the Family Code
of Ukraine), etc.

3. Legal regulatory mechanism for
the establishment of legally relevant facts

According to explanations of the Plenum
of the Supreme Court of Ukraine in part 1 of its
Resolution Ne 5 “On judicial practice in cases
of establishing legally relevant facts” of March
31, 1995, cases of establishing facts are consid-
ered in individual proceedings if:

1. Under law, such facts produce legal effects,
that is, affect the advent, change or termination
of personal or property rights of citizens.

The legal significance of the facts estab-
lished in a separate proceeding is determined
by the provisions of substantial law (in this
case family law), which should be applied by
the court in considering the case (Komarov,
2011).

In addition, it is possible to determine
whether the legal effects are caused in connec-
tion with the purpose for which the applicant
appealed to the court. The purpose of establish-
ing the fact can be both realisation of a specific
subjective right and determination of the legal
status of a person: it is important only that
between the fact established, on the one hand,
and the subjective right and the interest pro-
tected by the law, on the other hand, there is
a connection making the fact legally relevant.

For example, in case of appeal to
the court with the application on establishing
the fact of fatherhood (motherhood) (art. 135
of the Family Code of Ukraine) the applicant’s
purpose is the advent of parental legal relation-
ship between him or her and the child, which
will be a legal effect of the “positive” consider-
ation of the case.

2. The current legislation does not provide
for another procedure of their establishment.

When deciding on the establishment
of legally relevant facts, the individual proceed-
ing should consider the provisions of legal regu-
lations, which provide for a non-judicial proce-
dure for establishing certain facts. In particular:

a) according to the Law of Ukraine “On
rehabilitation of victims of political repression
in Ukraine”, facts of dispossession and admin-
istrative eviction of citizens are established
by the committees of the Council of People’s
Deputies on the issues of renewal of the rights
of the rehabilitated;

b) according to the Procedure for confir-
mation of the available length of service for
the appointment of pensions in the absence
of the employment record or corresponding
records in it, approved by Resolution Ne 6370f
the Cabinet of Ministers of Ukraine of August
12, 1993, if the documents have not been pre-

served, the length of service is confirmed out
by district (city) departments of social security
of the population on the basis of testimony; in
other cases, the length of service is determined
in the procedure provided by the legislation
regulating the legal relations associated with
the need to establish this length of service;

¢) according to the Law “On Labour Pro-
tection” and the Procedure for investigation
and record of accidents, occupational diseases
and accidents at work, approved by Resolution
Ne 1232 of the Cabinet of Ministers of Ukraine
of November 30, 2011, the fact of injury and other
health damage at work is indicated by the act
on accident, and in case of refusal of the owner
of the enterprise, institution, organisation or
authorised body to make such act or refusal
of the victim or other interested person to con-
sent with the content of the act, the issue is con-
sidered in the manner provided by the legislation
on labour disputes consideration.

In addition, the courts may not consider
applications on establishing the fact of belong-
ing of persons affected by the Chernobyl dis-
aster to war veterans or war invalids, military
service, stay on the front, in partisan groups,
injuries and shell shocks during the performance
of military service duties, causes and degree
of disability, group of disability and time of its
occurrence, graduation of educational institu-
tion and reception of corresponding education,
reception of government awards.

3. The applicant has no other opportunity to
obtain or restore a lost or destroyed document,
which proves the legally relevant fact.

In most cases, legal facts are confirmed by
records of civil status acts, various certificates
and other documents (e. g. marriage certificate,
birth certificate, etc.). Nevertheless, not always
a legal fact can be certified by the relevant doc-
ument (Kivalov, 2010).

The inability of the applicant to obtain
in another manner the relevant documents,
which prove the legal fact, is caused by sev-
eral reasons. One of the reasons is that the fact
legally relevant for the applicant is not subject
to state registration. Such facts include, for
example, the fact of a person being dependant,
the recognition of fatherhood. The inability
of the applicant to obtain the necessary doc-
uments may also be due to unduly, for any
reason, registration of the legal fact, which
is subject to state registration. Such facts
include, for example, the death of a person
at a certain time or under certain circum-
stances. The inability to restore lost docu-
ments can also be caused by the fact that,
despite the timely registration of the rele-
vant legal fact, documents confirming it have
not been retained and cannot be restored
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for objective reasons. For example, the fact
of registration of marriage can be established
in a separate proceeding in connection with
the fact that the archives of the State Civil
Registry Office were destroyed during the fire
and therefore the applicant cannot receive
a duplicate of the lost marriage certificate
(Osokina, 2010).

4. The establishment of the fact is not con-
nected with the following decision of the dis-
pute over the right.

Inlegal literature, the presence of dispute over
the right is usually defined as a feature of the case
of a suit proceeding. Moreover, the presence
of dispute over the right, under the general rule,
excludes the possibility of considering the case in
a separate proceeding (Osokina, 2010).

This perspective is reflected in the legal
provision of part 6 of art. 235 of the Civil Pro-
cedure Code of Ukraine, according to which, if
during the consideration of the case in a sep-
arate proceeding a dispute on the right arises,
that is solved in the accordance with the claim
proceeding, the court shall leave the statement
without consideration and explain persons
concerned that they have a right to claim on
the general grounds.

The civil procedure legislation of Ukraine
provides the approximate list of facts which can
be established by the court in a separate proceed-
ing. For example, according to part 1 of art. 256
of the Civil Procedure Code of Ukraine, the court
considers cases on establishment of the fact of:
1) family relations between natural persons;
2) dependence of a natural person; 3) injury, if
necessary, for the purpose of pension or assistance
on obligatory state social insurance; 4) registra-
tion of marriage, divorce, adoption; 5) a single
household of a man and a woman without mar-
riage; 6) the belonging of entitlement documents
to the person, whose surname, name, father’s
name, place and time of birth do not coincide with
the name, father’s name, surname, place and time
of birth, specified in the birth certificate or in
the passport; 7) the birth of a person at a certain
time in case of impossibility of registration of birth
by the State Civil Registry Office; 8) the death
of a person at a certain time in case of impossi-
bility of registration of death by the State Civil
Registry Office; 9) the death of a missing person in
circumstances threatening him or her with death
or giving reasons to consider him or her dead in
acertain accident as a result of man-made and nat-
ural emergency situations.

The list of facts that may be established by
the court in a separate proceeding is not exhaus-
tive. The court may establish other facts, affect-
ing the advent, change or termination of per-
sonal non-property or property rights of natural
persons, unless the law provides for another
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procedure of their establishment. For example,
a separate proceeding may establish: the fact
of recognition of fatherhood or motherhood
in the event of death of a person who consid-
ered him-/herself a father or mother of a child,
provided that the recording is made accord-
ing to the rules established by law (articles
130, 132, 135 of the Family Code of Ukraine);
the fact of adoption of the inheritance, the place
of opening of the inheritance (articles 1221,
1268 of the Civil Code of Ukraine) etc.

In addition, according to paragraph 1
of the Supreme Court of Ukraine Resolution Ne 5
“On judicial practice in cases of establishing legally
relevant facts” of 31 March 1995, the court may
establish facts which, under foreign law, entail legal
effects for the applicant, if the court’s decision is
necessary for applicant in relations with citizens
of other states (for example, for the resolution
of the issue of the right to inheritance of a person
who is not recognised by the legislation of Ukraine
to the circle of heirs under the law).

The legal nature of family legal relations,
their content and parties, as well as provisions
of parts 2, 3 of art. 234, parts 1, 2 of art. 256
of the Civil Procedure Code of Ukraine, articles
130-132 of the Family Code of Ukraine, enable
to conclude that a separate proceeding consid-
ers cases of establishing facts relevant for pro-
tection of family rights and interests, such as:

1) family relations between natural persons
(para. 1 of part 1 of art. 256 of the Civil Pro-
cedure Code of Ukraine), if, for certain reasons,
the fact was not registered by the bodies of State
Civil Registry Office (hereinafter — the SCRO);

2) registration of marriage, divorce, adop-
tion (para. 4 of part 1 of art. 256 of the Civil
Procedure Code of Ukraine), if the correspond-
ing record has not been kept in the SCRO, its
restoration has been refused or the record can
be restored only on the ground of the court’s
decision to establish the fact of registration
of the civil status act;

3) fatherhood (motherhood) — in the case
ofthedeath ofaman who wasnot married toachild’s
mother (the death of a woman who considered her-
self a child’s mother), if the record of the child’s
father in the Birth Registration Book is made
with the mother’s surname and the child’s patro-
nymic is recorded by at the behest of the mother
(part 1 of art. 135 of the Family Code of Ukraine) or
the mother of a child whose parents are unknown,
is recorded by the decision of the body of guardian-
ship and care (part 2 of art. 135 of the Family Code
of Ukraine);

4) a single household of a man and a woman
without marriage (para. 5 of part 1 of art. 256
of the Civil Procedure Code of Ukraine), if this fact
causes the advent, change or termination of legal
relations, for example, the advent of the right to
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joint ownership of property, acquired by a man
and a woman during the time of a single house-
hold, the right to be dependant in accordance
with the provisions of art. 76 of the Civil Proce-
dure Code of Ukraine, etc. With regard to codi-
fying a single household of a man and a woman
without marriage in the provisions of civil pro-
cedural and family legislation of Ukraine should
be emphasised on such inaccuracy, as allowed by
the law-maker. It is seen that the court should
establish not the fact of a single household of a man
and a woman without marriage, but the fact
of a single household of a man and a woman with-
out registration of marriage. Therefore, we pro-
pose to make appropriate changes to: a) the legal
provision in para. 5 of part 1 of art. 256 of the Civil
Procedure Code of Ukraine, shall be worded as
follows: “a single household of a man and a woman
without registration of marriage”; b) the legal
provision in part 2 of art. 21 of the Family Code
of Ukraine, shall be worded as follows: “a sin-
gle household of woman and man without reg-
istration of marriage is not a ground for rights
and duties of spouses”;

5) the birth of a person at a certain time in
case of impossibility of registration by the SCRO
of the birth (para. 7 of part 1 of article 256
of the Civil Procedure Code of Ukraine).

The list is not exhaustive. According to
the para 2 of art. 256 the Civil Procedure
Code of Ukraine may also establish other facts
affecting the advent, change or termination
of personal or property rights of natural persons
depends, unless otherwise specified by law.

According to V.V. Yarkov, the significance
of any classification is that it allows to study
object more deeply, to identify specificities,
interrelation of general and special. The gen-
eral classification of legal facts has been devel-
oped in jurisprudence a long time ago and quite
thoroughly. It is carried out according to a voli-
tional feature into actions and events. The place
of legal facts in this classification is determined
by the nature of the relation between the legal
fact and the will of the person. The significance
of grouping legal facts on the basis of their cor-
relation with individual will is due to the effec-
tiveness, which expressed is in the influence on
the will of the person (Yarkov, 2012).

According to M.M. Yasynok, legal relevant
facts can be divided into three groups. The first
group covers registration legal facts, which are
registered by the state only in written form (reg-
istration of marriage, divorce, adoption, birth,
death). The second group is unobvious legal facts,
which do not have their written form of recording,
and therefore can be established both on the basis
of testimony and other written or verbal evidence
(fact of family relations, fact of the person’s depend-
ence). The third group of legally relevant facts are

obvious facts, such as events, for example, injury.
For this fact, it is important to establish the place
and circumstances of receiving such injury, because
the fact of injury without place and circumstances
of the event is not complete, and these circum-
stances are inseparable and constitute the only con-
tent of this legal fact (Yasynok, 2014).

V.V. Komarov and H.O. Svitlychna propose
to classify legally relevant facts by sectoral orien-
tation into: a) legally relevant facts for the reali-
sation of rights and interests arising from civil,
family and other legal relations; b) legally relevant
facts for the realisation of social rights and inter-
ests of natural persons; ¢) the facts which are acts
of civil status, as well as the fact of the validity
of entitlement document (Komarov, 2011).

V1. Prokopenko proposes to classify
the legally relevant facts on a procedural basis,
such as the unity of the grounds and conditions
for the proceeding of such cases. According to this
feature, the author identifies the following types
of legally relevant facts: facts that are subject to
mandatory state registration and which were pre-
viously registered; facts that were previously doc-
umented but with errors; facts that are subject to
mandatory state registration but were not previ-
ously registered; facts that are not subject to man-
datory state registration; facts that are not subject
to mandatory state registration; facts that termi-
nate citizens’ ability to act (Prokopenko, 1963).

4. Conclusions

The concept of “legally relevant facts”
and “legal facts” are the identical legal catego-
ries, since legal facts always entail the advent,
change or termination of family legal relations
(rights, interests and duties), i.e., they are
legally relevant facts.

The facts that are relevant to the protection
of family rights and interests should be consid-
ered concrete living situations, regulated by
the guidelines of family law and entail the advent,
change or termination of family legal relations
(including family rights, interests and duties).

According to the parties to family legal
relations, the facts legally relevant for the pro-
tection of family rights and interests should be
classified in:

a) facts relevant for the protection of family
rights and interests of spouses (facts of registra-
tion and divorce of marriage);

b) facts relevant for the protection of fam-
ily rights and interests of parents and offspring
(the fact of fatherhood (motherhood), the fact
of birth of a person at a certain time);

¢) facts relevant for the protection
of the rights and interests of other parties to
family legal relations (the fact of family rela-
tions between natural persons, the fact of adop-
tion, the fact of a single household of a man
and a woman without marriage).
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®AKTH, 110 BCTAHOBJIIOIOTHCA CY/IOM 13 METOIO OXOPOHU
CIMEMHUX ITPAB TA IHTEPECIB: IIOHATTA I KTACU®IKAIIA

Anoranis. Memoto cmammi € BU3HAUEHHST CYTHOCTI (DAKTiB, 1[0 BCTAHOBJIIOIOTHCS CYIOM i3 METOIO
OXOPOHU CiIMEIHUX MPaB Ta iHTEPeCiB, i 3/ilicHeH s iX Kiracudikaiii.

Pesyavmamu. 3’scoBaHo, mo TOps/ i3 Cy0'€KTMBHUMK CIMEHHMMHM IIpaBaMKl IIPAaBOBii OXOPOHI
MJIJIATa€ TAaKOK OXOPOHIOBAHUH 3aKOHOM CIMEWHUI iHTepec SIK IMParHeHHs J0 KOPUCTYBaHHS KOHKPET-
HUM MarepiaJbHUM Ta/a00 HemaTepiaJbHUM OJaroM, 10 € CaMOCTIHHMM 00’€KTOM CYAOBOTO 3aXHCTY.
Cy0’ekTuBHE ciMeiiHe [PaBO Ta OXOPOHIOBAHUII 3aKOHOM IHTEPEC € OJHKMM 3 CJIEMEHTIB CiMeHHUX Ipa-
BOBI/IHOCHH, a caMe YaCTHHOIO 3MiCTy CiMEiHMX IPaBOBiZIHOCKH. TakMM YMHOM, OpUANYHI (akTH, 1m0
TATHYTb BUHUKHEHHS], 3MiHY Y1 IIPUIMHEHHS CIMEIiHUX IIPABOBIIHOCHH, € ITi/ICTABOIO TAKOX JIJIS1 BUHUK-
HEHHsI, 3MiHN a00 IPUITMHEHHS BIAMOBIAHUX CIMEHHUX MPAB Ta IHTEPECIB SIK OJHOTO 3 €JIEMEHTIB MIPABO-
BiHOCHH. 3 TIPUBO/Y 3aKOHOABYOI peraMeHTallii MpoKMBaHHs OIHICIO CiM'€I0 YOJI0BiKa Ta XKiHKK 6e3
1106y B HOPMax IUBLIBHOTO TIPOIECYAJbHOTO Ta CiMEHOr0 3aKOHOABCTBA YKPaiHu BAPTO HATOJIOCUTH
Ha Takiil HETOYHOCTI, SIKY JIOIYCTHB 3aKOHOJABellb. BOauaeThes, M0 CyJl Mac BCTAHOBJIIOBATH He (hakT
MPOKMBAHHS OJHIEI0 CIM'€10 Y0JI0BiKa Ta sKiHKK 6e3 o0y, a hakT MPOKMBAHHS OXHIEIO CiM'€I0 YOJIOBIKa
Ta XKiHKK 6e3 peectparrii numooy.

Bucnoexu. Tloustrs «hakru, 1110 MAIOTh I0PUANYHE 3HAYEHHST» Ta <IOPUANYHI (DAKTU> € TOTOKHUMHU
[IPAaBOBUMHU KaTeropisiMy, a/UKe I0pudHi (hakTH 3aBXK/IM 3yMOBJIOIOTh BAHNKHEHHS, 3MiHY U [IPUITMHEH-
Hsl IIPaBOBiAHOCKHH (IIpaB, iHTepecis Ta 060B A3KIB), TOOTO € hakTaMH, 1110 MAIOTh IopyAnYHe 3HayeHHs. Dak-
TaMH, sIKi MaloTh 3HAYEHHS /ISl OXOPOHU CIMEIHUX NIPAB Ta iHTepeciB, HEOOXIHO BBAXKaTH KOHKPETHI KUT-
TEBI 0OCTABUHM, IO PErJIaMEHTOBaHI HOPMaMK CIMEIHOTO paBa Ta TATHYTh 3a COO0I0 BUHUKHEHHSI, 3MIHy
YU [IPUIMHEHHS CIMEHHUX [PAaBOBIAHOCUH (30KpeMa, CiMeiiHuX 11pas, iHTepeciB Ta 0008 43KiB). Baxaemo
3a JIoIliIbHe KTacudikyBaTn (hakTH, 110 MAIOTh I0PUIMYHE 3HAYEHHS TSI OXOPOHU CIMEITHUX TIPaB Ta iHTep-
€CiB, 3a Cy0'€KTHUM CKJIAJIOM YYACHUKIB CIMEHHUX MPABOBIIHOCUH Ha TaKi BUIM: a) (PAKTH, 1[0 MAIOTh 3Ha-
YeHHs J/IT OXOPOHM CIMEIHUX TIpaB Ta iHTepeciB MoApyskskst (PakTh peecTpallii Ta posipBaHHs ULI00Y);
6) (hakTH, 1110 MAIOTh 3HAYEHHSI 1JIs OXOPOHU CIMEHHUX IIpaB Ta iHTepeciB 6aThKiB i giTeit ((hakT GaTbKiBCTBA
(MartepuHCTBA), PaKT HAPOIIKEHHsT 0COOU B MIEBHUIA Yac); B) (haKTH, 0 MAIOTh 3HAYEHHSI IJIst OXOPOHH IIPaB
Ta iHTepeciB iHMMX Cy6'€KTiB ciMEHHNX TTPaBOBIAHOCKHH ((PaKT POAMHHUX BIAHOCHH MiK (i3IHUMHI 0cOba-
MH, GaKT YCHMHOBIEHHsT, (DAKT MPOKUBAHHS OJHIEI CIM €10 YOJIOBIKA Ta JKIHKU 6e3 ILToly).

Kiouosi ciioBa: cyG’ekTrBHE ciMeliHe IPaBo, ciMeliHi paBa Ta iHTepecH.
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The article was revised 10.08.2022
The article was accepted 30.08.2022
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INTERNATIONAL COMMERCIAL ARBITRATION
DURING MARTIAL LAW IN UKRAINE

Abstract. The purpose of the article is to determine changes in the activities of international
commercial arbitration on the territory of Ukraine and analyze the problems that the parties may face in
national courts due to the declaration of martial law in Ukraine.

Researchmethods. The methodological research comprises general scientific (analysis, generalization,
induction, deduction, and classification) and special methods of cognition of the scope of international
commercial arbitration (collection and processing of information, comparison, and forecasting). Thus,
the following methods were used in the work: deduction — to specify the particularities of arbitration
at different stages during martial law in Ukraine; forecasting — to indicate the central problems prevailing
in the recognition and enforcement of arbitral awards during martial law in Ukraine and study the main
trends in the development of international commercial arbitration.

The research database consists of international acts; regulations of arbitration institutions; legislation
of Ukraine; judicial generalizations; state register of court decisions; official statistical data; the practice
of international commercial arbitration courts; notices of institutions posted on their official websites;
scientific doctrine’s provisions.

Results. The basic alterations that occurred in the activities of the International Commercial
Arbitration Court during the declaration of martial law due to the military aggression of the Russian
Federation are analyzed; ensuing problems in the activities of international commercial arbitration under
martial law are clarified, and possible options for their solution are proposed.

Conclusions. The military aggression of the Russian Federation and the declaration of martial law on
the territory of Ukraine elucidated a range of problems faced by both judicial authorities and international
commercial arbitration, including filing documents with the arbitration institution and enforcement
of arbitration awards. The solution to the above problems is a prerequisite for the proper performance
of international commercial arbitration in Ukraine as an efficient institution.

Key words: international commercial arbitration, martial law in Ukraine, military aggression
of the Russian Federation, ICAC activities during martial law in Ukraine, recognition and execution
of arbitration award, force majeure, Ukrainian Chamber of Commerce and Industry.

of an arbitration award in Ukraine in the cur-
rent conditions.

Main body. The military aggression
of the Russian Federation against Ukraine
has influenced all the processes taking place

1. Introduction

Due to the military aggression of the Rus-
sian Federation against Ukraine, martial law
was declared in Ukraine following the Decree
of the President of Ukraine dated 24.02.2022

Ne 64,2022 and the Law of Ukraine “On
Approval of the Decree of the President
of Ukraine “On the Introduction of Martial
Law in Ukraine” dated 24.02.2022 Ne 2102-IX.
It influenced all economic and legal ties, both
inside the country and outside. International
commercial arbitration has also been signifi-
cantly affected. Therefore, the purpose of this
article is to analyze amendments considering
disputes in international commercial arbitra-
tion during martial law in Ukraine and study
the problems of recognition and enforcement
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on the territory of our state. The institution
of international commercial arbitration was
not an exception. Today, there are two per-
manent arbitration institutions in Ukraine —
the International Commercial Arbitration Court
at the Ukrainian Chamber of Commerce
and Industry and the Maritime Arbitration
Commission at the Ukrainian Chamber of Com-
merce and Industry (hereinafter referred to as
“the arbitration institutions”). In order to bet-
ter understand the changes that occurred in
the activities of international commercial arbi-

© 0. Babalunha,2022



6,/2022

COMMERCIAL LAW AND PROCESS

tration due to the declaration of martial law on
the territory of Ukraine, it is proposed to clas-
sify such changes under the arbitration stages.
At the same time, the following should be noted
among the stages of arbitration:

— pre-trial;

— arbitration proceedings;

— enforcement of an arbitral award.

It should be emphasized that the last two
stages were the most affected, so they are ana-
lyzed in the present work.

2. Changes in arbitration proceedings

The first change in arbitration proceedings
that must be noted is that arbitration institu-
tions fulfil the vast majority of their functions
online for the period of martial law. The con-
clusion follows from the decision of the Presid-
ium of the ICAC and MAC at the UCCI dated
March 21, 2022 (International Commercial
Arbitration Court at the Chamber of Commerce
and Industry of Ukraine, 2022a). According to
the mentioned decision: “Communication with
the arbitral tribunals in specific cases, parties to
disputes and other users of services, and sending
procedural documents, except for final arbitral
awards, are carried out by the ICAC and IAC
secretariats via electronic means”. Moreover,
the parties should submit procedural docu-
ments via electronic means. The relevant pro-
vision does not apply to procedural documents
of fundamental importance, namely, a statement
of claim. It may be submitted in electronic form
to international commercial arbitration only
by agreement of the parties to the dispute. It is
worth mentioning that the Rules of the ICAC
at the UCCI were amended on July 1, 2022, in
particular, regarding the option of submitting
documents to international commercial arbitra-
tion in digital form (International Commercial
Arbitration Court at the Chamber of Commerce
and Industry of Ukraine, 2022c).

In addition, it is essential to pay attention to
the appeal of the Chairman of the ICAC and IAC
at the UCCI to the arbitrators of the institutions
dated 18.03.2022 (International Commercial
Arbitration Court at the Chamber of Commerce
and Industry of Ukraine, 2022b) and the infor-
mation posted on the official websites of the arbi-
tration institutions dated 18.03.2022 regarding
the operation of the ICAC and IAC at the UCCI
during martial law (International Commercial
Arbitration Court at the Chamber of Commerce
and Industry of Ukraine, 2022d). The official
information states that during martial law, all
oral hearings shall be held online or in writing
by agreement of the parties. That kind of trend
is not new. It has come into existence because
of the progress of information technologies. But
a special need for such a procedure arose dur-
ing the COVID-19 pandemic. However, despite

the advantages of online hearings, there may be
some difficulties that should be resolved. For
example, it raises the question: does the arbitra-
tor have the right to decide on the form of meet-
ings if there is no agreement between the par-
ties? Can the arbitrator’s decision on the form
of arbitration be further interpreted as a reason
for appealing and reversing the arbitral award?

At the same time, it makes one wonder
about the platform’s security where such meet-
ings and data exchange will be held. It is worth
noting that the above concerns are not original,
and the scientific community is already look-
ing for their solutions. For example, in 2019,
the International Council for Commercial Arbi-
tration (ICCA), the New York State Bar Asso-
ciation, the International Institute for Conflict
Prevention and Resolution, and the Interna-
tional Bar Association drafted and promul-
gated the Protocol on Cybersecurity in Inter-
national Arbitration (2020 edition) (CPR,
2019). Following the specified goal, the Pro-
tocol fulfils the following task: 1) to provide
a basis for determining information security
measures for individual arbitration issues; 2) to
increase awareness of information security in
international arbitration. The Protocol gives
cybersecurity recommendations relevant to
all stages of arbitral proceedings. For example,
the Protocol’s Schedule B establishes informa-
tion security risk factors and their classifica-
tion, which should serve to enable the parties,
after analyzing it, to define reasonable measures
to be applied in arbitration. Schedule D pro-
vides recommendations on security measures
decided by the parties at the time of the con-
clusion of the contract. Hence, the parties are
not recommended to provide for specific meas-
ures, since they may be outdated or no longer
relevant at the time of consideration. Instead,
the parties may provide that, during arbitral
proceedings, they may apply reasonable secu-
rity measures. Thus, the appendix specifies
an algorithm of actions to coordinate the meas-
ures: 1) the Parties shall take reasonable meas-
ures regarding the security of information for
arbitration; 2) tribunal prescribes reasonable
information security measures for the arbitra-
tion; 3) the Parties agree reasonable informa-
tion security measures for the arbitration.

The following particularity of arbitration
proceedings, which should be brought to notice
upon the topic under study, is the problem of cer-
tifying force majeure. As a rule, force majeure is
a prerequisite for foreign economic contracts,
disputes of which most often become the sub-
ject matter in international commercial arbi-
tration. Thus, according to the Law of Ukraine
“On Chambers of Commerce and Industry
of Ukraine”, the authentication and issuance
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of certificates of force majeure are carried out
exclusively by the Chamber of Commerce
and Industry of Ukraine and its authorized
regional chambers of commerce and industry.
The period for issuing the certificate issuance
took about 7 days. However, the UCCI decision
as of 24.04.2022 (Ukrainian Chamber of Com-
merce and Industry, 2022) simplified the rele-
vant procedure. Thus, on the official website it
was reported that the CCI of Ukraine confirms
that “the specific circumstances (the imposition
of martial law on the territory of Ukraine in con-
nection with the military aggression of the Rus-
sian Federation) from February 24, 2022 until
their official termination, are extraordinary
and irreversible”. Interested persons do not
need to contact the CCI to obtain a certificate
confirming such circumstances as force majeure
hence they can print the specific confirmation.
It should be separately emphasized that
the arbitral tribunal shall provide a legal
qualification of force majeure compared with
other evidence of the parties. Since the cer-
tificate is issued by the chamber of commerce
and industry at the request of one of the par-
ties to the disputed legal relations, the other
party to the disputed legal relations is deprived
of the opportunity to provide its arguments
and influence the conclusions of the chamber
of commerce and industry. That sort of authen-
tication of force majeure can be considered suffi-
cient proof of availability of such circumstances
for the parties to the contract if they have
agreed. In addition, it is interesting to mark
that the above does not bind the arbitral tribu-
nal in terms of the legal qualification of particu-
lar circumstances as force majeure in the case
of a dispute between the parties. In other words,
the certificate issued by the Ukrainian CCI
should be analyzed, taking into account other
evidence available in the case file. Other-
wise, it violates the principle of competition
between the parties. For a better understand-
ing, it is necessary to introduce an example. If
the parties have concluded a supply agreement
whereby one company (registered outside
Ukraine) shall accept and pay for the goods,
and the other company (registered in Ukraine)
shall transport it to a specific location (outside
Ukraine), then qualification of the military
aggression of the Russian Federation as force
majeure is not a basis for releasing liability for
non-fulfillment of an obligation or its improper
fulfillment. However, if the contract stipulated
that the cargo would be transported by sea
and the seaports of Ukraine were closed due to
the military aggression of the Russian Federa-
tion, then the shipment was impossible. For this
reason, the certification of the fact of military
aggression in Ukraine by the Ukrainian CClI,
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together with other evidence (lack of ports’
operation), is a sufficient basis for a temporary
non-fulfillment of the obligation. The recom-
mendations originate from national practice.
Thus, in the decision as of August 19, 2022, in
case Ne 908,/2287 /17, the Supreme Court noted
“<..> the certificate is issued by the chamber
of commerce and industry at the request of one
of the parties to the disputed legal relations
(parties to the contract), which the party pays
(except for small business entities) for the ser-
vices of the chamber of commerce and industry.
At the same time, the other party to the dis-
puted legal relationship (contract) is deprived
of the opportunity to provide its arguments
and influence the conclusions of the chamber
of commerce and industry. Such authentication
of force majeure (acts of God) may be consid-
ered sufficient proof of force majeure for the par-
ties to the contract if so agreed, but it does not
bind the court in the case of a dispute between
the parties regarding the legal qualification
of particular circumstances as force majeure.
Hence, the Supreme Court, composed of judges
of the joint chamber of the Commercial Cassa-
tion Court states that the certificate of the cham-
ber of commerce and industry confirming force
majeure cannot be considered irrefutable proof
of its existence but shall be critically evaluated
by the court, taking into account the established
circumstances of the case and in the aggregate
with other evidence. Therefore, the recogni-
tion of a certificate of the chamber of commerce
and industry as indisputable and sufficient proof
of force majeure (acts of God) without the court’s
assessment of other evidence contradicts
the principle of the competitiveness of the trial
participants” (Supreme Court, 2022a).

In addition, in the decision as of 27.01.2022
in case Ne 904/3886/21, the Supreme Court
stated that “Force majeure circumstances are
not of a pre-judicial (predetermined) nature.
If they occur, the party referring to the force
majeure circumstances shall prove them. The
party referring to specific circumstances shall
prove that they are force majeure, including for
a particular case. Based on the features of force
majeure, it is also necessary to prove its extraor-
dinariness and inevitability. The fact that force
majeure shall be proved does not exclude that
the existence of force majeure can be certified
by the relevant competent authority” (Supreme
Court, 2022b). However, it is important to keep
in mind that force majeure does not exempt
from the fulfilment of the obligation, but only
from sanctions for non-fulfilment, taking into
account that the court (national or inter-
national) will establish that they have been
the cause of non-compliance or improper com-
pliance with the contract.
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3. Changes during the execution of an arbi-
tral award

The final stage of arbitration is the execution
of an arbitral award; in case of refusal of volun-
tary execution — the application of the proce-
dure for recognition and execution of the arbi-
tral award within the territory of Ukraine. This
stage is sometimes cumbersome enough if
a party is unwilling to comply with the arbi-
tral award. It can be assumed that the problem
of enforcement of arbitral awards may become
more complicated in wartime.

According to the current legislation,
an application for recognition and enforcement
is submitted to the court of appeal, the juris-
diction of which extends to Kyiv (Kyiv Court
of Appeal). In the first months of the war, organ-
izational changes were introduced in the Kyiv
Court of Appeal. Thus, following the notice
posted on the court’s official website (Kyiv
Court of Appeal, 2022b) as of February 28,2022,
court proceedings of some categories, including
civil cases, will be withdrawn. And in the notice
as of March 29, 2022 (Kyiv Court of Appeal,
2022¢), it is indicated that one of the organ-
izational changes is the stay of action in open
court hearings involving the trial participants.
At the same time, it is marked that “the proce-
dural activity of the court of appeal is not ter-
minated — the Kyiv Court of Appeal considers
the following court cases: civil cases subject to
consideration in writing on the materials avail-
able in the case if the parties to the case have
exercised their procedural rights (filed a recall,
objection); other civil cases and cases of admin-
istrative offenses, in the presence of petitions
of the parties to the case to consider it in their
absence”. According to the announcement
dated May 18, 2022 (Kyiv Court of Appeal,
2022a), the Kyiv Court of Appeal has been
operating as usual since May 2, 2022. However,
it makes one wonder if one party initiated rec-
ognition and enforcement of the arbitral award
from 28.02.2022 to 02.05.2022, then the case did
not progress; the maximum done was the case’s
registrationand the determination of the bench.
In other words, instead of the term envisaged
in the Civil Procedure Code of Ukraine (two
months), the case will actually be considered
for longer.

In addition, it is worth mentioning exist-
ing cases that are being considered in national
courts in terms of the recognition and enforce-
ment of an arbitral award or the cancellation
of an arbitral award upon which the proce-
dural period was defaulted due to martial law
in Ukraine. In this regard, we should analyze
the case Ne 824/259/21, which is being con-
sidered by the Supreme Court. The appeal
was filed after the expiration of the relevant

deadline under the norms of the current legis-
lation, but the parties asked in the appeal for
the renewal of the specific period. The Supreme
Court renewed the deadline, noting that “Given
the imposition of martial law throughout
Ukraine on February 24, 2022 by the Decree
of the President of Ukraine Ne 64/2022 “On
the Introduction of Martial Law in Ukraine”
and the related restrictions, as well as the human
right to access to court, the bench concluded
that the reasons for missing the deadline for
appeal are valid and the missed deadline shall be
renewed” (Supreme Court, 2022 c).

The very legal proceeding may also be
a problem faced by the party that initiated
the litigation on the recognition and enforce-
ment of the arbitral award or the annulment
of the arbitral award. It lies in the inability to
appear before the court due to martial law in
Ukraine. The issues can be settled in various
ways, namely: holding a court session via video
conference at the premises of another court or
outside the premises of the court. Depending on
the conference type, different participants are
responsible for the consequences of interrupt-
ing the videoconference. Accordingly, if a party
will make a videoconference outside the court,
the interruption of communication or other
problems associated with the video conference
shall be borne by the party to the case who filed
the relevant application.

Another potential problem for the party
that initiated the recognition and enforcement
of the arbitral award after receiving an affirm-
ative court decision is enforcement proceed-
ings. Thus, it is essential to specify the altera-
tions which were made to the Law of Ukraine
Ne 2129-IX “On Amendments to Section XIII
“Final and Transitional Provisions” of the Law
of Ukraine “On Enforcement Proceedings”
dated 15.03.2022 (Verkhovna Rada of Ukraine,
2022b). According to the amendments, the ini-
tiation of enforcement proceedings is prohibited
in temporarily occupied territories. The Ministry
for Reintegration of the Temporarily Occupied
Territories of Ukraine keeps them recorded. The
Instruction on the organization of enforcement
of decisions dated 02.04.2012 Ne 512/5 (Min-
istry of Justice of Ukraine, 2012) states that
“during martial law, enforcement of decisions,
the place of execution of which under part one
of Article 24 of the Law is the territory which, in
accordance with the Law of Ukraine “On Ensur-
ing Civil Rights and Freedoms and the Legal
Regime on the Temporarily Occupied Territory
of Ukraine” is the temporarily occupied territory
of Ukraine, is carried out by an executive body
whose competence extends to such territory,
provided that such a body has been relocated
in another territory of Ukraine, or an executive
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body determined by the Ministry of Justice
of Ukraine upon recommendation/proposals
of the Department of the State Executive Service
of the Ministry of Justice of Ukraine”. Therefore,
from a legal standpoint, in the occupied territo-
ries or the territory which is located in the area
of military (combat) operations or is surrounded
(blocked), no enforcement proceedings are ini-
tiated, but enforcement proceedings are taken
by another body of the state executive service
vested to enforce decisions, the place of execu-
tion of which is the temporarily occupied terri-
tory of Ukraine or the territory that is located
in the area of military (combat) operations or is
surrounded (blocked).

The Resolution of the Cabinet of Ministers
of Ukraine as of March 03.03.2022 Ne 187 “On
protection of national interests in future law-
suits of the state of Ukraine due to the military
aggression of the Russian Federation” (Cabinet
of Ministers of Ukraine, 2022) also deserves
attention. It imposes a moratorium on the fulfill-
ment of obligations by creditors (claimants) who
are supported by the Russian Federation or per-
sons associated with the aggressor state. More-
over, in accordance with the Law of Ukraine
Ne 2129-1X “On Amendments to Section XIII
“Final and Transitional Provisions” of the Law
of Ukraine “On Enforcement Proceedings” dated
March 15, 2022, the commission of executive
actions is suspended, the replacement of claim-
ants, which are the Russian Federation, in execu-
tive actions is prohibited.

4. Conclusions

To summarize the above, the following
should be highlighted. The introduction of mar-
tial law in the territory of Ukraine elucidated
new problems related to the effective function-
ing of arbitration, namely:

1. The problem of the functioning of arbitra-
tion (acceptance of statements of claim in arbi-
tration, arbitration proceedings, etc.) during mar-
tial law. The solution to the relevant problem
is the widespread use of information and tele-
communication technologies. The use of cyber
technologies is possible only by the standards
of arbitration institutions or by the standards
provided for in the contract.

2. The problem of a simplified procedure for
certifying the military aggression of the Russian
Federation by the Ukrainian CCI. The best solu-
tion is to amend the legislation on the Ukrain-
ian CCI, which enshrines an option of simplify-
ing the certification of force majeure, but under
specific conditions (for example, if force majeure
applies to the whole country).

3. Certification of the Russian Federation’s mil-
itary aggression as a ground for untimely, improper,
or non-observance of a contract. Thus, when ana-
lyzing, the arbitration tribunal should consider
the military aggression of the Russian Federa-
tion together with other actions and events. At
the same time, force majeure shall be analyzed
given other evidence available in the case mate-
rials. The same opinion is held by the Supreme
Court, which in its decision as of 19.08.2022 in
case Ne 908,/2287/17 noted that “the certificate
of the chamber of commerce and industry con-
firming the existence of force majeure cannot be
considered irrefutable evidence of its existence but
must be critically assessed by the court taking into
account the established circumstances of the case
and in conjunction with other evidence”.

4. The problem of recognition and enforce-
ment of an arbitral award in Ukraine. The first
aspect of the problem is the need for elaborating
a unified approach to renewing missed proce-
dural deadlines, which occurred at the beginning
of a full-scale war when the operation of courts
was limited (quite logically and forcedly). The
primary necessary steps have already been taken.
For example, national courts generally interpret
the military aggression of the Russian Federation
as a valid reason for the renewal of missed dead-
lines, but they compare it in conjunction with
other facts. National courts also increasingly
agree to hold a court session via videoconference
to improve and speed up effective justice.

Summing up, it should be noted that the set-
tlement of numerous problems of the operation
of both judicial bodies and international commer-
cial arbitration, which were caused by the military
aggression of the Russian Federation in the terri-
tory of Ukraine, is required for the proper func-
tioning of international commercial arbitration in
Ukraine as an efficient institution.
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MIKHAPO/THII KOMEPIIIHUI APBITPAK
IIJ] YAC BOEHHOTI'O CTAHY B YKPAJHI

AHotanisi. Memoto cTaTTi € BUSHAYEHHSI 3MiH Y JISUIBHOCTI MIKHAPOIHOTO KOMEPIIIHOTO apOiTpaxKy,
SIKWH TiepebyBae Ha TepuTopii YKpaiHu, a TaKoXK aHasi3 mpobJieM, 3 SKUMI MOKYTh 3iTKHYTHCST CTOPOHI
B HAIliOHAJIBHUX CY/IaX Y 3B'SI3KY i3 3a1IPOBA/PKEHHSIM BOEHHOTO CTaHy B YKpaiHi.

Memoou docrioncenns. MeTo0JI0TTYHOIO0 OCHOBOIO JIOCHIKEHHS € 3araJbHOHAYKOBI (aHaIi3, y3a-
raJbHeHHs, IHAYKIIA, AeayKiis, knacugikaiis) ta cuenianbhi (Meroau 360py it 00pobku indopmanii,
MOPIBHSIHHSA Ta MPOTHO3YBAHHS) METOAM IMi3HAHHS isSIbHOCTI MIXKHAPOJIHUX KOMEPIIHHUX apOiTpasKiB.
3okpeMa, y poOOTi BUKOPUCTaHI TaKi METOAM: JIe[yKTUBHUI METO — JIJIsi BUOKPEMJIEHHST 0COOIMBOCTEM
apOITPaKHOIO PO3IJISALY Ha PI3HUX CTAisX ITijl Yac BOCHHOIO CTaHy B YKpaiHi; METOZ POTHO3YBAHHSI —
JUIsL OKPECJIEHHSI OCHOBHUX MPOOJIEM, SIKi BUHUKAIOTH Y IPOIECi BUSHAHHS Ta BUKOHAHHSI apOiTPaKHUX
pillleHb TIPOTATOM BOEHHOTO CTaHy B YKpaiHi, /Uil TOC/I/KeHHsI OCHOBHUX TeH/IeHI[ill pO3BUTKY MiXkHa-
POIHOTO KOMEPIIIHOTO apbiTpaxy.

Ingopmayiiing 6a3y docaioncenns CTaHOBWIN MIKHAPOJIHI aKTH, PerJlaMeHTH apOiTpakHUX ycTa-
HOB, 3aKOHO/IABCTBO YKPaiHH, CY/IOBi y3araJbHEeHHS, IeP;KaBHUII PEECTpP CYJOBUX pillleHb, odilliiiHi cTa-
TUCTHYHI MaTepiajiu, PaKTHKA MiXKHAPOAHUX KOMEPIiHUX apOiTpaxis, posMilieni Ha odiuiiinux caiftax
TIOBi/JOMJIEHHS YCTAHOB, & TAKOXK MOJIOKEHHST HAYKOBOI JIOKTPUHU.

Peszynvmamu. 1Ipoanasti3oBaHo OCHOBHI 3MiHU, sIKi BiftOyIiCst B HisibHOCTI MiKHAPOZHOTO KOMEP-
IHOTO0 apbiTPaskHOTO CYLY Tl Yac 3aMpoBaKeHHs BiliChKOBOTO CTaHy Y 3B’I3KY 3 BIiCbKOBOIO arpecieio
Pociiicokoi Dezpepanii. Busnageno mpo6ieMu, sSKi BAHUKIN B AisIBHOCT] MiKHAPOAHOTO KOMEPIIHHOTO
apOiTpaky B YMOBAX BOEHHOIO CTaHY, Ta 3alIPOIIOHOBAHO MOKJIMBI BapiaHTHU IX BUPILIEHHS.

Bucnoexu. Biiicbrosa arpecist Pociiicbkol Defiepaltii Ta 3arpoBa/ykeHHs] BOEHHOTO CTAaHY Ha TEPHU-
Topii YKpaiHu 3yMOBWJIM HOSBY HUSKK MPOOJIEM, 3 SIKUMU 3ITKHYJIUCS SIK CYIOBI OPraHu, Tak i MikHa-
POAHMI KOMepIiiHuIiT apbiTpak; cepe HUX — IpobJeMa o0 Hoadi JOKYMEHTIB 10 caMoi apOiTpasKkHOl
yCTaHOBH, IpobJieMa 1110710 BUKOHAHHs ap6iTpasKHOro piltens. X Bupinents € HeobXiaHoIo yMOBOIO /15
HaJIeXKHOTO (DYHKIIOHYBAHHS MIsKHAPOZHOTO KOMEPIIHHOTO apOiTpaky Ha TepuTOpil YKpaiHu K edex-
TUBHOTO iIHCTUTYTY.
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INTERNATIONAL ECONOMIC SANCTIONS
AGAINST THE RUSSIAN FEDERATION
AND CRYPTOCURRENCIES: LEGAL ASSESSMENT

Abstract. Purpose of the article is to assess legal possibilities of using cryptocurrencies by the Russian
Federation in order to evade international economic sanctions and formulate appropriate proposals.

Research methods. The paper is executed by applying the general research and special methods
of scientific cognition.

Results. The article is devoted to the legal assessment of the possibilities of using cryptocurrencies by
the Russian Federation in order to evade international economic sanctions with further substantiation
of relevant proposals. It is proved that the cryptocurrency market cannot fully replace classical financial
mechanisms for the Russian Federation, as the aggressor country. Therefore, we can talk about individual
cases of withdrawal by residents of the Russian Federation of their own assets out of sanctions in the form
of cryptocurrency with their subsequent conversion into fiat currencies. It is noted that legal operators
of the virtual assets market, as well as professional participants involved in the chain of transactions
with virtual assets, carry out their activities in accordance with the requirements of FATF and national
legislation on prevention of funds laundering and combating terrorism. At the same time, it is established
that the use of decentralized cryptocurrency exchange (DEX) and technologies increasing the anonymity
of transactions (in particular, bitcoin mixer (tumbler), private, decentralized cryptocurrency (Monero),
shadow banking), creates grounds to evade the norms of prevention and counteraction money laundering,
terrorist financing and financing of the proliferation of weapons of mass destruction, and negate the effect
of international economic sanctions.

Conclusions. International initiatives regarding the legal regulation of stablecoins create risks
for the Decentralized Finance industry and for using the decentralized crypto-asset market for fraud,
including circumventing sanctions, but, at the same time, do not fully mitigate the risks associated with
the circulation of stablecoins. Accordingly, the arguments in favor of taking appropriate international
legal measures aimed at combating shadow banking and organizing the circulation of virtual assets are
expressed. Thus, only cryptocurrencies, which are secured by currency values, securities or derivative
financial instruments at the moment of their introduction and during the whole period of their stay in
circulation, should be subject to conversion into fiat currencies.

Key words: cryptocurrencies, evasion of international economic sanctions, transactions, circulation
of financial virtual assets, cryptocurrency exchanges, fiat currencies.
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1. Introduction

On February 24, 2022, the Russian Feder-
ation launched a large-scale military invasion
of Ukraine, which marked a sharp aggravation
of the 2014 conflict. As a result, some foreign
countries (the United Kingdom, the United
States, Canada, Germany, France, and others)
have introduced economic sanctions, in par-
ticular, removed a number of Russian banks
from the international payment system SWIFT
(Society for Worldwide Interbank Finan-
cial Telecommunication), partially blocked
bank accounts of legal entities and individuals
involved in such an invasion, etc., and pushed
for the active use of virtual assets (in particular,
cryptocurrencies).

As it is known, due to the fragmentation
of the legal regulation of the circulation of vir-
tual assets, incl. cryptocurrencies, at the inter-
national level, the lack of unity of scientific
approaches concerning the nature of crypto-
currencies and their institutional impact on
the economy, there are cases where the men-
tioned kind of virtual assets are used to achieve
goals contrary to public order. Accordingly,
the said may indicate interest from residents
of the Russian Federation (according to Cam-
bridge University, Russia takes the third place
in the world in the production of biotkoins (Bit-
coin Mining Map, 2022) — author’s note) to use
cryptocurrencies in order to evade economic
sanctions. For example, today the Government
of the Russian Federation plans, at the legisla-
tive level, to allow settlements on foreign eco-
nomic contracts in cryptocurrencies (Financial
Club, 2022) and legalize mining with the pur-
pose of transformation of energy resources into
digital financial assets. These opportunities may
be minimised by appropriate national and inter-
national legislation, including legal rules which
define the specifics of identifying and con-
trolling cryptocurrency transaction subjects.
And various international organizations, such
as the Financial Action Task Force on Mon-
ey-laundering Financial Action Task Force on
Money Laundering — FATF), and the states
have recently been working in this direction.
Therefore, the issue of the sufficiency of existing
legal norms for the fulfillment of the above-men-
tioned task and the necessity of their improve-
ment taking into account modern challenges
becomes of particular importance.

In general, the issue of the possibility and legal-
ity of using virtual assets during the period of eco-
nomic instability, in particular, the application
of economic sanctions, has long been in the focus
of a large number of leading scientists both
at the domestic and international levels.

In particular, the analysis of relevant aspects
is conducted in the contributions of such
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Ukrainian scientists as: S. Volosovich (Volos-
ovych, 2016), A. Malynovska (Malynovska,
2019), and others. In their works, the authors
mostly note that “the important role in the for-
mation and use of virtual assets is played by
interested countries, which are under threat
of international sanctions”.

Among the foreign studies on the relevant
subject, the following works should be spec-
ified: P. Antonopolous, E. Bouri, D. Cottle,
L. Dinarte, N. Jalkh, D. Jaume, E. Medina-Cor-
tina, P. Molnar, P. dos R. Nunes, D. Roubaud,
H. Winkler etc. Unlike the papers of domestic
scientists, the studies are devoted to the analy-
sis of the peculiarities of using virtual assets as
a safe alternative to fiat currencies amidst eco-
nomic and geopolitical chaos.

For example, E. Bouri, N. Jalkh, P. Molnar
and D. Roubaud in the work “Bitcoin for energy
commodities before and after the December
2013 crash: diversifier, hedge or safe haven?”
(Bouri et al., 2017) argue that the financial cri-
sis of 2008 was the catalyst for Bitcoin’s emer-
gence and growing popularity as a virtual asset
and an alternative currency for the economy.
Other studies have analyzed the role of cryp-
tocurrency as an instrument for easing interna-
tional economic sanctions in Venezuela (Anto-
nopolous et al., 2019), Iran (Farzanegan et al.,
2016; Farzanegan, Hayo, 2019; Gharibnavaz,
Waschik, 2018; Farzanegan, Fischer, 2021), etc.

Despite numerous publications, current
trends in the legal possibilities of using virtual
assets by the Russian Federation, particularly
cryptocurrencies, as an instrument to weaken
economic sanctions remain poorly investi-
gated. Moreover, the above-mentioned studies
focus on the experience of countries with much
smaller economies and transactions in the inter-
national financial system.

The purpose of the article is to assess legal
possibilities of using cryptocurrencies by
the Russian Federation in order to evade inter-
national economic sanctions and formulate
appropriate proposals.

In order to achieve the stated aim
of the article and ensure the scientific validity
of the research results, a set of general and spe-
cific scientific methods was used. Taking into
account the complexity and multidimensional
character of the subject of research, modern
methodological approaches have been applied:
analytical-synthetic, hermeneutic, comparative
legal, praxeological, simulation and prognostic,
generalization.

The application of the analytical-synthetic
method has enabled to find out the possibilities
and legitimacy of the use of virtual assets dur-
ing the period of economic instability, in par-
ticular the application of economic sanctions.
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The use of the hermeneutical, comparative legal
methods made it possible to analyze and com-
pare the content of the norms in international
acts and norms reflecting the specifics of iden-
tification and verification of counterparties
of the virtual asset market. Praxiological, sim-
ulation and predictive methods were used to
determine the prospects for regulating the cir-
culation of virtual assets, taking into account
current global challenges. The generalization
method was used to formulate conclusions, rec-
ommendations and suggestions.

2. Legislative barriers to evade economic
sanctions with cryptocurrencies

International and national regulation of vir-
tual assets clearly extends to operations with
virtual assets requirements for prevention
of funds laundering (Ustymenko, Polishchuk,
2018).

In October 2018, FATF adopted amend-
ments to its recommendations to clearly explain
what they apply to financial activities related
to the circulation of virtual assets and added
two new definitions in the glossary, virtual asset
(VA) and virtual asset service provider (VASP)
(FATE, 2018).

The amended FATF Recommendation 15
requires that virtual asset service providers be
regulated for anti-money laundering and coun-
tering the financing of terrorism purposes, that
they be licensed or registered, and subject to
effective systems for monitoring or supervi-
sion (FATE, 2021). For example, the world’s
largest crypto exchange, Binance, has entered
the Digital Asset Service Provider (DASP) in
the French register. Consequently, Binance’s
activities fall under the influence of the Autorité
des Marchés financiers, the body responsible for
overseeing the French financial market. This
will allow Binance to officially provide services
in the trade and storage of Bitcoin as well as
other cryptocurrencies. In fact, France became
the first European country to approve Binance’s
activities. In Lithuania, this cryptocurrency
exchange is followed by regulators in the area
of money laundering, and it is only in the pro-
cess of registration in Sweden (Hryhoriev, 2022;
DASP, 2022).

In June 2019, FATF adopted an explanatory
note to recommendation 15 to further clarify
how FATF requirements should be applied to
implement a risk-based approach to VASP or
virtual asset operations; to monitor or moni-
tor VASP activities for the purpose of coun-
tering money laundering and terrorist financ-
ing; licensing or registration; safety measures
such as forced client blocking, documentation
and reporting of suspicious transactions; sanc-
tions and other legal measures; international
cooperation.

By the way, FATF recommendations, which
are implemented in the legal system of Ukraine
(on the basis of the Law of Ukraine “On Preven-
tion and counteraction to Legalization (laun-
dering) of proceeds derived from crime, financ-
ing terrorism and financing of proliferation
of weapons of mass destruction” of December
19, 2020), further tighten the requirements for
identification and verification of counterparties
and maintenance of their operations.

The general tendencies of state regulation
of blockchain technologies and virtual assets
market are in regulation of existing social rela-
tions, taking into account acts of international
and European law, which provide:

— Protection of Personal Data (Direc-
tive 95/46/EC of the European Parliament
and the Council of Europe of October 24, 1995
on the protection of individuals with regard to
the processing of personal data and on the free
movement of such data);

— Identification and verification of economic
entities (FATF recommendations, “White Book.
A blockchain in Trade Facilitation” of the Com-
mission on Trade Facilitation and Electronic
Business of the United Nations Economic Com-
mission for Europe);

— Prevention of money laundering pro-
ceeds from crime (FATF recommendations,
4-a Directive (EU) 2015/849 on prevention
the use of financial system for money launder-
ing and terrorist financing and Regulation (EU)
2015/847 on information on the payer accom-
panying transfers of funds);

— Preventing tax evasion (the Multilateral
Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit
Shifting, dated November 24, 2016).

Considerable attention to transparency
of transactions with cryptocurrencies and dis-
closure of full information about participants
of such transactions was paid in the initia-
tive “Markets in Crypto-Assets Regulation”
(MICA), which was adopted by the Euro-
pean Parliament’s Committee on Economic
and Monetary Affairs at the end of March 2022.

The initiative aims to support innovation
and fair competition by creating a framework
for the issuance, and provision of services
related to crypto-assets. In addition, it strives
to ensure a high level of consumer and investor
protection and market integrity in the cryp-
to-asset markets, as well as address financial sta-
bility and monetary policy risks that could arise
from a wide use of crypto-assets and DLT-based
solutions in financial markets.

The document is currently being discussed
in the European Council and the European
Commission. It is likely that this initiative may
become a full-fledged European legal act.

29



6/2022

COMMERCIAL LAW AND PROCESS

It is important to note that in March 2022
the European Parliament adopted another
important decision for the cryptoindustry,
extending the Transfer of Funds Regulation
(TFR) to cryptocurrencies. If it enters into
force, any transfers using cryptocurrencies will
include identification of participants.

At the same time, rules for circulation of vir-
tual assets are even tougher compared to tradi-
tional money. In particular, the recipient will
be identified regardless of the size of the trans-
fer, although in the case of traditional money,
the identification starts when the transfer
amount is more than 1 thousand euros.

Moreover, if the service provider notices
that the information provided is inaccurate,
incomplete or suspicious, the latter must
"taking into account the risk" assess whether
the transaction should be rejected or suspended,
and report it to the appropriate financial intel-
ligence unit. Thus, the European Commission
is trying to completely eliminate anonymity
and significantly expand the possibilities for
financial monitoring (Domina, 2022).

Attempts of economic entities and authori-
ties of the Russian Federation to create their own
surrogate payment means and crypto-exchanges
(Suslov, 2022) triggered a mixed reaction (Bar-
tenstein, Versprille, 2022) and counter-measures
from the USA (as the main sanctions aggregate).

One of the first official warnings to crypto-
currency participants was sent by the American
regulator — Financial crimes enforcement Net-
work (FinCEN, 2022b), which states: “Although
a large-scale deviation from sanctions using
a convertible virtual currency (CVC) the gov-
ernment, such as the Russian Federation, does
not necessarily have to be practical. The CVC,
administrators, and other financial institutions
may observe attempts or completed transactions
involving wallets in the CVC or other sanc-
tions-related activities of the CVC. In addition,
FinCEN reminds financial institutions of the dan-
gers posed by Russian-related ransomware cam-
paigns. All financial institutions — including
those with visibility into cryptocurrency or CVC
flows, such as CVC exchangers and adminis-
trators — should identify and report suspicious
activity associated with potential sanctions
evasion quickly and conduct appropriate, risk-
based customer due diligence or enhanced due
diligence where required. Financial institutions
are also encouraged to make full use of the infor-
mation sharing authorities provided by Section
314(b) of the USA PATRIOT Act”.

Thus, the informational warning of market
participants about the necessity of control over
operations and the reminder about extension
to operations with crypto assets of the require-
ments of the USA PATRIOT Act Section
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314(b), which “permits financial institutions,
upon providing notice to the United States
Department of the Treasury, to share infor-
mation with one another in order to identify
and report to the federal government activities
that may involve money laundering or terrorist
activity” was carried out (FinCEN, 2022c).

Therefore, the spread of requirements for
identification and verification of virtual assets
market contractors are generally accepted,
mandatory and they are improving given mod-
ern challenges. Providers of services related
to the circulation of virtual assets (crypto-ex-
changes, etc.) operating within the framework
of the legal field of the EU, USA and other
countries are obliged to monitor and identify
the origin of the virtual asset, including cryp-
tocurrencies, and its beneficiaries. The legal
regime of client identification provides for
checking of a person on the sanction lists availa-
ble on official websites of authorized authorities.
In particular, in Ukraine such lists are placed on
the website of the National Bank of Ukraine
(National Bank of Ukraine, 2022), as well as
similar full lists are presented on the resources
of the United States Department of the Treas-
ury (U.S. Department of the Treasury, 2017),
and sanctions lists of the EU in the single base
of EU legislation, namely Council Decision
2014/145/CFSP of 17 March 2014 concerning
restrictive measures in respect of actions under-
mining or threatening the territorial integ-
rity, sovereignty and independence of Ukraine
(European Union, 2014).

This reduces the possibility of their (virtual
assets) usage by individuals from sanctions lists,
as well as by other residents of the Russian Fed-
eration to evade economic sanctions. However,
this does not fully apply to the decentralized
circulation of virtual assets.

3. Centralized Exchanges vs Decentral-
ized Exchanges

As is known, conversion of financial assets is
carried out through the purchase and exchange
of digital assets, in particular cryptocurrencies,
on organized trading platforms, that is through
crypto-exchange. Some of them integrate
“physical gateways” (payment applications that
allow to pay for the purchase of virtual assets
and receive funds from their sale on-line) within
the virtual assets circulation system itself. It
allows clients to use their own bank account
directly or through a payment card for pur-
chase of cryptocurrency assets. In fact, in this
case, the bank account is connected through
a “payment gateway” using the API protocol to
the “electronic wallet”, implemented on the base
of the crypto-exchange.

The following types of cryptocurrency
exchanges are distinguished: Centralized
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(Binance, Coinbase, Huobi, etc.), so-called CEX,
decentralized (Binance DEX, Uniswap, Waves
Dex, Bancor Network, Switcheo Network etc.),
so-called DEX, and hybrid (exchanges that
include the advantages of CEX and DEX and are
now at the stage of development. Most famous:
Nash, Qurrex, etc.) (see table 1).

In fact, the existing centralized virtual
asset exchanges are integrated into the global
financial system and operate within the respec-
tive national legal systems. In this connection,
CEX-type exchanges fulfill the requirements for
financial monitoring and prevention of launder-
ing of funds obtained by criminal means.

While DEX may avoid requirements of finan-
cial monitoring and preventing the laundering
of funds obtained by criminal means while in
the so-called “gray zone”. At the same time, users
of the DEX stock exchange adhere to the require-
ments of the legislation on financial monitoring
only during interaction with the classical insti-
tutions of the financial market (payment sys-
tems, banks, institutions of electronic money)
and others. A significant percentage of the work
of such exchanges (replenishment and withdrawal
of funds from virtual wallets) is connected with
the work of shadow banking (“black exchanges”),

which operate in many foreign countries, but
without compliance with the requirements
of the national legislation on counteracting money
laundering and financing terrorism and require-
ments to the activities of VASP.

Some countries, aware of the dangers
of decentralized cryptocurrency exchanges, are
attempting to regulate their activities at the legis-
lative level. For example, state regulators of USA
are trying to apply the existing legislative frame-
work for such cryptocurrency exchanges (Fin-
CEN, 2022a), and in Singapore, the government
is trying to create a new regulatory framework
(Monetary Authority of Singapore, 2018).

The European Union has initiatives to
introduce identification-owners of non-custo-
dial wallets, which are necessary for interaction
with a decentralized stock exchange or a decen-
tralized application. For example, MetaMask,
WalletConnect, or the Ledger and Trezor hard-
ware wallets.

The specified wallets differ in the process
of configuration, namely: Such programs offer
to record seed or, so-called, a mnemonic phrase.
It gives you access to the content of the address,
allows you to sign transactions and manage
coins. Accordingly, users of such platforms from

Table 1

Comparative characteristics of centralized and decentralized crypto-exchanges

Centralized Exchanges
(CEX))

Decentralized Exchanges (DEX))

Management

The CEX is under centralized
management of the founding
companies

DEX is characterized by absence
of any management, support services.
Unlike traditional CEX, transactions

and bidding on such platforms are
automated through smart contracts
and decentralized applications

The activity of most of CEX

State licensing and regulation is subject to state licensing Not subject
and regulation

Identification (KYC procedures Yes No

(Know your Customer)

User Interface & User experience Easy to use Hard to use

Matching speed Very fast Slow

Custodial services (storage,
accounting, financial assets use)

Users trust their funds to CEX.
The risks of asset loss are based
on the Exchange operator

Funds are owned by users. This type
of crypto-exchanges is much safer,
because a well-written smart contract
will not allow attackers (hackers) to

break it
Trading volume High Low!
Liquidity High Low
Functions Unlimited Limited
Fiat gateway Yes No

Source: compiled according to the site data https.//www.nasdaq.com

! According to the Block Research — 2021 Digital Asset Outlook, DEX trading volume in 2021 amounted to
$1 trillion, and CEX trading volume for the same period — more than $14 trillion (DAOR, 2021).

31



6/2022

COMMERCIAL LAW AND PROCESS

Europe are expected to disclose information
about themselves (Domina, 2022).

However, there is no clear position on
the decentralized cryptocurrency exchanges
in these countries and EU today, and in other
countries the decentralized cryptocurrency
exchanges are not regulated at all.

One of the main problems associated with
regulation of decentralized exchanges is that in
most cases such exchanges are not controlled by
specific legal entities or individuals.

This will result in problems with identifying
responsible in the event of any violation, diffi-
culty in verifying trade activity and identifying
possible violations. For the same reason, some
of the existing standards applied to the cen-
tralized stock exchange cannot be applied to
the decentralized stock exchange.

So, if we speak about sanction’s avoidance
mechanisms, this seems possible in case of vio-
lation of the requirements of the legislation on
financial monitoring and prevention of legali-
zation (laundering) of funds obtained by crim-
inal means; substitution of the beneficiary with
a nonexistent person (use of “dormant bitcoin
wallets”); usage of technologies that increase
transaction anonymity (such as bitcoin mixer
(tumbler), private, decentralized cryptocurrency
(Monero) (International Monetary Fund, 2022)
or by helping to conduct transactions on decen-
tralized crypto-exchanges. In addition, scientists
also allocate other potential strategies to evade
sanctions, which can be easily adapted to funding
on the basis of blockchain. Use of front compa-
nies, power of attorney, authorized persons — only
some of these techniques (Wronka, 2021). How-
ever, such means are acceptable only for opera-
tions of a relatively small volume. For example,
settlements on state contracts or power con-
tracts of monopolists through DEX and “black
exchanges” are too complex and have a great risk
of disclosure by law enforcement bodies.

As individual researchers point out, unlike,
for example, Venezuela and Iran, the Russian
Federation has firmly rooted in the world finan-
cial system over the past decades. Every day in
the Russian Federation currency transactions
are carried out with the volume of about 50 bil-
lion US dollars, which is approximately equal to
the total cost of all bitcoin transactions all over
the world, when the volumes reach peak levels.
This scale and efficiency cannot be reproduced
either through decentralized financial technol-
ogy (Makhlouf, Selmi, 2020) or through tech-
nologies that increase transaction anonymity.

In turn, the opinions of experts-practitioners
regarding using CEX by residents of the Rus-
sian Federation to evade sanctions differ. Thus,
according to Ari Redbord of TRM labs — a com-
pany that is engaged in the tracking and secu-
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rity of blockchain — “eighty percent of daily
currency transactions of the Russian Federa-
tion and half of its international trade are car-
ried out in US dollars. It is very difficult to move
a large number of cryptocurrencies and convert
them into a suitable currency. Russia cannot use
cryptocurrencies to replace hundreds of billions
of dollars that could be potentially blocked or
frozen” (Suleymanova, 2022) (according to
the Russian government estimate, the volume
of only Russian savings in cryptocurrencies as
of early April 2022 is 10 trillion rubles (150,4
billion US dollars at the rate of 1 May 2022
(Pavlenko, 2022) — author’s note).

Executive Director of BTC.top Jiang
Zhuoer follows the same point of view. In his
opinion, “the cryptocurrency market cannot
“digest” the whole volume of foreign trade turn-
over of the Russian Federation (789 billion US
dollars in 2021)” (Petrov, 2022).

At the same time, Meirid McGuinness,
European Union Commissioner for Financial
Services, believes that sanctions against the Rus-
sian Federation for the invasion of Ukraine
should apply to cryptocurrencies as well. In her
opinion, non-regulated cryptocurrencies pose
more risks through fraud, deception etc.

As a vivid illustration of the above-men-
tioned statement by Meirid McGuinness, may
be the information given by Mariel Cohen-
brash, Financial Ombudsman of France, that
approximately 25% of money fraud in the coun-
try last year was connected with investment
schemes in cryptocurrencies. Compared to
2020, when this figure was 6%, this is a signifi-
cant increase in the share of illegal transactions
using cryptocurrencies (Domina, 2022).

4. Legal regulation of stablecoins vs
Decentralized Finance industry

It is not accidental that considerable atten-
tion to the circulation of “stable cryptocurren-
cies” (stablecoins) is currently paid. In particu-
lar, the above-mentioned initiative “Markets in
Crypto-Assets Regulation” (MICA) allocates
two categories of stablecoins: pegged to assets
(for example, connected to a bitcoin WBTC
or PAXG - digitized version of physical gold);
pegged to the financial currencies (for example,
the USDC, fully secured by the US dollar, or
Tether, provided by the US dollar, according to
the issuer company, by 20%).

The quite high MICA’s capital requirements
for issuers with asset-tied tokens can be recog-
nized reasonable. These requirements are even
compared with Basel requirements for banks.
In addition, issuers will be required to place
reserves in the credit institution and to undergo
an independent audit every 6 months.

In turn, for owners of stablecoins pegged to
the financial currencies, MICA tried to create
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the same protection as for owners of electronic
money. For example, an issuer must be able to
buy a token at any time from the owner at his
request.

In general, the new rules are aimed at increas-
ing protection of the rights of cryptoinvestors
from possible fraudulent actions, which may lead
to loss of their money (Domina, 2022).

Special attention to the features of legal
regulation of the emission of stablecoins is also
paid by parliaments of other countries. In par-
ticular, a bill on digital commodity exchanges
was passed to the United States Congress,
which obligates the issuers of stablecoins (sta-
ble cryptocurrencies) to register as operators
of fixed-value digital goods. They will then
have to provide the regulator with informa-
tion about the stablecoins and ensure that they
have enough assets to exchange coins for USA
dollars. As a result, before listing and selling
new cryptocurrencies, the exchanges will have
to obtain authorization from the Commodity
Futures Trading Commission (CFTC). As it
is noted, this will make it clear in the process
of asset standardization, although at the same
time will slow down the speed of placing new
coins on the exchanges (Newmyer, 2022).

At the same time, as the US Federal Reserve
System stresses in the Financial stability
Report, stablecoins are one of the risk areas for
the financial system because of possible prob-
lems with their conversion into fiat. In particu-
lar, the report on stability notes: “The Stable-
coins <..> are secured by assets that may lose
value or become illiquid during stress, creating
repayment risks. Vulnerability can increase
the lack of transparency regarding the risk
and liquidity of reserve assets. In addition,
the increasing use of stablecoins to meet margin
requirements in the trade of other cryptocur-
rencies with leverage may increase the volatility
of demand” (Board of Governors of the Federal
Reserve System, 2022).

The report on financial stability mentions
a report drafted by the working group on finan-
cial markets under the President of the United
States on risks associated with “stable coins”.
The authors of the report suggested that issu-
ers of such tokens should be equated with banks
(Ivanov, 2022).

At the same time, there are early reports that
such initiatives, in particular MICA’s require-
ments, pose an existential threat to the Decen-
tralized Finance industry, including DEX
(MiCA, 2022). The obligation that crypto-as-
set issuers must be incorporated in the form
of a legal entity could pose significant challenges
for DeFi projects where issuance is decentralized
and there is no identifiable issuer (Partz, 2020).
This further minimizes the opportunities for

using the decentralized crypto-asset market for
fraud, including circumventing sanctions.

5. Conclusions

Summing up the above, it is possible to
reach the following conclusions.

Legal operators of the virtual asset market,
as well as professional participants involved
in the virtual asset transaction chain, per-
form their activities in accordance with FATF
and national legislation on money laundering
and combating terrorism. In the identification
of origin, transactions of virtual asset (including
cryptocurrencies) are reflected in its own code.
This makes it technically impossible to hide
the virtual asset circulation chains in the CEX
system. Measures to “avoiding sanctions” are
violations of the conditions defined by licenses,
permits to conduct the activities in financial
markets and are qualified as illegal with bring-
ing the guilty persons to legal responsibility.

Thus, attempts to evade the sanctions with
the use of cryptocurrencies are illegal (however
possible), and in view of the current interna-
tional legislation and legislation of the countries
in which the operations of crypto-exchanges are
carried out, is a usual violation of the require-
ments regarding the obligatory financial moni-
toring of the respective operations and violation
of the conditions of the activity with virtual
assets. Therefore, the legal crypto-market can-
not replace the classical financial mechanisms
for the Russian Federation as an aggressor
country. Accordingly, it may be a case of single
exit by residents of the Russian Federation out
of the sanctions of their own assets in the form
of cryptocurrencies with their further conver-
sion into a fiat currency.

At the same time, it is established that the use
of decentralized cryptocurrency exchange (DEX),
as well as technologies that increase the anonym-
ity of transactions (in particular, bitcoin mixer
(tumbler), private, decentralized cryptocurrency
(Monero), shadow banking), creates the grounds
to evade the norms of prevention and counter-
action money laundering, terrorist financing
and financing of the proliferation of weapons
of mass destruction, and, in some instances, negate
the effect of international economic sanctions.

International initiatives regarding
the legal regulation of stablecoins create risks
for the Decentralized Finance industry, but
at the same time do not fully mitigate the risks
associated with the circulation of stablecoins.
Accordingly, it is necessary to express arguments
in favor of taking appropriate international legal
measures aimed at combating shadow banking
and organizing the circulation of virtual assets.
Only cryptocurrencies, which are secured by
currency values, securities or derivative financial
instruments at the moment of their introduction
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and during the whole period of their stay in cir- The scientific conclusions obtained in this
culation, should be subject to conversion into  article can serve as a basis for further research,
fiat currencies. At the same time, identification which is focused on the problems of devel-

and verification of counterparties should be car- ~ opment and improvement of legal regulation
ried out on a mandatory basis. of the circulation of financial virtual assets.
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MIKHAPO/ITHI EKOHOMIYHI CAHKIIII ITPOTH POCIIICHKOI ®EEPAIIIT
TA KPUIITOBAJIIOTU: IPABOBA OI[IHKA

Anorauis. Mema cmammi — OlliHUTH TIPaBOBi MOKJINBOCTI BUKopHcTaHHs: Pociiicbkoio Dejepaitieio
KPHUITOBATIOT i3 METOI0 YXWJICHHS BiJl Mi’KHAPOJHIX eKOHOMIYHUX CAaHKIIN Ta copMyBaTH Bi/IIOBIIHI
TIPOTIO3UILI.

Memoou docnidxcenns. Pob0Ty BUKOHAHO i3 3aCTOCYBAHHSIM 3arajbHOHAYKOBHX 1 CIEIiaibHUX
METO/[iB HAyKOBOTO ITi3HAHHS.

Pesynvmamu. CrarTio NPUCBSIYEHO TIPABOBIH OIIHIII MOXJIMBOCTEHl BUKOPUCTaHHS Pociiicbkoio
Desiepallielo KPUNTOBATIOT 13 METOI0 YXWJIEHHS Bijl MIKHADOJAHMX €KOHOMIYHUX CaHKIiH, a TaKox
NOJIA/IBIIOMY OOIPYHTYBAaHHIO BiNMOBiZHUX mpornosutiiii. JloBeaeHo, 1mo (HakTHUHO KPUIITOBATIOTHHUIL
PHMHOK He MOjKe MOBHOIIHHO 3aMiauTh st Pociiicbkoi Degepaltii sik KpaiHu-arpecopa KiacuuHi iHaH-
COBI MeXaHi3MH, TOMY MOKHA TOBOPUTH PO TOOIMHOKI BUTIA/[KU BUBOLY pe3usientamu Pociiicbkoi Dejie-
paitii 3-11i/i CAaHKI[IH BJACHUX aKTHBIB y BUTJIS/I KPUTITOBAIIOTH 3 TTOJAJIBIINOI0 IX KOHBEpTAITi€io y (iaTHi
BaJIIOTH. 3a3HAYAETDHCS, 1110 JIETaIbHi OIIePATOPH PUHKY BiPTYaJIbHUX aKTUBIB, a TAKOXK Npodeciiini yyac-
HUKH, 3aJTy4eHi 10 JIAHIIOTa TPAH3AKITii i3 BipTYaJIbHUMU aKTUBAMHU, 3/[iICHIOIOTH CBOIO [IiSITbHICTD 3TiTHO
3 Bumoramu FATF Ta HarioHaIbHOTO 3aKOHOABCTBA MO0 3aII00ITaH s BiIMUBAHHIO KOIITIB i 60pOTHOM
3 TepOpU3MOM. BojiHOUAC BCTAHOBJIEHO, 1[0 BUKOPUCTAHHSI IEIIEHTPATI30BAHUX KPUITOBATIOTHUX OipxK
(DEX), a TakoX TeXHOJIOTIi, AKi MiABHUIYIOTh aHOHIMHICTh TPaH3aKIi (30KpeMa, MiKIIepiB, GiTKOIH-
TymObJ1epiB, MOHeT KoH(DizeHILiiHOCTI (Monero), TiHbOBOro GaHKIHTY ), CTBOPIOE MiAIPYHTSI IS YXUJICHHS
BiJl IOTPUMAaHHA BUMOT TIPO 3amobiraHHsA Ta MPOTUIIO Jerajiisamii (BiAMUBAHHIO) A0XO/IB, OAEPKAHUX
3JIOYMHHUM MIIIXOM, (iHAHCYBaHHIO TEPOPU3MY Ta (hiHAHCYBAHHIO PO3MOBCIO/KEHHs 36POI MAacOBOrO
3HUIIEHHS, HiBEJI0I0UN e(heKT MIXKHAPOJHUX €KOHOMIYHUX CAHKIIIH.

Bucnoexu. MixHaponHi iHiiaTHBY, 10 CTOCYIOTHCA TPABOBOTO PETYJIIOBAHHS CTEHOIKOIHIB, CTBO-
PIOIOTb PUBUKH JIJIS iHAYCTPii ZeTienTpati3oBannXx hiHaHCiB, TPOTe BOAHOYAC HETIOBHOIO MipOTO 3HMKYIOTh
PUBKKH, [IOB’s13aHi 3 06iroM cTel0IKOIHIB. BiflIOBIIHO, BUCIOBIIOIOTHCS apIyMEHTH Ha KOPUCTDb BAKUTTS
BIATIOBIAHUX MI’KHAPOAHO-TIPABOBUX 3aX0/iB, CIPAMOBAHKUX Ha 60POTHOY 3 TIHLOBUM GAHKIHTOM Ta Opra-
Hi3alliio 06iry BipTyaJbHIX aKTHBIB. 30KpeMa, KOHBepTallii y (hiaTHi BaJOTH MAIOTh MJIATATH TIIBKU Ti
KPUITOBATIOTH, SIKi 3a0e3Me4eH] BaTIOTHIMHE IIHHOCTSIMU, IIHHUMU TTatiepamu abo noxigHumu (GpiHaHco-
BUMMU {HCTPYMEHTaMU HAa MOMEHT iX 3aI[POBAJIKEHHST I YIIPOAOBAK YChOTO TIepiofy mepedyBaHHs B 00iry.

Kiio4oBi ciioBa: KpUIITOBATIOTH, YXUIEHHSI Bil MIKHAPOAHNX €KOHOMIYHUX CAHKITIH, TPaH3aKIlii, 06ir
(hiHAHCOBUX BIPTYalbHUX aKTUBIB, KPUIITOBAMOTHI Gip:Ki, (hiaTHI BaIOTH.
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GENERAL LEGAL DESCRIPTION OF FEATURES
AND ESSENCE OF A COMMERCIAL SECRET

Abstract. The purpose of the article is the general legal description of the features and essence
of a commercial secret. The object of the article is public relations in the field of a commercial secret.
The subject matter of the study is the essence and features of a commercial secret from the general legal
perspective.

Results. The article provides general legal description of the features and essence of a commercial
secret, the main legal arguments regarding the presence of certain elements and characteristics in its
structure. It is proved that a commercial secret should be considered as derived from the basic concepts
and categories, considering information as a social phenomenon, which in turn determines the need for
its proper preservation, transfer and ensuring effective dissemination. These categories enable to sum up
that the legal regime of a commercial secret is a specific legal status of a certain type of information that is
privately protected by means of regulatory instruments provided by the state mechanism.

Conclusions. It is established that the essence of a commercial secret as a specific legal information
regime is, first of all, is attribution to it of a number of important facts and circumstances that are important
in the process of managing an enterprise, institution, organisation, as well as significant in its efficiency,
effectiveness and competitiveness. The author proves that the key characteristic features of a commercial
secret, among others, are: specificity of information of this category; limited range of participants in
these legal relations; mandatory presence of “commerciality” of the employer carrying out a certain type
of activity; measures taken by the enterprise, institution, organisation (its authorised representatives) to
preserve certain commercial information, which in their opinion and in accordance with the legislation
of Ukraine and internal labour procedure is a secret. In addition, it is summarised that further scientific
research in the relevant area of legal support for the proper functioning of the institution of a commercial
secret should focus on the study of the mechanism of its provision from a practical perspective.

Key words: commercial secret, enterprise, institution, organisation, features, essence of secret, legal
regime of information.

1. Introduction

Ensuring human and civil rights and free-
doms in Ukraine in various sectors and spheres
is an important element of the state’s democ-
racy in the world arena, as well as a fundamen-
tal internal regulator of social relations. The
importance of economic security of the state
through the formation of a proper system
of market economy gives grounds for system-
atic and systematic improvement of the rele-
vant institution, which in turn is ensured by
a number of well-known and specially created
concepts and methods.

For example, the functioning of enter-
prises, institutions and organisations engaged
in a certain type of activity and responsible for
the functioning of a particular sector of the state
economy is primarily associated with the rules

© O. Drozd, 2022

of the market economy, among which a funda-
mental one is the systemic progress and compet-
itiveness in the market relative to other entities.

Considering some important complex cat-
egories that directly affect the competitive-
ness and systemic development of a particular
enterprise, institution or organisation, the pres-
ervation (observance) of a commercial secret
actually constitutes the specifics of any activity
and may affect the performance (effectiveness)
of a particular activity.

Meanwhile, the concept of a commercial
secret, both in the general legal sense and within
the labour law study, has repeatedly become
the subject of analysis and scientific research in
the works by: H. Bohorodchenko, L. Voronova,
Yu. Vashchenko, I. Zaverukha, E. Karmanov,
L. Kasianenko, L. Kolbov, I. Kolesnikova,
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V. Klymeko, H. Nechai, N. Pryshva, H. Reznikov,
A. Syrota, A. Selivanov, O. Orliuk, and others.
However, we believe that the present, built on
dynamic social relations, significantly nega-
tive impact of the aggressor state of Russia on
the defined order of functioning of all mecha-
nisms and elements of the market economy as
an inter-institutional and international cate-
gory determine the relevancy of the topic that
requires additional research.

The purpose of the article is the general legal
description of the features and essence of a com-
mercial secret. This purpose, in our opinion,
requires the solution of the following research
tasks: 1) determination of the essence and legal
framework for the existence of a commercial
secret in Ukraine; 2) the study of a commercial
secret as an inter-institutional phenomenon
with a view to highlighting its characteristic
features and essence.

The object of the article is public relations
in the field of a commercial secret. The subject
matter of the study is the essence and features
of a commercial secret from the general legal
perspective.

2. A commercial secret as a concept of law

In our opinion, a commercial secret as a con-
cept of law and regulator of labour relations
is the most crucial in the context of ensuring
the continuous progress of the enterprise, insti-
tution, organisation. In addition, the existence
of certain specifics in the activities of each insti-
tution enables to effectively implement some
managerial processes, bring the level of devel-
opment of their own business to the apogee,
and affect the competitiveness in general and in
a certain segment in particular.

H. Reznikov emphasises that, unfortunately,
in Ukraine no special legal regulation regulates
the use and protection of a commercial secret,
which negatively affects the legal relations.
It is possible to determine the legal mecha-
nism for the protection of a commercial secret
within the legal framework of Ukraine, using
such legal regulations in aggregate (Reznikov,
2013). However, in our opinion, the expediency
of adopting a special legal regulation contra-
dicts the principles and ultimate goals, as well
as the principles of a market economy, since
such standards, first of all, provide for variety
in application, which cannot be combined with
clarity and legislative certainty.

For example, one of the most effective
instruments, in our opinion, is to indicate what
is not a commercial secret. For example, the Res-
olution of the Cabinet of Ministers of Ukraine
Ne 611 as of August 9, 1993 stipulates that
a commercial secret does not imply the follow-
ing: constituent documents, documents allow-
ing to engage in entrepreneurial or economic
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activity and its individual types; information
on all established forms of state reporting; data
necessary for verification of calculation and pay-
ment of taxes and other obligatory payments;
information on the number and composition
of employees, their salaries in general and by
professions and positions, as well as the avail-
ability of vacant jobs; information on environ-
mental pollution, non-compliance with safe
working conditions, sale of products harmful
to health, as well as other violations of the leg-
islation of Ukraine and the amount of damage
caused; documents on solvency; information
on participation of the company’s officials in
cooperatives, small enterprises, unions, associa-
tions and other organisations engaged in entre-
preneurial activity; information that is subject
to disclosure in accordance with the current
legislation (Cabinet of Ministers of Ukraine,
1993). Such an approach enables to effectively
regulate in this field and provides an opportu-
nity for business entities, managers and own-
ers of institutions and organisations of vari-
ous forms of ownership to effectively manage
the conceptual content of certain phenomena
that, in their opinion, should be classified as
a commercial secret and which do not contra-
dict the legislation of Ukraine.

It should be underlined that the general
provisions of part two of Article 505 of the Civil
Code of Ukraine stipulates that a commercial
secret is information that is secret in the sense
that it, as entirely or in a certain form and aggre-
gate of its components, is unknown and not eas-
ily accessible to persons who usually deal with
the type of information to which it belongs, in
this regard has commercial value and is subject
to measures adequate to the existing circum-
stances to preserve its secrecy taken by the per-
son, who legally controls this information, as
well as that a commercial secret may include
technical, organisational, commercial, produc-
tion information, except for such that, according
to the law, cannot be classified as a commercial
secret (Verkhovna Rada of Ukraine, 2003). In
our opinion, such mutually exclusive construc-
tion effectively establishes the legal regime for
the protection of a commercial secret and ena-
bles its flexible and effective management in
the context of the real time and technological
and intellectual progress rapidly developing all
sectors of social life.

3. Features and the essence of a commer-
cial secret

L. Kolbov and I. Kolesnikova underline that
an enterprise as the owner of information that
is a commercial secret has the right to appoint
a person (persons) who will possess, use and dis-
pose of such information, determine the rules for
processing information and access to it, as well
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as establish other conditions for access to a com-
mercial secret. Nevertheless, it should be noted
that not all information can be given the status
of a commercial secret by an enterprise, thus
restricting access to it by third parties and,
above all, by regulatory authorities (Kolbov,
Kolesnikova, 2016), which, in our opinion,
significantly affects the formation of an under-
standing of the essence of a commercial secret as
a multidisciplinary phenomenon and a preven-
tive mechanism in a market economy.

In addition, the final formation of a num-
ber of features of a commercial secret requires,
in our opinion, the focus on the provisions
of the Law of Ukraine “On Protection of Unfair
Competition”, which regulates one of the main
institutions of a commercial secret — its pro-
tection, which determines the circumstances
of bringing to liability and determines the con-
tent and essence of violation of a commercial
secret in real conditions (Verkhovna Rada
of Ukraine, 1996). It should be noted that this
element of the legislation is not an isolated
phenomenon, and the state is making efforts to
protect certain elements and types of commer-
cial information considered secret in the under-
standing of the employer, in particular in
the Law of Ukraine “On Scientific and Techni-
cal Information”, which defines that “Informa-
tion about all the results of scientific and tech-
nical activities registered in Ukraine, indicating
the location of the reporting documentation
and the conditions of their transfer, shall be dis-
seminated at the request of interested persons
and organisations by the bodies and services
of scientific and technical information respon-
sible for the registration of these results, except
for cases of restrictions related to state or com-
mercial secrets” (Verkhovna Rada of Ukraine,
2015). The above opinions of researchers
and provisions of the legislation of Ukraine
indicate that the essence of a commercial secret
as a multidisciplinary preventive phenomenon
is the ability of actors of economic, commer-
cial and other activities regulated by the legis-
lation of Ukraine to determine the boundaries
of secrecy (specificity) of their own activities
(production and other forms) in the part that
does not contradict the legal regulations and is
clearly communicated to employees. For viola-
tion of the relevant rules and regulations, liabil-
ity may arise.

O. Voronova identifies certain fea-
tures of a commercial secret, which include:
1) secrecy of information that is a commercial
secret, implying that it is unknown and not
easily accessible to persons who usually deal
with this type of information; 2) information
recognised as a commercial secret has commer-
cial value, i. e. a certain price certainty (cost);

3) it is the amount of information determined
by the business entity or authorised body;
4) the owner of the information takes meas-
ures to protect the information that is a com-
mercial secret; 5) the term of legal protection
of a commercial secret is limited by the dura-
tion of a combination of factors, when such
information: has commercial value, is unknown
to third parties and is not freely accessible to
other persons on legal grounds, and the owner
of the information takes appropriate measures
for its safety and others (Voronova, 2011, p. 86).

Therefore, the author has formed a general
idea of the features of a commercial secret as
a concept of law, which in turn serves as a reg-
ulator of the internal and external economic
situation of an enterprise, institution or organ-
isation. In our opinion, the range of character-
istic features of a commercial secret should be
supplemented by elements indicating the spec-
ificity of information belonging to this cate-
gory, the importance of clearly establishing
not just the status of information and its “com-
merciality”, but the appropriate legal status
of the enterprise or institution.

4. Conclusions

Thus, relying on the review of legal regu-
lations, perspectives and opinions of scientists
and researchers in the relevant field of law, it
is proved that the understanding of a com-
mercial secret derives from the basic concepts
and categories, the consideration of informa-
tion as a social phenomenon, which in turn
determines the need for its proper preserva-
tion, transfer and effective dissemination. The
legal regime of a commercial secret is a specific
legal status of a certain type of information that
is privately protected by means of regulatory
instruments provided by the state mechanism.

The essence of a commercial secret as a spe-
cific legal information regime is, first of all, is
attribution to it of a number of important
facts and circumstances that are essential in
the process of managing an enterprise, institu-
tion, organisation, as well as significant in its
efficiency, effectiveness and competitiveness.

The key characteristic features of a commer-
cial secret, among others, are: specificity of infor-
mation of this category; limited range of partici-
pants in these legal relations; mandatory presence
of “commerciality” of the employer carrying
out a certain type of activity; measures taken
by the enterprise, institution, organisation (its
authorised representatives) to preserve certain
commercial information, which in their opinion
and in accordance with the legislation of Ukraine
and internal labour procedure is a secret. In addi-
tion, the list of such features is not exhausted
and requires further elaboration at a higher scien-
tific level allowing for current trends.
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3ATAJIbHOITPABOBA XAPAKTEPUCTUKA O3HAK TA CYTHOCTI
KOMEPI[IITHOI TAEMHUIII

AHoranisi. Memoto cmammi € 3arajJbHOIPABOBA XapaKTEPHCTUKA O3HAK 1 CYTHOCTI KOMEPIHHOI
taeMmunii. O6’€KTOM CTaTTi € CYCTIJIBHI BiTHOCHHT Y cepi 3a6e3neyeHHs KoMepItiitHoi Taemunt. [Ipen-
METOM JIOCJI/PKEeHHS € CYTHICTD Ta O3HAKU KOMEPI[iFHOI TAEMHHUIII B 3aTalIbHOIIPABOBOMY PO3YMiHHI.

Pe3yavmamu. Y cTaTTi HaJJaHO 3aTaJbHOIIPABOBY XapaKTEPUCTUKY O3HAK 1 CyTHOCTI KOMepIliiHOl
TAEMHUILI, HABE/ICHO OCHOBHI I0PU/IMYHI apIyMEHTH 11[0/I0 HAsIBHOCTI B 11 CTPYKTYPIi TUX YU 1HIITNX €JIeMEH-
TiB Ta XapakTepHuX puc. /loBesiena mo3wuilist, 3riTHO 3 SIKOI0 PO3YMiHHSI KOMEPIIHOI TAEMHUITI BUXOAUTb
i3 6a30BHX MOHATH 1 KATETOPiit, po3yMiHHs iH(OpMaIlii sIK COIiaTbHOTO SBHIIA, IO CBOEIO YEPrOI0 3yMOB-
soe 1oTpedy B ii HaJleKHOMY 30epeKeHHi, nepenanti Ta 3abesneveHHi eeKTUBHOro 00iry. 3 oLy Ha
11i KaTeropii y3araJbHEHO PO3YMiHHS TOTO, 1[0 TIPABOBUII PEKUM KOMEPIHHOI TAEMHUIII € crierudiyHum
IOPUIMYHIM CTATYCOM HEBHOTO THITY iH(hOPMAILii, [0 OXOPOHSETHCS Y IPUBATHOMY HOPSIIKY 32 J0TIOMO-
rOI0 HOPMAaTUBHO-TIPABOBUX iIHCTPYMEHTIB, HA/ITAHUX JIEPKABHUM MEXaHI3MOM.

Bucnogxu. BctanoBieHo, 110 CyTHICTh KOMEPIIIHOT TAEMHMUIII SIK CIII[N(iYHOTO TIPaBOBOTO iHpOP-
MaIliiiHOrO peKKMY TI0JISITa€ HacaMIlepe]l Y BiJHECEHH] 10 Hel HUBKM BaskAMBKX (DAKTIB Ta 00CTABUH, 1110
MAroTh 3HAUEHHST Y TIPOIIeCi YIPaBJIiHHS MiIIIPUEMCTBOM, YCTAHOBOIO, OPTaHi3aIli€lo, a TAKOXK BilirpaioTh
BaroMy poJib y HOro e(heKTUBHOCTI, Pe3yIbTaTMBHOCTI POOOTH Ta CYyTTEBO BILIMBAKTH HA KOHKYPEHTOCIIPO-
MOXHICTh. ABTOPOM OOIDYHTOBYETHCSL, 1[0 OCHOBHUMHM XapaKTEPHUMU O3HAKAMU KOMEPI[IHHOT TAEMHHUITI
€, 30KpeMa, Taki pucu: creludiubicTh iHdopMallii, 110 HATEKHUTH [0 i€l KaTeropii; 06MeKEeHIiCTh Kosla
cy6’eKTiB, sKi GepyTh y4acTh y BKasaHUX MPABOBIIHOCHHAX; 0OOB’SI3KOBAa HASBHICTH «KOMEPIHHOCTI»
PO6OTONABIIS, IO 3IHCHIOE TEBHUN BU/ AiSTLHOCTI; BKUTTS MANPHEMCTBOM, YCTAHOBOIO, OPraHisaIieio
(ii mpecTaBHIKAMH, YIIOBHOBKCHUMHU Ha TI€) 3aXO/IiB 31 30epeskeHHs Tiel uu iHImoi KoMepIiinoi iHdop-
Mariii, sika, Ha iX yMKYy Ta BiINOBiHO 0 3aKOHOJABCTBA YKpaiHM Il BHYTPIIIHBOTO TPYIOBOTO MOPSII-
Ky, CTAHOBUTH TaeEMHUINO. KpiM 11b0TO, y3araJabHEHO, 10 TEPCIEKTUBY TOAATIbIINX HAYKOBUX TIOIIYKIB
y BIAIOBIHOMY HANPsIMI IPaBOBOTO 3a0€3IICYEHHS HAJIEKHOTO (DYHKIIOHYBAHHS IHCTUTYTY KOMEPIiHOT
TAEMHUIII MOJIATAIOTH Y HeOOXiIHOCTI BUBYEHHST MeXaHi3MYy ii 3abe3eueH st 3 TPAKTUYHOI MO3HITi.

KmouoBi cioBa: KoMepIliiiHa TaEMHUIIS, TANPUEMCTBO, YCTAHOBA, OpraHi3allis, 03HAKH, CYyTHICTh
TaEMHUILI, TPABOBHII pexknM indopmartii.
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LEGAL MECHANISM FOR THE DISMISSAL
OF PUBLIC OFFICIALS ON GROUNDS BEYOND
A PUBLIC OFFICIAL'S CONTROL

Abstract. The purpose of the article is to establish the specificities of the legal mechanism for
the dismissal of public officials on grounds beyond a public official’s control.

Results. The article analyses the specificities of the dismissal of public officials. The legal mechanism for
the dismissal of public officials on grounds beyond a public official’s control is described. The classification of sub-
mechanisms included in such a legal mechanism is detailed. The content and meaning of each of them are revealed.
Their essence and specificities are defined. It is revealed that if the ground for the dismissal of a public official is to
reduce the number or staff of public officials, or to abolish a public authority, the first procedural step is to warn
a public official of the subsequent dismissal in writing by the head of the civil service no later than thirty calendar
daysbefore the day of dismissal, as well as, if possible, to propose another public office. If a public official refuses such
an offer, or it is not possible to employ a public official in another public office, the head of civil service shall initiate
adismissal procedure, making the appropriate order. The next procedural step, as in the previous sub-mechanisms,
is to enter a record of the dismissal of a public official in the electronic employment record of the public official, as
well as to enter such information into a paper employment record at the request of the public official.

Conclusions. 1t is concluded that the sub-mechanisms that form the mechanism for the dismissal
of public officials on grounds beyond a public official’s control are more complex than those that we have
considered in the mechanism for a public official’s dismissal on grounds under a public official’s control.
For example, the sub-mechanism for dismissing a public official on the ground of acquiring the citizenship
of another State or establishing the citizenship of another State constitute the provisions of a number
of legal regulations, including Law of Ukraine “On Civil Service” of December 10, 2015 Ne 889-VIII,
Constitution of Ukraine, Law of Ukraine “On Citizenship of Ukraine” of January 18,2001 Ne 2235-II1. The
tendency to increase the capacity of civil service managers to dismiss public officials, and in turn, to reduce
the guarantees of public officials to protect their labour rights is underlined. Essentially, individual sub-
mechanisms do not enable public officials to appeal against dismissal, and in this respect the mechanism
for the dismissal of public officials on grounds beyond public officials’ control, is more problematic than
the mechanism for the dismissal of public officials on grounds under public officials’ control.

Key words: legal mechanism, dismissal, public official, civil service, control, labour.

1. Introduction

The relevance of the study of the mech-
anism for the dismissal of public officials on
grounds beyond their control is due to the fact
that a new procedure for the dismissal of pub-
lic officials was introduced recently (in Febru-
ary 2020) in Ukraine, according to which their
rights and guarantees to ensure these rights
have been somewhat reduced, the procedure for
the dismissal has become faster, and dismissals
have become more frequent. For example, if
the head of the civil service has previously been
obliged to notify a public official of his or her

© A. Kutsevych,2022

dismissal two months in advance, the current
period is only thirty days. As a result, only in IV
quarter of 2020 in Ukraine, 6 888 public officials
were dismissed, including 11 of job category “A”,
311 of job category “B” and 5 290 of job cate-
gory “C” (National Agency of Ukraine on Civil
Service, 2020). If clear algorithms of the dis-
missal of a public official are met by the head
of the civil service, violations thereof enable
a public official to be reinstated, therefore
the study of the mechanism for the dismissal
of public officials on grounds beyond their con-
trol is required. In addition, legal regulations on
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the dismissal of public officials (primarily, Law
of Ukraine “On Civil Service” of December 10,
2015 Ne 889-VIII (Verkhovna Rada of Ukraine,
2015) and the Labour Code of Ukraine (Ver-
khovna Rada of Ukraine, 1971)) require
the introduction of effective remedies against
the abuse by managers of the civil service.

Contributions of the scientists who have
studied the legal regulatory mechanism for
the dismissal of public officials should be
noted, these are: V.O. Babenko, V.A. Bahrii,
B.O. Bezkorovainyi, L.R. Bila-Tiunova,
A.B. Hryshchuk, Yu.S. Danylenko, M.I. Inshyn,
A.V. Kirmach, O.L. Kravchuk, O.Ye. Lutsenko,
A.O. Monaienko, O.M. Stets, etc. However,
while not all the problems of the legal regu-
latory framework for the dismissal of public
officials have been resolved, it is of importance
to focus on the issue of the legal mechanism
for the dismissal of public officials on grounds
beyond a public official’s control.

2. Specificity of the dismissal of public
officials

According to M.I. Karpa, completion
of civil service is guaranteed by a legal provi-
sion establishing that the change of the head
or composition of the state bodies cannot be
grounds for the dismissal of a public official by
the newly appointed head of the civil service
(part 2 of article 83 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII)
(Karpa, 2014, p. 4). However, we have estab-
lished that the current legislation provides for
anumber of sub-mechanisms that grant the head
of the civil service such a right. Therefore, we
will consider the contents of the mechanism for
the dismissal of public officials on the grounds,
beyond their control, because of the following
sub-mechanisms:

— the sub-mechanism for the dismissal
of a public official on grounds of loss of Ukrain-
ian citizenship, acquisition of citizenship
of another state or establishment of citizenship
of another state;

— the sub-mechanism for the dismissal
of a public official on the ground of the legal
force obtained by the decision or the court
indictment concerning his or her administrative
or criminal liability for the offenses connected
with corruption or the recognition of his or
her assets ungrounded, including those which
provide for the prohibition of employment in
the civil service;

— the sub-mechanism for the dismissal
of a public official on the ground of subordina-
tion to related persons in the civil service;

— the sub-mechanism for the dismissal
of a public official on the grounds of estab-
lishing that the entry into the civil service
and employment in the civil service does not
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meet the requirements of Law of Ukraine “On
Prevention of Corruption” of October 14, 2014
Ne 1700-VT1I;

— the sub-mechanism for the dismissal
of a public official on grounds of loss of the right
to the civil service due to application of the pro-
hibition established by Law of Ukraine “On
Purification of Power” of September 16, 2014
Ne 1682-VTII;

— the sub-mechanism for the dismissal
of a public official on the grounds of reorganisa-
tion or liquidation of the state body;

— the sub-mechanism for the dismissal
of a public official on the grounds of his or
her inconformity to the occupied position in
the course of the test or on the results of the per-
formance assessment;

— the sub-mechanism for the dismissal
of a public official on the grounds of disciplinary
misconduct, for which Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII pro-
vides for the dismissal;

— the sub-mechanism for the dismissal
of a public official on grounds of his or her
absence from work due to temporary disability
during the term stipulated by the legislation.

The first sub-mechanism we have allo-
cated is the sub-mechanism for the dismissal
of a public official on grounds of his or her loss
of Ukrainian citizenship, his or her acquisition
of citizenship of another state or establishment
of his or her citizenship of another state. Thus, as
we have established, the citizenship of Ukraine
is one of the key requirements for the candi-
date for the vacant position of civil service.
In accordance with part 1 of article 19 of Law
of Ukraine “On Civil Service” of December 10,
2015 Ne 889-VIII, the citizens of Ukraine exclu-
sively have the right to the civil service. More-
over, article 4 of the Constitution of Ukraine
(Verkhovna Rada of Ukraine, 1996) provides
for a single citizenship in Ukraine. Therefore,
a public official in Ukraine shall be a citizen
of Ukraine, cannot be a citizen of a foreign state
and cannot have double citizenship.

A sub-mechanism for the dismissal of a pub-
lic official on the grounds of his or her acquisi-
tion of citizenship of another state or establish-
ment of his or her citizenship of another state is
governed by the provisions of articles 19 and 84
of Law of Ukraine “On Civil Service” of Decem-
ber 10, 2015 Ne 889-VIII, articles 4 of the Con-
stitution of Ukraine, articles 17, 19, 20 and 21
of Law of Ukraine “On Citizenship of Ukraine”
of January 18, 2001 Ne 2235-111, regulating
the procedure for the dismissal of a public offi-
cial on the grounds of his or her acquisition
of the citizenship of another state or establish-
ment of his or her citizenship of another state.
First of all, the head of the civil service should
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establish a legal fact that testifies to his or her
loss of Ukrainian citizenship, his or her acquisi-
tion of citizenship of another state or establish-
ment of his or her citizenship of another state.
That is, the first procedural action is to receive
information by the head of the civil service
about the loss of the right to the civil service by
the public official. In the three-day period from
the date of receipt of such information, the head
of the civil service should issue an order or
instruction to dismiss the public official with
the indication of grounds for the dismissal. The
following procedural steps are to issue a copy
of such order or command on dismissal, to carry
out calculations with him/her, as well as to
enter a record of the dismissal of a public offi-
cial in the electronic employment record, and to
enter such information into a paper employ-
ment record at the request of the public official.

The sub-mechanism for the dismissal
of a public official on the ground of the entering
into force of a decision or the court indictment
concerning administrative or criminal liabil-
ity for offenses connected with corruption or
the recognition of his or her assets ungrounded,
including those providing for the prohibition
of employment in the civil service, consists
of the provisions of article 84 of Law of Ukraine
“On Civil Service” of December 10, 2015
Ne 889-VIII, article 36 of the Labour Code
of Ukraine, article 290 of the Civil Proce-
dural Code of Ukraine, as well as procedures,
prescribed by Law of Ukraine “On Civil Ser-
vice” of December 10, 2015 Ne 889-VIII
and the Labour Code of Ukraine. As in case
of the previous sub-mechanism, first of all,
the head of the civil service should receive one
of the above-mentioned court decisions, which
shows that the public official has lost the right
to the civil service. Within three days after
the head of the civil service has acquainted with
the decision of the court, he or she shall issue
an order or instruction on dismissal of a pub-
lic official with the indication of grounds for
the dismissal. A copy of such order or instruc-
tion is issued to the public official. The employer
makes a record of the dismissal of a public offi-
cial to the electronic employment record, as
well as to the paper employment record on
the demand of a public official. In addition, as
in all the sub-mechanisms we have analysed,
the head of the civil service should provide
a calculation with the public official.

Another sub-mechanism, allocated on
the ground of the provisions of article 84 of Law
of Ukraine “On Civil Service” of December 10,
2015 Ne 889-VIII (Verkhovna Rada of Ukraine,
2015), is the sub-mechanism for the dismissal
of a public official on the ground of establish-
ment of subordination to related persons in

the civil service. According to part 1 of article 1
of Law of Ukraine “On Prevention of Corrup-
tion” of October 14, 2014 Ne 1700-VII (Verk-
hovna Rada of Ukraine, 2014b), a spouse, par-
ents, a mother, children, a stepmother, a son,
a daughter, a stepson, a stepdaughter, a brother,
a sister, a cousin, a brother- and sister-in-law,
a nephew, a niece, an uncle, an aunt, a grand-
father, a grandmother, a great grandfather,
a great grandmother, a grandson, a granddaugh-
ter, a great-grandson, a great-granddaughter,
ason-in-law, a daughter-in-law, a mother-in-law,
a father-in-law, an adopter or adoptee, a guard-
ian or custodian, a person who is under the care
or custody of a public official are persons close to
the public official. Since such persons are defined
by the current legislation as “related”, it may
create obstacles for them to realise their right to
civil service, even if they meet the requirements
of candidates for the civil service defined in arti-
cles 19 and 20 of Law of Ukraine “On Civil Ser-
vice” of December 10, 2015 Ne 889-VIII.

3. The regulatory and legal framework
for the dismissal of public officials

Thus, in accordance with part 1 of article 27
of Law of Ukraine “On Prevention of Corrup-
tion” of October 14, 2014 Ne 1700-VII (Ver-
khovna Rada of Ukraine, 2014b) and part 1
of article 32 of Law of Ukraine “On Civil Ser-
vice” of December 10, 2015 Ne 889-VIII (Ver-
khovna Rada of Ukraine, 2015), a person who
will be subordinate to a related person or whose
subordinate will be a related person, i. e. any
of the persons listed above, cannot be appointed
to the position of civil service. This informa-
tion shall be communicated by such persons
at the stage of competitive selection for employ-
ment of the vacant position. In this case, a per-
son may be accepted for the civil service, but for
another position, so she will not be subordinate
to a related person.

In practice, situations are possible when sub-
ordination of related persons appeared already
after entering the civil service. In this case,
part 2 of article 31 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII
(Verkhovna Rada of Ukraine, 2015) requires
the public official to inform the head of the civil
service of circumstances that have arisen and to
take measures for the elimination of subordina-
tion within the fifteen-day period. If this prob-
lem is not resolved within the specified period,
the head of the civil service can transfer the pub-
lic official to another equal position. However,
in case that such transfer is not possible, the per-
son who is in subordination is dismissed from
the civil service.

Thus, the sub-mechanism for the dismissal
of a public official on the ground of establish-
ing subordination of related persons in the civil
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service is provided for by the provisions of arti-
cles 32, 84 of Law of Ukraine “On Civil Ser-
vice” of December 10, 2015 Ne 889-VIII,
article 27 of Law of Ukraine “On Prevention
of Corruption” of October 14, 2014 Ne 1700-
VII and the Labour Code of Ukraine, regulating
the dismissal of a public official on the grounds
of subordination to related persons in the civil
service.

After related persons who were subordi-
nate to each other in the fifteenth day have
not taken measures to eliminate subordination,
and the head of the civil service cannot transfer
public officials to other equal positions, he or she
shall dismiss the public official who is subordi-
nate. For this purpose, the head of the civil ser-
vice shall issue the order on dismissal of a public
official on the ground of paragraph 5 of part 1
of article 84 of Law of Ukraine “On Civil Ser-
vice” of December 10, 2015 Ne 889-VIII (Verk-
hovna Rada of Ukraine, 2015) and issue a copy
of such order to the public official who has been
dismissed. As in all other sub-mechanisms,
the person dismissed by the head of the civil ser-
vice shall be provided with a record of dismissal
to the electronic employment record, the public
official shall be issued an employment record
with the corresponding record, and a calcula-
tion shall be made.

The next sub-mechanism, which is a compo-
nent of the mechanism for the dismissal of public
officials on grounds that beyond their control, is
the sub-mechanism for the dismissal of a public
official on the ground of the establishment that
entering the civil service and employment in
the civil service is contrary to the requirements
of Law of Ukraine “On Prevention of Corrup-
tion” of October 14, 2014 Ne 1700-VII (Verk-
hovna Rada of Ukraine, 2014b).

For example, in accordance with paragraph
7 of part 1 of article 84 of Law of Ukraine “On
Civil Service” of December 10, 2015 Ne 889-
VIII (Verkhovna Rada of Ukraine, 2015), a pub-
lic official may be dismissed on the grounds
of a real or potential conflict of interests, which
cannot be regulated in any other way. The real
conflict of interests, in accordance with the pro-
visions of article 1 of Law of Ukraine “On Pre-
vention of Corruption” of October 14, 2014
Ne 1700-VII, is defined as a conflict between
the private interests of a public official and his
or her official powers, and a potential conflict
of interests, as the presence of a public official’s
private interest, which in the future may affect
his or her decision-making. Part 4 of article 28
of Law of Ukraine “On Prevention of Corrup-
tion” of October 14, 2014 Ne 1700-VII (Verk-
hovna Rada of Ukraine, 2014b) provides for
that the head of the civil service is responsible
for measures aimed at solving real or potential
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conflict of interests of a public official. For exam-
ple, the head of the civil service has the right to
suspend the public official from the performance
of certain tasks; to establish external control over
the performance of such tasks by the public offi-
cial; to restrict the access of a public official to
certain information; to amend the official powers
of the person (which we have previously estab-
lished as grounds for the dismissal of a public offi-
cial on his or her initiative) or propose the public
official to be transferred to another position. The
most important thing in the context of our study
is that, as follows from the provisions of para-
graph 7 of part 1 of article 84 of Law of Ukraine
“On Civil Service” of December 10, 2015 Ne 889-
VIII, one of the ways in which a conflict can
be resolved is the dismissal of a public official.
However, according to part 2 of article 34 of Law
of Ukraine “On Prevention of Corruption”
of October 14, 2014 Ne 1700-VII, the dismissal,
as a way of resolving the conflict of interests, is
applied only in case the conflict of interests is
permanent and cannot be resolved in another
way, including because of the absence of consent
of a public official him-, herself to the application
of other remedies. In other words, dismissal is
an extreme remedy for the conflict of interests
of a public official, which is applied by the head
of the civil service only in case when the applica-
tion of other remedies is impossible, or the public
official has refused them.

A special sub-mechanism for the dismissal
of a public official is the dismissal due to the loss
of the right to the civil service due to the appli-
cation of the prohibition established by Law
of Ukraine “On Purification of Power” of Sep-
tember 16, 2014 Ne 1682-VII (Verkhovna Rada
of Ukraine, 2014a). The above-mentioned
legal regulation, adopted in 2014, provides for
in article 1 that the purification of power is
the prohibition of individuals to be in the civil
service, which is implemented with the purpose
of preventing persons, whose decisions, actions
or omissions contributed to the measures, aimed
at the usurpation of power by President of Ukraine
Viktor Yanukovych, undermining of the founda-
tions of national security and defence of Ukraine
and illegal violation of human rights and free-
doms, from administration of public affairs. As
aresult, at present, the civil service cannot be held
by persons who have occupied positions, provided
for by Law of Ukraine “On Purification of Power”
of September 16, 2014 Ne 1682-VII (Verkhovna
Rada of Ukraine, 2014a), in period (which is dif-
ferent for different positions) defined by this legal
regulation. The list of such positions is extensive.
It includes such persons as the Prime Minister
of Ukraine or the Prosecutor General of Ukraine
and persons such as “other officials of state author-
ities, local self-government bodies”. Paragraph 8
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of part 2 of article 19 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII pro-
vides that persons who are subject to the prohibi-
tion defined by Law of Ukraine “On Purification
of Power” of September 16, 2014 Ne 1682-VII,
cannot enter the civil service, therefore, this rule
applies to all persons, without exception, defined
by this legal regulation. In case such person has
entered the civil service, and it became known to
the head of the civil service, he or she shall dismiss
the public official, in accordance with paragraph 8
of part 1 of article 83 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII (Verk-
hovna Rada of Ukraine, 2015). The establishment
of the fact that the public official shall be dismissed
on the grounds of the purification of power is car-
ried out by means of a special procedure.

Furthermore, the distinctiveness
of this sub-mechanism, in comparison with
the sub-mechanisms we have discussed ear-
lier, is that it includes the provisions of Law
of Ukraine “On Civil Service” of December
10, 2015 Ne 889-VIII (articles 18 and 83)
and a special legal regulation — Law of Ukraine
“On Purification of Power” of September 16,
2014 Ne 1682-VII (Verkhovna Rada of Ukraine,
2014a) (in fact, all articles of this legal regula-
tion) and the Labour Code of Ukraine, which
regulate the procedure for the dismissal of a pub-
lic official because of his or her loss of the right
to the civil service.

The sub-mechanism for the dismissal of a pub-
lic official on the ground of reorganisation or liq-
uidation of the state body is composed of the pro-
visions of article 87 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII, as
well as the procedures defined by Law of Ukraine
“On Civil Service” of December 10, 2015
Ne 889-VIII and the Labour Code of Ukraine.
For example, if the ground for the dismissal
of a public official is to reduce the number or staff
of public officials, or to abolish a public author-
ity, the first procedural step is to warn a public
official of the subsequent dismissal in writing by
the head of the civil service no later than thirty
calendar days before the day of dismissal, as well
as, if possible, to propose another public office. If
a public official refuses such an offer, or there is no
opportunity to employ a public official in another
public office, the head of civil service shall ini-
tiate a dismissal procedure, making the appro-
priate order. The next procedural step, as in
the primary sub-mechanisms, is to enter a record
of the dismissal of a public official in the electronic
employment record of the public official, as well
as the entry of such an entry into a paper employ-
ment record at the request of the public official.
In contrast to all other sub-mechanisms, a record
to an electronic employment record or to a paper
employment record on the demand of a public

official is carried out not on the day of dismissal,
but within seven days from the date of dismissal
(part 5 of article 87 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII (Ver-
khovna Rada of Ukraine, 2015)). The last pro-
cedural action, according to part 4 of article 87
of Law of Ukraine “On Civil Service” of Decem-
ber 10, 2015 Ne 889-VIII (Verkhovna Rada
of Ukraine, 2015), is the severance payment to
the public official in the amount of two monthly
average wages. As well as the issue of the employ-
ment record, the calculation is carried out not
immediately on the day of dismissal, but within
seven days.

The mechanism for the dismissal of a pub-
lic official on the grounds of his or her incon-
formity to the position occupied in the course
of the test or on the results of the performance
assessment is that the public official may be dis-
missed due to his or her lack of conformity with
the position occupied at the stage of the test, or
on the results of the performance assessment, if
the public official passed the test, and a labour
contract was concluded with him.

The basis of the sub-mechanism for the dis-
missal of a public official on the grounds of his
or her inconformity to the position occupied in
the course of the test or on the results of the per-
formance assessment is in the provisions of arti-
cles 35, 44, 87 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII
and the Procedure for of public officials’ per-
formance assessment and the Labour Code
of Ukraine, regulating the procedure for the dis-
missal of a public official on the grounds of his
or her inconformity to the position occupied in
the course of the test or on the results of the per-
formance assessment.

Thus, when the public official is dismissed
before the end of the term of the test, the head
of the civil service shall notify him or her of his
or her dismissal in writing not later than seven
calendar days in advance. The dismissal is exe-
cuted by the order, a copy of which is given to
the public official together with the employ-
ment record. Moreover, the calculation is car-
ried out with the public official who has not
passed the test.

If the public official is dismissed on
the ground of the performance assessment,
he or she is given a conclusion with negative
assessment and substantiation. Since accord-
ing to article 11 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII
(Verkhovna Rada of Ukraine, 2015), the public
official is granted the right to appeal the conclu-
sion with substantiation, he or she can within
a month from the date when he or she learned
about the negative assessment or should
have learned about it, submit a complaint to

45



6/2022
LABOR LAW

the head of the civil service with appeal of con-
clusions. No later than 20 calendar days from
the date of receipt of the complaint, the head
of the civil service shall provide the public offi-
cial with a written response to the complaint. If
the demands of a public official are not met by
it, the head of the civil service initiates the dis-
missal of a public official, which provides for
the order on dismissal and issuing it to the pub-
lic official together with the employment record,
as well as calculation. However, a public official
who does not agree with the answer of the head
of the civil service to his or her complaint
may appeal to the court, and, accordingly, in
the future, resume his or her office.

The sub-mechanism for the dismissal
of a public official on the ground of discipli-
nary misconduct, for which Law of Ukraine
“On Civil Service” of December 10, 2015
Ne 889-VIII (Verkhovna Rada of Ukraine,
2015) provides for the dismissal, is functioning
on the basis of the relevant provision, which
determines the list of such disciplinary mis-
conduct. For example, part 1 of Article 66 pro-
vides for that a public official may be dismissed
for disciplinary misconduct. In addition, part 5
of article 66 of Law of Ukraine “On Civil Ser-
vice” of December 10, 2015 Ne 889-VIII estab-
lishes a reference to the exhaustive list of such
grounds, established by Article 65 of the same
legal regulation.

For example, one of the grounds is viola-
tion of the Oath of a public official. S.M. Kozin
argues that this disciplinary misdemeanour
means that the public official has committed
acts incompatible with the powers of the posi-
tion occupied. However, the act should be such
that it undermines the trust in the public offi-
cial as the carrier of power, as well as has led
to the undermining of the trust in the state
authority (Kozin, 2014, p. 172). For example,
according to article 8 of Law of Ukraine “On
Civil Service” of December 10, 2015 Ne 889-
VIII, one of the duties of a public official is
to observe the principles of the civil service
and the rules of ethics. In addition, it should be
noted that the text of the Oath, which provides
for taking the duty by the public official “with
dignity to carry high rank of a public official
and to fulfil his or her duties in a conscientious
way”. Therefore, in fact, any violation of legal,
ethical, moral or duty rules leads to violation by
the public official of the Oath, and, accordingly,
can be considered as grounds for the dismissal
of a public official.

Therefore, the sub-mechanism for the dis-
missal of a public official on the grounds of disci-
plinary misconduct is formed by the provisions
of articles 65, 66, 87 of Law of Ukraine “On Civil
Service” of December 10, 2015 Ne 889-VIII,
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the Labour Code of Ukraine and the Procedure
for disciplinary proceedings, which regulate
the procedure for the dismissal of a public offi-
cial on the grounds of disciplinary misconduct.

The first procedural action envisaged by this
mechanism is the establishment by the head
of the civil service of the fact that the public
official has committed disciplinary misconduct
incompatible with the further performance
of his or her official duties. The head of the civil
service shall initiate the creation of a discipli-
nary commission, in accordance with article 69
of Law of Ukraine “On Civil Service” of Decem-
ber 10, 2015 Ne 889-VIII (Verkhovna Rada
of Ukraine, 2015), which should establish
the degree of fault, character and severity
of the disciplinary misconduct. The result
of the disciplinary proceedings is the decision
to impose disciplinary penalties. Accordingly,
when a decision is made to dismiss a public offi-
cial, the decision of the disciplinary commission
(which can be appealed by the public official in
court) is the ground for the dismissal of a public
official. This is stated in the order of the head
of the civil service, a copy of which is given to
the public official together with the employ-
ment record and calculation.

The last component of the mechanism for
the dismissal of public officials on grounds
beyond their control is the sub-mechanism for
the dismissal of a public official on the grounds
of absence from work due to temporary disabil-
ity during the term stipulated by the legislation.
In accordance with part 2 of article 87 of Law
of Ukraine “On Civil Service” of December 10,
2015 Ne 889-VIII (Verkhovna Rada of Ukraine,
2015), the grounds for the dismissal of a pub-
lic official are his or her absence for more than
one hundred and twenty calendar days, or more
than one hundred and fifty calendar days during
the year, except for cases of absence of a public
official in connection with receiving leave for
pregnancy and childbirth. If the public official
has lost his or her ability to work, performing
his or her duties, he keeps a position until recov-
ery or his or her dismissal on his or her own ini-
tiative. In all other cases, the head of the civil
service may initiate the dismissal of a public
official immediately after the above-mentioned
terms.

Such sub-mechanism is based on the provi-
sions of article 87 of Law of Ukraine “On Civil
Service” of December 10,2015 Ne 889-VIII (Ver-
khovna Rada of Ukraine, 2015) and the Labour
Code of Ukraine, governing the dismissal
of a public official on the ground of absence from
work as a result of temporary incapacity to work
within the period prescribed by law. The proce-
dural steps themselves are not complicated by
certain specificities. The head of the civil service
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states in the order on dismissal of a public official
in accordance with part 2 of article 87 of Law
of Ukraine “On Civil Service” of December
10, 2015 Ne 889-VIII, gives the public official
a copy of the order, enters a record in the elec-
tronic employment record of the public official
and a paper employment record at the request
of the public official, and makes the calculation.

4. Conclusions

To sum up, the study of the mechanism
for the dismissal of public officials on grounds
beyond a public official’s control enables to
make the following conclusions:

1) the sub-mechanisms that form the mech-
anism for the dismissal of public officials on
grounds beyond a public official’s control are
more complex than those that we have con-
sidered in the mechanism for a public official’s
dismissal on grounds under a public official’s
control. For example, the sub-mechanism for dis-

missing a public official on the ground of acquir-
ing the citizenship of another State or establish-
ing the citizenship of another State constitute
the provisions of a number of legal regulations,
including Law of Ukraine “On Civil Service”
of December 10, 2015 Ne 889-VIII, Constitu-
tion of Ukraine, Law of Ukraine “On Citizenship
of Ukraine” of January 18, 2001 Ne 2235-111;

2) our study has revealed a tendency to
increase the capacity of civil service managers
to dismiss public officials, and in turn to reduce
the guarantees of public officials to protect their
labour rights. Essentially, individual sub-mech-
anisms do not enable public officials to appeal
against dismissal, and in this respect the mech-
anism for the dismissal of public officials on
grounds beyond public officials’ control, is more
problematic than the mechanism for the dis-
missal of public officials on grounds under pub-
lic officials’ control.
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ITPABOBUI1 MEXAHI3M 3BLIbHEHHS JEP;KABHUX CJIYKBOBIIIB
I3 HIACTAB, AKI HE 3AJIESKATD BIJ] BOJII IEP;KABHOTI'O CJIY;KBOBIA

Anoraris. Memoto cmammi € 3'siCyBaHHs 0COOJMBOCTEN TPABOBOTO MEXaHi3MYy 3BIJTbHEHHS IepKaB-
HUX CJIysKOOBIB i3 TMiCTaB, SIKi He 3a71eKaTh Bijl BOJI AEPKABHOTO CJIyKOOBIISL.

Pezynvmamu. Y crarti IpOaHATI30BaHO 0COOJIMBOCTI 3BIIbHEHHSI IEPKABHUX CITyKO0BIIB. Oxapak-
TEPU30BAHO [IPABOBUIA MEXaHi3M 3BLIbHEHHS IeP/KaBHUX CJIyKOOBIIB i3 1IiACTaB, K He 3aJ1eKaTh Bif BOJI
JiepsKaBHOTO Ca1yk00BI. JleTanizoBano kiacugikalio cyOMexaHi3MiB, SKi BXOAATh Y TAKU IPaBOBUI
MeXaHi3M, PO3KPUTO 3MICT i 3HAYEHHsI KOKHOTO 3 HUX. BUsHaueHo ix cyTHicTh Ta ocobuBocTi. 3's1coBaHO,
[0 y BHUIAJKY, KOJHU IICTABOIO [UIsI 3BiIbHEHHSI JIEPKABHOTO CJIy’KOOBIISI € CKOPOYEHHSI YHCETbHOCTI
YU WITATY JAEPKABHUX CIyKOOBIIIB a00 JIIKBiAList 1ePKABHOTO OPraHy, Meplia MPOLELyPHA sl TOJISATAE
B TONEPEKEHH] ePKaBHOTO CAY/KOOBIIS PO MOAAJIbIIE 3BIIBHEHHS B ITHCHMOBINA (popMi KepiBHUKOM
JiepsKaBHOT CTy»KOM He T3Hile HiK 32 TPUAIATH KaJeHIAPHUX JHIB JI0 HsI 3BITbHEHHS, a TAKOXK Y ITPOTIO-
3uii iHIIO1 moca1u AepKaBHOI CTyK0H (3a MOKJIUBOCTI ). Y TOMY BUIIAIIKY, KOJIU [IeP;KaBHUHN CI1yKO0BeI[b
BIIMOBJISIETBCS BiJl TAKOI IIPOIO3HILT a60 KOJIM MOKJINBICTD MpAlEBIANITYBATH JEPKABHOTO CIIyKOOBIS
Ha iHMmii mocasi aepskaBHOl CIyKOM BifICYTHsI, KEPIBHUK JAepPKaBHOI CIysKOM iHIIIIOE TPOLEYPY 3BiJIb-
HeHHs, 0pOPMITIOI0YN BiAIOBiAHMI Haka3. HacTymHa mpomezypHa 7, SK i B onepeaHix TpoaHasi3oBa-
HUX CyOMeXxaHi3MaX, — BHECEHHS 3aIIUCY T1PO 3BLUILHEHHS IEPKABHOTO CIIYKOOBIIS 10 €JIEKTPOHHOI TPY0-
BOI KHUKKH JIEPKABHOTO CJIyKOOBILS, & TAKOK BHECEHHSI TAKOTO 3AIUCY [I0 TIAIIEPOBOI TPYI0BOI KHUKKH
32 BUMOTOIO JIEPKABHOTO CITY/KOOBIISL

Bucnosxu. 3pobiieHo BUCHOBOK, 110 CyOMeXaHi3Mu, siKi (GOPMYIOTh MEXaHi3M 3BilIbHEHHS IEP/KABHIX
CayKOOBIIIB 13 TMi/ICTaB, 10 He 3a/eXKaTh Bi/l BOJI A€P/KaBHOTO CITyKOOBIIS, € IENI0 CKIAHINTMMI, aHiXK Ti,
SIKI POBIJISLAJINCS HAMU B MEKaX MEXaHI3MY 3BLIbHEHHS JePKaBHUX CIIyKOOBIIIB i3 IiICTaB, 110 3aJ1€5KaTh
Biz Bouii siepkaBHOrO Cary:x60Bis. Hanpukia, cyOMexaHi3M 3BLIbHEHHS IEPKABHOTO CIIYKOOBIIS 3 TIij[-
cTaBU HAOYTTSl HUM TPOMAJISHCTBA HIIOI [epKaBy ab0 BCTAHOBJIEHHS HASIBHOCTI B HBOTO MPOMAJITHCTBA
[HIITO1 ZIepKaBY YTBOPIOIOTh HOPMH HU3KU HOPMATHBHO-TIPABOBUX aKTiB, 30KpeMa 3akoHy Ykpainu «IIpo
nepskauy ciyxOy» Bin 10 rpyaus 2015 p. Ne 889-VIII, Koucruryuii Yrpainu, 3akony Ykpaitnu «IIpo
rpoMaisiHcTBO Ykpainuy» Bif 18 ciunst 2001 p. Ne 2235-111. Harosorieno Ha TeHEHIT 10 PO3NTUPEHHST
MOYKJIMBOCTEIl KePIBHUKIB JIEP/KABHOI CJIy:KOM 3BUIBHATH JEP/KaBHUX CITY:KOOBIB Ta, BiAMOBIAHO, 3BY-
JKEHHs1 TaPAHTIll JIepsKaBHUX CJIyKOOBILIB 10/[0 3aXKUCTY IXHIX TPYIOBUX IIPaB. 30KPeMa, OKpeMi cyOmexa-
HI3MU € TAKUMH, K (GAKTHYHO He 3aJIUIIAIOTh JEPKABHUM CJIYKOOBISIM MOKJIUBOCTI OCKAPIKUTH 3Bilb-
HEHHI, | B I(bOMY aCIIeKTi MEXaHi3M 3BLIbHEHHS JePKaBHUX CJIyKOOBIIB 13 MifCTaB, SKi He 3ajexkKaTh Bij
BOJIi IEP5KABHOTO CIIY/KOOBIIS, € GLIbII TPOOIEMHUM, aHIK MEXaHi3M 3BlIbHEHHS IeP/KaBHUX CIyKOOBIIIB
i3 micTaB, M0 3aJeXKaTh Bijl BOJI €PKaBHOTO CTy5KOOBIIA.
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TRAINING OF MANAGERS (LEADING PERSONNEL)
FOR EFFECTIVE MANAGEMENT

Abstract. The purpose of the article is to determine the areas of effective training of managers
(leading personnel) for effective management.

Results. The article establishes that the choice of candidates for the vacant positions of lower-level
managers depends on whether they want to manage, on their mental, analytical abilities, communication
skills, and integrity. They must have a desire for leadership. This quality is valued above all in the course
of a manager’s work with a subordinate who is seeking managerial positions. In the selection of personnel
for the positions of lower-level managers may be useful proposed methodology of questionnaires
of job seekers. It is underlined that in selecting candidates for the position of manager, the focus should
be on the desire to lead. Perhaps a strong desire to lead is the most common condition for successful
management. There is a close link between managerial work and a strong desire to achieve goals through
the joint efforts of subordinates. Most people aspire to a managerial position because they are attracted by
prestige and different privileges. Frequently, they do not realise that management implies responsibilities.
Therefore, the choice must be made of people who are able to enjoy achieving the goals. Such individuals
will, of course, have the energy and determination needed for a good leader.

Conclusions. It is concluded that the official career advancement programme gives people
the opportunity to perceive their work in the organisation as a “number of transfers to different positions,
which contributes to the development of both the organisation and the individual”. This is important
because research proves that people tend to be quite passive about their careers. They tend to have
important decisions about their careers driven by other people rather than their personal interests, needs
and goals. According to researchers in this field, the result of career advancement programmes is a greater
commitment to the organisation, increased motivation, reduced staff turnover and full use of employees’
abilities.

Key words: employee, management, organisation, judgment, decision, managerial position.

1. Introduction all line and headquarter positions in the organ-

Managers are trained to develop the skills
and competencies they need to carry out their
work effectively in the future. In practice, sys-
tematic training programmes are most often
used to prepare managers for promotion. Their
successful preparation, as well as training in
general, requires careful analysis and planning.

Through performance assessment, the organ-
isation must first determine the abilities of its
managers. Then, relying on performance assess-
ment, management should determine what abil-
ities and skills are needed to perform duties in

© V. Petkov,l. lvanov,2022

isation. This allows the organisation to deter-
mine which managers are qualified to take up
a position and who needs training and retrain-
ing. By addressing all these issues, management
may develop a training schedule for specific
individuals who may be further promoted or
reassigned.

Managers are trained mainly to acquire
the skills required to achieve the goals
of the organisation. From another point of view,
it is the need to meet such higher-level needs:
professional development, success, testing their
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strength. Unfortunately, many organisations do
not provide opportunities to address such needs
through increased accountability and promo-
tion. According to research, many managers,
after completing the course, have noted a large
discrepancy between their personal aspirations
for growth and promotion and what they have
been actually offered. If such hopes are of great
importance to a person, he or she will usually
quit such job. There is no need to talk about
the undesirable turnover of managers due to
the high cost of their recruitment and adap-
tation in the organisation. The replacement
of such an employee may cost three months’
salary.

If the organisation’s successes and failures
are due to managerial qualities, then approaches
to evaluating managers in the selection pro-
cess are also needed. It is important to draw
the right line between a leader who sees the per-
formance of his or her functions as an end in
itself and a leader who bases his or her actions
on a deep understanding of human qualities,
strives to create conditions, ensuring the exist-
ence of a healthy and developmental team. This
approach enables to develop a system of value
orientations, giving the manager an opportu-
nity to choose the best type of behaviour, to
form a strategy for the development of their
personal qualities.

These are the generalised provisions
of the professiograms of the manager: 1) know-
ledge of law, economics, psychology; 2) the abil-
ity to correctly set the task; 3) the ability to pre-
dict action; 4) the ability to build up domestic
reserves; 5) intransigence to flaws; 6) the sense
of new; 7) coordination of activities; 8) the desire
to improve their and subordinate qualifications;
9) scheduling and rhythm of work; 10) objec-
tivity of assessments, ability to analyse; 11) effi-
ciency of decision-making (the ability to make
extraordinary decisions); 12) clarity and liter-
acy of thinking; 13) the ability to quickly grasp
the essence of the question; 14) ingenuity
and intelligence; 15) demanding; 16) com-
mand of service etiquette, ethics of behaviour;
17) determination and perseverance; 18) prone-
ness to conflict; 19) a sense of humour; 20) sen-
sitivity, attractiveness; 21) high qualification
in the questions most vital to the organisation;
22) initiative; 23) attitude to the organisation;
24) desire and ability to interact with heads
of units; 25) attitude to criticism; 26) the image
of the manager.

2. Manager evaluation

American management researchers sug-
gest five categories of manager evaluation. The
category “A” includes the pursuit of self-learn-
ing, self-expression, the ability to work hard,
personal responsibility, fairness and integrity.
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Category “B” includes organisational skills,
administrative abilities, communicativeness,
high level of intelligence and physical develop-
ment. The greatest values of category “C” is high
level of professional training, presence of legal
education and objectivity. The category “D”
refers to the ability to navigate in the field of sales
and service, self-esteem. And finally, category
“E” includes absolute values: ability to adapt to
changes, integrate different points of view.

The choice of candidates for the vacant
positions of lower-level managers depends on
whether they want to manage, on their mental,
analytical abilities, communication skills, integ-
rity. They must have a desire for leadership.
This quality is valued above all in the course
of a manager’s work with a subordinate who is
seeking managerial positions. In the selection
of personnel for the positions of lower-level
managers may be useful proposed methodology
of questionnaires of job seekers. The question-
naire is used to assess the managerial capacity
of candidates for lower-level managers. The
effectiveness of the organisation in the future
depends largely on the ability of its managers
to attract, select and educate staff with high
managerial potential. Once the questionnaire is
completed, it becomes an important document,
part of the personal history of each employee.
Moral reliability of the candidate, his or her
integrity and responsibility, high professional-
ism in the performance of work are the key to
the success of any organisation.

In selecting candidates for the position
of manager, the focus should be on the following
qualities:

Desire to lead. Perhaps a strong desire to lead
is the most common condition for successful
management. There is a close link between man-
agerial work and a strong desire to achieve goals
through the joint efforts of subordinates. Most
people aspire to a managerial position because
they are attracted by prestige and different
privileges. Frequently, they do not realise that
management implies responsibilities. Therefore,
the choice must be made of people who are able
to enjoy achieving the goals. Such individuals
will, of course, have the energy and determina-
tion needed for a good leader.

Mental abilities. Testing can be used to deter-
mine the mental abilities of the candidate. It
should be remembered that a test survey cannot
definitively determine the level of mental abil-
ity. Examination of the personal files of students
will allow to determine the necessary informa-
tion. If there are doubts about the reliability
of these documents or if the candidate is not
among them, the manager will assess the mental
ability of the candidate on the basis of the per-
formance.
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Ability for logical analysis. Experience in
some countries has shown that one of the factors
characterising a candidate’s skills is the ability
to apply analytical methods to organisational
decision-making. Therefore, the best way to
evoke the potential of a person in the devel-
opment of the right organisational decisions
is to give the young specialist the opportunity
to independently develop a plan to solve any
practical problem. For example, experienced
managers of Japanese organisations widely use
the method of collective preparation of organi-
sational decisions, as they believe that one con-
scious and corrected error made by the young
man in practice, will benefit him/her more than
hundreds of lectures during training. Therefore,
in Japanese organisations, the development
of collective organisational solutions, as a rule,
begins with the assignment of a junior new
employee of the department to independently
prepare a solution to the existing problem. At
the same time, the managers of the organisation
know alternative solutions. The new employee
appeals to experienced employees, tries to get
their opinion. Especially he or she listens to
those who communicate most with the man-
agement of the organisation. In this way, he
or she learns to define common opinion and,
at the same time, to form its own judgement. It
is not the decision itself that matters, but rather
how widely people are aware of it and to what
extent they are willing to support it. An optimal
decision can fail, as well as a bad decision can
be made an effective action just because it has
the support of the whole team. In the opinion
of Japanese managers, it is better to have a solu-
tion developed jointly by all employees, rather
than what is developed and applied at the man-
agement level. Itis difficult to find a better leader
of this solution than a young worker, because he
or she is characterised by a lack of conservatism
in the views, the desire to get acquainted with
the activities of the organisation and its employ-
ees, to identify one’s analytical qualities. All
this provides the desired result, and of course
the autonomy and full trust given to the work
by the management and encourage at the earli-
est stage a high responsibility for action, allow
to fully reveal the abilities of the young person
to management. In fact, the assessment of his or
her qualities is limited to the analysis of results
obvious for the whole team. The considered
approach to assessment of analytical abilities
of candidate for managerial position reveals
another important quality, that is, communica-
tion skills of the future manager.

Communication skills. Management can
judge candidates for positions in the manage-
ment structure because of their ability to put
their ideas on paper, to talk, to participate in

any meeting. Attention should be paid to the
ability to choose the words, the logic of
thinking, the construction of the phrase,
the structure of the sentence, the distribution
of the text into paragraphs and the general
clarity and confidence of the statement.

Integrity. Managers should be morally reli-
able and trustworthy. They hold significant
power, and it is difficult to establish impartial
control over them, all the more so when organi-
sations expand their autonomy. Much also
depends on the integrity of managers because
they are in fact held personally responsible for
actions that may compromise the organisation
and the overall system they represent. The
integrity of leaders goes beyond what we mean
by honesty in monetary and material matters
and in the use of time. Nevertheless, the evi-
dence shows that the integrity of some leaders,
even within such narrow boundaries, often does
not withstand serious criticism. Although it is
not easy to assess the integrity of subordinates,
close acquaintance with them in the work envi-
ronment gives the best opportunity for correct
assessment. Their time and expense reports,
their interaction with colleagues and other
businesspeople, their integrity in tasks, their
attitudes — all of these serve as a basis for
the careful manager to assess the integrity. It is
easier for line managers to nominate candidates
for future leadership from among their subordi-
nates because they know them well. If managers
can objectively assess candidates on the basis
of the qualities identified in the above method-
ology, their judgement is important. Centres for
the evaluation of managers could be assigned
to the selection of managers. With sufficiently
good technical equipment, such centres (labo-
ratories) could be of great assistance.

In order to assess the behaviour of poten-
tial managers in typical management situations,
agroup of candidates participate in organisational
decision-making games within 3-5 days, acting
as managers of a small organisation, they review
incoming papers, containing a variety of issues
arising in management practice, discuss ways
to address some of the issues that produce short
oral reports on any topic, including recommen-
dations to the senior manager, perform a num-
ber of other exercises, for example, the written
report preparation. Their activity is monitored
and evaluated by psychologists and experienced
managers, employees of the centre, additionally
subjecting them to various psychological tests.
In the final stage, observers summarise their
impressions of the candidates’ activities, compare
them with those of other observers, draw conclu-
sions on managerial capacity and compile a final
report. The reports are submitted to the manag-
ers responsible for the appointment, providing
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guidelines for the necessary professional develop-
ment of senior staff. In some cases, candidates
are informed of the results of their assessment, in
others — this is done only at their will. The final
assessment may not be announced.

Some methods require psychological exam-
ination to identify features of a strong manager.
This type of examination can be carried out by
an analytical or synthetic approach. The analyt-
ical approach enables to reveal a combination
of qualities (or personal abilities) of the man-
ager responsible for the efficiency of organisa-
tional activity. The main problems of the ana-
lytical approach are related to the search for
methods of their adequate measurement. The
analytical approach does consider the integ-
rity of the manager’s personality. The presence
and degree of development of certain quali-
ties is only one side of the case, and the other
is the way of organisation of these qualities in
the complete structure of the manager’s per-
sonality. This way of organisation is studied by
a synthetic approach. We focus on the identifi-
cation of features of a strong leader, based pre-
cisely on a synthetic approach, in other words,
on the concept of overall ability to organisa-
tional activities. Given the psychological con-
tent of organisational activity, it is possible
to recognise the strong manager on the basis
of an analysis of his or her daily activities aimed
at revealing the degree of heterogeneity of his
or her techniques and methods of management.
The higher the degree, the stronger the man-
ager. The consideration of leadership skills
that a developed personality reveals enables to
concretise the approach. These skills are eas-
ier to demonstrate because they are persistent
and repeated. Leadership skills can therefore be
seen as concrete features of a strong manager.
Standard managerial problems can be addressed
through certain rules. In contrast, non-standard
problems do not have ready-made solutions.
The latter relate to management situations that
place conflicting demands on the manager. They
are difficult to describe in general terms because
of their specificity and differences.

Frequently, non-standard managerial prob-
lems are caused by conflict situations, such as
the allocation of bonuses, leave scheduling,
the selection of one candidate from among
several possible candidates when dealing with
personnel issues, etc. Managers can be suffi-
ciently clearly differentiated by their proneness
to conflict. The difference between managers in
that regard is primarily one of conflict resolu-
tion, not avoidance. Successful conflict resolu-
tion depends on the ability to reconcile diffe-
rent, or even mutually exclusive, requirements.
The proneness to conflict can therefore be used
tojudge the managerial ability of a manager. The
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general pattern is that the stronger the manager,
the less prone to conflict he is.

It haslong been confirmed that the manager’s
activities have an impact on every aspect of his
or her life. A manager lives in a person even when
he or she is not at work. Managerial activities
shape interests, habits, behaviours. Evidently,
there is a psychology of the head of a small or
large division, the director of the organisation,
the chairman of the board, etc. An experienced
psychologist can accurately determine even by
the manager’s appearance, behaviour his or her
official status.

It is closely related to the rank and so-called
scale of thinking of the manager. A large-scale
thinking manager is one who thinks according
to the scope of his or her office. One of the main
psychological difficulties faced by the pro-
moted manager is to adjust the scale of his or
her thinking to the new rank of the post. An
effective solution to this difficulty will depend
on the level of training of the manager. There-
fore, from his or her organisational tendencies
one can judge how effectively the previous scale
of thinking has been restructured.

One of the important rights granted to
a manager is the authority to deal with person-
nel matters in his or her office. The effective-
ness of staff selection and placement is directly
dependent on the managerial ability of the man-
ager. In fact, in order to complete an assignment,
the manager must consider the diversity of infor-
mation about the candidate (which may be both
positive and negative) and ultimately envisage
whether an employee would be weak, medium
or strong. There is a kind of law of staffing. It is
called the “self-organisation effect” of the man-
agement system, according to which a strong
manager chooses also strong subordinates,
and, conversely, a weak supervisor selects weak
subordinates. One should not underestimate
the effect of self-organisation, which can lead to
both the formation of productive work teams or
scientific schools and to the collapse of teams,
even with high internal potential, if the head was
accompanied by the person not capable enough.

Any structure is conservative because it “pro-
tects” itself from large-scale job moves. A strong
manager, if for one reason or another he is not able
to really replace weak or average subordinates, is
on the wrong path of improving the functional
placement of personnel. Without making replace-
ments, he or she tries to adjust the forms, methods
and techniques of management of subordinates so
that the differences in the efficiency of their work
would be considered. The scientific management
is to significantly improve the performance under
the same conditions with the help of the same
employees. A capable manager seeks opportuni-
ties to address the concerns of his or her office,
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a weak manager seeks reasons to justify inaction
and lack of initiative. The enthusiasm of the man-
ager can be a key factor, a cornerstone in increas-
ing the productivity of the organisation he leads.

The qualities of a strong manager include
the ability to distinguish the main from the sec-
ondary, the concentration of power in the deci-
sive areas of the organisation, the strength of will
in making complex decisions, the courage to go
beyond the established stereotypes, etc. The
main thing is that the recognition of strong
managers cannot be based on the intuition (or
sensation) of those who are in charge of official
replacements — it can and should be based on
the identification of specific features. The func-
tion of “human resources planning” in manage-
ment includes forecasting the organisation’s
prospective staff needs and developing activities
that should meet these needs.

Therefore, managers-leaders should meet
not only increased, but also specific require-
ments compared to other employees of the man-
agement apparatus.

Therefore, the manager should have known
administrative abilities, that is, the ability to
force others to perform their tasks. This requires
perseverance, firmness of character, energy.
It must be proactive, that is, to find new ways
of doing things and to have the courage to do
so. The manager should have an inclination to
systematic planned work, that is, to be able to
imagine all the tasks in general, to divide it into
components, to draw up a plan for the future.
He should never be afraid to take on a difficult
task with great responsibility.

3. Methods of training managers

Managers can be trained through lectures,
small group discussions, discussion of specific
business situations, reading of literature, busi-
ness games and role training. Variants of these
methods are annual courses and seminars on
managerial problems. Another common method
is rotation in service. By moving a low-level
manager from division to division for a period
of three months to one year, the organisa-
tion introduces him/her to many aspects
of the work. As a result, the young manager is
aware of the special problems of different divi-
sions, the need for coordination, the informal
organisation and the relationship between
the goals of different units. Such knowledge is
also vital to the success of higher positions but
is particularly useful to managers at the lower
levels of the management hierarchy.

In the original, management development,
that is, the training of managers to improve
the work, the occupation of new positions.
In addition, in American practice, the term
management training, more consistent with
advanced training to perform any clearly

defined, specific tasks, which are most often part
of the duties within the post.

Japanese organisations rotate much more
often than Americans. Professor Ouchi, author
of the best-selling Theory Z, notes that in Japan,
virtually every department has personnel who
know people, problems, practical activities
of any part of the organisation. When some-
thing needs to be coordinated, both sides can
understand each other and come to cooperation
(Ovsievich, 1979, p. 87). Most importantly, each
employee will move from one part of the organi-
sation to another, even in different geographical
locations, during the course of his or her work.
In addition, in many Japanese organisations,
rotation throughout the working life extends
to all workers. When people work permanently,
in one profession, they tend to form local goals
related only to this profession, and not to
the future of the entire organisation. They do
not have knowledge that would enable them to
effectively assist others within the organisation.

Promotion is of importance. Many advi-
sory organisations have developed career
advancement programmes, that is, promotion,
to improve the training of managers. The con-
cept of career advancement is a formal career
advancement programme that helps to dis-
close all abilities and use them in the best way
the organisation believes. Career advancement
programmes help organisations to make full use
of their employees’ abilities and enable employ-
ees to make the most of their abilities.

The formal career advancement programme
enables people to perceive their work in
the organisation as a “number of transfers to dif-
ferent positions, which contributes to the devel-
opment of both the organisation and the indi-
vidual”. They tend to have important decisions
about their careers driven by other people rather
than their personal interests, needs and goals.
According to researchers in this field, the result
of career advancement programmes is a greater
commitment to the organisation, increased
motivation, reduced staff turnover and full use
of employees’ abilities.

Many organisations have established man-
agement training and career advancement
programmes aimed at involving women as
a source of leadership. Today, however, women
are mainly in middle and lower management
positions. Professor Wendell French notes
that the main reasons for this disproportion-
ate representation of women among managers
are deeply rooted in our culture and expressed
in a number of prejudices of male managers
towards women (Ovsievich, 1979, p. 90). Such
prejudices include, for example: 1) women leave
work when they get married; 2) women will not
work until they have small children; 3) women
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feel uncomfortable among men and men become
uncomfortable; 4) women are unreliable work-
ers, they are too emotional and can fall apart in
a critical situation; 5) female managers cannot
be transferred to another city if their men have
a similar or better job.

Most of the statements cited were based
on old prejudices and misinformation of men.
Recent studies have explicitly rejected them
or questioned them. A study conducted among
men and women did not prove that there was
much disagreement in incentives such as pres-
tige, sense of responsibility, salary, promo-
tion, satisfaction. Another study, involving
1 000 male managers and 1 000 female managers,
found that there was no significant difference in
management activities. Among the identified
differences is that women are more likely to
be motivated to work and men are more open
and franker with their colleagues (Blake, Mou-
ton, 1990, p. 57).

Some programmes aimed at increasing
the proportion of women managers and increas-
ing their effectiveness include: 1) gender-spe-
cific behaviour in the workplace; 2) assistance
for women in understanding some psychologi-
cal, social and moral barriers to leadership roles;
3) gender-specific training; 4) training in sup-
port networking and leadership development;
5) participation in traditional administrative
training programmes for senior management.

Job satisfaction is one of the most impor-
tant recent developments in the field of human
resources management, related to the creation
of programmes and methods of promotion.

4. Quality of working life

Quality of working life is defined as
the extent to which the personal needs of mem-
bers are met through their work in the organisa-
tion and fair remuneration for it.

Good quality of working life should be char-
acterised by the following principles:

— work should be interesting;

— employees should receive fair remunera-
tion and recognition for their work;

— the workplace should be clean, low noise
and well lit;

— management oversight should be minimal,
but should be exercised whenever necessary;

— employees should be involved in deci-
sion-making that affect them and their work;

— work in friendly environment with col-
leagues should be guaranteed,

— domestic and medical facilities shall be
provided.

These involve the methods we have already
considered, including decentralisation of power,
participation in leadership, training, manage-
ment training, career advancement programmes,
training of employees in more effective commu-
nication in the team. All these actions are aimed
at providing employees with additional oppor-
tunities to meet their personal needs while
increasing the efficiency of the organisation.

3. Conclusions

Itis concluded that the official career advance-
ment programme gives people the opportunity to
perceive their work in the organisation as a “num-
ber of transfers to different positions, which con-
tributes to the development of both the organisa-
tion and the individual”. This is important because
research proves that people tend to be quite
passive about their careers. They tend to have
important decisions about their careers driven
by other people rather than their personal inter-
ests, needs and goals. According to researchers in
this field, the result of career advancement pro-
gramines is a greater commitment to the organisa-
tion, increased motivation, reduced staff turnover
and full use of employees’ abilities.
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Anorais. Memoto cmammi € BusHaueHHs HANPSAMiB e()eKTUBHOI IiZATOTOBKU MeHe/KePiB (KepiBHUX
KazipiB) 115 e(heKTUBHOTO YTIPABJIiHHS.

Pesyavmamu. Y cratti 3’icoBaHo, 1110 BUOIp KaHAUAATIB Ha 06iliMaHHA BAKAHTHUX MiCIlb MEHEKEPIB
HIDKYHX JIAHOK 3aJIEKHTD BiJl TOTO, Yi OAKAI0TH BOHM KEPYBATH, & TAKOXK Bij[ IXHIX PO3yMOBHUX, aHali-
TIYHAX 37i6HOCTel, KOMyHiKabeTbHOCTI, YecHOCTi. IM ToBHHHO 6yTH TpHTaMaHHe IPAarHeRHs 10 JiAep-
crBa. g1 siKicTb HANKpaIIle OIIHIOETHCS Y TIPOIleCi POOOTH KePiBHUKA 3 MiJIETINM, SIKUI [IPArHe MoCiCTH
YIPABIHCHKY TTocay. Y miabopi epcoHasry Ha ocaiy MeHEKEPIB HIJKYKX JIAHOK MEHEKMEHTY MOKE
BUSIBUTUCS] KOPUCHOIO 3aIIPOIIOHOBaHA METO/IMKA aHKETYBAHHS TIpeTeH/ieHTiB. HarosomeHo Ha Tomy, 1110
i1 yac Bigbopy KaHAMAATIB Ha IT0CaLy KepiBHUKa HeoOXiAHO 3BepTaTi 0cOOMMBY yBary Ha OaKaHHs Kepy-
BaTi. MOXKIMBO, CubHe GakaHHS KePyBaTH — HAHO1JIBII IONIMPEHa yMOBA YCIIIIHOTO BUKOHAHHS yIIPaB-
JHHCBKUX (GYHKIIH. € TiCHMIT 3B'130K MK YIPaBIiHCHKOIO POOOTOIO Ta HASIBHICTIO CHIBHOTO GaKaHHSI
JIOCSITTH METH 3aBISIKK 00 €HAHUM 3yCUILISIM MijiJIeriuX. BinbuiicTs Jofiell mparte mocicTu yrnpasiit-
CbKY TI0CaJLy, OCKLJIbKH iX IPUBa0IIIOE HPECTUKHE CTAHOBHUILE Ta PidHi 1puBijei. YacTo BOHM He ySBIISIOTh,
1[0 B YIIPABJIHCHKIN poboTi € mie it 0608 sa3xku. Tomy Bubip nmoBUHEH 3AiiCHIOBATUCS 3-TIOMIXK THX JIIOJIEH,
SIKI CIIPOMOZKHI OTPUMATH 3a0BOJIEHHS Bifl JOCATHEHHS MOCTaBAeHuX 1ieil. Taki ocobu, 3BicHO, 6yAyTh
BOJIOZIITH €HEPTI€I0 Ta PIlllyyicTIO, BAXKJIMBUMHU JIJIST XOPOIIOTO KEPiBHUKA.
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THE ESSENCE AND CONTENT OF LABOUR-LAW
PRINCIPLES OF THE LEGAL REGULATORY
FRAMEWORK FOR THE NATIONAL POLICE
STAFFING IN UKRAINE

Abstract. The purpose of the article is to establish the essence and content the labour-law principles
of the legal regulatory framework for the staffing of the National Police of Ukraine.

Results. The article, relying on the review of scientific perspectives, conducts a general theoretical
analysis of the concept of principles and legal principles. A theoretical and conceptual perspective on
the essence of the principles of labour law is formed. The content and essence of labour principles of the legal
regulatory framework for the staffing of the National Police of Ukraine are determined and classified. It is
established that important principles of the legal regulatory framework for the National Police of Ukraine
staffing are special labour-law principles inherent exclusively in this area of legal influence, and not in
the entire labour law. These principles include the following: a) the principle of stability (the staffing is
systematic and accompanies the entire labour process of all employees of the National Police of Ukraine);
b) the principle of comprehensiveness (the staffing should not be limited to the documental preparation
of personnel actions, but also constantly monitor the personnel problems of the National Police of Ukraine
and develop ways to solve them); ¢) the principle of the primacy of police officers’ labour interests (the
staffing of the National Police of Ukraine should be aimed primarily at an enabling environment for
the police officers provided and guaranteed to them by the Constitution of Ukraine and legislation on
labour rights, and then at the personnel policy of the leadership); d) human capacity development principle
(the staffing should be aimed at continuous development of the qualifications and professional skills
of the police personnel with a view to improving the performance of duties and functions by the police; as
well as strengthening the requirements for candidates to serve in the National Police of Ukraine).

Conclusions. 1t is concluded that, to date, only a few of these principles have been incorporated into
the legal framework governing the procedures for staffing the National Police of Ukraine. This reveals
the inadequacy and ineffectiveness of the legal regulatory framework for the performance of police
officers, as a result of which there is room for violation of their labour rights and the interests guaranteed
by the Constitution and other labour legislation of Ukraine. We argue that one way of remedying this
negative point is to legislate the system of principles proposed above in a separate, special document —
the Law of Ukraine “On Police Performance”.

Key words: National Police of Ukraine, staffing, labour-law principles, legal principles.

1. Introduction The issue of labour-law principles

Principles are general fundamentals of any
legal phenomenon or category. Moreover, legal
principles are diverse in their purpose and sector
and are divided into many groups. For example,
the study of the theoretical and methodologi-
cal fundamentals of the staffing of the National
Police of Ukraine requires to consider the ideo-
logical side of the legal regulatory framework for
this category. In addition, given that the latter
tends to labour law, it is the labour-law principles
that are of particular importance in this context.
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of the legal regulatory framework for the staff-
ing of the National Police of Ukraine is gen-
erally little covered in the scientific sphere.
Some aspects of this problem were only super-
ficially considered in the works by K.S. Bel-
skyi, E.A. Sukhanov, O.F. Skakun, M.I. Inshyn,
V.L. Kostiuk, V.P. Melnyk, A.F. Nurtdinova,
O.P. Orlovskyi, K.P. Urzhynskyi, O.V. Smyrnov,
M.V. Molodtsov, O.M. Krapyvin, V.N. Tolku-
nova, etc. However, despite a large number
of scientific achievements, the legal literature

© K. Harbuziuk,2022
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review reveals a lack of research on the charac-
terisation of the principles of the legal regula-
tory framework for the staffing of the National
Police of Ukraine.

Consequently, the purpose of the article is to
establish the essence and content the labour-law
principles of the legal regulatory framework for
the staffing of the National Police of Ukraine.

2. The essence and content of labour-law
principles

Frequently, principles in law are interpreted
as fundamentals, underlying ideas, characterised
by universality, general significance, supreme
imperativeness and reflecting the essential pro-
visions of the theory, doctrine, science, the sys-
tem of domestic and international law, political,
state or public organisation (Shemshuchenko,
2011, pp. 110-111). Following this theory
K.S. Bielsky understands the principles of law
in modern scientific literature as the under-
lying sources, the key ideas of law that reflect
its essence and content, determine the basic
rules of scientific knowledge and consolidate
the general order of practical activities (Biel-
skyi, 1998, p. 7). According to E.A. Sukhanov,
the legal principles are the bases, the most gen-
eral guidelines of law, which, by virtue of their
legislative consolidation, are generally binding.
Such bases are peculiar both to law in general
(legal system) and to individual legal branches,
as well as sub-sectors and even institutions
and sub-institutions (Bakhnovska, 2013).

However, for example, O.F. Skakun does not
agree with this interpretation, she understands
the principles as the basic generally accepted
norms-ideas (underlying sources), which express
the essence of law, regularities of its develop-
ment and have a high authority, that is indisput-
able requirements for the participants of social
relations to meet with the aim of establishing
a social compromise and order. Public relations
with a view to establishing social compromise
and order. According to the scholar, the princi-
ples are a unique coordinate system, within which
law develops, and at the same time a benchmark,
determining the vector of its development. The
principles concentrate the world’s experience in
the development of law, the experience of civili-
sation (Skakun, 2009).

Therefore, the legal principles are con-
stants formed by society, guiding ideas dis-
solved throughout the legal system, the basic
provisions of law, defining its essential aspects
of the essence, mechanism of influence on social
relations, structural ties and, in general, a public
perception of the content and purpose of law in
the state.

At the same time, the principles of law gen-
erally do not specify in themselves the ideas
of individual branches of legal reality, each

of which has its own purpose and specificity.
An example is labour law, under which labour-
law principles have been developed. The latter,
while relevant to leading legal ideas in general,
include a large number of features that express
their uniqueness.

The particular importance of labour-law
principles is confirmed by the existence of a sep-
arate group of scientific approaches to defin-
ing their concept. For example, M.I. Inshyn,
V.L. Kostiuk, V.P. Melnyk’s perspective implies
that the principles of labour law are a system
of basic, guiding provisions, trends, which are
determined by the status of society and state
development, trends aimed at ensuring an effec-
tive legal regulatory framework for labour rela-
tions in order to ensure the unity, integrity,
and systematisation of labour law (Inshyn et
al,, 2016). A.FE Nurtdinova and O.P. Orlovskyi
interpret labour law principles as the basic ideas,
starting points or general sources, expressing
the essence of labour law, defining the unity
and general trend of the branch (Dmitrieva,
2004). According to K.P. Urzhinskii, the prin-
ciples of labour law are an interpretation explic-
itly legislated in legal provisions or derived
from them that evolves a guideline (idea)
reflecting the regularities of labour law frame-
work (Urzhinskiy, 1968, p. 124). Similarly,
A.V. Smirnov defines principles of labour law
as the fundamental guiding ideas, enshrined
in the legislation in force, which express
the essence of the provisions of labour law
and the main trends in public policy on the legal
regulatory framework for social relations in
the functioning of the labour market, applica-
tion and organisation of employment (Smirnov,
1997, p. 23).

Therefore, it isimportant that the labour-law
principles governing the staffing of the National
Police of Ukraine are dissolved in the provisions
of labour legislation, basic, fundamental, objec-
tively existing, guiding ideas of the legal reg-
ulatory framework for social labour relations,
which include standards of conduct of actors
of labour law in the context of their activities
related to staffing a special category of employ-
ees — police officers.

Moreover, the comprehensiveness of the basic
principles noted above raises questions about
their composition and list. Legal experts in
labour law have different opinions on the classi-
fication of labour-law principles in general. For
example, M.V. Molodtsov and O.M. Krapivin
group the principles of labour law into: 1) prin-
ciples of fairness, providing for fair working con-
ditions, including limitation of working hours,
provision of daily rest, holidays, paid annual
leave, adequate wages, etc.; 2) principles of equal-
ity of actors of labour relations; 3) principles
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of democratic security and labour management
(Molodtsov et al., 2001).

KN. Husov and VN. Tolkunova pro-
pose to classify labour-law principles into
the principles governing the staffing, employ-
ment and use of labour; the principles of high
standards of working conditions and protec-
tion of labour rights; principles of industrial
democracy and employee personality develop-
ment (Gusov, Tolkunova, 1999). O.V. Smirnov
advocates this perspective. In his study,
the scientist groups of principles of labour
law into: principles expressing state policy on
legal labour market and effective employment;
principles containing guidelines for the deter-
mination of work by an employee; principles
governing the use of labour by employees; prin-
ciples governing the protection of employees’
labour rights. Considering this classification,
the author formulates the principles of free-
dom, active participation of workers and trade
unions in establishment of working conditions,
certainty of work function, stability, discipline,
remuneration without discrimination, guaran-
tee of labour rights (Zolotukhina et al., 2014).

In our opinion, the labour-law princi-
ples governing the staffing of the National
Police of Ukraine cannot be equated with any
of these classifications, because as to the con-
tent and the list, they constitute a separate
group of underlying ideas under labour law. The
latter are general scientific principles, the con-
tent of which is adapted to labour law, directly
some sectoral principles of labour law, as well as
special underlying ideas arising exclusively in
the field of police staffing.

The basic general labour-law principles
of the legal regulatory framework for the staffing
of the police are interrelated underlying ideas
of the rule of law and legality. Both principles
are reflected in the Constitution of Ukraine, as
well as in the Law of Ukraine “On the National
Police” of July 2, 2015 Ne 580-VIII (Verkhovna
Rada of Ukraine, 2015). For example, the Basic
Law states that the principle of the rule of law is
recognised and is in force in Ukraine. The Con-
stitution of Ukraine has supreme legal force.
Laws and other legal regulations are adopted
on the basis of the Constitution of Ukraine
and shall be consistent with it. The provisions
of the Constitution shall be the rules of direct
effect. Recourse to the court for protection
of constitutional rights and freedoms of an indi-
vidual and citizen directly on basis of the Con-
stitution of Ukraine shall be guaranteed. More-
over, the legal order of our State is based on
the principle that no one may be forced to do
anything that is not provided for by law. Public
authorities and bodies of local self-government
and their officials shall be obliged to act only on
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the grounds, within the powers, and in the man-
ner stipulated by the Constitution and the laws
of Ukraine (Verkhovna Rada of Ukraine, 1996).

3. Principles of the staffing of the National
Police of Ukraine

In accordance with the departmental legal
regulation, the police are guided by the rule
of law, according to which an individual, his/her
rights and freedoms are recognised as high values
and determine the content and area of the state’s
activities. In addition, the police act solely on
the basis, within the powers and in a manner pre-
scribed by the Constitution and laws of Ukraine
(Law of Ukraine “On the National Police” (Ver-
khovna Rada of Ukraine, 2015)).

In the context of police staffing, these prin-
ciples are expressed in several ways:

— first, the basic regulator of the legal
relations in the field of police performance
and its support is law exclusively, the influence
thereof is expressed through the provisions
and the institution of labour law;

— second, the activities of the staffing actors
of the National Police of Ukraine should be car-
ried out in full compliance with the provisions
of the legislation of Ukraine in force.

These principles are supplemented by
the sectoral principle of labour law, that is,
the principle of unity and differentiation in reg-
ulating labour relations. According to the latter,
the basis of the staffing of the police is a system
of provisions of legal regulations governing gen-
eral employment, defining standards and regu-
larities of regulatory framework for work of all
categories of employees, as well as special doc-
uments, that is, departmental legal regulations
that determine the specifics of the labour pro-
cess of police officers only. The basis of this
principle can be found in the Code of Labour
Laws of Ukraine, which allows for the exist-
ence of both general labour legal provisions
and regulations, and special ones (Verkhovna
Rada of the Ukrainian SSR, 1971).

The next labour-law principle
of the legal regulatory framework for the staff-
ing of the police should be the equality of labour
rights of Ukrainian citizens. According to
article 2-1 of the Labour Code of Ukraine, any
kind of discrimination in employment is pro-
hibited, in particular violation of the prin-
ciple of equality of rights and opportunities,
and direct or indirect restriction of workers’
rights on the basis of race, colour, political, reli-
gious or other beliefs, gender identity, sexual
orientation, ethnic, social and foreign origin,
age, health, disability, suspicion of or presence
of HIV/AIDS, family and property status, fam-
ily obligations, place of residence, membership
in a trade union or other association of citizens,
participation in a strike, applications or inten-
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tions to apply to the court or other bodies for
protection of their rights or providing support
to other employees in the protection of their
rights, reporting on possible facts of corruption
or corruption-related offences, other violations
of the Law of Ukraine “On the Corruption Pre-
vention”, as well as assistance to a person in
the implementation of such reporting, on lan-
guage or other grounds, not related to the nature
of the work or the conditions of performing it
(Verkhovna Rada of the Ukrainian SSR, 1971).

Another important guideline for the legal
regulatory framework for the staffing of the NPU
is the principle of fair and safe conditions
of work and recreation, implying that the per-
formance of duties in the police bodies should be
in proper, safe and healthy conditions and paid
in a timely and full manner, ensuring a decent
living for an individual and his/her family; rec-
reation should be provided, including limitation
of working hours, daily rest, holidays, holidays,
non-working days and paid annual leave, taking
into account all the specifics of police activities
and the risks involved (Melnyk, 2014).

Important principles of the legal regulatory
framework for the National Police of Ukraine
staffing are special labour-law principles inher-
ent exclusively in this area of legal influence,
and not in the entire labour law. These princi-
ples include the following:

— the principle of stability: in accordance
with this principle, the stafling is systematic
and accompanies the entire labour process of all
employees of the National Police of Ukraine;

— the principle of comprehensiveness: in
accordance with this underlying source, staffing
should not be limited to the documental prepara-
tion of personnel actions, but also constantly mon-
itor the personnel problems of the National Police
of Ukraine and develop ways to solve them;

— the principle of the primacy of police
officers’ labour interests, implying that the staff-
ing of the National Police of Ukraine should be
aimed primarily at an enabling environment for
the police officers provided and guaranteed to
them by the Constitution of Ukraine and legis-
lation on labour rights, and then the personnel
policy of the leadership;

— human capacity development principle:
the staffing should be aimed at continuous devel-
opment of the qualifications and professional
skills of the police personnel with a view to
improving the performance of duties and func-
tions by the police; as well as strengthening
the requirements for candidates to serve in
the National Police of Ukraine.

4. Conclusions

Consequently, the set of guidelines is
the system of principles for the legal regula-
tory framework for the staffing of the police. In
our opinion, the above-mentioned fundamen-
tals fully show the legal relationship between
the stafling as a separate institutional entity
of labour law, and at the same time the unique-
ness of this phenomenon and the peculiarities
of police performance.

Unfortunately, to date, only a few of these
principles have been incorporated into the legal
framework governing the procedures for staff-
ing the National Police of Ukraine. This reveals
the inadequacy and ineffectiveness of the legal
regulatory framework for the performance
of police officers, as a result of which there
is room for violation of their labour rights
and the interests guaranteed by the Constitu-
tion and other labour legislation of Ukraine. We
argue that one way of remedying this negative
point is to legislate the system of principles pro-
posed above in a separate, special document —
the Law of Ukraine “On Police Performance”.
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CYTHICTD TA 3MICT TPY IOITPABOBUX ITPUHITUIIIB ITPABOBOI'O
PETY/JIIOBAHHA KAIPOBOTO 3ABE3IIEYEHH 1 OPTAHIB
HAIIOHAJIBHOI ITOJIIIIT YKPAIHA

Anoranis. Mema cmammi — 3'sicyBaTu CyTHICTH i 3MIiCT TPYZOIPABOBUX IIPUHIIUIIIB TIPABOBOTO PETY-
JIOBaHHsI KaApoBoro 3abesnedenns opratis HarionanbHoi nouinii Yxpainu.

Pesyavmamu. Y ctatTi 3 OIJIsI/Ty Ha HAyKOBI HOIVISIIN BYCHNX 37IiIFICHEHO 3arabHOTEOPETHYHUH aHai3
MOHATTS NPUHIMINB Ta NpUHIMMIB 1paBa. CHopMOBAHO TEOPETUKO-KOHIIENTYAIbHY HO3UIIIIO 100 CYTHOC-
Ti IPUHIMTIIB TPYAOBOTO TIpaBa. Br3HayeHo 3MiCT i CyTHICTh TPYAOBUX TPUHIIUTIIB TPABOBOTO PETY TIOBAHHS
Kaaposoro 3abesnedenns HarmionampHol mogminii Ykpainu, a Takosk IpoBeeHo ix kaacudikaio. Beranose-
HO, II0 ByKJIMBHMH IPUHIMIIAMI [IPABOBOTO PETYJIIOBAHHS KaApOBOTro 3abesmedens HarioHambHOl Mol
VYxpainu € cremiaspHi TPYIOTPABOBI MTPUHIAIIN, SIKi TPATAMAHHI BUKIIOYHO 1[hbOMY HAIPSIMY IOPUANYHOTO
BIUIMBY, & He BCill rajtysi TPy/J0BOTO IPaBa. 3-MOMiK 3a3HAYE€HUX IPUHIUITIB BAPTO BUIIIUTH TAKi: &) IPUHIIUII
crabinbHOCTI (KajipoBe 3abe3IedeH st 3/iHICHIOETHCS] CHCTEMATHYHO Ta CYIPOBOIKYE BECH TPYIOBHH HPOIEC
yeix npauisaukis HarionanbHoi noiuii Ykpainu); 6) NPUHIMII KOMILIEKCHOCTI (KapoBe 3a0e311e4eHHsT Mae
He TIJIBKY BUPXKATUCS B IIAATOTOBIY MariepiB /isl 3AIHCHEHHS TUX UM IHIIMX Ka/[POBHX 3aXO/iB, a # MOCTil-
HO BizicTesKyBatH Kaaposi npobsemu HarjionasibHoi mozriii Ykpainu ta popMyBaTH IUISIXU iX BUPIIIEHHs);
B) NPUHIIKII IPIOPUTETY TPYAOBKX iHTEPECiB HoJiieiicbkux (Kaapose 3abesnederts opradis HauionanbHoi
nostiti Ykpainu Mae OyTu cupsiMoBaHe Hacamiepes Ha (GOpMyBaHHsI HAOLIbII CIPUSTIMBIX YMOB JUIS Pea-
Jrizari mosinelicbkuMu HalaHuX i TapanToBanuX iM KoHcturyiiero Ykpainu ta 3aKOHOIABCTBOM TPYAOBIX
TIpaB, a BKe MOTIM KaJ[poBOi MOJIITUKI KePiBHUIITBA); T) IPUHIIMI PO3BUTKY Ka[pOBOTO MOTEHITaNy (Ka/poBe
3abe31eueHHs! TIOBUHHE CIIPAMOBYBATUCS HA TIOCTINHE TiABUIIEHHs KBamidikalil Ta podeciiiHiX HaBUMYOK
KaJIPOBOTO CKJIaLy TOJILi 3 METOIO MOJIIIIEHHsT BAKOHAHHSA TOMHIEHCHKUMI CBOIX TPYIOBUX 1 CIIy’KOOBUX
(yHKIIi#T, a TAKOJK MOCHIIEHHS BUMOT 10 KaHAWIATIB Ha crysk0y B HartioHambHiil mosiitil Yrpainm).

Bucnosxu. KorcratoBaHo, 1110 Ha CbOTO/IHI JIKIIIE OKPeMi i3 3a3Ha4e€HUX IPUHITHIIB 3aKPiTieHi B HOP-
MaTHBHO-TIPaBOBil 6as3i, ika peryJioe nporeaypy Kaaposoro 3abesnevenns HarionaabHoi mominii Yipa-
inm. Ile cBiTUUTD TPO HETTOBHOIIHHICTD i HeeeKTUBHICTh TPABOBOTO PETYIIOBAHHS TPY/AOBOI /iSTBHOCTI
IPalliBHUKIB MOJIIL], YHACTIZOK YOTO € MoJIe IS MOPYIIEHHS iXHIX TPY/I0BUX MpaB i rapanToBaHux KoH-
CTUTYINEIO Ta iHITNM 3aKOHOJIABCTBOM YKpainu inTepeciB y cdepi npaii. Onun 3i MJISIXiB BUITPABJIEH-
Hsl [[OTO HEraTHMBHOTO MOMEHTY MU Ga4iMO B 3aKpIilUICHH] 3aI[PONIOHOBAHOI BUIIE CHCTEMH TIPUHIUITIB
B OKPEMOMY, CIIeIia/IbHOMY JIOKyMeHTi — 3akoHi Ykpainu «IIpo Tpy1oBy HisIbHICT TOMTIEHCHKIX>.

Kimouosi ciosa: HarfionanbHa nostinist Ykpainu, KaapoBe 3a0e3edeH s, TPyAONpaBOBi IPUHIIKIIH,
IIPUHIUIIN TIpaBa.
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CLASSIFICATION OF METHODS
OF IMPLEMENTING PUBLIC POLICY
ON THE ECONOMIC SECURITY OF THE STATE

Abstract. The purpose of the article is to determine the classification of methods of implementing
public policy on the economic security of the state.

Results. The scientific article defines the essence of methods of implementing public policy on
economic security. The study analyses such concepts as: “method”, “control”, “supervision”, “persuasion”,
“coercion”. The methods of implementing public policy on economic security are classified and defined.
It is noted that they are grouped into: statutory, regulatory, ordering, managerial and economic, control,
supervision, persuasion, coercion. It is revealed that specificities of public administration methods are as
follows: 1) they reflect public interest; 2) they are implemented in the process of public administration;
3) they express the orderly influence of public administration on the behaviour of the actors of society
and the content of this influence; 4) the methods of public administration always contain the leading will
of the state, manifested in the juridical prescriptions of public administration; 5) they are used by public
administrators as a means of ensuring the implementation of the competence assigned to them; 6) they
have their form; 7) they are an external manifestation.

Conclusions. 1t is concluded that the methods of implementing public policy on economic security,
in our opinion, should be considered as ways and means, used by makers of public policy on economic
security within the scope of their competence provided by legal acts to prevent, detect and address threats
to economic security. The classification of methods of implementing public policy on economic safety
includes regulatory, statutory, managerial, economic, control, supervisory, coercion, persuasion methods.
The specificities of the methods of implementing public policy on economic security are: 1) they are of public
character, provided for by the public interest; 2) they are implemented in the process of prevention, detection
and addressing of threats to economic safety; 3) they have legal form: they find their expression in the bylaws
of makers of public policy on economic security; 4) makers of public policy on economic security shall use
them as a way or a means for exercising the competence granted to them by the state.

Key words: methods, classification, public policy, public policy on economic security of the state,
classification of methods of public policy on economic security of the state.

1. Introduction torial integrity of Ukraine. Therefore, the scien-

Economic security is one of the priorities
of any state. The solution of the relevant issue in
the country depends on the instruments, includ-
ing special means, methods, legal resources,
accompanying the activities of the executive
authorities in ensuring the economic security
of the state.

Issues of determining methods of ensur-
ing economic security have recently become
of a special importance, because now the focus
of Ukraine is on ensuring economic security,
under the terms of the coronavirus disease pan-
demic and Russia’s aggression against the terri-

© A. Yefremov,2022

tific analysis of methods and their classification
will to some extent provide an understanding
of the part of the system of public administra-
tion, of the aspects of organisational manage-
ment (the key thereof is the method) in the field
of economic security and will give an idea about
the theoretical definition of a category “meth-
ods of making public policy on economic secu-
rity of the state”.

The study of the classification of methods
of implementing public policy on the economic
security of the state generally or fragmentarily
within the broader issue has been under focus
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by domestic scientists such as: V.B. Averianov,
O.F. Andriiko, O.M. Bandurka, O.I. Bezpalova,
V.T. Belous, Yu.P. Bytiak, O.M. Bondarevska,
V.M. Harashchuk, Z.V. Hbur, O.V. Dzhafarova,
T.O. Kolomoiets, D.O. Koshykov, S.I. Lekar,
V.I. Melnyk, O.M. Rieznik, O.V. Skoruk,
T.V. Tsvihun, A.H. Chubenko, and others.

The purpose of the article is to determine
the classification of methods of making public
policy on economic security of the state.

2. The essence of the methods of imple-
menting public policy on the economic secu-
rity of the state

To clarify the essence of the issue under
study, the priority task, in our opinion, is to
clarify the essence of category “method”. There-
fore, in the “Academic Explanatory Diction-
ary of the Ukrainian Language”, “method” is
a technique or a system of techniques used in
any field of activities (Bilodid, 1973). From
a philosophical perspective, the method is a way
of substantiation and construction of the sys-
tem of philosophical knowledge; a combination
of methods and operations of practical and the-
oretical development of activities (Averintsev
et al., 1989, p. 358).

In Yel. Bilokur’s opinion, the method
is a way of organising influence in relations
between objects and actors of management
(Bilokur, 2015, p. 47).

According to V.B. Averianov, the methods
should be understood exactly as ways of practi-
cal realisation by executive authorities and other
public administrators of the managerial influ-
ence on the objects under control, which cor-
respond to the character and scope of functions
and powers (competence) granted to these
actors, as well as peculiarities of the objects
under control (Averianov, 2004, p. 298).

O.M. Bandurka argues that from the per-
spective of public administration and manage-
ment, the methods of public administration
are the set of operations, means, procedures
of preparation and adoption, organisation
and control of execution of decisions, author-
ised actors (Bandurka, 1998, p. 38).

Following V.Ya. Malynovskyi, the method
of public administration is a way of practical
realisation of administrative functions through
managerial influence of the administrator on
behaviour and public activities of the controlled
object in order to achieve the managerial goals
(Malynovskyi, 2003, p. 365).

Furthermore, the literature review reveals
a notable statement by K.L. Buhaichuk that
“methods” in public administration should be
considered from two perspectives: 1) a combi-
nation of techniques, operations and procedures
for preparation and adoption, organisation
and control of managerial decisions made by
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participants in the process. A part of the method
is the procedure considered as the correspond-
ing action consistent with the managerial task
(Syniavska, 2017; Buhaichuk, 2018); 2) univer-
sal and special means and techniques used by
state bodies in the implementation of certain
functions of public administration or in the pro-
cess of development, adoption and implementa-
tion of decisions concerning influence on objects
under control (Dziundziuk et al., 2011, p. 103).

According to V.A. Lipkan’s scientific sub-
stantiation of methods of administration, this
is scientifically justified, allowed by law way
of action directed at the object of administration
for the most correct operative solution of man-
agerial tasks and achievement of maximum effi-
ciency of administration (Lipkan, 2007, p. 276).

It should be noted that M.I. Koziubra defines
the legal regulatory methods as a combination
of means and techniques of legal influence on
public relations (Koziubra, 2015, p. 100).

In V.K. Kolpakov’s opinions, methods
of public administration are certain ways
of practical execution by public administrators
of their administrative duties, which are condi-
tioned by the scope of competence granted to
them (Kolpakov et al., 2012).

Furthermore, V.V. Halunko argues that
the methods of public administration are ways,
techniques of purposeful influence of provisions
of administrative law on behaviour of partic-
ipants in administrative-legal relations aimed
at public provision of rights and freedoms of man
and of the citizen, normal functioning of civil
society and the state (Halunko, 2015, p. 151).

It should be noted that, relying on scien-
tific statements, scientists interpret “meth-
ods” almost equally as ways to express certain
actions by the state authorities in the perfor-
mance of state functions and their powers.
Moreover, the scientists have defined specifi-
cities of public administration methods are as
follows: 1) they reflect public interest; 2) they
are implemented in the process of public admin-
istration; 3) they express the orderly influence
of public administration on the behaviour
of the actors of society and the content of this
influence; 4) the methods of public administra-
tion always contain the state’s governing will,
manifested in the juridical prescriptions of pub-
lic administration; 5) they are used by public
administrators as a means of ensuring the imple-
mentation of the competence assigned to them;
6) they have their form; 7) they are an exter-
nal manifestation. This means that the legal
force of the methods is always within the scope
of powers of the body that uses them (Kolomoi-
ets, 2004).

With regard to the classification of methods,
it should be noted that experts in administrative
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law have established the classification of meth-
ods into imperative and dispositive. Therefore,
the imperative legal regulatory method provides
for the establishment of unbroken rules and reg-
ulations, according to which the person should
act. Instead, a dispositive method is used where
the provisions of law only outline the possible
behaviour, and the participant in legal relations
chooses the specific one independently, at own
discretion (Koshykov, 2021).

In addition, other classifications of methods
can be revealed by the literature review. For
example, in his scientific studies V.V. Kova-
lenko groups methods into: 1) depending on
forms: legally binding, provided for in regu-
latory and individual legal acts and entailing
legal effects; non-legally binding characterised
by certain organisational actions by a public
administrator, for example, training, meet-
ings; 2) according to the degree of authority
influence on objects: authorising ones, ena-
bling to carry out certain actions; encouraging
ones, implemented through the establishment
of incentives to the legal behaviour of actors
of administrative law; recommendatory, which
contain recommendations on the implementa-
tion of certain non-binding actions; imperative,
which contain the authority’s provisions, which
oblige to take necessary actions or behave prop-
erly (Kolpakov et al., 2012).

Moreover, Yu.Yu. Chupryna in the scientific
study groups administrative and legal regula-
tory methods into control, persuasion, coercion
and encouragement. Moreover, the scientist
notes that this category can be specified as fol-
lows: substantial; procedural; administrative-le-
gal and administrative-organisational; bind-
ing; authorising; encouraging and prohibiting
(Chupryna, 2016).

According to T.O. Kolomoiets, three main
groups of methods of activity of public administra-
tors are: statutory, ordering, regulatory. Further-
more, the scientist argues that these methods are
based on application of legal regulations (instruc-
tions, orders, resolutions of executive bodies), are
legislative, obligatory, are based on administrative
relations such as discipline, responsibility, power,
coercion (Kolomoiets, 2004).

With regard to these classifications of admin-
istrative regulatory methods, further implied in
our issue, we generally support traditional clas-
sification of methods on imperative and disposi-
tive. However, it should be noted that there are
other approaches based on the understanding
of administrative law as the law that regulates
relations in the field of public administration,
consequently, the varying criteria of methods
depend on the perspective of one or another
researcher on the different types of administra-
tive legal relations. Most of available groupings

of this category do not contain their classifi-
cation distribution. As a rule, scientists state
the existence of a legal regulatory method
(Yurovska, 2018, p. 12).

Therefore, to imply this into our study, we
propose to characterise the methods of making
public policy on economic security, as follows:
regulatory, statutory, managerial, and economic.
Furthermore, the scientific literature review ena-
bles to mention the following methods of mak-
ing public policy on economic security: control
and supervision, coercion and persuasion.

Therefore, considering the regulatory meth-
ods of making public policy on economic security,
itshould be noted thatin the studies by T.O. Kolo-
moiets, the essence of administrative methods
in defined. For example, the scientist argues
that the regulatory methods imply the estab-
lishment of provisions, which are the guiding in
administrative activities. The form of regulatory
impact is the establishment of limits, restrictions
and deviations. Accordingly, a standard, a provi-
sion, a limit, a classifier and a guide are a docu-
mentary expression of administrative regulatory
methods (Kolomoiets, 2004).

Next, the statutory methods establish
the composition of the elements of the system
and links between them by means of providing
for general statutory duties, i.e. the delimitation
and establishment of tasks, functions, rights
and responsibilities, interrelations. The scien-
tist adds that they are realised by means of pro-
visions, statutes, official instructions and other
bylaws, and consist of four main types: general
organisational, functional, structural, and offi-
cial (Kolomoiets, 2004).

Thus, it should be noted that the general
organisational statutory methods of making
public policy on economic security include:
the Economic Code of Ukraine, Law of Ukraine
“On the basic principles of state supervision
(control) in the field of economic activities”
of April 5, 2007 Ne 877-V, Law of Ukraine
“On National Security of Ukraine” of June
21, 2018 Ne 2469-VIII, Law of Ukraine “On
the Bureau of Economic Security of Ukraine”
of January 28, 2021 Ne 1150-IX, National
Security Strategy of Ukraine approved by
Decree of the President of Ukraine of Septem-
ber 14, 2020 Ne 392/2020, National Economic
Strategy up to 2030 approved by Resolution
of the Cabinet of Ministers of Ukraine of March
3, 2021 Ne 179, etc. In other words, as we see,
the general organisational statutory methods
of making public policy on economic security
are defined in legislative and legal regulations
of the President of Ukraine, the Verkhovna
Rada of Ukraine and the Cabinet of Ministers
of Ukraine, which ensure economic security
of the country.
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The functional statutory methods of imple-
menting public policy on economic security
include Regulations on the State Audit Service
of Ukraine, approved by Resolution of the Cab-
inet of Ministers of Ukraine of February 3, 2016
Ne 43; Regulations on the State Tax Service
of Ukraine, approved by Resolution of the Cab-
inet of Ministers of Ukraine of March 6, 2019
Ne 227; Regulations on the Ministry of Finance
of Ukraine, approved by Resolution of the Cab-
inet of Ministers of Ukraine of August 20, 2014
Ne 375; Regulations on the Ministry of Eco-
nomic Development, Trade and Agriculture
of Ukraine, approved by Resolution of the Cab-
inet of Ministers of Ukraine of August 20, 2014
Ne 459 (amended in September 11,2019 Ne 838);
Regulations on the Ministry of Foreign Affairs
of Ukraine, approved by Resolution of the Cab-
inet of Ministers of Ukraine of March 30, 2016
Ne 281; etc. Therefore, functional statutory
methods of making public policy on economic
security are defined in the provisions approved
by resolutions of the Cabinet of Ministers
of Ukraine and determine the status of execu-
tive bodies, their powers, functions and tasks in
the field of economic security.

An example of structural statutory meth-
ods of making public policy on economic secu-
rity is the Order of the Ministry of Economy
of Ukraine “On approval of provisions on
structural units of the Department of Inter-
national Cooperation in the field of economy,
trade and agriculture” approves provisions
on: department of international trade instru-
ments coordination; department of sectoral
international trade instruments; department
of bilateral cooperation in agriculture develop-
ment (Ministry of Economy of Ukraine, 2021).
Therefore, structural statutory methods of mak-
ing public policy on economic security are to
ensure proper functioning of the unit, its func-
tions and tasks for economic security.

The official statutory methods provide for
development of the staff schedule and job instruc-
tions that establish the list of posts and the basic
requirements for their replacement, performance
of duties (Kolomoiets, 2004). It should be noted
that the official regulatory framework is carried
out by the heads of the respective executive
bodies at both the central and territorial levels
(Koshykov, 2021). Nevertheless, we can give
an example of Order of the National Agency
of Ukraine on issues of civil service “On approval
of the Procedure for development of official
instructions of public officials of categories “B”
and “C” of September 11, 2019 Ne 172-19.

Moving on to the analysis of the ordering
methods, it should be noted that they reflect
the current use of established organisational rela-
tions, their partial adjustment in case of change
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of working conditions. The basis of ordering
impact is powers of the executive bodies — their
rights and duties established in the manner pre-
scribed. The scientist notes that the ordering
method can be characterised by active (orders,
resolutions, instructions, decisions, directives,
rulings, guidelines, etc.) and passive (instruc-
tions, information, recommendations, monitor-
ing) types (Kolomoiets, 2004).

Therefore, further determination of the order-
ing methods of making public policy on economic
security should include examples of both active
and passive ones. The active ones are:

— Order of the Ministry of Development
of Economy, Trade and Agriculture of Ukraine
“On the transfer of property” of April 24, 2020
Ne 780, which provides for a transfer from
the competence of the Ministry of Economic
Development, Trade and agriculture of Ukraine
from the balance of the state enterprise “ Ukrain-
ian Centre “Security” under the State Concern
“Ukroboronprom” on the balance of the state
enterprise “State Kyiv Design Bureau “Luch”
of separately individually defined property on
the list, according to the appendix;

— Order of the Ministry of Economic Devel-
opment and Trade of Ukraine “On the transfer
of state property from the Ministry of Economic
Development from the balance of the state
scientific-production  enterprise  “Electron-
mash” under the National Police of Ukraine”
of December 29, 2015 Ne 1807, which defines
the transfer of immovable property.

Considering the passive form of the order-
ing method of making public policy on eco-
nomic security of the state, the development by
the Department of Local budgets of the Minis-
try of Finance of Ukraine and the approval by
the Ministry of Finance of the methodical rec-
ommendations on mechanisms of public partici-
pation in the budgetary process at the local level
(Ministry of Finance of Ukraine, 2020).

Moving on to the definition of economic
methods it should be noted that they are ori-
ented on achievement of the set goals by means
of the economic means and incentives, inherent
in administration, having impact on the eco-
nomic interests of employees. Therefore, these
are methods and means of direct action on
economic entities by means of introduction
of financial and economic laws, creation of mon-
etary and credit relations, aimed at optimal
conditions that ensure achievement of high
economic results (Kolomoiets, 2012). The types
of economic methods are: indicative planning,
forecasting and state economic programming,
etc. (Mirko, 2011, p. 116).

According to O.I. Bezpalova, the absence
of an administrative component is a specificity
of a group of economic methods among admin-
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istrative ones (Bezpalova, 2014, p. 138).

However, considering economic methods,
we should underline their significance in form-
ing the financial component of the state, form-
ing economic relations, which in turn preforms
the development of the entire economy. An
example of the economic method determined
at the legislative level is the provisions of the Tax
Code of Ukraine, in particular Article 30 “Tax
benefits”.

Next, the methods of control and super-
vision are categories under analysis. Accord-
ing to the “Academic Explanatory Dictionary
of the Ukrainian Language”, “control” is exam-
ination, accounting of activities of someone,
something, supervision of someone, something.
At the same time, “supervision” is to watch, fol-
low somebody to control, to ensure order (Bil-
odid, 1973).

In his studies, V.S. Shestak defines control
as independent or externally initiated activity
of authorised actors aimed at establishing actual
data on objects of this control in order to deter-
mine its compliance or non-compliance with
those legal criteria, which provide for the appli-
cation of adequate and effective response meas-
ures in the manner prescribed by law (Shestak,
2003, p. 25).

From V.Ya. Malynovskyi’s perspective, con-
trol is the process of ensuring that the organi-
sation achieves its goal, which consists of set-
ting criteria, determining the achieved results
and introducing adjustments in the event
that the achieved results differ significantly
from the established criteria (Malynovskyi,
2003, p. 293).

It should be noted that O.F Andriiko con-
siders the concept of control as broader one than
supervision (Andriiko, 2000, p. 12), and super-
vision is a kind of control, which represents
the form of active surveillance, accompanied by
the application of administrative power meas-
ures if necessary (Studenikina, 1974, p. 20).

The essence of the supervision is that
the higher executive bodies are empowered by
the executive authorities regarding the lower
bodies, including the right to cancel non-com-
pliance with the law, the administrative acts
issued by them (Horbova, 2019, p. 39).

In his research, D.O. Koshykov argues that
the control does not only check the systematic
compliance with legal regulations and decision
making, but also considering its peculiarities as
a function of state administration, controlling
bodies are empowered to interfere in the oper-
ational activity of objects under control in
the form of publication of obligatory instruc-
tions. On the contrary, the task of supervision is
only to detect and prevent violations, to deter-
mine the compliance of the activities of objects

under control with clearly defined rules. The
supervisory bodies do not have the right to
interfere in the operational activities or to
change the regulations of the governing bodies
(Koshykov, 1998, p. 213).

3. Specificities of classification of meth-
ods of implementing public policy on the eco-
nomic security of the state

Relying on the scientific literature review, it
can be stated that scientists have not differenti-
ated “control” and “supervision”, however, both
control and supervision are called for to ensure
that administrators comply with their rights
and duties and have not caused unlawful acts.

For example, powers of the Cabinet
of Ministers of Ukraine can be considered as
the method of control of making public policy
on economic security of the state. Thus, accord-
ing to article 19, part 2, the Cabinet of Ministers
of Ukraine constantly monitors the implemen-
tation of the Constitution of Ukraine and other
laws of Ukraine by executive bodies, takes
measures to eliminate shortcomings in the work
of these bodies. Article 20, part 1, paragraph
3, provides for that the Cabinet of Ministers
of Ukraine controls compliance with the legisla-
tion by executive bodies, their officials, and local
self-government bodies on the fulfilment of del-
egated powers of executive bodies (Verkhovna
Rada of Ukraine, 2014a).

Furthermore, the method of control can be
considered through the powers of the Ministry
of Finance of Ukraine to implement public poli-
cy on economic security of the state: “Control
of fulfilment of obligations on the agreements
on restructuring of overdue debts of economic
entities to the state” (Cabinet of Ministers
of Ukraine, 2014).

In addition, the current legislation provides
for tax control, according to which, in order to
control the correctness, completeness and time-
liness of the payment of taxes and fees, as well
as compliance with legislation on the regulation
of cash circulation, settlement and cash trans-
actions, patenting, licensing and other legis-
lation, the supervisory authorities implement
the following forms of control: keeping records
of taxpayers; checks, reconciliations, and other
(Verkhovna Rada of Ukraine, 2010).

With regard to the method of supervision
of making public policy on economic security
of the state, the functions of the Procurator’s
Office are a noticeable example. According to
the Law of Ukraine “On Prosecutor’s Office”,
article 2, paras. 3, 4, the Prosecutor’s Office
carries out: “3) Supervision of compliance with
the laws by the bodies carrying out operational
and investigative activities, inquiry, pre-trial
investigation; 4) Supervision of compliance with
the law in the execution of judicial decisions
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in criminal cases, as well as in the application
of other coercive measures related to the restric-
tion of personal freedom of citizens” (Verkhovna
Rada of Ukraine, 2014b).

The scientific literature reveals that
the method of persuasion is interpreted as a spe-
cial way of legal influence (Bytiak, 2007, p. 162);
prevention of offences due to impact on the con-
sciousness of individuals to comply with legal
provisions (Melnyk, 2014, p. 145).

O.V. Sukmanova argues that scientific per-
suasion is a process of gradual actions, including
the following elements: training, suggestion; for-
mation of interest, influence on the conscious-
ness; management of emotions; propaganda,
agitation, clarification, exchange of experience
(Sukmanova, 2018, p. 107).

Moreover, the scientific literature review
reveals that beliefs are defined through a system
of legally binding and non-legally binding meth-
ods, which are carried out by state and non-state
bodies, and expressed in the use of educational,
promotional, explanatory measures contributing
to awareness among citizens of the need to comply
with regulations (Kolomoiets, 2004).

For example, the method of persuasion
of making public policy on economic security
of the state can be realised through encourage-
ment, such as obtaining “Certificate of Merit”
provided for by the Regulations on the Cer-
tificate of Merit of the Cabinet of Ministers
of Ukraine (Cabinet of Ministers of Ukraine,
2008); to make the public aware of the legisla-
tive regulations governing economic security
through the Internet, the media, and to raise
public awareness through economic education,
etc.; inter-departmental measures by the exec-
utive authorities; seminars, as follows: in 2015,
the Ministry of Economic Development,
when establishing the system of state finan-
cial support for exports in Ukraine, organised
and held a seminar-presentation of the I1I phase
of the project of the German Development Bank
(KfW) on providing advisory support “Price
Waterhouse Coopers” (PwC) on the develop-
ment of a regulatory document for the establish-
ment of an export credit agency, as well as state
financial support for exports.

The method of coercion, relying on
the scientific literature review, is defined as
the use of physical coercion by public adminis-
trators of a moral, material and material nature
in order to prevent and deter offences in order to
bring the perpetrators to justice (Halunko, Pra-
votorova, 2020, p. 206).

A.T. Komziuk states that administrative
coercion is the application of measures of moral,
property, personal and other nature, provided
for by the administrative and legal provisions,
by relevant actors to persons, who are not their
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subordinates, independent of the will and desire
of the latter, in order to protect public rela-
tions, arising in the field of public administra-
tion, by prevention and deterrence of offenses,
punishment for their commission (Komziuk,
2002, p. 45).

According to Yu.P. Bytiak, coercion is a sys-
tem of physical and psychological influences on
the behaviour and consciousness of individuals
in order to carry out the duties envisaged, to
ensure law and order, as well as the develop-
ment of social relations within the legislative
framework (Bytiak, 2007, p. 164).

Consequently, the method of coercion
of making public policy on economic secu-
rity can be considered through the powers
of the tax authorities defined by the tax leg-
islation. Thus, according to article 14, para.
14.1.153, of the Tax Code, tax claim is a written
request of the supervisory authority to the tax-
payer on payment of the tax debt (Verkhovna
Rada of Ukraine, 2010). This legal phenomenon
can be considered through the tasks of the State
Tax Service, which include: to ask and study
during inspections the primary documents
used in accounting, registers, financial, statis-
tical and other statements, related to the cal-
culation and payment of taxes, fees, payments,
compliance with the requirements of legislation,
the control of which is entrusted to the STS; to
require, during checks, making and providing
copies of primary documents, signed by a tax-
payer (single contribution payer) or an official
and stamped (if any), evidencing violation
of tax legislation; to require, during inspections,
audited taxpayers to carry out an inventory
of fixed assets, inventories, cash, to withdraw
balances of goods and material values, cash; to
seize, in the manner established by law, during
checks from enterprises, institutions, organ-
isations, entrepreneurs and natural persons
engaged in independent professional activity,
copies of documents confirming undervalua-
tion of wages (income) and other payments for
which a single contribution is calculated; etc.
(Cabinet of Ministers of Ukraine, 2019).

4. Conclusions

The thorough consideration of the meth-
ods of making public policy on economic secu-
rity enables to affirm that their application by
the maker of public policy on economic secu-
rity ensures the clear and effective implemen-
tation of tasks to protect the economic system.
It should be noted that all these methods are
interconnected and complementary.

The methods of making public policy on
economic security, in our opinion, should be
considered as ways and means, used by makers
of public policy on economic security within
the scope of their competence provided by legal



6,/2022

ADMINISTRATIVE LAW AND PROCESS

acts to prevent, detect and address threats to
economic security.

The classification of methods of implement-
ing public policy on economic safety includes
regulatory, statutory, managerial, economic, con-
trol, supervisory, coercion, persuasion methods.

The specificities of the methods of mak-
ing public policy on economic security are:
1) they are of public character, provided for

by the public interest; 2) they are imple-
mented in the process of prevention, detection
and addressing of threats to economic safety;
3) they have legal form: they find their expres-
sion in the bylaws of makers of public policy on
economic security; 4) makers of public policy
on economic security shall use them as a way or
a means for exercising the competence granted
to them by the state.
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KJIACU®DIKAIIS METO/IB PEAJII3AIIIT I[.]_EP}KABHO'I. IIOJIITURU
YV COEPI 3ABE3IIEYUEHHA EKOHOMIYHOI BE3IIEKU IEP;KABU

Anorauis. Memoto cmammi € 3piiicienns knacudikaiii MeToiB peaizanii JepsKaBHOT MOJITHKY
y cepi 3abe3rieyeHHs eKOHOMIUHOT O€3IIEKHU JePIKABHL.

Pezyavmamu. Y cTarTi BABHAYEHO CYTHICTh METO/IIB peaisallii gep:kaBHoi nomitiku y cdepi 3a6e3-
MeyeHHs: eKOHOMiuHOT Gesrekn. [TpoaHaizoBaHO MOHSTTS <METOJl», «KOHTPOJIb», <HATJSI», <Ilepe-
KOHaHHSI», «1puMyc». HaBeneHo knacugikaliio ta BU3HAUEHO CYTHICTh KOKHOTO 3 METOIiB peaizaltii
JIePKABHOI TIOJITHKU y cepi 3abe3IedeH s eKOHOMIYHOI Ge3nekn. 3a3HaueHo, 110 BOHK MOALIAI0THCA
Ha HOPMATUBHI, perJaMeHTalliiHi, pO3Mops/I4i Ta eKOHOMIYHI METO/IM, METO/IN KOHTPOJIIO, HATJISILY, TIepe-
KOHAHHsI, IPUMYCY. 3’ICOBAHO, 110 OCOOIUBOCTIME METOAIB MyOJIYHOr0 aIMiHICTPYBAHHS € TaKi O3HAKMU:
1) y HUX 3HAXOAUTD CBOE BUPaKeHHs MyOMIYHIN iHTepec; 2) peatidyloThes y NPOLeci MybIiuHOro ami-
HiCTpyBaHHsT; 3) BUPAKalOTh YIOPSAKOBYIOUMH BIIMB My61iuHOI aMiHicTpallii Ha MoBeAiHKy cy6’eKTiB
CYCIIIIBCTBA Ta CTAHOBJISITH 3MICT [IHOTO BILTHBY; 4) y METO/IaX MyOIIHOTO a/[IMiHiCTPYBAHHSI 3aBXK/IH Mic-
TUTHCA KePiBHA BOJIS JIE€PKaBH, sIKa MPOABISAETHCSA B IOPUANYHO-BAAAHUX MPHUITKCAX MyOIiuHOl aqMiHi-
crpaiii; 5) BUKOPUCTOBYIOThCsI cy0'ekTamu Iy 6/iuHOl aaMiHicTpalil Sk npuiioM 3abeseders peasisarii
3aKpiTIeHoi 3a HIMHU KOMITeTeHIlil; 6) MatoTh CBOIO GOPMY; 7) € 30BHIIIHIM ITPOSIBOM.

BucHosexu. BeranosiieHo, 110 I METOAAMH pealli3allii AepKaBHOi NOMITUKA Y cdepi 3abe3meueHHs
€KOHOMIUHOI 6e3MeKH HeoOXiIHO PO3YMITH MPHUHOMH Ta CIIOCOOH, sIKi BUKOPHCTOBYIOTH CY6’€KTH peasiza-
wii gepskaBHOI MOJTITUKK Y cepi 3abe3eyeH st eKOHOMIYHOI Ge3TeKU B MeKaxX HalaHOi IM HOPMAaTUBHO-
[PaBOBMMHE aKTaMK KOMIIETEHIIIT 17151 BUSIBIEHHsI 1 JIKBiZallii 3arpo3 eKOHOMIYHiii Ge31elti Ta 3a106iraHHst
im. Kimacudikarrist MeToztiB peanizamii aepxkaBHoi momituku y cdepi 3abe3neventst eKOHOMIYHOI He3meKkn
BKJTI0OYa€ HOPMATHBHI, peTlaMeHTalliiTHi, PO3MOPs/Yi, eEKOHOMiUHiI, KOHTPOJIbHI, HATJISIZIOBI METOIN, METO-
[ [PUMYCY, MeTO/U TepekoHaHHs. OcobIUBOCTIMI METOIB peanizallii IepsKaBHOi monithuku y cdepi
3a0e31eueH sl eKOHOMIYHOI Oe3neku € Taki pucu: 1) MaioTh myOJiuHMii XapakTep, KU 1epeadadenuii
yGJIiaHIM iHTEepecoM; 2) pealli3yloThes y polieci BUABJIEHHS I JiKBifallii 3arpo3 eKoHOMIuHIN Geamnerti
Ta 3a1100iraHHs IM; 3) MalOTh IOpUANYHE ODOPMIIEHHST — 3HAXO/ISATh CBOE BUPAKEHHS B IOPUAMYHO-BIIA/-
HUX IIpUInicax cy0'eKTiB peatizauii aepkaBHOi MOMITHKK y cepi 3abe3leders eKOHOMIUHOI Oe3IeKy;
4) cy6'ekTu pearizaiii JepkaBHOI MOMITUKA y cepi 3abe3edeHHs eKOHOMIYHOI 6e311eKU BUKOPUCTOBY-
0Tb iX 5K c1oci6 abo mpuiioM Jist peastizailil HajlaHol M IEPIKABOI0 KOMIIETEHIIII.

KimouoBi cioBa: Metou, Kiaacudikailist, epkaBHa MOJITHKa, JepkaBHa mosiTnka y chepi 3abesme-
YeHHsI €KOHOMIUHOI Oe3IIeKu fepKaBy, Kiaacudikalis MeTOIIB AepKaBHOI oJiTUKY y cepi 3abe3iedeH-
Hsl EKOHOMIYHOT O€311eKH JIePKaBH.
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SPECIFICITIES OF THE PROCEDURE
FOR TERMINATION OF AN INDIVIDUAL
ENTREPRENEUR'’S BUSINESS ACTIVITY

Abstract. The purpose of the article is to clarify the specificities of the procedure for termination
of business activity of an individual entrepreneur.

Results. The purpose of the state registration of termination of business activity of an individual
entrepreneur is: 1) to deprive an individual of the status of an entrepreneur; 2) to check the legality of certain
facts, actions; 3) to termination of rights and duties of the entrepreneur, and thus to protect the rights
and legitimate interests of other private persons and the state; 4) to obtain information of the state statistical
accounting for regulatory economic measures; 5) to provide all participants in economic processes, state
authorities and local self-government with information about registered business entities.

Conclusions. It is determined that the procedure for state registration of an individual as
an entrepreneur and the procedure for termination of business activity of an individual entrepreneur
provides for the stages as follows: 1) to submit documents for state registration; 2) to check the submitted
documents for the availability of grounds for termination of their consideration or refusal to state
registration; 3) to adopt the administrative act on state registration and to perform the corresponding
registration action; 4) to appeal the decision on registration (refusal to register). It is established that
the mechanism for individual complaints review allowed the Ministry of Justice of Ukraine to respond
promptly and give a decisive response to raider attacks that occur in the register. In case of establishing
obvious violations of law in the decisions or actions of the state registrar, actors of state registration,
the Ministry of Justice of Ukraine as an authorised public administrator in the field of state registration
has the opportunity to settle the complaint in the shortest possible time (within a day), having restored
the violated rights of natural or legal persons. Of course, such a review algorithm may not be applied to
all complaints, because the main body of appeals received by the Anti-raiding Office requires a thorough
collegial analysis. An important point, which does not directly concern the state registration of termination
of business activity of an individual entrepreneur, but concerns the general procedure for annulment
of the status of an individual entrepreneur, is the procedure for termination of registration of such business
entity as a taxpayer of taxes on incomes from business activity (single tax or income tax, value added tax).

Key words: actors, property rights, corporate rights, control activity.

1. Introduction

An individual entrepreneur, having submit-
ted to the state registrar the application on ter-
mination of business activity, receives the corre-
sponding administrative act in 24 hours, and in
the presence of electronic digital signature it is
possible to stop being an entrepreneur in a few
minutes. The “Diia” portal in the “IE termina-
tion” tab has a 2-minute term at all, but it is
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noted that “the termination time in the tax ser-
vice depends on your type of activity”.
According to O.S. Dniprov, today Ukraine
demonstrates an active development primar-
ily of the electronic government, in particular,
introduction of more advanced electronic doc-
ument management systems using electronic
digital signature, rendering services to citizens
and businesses through Centres of Adminis-
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trative Services, “single window” system etc.
the administrative reform has contributed to
the intensification of these processes. However,
the more powerful the pace of development
of the electronic government, the more top
officials of the state say about the importance
and necessity of implementation of the elec-
tronic government, the greater the responsibil-
ity of those involved in these processes (Dni-
prov, 2019).

Consequently, the analysis of actions
of the state registrar during the termination
of business activity of an individual entrepreneur
should be under focus, since his competence,
impartiality and integrity contribute to the effec-
tiveness of control measures at the stage of termi-
nation of business activity of such person.

2. The regulatory and legal framework
for the state registration of the termination
of business activity of an individual entrepre-
neur in Ukraine

First, it should be emphasised that the
modern science of administrative law
and the Verkhovna Rada of Ukraine today have
two groups of interrelated tasks: 1) to simplify
administrative procedure for the termination
of business activity as much as possible, to make
appropriate administrative procedures trans-
parent, understandable, consistent, effective, to
reduce their term; 2) together with representa-
tives of other sectors of law to develop a mecha-
nism for prevention of fictitious enterprises
(Kolomoiets, Halitsyna, 2010).

Secondly, it should be noted that an admin-
istrative and legal component in liquidation
procedures is not questionable and is recog-
nised by representatives of civil and economic
legal sciences, since, according to O.M. Vin-
nyk, “ensuring the possibility of private initia-
tive and choice of its form requires to exclude
the possibility of abuse by dishonest and /or eco-
nomically strong participants of economic life
by establishing appropriate restrictions, duties,
and prohibitions. Despite the critical attitude
to the state regulatory mechanism, participants
in economic life (at least, the overwhelming
majority of them) are interested in acting under
certain, pre-established rules, which provides
them with the definite legal status, and legal
opportunities to protect rights and legitimate
interests in case of violation of the latter by
other participants in market relations. The
idea of the excessive state regulatory mecha-
nism in Ukraine popular among entrepreneurs
and some scientists is not true: as evidenced
by <..> comparative analysis of the degree
of validity of regulating corporate relations in
Ukraine and countries with traditionally deve-
loped market relations. Therefore, the matter
is not so much in the degree of state regula-

tory mechanism as in the stability, substantia-
tion and expediency of the rules established in
the field of economy. However, the effectiveness
of such rules and, accordingly, the efficiency
of the economy and its elements (including
economic entities) depends on ensuring stabil-
ity of these rules, their thoughtfulness and pru-
dence, the clarity and unambiguity of their pro-
visions by the state” (Vinnyk, 2003).

Thirdly, it should be noted that the state
registration of establishment and termination
of economic entities is the concept of admin-
istrative law, and thus can be considered by
means of the algorithm of analysis of adminis-
trative procedures.

The legal provisions regulating the state
registration of termination of IE business acti-
vity in Ukraine are composed of:

1. Substantial provisions of civil and eco-
nomic law, which reinforce the obligatory state
registration of IEs. Thus, in accordance with
the Civil Code of Ukraine, business activity
of natural persons is subject to the legal regu-
lations governing business activity of legal enti-
ties, unless otherwise provided by law or unless
otherwise follows from the essence of relations
(Verkhovna Rada of Ukraine, 2003c), there-
fore, the business activity of IE is terminated
from the moment of entering the corresponding
record into the Unified State Register of Legal
Entities, Individual Entrepreneurs and Public
Associations. A similar provision is contained
in the Economic Code of Ukraine, according
to Article 59 thereof, termination of a business
entity is carried out in the manner prescribed by
law (Verkhovna Rada of Ukraine, 2003a).

2. Administrative legal provisions estab-
lishing goals, tasks, functions, principles
of the procedure for state registration, legal sta-
tus of their participants.

3. Administrative procedural provisions,
which directly determine the procedure for
actions of the state registrar at the registration
of termination of business activity of the individ-
ual entrepreneur (Ministry of Justice of Ukraine,
2016), which are the subject matter of our
research.

The purpose of the state registration
of termination of IE business activity is: 1) to
deprive an individual of the status of an entre-
preneur; 2) to check the legality of certain
facts, actions; 3) to termination of rights
and duties of the entrepreneur, and thus to pro-
tect the rights and legitimate interests of other
private persons and the state; 4) to obtain infor-
mation of the state statistical accounting for
regulatory economic measures; 5) to provide
all participants in economic processes, state
authorities and local self-government with
information about registered business entities.
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3. Procedures for termination of business
activity of an individual entrepreneur

The stages of the procedure for termina-
tion of business activity of an individual entre-
preneur are: 1) to submit documents for state
registration of termination; 2) to check the sub-
mitted documents for the availability of grounds
for termination of their consideration or refusal
to state registration; 3) to adopt the admin-
istrative act on state registration and to per-
form the corresponding registration action;
4) to appeal the decision on registration (refusal
to register).

Consider stage 1. It should be noted at once
that currently for the state registration of ter-
mination of business activity of an individual
entrepreneur (compared with previous peri-
ods) the number of appellant is decreased: 1) it
is the very individual entrepreneur — in case
of the state registration of termination of busi-
ness activity of an individual entrepreneur on
his/her decision; 2) or the state body, rela-
tives (spouse, parents, children, grandchildren,
grandfather, grandmother, brothers, sisters)
and heirs of a natural person — in case of submis-
sion of documents for state registration of ter-
mination of business activity of an individual
entrepreneur in connection with his/her death,
the recognition as missing or the declaration
of death (Verkhovna Rada of Ukraine, 2003b).

The documents according to which the state
registration of termination of business activity
of an individual entrepreneur is carried out are:

1) an application on the state registration
of termination of business activity of an individ-
ual entrepreneur by his/her decision — in case
of state registration of termination of business
activity of an individual entrepreneur by his/
her decision;

2) a copy of the certificate of death of a nat-
ural person, a court decision on recognition
of a natural person as missing without any ques-
tion — in case of the state registration of ter-
mination of business activity of an individual
entrepreneur in connection with his/her death,
recognition as missing or declaration of death
(Verkhovna Rada of Ukraine, 2003b).

In this connection several questions arise.
First, should the procedure for termination
of the business activity of IE on the ground
of the court decision on recognition of a natural
person as missing be considered interfering in
administrative procedure? Secondly, and what
shall be done with individual entrepreneurs,
who actually correspond to the aggregate of fea-
tures, in the presence of which it is possible to
recognise such person as bankrupt on the ground
of the new Code of Ukraine on Bankruptcy Pro-
cedures (Verkhovna Rada of Ukraine, 2018),
which has come into force since October 2019,

12

but do not agree to the bankruptcy procedure
applied to them, while this is possible only if
the consent of such individual is given? Third,
is forced liquidation of an individual entrepre-
neur on other grounds, except for non-solvency,
now available in Ukraine at all? Fourth, how
are the issues of public interest resolved in all
of the above cases? Evidently, the answers to
these questions are beyond our research, but
still the questions should be raised.

Stages 2, 3, 4 are fully in line with the proce-
dure for registration of an individual entrepre-
neur, and therefore we will stop on the analysis
of the work of the Collegium of the Ministry
of Justice of Ukraine on consideration of com-
plaints in the field of the state registration for
the period from January 16, 2020 (the moment
of establishment) to December 29, 2020.

For example, during the whole period
of existence, the Collegium has analysed 2 694
cases, of which: 1 104 — satisfied, 1 590 — refused
on merits (as a result of collegial consideration),
0 — refused without admission to considera-
tion (Onishchuk, 2021). According to Dep-
uty Minister of Justice for the State Registra-
tion O.M. Onishchuk, in the majority of cases
(about 58%) the Collegium did not establish
the existence of obvious, gross violations of law
in the decisions or actions of the state registrar.
And even those 42% of complaints satisfied have
been far from always justified to talk about “reg-
istration” raiding, because cases that contain
obvious, gross violation of law, as a rule, are con-
sidered by the Ministry of Justice of Ukraine
individually (Onishchuk, 2021).

The mechanism for individual com-
plaints review allowed the Ministry of Jus-
tice of Ukraine to respond promptly and give
a decisive response to raider attacks that occur
in the register. In case of establishing obvious
violations of law in the decisions or actions
of the state registrar, actors of state registration,
the Ministry of Justice of Ukraine as an author-
ised public administrator in the field of state reg-
istration can settle the complaint in the shortest
possible time (within a day), having restored
the violated rights of natural or legal persons.
Of course, such a review algorithm may not be
applied to all complaints, because the main body
of appeals received by the Anti-raiding Office
requires a thorough collegial analysis.

Cases, which contain obvious, gross vio-
lations of law, are recorded by the Ministry
of Justice of Ukraine separately, because they
are considered individually. During 2020, 49
complaints in the field of the state registration
(41 for business and 8 for real estate) were
resolved by this procedure, 19 of which were
cases in which there were reports of so-called
crimes of electronic keys of access to regis-
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ters. The additional user identification tool
has helped to solve the problem of electronic
registry key crimes. This mechanism, which pre-
vents any unauthorised interference in the work
of the registrars, in the Unified State Register
of Legal Entities, Individual Entrepreneurs
and Public Associations (USR) was introduced
in November 2020 and became mandatory for
all specialists authorised in the field of the state
registration of business as of December 12.
It was due to the measures to strengthen
the security of the data of the USR since
November 2020 that no report of the criminal
electronic key of the registrar has been received
by the Ministry of Justice of Ukraine (Ministry
of Justice of Ukraine, 2021).

It should be emphasised that there were
no cases when the appellants were deprived
of the opportunity to protect their property
or corporate rights in the Ministry of Justice
of Ukraine due to formal procedural guaran-
tees. In other words, the appellants did not
receive the decision of the Ministry of Justice
of Ukraine on refusal because of, for example,
“the absence of information about the existence
or absence of a court dispute”. However, all
orders on results of case analysis were published
in the corresponding section on the official web
portal of the Ministry of Justice of Ukraine.

According to the areas of the state registra-
tion, statistical proportions of the cases consi-
dered are as follows: 2 118 complaints concer-
ning real estate and 576 complaints concerning
business. This ratio is compared with the total
number of registration actions performed.
For example, in 2020, in the State Register
of Property Rights to Immovable Property
(SRR), 5 250 465 registration actions were
carried out, in the Unified State Register of Legal
Entities, Individual Entrepreneurs and Pub-
lic Associations (USR) — 1 163 467. For com-
parison: in 2019, 5 347 956 registration actions
were carried out in the SRR, and in the USR —
1510 865 (Onishchuk, 2021).

Evidently, the absolute leader in the areas
of the state registration is real estate. In addition,
the general statistical picture of the state registra-
tion sector shows that despite all the challenges
of 2020, the number of registration actions has not
changed dramatically compared to 2019, unless
the activity of the state registration of business
has slightly decreased by about 23%. However,
the number of registration violations in 2020 has
considerably decreased. In 48% of the decisions
of the Board on refusal to satisfy the complaint,
it was stated that the actions (decisions) con-
ducted by state registrars were in accordance with
the legislation. For example: in 2019, there were
three times less refusals for such reasons — only
17% (Ministry of Justice of Ukraine, 2021).

In 2020, the Ministry of Justice of Ukraine
denied access to the registers of 101 actors: 83
state registrars and 18 notaries, who allowed
gross violation of the legislation. In almost 80%
of cases, such a strict sanction was applied due
to the results of the registration cases consi-
deration: 64 registrars and 15 notaries’ access
to the registers was denied. In other cases, the
Ministry of Justice of Ukraine decided to deny
access to the registers due to a check-up of state
registrars or state registration actors. It is
about 22 termination: this measure was applied
to 19 registrars and 3 notaries. If we compare
these figures with the total number of speci-
alists working in the field of the state registra-
tion, we have the following percentage ratio:
0,3% denied access to the registers in respect
of notaries and 5,1% — in respect of state regis-
trars (Ministry of Justice of Ukraine, 2021).

An important point, which does not directly
concern the state registration of termination
of business activity of an individual entrepre-
neur, but concerns the general procedure for
annulment of the status of an individual entre-
preneur, is the procedure for termination of
registration of such business entity as a tax-
payer of taxes on incomes from business activity
(single tax or income tax, value added tax (if
IE has been registered as such), a single social
contribution (for hired workers, etc.)).

An already former entrepreneur is under
such duty after the state registration of termi-
nation of his/her business activity and he/she
shall carry it out within 10 days by appeal to
the State Tax Inspection at the place of registra-
tion of the taxpayer, submission of liquidation
reports and implementation of other actions
envisaged by the legislation.

Thus, it is this stage of termination is aimed
at verification of the legality of certain facts,
actions, termination of rights and duties of a cer-
tain entrepreneur, and thus protection of rights
and legitimate interests of other private persons
and the state, which allow control proceeding,

4. Conclusions

Features of all control proceeding are:
1) actors exercising control powers (state bodies
and their officials, citizens’ associations, local
self-government bodies) are diverse; 2) the over-
whelming number of control bodies is granted
with a wide range of control powers, including
the right to intervene in the operational activi-
ties of the entity under control; 3) the activi-
ty of entities under control is a direct object
of the controlling legal relations; 4) in control pro-
ceedings, legal facts alone do not have legal force
and act only in the form of actual (legal) composi-
tion — the organic combination of several life cir-
cumstances; 5) control and procedural provisions
do not contain a comprehensive list of means
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of preservation and transfer of evidence-based
information (in the control process, information
about actual circumstances can be obtained from
any legitimate source); 6) the results of con-
trol activity are officially documented in legal
acts — documents which can be referred to both
category of law application (as a result of exer-
cising state powers by competent control bodies)
and the category of law-enforcement acts (which
contain legal evaluation of activity of the entity
under control) (Kuzmenko, 2012).

As for the procedure for the removal
of the former IE from the accounting as
a taxpayer, it should be emphasised that after
the state registration of termination of business
activity, the individual continues to be regis-
tered in the controlling bodies as a natural per-
son — the taxpayer, who received income from
the conduct of business.

Individuals who were on the general system,
in respect of whom since January 1, 2017 a record
on termination of business activity has been
entered into the USR, submit liquidation tax dec-
larations on property status and incomes received
on the general system of taxation the last time in
the reporting period since the day following the day
of the end of the previous basic tax (accounting)
period until the last day of the calendar month, in
which the state registration of termination of busi-
ness activity was carried out, within 30 calendar
days from the date of the state registration of ter-
mination of business activity. Individuals under
the simplified tax system submit tax declarations
the last time for the accounting (tax) quarter, in
which the state registration of termination of busi-
ness activity is carried out, the growing result
from the beginning of the year in the terms defined
by para. 49.18.2 of the Tax Code of Ukraine
(Verkhovna Rada of Ukraine, 2010), within 40

calendar days, following the last calendar day
of the accounting (tax) quarter.

A report on the SSC specifying the type of
“liquidation” form, where the last reporting period
is the period from the date of the end of the pre-
vious reporting period to the date of the state
registration of termination of business activity,
SSC IE payers, including IE — single taxpay-
ers, it is submitted within 30 calendar days from
the date of the state registration of termination
of business activity. The last period for which
a single contribution must be calculated
and paid will be the period from the date of the end
of the previous reporting period until the date
of the state registration of termination. A single
contribution is paid within 10 calendar days
after the deadline for the submission of the SSC
Report, specifying the type of the “liquidation”
form (Verkhovna Rada of Ukraine, 2010).

The data on the withdrawal from the registra-
tion of IE as a taxpayer and as a taxpayer
of the SSC are passed by the controlling body
to the USR and published on the portal of elec-
tronic services of the USR and only after that it
is possible to consider the procedure of termi-
nation of the business activity of an individual
entrepreneur complete.

Both the procedure for state registration
of an individual as an entrepreneur and the proce-
dure for termination of business activity of an indi-
vidual entrepreneur are determined to provide
for the stages as follows: 1) to submit documents
for state registration; 2) to check the submitted
documents for the availability of grounds for ter-
mination of their consideration or refusal to state
registration; 3) to adopt the administrative act
on state registration and to perform the corres-
ponding registration action; 4) to appeal the deci-
sion on registration (refusal to register).
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OCOBJIMBOCTIHIOPAARY MPUIMTMHEHHSA HMIIITPUEMHUIIbKOI
AIAJIbHOCTI ®I3UYHOI OCOBU - HIAIIPUEMIIA

Anotaiis. Memoto cmammi € 3’siCyBaHHsI 0COOMMBOCTEN MOPAAKY MPUIMHEHHA MiAMPHEMHHUIIBKOT
TisTbHOCTI (hi3sMUHOT 0COOM — T ATMPUEMIIA.

Pesynvmamu. Metolo jiep:KaBHOI peecTpailii IPUIIMHEHHST THATPUEMHHUIBKOT AisiTbHOCT] (isnuHO
ocobu — nipnpuemirsd €: 1) mozbasiertst hizuuHoi 0cobu cTaTycy miAnpUeMILs; 2) mepeBipKka 3aKOHHOCTI
neBHUX (haKTiB, Aiif; 3) NPUIMHEHHS PaB Ta 000B A3KIB IIEBHOTO IMANPUEMIIA Ta 3aXKCT Y TaKuii crocio
paB i 3aKOHHKX {HTEPeCiB IHIIMX NPUBATHUX OCIO Ta JepKaBu; 4) OTPUMAHHS BiZIOMOCTEll JepKaBHOTO
CTaTUCTUYHOTO OOJIIKY /I 3IIHCHEHHS 3aX0/IiB PEryJOBaHHs eKOHOMIKH; 5) HaZaHHs BCIM yYaCHUKaM
TOCIIOIAPCHKOTO 00Ty, OpraHaM Jep:KaBHOI BN Ta MiCIIEBOTO CaMOBPSIYBaHHs iH(OpMaIlii mpo 3apee-
CTPOBaHUX Cy0'€KTIB iANPUEMHUIIBKOT AiSIIBHOCTI.

Bucnosxu. Busnauero, 1o i nporeaypa AepkaBHOI peecTpaitii (isimdHoi 0coOH MiANpUEMIEM, i TPo-
Telypa MPUIMHEHHST T AMPHEMHNIIBKOI TiSTBHOCTI (DI3IIHOT 0cOOM — MAPUEMIIS Mependavac Taki cTajii:
1) nonaHHs IOKYMEHTIB /IS JIepsKaBHOI peecTpailii; 2) nepeBipKy MOJaHUX JOKYMEHTIB Ha HAsIBHICTD TIiji-
CTaB JUIsl 3yIIUHEHHS iX PO3IJisiLy abo BiZIMOBYU B JIepKaBHiil peecTpallii; 3) MpUITHSTTS aMiHICTPATUBHOTO
aKTa Mpo TIPOBEIEHHS JIEPKaBHOI PEECTpaIlii Ta 3/IiiCHEeHHS BifIMOBIIHOI peeCTpPaIiitHoi [ii; 4) OcKapKeHHST
HPUIHATOrO PillieHHs PO peecTpailiio (BiAMOBY B peecTpailii). 3'ICOBaHO, 110 MEXaHi3M 0JIHOOCOO0BOrO
POBIJISLIY CKapr JjaB 3Mory MiHicTepcTBY I0cTHIL YKpaiHK ollepaTHBHO pearyBaTy Ta aBaTH Pilllyuy Bijiciu
PeIepChKIM aTakaM, siKi BiftOyBaIOThCS B PEECTPAX. Y Pasi BCTAHOBJIEHHSI HASIBHOCTI OY€BHIHUX [OPYIIIEHb
3aKOHY B PIlIEHHSIX UM Jis1X I€PKABHOIO PEeECTpaTopa, Cy( eKTIB epKkaBHOI peecTpailii MiHicTepcTBO CTH-
1l YKpaiHu Ik yIOBHOBa)KeHUH Cy6'eKT IyOIiuHOrO aiMiHiCTPYBaHHst Y cepi IepKaBHOI peecTpariii Mae
MOSKJIMBICTD Yy HAKKOPOTII TepMiHK (IIPOTATOM 1001 ) 3a10BOJIbHITH CKApTy, BIIHOBUBILH IIOPYLIEH] IIpaBa
(bisuunKx a60 PUANIHUX 0CiO. 3BICHO, TAKMIA AITOPUTM PO3LJISLY MOYKHA 3aCTOCYBATH He JIJIsl BCIX CKapT,
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aJKe OCHOBHMIT MacuB 3BEPHEHD, sIKi HaaXoaaTh 10 Odicy mpoTuzii peiiiepcTBy, moTpeGye TPyHTOBHOTO
KOJIerialbHOTO aHaJli3y. BaskinBuM MOMEHTOM, sIKUii Ge3110CepeIHbO He CTOCYEThCS JePKABHOI peecTpallii
NPUIIMHEHHS T AIPUEMHUIIBKOL AisLIbHOCTI (DidruHOl 0c0OU — MiANPUEMILS, IPOTE CTOCYEThCS 3arAJIbHOTO
TOPSIZIKY aHYJIIOBAHHsI CTAaTyCy (hi3ndHOi 0c00U — IMiIMPUEMILS, € IPOIIEYPa IPUITHHEHHST PEECTPAIII] TaK0-
0 cy6G'€KTa TOCMOAPIOBAHHS SIK TIATHUKA MOJATKIB 13 I0XO/IiB, OTPUMAHUX BiJl THAPUEMHUIIBKOI JIisiiTb-
HoCTi (€IMHOTO TTOZATKY a60 TOJATKY Ha IPUOYTOK, MOAATKY HA IONAHY BapTICTh).
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ADMINISTRATIVE SUPERVISION AS ATYPE
OF PREVENTION OF THE NATIONAL POLICE
OF UKRAINE

Abstract. The purpose of the article is to form the concept of administrative supervision as a type
of prevention of the National Police of Ukraine and to identify its elements that determine conditions
for its implementation.

Results. The scientific article defines the concept and content of administrative supervision by
the National Police of Ukraine as prevention, highlighting its elements. In order to implement the task,
the publications of experts in administrative law who study the problem are analysed. The author focuses on
the analysis of the provisions of legislation in force aimed at regulating the supervision by the National Police
of Ukraine. The study enables to fomulate the concept of administrative supervision as a type of prevention
of the National Police of Ukraine and to identify its elements that determine conditions for its implementation
are highlighted. It is underlined that administrative law has developed an approach to the understanding
of administrative supervision as a means to ensure legality and discipline in the field of public administration.
However, above all, administrative supervision is understood as a special type of law enforcement activities
of a number of authorised bodies of the state apparatus, which consists in monitoring the implementation
of special rules and requirements, established by laws, government regulations, departmental acts,
and the supervisory authorities themselves. This understanding of administrative supervision highlightes
its specialisation as one of the main functions of law enforcement bodies. It is established that administrative
supervision can be characterised as an element (institution) of the State machinery, endowed with
independence, autonomy, some legal form, exercised by the National Police of Ukraine as a specially
authorised law enforcement body, which contributes to the implementation of administrative and legal
provisions ensuring public order, as a rule entails the use of administrative coercive measures.

Conclusions. Administrative supervision as a type of prevention of the National Police of Ukraine is
a universal trend in procedurally regulated prevention of authorised units and police officials in the forms
established by the legislation, designed to ensure a continuous influence on an indefinite range of entities
under administrative supervision in order to ensure an appropriate level of law and order, resulting in
an assessment of the lawfulness of their conduct and the prevention of possible negative consequences.

Key words: administrative supervision, National Police of Ukraine, prevention, supervision, lawful
conduct.

sion, which is one of the preventive activities
of the National Police of Ukraine. This type

1. Introduction
The implementation of measures defined

by law, aimed at ensuring the appropriate state
of law and order, legal awareness and legality
within the state, guaranteeing the observance
and protection of the human and citizen rights,
freedoms and interests, is the fundamental task
of the National Police of Ukraine. The level
of achievement of this task indicates the degree
of development of Ukraine as a democratic,
socially oriented, and legal State.

One of the ways in which this task is car-
ried out is through administrative supervi-

© M. Marchenko, 2022

of police activity has always been under focus
of scholars in the field of administrative law,
who have sought to clarify the essence, con-
stituent elements and tasks of administrative
supervision. However, despite the high impor-
tance of administrative supervision as a mean to
prevent offences, its concepts, essence and tasks
have not been properly reflected in the provi-
sions of the Law of Ukraine “On the National
Police”, which correspondingly reveals the rele-
vance of the study.
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The concept and content of administrative
supervision in activities of the National Police
of Ukraine have been under focus in their sci-
entific works by experts in administrative
law such as: D.M. Bakhrakh, O.I. Bezpalova,
Yu.P Bitiak, V.M. Harashchuk,I.P.Holosnichenko,
O.V. Dzhafarova, S.V. Kivalov, S.A. Komissarov,
A.T. Komziuk, D.M. Ovsianko, B.V. Rossynskyi,
V.V. Sokurenko, YuN. Starylov, V.A. Troian,
D.P. Tsvihun, Kh.P. Yarmaki, and others.

The purpose of the article is to form the con-
cept of administrative supervision as a type
of prevention of the National Police of Ukraine
and to identify its elements that determine con-
ditions for its implementation.

2. The legal and regulatory framework for
administrative supervision of the National
Police of Ukraine

In Ukraine, law regulates the issue of implemen-
tation of various types of supervision and control,
such as procuratorial, state, while some scientists
argue that “supervision” and “control” are iden-
tical concepts, aimed at general goals and results,
supporting their vision by the views of the
legislator and the provisions of Law of Ukraine “On
the Basic Principles of State Supervision (Control)
in the Field of Economic Activity” of April 5, 2007
Ne 877-V, according to which State supervision
(control) is activity of central executive bodies,
their territorial bodies, state collegial bodies, execu-
tive bodies of the Autonomous Republic of Crimea,
local state administrations, local self-government
bodies (further — bodies of State supervision
(control)), authorised by law, within the scope
of the powers provided by law, to identify and pre-
vent violations of the requirements of the legisla-
tion by economic entities and to ensure the inter-
ests of society, in particular the proper quality of
products, work and services, acceptable level
of danger to the population, environment
(Verkhovna Rada of Ukraine, 2007).

The National Police of Ukraine, as a state body
responsible for a high level of law and order in
the State, functions on the basis of Law of Ukraine
“On the National Police” of July 2, 2015 Ne 580-
VIII, provisions thereof determine the legal basis
for the organisation and activities of the National
Police of Ukraine, the status of the police, as well
as the procedure for service in the National Police
of Ukraine, the task of the police and the list of pre-
ventive police actions (Verkhovna Rada of Ukraine,
2015). However, its provisions do not define
the concept and content of administrative supervi-
sion as one of the preventive actions of the National
Police of Ukraine, which leads to ambiguity in
the understanding of its essence and the absence
of a unified scientific opinion on this issue.

According to some scholars, administrative
supervision is a type of State control exercised
by authorities, is to ensure the rule of law aimed

8

at compliance with special provisions, is syste-
matic, initiated by the authorities and accom-
panied, if necessary, by administrative coercion
(Bakhrakh et al., 2007, p. 462).

The analysis of Law of Ukraine “On
the National Police” of July 2, 2015 Ne 580-VIII
reveals the existence in this legislative act of a pro-
vision that defines one of the preventive police
actions checking compliance with the restric-
tions established by law for persons, subject to
administrative supervision and other catego-
ries of persons (Verkhovna Rada of Ukraine,
2015). The issue of administrative supervision
of such persons thoroughly regulates the Law
of Ukraine “On Administrative Supervision
of Persons Released from Places of Imprison-
ment” of December 1, 1994 Ne 264,/94-BP,
article 1 thereof states that administrative super-
vision is a system of temporary compulsory pre-
ventive actions for monitoring and supervising
the conduct of individuals released from places
of deprivation of liberty by the National Police
of Ukraine (Verkhovna Rada of Ukraine, 1994).

This provision significantly limits the con-
cept and scope of administrative supervision
only to control the lawfulness of the conduct
of persons released from places of deprivation
of liberty after serving a sentence.

3. Approaches to the definition and char-
acteristics of administrative supervision

According to the authors of the “Dictionary
of Administrative Law”, administrative supervi-
sion is characterised as an activity of specially
authorised executive bodies, public officials,
designed to ensure observance, uniform appli-
cation and execution of the state, public, other
non-governmental organisations and citizens
of special legal provisions and generally binding
rules established by laws and other legal regula-
tions (Bachilo et al., 1999, p. 38).

Administrative law has developed an approach
to the understanding of administrative supervi-
sion as a means of ensuring legality and discipline
in public administration. However, above all,
administrative supervision is understood as a spe-
cial type of law enforcement activities of a num-
ber of authorised bodies of the state apparatus,
which consists in monitoring the implementation
of special rules and requirements, established by
laws, government regulations, departmental acts,
and the supervisory authorities themselves. This
understanding of administrative supervision high-
lightes its specialisation as one of the main func-
tions of law enforcement bodies.

Soviet scholars in the field of administrative
law considered administrative supervision as
the basis of the activities of the internal affairs
bodies, characterising this activity as the sys-
tematic observation by the authorities of the pre-
cise and strict compliance with the generally
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binding rules in order to prevent, suppress their
violations, identify and prosecute the violators
or to apply means of public influence to them
(Razarenov, Kotyurgin, 1979, p. 10).

According to D.P. Tsvihun, administrative
supervision is an independent form of control,
the content of which is single no matter what
supervision bodies perform it; administrative
supervision, like that of the prosecutor’s office,
may not be related to interference with activities
of a supervised entiity or a management body,
and where such interference occurs, supervision
shall give way to control (Tsvihun, 2002, p. 39).

Such perspective gives grounds to deter-
mine that administrative supervision is charac-
terised as a dynamic legal phenomenon, which
can be transformed depending on the conditions
that have developed and are taking place in
the modern legal State.

According to Kh.P. Yarmaki’s study
of the content of the concept of “administra-
tive supervision”, the presence of a fundamental
feature of this type of activity of State bodies is
of importance, namely the lack of organisational
subordination of supervisors and supervised
objects (Yarmaki, 2006, p. 144).

The absence of such subordination between
the supervisors and the supervised object is
the basis for S.A. Kommissarov’s perspective
of administrative supervision.

In his study of the administrative and supervi-
sory activities of the police, the scholar argues that
general police supervision is considered as a type
of law enforcement activity of the police author-
ities, implying systematic observation, specially
organised on the basis of the substantive and proce-
dural rules of administrative legislation, regulations
and individual acts of management, within the scope
of its competence (mainly in public places), of com-
pliance by citizens, officials and organisations with
the legal regulations governing public relations in
the field of public order and security with a view
to identifying, preventing and deterring their vio-
lations, prosecuting the guilty in accordance with
the law (Komissarov, 2018, pp. 69—-70).

Therefore, administrative supervision can
be characterised as an element (institution)
of the State machinery, endowed with inde-
pendence, autonomy, some legal form, exercised
by the National Police of Ukraine as a specially
authorised law enforcement body, which con-
tributes to the implementation of administrative
and legal provisions ensuring public order, as a rule
entails the use of administrative coercive measures.

V.M. Harashchuk emphasizes this. He argues
that administrative supervision is aimed not
only at preventing unlawful actions, eliminating
the causes and conditions conducive to offences,
but also at the use of administrative coercive
measures, including administrative liability in

case of detection of violations of the general man-
datory rules (Harashchuk, 2002, p. 42).

In the opinion of the authors’ team, on the one
hand, administrative supervision of the police is
ameans of administrative influence, a type of police
enforcement activity, and, on the other hand,
ameans of ensuring the rule of law in police activi-
ties. Supervision ensures the protection of relevant
social relations and material assets, not only from
offences, but also from illegal acts and natural phe-
nomena. It is the primiar duty of the supervisors
to prevent, deter harmful effects, to detect the cir-
cumstances that may cause them and to take cer-
tain measures to eliminate the revealed deviations.
In other words, prevention, deterrence of harm are
in the first place, and the use of police measures
for general and individual prevention of offences
in the future is in the second place (Sokurenko,
2017, p. 327).

An analysis of the existing scientific views
on the concept and essence of administrative
supervision in general, and the National Police
of Ukraine in particular, reveals the inherent
elements of this type of prevention and the con-
ditions for its implementation.

The first element is precisely the purpose
of administrative supervision, that is, to ensure
compliance with legal provisions, to prevent
negative effects from non-compliance and to
detect circumstances conducive to violations.

The second element is the external form
of administrative supervision, that is, ways
and methods of implementation that ensure
compliance with the rule of law and prevent
the commission of offences (protection, regula-
tion, control, authorisation, etc.).

The third element is a procedural form
of administrative supervision that is clearly reg-
ulated by law to ensure its legality.

The fourth element is the result of admin-
istrative supervision, which is important for
assessing the adequacy of the ways and methods
used and the level of prevention of offences.

The fifth element is the prevention
of a deterioration in the level of legal awareness
and the lawful conduct of the entities under
supervision and the use, if necessary, of meas-
ures of procedural coercion.

4. Conclusions

Thus, administrative supervision can be defined
as prevention of the National Police of Ukraine,
that is, a universal trend in procedurally regulated
prevention of authorised units and police officials
in the forms established by the legislation, designed
to ensure a continuous influence on an indefinite
range of entities under administrative supervi-
sion in order to ensure an appropriate level of law
and order, resulting in an assessment of the lawful-
ness of their conduct and the prevention of possible
negative consequences.
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AI[MIHICTPATHPHPIﬁ HAIVIAZ SIK BUJL IPEBEHTHBHOI JIJIbHOCTI
HAIIIOHAJIBHOI ITOJIIIIT Y KPAIHU

Awnoranisi. Mema cmammi nosisirae 'y GoOpMyBaHHI TOHATTS aJIMiHICTPATUBHOTO HATJISILY SIK BULY
TIPeBEHTHBHOI JisibHOCTI HartionampHoi mositii Ykpainu Ta BUiJieHHi oro eJIeMeHTiB, 10 BU3HAYAIOTh
YMOBH ii peasrisartii.

Pesyavmamu. CrarTio TPHUCBSYEHO BU3HAUEHHIO HOHATTS Ta 3MICTY a/[MiHICTPaTMBHOTO HarJs-
ny HamionanpHoi momitiii YKpainu Sk TPeBeHTUBHOI MislIbHOCTI, BU/JIEHHIO HOTO eJIeMeHTiB. 3 MeTOIo
peastizallii MOCTABJIEHOrO 3aBAAHHS IIPOAHAJI30BaHO IyOJiKalii HAYKOBIB-aMiHICTPATUBICTIB, SIKi
IOCJIKYBAN OKpecieny mpobemy. [IpusisisieTbest yBara aHamisy HOPM YMHHUX 3aKOHOJABYMX AKTiB,
SIKi CTIPSIMOBAHI Ha PeTyJII0OBaHHS HATJISI0BOI AistibHOCTi Hartionamsroi moitii Yxpainu. 3a pedynbrara-
MU JOCTIKEHHST C(hOPMOBAHO TOHSATTS /[IMiHICTPATHBHOTO HATJIALY SIK BU/Y TIPEBEHTHBHOI JiSIIIbHOCTI
Hamionanbhoi mositii Ykpainu Ta BuzliJieHo HOTo eJleMeHTH, 10 BU3HAYAIOTh YMOBH ii pearisarii. Haro-
JIOTIEHO HA TOMY, 110 B afIMiHiCTPaTHBHOMY IIpaBi copMyBaBcs MiXi/l 10 PO3YMiHHS aIMiHICTPATUBHOTO
HATJISILY SIK OJIHOTO 3i CrIoco0iB 3abe3IeueHHst 3AKOHHOCTI I AUCIUIUIIHY Y cepi JePKaBHOTO yIPaBJIiH-
ns1. [IpoTe mepioueproBo mij aAMiHICTPATUBHUM HATJISZIOM PO3YMiBCS CIENialbHIIA BUJ TPABOOXOPOH-
HOI TiSITPHOCTI HU3KHU YITOBHOBAKEHUX OPTaHiB JIeP;KaBHOTO arlapaTy, KU MOJISTA€E Y 3/iICHeHH] crocTe-
PEKEHHS 32 BUKOHAHHSIM CIICIlia/IbHUX TIPABUJI | BUMOT, BCTAHOBJICHMX 3aKOHAMH, HODMATUBHUMM aKTaMU
yPSLY, BIIOMYMMHU aKTaMH, a TAKOK CAMMMH OpraHaMM, 1[0 3/iHCHIOTD 1ieil Harmd. Take po3yMiHHS
aIMiHICTPATUBHOTO HATJISITY MiIKPECTIOBAIO HOTO CHeI[iali30BaHiCTh SIK OJHI€] 3 TOMOBHUX (DYHKIIIH TTpa-
BOOXOPOHHUX OpraHiB. 3'ICOBaHO, IO /[MiHICTPATUBHUI HAIJISI MOXKHA XapaKTePU3yBaTU SK €JIEMEHT
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(iHCTUTYT) Iep:KaBHOTO MeXaHi3MY, 110 Ha/[ITEHUI CAMOCTiHHICTIO, aBTOHOMIETO, TIEBHOIO TIPABOBOIO (hOP-
MoI0, peastizyeTbes HarionanbHoro nositielo YKpainu K CHeriaabHo YIOBHOBaKEHIM HPABOOXOPOHHUM
OPraHoM, CIIPUSIE Peasli3allii aMiHICTPaTUBHO-IIPABOBUX HOPM, sIKi 3a6€31e4YI0Th TPOMAIChKUIT HOPSIOK,
Ta, SIK [TPABUJIO, MA€ HACJII/IKOM 3aCTOCYBAHHS 3aX0/1iB a/IMiHICTPATUBHOTO IIPUMYCY.

Bucnogxu. AnMiHicTpaTUBHII HATJIS SIK BI/I IPEBEHTUBHOI isisibHOCTI HarionaapHo1 moinii Ykpa-
iHY € YHiBEpCAJIbHIM HAIPSIMOM TIPOLIE/YPHO PErJIAMEHTOBAHOI HPO(DINIAKTUYHOI IislIBHOCTI YIOBHOBA-
JKEHUX TAPO3LIIB i TOcafoByX 0Ci6 TOJIIi y BCTAHOBJIEHNX 3aKOHOAABCTBOM (DOPMaX, IO MOKJMKAHUIT
3a0esneunty GeslepepBHUN BILUIMB Ha HeBM3HAUEHEe KOJIO IMiJHATMISAHUX Cy0'€KTIB aiMiHiCTPAaTUBHOIO
HATJISIY 3 METOK0 3a0€31eUeHH s HAIEKHOTO PIBHSI [IPABOTIOPSIIKY, PE3YJIBTATOM YO0T0 € OL[IHKA IPABOMIp-
HOCTI X MOBEIHKH Ta 3amobiral s MOKIMBAM HETaTHBHIM HACTTIIKAM.

KiiouoBi cioBa: aaminictparuBHuil Harjsia, Hamionanbia moJiiiist Ykpainu, MpeBeHTUBHA [isiiib-
HICTb, HATJISIZI0BA IS/IbHICTD, TPABOMIpPHA TIOBEIIHKA.
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FUEL AND ENERGY COMPLEX AS AN ACTOR
OF ADMINISTRATIVE JURISDICTION

Abstract. Purpose. The purpose of the article is to conduct a study of the fuel and energy complex
as a systemic subject of administrative jurisdiction, its individual differences from an individual subject.
Results. A study of the fuel and energy complex as a systemic subject of administrative jurisdiction and its
peculiarities from a single such subject was carried out. Its branches, systems and enterprises, which are
determined by the subjects of the administrative jurisdiction of the fuel and energy complex, have been
established. The administrative jurisdictional activity of its bodies and the specifics and shortcomings
of administrative responsibility for administrative offenses in the oil and gas sector are indicated.
It is emphasized that in general, the administrative jurisdiction of the system entity is carried out by
asignificant number of legislative and by-laws, which regulate the sphere of jurisdiction in various aspects
and in accordance with the specifics of its activity. Conclusions. It was concluded that the administrative
powers of the system formation of the subject of administrative jurisdiction are regulated by legal acts
of different legal force, including the Code of Ukraine on administrative offenses and separate legislative
acts, in various aspects and in accordance with the specifics of the activity. Each separate body of public
administration of the subject of administrative jurisdiction has both general powers and principles
of activity, as well as specific ones determined by its competence, as well as its own structure and specificity
of subordination. The peculiarities of exercising the powers of a subject of public administration, which
is a systemic entity, include first of all management activities, close functional connections and direct
interaction in achieving a general result, coordination of forms and directions of activity, its adjustment
depending on the circumstances of implementation. The activity of subjects of administrative
jurisdiction has both an administrative-jurisdictional and an administrative-non-jurisdictional character.
Administrative and jurisdictional powers are exercised according to the general principles of special laws
and norms of the Code of Ukraine on administrative offenses.

Key words: fuel and energy complex, administrative jurisdiction, oil and gas sphere, main pipeline
transport, administrative-jurisdictional proceedings.

1. Introduction

The actors of administrative jurisdiction are
state bodies and their officials, local self-gov-
ernment bodies, their internal structural units,
which perform administrative-jurisdictional
activity and have the appropriate powers
related to the decision of cases on administra-
tive violation and execution of administrative
proceeding. The administrative jurisdiction
of various public administrators has both com-
mon and specific features, which are determined
by the sector of activity, the purpose and tasks
assigned to the state authorities, responsible for
implementing them.

Mostly scientists study actors of administra-
tivejurisdictionsuchasthe court and the National
Police of Ukraine. Complex system formations,
such as agro-industrial complex and fuel-energy
complex (FEC), composed of bodies operating
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in one field, but have different objective, tasks,
functions are not under focus frequently. There-
fore, the above-mentioned problem is relevant.

The administrative and legal framework for
public policy on the fuel and energy complex is
considered by O.Yu. Tkachenko, administrative
liability for violations in this field is studied by
O.Ye. Kostrpbitska, the mechanisms for its public
regulation are studied by A.V. Treskov, adminis-
trative and legal principles of main pipeline trans-
port are considered by O.A. Onatskyi, crime in fuel
energy and ways of its prevention are under focus by
B.M. Holovkin, H.Yu. Darnopykh, I.O. Hrystych.
Much less attention is paid to the fuel and energy
complex as an actor of administrative jurisdiction.

The purpose of the article is to study the fuel
and energy complex as a system actor of admin-
istrative jurisdiction, some its differences from
the single actor.

© L. Shemetenko,,2022
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2. Actors of administrative jurisdiction
in the fuel and energy complex

The fuel and energy complex as
an actor of administrative jurisdiction is
a complex system entity. The researchers define
the fuel and energy sector in different ways:
as an intersectoral system of energy resources
reproduction, the main task of which is to ensure
the energy security of the country (Holovkin,
Darnopykh, Khrystych, 2013, p. 13); as a field
of social relations between economic entities,
whose activity is connected with exploration,
mining, refining, production, storage, transpor-
tation, transfer, distribution, trade, marketing
or sale, use of energy products (energy carriers)
(Tkachenko, 2016, p. 243); as a complex sec-
tor of the economy regulated by law and con-
sisting of structural interdependent parts such
as electric power, coal and oil, gas, which meet
(extract, produce and supply) public needs
of fuel and energy resources (Kostrubitska,
2010). In our opinion, differences in definitions
depend on the meaning, broad or narrow, in
which it is considered and what features scien-
tists consider to be the most significant.

The fuel and energy complex is divided into
branches, systems and enterprises:

1) Extraction: coal mining, oil extraction,
gas extraction, extraction of peat and shale, ura-
nium and other nuclear materials;

2) Conversion (refining): coal refining, oil
refining, gas refining, peat and shale refining;
electric power engineering, nuclear power engi-
neering boiler facilities, local energy sources;

3) Transportation and distribution: trans-
portation of coal, peat and shale, oil pipelines
and other ways of transportation of oil and oil
products, gas pipelines, transportation of gas
tanks, electric networks, including high-volt-
age power transmission lines and low-voltage
distribution power networks, steam and heat
pipelines, pipelines of local energy carriers, gas
cylinders;

4) Consumption and use: they are present in
all fields and at all levels of economy of the coun-
try; aimed at providing technological, sani-
tary-and-technical, and communal-household
needs. The energy consumption and use include
the industrial energy, transport energy, agricul-
ture energy, communal energy, etc. (Holovkin,
Darnopykh, Khrystych, 2013, p. 13).

Each of these sub-systems of the fuel
and energy complex has its structure and spec-
ificity of subordination, but they are closely
connected with each other vertically and hori-
zontally, endowed with certain competence
and powers, including the administrative liabil-
ity for offenses in the fuel and energy complex.

The actors of administrative jurisdic-
tion directly in the fuel and energy complex

are: the Ministry of Fuel and Energy, which
is the main body in the system of central
executive bodies to make public policy in
the power, nuclear, industrial and oil and gas
complexes; the State Agency on Energy Effi-
ciency and Energy Saving of Ukraine; State
Agency for Investments and National Projects
of Ukraine, State Nuclear Regulatory Inspec-
torate of Ukraine; National Energy and Utili-
ties Regulatory Commission (NEURC), State
Inspectorate for Energy Supervision of Ukraine,
their heads and officials, and other the executive
authorities of the FEC with the appropriate
administrative and jurisdictional powers.

For example, the NEURC establishes fines,
administrative penalties, and sanctions to offi-
cials for violations of the law in the form of:
1) caution and/or warning about the need to
eliminate violations; 2) imposition of a fine;
3) suspension of the license; 4) revocation
of the license (Law of Ukraine On the National
Energy and Utilities Regulatory Commission,
2016). Administrative activity of jurisdictional
actors of public policy in the fuel and energy
sector of Ukraine, for example, the NEURC:
1) is made at four stages within jurisdictional
proceedings according to the procedure;
2) results in a law-enforcement regulation (res-
olution on administrative penalty) (Tkachenko,
2016, p. 243).

Executive authorities, competence thereof
includes the administrative jurisdiction
of the fuel and energy complex, is a system
of interrelated and interacting public admin-
istration entities, responsible for coordination
and management of the activities of all subsys-
tems of the mentioned field. It should be noted
that the functioning of the fuel and energy
complex is specific because there is no organi-
sational unity of its sub-systems, in the present
conditions there is even more organisational
separation of parts of the fuel and energy com-
plex with formation of local economic units
(joint-stock companies) with participation
of state capital and capital of administra-
tive-production structures. However, the tech-
nological unity of production and consumption
of fuel and energy resources requires close infor-
mation links between different parts of the fuel
and energy sector, especially in the power indus-
try. A single system of operational management
unites all power-generating facilities regardless
of the level of management (power stations,
networks, systems, United Energy Systems
of the country) and forms of ownership (state,

joint-stock, collective, private) (Treskov,
2021, p. 25).
Administrative  jurisdictional  activity

of the bodies of the FEC is provided for in many
laws of Ukraine quite fully and thoroughly.
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However, the analysis of laws of Ukraine "On
natural monopolies”, "On the market of nat-
ural gas", "On oil and gas" of July 12, 2001,
"On pipeline transport”, "On licensing of types
of economic activity", "On use of nuclear energy
and radiation safety” of February 08, 1995, "On
heat supply” of June 02, 2005, etc.), regulating
the fuel and energy complex, shows shortcom-
ings of definition of administrative and juris-
dictional proceedings, which cannot but affect
the activity of administrative jurisdiction
actors.

Here are some examples. Article 51
of the Law of Ukraine "On oil and gas" estab-
lishes liability for violations of legislation reg-
ulating activities in the oil and gas sector. This
provision lists types of offenses, such as: vio-
lation of established safety standards, which
threatens the safe life of the population and oper-
ating personnel; violation of the guard rules
of the oil and gas industry facilities; acts of vio-
lence, which impede the performance of offi-
cial duties by operating personnel and officials
of the oil and gas industry facilities; violation
of the conditions and rules of activity stipulated
by the relevant special permit for the use of oil
and gas-bearing subsoils and the agreement on
the conditions for the use of oil and gas-bearing
subsoils; failure to comply with orders, expert
conclusions, prescriptions of bodies which exer-
cise state supervision and control over com-
pliance with the current legislation in the oil
and gas industry, as well as interference for per-
formance of official duties by representatives
of these bodies (Code of Ukraine on Adminis-
trative Offenses, 1984). However, it does not
specify persons that shall be responsible for such
violations.

It should be noted that the responsibility for
administrative violations in the fuel and energy
complex has its specificity, in particular, for
some violations of the legislation in the oil
and gas sector, administrative liability is absent.

In particular, for damage of devices
of accounting of oil, gas and products of their
refining, creation of interference in performance
of works connected with maintenance of objects
of oil and gas industry, violation of rules of pro-
tection of oil and gas industry facilities, violation
of established safety standards, which threats
safe life of population and operating personnel
(The Committee on Fuel and Energy Com-
plex, Nuclear Policy and Nuclear Safety recom-
mends that the Parliament support the proposed
changes to the Code of Ukraine on Administra-
tive Offenses regarding liability for violations
of legislation in the oil and gas sector, 2021).

3. Problems of regulatory mechanism
for administrative jurisdiction in the fuel
and energy complex
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Administrative and jurisdictional pro-
ceedings in respect of legal entities in
the field of main pipeline transport activity
are not regulated enough. The shortcomings
of the Law of Ukraine “On pipeline transport”
are the unspecified legal nature of the penalties
imposed on the enterprises of main pipeline
transport; the unregulated procedure for state
registration and inventory of main pipelines;
incoordination of management bodies in these
fields. In most cases, this is made in by-laws
and shattered, which leads to uncertainty
in a number of issues concerning the terms
of the prosecution, the procedure for appealing
decisions of the relevant bodies. In this con-
nection, E.A. Onatskyi considers it expedient
to develop and adopt a single procedure for
administrative and jurisdictional proceedings
in respect of legal actors, including legal entities
of main pipeline transport (Onatskyi, 2010).

Other legal regulations only specify
the right of authorised persons to apply admin-
istrative liability to economic entities for viola-
tions. For example, Section VI "Responsibility
for Violations of the Legislation in the field
of Heat Supply" of the General Conditions “On
Heat Supply" imposes penalties to be applied
by authorised persons to the economic actors
for violation. The guilty actions of economic
actors are established on ten points, such as
for violation of license terms or for production
of heat energy, supply of heat energy, parameters
of which do not correspond to the approved reg-
ulations on heat energy, terms of purchase-sale
agreement and others. Cases of fines for viola-
tions are considered by the central executive
body, which makes public policy on super-
vision (control) in the field of heat supply,
and the state regulatory bodies within their
competence and are transferred to the State
Budget of Ukraine (Law of Ukraine On Heat
Supply, 2005).

There are two administrative-jurisdic-
tional proceedings within activity of the FEC
bodies: application of administrative charges
to legal entities in accordance with the provi-
sions of the Code of Ukraine on Administrative
Offenses; application of administrative charges
to legal entities, which is not regulated by
the provisions of the CoAO.

Administrative offenses in the field of fuel
and energy resources use are established by
the CoAO. These are: Article 95 "Violation
of the rules and standards of nuclear and radi-
ation safety”, Article 98 "Consumption of fuel
and energy resources”, Article 101 "Violations
connected with the use of gas”, Article 101-1
"Non-compliance with requirements for efficient
use of fuel and energy resources”, Article 102
"Violations connected with inefficient opera-
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tion of fuel and energy-efficient equipment”,
Article 103 "Non-readiness for operation
of reserve fuel economy”, Article 103-2 "Dam-
age of gas pipelines during work". It should be
noted that the administrative liability of natu-
ral persons is established only by Article 103-2
of the CoAQO, other articles establish liability
in respect of officials (Article 95 of the CoAQO),
heads of enterprises, establishments, organi-
sations regardless of the forms of ownership
(Article 101-1 of the CoAO), heads, dep-
uty heads, chief engineers, chief power engi-
neers (main mechanics), heads of workshops,
heads of administrative and economic services
(Article 98 of the CoAQO) (Code of Ukraine on
Administrative Offenses, 1984). The common
features of the penalties are: application of pub-
lic coercion specifically to the offender, namely,
to the responsible officials; material; collected
once; carried out during the administrative pro-
ceedings.

The FEC is a complex system, and it is reg-
ulated by a large number of laws and by-laws, in
which the powers of the public administration
bodies covered by it are fully and comprehensively
established, but there are some shortcomings in
the definition of administrative jurisdiction.

In comparison with the single actor
of administrative jurisdiction, the FEC fuel
and energy complex as a system entity in
the appropriate complex has specific charac-
teristics. Comparative analysis of such pub-
lic administrators has shown that: in general
administrative jurisdiction of system-based for-
mation is carried out by a considerable number
of laws and by-laws, which regulate the juris-
diction in a diverse way and in accordance

with the specifics of its activity; if the admin-
istrative jurisdiction is carried out by a pub-
lic administrator composed of bodies, then
in this case each separate state authority has
both general powers and principles of activi-
ty, and specific ones, determined by its spe-
cific competence; the specificities of the exer-
cise of powers of such a public administrator
are direct interaction of public administration
bodies in the achievement of the general result,
coordination of forms and areas of activity, its
adjustment under the conditions of realisation.

4. Conclusions

Therefore, in general, the administrative
powers of the system actor of administrative
jurisdiction are regulated by legal regulations
of different legal forces, including the CAoO
and separate legislative acts, variously and in
accordance with the specifics of the activity.
Each separate public administration body
of the administrative jurisdiction actor has
both general powers and principles of activity,
and specific, conditioned by its competence, as
well as its structure and specific subordination.
The specificities of the exercise of powers by
a public administrator as a system entity are pri-
marily managerial activity, close functional rela-
tions, and direct interaction of public adminis-
tration bodies in the achievement of the general
result, coordination of forms and areas of activ-
ity, its adjustment under the conditions of real-
isation. The activity of actors of administrative
jurisdiction has both administrative-jurisdic-
tional and administrative and non-jurisdictional
character. General principles of special laws
and provisions of the CoAO govern administra-
tive and jurisdictional powers.
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IAJTMBHO-EHEPTETUYHUII KOMILIEKC )
SIK CYB’€KT AZIMIHICTPATUBHOT IOPHC/IUKILT

Anoranigs. Mema. Metoio ctarTi € 37iliCHEHHS JOCITiIKEHHS TTATHBHO-€HEPIeTUYHOTO KOMILIEK-
Cy SIK CHCTeMHOro cy6’ekTa afMiHiCTpaTUBHOI I0PUCAMKII, HOro oKpeMi BiAMIHHOCTI Bij 0AHOOCIGHOrO
cyO’exra. Pesynvmamu. 3ilicHEHO JOCTIKEHHS Ta/IUBHO-€HEPreTUYHOTO KOMILIEKCY SIK CHCTEMHOTO
cyb’ekTa agMiHiCTpaTUBHOI IOPUCAMKILI Ta Horo 0cobIMBOCTI Bil 0xHOOCIOHOTO Takoro cy6'exTa. Bera-
HOBJIEHO HOTO TaTy3i, CUCTEMH i TAMPUEMCTBRA, sIKi BU3HaueHi cy6’ €KTaMu aiMiHiCTPATHBHOT IOPUCANKIIT
MAJIMBHO-EHEPreTHYHOTO KOMILJIEKCY. 3a3HAYCHO aIMiHICTPATUBHY IOPUCAUKILIHY Mis/IBHICTH HOTO Opra-
HiB Ta cnenudiky i HeJOMIKY aIMiHiCTPATUBHOI Bi/IIIOBIJAILHOCTI 32 a/[MiHICTPATHBHI TIPABOIIOPYIIEHHS
B Hacrorazosiii chepi. Harosomeno, 1o 3arajsom aaMiHicTpaTHBHA IOPUCANKILS CHCTEMHOTO YTBOPEH-
HS1 3IIHCHIOETHCS 3HAUHOIO KiJIbKICTIO 3aKOHOJABYMX Ta MMi/[3AKOHHUX aKTiB, SIKi BPETYJIbOBYIOTh chepy
IOPUCIMKII PI3HOACTIEKTHO Ta BIAOBIAHO 110 crienudiku CBOET AisinbHOCTI. Buctosku. 3pobieHo BUCHO-
BOK, 10 aAMiHICTPATUBHI [TOBHOBAXKEHHS CUCTEMHOTO YTBOPEHHS Cy0'eKTa afMiHICTPATUBHOI IOPHCINK-
1l peryJoThcsl TIPABOBUMHU aKTaMHU Pi3HOI OpUAMYHOI cuiy, y Tomy uucii Kogekcom Ykpainu mpo
a/IMiHICTPATUBHI IPABONOPYLIEHHS Ta OKPEMUMHU 3aKOHO/IAaBYMMH aKTaMH, Pi3HOACIIEKTHO Ta Bi/IIOBIIHO
1o cnenudiku gisbrocti. Koxken okpemuii oprau my6uiuHoi aamidicTparii cy6’'ekra aaMiHiCTpaTHBHOL
IOPUCUKIIT Ma€ SIK 3arajibHi OBHOBAYKEHHS Ta 3aCaM JisIbHOCTI, TaK i crienudiyni, 3yMoBJIeHi HOro
KOMIIETEHIIIEI0, a TAKOK CBOIO CTPYKTYPY Ta Crienudiky manopsaakysants. 1o ocobammBocTei 3aiiicHeH st
HOBHOBaXKeHb cy6’ekTa myOmiuHOi aaMiHicTpallii, AKWii € CUCTEMHMM YTBOPEHHSM, BiIHECEMO HacamIle-
pell YIPaBJiHCHKY AiSUIbHICTD, TiCHI (DYHKI[IOHAIbHI 3B'13KK Ta OE3II0CEPEAHI0 B3AEMO/IIIO B TOCATHEHHI
3aTaJIbHOTO PE3YJILTaTy, Y3ToKeHHsT (POPM Ta HATIPSIMIB [isJIbHOCTI, il KOPEKTYBaHHs 3aJIe5KHO Bij obcTa-
BUH peasizaii. JlisibHiCTh cy0’€KTiB aMiHICTPATHBHOI IOPUCANKINI Ma€E K aJMiHiCTPATHBHO-I0PUCINK-
IIHHWIL, TaK i aIMiHICTPATUBHO-HEIOPUCIUKIIIHMIT XapakTep. AJIMiHICTPATUBHO-IOPUCVKIIIIHI TOBHO-
BaKEHH: 3/LIHICHIOIOTHCS 32 3aTa/IbHUMU 3aCa/[aMU CIIEIiaIbHUX 3aKOHIB Ta HopMamu Kozexcy Ykpainu
PO a/IMiHICTPATHBHI MTPABOIIOPYTIITEHHS.

KmouoBi cioBa: majvBHO-€HEPreTUYHUN KOMIIEKC, aIMiHICTPATUBHA IOPUCAMKILS, HAhTOra3oBa
cdepa, MaricTpasbHuUiA TPYOOIPOBIAHMIT TPAHCIIOPT, AAMIHICTPATUBHO-IOPUCANKIIIIHE TPOBAIKEHHS.
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WAYS OF IMPROVING ACTIONS TO ENSURE
ADMINISTRATIVE AND LEGAL STATUS
OF THE GUARD POLICE IN UKRAINE

Abstract. Purpose. The aim of the article is to identify ways of improving actions to ensure
the implementation of the administrative and legal status of the Guard Police in Ukraine. Results.
In order to improve the staffing of the Guard Police, it has been proposed to: — develop new techniques
and technologies for the training of Guard Police officers; — reform the system of remuneration for this
category of employees, in particular, with regard to the increase in nominal and real wages; — review the content
and topics of training sessions for the Guard Police, in particular with a greater emphasis on practical rather
than theoretical training; — ensure a continuous exchange of experience between Guard Police officers
and other structural units of the National Police of Ukraine; — focus on psychological training of employees.
Conclusions. It is concluded that a managerial decision is the basis for the activities of any agency. The quality
and effectiveness of managerial decisions directly affect the further activities of the Guard Police, the speed
and rapidness of response to socio-economic and political changes in the State, etc. We are convinced that
the key to improving managerial decisions is the continuous training of the National Police leadership in general
and the Guard Police in particular. In our opinion, this is achieved through the exchange of experience with
the leading countries of the world, the introduction of the latest management technologies into the activities
of the Guard Police, etc. Thus, to date, actions to ensure the implementation of the administrative and legal
status of the Guard Police in Ukraine need to be comprehensively improved, which seems possible only as
a result of the legislator’s comprehensive action in the above-mentioned areas. We argue that all this will
improve the practical implementation of the Guard Police’s powers, increase the level of public confidence in
it, and then increase its competitiveness in the market of paid services in the field of guard of various entities.

Key words: Guard Police, logistics, human rights and freedoms.

1. Introduction of the person (Vitruk, 1985, p. 39). Undoubt-

In order to implement the administrative
and legal status of the Guard Police in Ukraine,
it is not enough to create high-quality legisla-
tion; we believe that it is important to review
actions to ensure this status, in particular its
organisational and managerial aspects. In this
context, it is necessary to mention the per-
spective of V.I. Liakhovych, who in his study
of the features of organisational and legal support
for the implementation of the administrative
and legal status of a civil servant, underlines that
legal guarantees, which, in the opinion of schol-
ars, should include the entire system of legal
provisions in force in the State and the legal
means, provided by them, aimed at specifying
rights and duties, the procedure for their real-
isation, protection, etc., are of the most crucial
importance for the realisation of the legal status

© A. Shkliarenko, 2022

edly, the legal status of the person and the spec-
ification of his/her rights and duties should be
regarded as an important guarantee of the exer-
cise of that status. Nevertheless, such consoli-
dation alone is not enough. In this regard, we
advocate the perspective that rights and duties
in legislation are a necessary but far from suffi-
cient condition for the determination of the real
status of the person. Experience has shown
that without well-functioning guarantees
of the rights and freedoms, proclaimed even
by the Basic Law, may be a legal fiction (Nami-
asenko, 2009, p. 73).

As for the very concept of the implemen-
tation of the administrative and legal status
of the Guard Police in Ukraine, the literature
review reveals that implementation is an action
implying that something is realis, that is,
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exercised, done, applied practically (Shem-
shuchenko, 2007, p. 1018). According to
M.V. Puchkova, the direct realisation of human
rights and freedoms is an activity of both
the holder of rights and authorised state bodies,
local self-government bodies, enterprises, insti-
tutions and organisations, their officials, other
individuals responsible for certain acts in this
area (Puchkova, 1987, p. 13).

2. Specificities of the administrative
and legal status of the Guard Police

The implementation of the administrative
and legal status of the Guard Police requires
the full use of its powers by this agency
with a view to achieving the ultimate goal
of their activities. Therefore, the full exercise
ofthecorrespondinglegalstatusrequires“ensuring”.
In general, “ensuring”, according to A.N. Arzam-
askin, is a process that guarantees the effective-
ness of the tasks aimed at achieving a certain
goal (Arzamaskin, 2016, p. 49).

Therefore, the improvement of actions to
ensure the implementation of the adminis-
trative and legal status of the Guard Police in
Ukraine, in addition to legal factors, should
include the revision of other aspects. Rely-
ing on the analysis of the existing scientific
positions, as well as the provisions of the leg-
islation in force, we believe that improvement
of the actions to ensure the implementation
of the status of the Guard Police requires to:

1) Review the information support for
the Guard Police. Information as a substance
and energy is the basis of an environment
(universe). Any system organised in a certain
way contains information. The more complex
the organisation of the system, the more infor-
mation is accumulated in the system. Physical
models of substance and energy created by man
and transferred by man. However, information
as such existed long before the modern humans
appeared (Zakharova, Filipova, 2013).

Considering the concept of “information”
as a system-wide phenomenon of public rela-
tions, T.V. Subina emphasises the following two
aspects: 1) the epistemological aspect: informa-
tion is considered as information, as a qualitative
meaning of the content of the message (seman-
tic, qualitative aspect of information). It follows
that information is data about reality based on
thinking and conclusions of people or solving
problems by means endowed with “intellectual”
abilities. In the 1960s, directly this issue was
dealt with by employees of the All-Union Insti-
tute of Scientific and Technical Information,
who for the first time in the country published
a monograph entitled “Basics of Scientific
Information”, where they analysed the world
and personal experience; and 2) the ontologi-
cal aspect: information is considered for many

88

meanings of the communication channel band-
width measure (certainty and ordering (inten-
sity) of the message stream in data transmis-
sion networks, called “traffic’) and message
ordering (organisation of the process of coding/
decoding and transmission/reception of infor-
mation). Information in this aspect is regarded
as an ordered substance that can be described
mathematically. An ordering system is any
algorithmic system with an objectively defined
algorithm that can be recognised. This is not
about the epistemological (meaningful) aspect
of information, but about the possibility of its
undistorted transformation-coding for process-
ing in automated systems and moving along
communication lines (Marushchak, 2006, p. 8).

Interesting is the scientific perspective
of N.V. Kushakova, who, relying on the review
of a number of scientific perspectives, came
to the conclusion that information is a cer-
tain amount of new knowledge over a certain
period of time; in this case, the human brain
acts in the same way as the device of reception/
transfer of this knowledge, that is, an analogue
of the modem, the function of which is encod-
ing/decoding of information. The effectiveness
of the reception or transfer of information by
the brain is characterised primary by its band-
width and "novelty" of the knowledge obtained.
Moreover, the “new” knowledge is the ones
that change our previous ideas about objects
and their ratios. Of course, this formalised
approach to information is no longer new (Kus-
hakova, 2003, p. 15).

With regard to the concept of “informa-
tion support”, many approaches to its inter-
pretation exist in the scientific literature.
Relying on the review and critical assessment
of the developed scientific perspectives on
the definition of the concept of “information
support”, Yu.A. Korniev formulates the most
important characteristics of this scientific cat-
egory: 1) Information support is a functional
complex that provides an organic interaction
of technical means, methods and technologies
of work with information; 2) Information sup-
port is a set of information resources, tools,
methods and technologies, contributing to
the effective management process; 3) Informa-
tion support is a tool that generates information
that consists of important data and prevents
managers from being distracted by redundant
and cumbersome information; 4) Information
support is a continuous process of continuous
availability of data collection, search, grouping,
analysis, storage and dissemination among law
enforcement officials; 5) Information support
is a tool to provide information on the state
of affairs in and functioning of certain objects
of management; 6) Information support isaman-
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agerial technology, as it reflects information on
the state of the managed object and is the basis
for managerial decision-making; 7) Information
support is a specific type of professional activ-
ity, because it takes into account the informa-
tion needs of different actors; 8) Information
support is an integral part of the management
system and process, expressing the relation-
ship at the inter-subjective level (Kornieiev,
2008, p. 21).

Information support for the Guard Police’s
activities is a multidimensional phenomenon,
which is the accumulation and processing
of a certain amount of information that is impor-
tant for the Guard Police’s activities, in particu-
lar in the development and adoption of optimal,
quality and effective managerial decisions that
directly affect the activities of this agency. Thus,
the proper implementation of its administrative
and legal status is ensured.

It should be noted that today it is quite
difficult to assess the state of information sup-
port for the Guard Police positively, which is
mainly due to the legislative failure to regulate
this issue. Consequently, the following are some
of the ways to improve the information support
for the Guard Police:

— Inadequacy of the procedure for interac-
tion of the various entities, in particular with
regard to the sharing of information available to
them. In order to address this problem, it is most
appropriate to develop a separate by-law reg-
ulating the procedural aspects of the exchange
of information;

— The approach to the scientific and meth-
odological support for the Guard Police should
be reviewed;

— An enabling environment is also required
for the effective functioning of the information
recording system, ensuring adequate control
over its completeness, probability, relevance
and security;

— The issue of staffing of information pro-
viders should be reconsidered.

2) The next problem, which should be
addressed in the framework of improving actions
to ensure the implementation of the adminis-
trative and legal status of the Guard Police in
Ukraine, is the issue of staffing of the Guard
Police. According to N.P. Matiukhin, the staff-
ing is a specific, repetitive activity carried out
in the process of law enforcement management,
the content of which is to provide the bodies
and units with the necessary, qualified peo-
ple, who meet certain requirements, as well as
relevant information about it, the introduc-
tion of scientific-based methods, selection,
placement, training, education, stimulation
of personnel, the legal regulatory mechanism for
the service and provision of legal protection to

personnel of law enforcement bodies of Ukraine
(Matiukhina, 1999, p. 308).

According to O.V. Tkachenko, the essence
of the staffing in the State is the activities
of actors authorised to implement the per-
sonnel policy of the State in order to ensure
the functioning of the State administration
of social, technical, biological entities, carried
out in the context of a market economy, tak-
ing into account the democratic foundations
of building our State, with priority given to
ensuring the rights, freedoms and legitimate
interests of the person, by staffing the organ-
isational structures of the system of public
administration with appropriate professional
and qualified personnel, motivating them for
effective work, organising their effective use,
professional and social development, achiev-
ing a rational staff mobility as well as social
protection (Tkachenko, 2014, p. 27). In turn,
V.I. Felyk, relying on the analysis of a number
of scientific perspectives on the interpretation
of the category outlined above, writes that
the staffing in public administration is charac-
terised by a number of features, such as: 1) It is
a continuous dynamic process, with a heteroge-
neous structure; 2) It is ongoing, from training
(period before appointment) to dismissal with
further pension or transfer (post-employment);
3) The main period of the staffing begins after
appointment; it is carried out by personnel
services of the appropriate management struc-
ture; 4) Its organisation at a specific enterprise,
institution, organisation is regulated by legis-
lation, subordinate legal regulations, as well as
local acts; 5) The purpose of staffing is to staff
an enterprise, institution or organisation with
qualified personnel, constant work with person-
nel, including promotion, retraining, mainte-
nance of service or work discipline, etc. There-
fore, V.I. Felyk generalises that the staffing is
an integral part of the management process, as it
isincluded in the management structure, and its
state has a direct impact on the effectiveness
of management (Felyk, 2017, pp. 248—249).

According to A. Bardadym, the main compo-
nents of the staffing are intellectual, qualification,
professional, personnel, technological and organ-
isational ones. The organisational component
of the staffing of the enterprise includes a high
organisation and culture of work, implying clarity,
rhythm, coordination of labour efforts and high
satisfaction of employees with their work. The
organisational component of the staffing in many
factors determines the effectiveness of the work
team as a system in general and each employee in
particular, which is connected with the effective
use of human resources (Bardadym, 2010, p. 71).

Therefore, we can confidently say that
the staffing is undoubtedly one of the most
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important aspects of the functioning of any
department, because the better personnel is
trained, the more effective the implementa-
tion of the authority of the entire agency. The
training of police officers is organised in accord-
ance with the requirements of the legisla-
tion of Ukraine, as well as the Regulations on
the organisation of professional training of mem-
bers of the ranks and superiors of the internal
affairs bodies of Ukraine (hereinafter referred
to as the Regulations) approved by Order 50
of the Ministry of Internal Affairs of Ukraine
of January 26, 2016, Regulations on the organ-
isation of initial professional training of police-
men first recruited in the police, approved by
Order 105 of the Ministry of Internal Affairs
of Ukraine of February 16, 2016, Unified sys-
tem of professional training of Guard Police
officers, approved by Order 109 of the Guard
Police Department of July 29, 2016. The main
objectives of the in-service training are: to raise
the level of knowledge, skills, and competencies
of the police officers in order to ensure their
ability to perform the tasks of protecting human
rights and freedoms, counteracting crime, main-
taining public order and security; the study
of the legal regulations governing the activities
of the National Police of Ukraine; improvement
of police management skills by the management
of police bodies (institutions, establishments).
Approximate forms of in-service training are:
in-service group training; a training meeting,
that is, a form of in-service training of police
officers, which involves improving their profes-
sional readiness to perform their duties, con-
ducted on the basis of a training centre or insti-
tution (establishment); independent training
(carried out throughout the service of a police
officer with a view to continuously, systemati-
cally enriching and enhancing the knowledge,
skills and abilities required for successful per-
formance of duties) (Security training services
(training of Guard Police officers), 2020).

It should be noted that in accordance with
the Instruction “On the Organisation of Service
Activities of the Guard Police during the Imple-
mentation of Physical Protection Measures”
of August 14, 2017, in order to improve the pro-
fessional level and ensure the professional devel-
opment of the personnel of the militarised guard
units at their places of work, training (voca-
tional training) should be organised in accord-
ance with the following programme: members
of the militarised guard forces who carry out
guard actions for the use of firearms — 80 hours
per year, without the use of firearms — 40 hours
per year. The purpose of the organisation of pro-
fessional training of members of the militarised
guard units is to raise the professional level, raise
the level of knowledge, skills, abilities and profes-
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sional qualities to ensure their ability to perform
tasks related to the protection of human rights
and freedoms, countering crime, maintaining
public order and security; the study of legislative
and legal regulations governing the activities
of NPU and the Guard Police, standards, organ-
isational requirements for the protection of facil-
ities and the operation of checkpoints and video
surveillance posts, service instructions establish-
ing the procedure for the guard of the facility,
the access and admission of persons to material
and other values, tactical and technical charac-
teristics and rules for the use of security and fire
alarm, communication means, other technical
security means, a system of warning signs, rules
on the use of firearms, special personal protec-
tion equipment and active defence, observance
of the procedure for administrative detention,
personal search, search and seizure of belongings
and documents, processing of files on persons
who have committed administrative offences,
occupational safety, environmental and fire
safety standards, first aid procedures (Order
of the Ministry of Internal Affairs of Ukraine On
the organisation of official activities of the Guard
Police to ensure the physical protection of facil-
ities, 2017).

However, despite the fact that the legis-
lator has to date paid quite a lot of attention
to the training of the police in general,
and the Guard Police in particular, in this area
many problems remain to be reviewed. In order
to improve the staffing of the Guard Police, we
propose to:

— Develop new techniques and technologies
for the training of Guard Police officers;

— Reform the system of remuneration for
this category of employees, in particular, with
regard to the increase in nominal and real wages;

— Review the content and topics of training
sessions for the Guard Police, in particular with
a greater emphasis on practical rather than the-
oretical training;

— Ensure a continuous exchange
of experience between Guard Police officers
and other structural units of the National Police
of Ukraine;

—  Focus on
of employees.

3. Some aspects to improve logistics
and the quality and effectiveness of manage-
rial decision-making

3) Another aspect to which we will give
attention is the improvement of the logistics
of the Guard Police. In this context, it should
be emphasised that the problem of logistics is
one of the most relevant in the activities of any
agency in the current socio-economic con-
ditions. In the most general sense, “material
and technical support” is a set of social relations,
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governed by legal regulations or contracts on
logistics, necessary for a timely and uninter-
rupted production, processing and sales cycle,
as well as for economic, social and other tasks
to meet certain needs (Korniienko, 2003, p. 56).

It should be noted that a number of agencies,
namely, the Department of Logistics and, which
is the only de facto central logistics support unit
of the Ministry of Internal Affairs, the Financial
and Accounting Department; the Department
of Economic Affairs; capital and investment
management. The activities of these structural
units shall be organised in accordance with
the current legislation of Ukraine, Decrees
of the President of Ukraine and Resolutions
of the Cabinet of Ministers of Ukraine, instruc-
tions of the Ministry of Economic Development
and Trade of Ukraine, the Ministry of Finance
of Ukraine, orders of the Ministry of Internal
Affairs of Ukraine, regulations on departments,
as well as on independent services of the National
Police of Ukraine, responsible for providing
the police with certain types of special equip-
ment, equipment and materials (Honchar, 2017).

In our opinion, today the logistics
of the National Police in general, and the Guard
Police in particular should be improved. We
believe that such areas should be:

— First, the modernisation of the techni-
cal equipment of the Guard Police, because it
directly depends on the speed of the response
of these units to emergencies, and as a result
and the effectiveness of the performance of their
functions;

— Second, the provision of technics
and equipment by the State to the Guard Police
units requires significant improvements;

— Third, expanding the customer base
of the Guard Police.

4) Finally, we will focus on improving
the quality and efficiency of managerial deci-

sion-making. A managerial decision is primar-
ily a mental-will act of the manager’s choice
of a particular type of management behaviour.
The author notes that the solution formulates
the objectives and tasks facing the objects
of management, the measure of their author-
ised behaviour, what resources are needed for
the realisation of objectives and tasks (Dra-
ganov, 1998, p.78). In thisregard, the managerial
decision can be considered as the core content
of the management process and an important
tool for a systematic approach to the managed
object.

4. Conclusions

To sum up, a managerial decision is
the basis for the activities of any agency. The
quality and effectiveness of managerial deci-
sions directly affect the further activities
of the Guard Police, the speed and rapidness
of response to socio-economic and political
changes in the State, etc. We are convinced that
the key to improving managerial decisions is
the continuous training of the National Police
leadership in general and the Guard Police
in particular. In our opinion, this is achieved
through the exchange of experience with
the leading countries of the world, the introduc-
tion of the latest management technologies into
the activities of the Guard Police, etc.

Thus, to date, actions to ensure the imple-
mentation of the administrative and legal sta-
tus of the Guard Police in Ukraine need to be
comprehensively improved, which seems pos-
sible only as a result of the legislator’s compre-
hensive action in the above-mentioned areas.
We argue that all this will improve the prac-
tical implementation of the Guard Police’s
powers, increase the level of public confidence
in it, and then increase its competitiveness in
the market of paid services in the field of guard
of various entities.
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HIIAXY BAOCKOHAJIEHHA 3AXO/1IB 3ABE3ITEYEHH 1 PEAJII3AIII
AIMIHICTPATUBHO-IIPABOBOT'O CTATYCY ITOJHIII OXOPOHU
B YKPAIHI

Amnortauisi. Mema. Metoro cTaTTi € BU3HAYEHHS MIJISIXiB BOCKOHAIEHHSI 3aX0/1iB 3a0e3edeHHsl peasi-
3aIril aIMiHICTPaTHBHO-TIPABOBOTO CTATYCY TOJIIlii OXOPOHU B YKpaiHi. Pesyavmamu. B pamkax BIOCKO-
HaJIeHHS! KaJIPOBOTO 3a0e3IeYeHHs! isJIbHOCTI MO OXOPOHH 3aIIPOIIOHOBAHO: PO3POOJISITI HOBI TEXHi-
KM Ta TEXHOJIOTii MpodeciiiHOI MiATOTOBKY MPAIiBHUKIB MOJIiIlii 0XOPOHU; Pe)OPMYBATH CUCTEMY OILTATH
npaili Takoi KaTeropii c/ry:KG0BIIiB, 30KpeMa B YaCTHHI [iABULIEHHS] HOMIHABHOI Ta peajbHOI 3apo6iTHOI
IIaTH; HeOOXiIHO MEPErIHyTH 3MICT Ta TEMATUKY 3aHATH i3 TpodeciiiHol mAroTOBKM moiiii 0X0poHH,
30KpeMa POOHUTH OLIBIIMI aKIEHT He Ha TEOPETUYHMIA, a Ha MPaKTHYHUIN GiK IMArOTOBKH; 3a6e3MeunTH
nocTiiiHuit 0OMiH AOCBIIOM MikK MpalliBHMKAMHK TOJIIi OXOPOHHU Ta IHITMMU CTPYKTYPHUMH IHiAPO3IiIa-
mu HariosasnbHol nosiigii Ypaiuu; OLibln cyTTeBa yBara Ma€ Oy Ty mpHjliieHa IICUXOIOTTYHil iAroToBI
cay60BIIiB. Bucnosxu. 3pobieHo BIUCHOBOK, 10 YIPaBJIiHChKE PIllIEHHS — Iie OCHOBA IS iSLTBHOCTI
Gyab-skoro BiomcrBa. Came Bil SIKOCTI Ta e(heKTUBHOCTI YIIPABJIIHCHKHUX PillleHb HAIPSIMY 3aJIeKUTh
MOJIA/IbIIA JISITTBbHICTH TOJIIlii OXOPOHU, MIBU/KICTH Ta OTIEPATUBHICTDh pearyBaHHs Ha COIIalbHO-€KOHO-
MiuHi Ta IO THYHI 3MiHU B lep:kaBi Tomo. [lepexonari, 1mo kro4oBuM (hakToOpoM Ha IIJISIXY TOKPAIIEHHS
VTIPaBJIIHCHKUX PillleHb € TOCTiiHA mpodeciiiHa miaroToBKa KepiBHUITBA Harmomiirii 3aramom Ta moitii
0X0poHu 30KpeMa. 1le, Ha Hallly [yMKY, 10CATAEThCS MIJIIXOM 0OMIHY JIOCBIZIOM 3 MPOBIHUME KpaiHAMU
CBITY, 3aTIPOBA/)KEHHSIM HOBITHIX YIIPABIiHCHKUX TEXHOJIOTIH Y MisLTbHICTB TOJiITii 0Xoponu Tomo. Tak, Ha
CBOTO/IHI 3aX0/11 3a0e31eYeHHs peatisallii aAMiHiCTPATUBHO-IIPABOBOIO CTATYCY TOJIllil 0XOpPOHU B YKpa-
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SPECIFICITIES OF CRIME CONTROL
UNDER CRIMINAL LAW IN UKRAINE
DURING THE PERIOD

OF THE NEW ECONOMIC POLICY

Abstract. The purpose of the article is to characterise the specificities of crime control under
criminal law in Ukraine during period of the New Economic Policy.

Results. Tt is established that crime control in Ukraine during the 1920s related to the imposition of the law-
making and law-enforcement practice of the Russian Federation on the conquered Ukrainian territories. The
Soviet legal system in Ukraine was based on Bolshevik ideologemes, which formed the basis of relevant draft laws.
Their content was significantly affected by the large-scale use of violence against political opponents that took
place in the internal Russian governorates, first of all, turning into a fierce civil confrontation. It is underlined
that in the realities of the creation and development of the Soviet country, crime control under criminal law was
complicated by the formation of a system in which, in the context of the general spread of extra-legal influence,
alayer was formed to be above the law. The authoritarianism of the leadership in the Bolshevik party, supported by
the subordination of ordinary members to the leadership, in the context of intra-party struggle, was transformed
into clannishness based on personal loyalty. Moreover, the recognition of certain rules of conduct under party
discipline was “compensated” by privileges derived from membership in party structures and determined by
a place in the party hierarchy. This led to the formation of groups of individuals whose criminal prosecution
became virtually impossible without the decision of party bodies. In turn, this state of affairs created a social
demand for party membership as a means of realising their own ambitions and ensuring their career development.

Conclusions. 1t is concluded that crime control in Ukraine during the 1920s was determined by
legislative changes resulting from the transition from the adoption of judicial decisions on the basis
of the so-called revolutionary legal consciousness to proceedings under the principle of revolutionary
legality and was connected with the formation and development of the Soviet legal order, which was
influenced by the events of the First World War and the Ukrainian Revolution of 1917—-1921.

Key words: control, crime, legal system, Bolsheviks, draft laws.

1. Introduction

The penetration of the Bolshevik politi-
cal regime, exported from Russia, into the ter-
ritory of Ukraine was accompanied not only
by the fact of military expansion, but also
by the establishment of strict military con-
trol over the overwhelming part of ethnic
Ukrainian lands. Having started the hybrid
war in Ukraine, which in Soviet historiogra-
phy necessarily called “civil war”, according
to the study of the modern domestic historian
of the rebel movement V. Shcherbatiuk, armed
detachments of the Bolshevik troops captured
Ukrainian cities and villages one by one with-
out much resistance (Shcherbatiuk, 2012).
According to the modern historian of Ukrain-
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ian law P. Zakharchenko, “initiating an openly
conquering war with Ukraine, the military units
of the Bolshevik Russia overthrew the legiti-
mate authority of the Ukrainian Central Rada,
eliminated the roots of the national statehood
in the form of the Ukrainian People’s Repub-
lic”. The researcher argues, “Ignoring the provi-
sions of the 11T Hague Convention of 1907 that
the declaration of war did not make the hosti-
lities legal, in these territories they established
a puppet government, fully integrated into
the system of political power of the aggressor
state” (Zakharchenko, 2013).

In the newly Soviet state called “Ukrain-
ian SSR”, there was a gap in the legal field that
was filled by the unification of the legislation
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of Soviet Russia and Ukraine, because since
1919, they were noticeably drifting towards
unification, and in December 1922 became two
of the four constituent entities of the new federal
state, the Union of Soviet Socialist Republics.
A few years before, a formalised economic union
between Russia and Ukraine directly encouraged
the first wave of codification work in the Ukrai-
nian SSR. It was caused above all by an objec-
tive need to regulate the legal forms of new social
relations, for which commodity-monetary rela-
tions and free trade were the basic. In histori-
cal literature, this period has come to be called
aNew Economic Policy, or NEP.

Issues that are important both in theoretical
and practical aspects forunderstanding the crime
control process were raised in the works by
O. Bandurka, Y. Helfand, L. Davydenko,
A. Dolhova, A. Zakaliuk, A. Zelenskyi, O. Lyt-
vak, P. Mykhailenko, and V. Popovych. The
role and importance of the scientific heritage
of Ukrainian and foreign scientists, their pro-
posals and recommendations on the organisa-
tion of effective crime prevention are of high
value, but it should be noted that the problem
of historical and legal analysis of crime control
under criminal law in Ukraine in 1922-1960
has not yet been under a comprehensive study.

Consequently, the purpose of the article is
to characterise the specificities of crime control
under criminal law in Ukraine during period
of the New Economic Policy.

2. Legal framework for crime control
under criminal law

The need for the codification of legislation
in the Ukrainian SSR was, among other things,
dictated by the need to summarise the experi-
ence of its establishment in the previous period
and, accordingly, the systematisation of legal
provisions with a view to eliminating the indi-
vidual contradictions and gaps identified in
the legislation (Terliuk, 2007, p. 674).

The researcher of the first Soviet codification
in Ukraine I. Usenko divides this process into
two conditional periods: the first and second half
of the 1920s (Usenko, 1989). Codification in
Ukraine was based on the principle of the unity
of Soviet legislation. Its main method was
the reception of the legislation of the RSFSR,
and later, the legislation of the Union (Ivanov,
2007, p. 447).

Work on the harmonisation of legisla-
tion began in late 1921. Just a few years later,
a number of branch codes were created, which
by the late 1920s symbolised the comple-
tion of the systematisation of Soviet legisla-
tion. In 1922, in addition to the Regulations
on the Judiciary, the Civil and Land Codes,
the Labour Code and the National Education
Code, the Criminal Code and the Criminal Pro-

cedure Code were adopted as the basis for com-
bating crime in Ukraine in general and for crime
control in particular.

Crime control in Ukraine during period
of the New Economic Policy was determined by
changes in legislation, resulting from the tran-
sition from the adoption of judicial decisions
on the basis of the so-called revolutionary legal
consciousness to proceedings under the princi-
ple of revolutionary legality and connected with
the formation and development of the Soviet
legal order, which was significantly influenced
by the events of the First World Revolution
of 1917-1921, as well as the idea of the forma-
tive development of human society.

The ideological basis for the forma-
tion of the so-called red law was worked out
after the October coup and the overthrow
of the Interim Government with the aim
of expediting the dismantling of the former
state and legal system and the strengthening
of the authoritarian hierarchy of Bolshevik
rule with the expansion of the territory under
its control. In modern times, it has gradually
become axiomatic the scientific perspective
of the history of the State and law of Ukraine
that from the very beginning of the formation
of Soviet Ukraine it was actually an integral
part of the entire Soviet (Russian) complex,
was not a local ethnocultural, but brought from
outside, reduced autonomous statehood within
the “other” totalitarian statehood and legal sys-
tem (Terliuk, 2007, p. 52).

Crime control in Ukraine during the 1920s
was related to the imposition of the law-making
and law-enforcement practice of the Russian
Federation on the conquered Ukrainian terri-
tories. The Soviet legal system in Ukraine was
based on Bolshevik ideologemes, which formed
the basis of relevant draft laws. Their content
was significantly affected by the large-scale use
of violence against political opponents that took
place in the internal Russian governorates, first
of all, turning into a fierce civil confrontation.

The events of 1917-1921 on the territory
of the former Russian Empire, including in
Ukraine, once again showed that terror was
and is a mandatory element of civil confron-
tation as such (Polyakov, 1923, p. 177). Previ-
ously, the system of hetman rule was a domestic
model of authoritarianism, an example of gov-
ernance of the state under extreme conditions.
Along with this, red and white terror became
powerful levers of success in the confrontation.
Repressive actions were carried out not only by
the military, but also by civilian authorities for
the proliferation of hostage shootings, public
executions and torture, as well as the transfer
of military units (especially the Red Army) to
“self-sufficiency”, which resulted in outright
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looting of the civilian population, treated
as the defeated enemy. Moreover, the scope
of robbery was often limited only to the capac-
ity of transport (Central State Archive of Pub-
lic Associations of Ukraine, 1917). The robbery
of peasants was made a state policy by the Bol-
sheviks, which provoked a reaction. The great-
est activity of peasant armed groups took place
in the summer of 1921, when 470 protests were
registered (Mikheieva, 2003, p. 48).

The spread of the anti-Bolshevik insurgency
in Ukraine due to the peasants’ discontent
with the surplus appropriation and the prohi-
bition of trade took extreme forms and could
not be overcome exclusively by repressive
methods. The opposition to the anti-Bolshe-
vik insurgency demanded an amnesty for some
of the rebels and the formation of economic
relations in which the spread of criminal acts
related to violence against the person and large-
scale armed actions, would give way to mutu-
ally advantageous cooperation for economic
entities in a balanced state fiscal policy. That is
why the surplus appropriation was replaced by
the tax, and those who stopped rebelling until
mid-April 1921 were granted amnesty, subject
to surrender of weapons and the obligation
not to participate in armed demonstrations
(Zakharchenko et al., 2000).

The institution of defendants, which
had become widespread in Ukraine thanks
to the practice of the Russian-Bolshevik
occupation forces, was totally unacceptable
under international humanitarian law. Under
the Hague Convention of 1907, to which Tsa-
rist Russia also subscribed, it was prohibited
to punish persons for acts they had not com-
mitted in the occupied territory. Neverthe-
less, the Bolshevik occupiers defiantly ignored
the provisions of international law. Suffice it
to cite the text of the instruction to all five-
house supervisors, piatykhatnyk, ta and ten-
house supervisors, desiatykhatnyk, on the fight
against crime, guided by the Podolsk provin-
cial revolutionary committee in the beginning
of 1922 to all township executive committees.
It indicates the need to divide all villages into
districts and appoint a person for every five or
ten houses, responsible for “close monitoring
the occurrence of the deserter in his district”
(Central State Archive of Public Associations
of Ukraine, 1917). Indifferent defendants were
instructed to be punished with harsher penal-
ties than the deserter by a court martial.

Evidently, crime control under criminal
law took the Jesuit forms, according to which
the defendants, appointed by voluntarist
method from the “Kurkul counter-revolution-
ary elements” (Central State Archive of Public
Associations of Ukraine, 1917), were liable for
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acts to which they could not a priori oppose
and had no possibility of influencing their com-
mission. The flywheel, launched by the Russian
Bolsheviks, conducting military mobilisation
mainly by repressive methods, intimidation,
bribing a local rural people with promises
of high wages, sought ways to split peasant
environment, which had been unified.

However, the confrontation with the peas-
ants continued until the end of 1922, when in
Olexandrivsk, Chyhyryn and Cherkasy coun-
ties of the Kiev province, about a hundred rebel
detachments, hiding in caves and underground
passages, resisted. In the reports of the Extraor-
dinary Committee of the People’s Commis-
sariat for Internal Affairs and other repressive
structures rebels were recognised as criminals,
but with the obligatory adjective “political”.
The motivation for the activities of the lat-
ter included revenge for the extreme brutality
of law enforcement officials and military units
towards them and their relatives. In such cir-
cumstances, the behaviour of military person-
nel and workers of law enforcement bodies, etc.
required significant changes in order to counter
the transformation of these groups of persons
into a destructive element that contributed to
increased conflict in society.

Therefore, in the early 1920s, there was
a need to review the whole range of crime con-
trol under criminal law in Ukraine. In fact,
changes in crime control under criminal law
during the 1920s were due to the inability to
build and regulate social relations, relying pri-
marily on State coercion and the strengthening
of extra-legal measures. However, the imple-
mentation of the New Economic Policy as
the most important means of preserving the Bol-
shevik power required the reform of relations
between the authorities and society on the legal
basis. The main source of criminal law during
this period was the so-called revolutionary legal
consciousness, which in fact implied the domi-
nation of the principle of expediency over
the principle of legality. This approach defined
the acts or omissions that were considered
criminal. In this context, the theory of social
functions of law has also led to a trend to reject
a specific part of the Penal Code. It was believed
that judges, guided by revolutionary legal aware-
ness and the principle of expediency, would be
able to try cases solely on the basis of the general
part of the Criminal Code. However, the reality
rendered such an approach impractical.

3. Areas of the development of the legal
regulatory framework for crime control under
criminal law

The transition of the Soviet republics to
the New Economic Policy in 1921 had a signifi-
cant impact on the development of legislation
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that defined the nature of crime control under
criminal law. It was addressed as a regulator
of public relations after the temporary pre-
valence of armed force and means of extreme
repression. The end of the national liberation
struggle for Ukrainian statehood and the tran-
sition to the New Economic Policy required all
state authorities to implement the foundations
of Soviet legitimacy.

That is why the revolutionary conscious-
ness was gradually replaced by the principle
of revolutionary legality, which provided for
the establishment of a regime of law and order
(supposed — S. S.), regardless of the will or habits
of representatives of the state power or citizens.
This should contribute to overcoming the conse-
quences of the famine of 1921, which, according
to some Ukrainian researchers, as in 1932-1933,
was an artificially provoked phenomenon against
the Ukrainians. According to the Ukrainian
researcher P. Zakharchenko, the destruction
of the Ukrainian people was carried out according
to an identical scenario, analogous methods, as in
1932-1933, except for the 1917-1921 wide par-
ticipation of the armed forces, units of the Soviet
Russia, which, hiding behind the “civil war”,
commanded in the Ukrainian village (Zakharch-
enko et al., 2000, p. 145).

The view of the Soviet historiography on
the New Economic Policy as a transition period
from capitalism to socialism does not stand
up to any criticism even for purely formal rea-
sons: the New Economic Policy replaced not
capitalism, but “military communism”. The
facts prove that in 1918—1920, the Bolshevik
party made the well-planned policy, but it had
encountered irreparable difficulties and had
therefore been forced to terminate it. The ter-
mination of the old policy was accompanied by
a chaotic retreat, during which a policy, called
new, crystallised gradually over several years
(Lytvyn, 2011, p. 159). The same randomness
was observed in the formation and justification
of measures aimed at the organisation of crime
control. According to Harvard University
professor R. Pipes, although it is believed that
“military communism” was improvisation,
and the New Economic Policy was a planned
step, in fact everything was the other way
around (Pipes, 1997, p. 466). It was the threat
of the so-called Kurkul banditry escalating into
a war against the multi-million peasants that
forced V. Lenin to stop the social and economic
transformations envisaged by the programme
of the Russian Communist Party (Bolsheviks)
approved in 1919 (Lytvyn, 2011, p. 162).

The manner of the crime control orga-
nisation in the years of the Soviet Union was
largely determined by perceptions of the nature
of legal provisions and the role of law in buil-

ding socialism while maintaining the domi-
nant position of the Bolshevik party, which was
considered primarily to express class interests.
Furthermore, criminological studies aimed
at determining the nature of the spread of crime
and the characteristics of the offender’s perso-
nality were of importance.

In this context, the concept of crime as
such and the various aspects of crime control
were developed. Law-making was aimed at pro-
tecting the regime and expanding its sphere
of influence in the world arena. Attempts were
made to examine the identity of the perpetra-
tor and the characteristics of the various types
of crime, identifying the reasons for their spread
in certain circumstances over a certain terri-
tory. The first steps in the study of the offend-
er’s identity were taken by the Petrograd
Criminological Cabinet, established in 1917
at the initiative of the Petrograd Council. The
Cabinet of Criminal Anthropology and Foren-
sic Psychological Expertise was established in
1922 in Saratov. The study of the perpetrators
was based on a criminal diagnostic card that
included sociological, psychological, physical
and medical data (Dremin, 2009, p. 23).

During the 1920s, different concepts
of understanding and interpretation of the law
coexisted in the common line of Marxist-Len-
inist approaches to the state and law. The
dominant concept of the new “revolutionary,
proletarian right”, which significantly influ-
enced the organisation of crime control, was
its interpretation as a means of implementing
the dictatorship of the proletariat, express-
ing the interests of workers and their protec-
tion. Advocates of this concept were the first
Soviet People’s Commissar of justice P. Stuchka
and People’s Commissar of justice of the USSR
D. Kurskyi, who introduced it into the prac-
tice of Soviet justice. For example, P. Stuchka
considered it necessary to protect the law by
the authorities of the dominant class. D. Kur-
skyi advocated the opinion that law in the con-
ditions of the dictatorship of the proletariat is
an expression of its interests (Kurskiy, 1958).
At the same time, Deputy People’s Commis-
sar of Justice Ye. Pashukanis deduced law from
the relations of exchange of commodity owners,
considering it the primary cell of the legal mat-
ter, legal life of the legal relationship. From his
perspective, interpretation of law is a legal nega-
tion, a legal nihilism. On the basis of psycholo-
gical theory of law, M. Reiner argues that each
class, according to its position in society and its
psyche, creates its real and effective intuitive
class law, and the disappearance of classes inevi-
tably leads to the extinction of law.

However, in the realities of the creation
and development of the Soviet country, crime
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control under criminal law was complicated
by the formation of a system in which, in
the context of the general spread of extra-le-
gal influence, a layer was formed to be above
the law. The authoritarianism of the leadership
in the Bolshevik party, supported by the sub-
ordination of ordinary members to the leader-
ship, in the context of intra-party struggle, was
transformed into clannishness based on per-
sonal loyalty. Moreover, the recognition of cer-
tain rules of conduct under party discipline
was “compensated” by privileges derived from
membership in party structures and deter-
mined by a place in the party hierarchy. This
led to the formation of groups of individuals
whose criminal prosecution became virtually
impossible without the decision of party bod-
ies. In turn, this state of affairs created a social
demand for party membership as a means
of realising their own ambitions and ensuring
their career development. The need to widen
the ranks of the party in order to strengthen its
influence and the corresponding social demand
for promotion on the social ladder formed in

the party structures contributed to the trans-
formation of the Bolshevik party into a hier-
archical structure, where the leadership (party
nomenclature) was gradually placed above law
to a greater or lesser extent. The main meas-
ure of “professional suitability” in the party
was personal loyalty, readiness to carry out
any instructions “along with the party line”,
thoughtlessly implementing the decisions
of the supreme party leadership, the feasi-
bility of which was determined by the place
of the individual in the party hierarchy.

4. Conclusions

Therefore, crime control in Ukraine during
the 1920s was determined by legislative changes
resulting from the transition from the adoption
of judicial decisions on the basis of the so-called
revolutionary legal consciousness to pro-
ceedings under the principle of revolutionary
legality and was connected with the formation
and development of the Soviet legal order,
which was influenced by the events of the First
World War and the Ukrainian Revolution
of 1917-1921.
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OCOBJINBOCTI KPUMIHAJIbHO-IIPABOBOT'O KOHTPO.IIO .
3A 3JIOYNMHHICTIO B YKPAIHI B IIEPIO/I HOBOI EKOHOMIYHOI
IHOJITURN

AHotauis. Memoto cmammi € XxapakTepuCTHKA 0COBJIMBOCTEN KPHUMiHATIBHO-ITPABOBOTO KOHTP-
0JTIO 32 3JIOYMHHICTIO B YKpaiHi B mepioq HoBoi ekoHOMIUHOI MO THKA.

Pesyavmamu. 3's1coBaHO, 1110 KOHTPOJIb 32 3JIOUMHHICTIO B YKpaiHi BIpogoB:x 1920-x pp. oB’s13yBaBcs
3 HaCa/UKEHHSAM Ha 3aBOHOBAHMX YKPAIHCHKUX TEPUTOPISAX IPABOTBOPYOI Ta IPABO3ACTOCOBHOI TPAKTUKN
Pociiicbkoi Depeparii. Pagsincbka npaBoBa cucteMa B YKpaiHi IpyHTyBajacsi Ha BUPOOJIEHUX GiibIno-
BUKAMHU i/le0JioreMax, sIKi JISATJIM B OCHOBY BiJITIOBIZIHUX 3aKOHOMPOEKTIB. Ha iX 3MicT cyTTEBO BIJIMBA-
JI0 MacITabHe 3aCTOCYBAHHS HACHJIBCTBA CTOCOBHO MOJITUYHUX OIMIOHEHTIB, [0 MAJIO MiCI[e HACAMIIEPE]]
y BHYTPILIHIX POCICHKUX TYOEpHIsIX, IePeTBOPUBLIKCH HA 3alleKJIe TPOMajITHChKe IpOTUCTOsIHHS, Haro-
JIOIIIEHO HA TOMY, 1[0 B PeasIisix CTBOPEHHS I PO3BUTKY PaTHCHKOI KPaiHU KPUMiHATbHO-ITPABOBUI KOHTP-
0JIb 32 3JI0YMHHICTIO YCKJIQHIOBABCs (DOPMYBAHHAM CUCTEMH, 32 SKOi B yMOBaX 3araJibHOTO IONMINPEHHS
03aIIPABOBOTO BIUIMBY YTBOPIOBABCS MPOMIAPOK, IKKIT OYB MOCTABJIEHUH Hajl 3aKOHOM. ABTOPUTAPHICTH
KepiBHUIITBA B OiIbIIOBUIIbKIi TapTii 3 OepTAM Ha MiAKOPEHHS PAAOBUX YJIEHIB KEPIBHUITBY B YMOBAX
BHYTPITHBOMAPTIiHOT 60pOTHOM TpaHChOPMyBaIacs y KJIaHOBICTh Ha OCHOBI ocobucTol Biamarnocti. [Tpu
I[bOMY BU3HAHHS MEeBHUX NMPABNJ MOBEIHKY B MeKaX MapTiHOI JUCITUTIIHA «KOMIICHCYBAJIOCS» TIPUBI-
JIesIMH, 1110 BUILTMBAJIH 13 UJIEHCTBA B MAPTIHHUX CTPYKTYpax i BU3HaUaIuCs MiclieM y IapTiliHiil iepapxii.
Ile mpuBOAIO 10 OPMYBAHHS TPy OCI6, MPUTATHEHHS SIKMX 10 KPUMiHAJTbHOI Bi/[ITOBI A IbHOCTI cTaBa-
JIO TIPAKTUYHO HEMOKJIMBUM (€3 BiAMOBIAHOTO pillleHHs MapTiiiHux opraHis. CBOEW 4eprow Takuii cran
(hopMyBaB COI[iaIbHUIT TTOMKUT Ha YIEHCTBO B MapTii AK 3aci6 peasisaiii BiaacHux aMOilliil i 3abe3nedeHs
Kap €pPHOTO 3pOCTaHHI.

Bucnoexu. 3po6aeHO BUCHOBOK, IO KOHTPOJb 3a 3J0YMHHICTIO B YKpaini Bupomosx 1920-x pp.
BU3HAYABCS 3MiHAMM 3aKOHO/IABCTBA, 3yMOBJIEHHMH T1€PEXO0JIOM BiJl YXBaJIeHHs CYJOBUX PillleHb HA OCHO-
Bi TaK 3BaHOi PEBOJIIOIIITHOT TIPABOCBIZIOMOCTI /10 CYZIOUMHCTBA 32 TIPHHITUTIOM PEBOJIIOIHHOT 3aKOHHOCTI,
Ta MOB'13yBaBCst 3 POPMYBAHHSIM i PO3BUTKOM PAITHCHKOTO ITPABOPO3YMIHHSI, HA SIKE YMHUJIH BILIUB TIOIi1
[Tepmioi cBiToBOI BiftHu Ta Ykpaincbkoi peostortii 1917-1921 pp.
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DEFINITION OF THE CONCEPT
“ORGANISED CRIME”:
A CRIMINOLOGICAL ASPECT

Abstract. The purpose of the article is to analyse domestic and foreign approaches to the definition
of the concept “organised crime” as a criminological category and the study of the essence of this socio-legal
phenomenon. In order to achieve the purpose, the following task has been set: to review various scientific
and criminological approaches to understanding organised crime, to identify the most successful of them
and to propose the author’s perspective on the concept, which successfully combines both criminological
and criminal-legal aspects.

Results. The article defines the concept of organised crime, in particular the criminological aspect
of such a definition. The article establishes that an effective response to organised crime is directly related
to the development and formation of an optimal definition of this social and legal phenomenon, which
would simultaneously consider both criminal-legal aspects and criminological ones. The author reveals
different scientific and criminological approaches to the definition of “organised crime”. The article
underlines that organised crime is a complex phenomenon of public life with many levels and complex
structure. This phenomenon has arisen against the background of the desire of part of society to change,
necessarily in an illegal, criminal way, the legal order in the interests of personal enrichment, obtaining
maximum profit and actual authority over a certain region or sphere of life.

Conclusions. To sum up, organised crime is a stable, independent, hierarchical organisation
of criminal environment, characterised by a clear structure, coordinated criminal actions, criminally
liable as provided by legal regulations, long-term goals and the aim to gain permanent significant profits,
turning their own trading into “illegal entrepreneurship” and significant risks for the state well-being due
to the symbiotic connection of criminal networks with corrupt officials. Organised crime in the current
Ukrainian reality is becoming extremely widespread, resulting in an insufficient understanding of this
social and legal phenomenon. Given its significant threat to the democratic principles of life in the State,
it is required to take a more detailed approach to organised crime, and to disclose its essence, considering
the criminological aspects.

Key words: organised crime, criminal organisations, corruption, illicit enterprise, money laundering,
criminology.

1. Introduction

It is well known that organised crime is
an extremely negative phenomenon, which has
arisen in the course of the evolution of social
relations and due to a purposeful destructive
influence on the whole complex of State insti-
tutions, it has gradually become one of the most
acute and serious problems of mankind in
the 21* century. Despite the common stamps
and clichés that shape the image of organised
crime as a diverse group of repeat offenders with
a criminal past and a maximally antisocial way
of life, the latter are increasingly represented
by the so-called “white collar workers”, closely
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connected with political and business circles.
Such migration from a purely criminal field to
a formally legal one, allowed big businessmen
and officials to actively use criminal schemes as
a certain leverage to achieve their own goals.
Ukraine also suffers greatly from the destruc-
tive pressures of organised crime, because people
feel cheated for years ahead as a result of total
mutual responsibility and the inequitable dis-
tribution of resources. Moreover, in domestic
realities, organised crime is characterised by
a high differentiation. For example, O.Yu. Busol
argues that organised crime in the capital mainly
concerns construction and real estate, in Dnipro
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or Donetsk, focuses on clan wars with a high pro-
portion of contract killings and blackmail, while
Odessa, criminal history of which dates back to
ancient times, is still “well” known for smug-
gling, prostitution, illegal trafficking of drugs and
weapons (Busol, 2019, pp. 60—61). In this regard,
it seems logical that the Head of the National
Police of Ukraine, in his report on the results
of the agency’s work in 2019, identified the fight
against organised crime as a priority for 2020.

As of today, most domestic criminologists
argue that an effective response to organised
crime is directly related to the development
and formation of an optimal definition of this
social and legal phenomenon, which would
simultaneously consider both criminal-legal
aspects and criminological ones. However,
despite a sufficient number of relevant studies,
including serious monographic works, it seems
difficult to provide an exhaustive interpretation
of the definition of “organised crime”.

To a large extent, this situation has been
affected by a number of gaps specific to Ukra-
inian criminology. For example, N.Ye. Miniailo
notes that the term under study is actively used
without proper methodological substantiation
of its essence (Miniailo, 2015, p. 75). Moreover,
we should not ignore the general problem of Ukra-
inian legal doctrine, which manifests itself in
the systemic trend to excessive vagueness of the ter-
minological apparatus when legal language turns
into a certain cipher for secret communication.

Given that the effectiveness of response
to organised crime is directly dependent on
an understanding of the content of the phrase,
the relevance of this work does not require addi-
tional arguments.

The study of organised crime was studied
in the works by scientists, such as: O.M. Ban-
durko, Ye.M. Blazhivskyi, V.D. Hvozdetskyi,
V.V. Holina, .M. Danshyn, O.M. Dzhuzha,
AL Dolhov, VM. Dromin, O.M. Lytvynov,
N.Ye. Miniailo, S.V. Morozenko, V.V. Remskyi,
M.I. Havroniuk, I.S. Yakovets, and others.

The purpose of the article is to analyse
domestic and foreign approaches to the defini-
tion of the concept “organised crime” as a crimi-
nological category, and the study of the essence
of this socio-legal phenomenon. In order to
achieve this purpose, the following task has
been set: to review various scientific and crimi-
nological approaches to understanding organ-
ised crime, to identify the most successful
of them and to propose the author’s perspective
on the concept, which successfully combines
both criminological and criminal-legal aspects.

2. The content of the concept “organised
crime”

Modern scientific literature abounds with
definitions of “organised crime”, numbering more

than four dozen unique approaches. At the same
time, the keynote of all opinions in this regard
is the mandatory caution of the extreme threat
of organised crime to the democratic founda-
tions and constitutional order of the state. For
example, Doctor of Law, Professor .M. Danshyn
proposes to consider organised crime as a stable
association of criminal environment, characteri-
sed by a structured, focused on long-term crimi-
nal activity aimed at gaining stable, substantial
profits and posing significant risks to public wel-
fare through the symbiotic relationship of crimi-
nal networks with corrupt officials (Holina,
2009, p. 239). In addition, the author argues that
organised crime is an autonomous phenomenon,
outside the scope of group or repeat crime known
to criminal law. Similarly, the Russian researcher
AL Alekseev argues, noting that the systematisa-
tion of the commission of criminal acts, stability,
coherence, hierarchy and clarity in the distribu-
tion of responsibilities among members of a crimi-
nal group enable to regard organised crime as
a qualified form of complicity of criminal organi-
sations (groups), distinguishing it from com-
mon group crime where crime is a committed
by several perpetrators without prior agree-
ment or prior arrangement (Alekseev, 2005,
pp. 189-190). Evidently, somewhat different
opinions on the comparison of organised
and group crime exist. For example, O.0. Kvasha
believes that organised crime is a form of group
crime with a number of specific features (Kvasha,
1999, p. 9). However, such conclusions look a cer-
tain artificial narrowing of the essence of organised
crime as a social and legal phenomenon and charac-
terise the feature of “being organised” on the part
of technical and managerial functionality, which is
inherent in any group with a role distribution.

It also seems somewhat erroneous to
equate organised crime with the criminal acti-
vities of organised criminal groups, such as
gangs, networks of robbers or representatives
of classic and notorious racketeering. According
to V.D. Hvozdetskyi, the latter reproduce
a specific degree of organisation of the crimi-
nal world, while organised crime is the highest
form of implementation of criminal practices,
covering not only the criminal component
of social life, but also the political, economic
and official. Using corruption as a driving
force and “energy catalyst”, organised crime
penetrates deeply into the state apparatus,
the institutions of civil society and, pursuing
an exclusively self-serving goal, forms a stable,
hierarchical antisocial phenomenon with a firm
foundation of perverse values (Hvozdetskyi,
1997, pp. 12—16). In other words, organised
crime is the tip of the iceberg under the condi-
tional name “crime” (the highest degree of this
generic concept).
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Furthermore, relying on the analysis
of the domestic criminological vector of think-
ing on this topic, such as the works by P.O. Mel-
nyk, it should be noted that a significant feature
of organised crime is the possibility of reverse
criminalisation. It is implied that a certain
social community, which has been originally
formed without a criminal purpose, for a number
of reasons, resorts to collective criminal activity
and demonstrates the violation of traditional
channels of criminalisation in the usual pattern,
in the form of the evolution of successive crim-
inal acts to the formation of a criminal organi-
sation, which manifests itself in the algorithm:
social organisation — criminal actions of indi-
viduals (with the subsequent transformation
into an organised crime) (Melnyk, 2018, p. 70).
Eloquent examples can be a hypothetical situ-
ation where an organised criminal group, com-
posed of a notary, a specialist of the Department
of the Ministry of Justice of Ukraine and several
other citizens will commit actions on appro-
priation of social benefits of pensioners from
the temporarily occupied territories or a situa-
tion where the leadership of a state enterprise in
collusion with private entities (persons) imple-
ments theft of state wealth (gas, oil or amber).
In both cases, the original non-criminal social
institution, through the criminal actions of indi-
viduals, becomes an organised criminal society
has all the characteristics of organised crime.

Going back to the definition of the term
“organised crime”, proposed in worksby .M. Dan-
shyn, it should be noted that it is objectively
imperfect. The main criticism of the proposed
definition is no comment on the mandatory
existence of an appropriate article of the Cri-
minal Code of Ukraine for any manifestation
of criminal activity. Given that the criminologi-
cal aspects of organised crime are closely related
to criminal legal ones, ignoring one of them may
lead to errors in understanding the very content
of the phenomenon.

Therefore, the interpretation of organised
crime as a phenomenon of public life with many
levels and complex structure, which has arisen
against the background of the desire of part
of society to change, necessarily in an illegal,
criminal way, the legal order in the interests
of personal enrichment, obtaining maximum
profit and actual authority over a certain region
orsphere of life (Zakaliuk, 2007, p. 184). In gene-
ral, organised crime is characterised by
a combination of members of the criminal world
with shadow economic structures, leaders
taking on managerial and ideological functions,
as well as a high level of secrecy.

According to O.M. Dzhuzha, organised
crime is a complex of criminal acts, systemi-
cally connected with each other and committed

102

by participants of strong, hierarchical criminal
structures, coordinating their activities in order
to maximise the profits from their trading in
the area or territory controlled by such entities
(Dzhuzha, 2006, p. 165).

It should be noted that despite the real
threat to the national security of Ukraine from
the activities of organised crime and its objective
existence, during the lively discussions around
the interpretation of the concept of “organised
crime”, more and more doubts about the appro-
priateness of the very term arise. Some research-
ers argue that there are a number of strong
grounds for refusing to use the phrase “organi-
sed crime”. First, organised crime as a social
construct is hardly perceptible (it obviously
exists, but is mostly in an amorphous state);
second, disorganised crime cannot exist at all,
because the feature of organisation is inherent
in any system (social, biological, economic, etc.)
by default; third, in modern realities, the activi-
ties of criminal structures are so closely con-
nected with public and private institutions
that it is quite difficult to determine exactly
where “organised crime” ends and “social reali-
ty” begins (Ortynskyi, 2004, p. 146). However,
in the author’s opinion, to consider organised
crime as an ordinary, routine concept is a dead
end, since the statistical data and practical
activities of law enforcement bodies clearly
demonstrate the existence of coordinated crimi-
nal activity in Ukrainian life, which is constantly
improving, rapidly adapting to changes, dissemi-
nating its criminal influence on various spheres
of life and is gradually being legalised, under-
mining the foundations of national security.

3. Criminological characteristics of organi-
sed crime

The Nobel laureate J.M. Buchanan’s per-
spective that organised crime could even be
useful in a certain proportion is a rather spe-
cific understanding of organised crime. This
seemingly seditious opinion was explained by
the scholar in terms of the economic analysis
of crimes. The fact of the matter is that the pro-
duction monopoly is axiomatically considered
as a constraint on the efficiency of the mar-
ket of goods and services due to the reduction
of supply. At the same time, this applies more
to essential and important goods. With regard
to negative products, the monopoly of their
production can have positive consequences, as
output (supply) is reduced. Therefore, organi-
sed crime, as a criminal monopoly, can reduce
the number of individual criminal manifesta-
tions, ensuring a constant level of criminality in
society. Organised crime is inevitably linked to
a tough criminal discipline, minimising various
types of gang feuds, which, under certain condi-
tions, meets in the public interest. In addition,
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in a sense, organised crime protects the trade
interests of citizens, resolves social conflicts
and provides for the accumulation of primary
capital (subsequently legalised, invested in
business, that is, in fully legal enterprises)
taking over some public functions (Buchanan,
1999). However, the opposite effect is also
possible, when organised crime implies solely
criminal  activities, which  demonstrates
the flaws of the researcher’s opinions.

By the way, the consideration of organised
crime as a kind of trading or a certain business
is not so rare for domestic criminology. It is not
uncommon for organised crime to be seen as
a form of risky entrepreneurship that adapts as
much as possible to legal social institutions. In
general, this approach is logical, because repre-
sentatives of organised crime commit not only
criminal acts, but also other actions designed
to ensure the smooth functioning of a criminal
organisation, such as the establishment of legal
firms, business. Moreover, criminal groups have
a large number of schemes for the investment
of criminal proceeds in the legal sphere, which
enable to form an image of good and respectable
entrepreneurs (Shatov, 2019, p. 150). Therefore,
the criminological characteristic of modern organi-
sed crime such as formality manifests itself in
the existence of commercial structures in crimi-
nal networks. Now, the leaders of organised crimi-
nal groups have up to a dozen law firms, using
their rights and smoothly entering the inter-
national arena. With this in mind, both crimi-
nal and non-criminal elements can be found in
organised crime (Khristyuk, 2010, p. 109).

Organisation should be recognised as another
strong criminological feature of organised crime.
S.0. Yefremov, in his reflections, goes even further,
calling criminal organisation the priority, deter-
minant and almost the only feature that allows
to group individual criminal acts into a certain
aggregate. Organisation is one of the criteria that
demarcates the activities of organised criminal
groups from situational groups that resort to
criminal activity by prior conspiracy (Yefremov,
2003, pp. 59-60). However, on the other hand,
the characteristic of organisation is inherent
in other types of crime, reflecting a high level
of organisational and managerial level within
the criminal group. For example, it is difficult to
deny that some degree of organisation is involved
in economic or professional crime. This does not
automatically enable to classify the manifesta-
tions of such criminal acts as global organised
crime. Therefore, N.Ye. Miniailo underlines that
along with the characteristic of organisation for
organised crime, it is necessary to have corrup-
tion connections and selfish motives. In this con-
text, it is fundamentally important that the cor-
ruption link should be permanent (i. e., corrupt

officials are in constant contact with the criminal
world) and not limited to individual acts of bri-
bery (Miniailo, 2016, p. 163). To give a fuller pic-
ture of organised crime, the following features
should be added: high level of latency, top-down
hierarchy, existence of certain rules of conduct,
application of intelligence techniques, large-scale
money management, recruitment of new mem-
bers of criminal groups, establishment of control
over banking activities, money laundering and,
finally, creation of the “light” image in the infor-
mation field, usually through the mass media.

Upon the works by foreign criminologists
regarding the definition of the term “orga-
nised crime”, it should be noted that the dom-
inant perspective is a consolidated one, that
is, organised crime is equated with business,
illegal entrepreneurship. O.Yu. Shostko writes
that American criminology considers organised
crime as a network of complex criminal struc-
tures similar to those of large corporations that
exist under their own laws, seek total control
at the regional or national level and control
entire spheres of social life, trying to maximise
profits through a number of criminal operations
(Shostko, 2006, p. 183). Some American scien-
tists even suggest replacing the term “organised
crime” with the term (“illicit enterprise”). This
proposal is explained by the fact that criminal
organisations, in fact, work in the same way as
legal holdings, ensuring the demand of the popu-
lation for illegal, prohibited goods, using ana-
logous organisational models. The American
perspective is supported by the Dutch crimi-
nologists, who point out that the concept
of “organised crime” is not conceptually defined,
and therefore it is more appropriate to use
a “criminal enterprise”. Similar suggestions are
found in the scientific and law enforcement field
in the UK and Germany.

It should be noted that, in foreign law applica-
tion, each case of criminal activity is determined
to be organised crime individually by the rele-
vant law enforcement authorities. For example,
in Poland the final classification of the act is
entrusted to the court, while the “criminal asso-
ciation” is considered from two perspectives:
general criminal and economic.

4. Conclusions

To sum up, in the author’s opinion, the most
logical definition of the concept of “organised
crime”, which simultaneously consider both
criminological and criminal-legal aspects is as
follows: organised crime is a stable, indepen-
dent, hierarchical organisation of criminal envi-
ronment, characterised by a clear structure,
coordinated criminal actions, criminally liable
as provided by legal regulations, long-term goals
and the aim to gain permanent significant pro-
fits, turning their own trading into “illegal
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entrepreneurship” and significant risks for
the state well-being due to the symbiotic connec-
tion of criminal networks with corrupt officials.
In conclusion, it should be noted that
theconcept “organised crime” inthe current Ukra-
inian reality is becoming extremely widespread,

resulting in an insufficient understanding of this
social and legal phenomenon. Given its signifi-
cant threat to the democratic principles of life in
the State, it is required to take a more detailed
approach to organised crime, and to disclose its
essence, considering the criminological aspects.
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BU3HAYEHHA ITIOHATTA «OPTAHISOBAHA 3JI0OYNHHICTDb»:
KPUMIHOJIOTTYHUIT ACIIEKT

AHoranis. Memorwo cmammi € IeTanbHUil aHAJI3 BITYM3HIHUX Ta iHO3EMHMX IIXO/IB 70 BU3HA-
YeHHST TIOHSATTSI «OPTaHi30BaHa 3JI0UYMHHICTbY SK KPIMIHOJOTIYHOI KaTeropil Ta AOCTi/PKeHHST CYyTHOCTI
I[bOTO COIIAMBHO-TIPABOBOTO (heHOMEHY. 3aIs IOCATHEHHS [OCTABJIEHOI METH HEOOXIHO BUKOHATH TaKi
3aBAHH: 3IIICHUTH OTJISIL Pi3HUX HAYKOBO-KPUMiHOJIOTIYHUX TTIXO/IB /0 PO3YMiHHS OpPraHi3oBaHOi
3JIOYMHHOCTI, BABHAYUTH HAUOIIbII BAAJI 3 HUX Ta 3allPOIIOHYBATH aBTOPChKE GaueHHsI 1[OrO TEpPMiHa,
sIKe BAAJIO TIOEAHYBaI0 61 B o001 AK KPUMIHOIOTIYHI, TaK i KPUMiHAIBHO-IIPABOBI aCTIEKTH.

Pesyavmamu. CrarTio IPUCBAYEHO BU3HAYEHHIO MOHATTS «OpraHi3oBaHa 3JI04MHHICTb», 30KpeMa
HOTO KPUMIHOJIOTIYHOMY acHeKTy. ¥ CTaTTi BCTAHOBJIEHO, IO e(eKTHBHA MTPOTH/IS OPraHi30BaHiil 370-
YHHHOCTI [IPSIMO TI0B’s13aHa 3 PO3p00JIeHHSIM i (POPMYBAHHSM ONTUMAIBHOIO BU3HAYEHHS IIbOTO COILialib-
HO-NIPABOBOTO SIBUIIA, SIKE OJIHOYACHO BPAXOBYBAJIO OM SIK KPUMIHAIBHO-IIPABOBI, TaK i Ge31ocepesiHbo
KPUMIiHOJIOTIYHI acreKTH. ABTOPOM PO3KPUBAIOTHCS Pi3HI HAYKOBO-KPUMIHOJIOTIUHI MiJIXO/AM /10 BU3HA-
YeHHs HOHSTTSI «OpraHi3oBaHa 3JIOUMHHICTb». ¥ CTATTI TaKOX 3BEPTAEThCS yBara Ha Te, 110 OpraHi3oBaHa
3JIOYMHHICTD SIBJIsIE 00010 CKJIAMHMI (PeHOMEH CYCITIBHOTO KUTTsI 3 GaraTbMa PIBHSIMHU Ta CKJIAHOIO
cTpykTypoio. lleit heHOMeH BUHUK Ha TJTi TParHeHb YaCTUHU COI[iyMY 3MiHUTH TIPABOBY BIOPSIKOBAHICTD
(TIprYOMY HEOAMIHHO B HE3aKOHHUH, KPUMiHAIBHO KapaHWii croci6) B iHTepecax 0CoOMCTOro 36arayeH s,
OTPUMaHHS MAaKCUMAJIbHOI HAKMBHY Ta (PaKTUYHOI BJIaJM HaJl TIEBHUM PErioHOM YM c(HepoIo KUTTSL.

Bucnosxu. YHacTiok TPOBEAEHOTO IOCJi/KEHHS BU3HAYEHO, IO OpTaHi30BaHA 3JOUYMHHICTH —
1e criiike, caMocTiiiHe, iepapXi4Ho nmoOyaoBaHe 06 €IHAHHS KPUMIHAJIBHOTO CEPEIOBUII, IKE XapaKTepH-
3Y€ETHCS YITKOIO CTPYKTYPOIO, 3JIar0/PKEHUMH 3JI04MHHUMH JIisIMU, 32 SIKi HODMAaTHBHO-TPAaBOBUMHU aKTaM1
nepenbadeHa BiAMOBIAHA KPUMiHATbHA BiAMTOBIIATBHICTD, TOBTOTPUBATUMHE IIJISIMHI Ta TIEPECTIAYE METY
y BUTJISAAL 3M00YTTS MOCTIHHUX, 3HAYHUX TOXOIB, IIEPETBOPIOIOYN BJIACHUI MPOMUCE Ha «HeJerajbHe
HiAPUEMHUIITBOY, & TAKOXK Iepefdavae CyTTEBI PUSMKHU ISl [AEPKABHOTO OJIATONONYYYS 3 BUHU CHM-
GIOTHYHOTO 3B'I3KYy KPUMIHAJIBHUX KiJl i3 KOPYMIIOBAHUME HOCaZoBIaMu. OpraHizoBaHa 3J0YNHHICTH
Y CbOTOJIEHHUX YKPAIHCbKUX PeasisiX HAIOBHIOETHCS €KCTPEMAIbHO IUPOKUM 3MiCTOM, HACIIKOM YOTO
€ HeJIOCKOHAJIE PO3YMIHHS 3a3HAYEHOTO COMIATBHO-TIPABOBOTO sBHIIA. HeobXifHO sKoMora fieTanbHile
HiZXOAUTHU [0 UTaHb, OB A3aHUX 3 OPTaHI30BAHUM KPMMIHAIITETOM, 3 OISy Ha HOTO CyTTEBY Hebes-
MeKy MO/I0 IEMOKPATUYHUX 3aCa/l JKUTTS B JIEP>KaBi Ta PO3KPUBATU HOTO CYTHICTD i3 HEOJMIHHUM ypaxy-
BaHHSAM KPUMiHOJIOTTYHUX aCTIEKTiB.
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LEGAL AND THEORETICAL FRAMEWORK

FOR SEARCH ACTIVITIES TO DETECT CRIMINAL
OFFENCES RELATED TO ILLEGAL CONTENT

ON THE INTERNET

Abstract. The purpose of the article is to study the legal and theoretical framework for search
activities to detect criminal offences related to illegal content on the Internet.

Results. The article considers and analyses the level of ensuring the regulatory and legal framework for
the prevention of illegal content on the Internet, in particular in social networks, the creation of a security
mechanism to prevent the impact of illegal content on children, as well as the identification of persons
who distribute illegal content. The article reviews scientific researches on tactics of detection of criminal
offenses, carried out in several areas, and proves that mainly researchers in tactics of detection of criminal
offenses distinguish two levels: operative-search and investigative, in accordance with which they
consider the methodology of pre-investigative operative-search acquisition and accumulation of primary
(intelligence) information to initiate an investigation (about criminal activities) and direct investigation
methodology.

Conclusions. According to the results of scientific research, the subject of which were separate
issues related to the detection system of the analyzed category of criminal offenses, forensic support for
the investigation of criminal offenses committed with the use of information and telecommunication systems,
the issue of legal protection of social relations in the field of the undisturbed functioning of such systems,
as well as operational provision of combating the specified types of criminal offenses, it is worth concluding
about the need for further research and scientific resolution of theoretical and organizational tasks that arise
during the detection of criminal offenses related to the circulation of illegal content on the Internet.

Key words: Internet, illegal content, circulation, criminal offences, detection, legal framework,

theoretical substantiation.

1. Introduction

Information and communication technol-
ogies are one of the most important factors
influencing the formation of priority trends
in development of the XXI century, which
are the achievements of mankind in practical
implementation of new electronic information
technologies. The processes of informatisa-
tion are developing, related to the expansion
of access to information resources and means
of their production of all categories of popula-
tion (Dovhan, Doronin, 2017, p. 4). Although
modern global trends in development are based
on the widespread introduction and application
of information and communication technolo-
gies, they simultaneously actualise the prob-
lem of information security and cyber security
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(Cabinet of Ministers of Ukraine, 2017). One
of the criminal activities that is rapidly pro-
gressing with the development of communi-
cation computer systems is the criminal use
of the Internet through the posting of illegal
content. For example, in 2016, there were 124
criminal offences related to illegal content on
the Internet; in 2017 — 141; in 2018 — 196; in
2019 — 163; in 2020 — 235 (i. e. in recent years
their absolute number almost doubled). Thus,
the share of cyber-threats is growing and this
trend will increase as information technology
develops and converges with artificial intelli-
gence technologies in the next decade. How-
ever, the legal literature lacks a unified assess-
ment of the real threats due to the placement
of illegal content on the Internet: the positions
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of experts on the characterisation of this type
of activity are opposite from excessive “blowing
up” of negative consequences of the use of such
content to statement that the person is free to
choose what kind of content on the Internet to
perceive. This trend is due in part to the con-
siderable latency of criminal acts; the fact that
there is no uniform approach to the need to
actively search for facts of criminal offences,
causing illegal content posted on the Internet;
inability in some cases to calculate causal rela-
tionships of illegal content and causing harm in
the commission of individual illegal acts due to
the placement of said content. Although cyber
security processes find gradually legal substan-
tiation, almost no scientific, theoretical perspec-
tive on search activity as a result of the adop-
tion of a number of legal regulations in this field,
aimed at implementing the provisions of these
regulations effectively, exist. This situation calls
for an analysis of the existing theoretical ration-
ale for searching activities regarding the detec-
tion of criminal offences related to illegal con-
tent on the Internet.

The scientists have developed a metho-
dology of detection of individual criminal
offences, highlighting elements of search
activities: Yu.O. Yermakov has identified cer-
tain elements of search: objects as material
traces and objects of search activities when
detecting criminal offences (Yermakov, 2020,
pp. 177—181). Part of the researchers believe
that the detection of criminal offences refers
only to operative-search activities (Belkin,
2001, p. 792); the same situation continued in
modern conditions, for example, A.A. Shapova-
lov identifies the legal framework for operative
search (Shapovalov, 2015, pp. 147—151); sphere
and place of search activities (Shapovalov, 2018,
pp. 304—314). A number of scholars argue that
the detection of criminal offences is the preroga-
tive of all law enforcement bodies. For example,
M.B. Borchakovskyi consistently builds a sys-
tem for detecting criminal offences (Borcha-
kovskyi, 2018, pp. 17—-19); persons as objects
of search activities (Borchakovskyi, 2017,
pp. 57-60); search features of latent criminal
offences (Borchakovskyi, 2019, pp. 117-119).

Procedures for the detection of criminal
offences related to illegal content on the Inter-
net in the context of their legal and theoretical
framework have been largely unsubstantiated.

The purpose of the article is to study
the legal and theoretical framework for search
activities to detect criminal offences related to
illegal content on the Internet.

2. Legal and regulatory framework for
countering cybercrime

Given the almost unlimited amount of Inter-
net resources containing illegal, open-access

content, law enforcement bodies can acquire
and use it to counter crime. Law enforcement
practice shows that offenders actively use social
media as a platform for committing criminal
offences, exert psychological influence on Inter-
net users, manipulate their behaviour, finally,
turning them into victims of crime. There-
fore, the search for illegal content and the use
of criminologically significant information on
the Internet is of great importance for the detec-
tion and investigation of criminal offenses. An
effective response to these offences requires
the legal framework to clearly define the actors
involved in countering and their functions to
actively search for signs of criminal offences
related to illegal content on the Internet. On
the basis of these regulations, the necessary sci-
entific research on their further practical imple-
mentation should be carried out.

Considering the need for active response to
cybercrime, a strategic planning document was
adopted on March 15, 2016, the Cyber Secu-
rity Strategy of Ukraine (President of Ukraine,
2016). Later, the Laws of Ukraine, such as “On
Basic Principles of Cyber Security of Ukraine”
(Verkhovna Rada of Ukraine, 2017), “On
National Security of Ukraine” (Verkhovna Rada
of Ukraine, 2018), were adopted and legitimised
the status of the Cyber Security Strategy. In
the development and adoption of the Strategy,
the leadership of the State took into account
the trends in global security policy, since over
the past five years, such strategies as strategic
planning documents, have been adopted in vir-
tually all States of the world (Dovhan, Doronin,
2017). Law of Ukraine “On Basic Principles
of Cyber Security of Ukraine” (Verkhovna Rada
of Ukraine, 2017) in its content and essence is
a concept of the development of cyber secu-
rity and cyber protection, defines the categori-
cal and conceptual apparatus, objects, actors
and principles of cyber security, objects of cyber
protection, the structure of the National Cyber
Security System and tasks of its main com-
ponents, mechanisms of  public-private
and State-public partnership. The content
of the provisions of the Law defines the legal
and organisational framework for the provision
of protection in cyberspace; the main objectives,
areas and principles of public policy; the powers
of the actors and the basic principles of coor-
dination of their activities (Verkhovna Rada
of Ukraine, 2017). The Strategy identifies
the sphere of “ensuring cyber security and infor-
mation resources security” out of “ensuring
information security” and determines its priori-
ties: development of the information infrastruc-
ture of the State; creation of a cyber security
system, development of a Computer Emer-
gency Response Team (CERT); monitoring
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of cyberspace with a view to timely detection,
prevention and neutralisation of cyber-threats;
development of law enforcement investigative
capabilities (it should be noted that investiga-
tion itself, not detection — O. T.) cybercrime;
ensuring the security of objects of critical infra-
structure, state information resources from
cyberattacks, protection of state information
resources, electronic government systems, tech-
nical and cryptographic protection of informa-
tion. Both the Strategy and the Law identify
elements of the cyber security system, their
common functions and tasks, but the organi-
sation of their interaction is almost undefined,
that is, it is implied that this should be gov-
erned at the level of legal regulations (in par-
ticular by-laws) of executive authorities. In
view of this, it should be noted that although
the Cyber Security Strategy, its general
issues have already been addressed and are in
the process of being implemented, but a num-
ber of practical implementation issues remain
unaddressed, given the near absence of a system
to detect both general criminal offences com-
mitted in cyberspace and those committed in
the flow of illegal content on the Internet.

It can be stated that the legal framework
for countering cybercrime is established but
the important (given the latency of criminal
offences related to illegal content on the Inter-
net) issue of active search for their signs remains.

Information on these criminal offences can
be obtained from different sources. This may
include statements and reports from citizens,
enterprises, institutions and organisations,
officials, and authorities on the preparation
of a criminal offence. In some cases, such infor-
mation may lead to criminal proceedings for
preparation of a criminal offence. However,
given that only 10% of the facts of these actions
become known to law enforcement bodies,
the spread of these criminal offences can have
serious, and sometimes even irreparable conse-
quences for the state. The latency of criminal
offences related to illegal content on the Inter-
net requires adequate measures to detect them.
These factors necessitate the development
and scientific substantiation of tactics for
detecting the signs of these offences.

3. Features of detection of criminal offences
related to illegal content on the Internet

In recent decades, the main source of pri-
mary information on the illegal activities of indi-
viduals has been the use of confidential informa-
tion, as well as the acquisition of information
from open sources through personal searches
by operational units. In the future, the sources
of information on illegal activities of persons
have included the application of measures on
audio and video control of a person, removal
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of information from transport telecommunica-
tion networks, removal of information from elec-
tronic information systems, locating of the radio
electronic device, etc. However, these means
of obtaining information are used either as
part of operative-search activities (grounded
on the existence of information about a crimi-
nal offence being prepared), or as part of covert
investigative (search) actions during the pre-
trial investigation (grounded on the availability
of information on the criminal offence that has
been or is being committed). That is, the need
of law enforcement bodies to use tools that do
not restrict the constitutional rights of citizens
does not meet the possibilities of obtaining pri-
mary information. These features determine
the meaningful content of each of search ele-
ments when detecting criminal offences related
to illegal content on the Internet.

Research on tactics of detection of criminal
offenses, carried out in several areas. Basically,
researchers in tactics of detection of criminal
offenses distinguish two levels: operative-search
and investigative, in accordance with which
they consider the methodology of pre-investi-
gative operative-search acquisition and accu-
mulation of primary (intelligence) information
to initiate an investigation (about criminal
activities) and direct investigation method-
ology. N.P. Yablokov substantiates this theory
and argues that the investigation is preceded
by a different in terms of time operative search
examination of criminal activities, which ends
with the transferring of the collected primary
information to the investigative bodies or
the operation to apprehend suspects (Filippov,
2007, pp. 315-316). According to V.A. Nekrasov,
the search activities contain interrelated sys-
tems: a well-founded system of features indi-
cating the presence of a certain type of criminal
offenses; a system of overt and covert inves-
tigative (search) actions to detect such crim-
inal offences (Nekrasov et al, 2008, p. 51).
V.H. Petrosian asserts that search activities
include the following components: detection
of information (data) about committed crim-
inal offenses or preparations for their commis-
sion; detection (establishment) of documents
and objects, indicating the content of criminal
activities or containing indications of such
activities; detection (establishment) of persons
(incl. legal) who are involved in the commission
or preparation of criminal activities, or who may
be identified as suspects, witnesses or victims
(Petrosian, 2012, p. 129).

Research developments on the topic of our
article, that is, detection of criminal offences
related to illegal content on the Internet, have
been carried out sporadically, as part of the study
of other topics.
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The first area is their identification in
the context of countering illegal actions in high
technology, which is revealed in the context
of the scientific substantiation of cyber security:
0.0. Bakalinska, O.0. Bakalynskyi analyse
the prerequisites and features of the formation
of the legislation of Ukraine in the field of cyber
security, identify the challenges and prospects
for its further development in terms of assessing
existing risks and threats, highlight the areas
of adaptation of domestic cyber security leg-
islation to EU standards under the Associa-
tion Agreement between Ukraine and the EU
(Bakalinska, Bakalynskyi, 2019, pp. 100—109);
V.Yu. Bykov, A.Yu. Burov, N.P. Dementiievska
consider the cyber security processes from
the technical aspects of identifying threats to
the protection of information resources (Bykov
etal,, 2019, pp. 313-331).

A number of scholars consider the proce-
dures for detecting criminal offences by means
of criminal technology of illegal content on
the Internet: plastic payment cards (Nikolaiuk
et al., 2007); computer fraud (Komar, 2013,
pp. 168—175) (during which certain elements
of the search activity are identified, in particular
persons as the object of search activity (Komar,
2011, pp. 146—148).

No more modern research on the basic issues
of the theory of detection of criminal offences
related to illegal content on the Internet,
except one by the author (Tarasenko, 2021), has
been carried out, because other scientists use
the existing studies, extrapolating them into
their own research.

4. Conclusions

Therefore, the regulatory and legal framework
for the prevention of illegal content on the Inter-
net, in particular in social networks, the creation
of a security mechanism to prevent the impact
of illegal content on children, as well as the iden-
tification of persons who distribute illegal content
have been provided. Moreover, the consideration
and analysis of scientific studies on selected issues
related to the system of detection of the inves-
tigated category of criminal offences, forensic
support for the investigation of criminal offences
committed with the use of information and tele-
communication systems, legal protection of public
relations in the field of the inviolable functioning
of such systems, as well as the prompt response to
these types of criminal offences reveals the need for
further research and scientific solution of theoret-
ical and organisational tasks arising in the detec-
tion of criminal offences related to illegal content
on the Internet.
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IIPABOBE TA TEOPETHYHE 3ABE3IEYEHHS ITOIIYKOBOI AISIJIbHOCTI
o0 BUABJEHHA KPUMIHAJBHUX ITPABOIIOPYIIEHD, IIOB’A3AHUX
3 OBITOM ITPOTUIIPABHOI'O KOHTEHTY B MEPEJKI IHTEPHET

AHotanisi. Mema cmammi — [OCJiUTY TIPABOBE Ta TeOPeTUYHE 3a0e3MEeUeHHS MOUIYKOBOI [isijib-
HOCTI I0JI0 BUSIBJIEHHSI KDUMiHATBHIX [IPABONOPYIIIEHb, OB’ SI3aHUX 3 00IrOM MPOTHIIPABHOTO KOHTEHTY
B Mepeski [nTeprer.

Pezynvmamu. Y crarti POSIIISTHYTO Ta MPOAHANI30BaHO PiBeHb 3abe3IeYeHHs] HOPMATHBHO-TIPABO-
BOTO PEryJIIOBaHHsI HEJOMYIIleHHsT 06iry IPOTUIIPABHOTO KOHTEHTY B Mepeski IHTepHeT, 30KkpeMa B colli-
IBHUX MEPeXkax, CTBOPEHHsT Oe3MeKOBOTO MEXaHI3My HEJIOMYIIeHHS BIUIUBY MPOTUIIPABHOTO KOHTEHTY
Ha JiTell, a TAKOK BUSIBJIEHHST 0Ci0, SIKi TIONIUPIOITH IIPOTUIPABHUIT KOHTEHT. PO3IJISTHYTO HAYKOBI 10CIi-
JKEHHS CTOCOBHO TAKTUKY BUABJICHHS KPUMiHAJIBHUX IIPABOIIOPYIIEHD, SKi 3/[IHCHIOBAINCS 32 JEKib-
KOMa HATIPSIMaMu, Ta 0OIPYHTOBAHO YMKY PO Te, M0 JOCTIIHUKN B TAKTHIL BUSBJICHHS KPUMiHAIbHIX
[PABOIOPYIIEHb 3/1e01IBIIOr0 BUOKPEMJIIOIOTh [Ba PiBHI (0IIePaTHBHO-PO3LIYKOBUIL i ciriuuil), BiAmOBi-
HO /10 SIKMX PO3TJISIIAI0TH METOUKY J0CII[Y4OT0 OIIEPATHBHO-PO3LIYKOBOTO 3[00yBaHHSI Ta HATPOMAJIKEH-
HSI TepBUHHOI (PO3BiyBaIbHOI ) iH(MOPMAIIii, 0 A€ MOKIIIBICTH TIOYATH PO3CJIiTyBaHHS (IIPO 3TOYMHHY
HiSUTBHICTD ), | METOUKY Oe3I10CePeHBOr0 PO3CIIi/Iy BAHHSI.
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Bucnosxu. 3rinHo 3 pe3yJbTaTaMil HAYKOBUX [OCJIi/UKEHb, TIPEIMETOM SIKUX OYJIi OKpeMi IINTaHHS,
110 CTOCYBAJINCST CUCTEMH BUSIBJIEHHS aHAJI30BAHOI KaTeropili KpUMiHATBbHIX TPABONOPYIIIeHb, KpUMiHa-
JICTUYHOTO 3a0€3IIeYEeHHs PO3C/IiIyBaHHA KPUMIHAILHAX TIPABONOPYIICHD, AKi BANHIIOTHCS 3 BUKOPUC-
TaHHSM iH(OPMAITIITHO-TeJIEKOMYHIKAI[iTHUX CUCTeM, TUTAHHS MTPABOBOi OXOPOHU CYCITIIbHIX BiJTHOCUH
y cepi HenopyurHoro GYHKIIOHYBaHHSI TAKMX CUCTEM, a TAKOK OIEPATUBHOTO 3a0e3IIeYeHHsT POTHI
3a3HAYEHMM BUJIaM KPUMIHAJIbHIX [IPABONOPYIIEHb, BAPTO 3pOOUTH BUCHOBOK TIPO HEOOXIHICTD 10AaJIb-
IIOTO JIOCJI/PKEHHS i HAYKOBOTO PO3B’SI3aHHS TEOPETUYHUX Ta OpPraHisaliiiHuX 3aBjlaHb, SKi BAHUKAIOTD
Iijl Yac BUSIBJIEHHS] KPUMIHAJIBHUX IIPABOIOPYILIEHb, MOB'S3aHUX 3 00ITOM MPOTHIIPABHOIO KOHTEHTY
B Mepeski [nTepuer.

KmouoBi cioBa: Mepeska [HTepHET, MPOTUNIPABHUIA KOHTEHT, 06T, KPUMiHAIbHI MPaBOMOPYIIEHHS],
BUSIBJIEHHSI, IPaBOBe 3a0e31eYeHHsl, TEOPETHYHEe OOIPYHTYBaHHSI.
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FOOD SECURITY MODERN INTERNATIONAL LAW
AND RULE-MAKING PRIORITIES OF UKRAINE

Abstract. The purpose of the article is to cover both international law and rule-making priorities
of Ukraine in regional and national food amidst Sustainable Development Goals and largescale warfare in
the territory of Ukraine determining key trends and barriers in exporting domestic agricultural products.

Research methods. Ontological research component determined its epistemological approaches to
applying a set of relevant methods aimed at providing both analytical and forecasting function of law
science, in particular situational analysis, cognitive modelling, trend extrapolation, and scenario building.

Results. Despite requirements of the National Security Strategy of Ukraine adopted in 2020, there
is still a gap in Ukraine’s legislation on food security which shall be eliminated in the period of post-
war recovery by adopting a specific legislative act taking into account negative and positive experience
accumulated during the war. It is discovered the significance of preferential arrangements introduced
with special Regulation of the European Parliament and of the Council on temporary trade-liberalisation
measures supplementing trade concessions applicable to Ukrainian products under the Association
Agreement and argued that Ukraine is interested in complying in good faith with all of its conditions in
order not to cause suspending in whole or in part such arrangements until June 5, 2023 which is the term
of this legal instrument of European Union secondary legislation validity.

Conclusions. Such factors as warfare in the territory of Ukraine and deliberate naval blockade of Ukrainian
Black Sea ports breaking the logistic export chains of agricultural products of Ukraine confirmed its important
status and role as an integral component within the system of regional and global food security. Tripartite
Initiative on the Safe Transportation of Grain and Foodstuffs from Ukrainian Ports is an international law
instrument which is extremely necessary for a number of countries in the different regions of the world but,
at the same time, it is unreliable from a prognostic standpoint concerning both compliance with the agreements
reached by all parties and automagical prolongation under the initially agreed terms.

Key words: food security, naval blockade, Black Sea Grain Initiative, European Union legislative
support.

1. Introduction

Ensuring food security belongs to imma-
nent internal and external functions of states
and is the competence of a range of interna-
tional, global and regional organizations.

Not only for Ukraine but also for many
countries — importers of Ukrainian agricultural
and food products, the relevant problem has
acquired a previously unknown and extreme
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severity in a bid to unilaterally change the world
order and law enforcement in their interests by
bringing the domination of the principle of “the
right of force over the force of law”, which
seems to sink into oblivion for the whole civi-
lization, back. As for our country, it was mani-
fested in the violation of the fundamental prin-
ciples of international law, the inadmissibility
of using military force, the inviolability of bor-
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ders, the imperative of respect for sovereignty
and territorial integrity, as well as the laws
and customs of war.

One of the most difficult challenges
to Ukraine was the deliberate blocking
of Black Sea ports, which were the channels for
the vast majority of exported Ukrainian prod-
ucts of the agro-industrial complex. It presented
a large-scale threat, the essence of which is
recognized throughout the world and which was
succinctly and deeply formulated by Charles
Michel, President of the European Council,
in September 2022, namely: “Food security is
the major global challenge today” (European
Council, Council of the European Union, 2022).

An important component of the general
problem is not only the adverse impact on
the status of Ukraine as one of the world leaders
in exporting certain types of grain and oilseeds
(Ukraine’s rating on exports on international
markets: sunflower oil — 1% place; corn — 3t
place, barley — 4" place, and wheat — 6 place),
but the sale of the grown and harvested crops
and the receipt of foreign exchange earnings is
crucial for the economic interests of Ukraine.
The underlying problem touches upon not only
legal but also moral aspects: it lies in the deli-
berate provocation and use of the threat of, if
not particularly global, regional famine in coun-
tries (e. g., Africa and Asia, which have relied on
imports from Ukraine for many years) as a tool
of hybrid warfare.

In this context, it is essential to carry out
an analytical revision of the “peaceful” legal
tools regarding the efliciency of preserva-
tion of its regulatory influence on social rela-
tions in the field of food security in de-facto
war, de-jure — the legal regime of martial law
and the temporary occupation of the terri-
tories of Ukraine, as well as implementation
of the prognostic function of law.

At the same time, the central issue
of the research objective is to determine prio-
rity international-conventional and rule-making
guidelines in regional and national food secu-
rity in peacetime and under martial law, which
define the main trends in the export of competi-
tive domestic products of the agro-industrial
complex.

The multifaceted nature of food security
necessitates its research in many fields of know-
ledge by specialists who cover in their scholar-
ly contributions the nature and prerequisites
of the social phenomenon (the global problem
of starvation and food security), generalize its
main features in the relevant definitions, estab-
lish the factors of the current state and dyna-
mics of processes in the specific area of national
security, the general principles oflegislative regu-
lation, etc. The achievement of the above goal is

facilitated by an appeal to the United Nations
(hereinafter — UN) analytical and informa-
tion materials, legislative acts of Ukraine
and the European Union (hereinafter — EU),
and publications of legal experts, economists,
practitioners, namely B. Kormych, T. Avero-
chkina, O. Varaksina, A. Stavnitser, L. Goetza,
H. Gretheb, and others.

2. Food security
and legislative priorities

The segment of the Ukrainian legislation,
which is intended to ensure food security in
peacetime and under martial law, is mainly
represented by a subsystem of by-laws. It is
worth noting the following in performing a kind
of incorporation as one of the forms of systema-
tization of the mentioned acts, which are distin-
guished and united by a chronological criterion.

One of the strategic goals of our state in
ensuring sustainable development on a global
scale in general and national security, in par-
ticular, is to accomplish food security, which
is provided for by the Decree of the President
of Ukraine “About the Sustainable Develop-
ment Goals of Ukraine for the period until
2030” dated September 30, 2019 Ne 722/2019.

The chronological and global context for
adopting the Presidential Decree can be consid-
ered the Summit on Sustainable Development,
which took place in September 2015 within
the framework of the 70t session of the UN Gen-
eral Assembly. In the outcome document under
the ambitious title “Transforming our world:
the 2030 agenda for sustainable development”, 17
Sustainable Development Goals were approved.
In order to establish the strategic boundaries
of the national development of Ukraine for
the period until 2030 according to the principle
of “Leaving no one behind”, an inclusive process
of adjusting the specified global Goals was initi-
ated (United Nations, 2015-2022).

As emphasized in the UN information analy-
sis materials, to feed people going hungry, whose
number now stands at 795 million and will
increase by 2 billion in 2050, there is a need for
significant changes in the global food and agricul-
tural system (United Nations, 2015). Specifying
the above general principles at the sub-legisla-
tive level, the Decree of the President of Ukraine
dated “National priorities in the transformation
of food systems in Ukraine” February 7, 2022
Ne 41/2022 was adopted. Under its provisions,
such national priorities cover four areas, which
are not exhaustive: 1) healthy nutrition; 2) eco-
friendly production; 3) resistance to market
instability; 4) food availability for all groups
of the population.

Turning from the general to the particu-
lar, we note that under the National Secu-
rity Strategy of Ukraine approved by another
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Decree of the President of Ukraine, namely
“On the Decision of the National Security
and Defense Council of Ukraine dated Septem-
ber 14,2020 Ne 392/2020, the ways and tools for
its implementation should be available in some
documents in relevant specific areas, including
the Food Security Strategy.

Given the close correlation of food security
issues with such integral components of national
security as economic and environmental secu-
rity, it is worth mentioning that Ukraine cur-
rently has the Economic Security Strategy for
the period up to 2025 and the Environmental
Security and Climate Adaptation Strategy
until 2030 approved by the National Security
and Defense Council of Ukraine.

Moreover, as of the date of article com-
pletion, there is no Food Security Strategy
approved in laws or by-laws, although there was
an attempt in 2011 to adopt the Law of Ukraine
“On the Fundamentals of Food Security”, which
did produce a beneficial effect in policy-making
activities.

A month after the beginning of the war, it
was adopted the Law of Ukraine (Verkhovna
Rada of Ukraine, 2022) which directly con-
cerns food security in terms of land relations,
while a good deal of topical issues regarding
rent, emphyteusis, superficies, land easement,
and other aspects drive the practicability
of considering the specific issue in an individual
scholarly article.

In this context, it is remarkable that in 2020,
a draft ordinance of the Cabinet of Ministers
of Ukraine “On the Approval of the Food Security
Strategy for the Period up to 2030” was formu-
lated, and, as experts emphasize, the Government
of Ukraine “failed” to implement the strategy
(Hot Agricultural Policy, 2022).

Having studied the main aspects and fac-
tors shaping national food security, O. Varak-
sina rightly recognizes foreign trade as one
of the basic aspects in their system. It ren-
ders the interrelation between the world
and domestic agricultural markets, which
is characterized by indicators of the volume
of imports and exports of each product; balances
of imports and exports of agricultural prod-
ucts and food; prices for different agricultural
products and food of domestic and foreign
production, the ratio of their level on the domes-
tic and world markets; variables of the situation
in foreign markets for agricultural products
and food, etc. (Varaksina, 2013, p. 72).

Returning the logic of material presenta-
tion from local to global, one more Presidential
Decree deserves attention which experts some-
times omit. The point at issue is the Decree
of the President of Ukraine “On the Decision
of the National Security and Defense Council
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of Ukraine dated July 30,2021 “On the Strategy
of Foreign Policy Activity of Ukraine” dated
August 26,2021 Ne 448 /2021, which reasonably
specifies the global factors determining the sta-
tus of our state in the food security sector. Thus,
clause 14 of the Decree carefully states that
the role of Ukraine in overcoming challenges
to food security is increasing. There are prereq-
uisites for the recognition of Ukraine as a gua-
rantor of food security in the context of, firstly,
the COVID-19 spread and, secondly, the global
economic recession, which, by the way, is very
likely to translate into a new global financial
and economic crisis. Given such challenges, it
is quite logical to designate, following clause
14 of the Decree, a boost in exports of domestic
agricultural products with a high degree of raw
materials processing as one of the priority areas
of expanding Ukraine’s participation in ensu-
ring not just food security but the “global”
one, which can and must be implemented by
strengthening of our state’s position in world
food markets.

3. Ukrainian Food Export Trends and Legal
Restrictions

As noted in the National Report
of the National Institute for Strategic
Studies: Ukrainian agricultural products are
in repute in almost 200 countries of the world,
and the agro-industrial complex of Ukraine is
now the guide link in the national economy,
which largely determines social and economic
development, forming 14% of the gross value
added and more than 40% of the country’s
exports. The agricultural sector is currently
almost the only locomotive of the Ukrain-
ian economy (National Institute for Strategic
Studies, 2022).

In our opinion, it is a good thing
that the domestic economy has that sort
of “locomotive”. The only question is whether
it — the so-called optimistic statement
of the National Report — captures an externally
programmed focus on the irreversible dein-
dustrialization of Ukraine in the future vector
of its economy. The implementation of the above
hypothesis will mean the direction of Ukraine’s
“development” towards not a post-industrial
society dominated by the tertiary sector with
an option of allocating a quaternary IT sector,
together with civilized countries that have cho-
sen an innovative and technological develop-
ment model, but a return to its agrarian past.

International organizations, agreements
of which relate to international economic law,
have a significant regulatory impact on relations
in the field of global food security.

The general orientation of the WTO multi-
lateral agreements on the liberalization of inter-
national trade does not exclude the sovereign
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right of the member states of the international
economic organization to introduce export
restrictions, including for food products. Such
legal restrictions will be recognized as lawful
and, at the same time, somewhat legitimate
due to the refusal of some states, primarily
recipients of such goods, which are dependent
on their import at the global or regional level.

The COVID-19 pandemic exacerbated
the problem under consideration, and concur-
rently, at the end of 2020, there was not reached
consensus on its international-legal solution
within the WTO framework. In January 2021,
the situational deadlock was overcome through
global humanitarian responsibility in the form
of a Joint Statement. The document without
international treaty obligations, which will be
highly likely implemented by WTO member
states, provides for the voluntary non-applica-
tion of restrictions or prohibitions on export-
ing food products if they are purchased for
non-commercial humanitarian purposes under
the United Nations Food World Programme,
the world’s largest humanitarian organization.

The accession of Ukraine to that consoli-
dated position of the states was justified enough
in peacetime. At the same time, the war is a pro-
cess-trigger, which not only can but must adjust
the priorities and legislative principles of state
policy on global food security and, first of all,
the food security of Ukraine. In this context,
the adoption of the Order of the Cabinet of Min-
isters of Ukraine “On approval of a plan of meas-
ures to ensure food security under martial law”
of April 29, 2022 Ne 327-p deserves support.

One of the main tasks within the mentioned
action plan, under its para. 7, is to fill the domes-
tic market with goods of own production
and maintain export demand, the implementa-
tion of which involves the regulation of agri-
cultural exports in general and the approval
of the list of goods whose exports are subject to
quotas and licensing in particular.

When implementing the Government’s
order, measures to limit the export of buck-
wheat, oats, and rye, which are critical for
the stable functioning of the baking industry,
should be recognized as justified. In addition,
export licensing was introduced for wheat
and sugar and, concurrently, there is no need
to urgently introduce non-tariff measures to
prohibit or restrict the export of agricultural
products, harvest and availability of which on
the domestic market of Ukraine cause their
excess that concerns, first of all, sunflower oil
and corn.

Hypothetically speaking, a representa-
tive of the business community rather than
the scientific one A. Stavnitser — a capital inter-
est holder in TIS, the leading private stevedore

in Ukraine which owns the largest domestic
terminal “TIS-Grain” — pragmatically empha-
sized on the eve of the war, in January 2022, that
Ukraine is a key player in the global food secu-
rity system. Many grain shipments are tied to
Black Sea ports, where military operations lit-
erally threaten food shortages to many millions
of people around the world (Stavnitser, 2022).
Thus, as stated in the review of food security
and policy: “Only two decades ago Ukraine’s
grain exports were equivalent to feeding 40 mln
people, and already more than 400 mln today”
(Kyiv School of Economics, 2022).

Just a month later, the hypothetical model
became a reality, and an extremely negative
scenario was realized for the all-out military
blockade of the Ukrainian Black Sea ports. It
draws attention to the fact that in the modern
world, which is significantly institutionalized
and should rely on the principles and norms
of international law, primarily humanitarian
and maritime, there was a lack of international
entities which could stem the tide of the specific
scenario in the next five months before concluding
the international grain agreement in Turkey.

4. Black Sea Grain Initiative and Law
Forecasting

Only on July 22, an international agreement
concluded in Istanbul, the essence of which is
absolutely clear following its name “Initiative
on the Safe Transportation of Grain and Food-
stuffs from Ukrainian Ports”, were signed by
Ukraine, Turkey and the United Nations (here-
inafter — Initiative).

Pursuant to section “C” of the Initiative,
“the parties have agreed that any attacks will
not be carried out on merchant ships or port
infrastructure”. At the same time, on the next
day, July 23, missile strikes were launched
at the port of Odesa — one of the three ports
that shall be “untouchable” under para. 3
of the Initiative. Russia’s violation of the newly
adopted international treaty obligations caused
a negative response, in particular, in European
countries — France, Austria, and Switzerland
(Yevropeiski krainy vyslovylysia shchodo rosi-
iskoi ataky portu Odesy, 2022). Therefore,
the textbook conclusion of Otto von Bismarck
expressed almost 100 years ago in the context
of Russia’s violation of the peace and border
treaty with Georgia “No treaty with Russia is
worth the paper on which it is written” remains
relevant to this day.

Despite all the actual military risks
and threats, according to the Ministry of Infra-
structure of Ukraine, as of September 20, 2022,
more than 4 million tons of grain were exported
from the three main ports: Odesa, Chorno-
morsk, and Pivdenny (Ministry of Infrastruc-
ture of Ukraine, 2022). The figure increased
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to 6 million tons in October. As for the volume
of exports, it can be said that it is better than
nothing; nevertheless, it is distinctly different
from peacetime, when 90% of Ukrainian exports
were conducted through Black Sea ports.

The initiative is not indefinite, so it is cru-
cial to predict its continuation in the short term.
This is a difficult task in the methodological
and applied aspects, since, as rightly stated in
the UN information and analytical materials
on the Black Sea grain initiative, “there is no
clarity about the end of the war, the future
remains uncertain” (United Nations, 2022).

A methodological hypothesis, which will
be further confirmed or refuted, is the oppor-
tunity to consider the above prognostic task
through the prism of the system of methods
of analysis, modeling, and forecasting. As it
was already mentioned, the most effective ones
in terms of the research purpose are systemic
and situation analysis, cognitive modeling,
trend extrapolation, and scenario forecasting.
Without delving into the theoretical and meth-
odological fundamentals of the above methods
and the peculiarities of their use in applied
legal research, we will present only the key
results obtained and substantiated as a result
of the integrated application of their elements.

From the perspective of the legal fact
of the conclusion of the tripartite Initiative,
it is crucial to identify the factors that led
to the splitting of Russia’s internal volition
and external will, which caused the Initiative’s
conclusion and determine the nature of their
mutual influence.

It is seen that under object-oriented cogni-
tive analysis, such factors as the threat of global
and regional hunger in Asia, Africa, and the Mid-
dle East — importers of Ukrainian agricultural
products, on the one hand, and the willingness
to block exports through the Black Sea ports
of Ukraine, on the other, are in a direct link
of causality, not weakening but strengthen-
ing. It means that the higher the likelihood of
famine, the better for Russia that boosted
its readiness for further blocking. Conse-
quently, such human-centric factors as threats
of restricting both physical and economic access
to Ukrainian food in many countries in different
regions of the world due to the provoked price
advance on international markets, in particu-
lar for wheat, could not significantly influence
Russia’s intentions to conclude an international
agreement on the grain initiative.

The development of another type of cogni-
tive map, i. e., subject-oriented, makes it advisable
to make a conceptual notice. It can be reaso-
nably assumed that the geopolitical decision
to activate the plan for the military takeover
of Ukraine for the sake of further global changes
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in the world order relies on a good part of irra-
tional things, the coverage of which goes beyond
the limits of legal research. One of the motiva-
tions for Russia’s contractual capacity in July
2022, which is based on the ratio principles,
could be an effort to weaken the restrictive influ-
ence of international sanctions and advance in
the volume of exports of Russian grain and ferti-
lizers to the world food market. In addition, it is
worth mentioning that no condition in the Ini-
tiative’s text would legally fix the correlation
between Ukrainian and Russian export of grain
and fertilizers.

Therefore, Russia’s interests derive from
military goals, which can be described through
the conceptual prism of geo-economic wars.
Since Ukraine and Russia are competitors
in the global and regional markets, primarily
grain, blocking Ukrainian ports via military
means provides the latter with economic bene-
fits in obtaining larger volumes of export foreign
exchange earnings.

One should pay attention that Russia’s voli-
tion and implied expression of will have been
and will remain focused on the maximum possi-
ble blockade of the Black Sea ports of Ukraine.
At the same time, it can be recognized as
a minimum task since its strategic geo-eco-
nomic goals highly likely involve the complete
deprivation of Ukraine of maritime state status
driven by the blocking of its access to the Black
and Azov Seas by military means — the creation
of the so-called Novorossiya. The only obstacle
at the current historical stage of accomplishing
these goals is the lack of resources in Russia —
military, diplomatic, financial, and information.
Assuming that Russia’s characteristic tactics
are to try to exploit energy and humanitarian
problems, particularly cold and famine — such
a threat to Ukraine and the importing countries
of Asia, Africa, and the Middle East will be real-
life, permanent, and strategic.

Within the framework of cognitive analy-
sis, it is also essential to mark that, along with
the factor of states — apologists for European
integration — a factor of international orga-
nizations, where the decorative and symbolic
role of the UN Secretary-General declaratively
mentioned in para. 1 of the Initiative is hardly
worth taking into account, turned out to be
almost insignificant. The before mentioned
indicates a profound crisis of the institutional
component of the international security system,
the subjects of which were unable to influence
Russia in the context of the joint provision
of global food security based on international
humanitarian law.

Given theimportance of the subjective factor
in initiating the blocking of ports, there remains
an extremely high level of risks not only of main-
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taining constant tension around the implemen-
tation of the Black Sea grain initiative but also
of its termination. To prove the general thesis
and the high probability of Russia’s withdrawal
from the agreement, we can cite the position
of the Permanent Representative of Russia to
the UN and other international organizations
in Geneva, who stressed that a letter was sent
to the UN Secretary-General with complaints
about obstacles to the export of Russian grain
and fertilizers and the relevant requirements
(Farge, 2022).

The above shows that the future fate
of the Initiative will be determined in a variable
field of alternative scenarios upon which Rus-
sia’s “quit” will represent an extremely adverse
scenario for Ukraine and importing countries;
moreover, it may be legal and rely on the Initi-
ative’s norms. Within the theoretical and meth-
odological tools of modern forecasting, there are
various conceptual approaches and methods for
constructing search and normative scenarios.
However, in the context of the Initiative, it is
unlikely that there is a need to construct abstract
scenario models. The rational limits of construct-
ing alternative scenarios, which are exhaustive,
are determined by the norms of the Initiative —
there are three alternatives. Therefore, the posi-
tive scenario provides for the automatic prolon-
gation of the Initiative for the next 120 days,
the negative — the notification of termination
of the Agreement by at least one of the parties,
and the “compromise” — the articulated inten-
tion of one of the parties to discuss amendments
to the terms of the Initiative.

Despite complaints of sanctions pressure, it
is essential to mark that the European Union
has officially consolidated its position on avoi-
ding any measures that can lead to global food
insecurity. This general rule means that no regu-
latory and legal restrictive measures against
Russia are applicable amidst international trade
in agricultural and food products, including
grain and fertilizers (European Council, 2022).

Determining the level of probability
of implementation of each of the three possi-
ble scenarios, we assume that the least likely is
the above favorable scenario. In turn, it is likely
that there could be a “compromise” scenario,
negotiations on which Russia could theoreti-
cally initiate in accordance with clause “H” to
amended the Initiative’s conditions in its favor
under the threat of starvation in many countries
due to the termination of the Initiative. In prac-
tical terms, the most likely there will be a neg-
ative scenario for the implementation of which
any reason, even artificial like “illegal actions
of Ukraine”, will be found.

In general, such tactics and strategy are
quite typical for the state concerned which, as

domestic legal scholars B. Kormych & T. Avero-
chkina emphasize: “has continued the prac-
tice of neglecting or specifically interpreting
the norms of international humanitarian law
applicable to armed conflicts at sea” (Kormych.
Averochkina, 2022, p. 24). At the same time,
the prognostic assessment of the colleagues
from Odesa, which covers both the war period
and the post-war recovery of Ukraine, is valid
and lies in the fact that “Given the Russian
navy’s command of the sea, the unblocking
of Ukrainian ports before the end of hostilities
looks unlikely. Moreover, the threat of floa-
ting mines could delay the start of shipping
for an even more extended period” (Kormych.
Averochkina, 2022, p. 25).

The ultimate devaluation of the role of inter-
national organizations is prevented by the Euro-
pean Union, which takes legal and logistical
measures to promote Ukrainian exports by land.

5. EU Legislative and logistic support
of Ukraine

Amidst blocking Ukrainian exports by sea,
the European Union provided both logisti-
cal and legal assistance. Thus, as of September
2022, the EU and its member states have opti-
mized the land routes of Ukrainian exports,
primarily by rail, which export more than 60%
of agricultural and food products.

In addition, such an act of subsidiary legis-
lation and an instrument of unification within
EU acquis as the Regulation (EU) 2022/870
of the European Parliament and of the Council
of 30 May 2022 on temporary trade-liberali-
sation measures supplementing trade conces-
sions applicable to Ukrainian products under
the Association Agreement (European Parlia-
ment, European Council, 2022), which may
remain valid until June 5, 2023, deserves atten-
tion in the legal aspect.

As emphasized by the Ministry of Eco-
nomy of Ukraine: “The Regulation was deve-
loped in response to Ukraine’s request to faci-
litate export conditions in wartime as much
as possible to deepen trade relations with
the EU and continue exports to other countries”
(Ministry of Economy of Ukraine, 2022).

The Regulation contains a set of norms
aimed at liberalizing international trade, among
which the problems of legal support for food
and foreign economic security are such that
they provide for suspension: firstly, the appli-
cation of the system of input prices for fruits
and vegetables, and secondly, all quotas for agri-
cultural products that allows imports to the EU
without any duties.

The system of input prices was introduced
in the EU a long time ago. Its essence, as Euro-
pean experts say, is to limit the import of certain
food products at a price below a predetermined
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one since the EU protects those agricultural
producers who grow 15 types of fresh fruits
and vegetables from international competition
(Goetza, Gretheb, 2009).

Such provisional measures at the level
ofthe EU act should be considered in the broader
context of the provisions of Title IV “Trade
and Trade-related Matters” of the Association
Agreement on the legal regime for the func-
tioning of the Deep and Comprehensive Free
Trade Area in general and Annex I-A “Abolition
of Duties” in particular.

The direct link between the liberalization
of importing Ukrainian food products into
the EU single market and the baseless use
of military force against Ukraine does not mean
that the period of such trade liberalization will
be directly related, including the end of the war.
Indeed, according to Art. 4 of the Regulation on
the safeguard clause, the EU reserved the right
to restore at any time the customs duties pro-
vided for in the Association Agreement, in
the event that imported products originating
in Ukraine cause damage or threaten the per-
formance of European producers of similar or
competing products.

6. Conclusions

The above allows the formulation of the main
conclusions in the legal and institutional realm.

Proper legal regulation of social relations
in food safety requires systematic improvement
of private-law and public-law instruments. In
wartime, the parity application of both compo-
nents is apriori impossible since the dominant
idea objectively shifts towards the public field,
first of all, international law — humanitarian,
maritime, economic, etc.

In turn, under such conditions, the role
of entities of private law relations with a foreign
element in general and exporters and impor-
ters, in particular, is also significantly inferior
to priorities of the role of entities of public
international law, primarily states that acquire
the status of regional leaders. It refers to Turkey,
the resource potential and state will of which
proved capable of contributing to maintaining
regional and global food security and “volun-
tarily” engaging Russia in implementing
the Black Sea Grain Initiative.

Focusing exclusively on the specifics
of the legal regulation of food security would be
a methodologically vulnerable approach devoid
of an appropriate level of consistency and com-
plexity, because it should be considered in close
correlation with other integral areas of national
security. At the same time, the problems of sci-
entific development of mechanisms for the legal
regulation of food security can not only be iden-
tified as a separate equal subject of research
but also analyzed through the analytical prism
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of the subordination ratio, where food security
is recognized as an integral part of the economic
or environmental security of Ukraine.

Regardless of the chosen conceptual-le-
gal approach, scientific research in the areas
concerned will preserve the organic connec-
tion and strategic importance under the legal
regime of martial law and in the post-war period
of Ukraine’s reconstruction.

In the system of legal documents that
shall be adopted in Ukraine in order to specify
and implement the provisions of the National
Security Strategy, there is still a gap in
the missing Food Security Strategy, which can be
regarded balanced without excessive demagogic
criticism. In general, the issue of food security
has not ignored by the Head of State and exe-
cutive authorities that leads to the improvement
of Ukrainian legislation at the level of by-laws in
the context of global sustainable development
goals. The Food Security Strategy, developed
but not approved in peacetime by the Cabinet
of Ministers of Ukraine, is highly likely to be
adopted and implemented during the post-war
reconstruction of Ukraine, taking into account
the positive and negative experience forcedly
gained by the state, subjects of the agro-indus-
trial complex, and other subjects of the export
ochain, including Black Sea ports, as well as
citizens of Ukraine during de-facto war,
de-jure — the legal regime of martial law.

In such a general and local socially sig-
nificant dimension, it is crucial for society to
intensify expert and legal activities to assist
state authorities in the rule-making process on
the part of the specialized establishments (insti-
tutions) of the National Academy of Sciences
of Ukraine and the National Academy of Legal
Sciences of Ukraine. At the same time, several
alternative models that can provide synergy
of intellectual potentials of the relevant units
of the national academies are considered effec-
tive. Thus, it is quite expedient to establish
an inter-academic Center for Problems of Legal
Support of National Security or an inter-struc-
tural Center with a similar name and com-
petence within National Academy of Legal
Sciences of Ukraine with the leading participa-
tion of the State Scientific Institution “Institute
of Information, Security and Law of the National
Academy of Legal Sciences of Ukraine”. In turn,
Academician F H. Burchak Scientific Research
Institute of Private Law and Entrepreneurship
of the National Academy of Legal Sciences
of Ukraine, which the article’s authors have
the honor to represent, is about to take part
in the implementation of alternative models
of scientific and expert activity and take on
the mission and responsibility for the elabo-
rating scholarly problems of improving legal
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support in priority areas of national food
security of Ukraine in terms of its private law
spectrum with the appropriate assistance
of the State Scientific Institution “Institute
of Information, Security and Law of the National
Academy of Legal Sciences of Ukraine”.

Along with the international-legal and insti-
tutional components, the formation of state
policy on national security in terms of food
security, the very problem presentation neces-
sitates the implementation of multidisciplinary
research with the application of modern metho-
dology of Future Studies, in particular, fore-
sight. Such a paradigmatic approach will create
favorable conditions for the implementation
of not only the diagnostic and analytical func-
tion of law, which is characteristic of domestic
scientific-legal research in various specialties,
but also the prognostic function of law, which
is a promising vector of scientific support
of the state both in theoretical-methodological
and applied realms.

The implementation of the predictive func-
tion of law allows shaping a proactive vision
of the future regarding the prospects for keep-
ing the international Agreement on the Black
Sea Grain Initiative and the EU regulation on
the liberalization of imports of food products
originating from Ukraine to the single market,
which are important for the export of Ukra-
inian agricultural and food products to preserve
regional food security.

A positive  scenario for  Ukraine
and the countries of Asia and Africa, which
depend on Ukrainian imports, in the form
of automatic prolongation of the Agreement for
the next 120 days is assessed as the least likely.

Consequently, Ukraine and its international
partners will have to fight for the preservation
of the Agreement, the termination of which is
more likely. An acceptable alternative would
involve keeping the Agreement in force through
additional negotiations and amending, which
is one of the three scenarios, conditionally —
“compromise”, provided directly by the norms
of the Agreement; the likelihood of its imple-
mentation is actual, but, it is less than in
the negative scenario.

Liberalization of the legal regime in the form
of duty-free import of products of the domestic
agro-industrial complex to the single EU mar-
ket within the deep and comprehensive free
trade zone provided for by the Association
Agreement is dependent on Ukraine’s com-
pliance with a set of conditions-requirements
recorded in the relevant act of ssubsidiary EU
legislation. The critical importance of that legal
assistance from the EU makes it possible to
predict that Ukraine will most conscientiously
comply with all the conditions provided for in
the relevant regulation, which will allow main-
taining a favorable regime for domestic imports
in accordance with the norms of the regulation,
at least until the beginning of June 2023.

Along with the need to improve
the legal regime to increase the level of reali-
zation of Ukraine’s export potential for global
and regional food security, the import com-
ponent of foreign economic activity, which
concerns the problem of food independence
or import independence of Ukraine, is cru-
cial for Ukraine that deserves further research
and presentation of its outcomes in the follow-
ing scholarly article.
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CYYACHI MI;)KHAPOZTHO-ITPABOBI TA HOPMOTBOPUYI I[IPIOPUTETU
YKPAIHU Y COEPIITPOJOBOJIbYOI BE3IIEKU

Anoranisa. Memoto cmammi € PO3KPUTTS Mi>KHAPOHO-ZOTOBIPHOTO T HOPMOTBOPYOTO iHCTPYMEH-
Tapito Ykpainu y cdepi perionasbHoi i HallioHaIbHOT TPo0BOIbYOT He3nekn B KonTeketi Llieit cramoro
PO3BUTKY Ta 3 ypaXyBaHHsSIM YMOB, L0 BUHUKJIU B PE3yJbTaTi MNUPOKOMACIITAGHUX BIHCHKOBUX il Ha
TepUTOPii YKpaiHu, sKi BU3HAYAKTb OCHOBHI TPeHIH it 6ap’epu y cdepi eKCropTy BiTYM3HIHOT MPOAYKILii
arpolpOMHUCIOBOTO KOMILJIEKCY.

Memoou docnioncenns. OHToONOTIUHNTT CKIATHUK TOCITI/KEHHST 3yMOBHB THOCEOJIOTTYHI MiAXOAH
I0/I0 3aCTOCYBAaHHS CUCTEMU PeJIEBAHTHUX METO/IiB, CIIPSIMOBAHUX HA Peali3allilo K aHAJTITUYHOI, TaK
i IPOTHOCTUYHOI (DYHKITIIT ITpaBa, 30KpeMa CUTYAIiiHOTO aHaJIi3y, KOTHITUBHOTO MOJIETTIOBAHHS, eKCTpa-
TOJIATIT TPEH]IIB, TOOYIOBU CIIEHAPIIB.

Pesyavmamu. Tlonpu Bumoru Crpaterii HanioHaabHOI Gesnekn Ykpainu, npuitasaroi y 2020 p.,
JIOHWHI 36epiracThest TIPorajMHa B 3aKOHOAABCTBI YKPaiHu y cepi MpoaoBOJIbYOi GE3MEKH, sika Ma€ OyTh
YCYHEHa MIISIXOM TIPUIHSITTS CHelialbHOr0 HOPMATHBHO-IIPABOBOTO aKTa B MEPIOfL MiCASIBOEHHOTO Bifl-
HOBJIEHHs! YKpaiHu Ha mijcTaBi HaGyTOro SIK HEraTHMBHOTO, TaK i IIO3UTUBHOIO JOCBINY BilHU. 3 OIJIsALy
Ha BKJIUBICTD MpedepeHIiiiiHoro pekuMy, 3alpOBAJKEHOTO CIIeNialbHIM perjiaMeHToM €BporeichKo-
ro [Tapnamenty Ta €Bporeiicbkoi Pagu npo tumyacoBy JiGepasizaliito TOPriBJIi, 10 AOMOBHIOE TOPIOBI
MOCTYIIKHU, SIKi 32CTOCOBYIOTHCA 10 YKPATHCHKOI MTPOAYKITi1 BIITIOBIZIHO 710 YTO/IU TIPO acollialliio, YKpaina
3aIikaBjieHa B J06POCOBICHOMY JIOTPUMAHHI BCiX YMOB, Tiepei0adeHnX y PerJIaMenTi, 110 Ma€ yOe3neqnTn
BiJl MOBHOrO 260 YaCTKOBOTO MPUSYIIMHEHHS Jii 3a3HAYEHOTO PEKUMY B MEXKaX CTPOKY YMHHOCTI 11bOTO
aKTa BTOPUHHOTO 3aKOHOMABCTBA €Bporneiicbkoro Coiody /10 5 uepBHst 2023 p.

Bucnoexu. Taxi YnHHUKH, SIK BifiCbKOBI /1ii Ha TepuTOpPii YKpaiHu Ta CBijtoMa MOpChKa 6JI0Kajia MOPTiB
Ha YopHOMY MODI, TII0 MOPYIIVJIN JIOTICTUYHI JIAHIIOTH €KCIIOPTY MPOAYKILi arporrpoOMUCI0BOTO KOMII-
Jiekcy YKpainu, miATBepAuIIn il BaXKIMBUIT CTATYC i POJIb HEBi/l EMHOTO CKJIATHUKA B CHCTEMi PETiIOHAIBHOT
Ta r106aTbHOI MPOIoBOIBYOI besmneku. Tprcroporns YopHOMOPChKa 3epHOBA iHIIlaTHBA € MisKHAPOHO-
[PaBOBUM IHCTPYMEHTOM, 110 BKPali HeoOXifnHuii 1Jist 6araTboX KpaiH y Pi3HUX perioHax CBiTy, IPpoTe BOA-
HOYAC HACTIJIBKY K HEHAIWHUN Y TPOTHOCTUYHIH TIJIONTIHI B YACTUHI K IOTPUMAHHS BCiMa 11 CTOPOHAME
JOCSITHYTHX JIOMOBJIEHOCTEH, TaK i aBTOMATHYHOT POJIOHTAIIiT 31 30€pesKeHHsIM PaHillie y3roIKeHnX YMOB.

KimouoBi cioBa: mposioBosbua Gesieka, Mopebka 610Ka/a, FOPHOMOPChKA 3epHOBA IHIIaTHBa, 3aK0-
Ho/taBya migTpuMKa €sporneiicbkoro Coroay.
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