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LEGAL RESTRICTIONS AS THE BASIS
OF INSTRUMENTAL THEORY OF LAW

Abstract. Purpose. The purpose of thearticleistostudy legal restrictionsasan element of the mechanism
of legal regulation, their essence, and approaches to their determination and classification; to elucidate
the essence of legal restrictions as a key element of the instrumental theory of law. Research methods.
General scientific and special methods of scientific cognition were used for carrying out the present research.
Results. The main approaches to determining legal remedies are considered as a part of instrumental
theory of law. The article analyses the place of legal restrictions in the mechanism of legal regulation,
examines the main scientific approaches to identifying legal restrictions as an element of the system of legal
remedies, and provides an author’s definition of legal restrictions. The importance of legal restrictions for
legal influence and the main approaches to their classification, in particular, depending on the structural
element of a legal norm, were researched, while legal restrictions were considered amidst the disposition
of the legal norm. The peculiarities of the implementation of legal restrictions were analysed in order to
ensure their effective impact. The peculiarity of legal obligations as a special type of legal restrictions
is regarded. Conclusions. It should be noted that legal regulation is carried out through a combination
of legal incentives in the process of legal regulation and legal restrictions. It is through the use of various
legal means that the positive effect of legal regulation on public relations is achieved. In general, the issue
of legal restrictions is a question of the limits of human legal freedom in society, because it is limited by
the freedom of others. Thus, legal restrictions (along with legal incentives) are fundamental means of legal
regulation. The effect of only legal incentives in the process of legal regulation cannot exist without legal
restrictions that balance the mechanism of legal regulation. The relevant relationship contributes to
the impact of law on society. Similarly, the violation of the balance in applying various legal means has
the consequence of not obtaining the desired result of legal regulation. Therefore, legal incentives, backed
by appropriate legal restrictions, have the most effective impact on legal regulation.

Key words: mechanism of legal regulation, legal means, legal restrictions.

1. Introduction

Modern theoretical science substantiates
different approaches to understanding law. The
main ones are legal, sociological, normative,
communicative, integrative and instrumental
scientific approaches. Each of them focuses on
important aspects of law, revealing its value
and social purpose. The analysis of the prob-
lem determines the essence of the instrumental

approach.
Instrumental theory of law focuses
on the practical (praxiological) purpose

of law, and special attention is paid to clarifying
the nature of legal remedies and various types
of legal activities. Given that the modern legal
paradigm is becoming more practice-oriented,
instrumental theory of law is becoming one
of the integrative theories of law, and the con-
cept of legal means is called ‘instrumental the-
ory of law’, ‘instrumental approach’, which is
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supported by A. Malko, K. Shundikov, V. Sapun
(Malko, Shundikov, 2003; Sapun, 1992)
and which can be considered one of the most
promising and progressive scientific areas
of modern theoretical and legal science.

Substantiation of the instrumental theory
of law (instrumental approach) was a natural
stage in the formation of legal understanding. Its
main provisions are due to the value of law, its
ability to be an instrument of ordering the diverse
life of society. Instrumental theory of law can be
considered as a potential future replacement for
normativism, as instrumentalism is a fundamen-
tal scientific trend, philosophically and methodo-
logically sound and productive, which should be
further researched and expanded. Thus, instru-
mental theory shifts the vector of ideas about
the right to a higher level of knowledge.

The purpose of the article is to study legal
restrictions as an element of the mechanism
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of legal regulation, their essence, and approaches
to their determination and classification; to
elucidate the essence of legal restrictions as
a key element of the instrumental theory of law.
General scientific and special methods of scien-
tific cognition were used for carrying out this
research.

2. Legal restrictions as the basis of instru-
mental theory of law

The basis of instrumental theory of law is
the analysis of legal means. In general, legal
means are legal phenomena that are reflected
in the tools (resolutions) and actions (tech-
nologies), which satisfy the interests of legal
entities, ensure the achievement of personal
and public goals.

One of the approaches to the formation
of ideas about legal means is their understand-
ing as the institutional phenomena of legal real-
ity, which render the regulatory force of law, its
energy, and play the role of its active centers.
Another approach is to understand legal means
as a tool that accumulates in the mechanism
of legal regulation, which contributes to achiev-
ing the goal of legal regulation (Denisova,
2013, p. 86). To achieve the goal of regulatory
influence, law uses unique tools — means of legal
influence, which are divided into two groups
(legal incentives and legal restrictions).

It should be noted that the theory of rem-
edies is more important primarily as a general
theoretical concept that allows for using various
remedies regardless of the nature of the legal
relationship between the subjects of law in dif-
ferent law branches. At the same time, accord-
ing to K. Petrov, it is possible to see the short-
comings of law enforcement, which are caused
by the wrong choice of legal means (Petrov,
2019, p. 47).

Legal restrictions are means of exercising
legal responsibility and tools to ensure the legal
status of the person. A. Malko has thoroughly
studied legal restrictions as a process of legal
coercion at the informational and psychological
level in potential or actual terms, in the per-
formance of actions in the public interest or in
the interests of the authorized entity. According
to the scientist, legal restrictions (as well as legal
incentives) constitute a more extensive layer
of the legal sphere — information and psycho-
logical means of law, while reflecting the duality
of legal information. They are broader in scope
than traditional methods of legal regulation
and do not replace other diverse legal remedies,
to some extent integrating and unifying them
(Malko, 2004, p. 92).

S. Bobrovnik has an important posi-
tion which defines legal restriction as
those enshrined in the right to refrain from
an illegal act, the purpose of which is to create

the necessary conditions to meet the interests
of the authorized entity and the public inter-
est as a whole (Bobrovnyk, 2004, p. 92). Fol-
lowing N. Onishchenko, a legal restriction is
an obstacle to illegal behaviour enshrined in
legal norms, which creates conditions for sat-
isfying the interests of the subject of law for
the normal functioning of social institutions
(Onishchenko, 2010, p. 97). The existence
of legal restrictions is intended to protect soci-
ety from the arbitrariness of law enforcement.
Ultimately, legal restrictions must have one
goal in all cases: to ensure a reasonable compro-
mise between the public need and the interests
of such a society (Goiman, 1998, p. 33).

Based on various approaches to the defini-
tion of legal restrictions (which are primarily
due to the multifaceted nature of this category),
it is most optimal to define legal restrictions
as certain legal remedies aimed at deterring
and restricting the subject of legal relations
from certain acts through negative motiva-
tion. Thus, legal restrictions are a certain limit
to the lawful conduct of legal entities, which
must not violate the legal rights and interests
of other entities. In this case, the legal restric-
tion is a safeguard against illegal behaviour. In
general, legal restrictions are designed to reduce
social activity that is contrary to legal norms. In
fact, legal restrictions operate in a system with
legal incentives and protect public relations
from the negative impact of illegal factors. That
is why legal restrictions perform the functions
of protection and defence and are not designed
to develop public relations.

The functional purpose of legal restric-
tions is to create such conditions under which
the need to protect and safeguard the interests
of individual entities and society will be met.
Thus, legal restrictions prevent illegal activity
and stabilize social processes.

According to A. Denisova, the importance
of legal restrictions for legal influence is as fol-
lows:

1) they determine the limits of permissible
behaviour in the process of legal influence;

2) are a means of ensuring the legal status
of a person as an important aspect of the mani-
festation of legal influence;

3) have a regulatory basis for consolidation
and provide preventive action to prevent viola-
tions of legal requirements;

4) ensure the formation of motivation
for the need for legal influence (Denisova,
2013, p. 101).

The category of ‘legal restrictions’ is most
fully disclosed in the scientific legal literature
through the classification of its types. A. Malko
notes that the main types of legal restrictions,
depending on the element of the rule of law
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in which the restrictions are fixed, are legal
fact-restrictions (hypothesis of the rule of law),
duty, prohibition, suspension, etc. (disposition
of the rule of law) and punishment sanction
(Malko, 2004, p. 94). According to N. Onish-
chenko, the classification of restrictions depends
on the content of values that the subject is
deprived of when applying them: substantive
and moral and legal restrictions (Onishchenko,
2010, p. 229).

In order to substantiate the criterion
of classification of legal restrictions depending
on the structural element of the legal norm in
which they are enshrined, legal entities take
into account that the conditions of their rights
and obligations, benefits and prohibitions, legal
consequences due to specific legal facts. That is
why in some cases the subjects want to occur,
and in others — prevent their occurrence.

Legal regulation is carried out by various
means, which are applied in a certain sequence,
replacing and complementing each other. It is
these tools that ultimately shape the legal state
of society (Vengerov, 1998, p. 264). Legal obli-
gations are the primary means of regulation.
Following A. Malko and V. Subochev, duty
is a certain way of realizing interests by influ-
encing the behaviour of other subjects of legal
relations. It is the duty that motivates the legit-
imate interests, while establishing the frame-
work of permissible behaviour for the partici-
pants of such legal relations by virtue of their
own behaviour (Malko, Subochev, 2004, p. 2).

Based on the analysis of the modern legal
literature, it is worth mentioning that respon-
sibilities include both incentives and legal
restrictions. In this regard, A. Malko states
that the relevant view is not based on infor-
mation and psychological action of law but on
the social mechanism, sociological approach
to legal incentives, in which the main problem
is not to meet the specific interests of specific
subjects of law (material side) and the problem
of their lawful activities (formal side) (Malko,
2005, p. 97).

3. Legal remedies
of the rule of law

An important aspect of the study of legal
remedies is their placement in the structure
of the rule of law. Thus, V. Kozhevnikova
argues that from the standpoint of the structure
of the rule of law, restrictions in the hypothesis
are indicated as legal grounds in the form of legal
facts, the presence of which results in a restric-
tion of a particular right (Kozhevnikova, 2018,
pp. 18-21). The disposition reveals the con-
tent of a certain legal restriction and sets out
prohibitions, suspensions, and obligations. The
limits of rights are established for all subjects
of the respective legal relations and are specified

98

in the structure

in the acts of the current legislation. Restric-
tions, in turn, are characteristic of the establish-
ment of certain rights, subjects of family rela-
tions in accordance with the features, conditions
and procedure for exercising the relevant rights.

At the level of the disposition of the legal
norm, legal restrictions are legal obligations,
prohibitions, suspensions, while sanctions con-
tain certain penalties, which are the most sig-
nificant means of restriction. Another criterion
for distinguishing legal restrictions as a means
of legal regulation is belonging to a particular
area of law in which they are enshrined, namely:

1) civil law restrictions that are enshrined in
the rules of civil law, such as Art. 36 of the Civil
Code of Ukraine, which provides for the restric-
tion of civil capacity of an individual under cer-
tain conditions (Civil Code);

2) restrictions in labor legislation. For
example, the following restrictions according to
the Labour Code of Ukraine: restrictions on over-
time work (Article 62), restrictions on payroll
deductions (Article 127), restrictions on women’s
work at night (Article 175), etc. The main array
of legal restrictions in labor law is contained in
the form of prohibitions (Labour Code);

3) restrictions in family law. For exam-
ple, restrictions are enshrined in the Fam-
ily Code of Ukraine, namely: restrictions on
persons who cannot be married to each other
(Article 26), deprivation of parental rights
(Article 164), restrictions on persons on adop-
tion (Article 212), etc. (Family Code);

4) restrictions in land legislation, which are
highlighted in a separate chapter 18 of the Land
Code of Ukraine on restrictions on land rights,
which, for example, are: a) the condition to
begin and complete construction or devel-
opment of land within the prescribed time;
b) a ban on certain activities; ¢) a ban on
changing the purpose of the land, landscape;
d) the condition to carry out the construction,
repair or maintenance of the road, road section;
e) the condition of compliance with environ-
mental requirements or the performance of cer-
tain works; €) conditions to grant the right to
hunt, catch fish, collect wild plants on their land
at the prescribed time and in the prescribed
manner (Land Code);

5) economic and legal restrictions, which
often exist in the form of suspension of the busi-
ness entity. For example, in accordance with
Art. 246 of the Commercial Code of Ukraine
established restrictions and suspensions in
the following cases: 1) the implementation
of any economic activity that threatens human
life and health or poses an increased danger to
the environment is prohibited; 2) in the case
of economic activity in violation of environ-
mental requirements, the activities of the busi-
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ness entity are prohibited (Commercial Code);

6) environmental and legal restrictions,
which are in the form of specific legal restric-
tions on the limits of emissions of pollutants
into the environment. For example, according to
Art. 44 of the Law of Ukraine ‘On Environmen-
tal Protection’ set limits on emissions of pol-
lutants into the environment and other types
of harmful effects in general in the Autonomous
Republic of Crimea, regions, cities of national
importance or individual regions are set if it
leads to pollution of natural resources impor-
tance, territories of other oblasts, — the central
body of executive power, which implements
the state policy in the field of environmental
protection (Law of Ukraine ‘On Environmental
Protection’);

7) administrative and legal restric-
tions, which exist mainly in the form
of warnings and prohibitions. For example, in
Art. 30 of the Code of Administrative Offenses
of Ukraine provides for deprivation of the right
to drive a citizen is applied for up to three years
for gross or repeated violation of the exercise
of this right or for up to ten years for system-
atic violation of the use of this right (Code
of Administrative Offenses);

8) the widest list of restrictions is established
in criminal law in the form of prohibitions, pun-
ishments and restrictions of rights. For example,
Art. 172 of the Criminal Code of Ukraine estab-
lishes that for illegal dismissal of an employee
for personal reasons or in connection with his
notification of violation of the Law of Ukraine
‘On Principles of Prevention and Combating
Corruption’ to another person, as well as other
gross violations of labour legislation from two
thousand to three thousand non-taxable mini-
mum incomes or deprivation of the right to hold
certain positions or engage in certain activities
for up to three years, or correctional labour for
up to two years (Criminal Code).

Within the framework of legal regulation,
legal facts act as circumstances that limit,
restrain and determine the limits of permissible
behaviour, as well as provide an opportunity
to implement permitted behaviour. There-
fore, at the present stage, legal obligations in
terms of legal restrictions should be studied as
amotivational and motivating effect on people’s
behaviour.

It should also be noted that it is not enough
to have the necessary arsenal of legal restric-
tions to ensure their effective impact. An impor-
tant aspect is their implementation. In con-
ducting her dissertation research, O. Levada
appropriately noted that the signs of realization
of legal restrictions are: 1) focus on restrain-
ing the subject’s own interests and at the same
time satisfying the interests of the other party

in legal relations and public interests in pro-
tection and defence; 2) the actual reflection
of the reduction of opportunities, freedom,
and hence the rights of the individual, which is
carried out through duties, prohibitions, pun-
ishments, suspensions, limitations and types
of behaviour of subjects; 3) expression of neg-
ative legal motivation; 4) performance of a pro-
tective function in the public and state interest;
5) aim to reduce negative activity (Levada,
2019, pp. 13).

It is noteworthy that legal obligations play
an important role not only as legal restric-
tions, but also positive obligations that indicate
the subject of the need for lawful action. Posi-
tive commitments are more related to coercion
than to stimulating people’s behaviour. In gen-
eral, in the legal literature, legal restrictions are
rightly associated with the narrowing of per-
mits, the imposition of prohibitions and addi-
tional positive obligations, as the obligation is
a necessity, due to which in case of non-compli-
ance there are penalties.

Developing the idea of legal obligations,
it can be argued that prohibitions are also to
some extent passive obligations. By imposing
prohibitions, the regulator thus imposes certain
negative obligations — that is, the obligation
to refrain from illegal acts. Thus, the legisla-
tor expresses his negative attitude to certain
actions that he considers undesirable for public
relations. In this regard, A. Denysova believes
that the prohibition by creating obstacles to
the interests of the individual in relation to
whom it acts, is aimed at realizing the interests
of the opposite party (Denysova, 2013, p. 108).

4. Conclusions

Summarizing the above, it should be noted
that legal regulation is carried out through
a combination of legal incentives in the pro-
cess of legal regulation and legal restrictions. It
is through the use of various legal means that
the positive effect of legal regulation on pub-
lic relations is achieved. In general, the issue
of legal restrictions is a question of the limits
of human legal freedom in society, because it is
limited by the freedom of others.

Thus, legal restrictions (along with legal
incentives) are fundamental means of legal reg-
ulation. The effect of only legal incentives in
the process of legal regulation cannot exist with-
out legal restrictions that balance the mecha-
nism of legal regulation. It is relationship that
contribute to the impact of law on society Simi-
larly, the violation of the balance in the applica-
tion of various legal means has the consequence
of not obtaining the desired result of legal reg-
ulation. Consequently, legal incentives, backed
by appropriate legal restrictions, have the most
effective impact on legal regulation.
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IIPABOBI OBMEKEHHS SIK OCHOBA
IHCTPYMEHTAJIBHOI TEOPII IIPABA

Anoranis. Mema. J[oc/ijykeHHS TIPAaBOBUX 0OMEXKEHb K €JEMEHTY MeXaHi3My IIPaBOBOTO PEryJIio-
BaHHSI, IX 3HAYEHHS T XO/IB /0 1X Kiacudikarii. PO3KpUTTs CyTHOCTI MTPABOBUX OOMEKEHD SIK KIH0UO-
BOTO €JIEMEHTY iHCTpyMeHTaIbHOI Teopii mpaBa. Memoou docaioncenns. Tpu 3ilicHeH T JOCTIIKEHHsT
GyJi1 BAKOPUCTAHI 3ara/IbHOHAYKOBI Ta CIIeliaibHi MeToAM HayKoBoro TisHanHs1. Haykoea nosusna. Pos-
[JISTHYTO OCHOBHI THAXOAM 0 BU3HAYEHHs MPABOBKX 3ac00iB. Y CTATTI MpoaHaIi30BaHO MicIle MPaBOBUX
o6MeReHb y MEXaHi3Mi TPABOBOTO PETYJIIOBAHHS Ta PO3TJISIHYTO OCHOBHI HAYKOBI MiAIXO/IM /10 BU3HAYEHHST
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[PABOBUX OOMEKEHD SIK €IEMEHTY CHCTEMU [IPABOBHUX 3ac00iB, HAIAHO ABTOPCHKE BU3HAYEHHSI IIPABOBIX
oOMeskeHb. J{OC/iIKEHO 3HAYEHHS TIPAaBOBMX 0OMEKeHb JIJIsi IPABOBOTO BILUIMBY Ta OCHOBHI MAXOAM 10
BU3HAUEHHS Kaacugikallil mpaBoBUX 0OMeKeHb, 30KpeMa 3aJIEKHO Bifl CTPYKTYPHOTO €JIEMEHTY MPAaBO-
BOI HOPMH, PO3IJISTHYTO MPABOBi 0OMEKEHHS Ha PiBHI ANCIO3UII MpaBoBoi HopMu. IpoaHatizoBaHo oco-
GmBOCTI peatizailii paBoBUX 0OMEKeHb 3a1/1s1 3a0e31edeHH s iX e)eKTUBHOTO BILUBY. PO3IISAHYTO 0CO-
GuBiCTh PAaBOBUX 0GOB'SI3KIB K 0COGJIMBOTO BULY IIPABOBHUX 0OMexeHb. Bucnoexu. Ciin 3a3Hauuty,
1[0 TIPaBOBE PETYJIIOBAHHS 3 HCHIOEThCSI Yepe3 KOMOIHAIITO /il TPaBOBUX CTHMYJIB Y MPOIIECi IPaBOBOTO
peryJioBaHHs Ta paBoBux o0MeskeHb, CaMe uepes 3acTOCyBaHHS PISHOMaHITHUX [IPABOBUX 3aC0O0iB A0Cs-
TaeThbCs TO3UTUBHUIL epeKT 1IPaBOBOTO PEryJIIOBAHHS Ha CYCILNbHI BiTHOCUHU. B 3araipHOMY IUTaHHS
[PABOBUX OOMEKEHb € MUTAHHSIM MeX IIPABOBOI CBOGOIM JIOAMHY B CYCIIJIBCTBI, ajike BOHA 0OMeKeHa
¢B06OI010 iHIIKX Jitoziel. OToke, IPaBOBi 0OMeKeHHS (TIOPS/L i3 IPABOBUMIE CTHMYJIAMH ) € OCHOBOTIOJIOK-
HUMU 32C00aMU [IPABOBOTO PEryJoBaHHsL. [ist Jiuiie IPaBOBUX CTUMYJIIB Y IPOLIECI IPABOBOTO PETYJIHO-
BAHHSI He MOKe iCHYBaTH O€3 PABOBIX 0OMEKEHb, SIKi 30aTAHCYIOTh MEXaHI3M [IPABOBOTO PETYJTIOBAHHSI.
Came Ha 1[bOMY B32€MO3B’I3Ky NMOOYI0BaHUI BIJIMB IIpaBa Ha CyCIiibCTBO. Tak camo i MOpyIIeHHsI 110~
ro GajaHCy y 3aCTOCYBAHHI PI3HOMAHITHUX IIPABOBHX 3ac00IB MA€ HAC/IIIKOM HEOTPMMAHHS OaKaHOTO
pe3yJIsTaTy MpaBoBOTo peryioBanHs. Came TOMY ITPAaBOBI CTUMYJIH, HiJAKPINJIeH] HAIEKHUMU TIPABOBUMU
0OMeKeHHSIMHU, MalOTh Halle(DeKTUBHIIIMHI BIJIUB HA IPABOBE PETYJIIOBAHHSL.
Kmo4oBi ¢j10Ba: MexaHisM MpaBOBOTO PEryJIIOBAHHS, TIPABOBi 3aC00H, IIPaBOBI 0OMEKEHHSI.

The article was submitted 21.07.2022

The article was revised 11.08.2022
The article was accepted 30.08.2022

101



