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EXAMINATION OF A WITNESS
IN CONDITIONS ENSURING THEIR SAFETY

Abstract. The purpose of the article is to study the organizational, tactical, procedural,
and psychological features of witness interview while simultaneously taking measures to ensure his
safety. Research methods. The scientific article is written by using general philosophical and special
methods of scientific knowledge: dialectical, formal-logical, logical-legal, comparative, generalization,
etc. The results. The tactics of questioning a witness are formed considering their status (eyewitness,
witness, expert, whistleblower, confidant, etc.), age, and depend on the investigative situation in a specific
criminal proceeding, real and potential threats to such persons, their relatives and dear ones. If there are
sufficient grounds to believe that the witness’s life is in danger, his interrogation should be conducted
in conditions ensuring the confidentiality of personal information. In the case of illegal influence on
the witness after giving his testimony, it is advisable to re-interview him with a pseudonym assigned to
him. Obtaining objective information from minors and simultaneously ensuring their safety depends on
the skillful organization of the procedure of their interview with the participation of a legal representative
and a psychologist. Hearing a witness in a court session by an investigating judge during a pre-trial
investigation via video conference is the most expedient for tactical reasons when the witness’s life
and health are in danger. Conclusions. A scientific analysis of the peculiarities of questioning persons
with the status of a witness in conditions that ensure their safety made it possible to state that the format
and tactics of their conduct depend on the age of the interrogated person, the investigative situation, his
personal characteristics, the trust of authorized persons in his testimony, etc. The safety of the witness, his
family and relatives are priority over the possibility of obtaining evidence through questioning the witness
in criminal proceedings.
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1. Introduction

At the stage of pre-trial investigation, rights
and freedoms of participants in criminal pro-
ceedings, including witnesses, are mostly exer-
cised through authorized persons — investigator,
inquirer, detective, prosecutor, and investigat-
ing judge. The Criminal Procedure Law defines
an exhaustive list of investigative (search)
actions that can be carried out by mentioned
authorized persons for collecting and verifying
evidence in criminal proceedings and which are
necessary for the proper performance of crimi-
nal justice tasks.

The Criminal Procedure Code of Ukraine
(hereinafter — CPC of Ukraine) includes
the following investigative (search) actions:
interrogation (simultaneous interrogation
of two or more persons who have already been
questioned) (Articles 224—226, 232); presenta-
tion for identification: person (Article 228),
things (Article 229), corpse (Article 230);
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search of a person’s home or other posses-
sions (articles 233—236); inspection: locality,
premises, things and documents (Article 237),
corpse (Article 238), corpse related to exhu-
mation (Article 241); investigative experiment
(Article 240); conducting an examination
(Articles 242—-243) (Criminal Procedure Code
of Ukraine, 2012). At the same time, the leg-
islator defines investigative (search) actions
during which security measures are applied to
participants in criminal proceedings: the ques-
tioning of a witness and the simultaneous
questioning of two or more already questioned
persons in a court session by an investigat-
ing judge during a pre-trial investigation,
including remotely (Part 1 Article 225, Part 2
Article 232 of the CPC of Ukraine); identifi-
cation without visual and audio observation
of the person who is presented for identification
(Part 4 of Article 228 CPC of Ukraine); inter-
rogation/identification by video conference
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during the pre-trial investigation (Article 232
of the CPC of Ukraine).

Hypothetically, a witness may be involved
in all of the listed investigative (search) actions,
and during some of them, they may be in dan-
ger, there may be a risk of its occurrence. And
this is not surprising, because among all par-
ticipants in criminal proceedings, the figure
of a witness is the most vulnerable. In most
cases, the relevant subject of legal relations has
reliable and extremely important information
for criminal proceedings, which can become
a key moment in solving the tasks of criminal
proceeding (Klymchuk, Marko, Priakhin, Stet-
syk, Khytra, 2021, 208).

The most common investigative (research)
action, during which a decision is made to
keep the identity of a witness confidential, is
an interrogation. This is dictated by the need
to ensure their safety and protection against
threats, blackmail, attempts at physical influ-
ence, destruction of property, etc.

The widespread use of witness testimonies
in criminal proceedings and, in some cases,
the insufficiency of the scientific development
of ensuring their reliability in the conditions
of such an external factor as a threat to the safety
of the vital interests of their bearer, actualize
the study of organizational tactical, procedural
and psychological features of the interrogation
of a witness with the simultaneous adoption
of measures to ensure their safety.

The problems of obtaining and verifying
testimonies of participants in criminal proceed-
ings during the pre-trial investigation have
long been the subject of scientific research.
Certain aspects of the interrogation of wit-
nesses taken under protection were analyzed
by such scientists as: Yu. Andreiko (Andreiko,
2015, pp.123—131), G. Denisenko (Denysenko,
2020), S. Karpushyn (Karpushyn, 2016), Yu.
Lozynska (Lozynska, 2018), O. Solyonova
(Solonova, 2018), S. Tomin (Tomyn, 2018, pp.
431-436), and others. The scientific achieve-
ments of the above and other scientists in crimi-
nal procedural law and criminology are the basis
for the study of organizational tactical, proce-
dural and psychological features of witness
interrogation in conditions that ensure their
safety.

2. Procedural and organizational aspects
of questioning a witness taken under protec-
tion

Witness interview belongs to verbal inves-
tigative (search) actions, that is, actions during
which verbal information is received, which
constitutes such a source of evidence as the tes-
timony of a witness.

The person of the witness is the object
of research both in criminology and in crimi-

nal procedural law, and the laws studied within
the scope of these sciences have a clearly
expressed and generally recognized difference.
However, the difference in the subjects of crim-
inology and criminal procedural science does
not exclude a partial coincidence of the objects
of research (Belkin, 1970, p. 40). Moreover,
the combination of such an integrative approach
will contribute to the development of the most
effective tools for obtaining reliable testimony
of a witness in the conditions of ensuring his
safety.

Examining the procedural aspect of the tes-
timony of a witness, it should be noted that
the use of information as evidence provided by
witnesses, who are subject to security measures
at the pre-trial investigation stage, is generally
consistent with the provisions of the European
Convention on Human Rights. At the same
time, the European Court of Human Rights
emphasizes the impossibility of passing a sen-
tence solely on the basis of the testimony of such
witnesses, which in any case must be confirmed
by other evidence (Case of Van Mechelen
and others V. the Netherlands, 1997).

In addition, it is worth mentioning that not
disclosing the personal data of witnesses who
are interrogated in conditions that exclude their
visual observation limits the accused’s right to
defense, since he cannot fully assess the credi-
bility of such testimony. There are known cases
in judicial practice when anonymous witnesses
are involved not for the purpose of ensuring
their safety but for providing false testimony
and avoiding criminal liability. Thus, pre-trial
investigation bodies can engage such persons
in order to realize the procedural interests
of the accused party, thereby abusing the right.

The foregoing points to the need to develop
effective mechanisms for the protection of wit-
nesses in criminal proceedings and, at the same
time, to standardize and practically implement
the procedures for obtaining testimony. At
the same time, it should be emphasized that
the practical absence of methodical recommen-
dations regarding the organization of inter-
view of a witness taken under protection may
lead to certain limitations in the application
of tactical methods of obtaining such testimony,
which may have negative consequences for both
the interrogated person and the entire criminal
proceedings. The above confirms the impor-
tance of developing a typical program of actions
of an authorized person who conducts an inter-
view upon real or potential threat to the life,
housing, health, property of the witness, their
relatives and close ones.

It is axiomatic that the tactics of question-
ing witnesses who are not interested in solv-
ing the case should be reduced to a detailed
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reproduction of the circumstances important
for the investigation using tactical techniques
aimed, in particular, at restoring forgotten
facts in their memory (Heselev, Prysiazhniuk,
Sokolova, Shcherbakova, 2012, p. 277). For
example, during the questioning of witnesses
in the proceedings on the receipt of an illegal
benefit by an official, the following are found
out: the source from which the person received
the illegal benefit or with the help of which
he made a bribe, the origin of funds, the circle
and location of persons, the way of life of crimi-
nals, etc. (Andreiko, 2015, p. 128).

At the same time, when interrogating
a witness taken under protection, the investi-
gator must choose options for tactical decisions
depending on the investigative situation that
has developed in the criminal proceedings. Con-
sequently, if the person is unknown to the sus-
pect and his close circle, the questioning of such
a witness, taken under protection, should be
conducted without specifying the real data
about his identity (surname, first name, pat-
ronymic, etc.) and assign him the pseudonym
of the participant of the investigation (investi-
gative) actions If the suspect knows the witness,
then it is necessary to change the information
about the person being interviewed and draw
up two records of the interview of the said wit-
ness: one — with real information about the per-
son being interviewed, which may contain true,
but meaningless statements; the other — with
fictitious personal data (pseudonym), but
with reliable information about the circum-
stances of the criminal offense. The simultane-
ous drawing up of two records of the interview
of a witness who is subject to security measures
allow diverting suspicion from him on the part
of the suspect.

In order to ensure the confidentiality
of information about the person for whom secu-
rity measures have been taken, the investiga-
tor must carefully think through the sequence
and wording of questions during the inter-
rogation. In the protocol of witness review,
along with his personal data, the text of his
testimony is contained, the analysis of the fea-
tures of which makes it possible to establish
the identity of the interrogated by the style
of the presentation, the content of the informa-
tion provided, its source, etc. In this regard, it is
expedient for the investigator to record the tes-
timony, keeping only the content of evidentiary
information in the text of the protocol, omitting
some non-essential details. At the same time,
it is advisable to use words and sentences that
do not contain stylistic and syntactic features
of the interrogated language. In cases where
a witness declares to the investigator about ille-
gal influence on him after he has already been
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questioned in criminal proceedings, in order to
keep information about his identity secret, it is
advisable to conduct the interrogation again
with the assignment of a pseudonym to the wit-
ness of investigative (search) action.

3. Organization of the interview of a minor
witness in conditions that ensure their safety

Underage witnesses can fall under a negative
impact during investigative (search) actions. In
this connection, there is a problem of obtaining
objective information from such a specific cat-
egory of participants in criminal proceedings
while simultaneously ensuring their safety. This
is due to the fact that the behavior of minors
is influenced by the perception of social space.
Criminal proceedings involving minors must be
carried out with the application of special rules
that equally ensure an increased level of pro-
tection of the rights and interests of all minors,
regardless of their procedural status.

If a minor is an accidental witness to a crim-
inal offense, the question of his interrogation as
a witness should be decided only with the con-
sent of his legal representative, because there is
a threat to the safety of the child, which is more
important than even obtaining information that
has evidential value. If the legal representative
objects to the questioning of a minor witness,
conducting investigative (search) actions with
his participation is inadmissible. If the legal
representative agrees to question the minor as
a witness, the investigator must take possible
measures to ensure the safety of the child.

In this situation, the information about
the personal data of the minor witness should be
classified as much as possible. It should be taken
into account that the participants in the crimi-
nal process who have an interest in it — the sus-
pect, the accused, their defense attorneys — have
access to the materials of the criminal proceed-
ings and can obtain information about the data
of the minor witness. Under such circumstances,
the investigator must ensure the confidenti-
ality of the specified information in the event
of a threat to the safety of a minor.

The legal representative of a minor witness
must be explained the situation in connection
with which the child is involved in partici-
pating in criminal proceedings as a witness, as
well as the possible risks for him related to this.
Only after that, the legal representative should
express his decision regarding the possibility
of the child’s participation as a witness.

In addition, the legal representative should
be made aware of the obligation to report infor-
mation about persons who express an interest in
a child witness in criminal proceedings. If such
an interest was expressed before the minor was
invited as a witness, the legal representative
must report this fact.
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When receiving information about the legal
representative committing actions directed
against the child’s interests, the information
must be verified, and in case of confirmation,
the issue of replacing the legal representative
and bringing him to justice should be decided.

The participation of a psychologist is
an unconditional guarantee of the protection
of the rights of minors in the conduct of investi-
gative (search) actions with their participation.
The intellectual features of a child, depending
on his age, are determined by a child psycholo-
gist, who can give a conclusion about his men-
tal state, the ability to perceive and reproduce
the received information, intellectual features
that affect the behavior and development
of the child, the feasibility of involving him in
participation in investigators (search) actions.

In our opinion, the question of questioning
aminor should be decided by an authorized per-
son after consultation with a psychologist. We
consider it inappropriate to interrogate a child
under the age of 6, as his consciousness is not
sufficiently formed to understand the informa-
tion received, and its static reproduction may
lead to an incorrect assessment of the event that
took place.

In addition, in order to ensure the safety
of a minor witness, all persons who have infor-
mation about his participation should be
warned of criminal liability for its disclosure, as
it is of value for the pre-trial investigation. Such
an approach will ensure the safety of a minor
witness involved in investigative (search)
actions, will allow obtaining objective informa-
tion without causing the child various stressful
conditions.

4. Interrogation of witnesses who assist in
the investigation of criminal offenses

A different tactical approach should be used
during the interrogation as witnesses of persons
involved in criminal proceedings, i.e., whistle-
blowers, confidants, knowledgeable persons,
etc.

In accordance with Part 2 of Art. 256
of the CPC of Ukraine, persons who, during con-
fidential cooperation, participated in the con-
duct of secret investigative (research) actions,
may be questioned as witnesses with the provi-
sion of confidentiality of information regarding
them and the application of security measures
provided for by current legislation (Criminal
Procedure Code of Ukraine, 2012). Whistle-
blowers, as persons who provide assistance in
preventing and combating corruption, can be
both persons cooperating with the investigation
(entered into a plea agreement) and witnesses
in criminal proceedings (Tomma, 2019, p. 300).
Depending on the circumstances of the event
in criminal proceedings on receiving an ille-

gal benefit by an official, the intermediary can
be both a suspect and a witness. In such crim-
inal proceedings, the subject of questioning
of the mediator’s witness is the circumstances
of his involvement as a mediator, the amount
of remuneration, etc. (Andreiko, 2015, p. 130).

Scientific sources substantiate the opinion
about the possibility of questioning an expert
during a pre-trial investigation. Thisis related to
the provision of paragraph 1, part 5 of Article 69
of the Criminal Procedure Code of Ukraine,
according to which the expert is obliged to
give a reasoned and objective written opin-
ion on the questions put to him, and if neces-
sary, to explain it (Criminal Procedure Code
of Ukraine, 2012). During the pre-trial inves-
tigation, the expert, if necessary, may be ques-
tioned by the investigator, prosecutor, investi-
gating judge as a witness in a specific proceeding
regarding the conclusion given by him within
the meaning of Part 1 of Article 65 of the CCP
of Ukraine. An essential feature of the expert’s
testimony is that it is an explanation, clarifica-
tion and addition to the content of the conclu-
sion, and therefore, the facts previously limited
by the given conclusion are its continuation
(Vorobchak, 2019, p. 46).

In addition, knowledgeable persons who
did not give a conclusion about which the ques-
tioning is being conducted are most often ques-
tioned as witnesses to obtain information
about those circumstances for the investigation
of which special knowledge is required. Such
evidence mainly consists in providing reference
and explanatory assistance on certain issues that
require knowledge in certain fields of knowledge
(Pchelina, 2021, p. 362). Taking into account
the fact that the testimony of knowledgeable
persons who provide assistance in criminal pro-
ceedings as specialists may contradict the inter-
ests of the parties to the criminal proceedings,
there is a possible risk of putting pressure on
them, their relatives and friends.

It is worth noting that the list of proce-
dural, organizational, and tactical problems
during the interrogation of a witness taken
under protection is not limited to those
presented in the article. In today’s condi-
tions, the procedure for obtaining and veri-
fying the testimony of the specified subject
of the criminal process as part of his inter-
rogation at the court session by the investi-
gating judge during the pre-trial investiga-
tion, remotely in the video conference mode
(Part 1 of Article 225, Part 2 of Article 232
of the CPC of Ukraine) requires special atten-
tion of Ukraine), at the request of a competent
body of a foreign state (Article 567 of the CPC
of Ukraine), and should become the subject
of further scientific investigations.
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3. Conclusions

Thus, the tactics of witness interrogation
are formed considering the typical interro-
gation program of a person with the status
of a witness (eyewitness, witness, expert, whis-
tleblower, confidant, etc.), his age, and depends
on the investigative situation in a specific crim-
inal proceeding, real and potential threats to
such persons, their relatives and friends.

If there are sufficient grounds to believe that
the life, housing, health, property of the witness,
his family and relatives are in danger, his inter-
rogation should be conducted in conditions that
ensure the confidentiality of personal infor-
mation. In cases where a witness declares to
the investigator about illegal influence on him
after he has already been interrogated in crimi-
nal proceedings, in order to keep the data about
his identity secret, it is advisable to conduct
the interrogation again with assigning the pseu-
donym of the participant of the investigative
(search) action to the witness.

Obtaining objective information from
minors and ensuring their safety at the same
time depends on the skillful organization by

investigators of the procedure of questioning
such a witness with the participation of a legal
representative and a psychologist, taking meas-
ures to ensure the confidentiality of information
about the child. A different tactical approach
should be used during the interrogation as wit-
nesses of persons involved in criminal proceed-
ings, i.e., whistleblowers, confidants, knowl-
edgeable persons, etc., the interrogation subject
of which depends on their procedural status;
they are interrogated according to the rules
of witness interrogation.

When deciding on the expediency of ques-
tioning a witness, the authorized person should
remember that there is no need to expose the wit-
ness, his relatives and friends to danger, to risk
evidence, the presence of which largely depends
on the sense of personal security of the per-
son giving evidence, that expose the suspect in
the commission of a criminal offense. For tactical
reasons, it is advisable to interrogate a witness in
a court session by an investigating judge during
a pre-trial investigation (Article 225 of the Crim-
inal Code of Ukraine) or via video conference
(Article 232 of the Criminal Code of Ukraine).
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JIOIINT CBIJIKA B YMOBAX, IIIO 3ABE3IIEYYIOTH I10T'0 BE3IIEKY

Awnoranis. Mema. [locaiantyu opraHisauiiiti, TakTHYHI, IIpolECYasIbHI Ta MCUXOJIOTIYHI 0COOIMBOC-
Ti IOTIATY CBiJIKA 3 OJIHOYACHUM BXKUTTSIM 3aXO[IiB M0/0 3abe3iedents iioro Oesnexn. Memodu docai-
Oocenns. HaykoBa CTATTsI HAMTMCAHA 3 BAKOPUCTAHHSIM 3araibHOGMLIOCO(CHKIX Ta ClellialbHIX METO/IB
HAYKOBOTO TI3HAHHS: [ialeKTIIHOTO, (hOPMATBHO-JIOTIIHOTO, JIOTiKO-IOPUANIHOTO, TIOPiBHSIBHOTO, y3a-
rajbHeHHs Ta iH. Pe3ynsmamu. Taktuka nonuty cBifika (hOPMYEThCS 3aJIE3KHO Bift #ioro crarycy (ode-
BUJIEIIb, CBIZIOK, EKCIIEPT, BUKPKMBaY, I0BipeHa 0ocoba TOI0), BiKY, a TAKOK 3aJeKUTh BiJ CJIa40i cuTyaIrii
B KOHKPETHOMY KPMMiHAJIbHOMY IIPOBA/IKEHHI, peajibHKX i IIOTEHIIHNX 3arpo3 TaKUM 0cobaM, iX poju-
yaM i 61M3bKUM. 32 HasIBHOCTI IOCTATHIX ITiICTAB BBAXKATH, 110 )KUTTEBUM OJIaraM CBIijIKa 3arpoxKye Hebes-
IeKa, oro J0IUT HOBUHEH MPOBOAUTUCS B YMOBAX, 10 3a6e311e4yI0Th KOH(IAEHIIIHHICTD BiIOMOCTEH 11po
0coGy. ¥ pasi He3aKOHHOTO BIUIMBY Ha CBIJIKa IIicJist 1a4i HUM [OKa3aHb JOLIIBHO IPOBECTH HOTO TIOBTOP-
HUI IOTIUT T1i/T TPICBOEHUM HOMY TIceBoHIMOM. Bif ymizoi opranisanii mporesypu iX IOIUTY 3a yUacTIo
3aKOHHOTO MPeACTaBHUKA Ta IICHXOJI0Ta 3aJ1e5KUTh OTPUMaHHsI 00’ €KTUBHOI iH(OPMAITii BiJl HEIIOBHOJIIT-
HiX i BogHOYac 3abe3nedenus ix HGesmekn. JIomuT cBifka B Cy0BOMY 3aciflafHi CITINM CYIEIO T/l Yac
JIOCY/IOBOTO PO3CJI/yBAHHS B PEKUMI BiZleOKOHMEPEHIIil € HailGiIbII IOI[IbHUM 3 TAKTHYHUX MiPKyBaHb,
KOJIM iCHY€ 3arpo3a »KUTTIO Ta 340poB’1o cBiaka. Bucnoexu. Haykosuii aHasis ocobamBocTei JomuTy ocib,
sIKi TIepebyBaIOTh y CTATyCl CBiZka B YMOBAX, 1110 3a0€3MeYyIoTh IXHIO O€3MeKy, 1aB 3MOTY KOHCTaTyBaTH,
o (opmar i TaKTHKa IX MPOBEICHHS 3a/IeKaTh Bill BIKY JONUTYBAaHOI 0COOH, CJIIIUOTO. CUTYyallisl, HOro
0COOUCTI XapaKTepUCTHKH, JOBIpU YIIOBHOBaKEHHX 0cib /0 #oro mokasamb Tomo. besneka csiaka, fioro
pifiHUX Ta OJIM3BKKX € TPIOPUTETHOIO TEPe]l MOKJIMBICTIO OTPHMAHHS [JOKA3iB MIISIXOM JIONUTY CBi/lKa
Y KPIMiHAJIBHOMY TIPOBA/[)KEHHI.
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