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THE UKRAINIAN MODEL OF THE NATIONAL
JUDICIARY REGARDING THE ESTABLISHMENT
OF THE FACT OF DEATH AND BIRTH

IN THE TEMPORARILY OCCUPIED TERRITORY:
A RETROSPECTIVE ANALYSIS OF 2014-2022
CHANGES IN CIVIL PROCEDURE LEGISLATION

Abstract. The article is devoted to the study of peculiarities of the Ukrainian model of establishing
the fact of death/birth of a person in the temporarily occupied territory of Ukraine during the Russian
Federation’s large-scale military aggression against Ukraine. As part of the present work, the authors
carried out a detailed comparative analysis of the revisions of Article 317 of the Civil Procedure Code
of Ukraine, which underwent significant changes due to the adoption by the Verkhovna Rada of Ukraine
of Law of Ukraine No. 2345-1X as of July 1, 2022 “On Amendments to Certain Legislative Acts of Ukraine
Regarding the Peculiarities of Proceedings” in cases of establishing the fact of birth or death of a person
during martial or state of emergency in temporarily occupied territories”. A legal evaluation of these
changes was given, and their effectiveness was analyzed taking into account the already formed judicial
practice. Peculiarities of the Georgian and Moldovan models of establishing the facts of the death/birth
of a person in the temporarily occupied territory are singled out, since in the past Georgia and Moldova,
like Ukraine, were “lucky” to experience the “care of a brotherly neighbor”. Given the military realities in
Ukraine and the prevailing circumstances, an opinion is expressed as to whether it is possible to introduce
features of the Moldovan and/or Georgian models in Ukraine.

The purpose of the study is to analyze the key legislative changes to the provisions of the Civil
Procedure Code in terms of simplifying the procedure for establishing the fact of birth and death of a person
in the temporarily occupied territory during martial law and state of emergency; to compare the relevant
versions of Article 317 of the Civil Code of Ukraine to provide a legal assessment of the effectiveness
of the relevant changes; to highlight the key features of the Georgian and Moldovan models of establishing
the fact of birth and death of a person in the temporarily occupied territory with the possibility of further
adoption of experience and its implementation in Ukraine.

Research methodology. The methods of system analysis and comparison were used in the research.

Results prove that the problems of legal regulation of the procedure for establishing the fact of birth
and death of a person in the temporarily occupied territory of Ukraine are poorly studied. However,
it is worth noting the significant contribution of K.V. Husarova (Husarov, 2020), I. M. Volkova,
T. A. Stoyanova, M. H. Sviderska, O. I. Ugrynovska and Pinyashka M. (Ugrynovska, Pinyashka, 2020),
and other specialists in the science of civil procedure law. The empirical basis of studying a primary source
is the modern legislation of Ukraine, as well as the legislation of Georgia and Moldova.
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In addition, it should be noted that in her research, Maryna Basilashvili covered the comparative legal
analysis of registration of civil status acts in Ukraine and Georgia.

Conclusions. The legislative changes analyzed in this study in terms of simplifying proceedings in cases
of establishing the fact of birth or death of a person in the territory where martial law or state of emergency
has been imposed, or in the temporarily occupied territory of Ukraine, can rightly be called progressive,
appropriate and necessary, since they are dictated by the realities of wartime in our country. Moreover,
they will contribute to the unification of judicial practice in establishing the fact of birth and death
of a person in the territory where martial law or state of emergency has been imposed, or in the temporarily
occupied territory of Ukraine. But the legislator still has much work to do in this regard. The regulation
of the institution of establishing the fact of birth and death of a person in the temporarily occupied territory
in Georgia and Moldova has many features and original legal norms that give grounds to conclude about
the possibility of implementing specific positive points of foreign models of establishing the specified types
of legal facts in Ukraine by improving Ukrainian legislation and applying in the Ukrainian legal space.

Key words: legal fact, fact of death, fact of birth, temporarily occupied territory, martial law, Georgia,

Moldova.

1. Introduction

The consequence of the 2014 Russian Fed-
eration’s armed aggression against Ukraine
which had three phases (the first: as of February
20, 2014, when it was recorded the first cases
of violation by the Armed Forces of the Russian
Federation contrary to the Russian Federa-
tion’s international legal obligations of the pro-
cedure for crossing the state border of Ukraine
in the Kerch Strait and use of its army units
stationed in Crimea; the second started in
April, 2014, when armed bandit groupings
controlled, managed and financed by secret
agencies of the Russian Federation proclaimed
the “Donetsk People’s Republic” (7 April,
2014) and the “Luhansk People’s Republic”
(27 April, 2014); the third started on August
27, 2014, with mass invasion of the territory
of Donetsk and Luhansk regions by regular
units of the Armed Forces of the Russian Feder-
ation), and was condemned by the world com-
munity) (Rezoliutsiia Parlamentskoi asamblei
Rady Yevropy Ne 2122, 2016) was illegitimate
military occupation and subsequent illegal
annexation of the territory of the Autonomous
Republic of Crimea and the city of Sevas-
topol — an integral part of the state territory
of Ukraine, military occupation of a large part
of the state territory of Ukraine in the Donetsk
and Luhansk regions (Postanova Verkhovnoi
Rady Ukrainy Pro Zaiavu Verkhovnoi Rady
Ukrainy Pro vidsich zbroinii ahresii Rosiiskoi
Federatsii ta podolannia yii naslidkiv, 2015).

The illegal occupation of part of the Ukrain-
ian territory by the Russian Federation has
caused many problems in every sphere of public
life of our country. They also affected the state
registration of civil status acts. It refers to those
practical problems that arise in the state regis-
tration of civil status acts for citizens living in
the temporarily occupied territory of Ukraine,
i, the Autonomous Republic of Crimea,
the city of Sevastopol, and some districts, cit-
ies, towns and villages of Donetsk and Luhansk
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regions. First of all, it is a case of the acts
of birth and death in the temporarily occupied
territory of Ukraine. Despite the armed aggres-
sion and occupation, the biological processes
of human birth and death continued. From
2014 to 2017, about 200,000 people were born
in the temporarily occupied territory, and about
270,000 people died (Analitychna zapyska bla-
hodiinoho fondu <«Pravonazakhyst> shchodo
administratyvnoi protsedury reiestratsii aktiv
narodzhennia ta smerti, yaki vidbulys na TOT,
2022). In addition, in the Autonomous Republic
of Crimea, the number of births was as follows:
in 2016 — 22,995 people, in 2017 — 9,810 peo-
ple. At the same time, the number of deaths in
the relevant territory was as follows: in 2016 —
28,932 people, in 2017 — 14,323 people. In turn,
in the territory of the so-called “DPR”, there
were recorded the following data: ¢ in 2016 —
11,771 births and 34,833 deaths; * in 2017 —
5,875 births and 17,866 deaths (Uhrynovska,
Piniashko, 2020, p. 51).

The above problems were triggered by
the failure to provide appropriate medical doc-
uments specified by the legislation of Ukraine,
since documents issued by the occupation
authorities were not considered as such in
the meaning of Ukrainian legislation. Conse-
quently, the Ukrainian authorities of the state
registration of civil status acts could not regis-
ter, and a person, accordingly, could not obtain
a birth/death certificate of persons resided/
residing in the temporarily occupied territory
of Ukraine determined by the Verkhovna Rada
of Ukraine.

Given the circumstances, it was obvious
that it would be impossible to solve the problem
concerned via administrative means through
empowering the bodies of state register of civil
status acts and, probably, would not be too
effective at the mentioned stage.

In this regard, the Law of Ukraine “On
Amendments to the Civil Procedure Code
of Ukraine concerning Establishment of Fact
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of Birth or Death in the Temporarily Occu-
pied Territory of Ukraine” dated February 4,
2016 No. 990-VIII, which entered into force
on February 24, 2016 (hereinafter referred
to as Law No. 990-VIII) updated the Civil
Procedure Code of Ukraine by supplement-
ing with article 257-1 ” Peculiarities of pro-
ceedings on establishing the fact of birth or
death in the temporarily occupied territory
of Ukraine” (Zakon Ukrainy Pro vnesen-
nia zmin do Tsyvilnoho protsesualnoho kod-
eksu Ukrainy shchodo vstanovlennia faktu
narodzhennia abo smerti oby na tymaschovo
ok okupi terytorii, Ukrainy, 2016). Thus,
thelaw’s provisions, forthe first time in Ukraine,
enshrined the institution of “establishing
the fact of birth or death in the temporarily
occupied territory of Ukraine” at the legisla-
tive level.

As can be seen from the explanatory note
to the Law No. 990-VIII, it was adopted to
optimize the process of obtaining birth/death
certificates by persons residing in the tempo-
rarily occupied territory of Ukraine determined
by the Verkhovna Rada of Ukraine without
appropriate medical documents provided for by
the legislation of Ukraine. It would contribute
to ensuring the enforcement of the rights of citi-
zens living in the temporarily occupied territory
of Ukraine to obtain the certificates (Poiasniu-
valna zapyska do proektu Zakonu Ukrainy Pro
vnesennia zmin do Tsyvilnoho protsesualnoho
kodeksu Ukrainy shchodo vstanovlennia faktu
narodzhennia abo sti na tymaschovo okovi ter-
upyii, Ukrainy, 2015).

As part of the “udicial reform”,
the Verkhovna Rada of Ukraine adopted
the Law of Ukraine No0.2147-VIII on October
3, 2017, which entered into force on December
15, 2017, “On Amendments to the Economic
Procedure Code of Ukraine, the Civil Proce-
dure Code of Ukraine, the Code of Administra-
tive Procedure of Ukraine and other legislative
acts” (hereinafter — the Law No.2147-VIII),
which amended the Civil Procedure Code
of Ukraine and set out its provisions in
a new version. The enshrined novels allowed
the scientific community to define the code
in professional circles as a “new Civil Proce-
due Code of Ukraine”. In fact, the provisions
of Article 317 of the new CPC fixed the pecu-
liarities of proceedings in cases of registering
birth or death in the temporarily occupied
territory of Ukraine, which will be further dis-
cussed in the present study (Zakon Ukrainy
Pro vnesennia zmin do Hospodarskoho prot-
sesualnoho kodeksu Ukrainy, Tsyvilnoho
protsesualnoho kodeksu Ukrainy, Kodeksu
administratyvnoho sudochynstva Ukrainy ta
inshykh zakonodavchykh aktiv, 2017).

2. Legislative changes

On February 24, 2022, a new phase
of the Russian Federation’s armed aggres-
sion began, which was marked by a large-scale
military invasion of the sovereign territory
of the Ukrainian state (Rezoliutsiia General-
noi Asamblei Orhanizatsii Obiednanykh Nat-
sii “Ahresiia proty Ukrainy”, A/RES/ES-11/1,
2022; Promizhne rishennia Mizhnarodnoho
sudu OON, 2022). The “elder loving brother”
called it a “special military operation”. The
Decree of the President of Ukraine No. 64 dated
24.02.2022, approved by the Law of Ukraine
dated 24.02.2022 No. 2102-1X, imposed mar-
tial law in Ukraine from 05:30 am on Febru-
ary 24, 2022, in connection with the military
aggression of the Russian Federation against
Ukraine based on the proposal of the National
Security and Defense Council of Ukraine,
in accordance with paragraph 20 of part one
of Article 106 of the Constitution of Ukraine,
the Law of Ukraine “On the Legal Regime
of Martial Law” (Ukaz Prezydenta Ukrainy
“Pro vvedennia voiennoho stanu v Ukraini”,
2022), which was subsequently repeatedly
extended and continues at the present time.

As a result of the advance of the Russian
army, part of the Ukrainian territory is or has
been under the temporary control of the aggres-
sor country’s military. And some cities, for
example, Mariupol, are under siege almost
from the beginning of a new phase of armed
aggression. All this time, the Russian army
has been committing systematic and mas-
sive crimes against the civilian population,
including indiscriminate shelling using artil-
lery and air raids on objects of the private
residential sector of civilian infrastructure
(hospitals, libraries, shelters, etc.). Numerous
cases of shooting of the civilian population in
the territories temporarily controlled by Rus-
sian troops were recorded which could not be
properly documented. According to the infor-
mation received, mass Kkillings and burials
of civilians are happening in the territories
of Ukraine temporarily occupied by the Rus-
sian military. There is also information about
attempts of the Russian military to dispose
of the bodies of civilians whom they killed to
hide crimes. In the territories controlled or
blocked by the army of the aggressor state,
there are facts of the birth of children who, as
a result of active hostilities or temporary con-
trol of settlements by the Russian army, cannot
be properly registered (Poiasniuvalna zapy-
ska do proektu Zakonu Ukrainy Pro vnesen-
nia zmin do deiakykh zakonodavchykh aktiv
Ukrainy shchodo osoblyvostei vstanovlennia
yurydychnykh faktiv v umovakhiennoho chy
nadzvychainoho stanu, 2022).
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Following data posted on the website
of the Ukrainian Parliament Commissioner for
Human Rights as of December 2022, 15,000
people were known to be missing under special
circumstances (Upovnovazhenyi Verkhovnoi
Rady Ukrainy z prav liudyny, 2022).

Moreover, the Office of the United Nations
High Commissioner for Human Rights con-
firmed 6,702 deaths and 10,479 injured civilians
in Ukraine due to a full-scale Russian inva-
sion (from February 24 to December 4). From
November 1 to November 30, OHCHR recorded
162 civilian deaths and 526 injured in Ukraine.
The organization emphasizes that the real num-
ber of deaths is much higher, as information
from some places where intense hostilities con-
tinue is delayed, and many reports still need
to be confirmed. This applies, for example, to
the settlements of Mariupol (Donetsk region),
Izium (Kharkiv region), Lysychansk, Popasna
and Sievierodonetsk (Luhansk region), where,
reportedly, there were numerous civilian deaths
or injuries. In OHCHR, they point out that
most of the confirmed losses were due to the use
of explosives with wide area effects, including
shelling via heavy artillery and multiple-launch
rocket systems, as well as missile and air attacks
(Upvoradas).

All the facts of birth and death occurred in
the conditions and within the territory subject
to martial law required a comprehensive solu-
tion and a simplified procedure for their regis-
tration by analogy with a simplified procedure
for registering birth and death in the temporar-
ily occupied territory of Ukraine.

In order to promote the exercise and pro-
tection of civil rights and maintain proper reg-
istration of births and deaths during martial
law or state of emergency, the Verkhovna Rada
of Ukraine adopted the Law of Ukraine No.
2345-1X as of July 1, 2022 “On Amendments to
Certain Legislative Acts of Ukraine on the Spe-
cifics of Proceedings in Cases on Establishing
the Fact of Birth or Death during Martial Law/
State of Emergency in Temporarily Occupied
Territories”, which entered into force on August
7, 2022 (hereinafter referred to as the Law No.
2345-1X) (Zakon Ukrainy Pro vnesennia zmin
do deiakykh zakonodavchykh aktiv Ukrainy
shchodo osoblyvostei provadzhennia u spra-
vakh pro vstanovlennia faktu narodzhennia abo
smerti osoby v umovakh voiennoho chy nadzvy-
chainoho stanu ta na tymchasovo okupovanykh
terytoriiakh, 2022). Law No. 2345-1X amended
the Civil Procedure Code of Ukraine by intro-
ducing a simplified procedure for establishing
the legal facts of birth and death in the terri-
tory in which martial law or state of emergency
operates, and the provisions of Article 317 are
restated.
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In this regard, the authors further pres-
ent comparative analysis of the peculiarities
of proceedings in cases of registering birth or
death during martial law or emergency state in
the temporarily occupied territories, enshrined
in Article 317 of the CPC of Ukraine as revised
in Law No. 2147-VIII (hereinafter for con-
venience — the old wording is until August
6, 2022, inclusively) and Law No. 2345-IX
(hereinafter for convenience — the new ver-
sion is as of August 7, 2022).

The first particularity of the amendments
enshrined by Law No. 2345-1X is the expan-
sion of the territorial scope of the provisions
of Article 317 of the CPC of Ukraine. In par-
ticular, this follows from the analysis of the arti-
cle’s title in both versions. Thus, in the older
version, the provisions of Article 317 concerned
proceedings in cases of registering birth or
death only in the temporarily occupied terri-
tory of Ukraine. However, in the new version,
the article regulates proceedings in cases of reg-
istering birth or death in the territory in which
martial law or emergency state was intro-
duced, or in the temporarily occupied terri-
tory of Ukraine.

Therefore, the scope of Article 317
of the CPC of Ukraine, in addition to the tem-
porarily occupied territory of Ukraine, is also
extended to the territory where martial law
or emergency state is introduced. In addition,
the revised version does not specify the defi-
nition of the temporarily occupied territory
of Ukraine by the Verkhovna Rada of Ukraine.

The amendments were obviously dictated
by martial law imposed throughout Ukraine on
February 24, 2022, which is currently ongoing.

The explanatory note to the draft Law
No. 2345-1X, when substantiating the need to
extend the relevant procedure for establishing
facts for the period of the emergency state, holds
that the same procedure for registering birth
and death should be extended during the emer-
gency state which, in accordance with law
norms, is a special legal regime that can be tem-
porarily introduced in Ukraine or its individual
areas in the case of anthropogenic or natural
emergencies not lower than the national level,
which have led or may lead to human and mate-
rial losses, pose a threat to the life and health
of citizens, or in an attempt to seize state power
or change the constitutional order of Ukraine
by violence and, under the Law, provides for
vesting the relevant state authorities, military
command and local self-government bodies
with the powers necessary to avert a threat
and ensure the safety and health of citizens,
the normal functioning of the national economy,
state authorities and local self-government bod-
ies, and protection of the constitutional order;
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it also allows for temporary, due to the threat,
restrictions in exercising constitutional rights
and freedoms of man and citizen and the rights
and legitimate interests of legal entities with
an indication of their duration (Poiasniu-
valna zapyska do proektu Zakonu Ukrainy Pro
vnesennia zmin do deiakykh zakonodavchykh
aktiv Ukrainy shchodo osoblyvostei stanovlen-
nia yurydychnykh faktiv v umovakh voiennoho
chy nadzvychainoho stanu, 2022).

As for the specification of the territory in
which martial law or a state of emergency has
been imposed, or in the temporarily occupied
territory of Ukraine, it should be noted the fol-
lowing.

Following the provisions of Article 5
of the Law of Ukraine “On the Legal Regime
of Martial Law”, martial law in Ukraine or in its
particular areas is introduced on the proposal
of the National Security and Defense Coun-
cil of Ukraine by the Decree of the President
of Ukraine approved by the Verkhovna Rada
of Ukraine (Zakon Ukrainy Pro pravovyi
rezhym voiennoho stanu, 2015).

The state of emergency in Ukraine or in its
particular areas is introduced by the Decree
of the President of Ukraine, which is subject
to approval by the Verkhovna Rada of Ukraine
within two days from the moment of the appeal
of the President of Ukraine (Article 5 of the Law
of Ukraine “On the Legal Regime of the State
of Emergency”) (Zakon Ukrainy Pro pravovyi
rezhym nadzvychainoho stanu, 2000).

As for the temporarily occupied territory
of Ukraine, the following should be noted.

The current legislation of Ukraine does
not define the concept of “temporarily occu-
pied territory of Ukraine”. Only in Article 1
of the Law of Ukraine “On Ensuring the Rights
and Freedoms of Citizens and the Legal
Regime in the Temporarily Occupied Territory
of Ukraine”, which determines the legal status
of the temporarily occupied territory of Ukraine,
it is stated that the territory of Ukraine tem-
porarily occupied by the Russian Federation
(hereinafter referred to as the temporarily occu-
pied territory) is an integral part of the territory
of Ukraine, which is subject to the Constitu-
tion and laws of Ukraine, as well as international
treaties, the consent to be bound by which is
provided by the Verkhovna Rada of Ukraine.
In addition, the article contains a note about
the beginning of the temporary occupation
of certain territories of Ukraine. In particular,
the date of the beginning of temporary occupa-
tion by the Russian Federation of certain ter-
ritories of Ukraine is February 19, 2014. The
Autonomous Republic of Crimea and the city
of Sevastopol have been temporarily occupied
by the Russian Federation since February 20,

2014. Individual territories of Ukraine that
are part of Donetsk and Luhansk regions are
occupied by the Russian Federation (including
the occupation administration of the Russian
Federation) since April 7, 2014 (Zakon Ukrainy
Pro zabezpechennia prav i svobod hromadian ta
pravovyi rezhym na tymchasovo okupovanii
terytorii Ukrainy, 2014).

A rather approximate definition
of the concept of “temporarily occupied ter-
ritory of Luhansk and Donetsk regions” was
available in Article 1 of the Law of Ukraine “On
the Peculiarities of State Policy on Ensuring
Ukraine’s State Sovereignty over Temporarily
Occupied Territories in Donetsk and Luhansk
Regions” No. 2268-VIII dated January 18,2018,
which expired on May 7, 2022, based on Law No.
2217-1X dated April 21, 2022. In particular, on
the day of adoption of the Law, it was assumed
that the temporarily occupied territories
of Donetsk and Luhansk regions are recognized
as parts of the territory of Ukraine controlled
by the armed units of the Russian Federation
and the occupation administration, namely:
1) the land territory and its internal waters
within specific areas, cities, towns, and villages
of Donetsk and Luhansk regions; 2) internal sea
waters adjacent to the land territory defined
by paragraph 1 of this part; 3) the subsoil under
the territories defined by paragraphs 1 and 2 of
this part, and the airspace over these territories.

It is not coincidence that the present study’s
authors characterized the above definition
of the concept of “temporarily occupied ter-
ritory in Luhansk and Donetsk regions” as
approximate, since, as it does not have all those
features of temporarily occupied territory that
would characterize it as such. Consequently, it
requires proper legislative consolidation, given
the established practice.

The Resolution of the Cabinet of Ministers
of Ukraine No. 1364 dated December 6, 2022
“Some issues of forming a list of territories where
hostilities are (were) conducted or temporarily
occupied by the Russian Federation” establishes
that the list of territories where hostilities are
(were) conducted or temporarily occupied by
the Russian Federation (hereinafter referred to
as the list) is approved by the Ministry of Rein-
tegration of the Temporarily Occupied Territo-
ries of Ukraine under the annex and in agree-
ment with the Ministry of Defense on the basis
of suggestions from relevant regional and Kyiv
city military administrations (Postanova Kabi-
nuistriv Ukrainyiaki pytannia formuvannia per-
eliku terytorii, na yakykh vedia (bolysia) boutsi
abiovi di tymasovo oovany Rosupiisukhu Fed-
eriiei, 2022).

Thus, from December 6, 2022, the Ministry
for Reintegration of the Temporarily Occupied
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Territories is authorized to compile a list of terri-
tories temporarily occupied by the Russian Fed-
eration. According to the information posted on
the Ministry’s official website, the latest order
approving the list of such territories is dated
December 22, 2022, Order No. 309 (Nakaz
Ministerstva z pytan reintehratsii tymchasovo
okupovanykh terytorii Pro zatverdzhennia Per-
eliku terytorii, na yakykh vedutsia (velysia)
boiovi dii abo tymchasovo okupovanykh Rosi-
iskoiu Federatsiieiu, 2022).

It should be noted that despite the consoli-
dation in the Civil Procedure Code of Ukraine
of the so-called three national procedural mod-
els of registering birth and death (sub-paras. 7-9
of Part 1 of Art. 315 of the Civil Procedure
Code of Ukraine), or so-called general proce-
dures for establishing the relevant facts, namely:
the establishment of the birth fact at a certain
time in case of impossibility of registration by
the state registration authority of civil status
acts of birth; death at a certain time in case
of impossibility of registration by the state reg-
istration authority of civil status acts of death;
death of a person who went missing under cir-
cumstances that threatened them with death
or give grounds to consider them dead due to
anthropogenic or natural emergency accident in
connection with the imposition of martial law
throughout Ukraine. Starting from February
24, 2022, the effect of sub-paras. 7-9 of Part 1
of Art. 315 of the CPC of Ukraine was sus-
pended for the specified period, and the pro-
visions of Article 317 of the CPC of Ukraine
are exclusively subject to application.

The second particularity of amendments
introduced in the wording of Article 317
ofthe CPCisthe expansion of the parties author-
ized to apply to sue for the establishment
of a legal fact under Article 317 of the CPC
of Ukraine.

In particular, before introduced amend-
ments, an application for birth registration could
be submitted by parents, relatives, their repre-
sentatives, or other legal guardians of the child.
Starting from 07.08.2022, an application for
birth registration can be submitted by parents
or one of them, representatives, family mem-
bers, guardian, trustee, person who maintains
and brings up the child, or other legal repre-
sentatives of the child. Thus, relatives were
replaced by family members, and an expanded
list of legal representatives of the child was pre-
sented, indicating specific persons: guardian,
trustee, a person who maintains and brings up
the child.

According to paragraph five of clause 6
of the reasoning of the Decision of the Consti-
tutional Court of Ukraine as of June 3, 1999 No.
5-rp/99 in the case of the official interpretation
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of the term “family member”, family members
are, in particular, persons who permanently
reside with them and share a common house-
hold. Such persons involve not only close rel-
atives (siblings, grandchildren, grandfather
and grandmother) but also other relatives or
persons who do not have direct familyhood
with a person (brothers and sisters in law;
stepsiblings; stepfather, stepmother; guardians,
trustees, stepchildren, and others). Prerequi-
sites for their recognition as family members,
in addition to living together, are the following:
common household maintenance, that is, com-
mon costs, a common budget, shared meals, pur-
chase of property for common use, shared costs
and housing maintenance, its repair, mutual
assistance, oral or written agreements on using
the premises, and other circumstances testifying
family relations.

As the legislation of Ukraine does not
contain an exhaustive list of family members
and only determines the criteria under which
persons constitute a family, the Civil Court
of Cassation of the Supreme Court, in its ruling
as of April 23, 2020 in case No. 686,/8440/16-11
(proceeding No. 61-15699¢819) and supported
the legal opinion expressed by the Supreme
Court in its ruling as of March 31, 2020
in case No. 205/4245/17 (proceeding No.
61-17628c819), noted that criteria for attrib-
uting to family members include cohabita-
tion (with the exception of the separation
of the spouses with a valid reason and the child
with parents), common household and mutual
rights and obligations of persons who have
united for cohabitation (Postanova Kasatsi-
inoho tsyvilnoho sudu Verkhovnoho sudu u
spravi Ne 686,/8440/16-ts, 2020).

Until 07.08.2022, an application for reg-
istering death could be submitted by rel-
atives of the deceased or their representa-
tives, after 07.08.2022 — by family members
of the deceased, their representatives or other
interested persons (if the establishment
of the fact of death affects their rights, obli-
gations, or legitimate interests). Thus, the rel-
atives of the deceased, as subjects of the right
to apply for death registration, were replaced by
family members of the deceased and a new cat-
egory of applicants — other interested persons,
which were specified: persons whose rights,
obligations, or legitimate interests depend on
the establishment of the death fact.

In our opinion, the expansion of the par-
ties entitled to file a relevant petition in court
is legally justified and dictated by the realities
of wartime, and, most importantly, will contrib-
ute to the protection of persons whose rights,
obligations, or legitimate interests are influ-
enced by the registration of birth/death.
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The third particularity of amendments to
Article 317 of the CPC of Ukraine is the change,
or rather clarification, of the rules of jurisdiction
of cases on registration of death/birth in accord-
ance with Article 317 of the CPC of Ukraine.

Before the introduced amendments,
the application for registering birth was sub-
mitted to any court outside such (temporarily
occupied) territory of Ukraine, regardless
of the place of the applicant’s residence. As from
07.08.2022, such an application is submitted
to any local court of Ukraine that adminis-
ters justice, regardless of the place of residence
(stay) of the applicant.

Hence, clarifying the rules of jurisdiction for
the consideration of applications for registering
birth, the legislator focused on a court title by
indicating that such a court is the local one
and also indicated that it is authorized to admin-
ister justice. And this is not accidental. During
alarge-scale war in Ukraine and ensuing martial
law, many courts, not only located in the tempo-
rarily occupied territories but also in the zone
of active hostilities, are deprived of the ability
to administer justice, and therefore, the rel-
evant order of the Chairman of the Supreme
Court changed the territorial jurisdiction
of such courts. We believe it is appropriate that
the new version has no indication of the need
to apply to the court outside the relevant
(temporarily occupied — in the older version)
territory of Ukraine, because the territorial
jurisdiction of the court located in the tempo-
rarily occupied territory, as indicated above,
is changed by the specific order of the Chair-
man of the Supreme Court, and martial law is
imposed throughout the territory of Ukraine.

Therefore, taking into account the above,
it can be said that as from 07.08.2022, an appli-
cation for death registration under Article 317
of CPC of Ukraine is submitted to any local
court of Ukraine that administers justice in
the territory subjected to martial law but
outside the temporarily occupied territory
of Ukraine, regardless of the place of residence
(stay) of the applicant.

The rules of jurisdiction in cases of death
registration were also changed. Thus, until
07.08.2022, an application for establishing
the fact of death could be filed in court out-
side such (temporarily occupied) territory
of Ukraine; as from 07.08.2022 — to any local
court of Ukraine that administers justice,
regardless of the place of residence (stay)
of the applicant. In other words, the legislator,
as in the rules of jurisdiction of cases on birth
registration, clarified the rules of jurisdiction to
consider applications for registering death by
focusing on the court’s jurisdiction and indicat-
ing that such a court is the local court and also

indicated that it is authorized to administer jus-
tice. The reasons for such a decision of the leg-
islator are mentioned above. In addition, unlike
the rules of jurisdiction of cases on registering
birth, which almost remained the same, clari-
fying the rules of jurisdiction of cases on regis-
tering death, the legislator noted that the place
of residence (stay) of the applicant does not
affect the determination of jurisdiction rules.

Keeping the norm on the urgency of consid-
eration of the specific category of cases the same,
the legislator only changed the initial moment
of urgency countdown: if the old wording
of the article provided that cases are considered
immediately after receiving the relevant appli-
cation by the court, the new version provides
for immediate consideration since the day
when the relevant application is received by
the court. It should be noted that judicial prac-
tice did not experience a significant difference
in these changes. Moreover, judicial practice has
not yet developed a common approach to under-
standing the urgency of considering the specific
category of cases. The analysis of the Unified
State Register of Court Decisions gives grounds
to assert that the consideration of specific
cases takes place both on the day of applica-
tion receipt (Ukhvala Halytskoho raionnoho
sudu m.Lvova u spravi No. 461,/6803/22, 2022)
and on another day determined by the court
and different from the day of application receipt
(Ukhvala Lychakivskoho raionnoho sudu
m.Lvova u spravi No. 463/9086,/22, 2022).

It is obvious that in terms of the urgency
of consideration of specific cases, it should
be understood that after application receipt,
the court immediately decides on initiating pro-
ceedings in the case, takes preparatory actions,
convokes the persons involved in the case,
and then begins the trial.

In our opinion, the legislator, setting urgent
deadlines for the consideration of the category
of cases concerned, thereby attached impor-
tance to such cases and pursued the goal to
protect the rights and legitimate interests
of the applicant effectively and within a rea-
sonable time but not by any means of formally
“fast” consideration of the case, as it sometimes
appears to onlookers.

As for the provisions of Article 317
of the CPC of Ukraine, which regulate the con-
tent of the court decision on registering birth
and the need to indicate the date and place
of birth of a person, their parents; the urgency
of execution of the judgment in cases of estab-
lishing the fact of birth or death, the possibility
of appealing it, as well as the procedure for issu-
ing the court decision to participants in the case
and forwarding it to the State Register of Civil
Status Acts. That is, the wording of the pro-
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visions of parts 3-5 of Article 317 of the CPC
of Ukraine has not changed.

In general, the Ukrainian model of estab-
lishing the fact of death/birth in the temporar-
ily occupied territory of Ukraine, incl. the terri-
tory where martial law or a state of emergency
was introduced as from 07.08.2022 also, can be
described exclusively as a judicial one, since
the establishment of such a fact is possible only
by applying to the court. Moreover, accord-
ing to the explanations provided by the Civil
Court of Cassation as part of the Supreme
Court in the letter dated April 22, 2021 No.
985/0,/208-21, it is indicated that the provi-
sions of the civil procedure law (Article 317
of the CPC of Ukraine) do not require persons
applying to the court to establish the relevant
fact to file a written refusal of the civil status
registration authority in a court to register
such facts (Lyst-roziasnennia Kasatsiinoho
tsyvilnoho sudu u skladi Verkhovnoho Sudu
No. 985/085,/208-21, 2021).

3. Foreign models

In the present study, the authors also con-
sider it necessary to pay attention to the for-
eign experience of legal regulation of the pro-
cedure for establishing the fact of birth/death
in the temporarily occupied territory. In par-
ticular, Georgia and Moldova are significant in
this context as they have experienced the war
and temporary occupation of their sovereign
territory and developed their regulation mod-
els, which are of interest.

Moldovan model.

When we refer to the Moldovan model, we
mean the procedure for recognizing the reg-
istration of births and deaths in the territory
of the Pridnestrovian Moldavian Republic
(hereinafter — PMR).

History brief. The Pridnestrovian Mol-
davian Republic (PMR or Transnistria) is
an unrecognized breakaway state that is inter-
nationally recognized as part of Moldova. It
occupies almost the entire Moldovan part
of the left bank of the Dniester, as well as sev-
eral settlements on the right bank of the river.
In the northeast, it borders Ukraine (Odesa
and Vinnytsia regions), and in the south-
west — Moldova. The so-called “independence
of the unrecognized Transnistrian Moldovan
Republic was proclaimed on August 25, 1991,
after which a short-term armed conflict began
between the separatists and the Russian mili-
tary on the one hand and the Moldovan troops
on the other, culminating in the actual vic-
tory of the separatists with the participation
of the Russian army. The Russian Federation
does not officially recognize the sovereignty of
the Pridnestrovian Moldavian Republic but
unofficially provides it with military, economic,
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political, and diplomatic support (Wikipedia,
2022).

Today, Moldova does not recognize PMR,
but the situation remains peaceful and their
relations are regulated by the relevant legisla-
tive acts.

The legal status of the Transnistrian region
is directly determined by Law No. 173 “On Fun-
damental Regulations of the Special Legal Sta-
tus of Settlements on the Left Bank of the River
Nistru (Transnistria) approved by the Parlia-
ment of Moldova as of July 22, 2005 (with ref-
erences to the Ukrainian plan put forward by
the Ukrainian government in the early 2005 —
new proposals for resolving the Transnistrian
conflict — “On a settlement through democra-
tization” )” (Rishennia YeSPL “SPRAVA Katan
TA INShI proti Moldovy TA ROSII”, 2012).
According to the Law (Article 3), an autono-
mous territorial entity with a special legal status
is established within the Republic of Moldova —
Transnistria, which may include (or withdraw
from) settlements on the left bank of the Dni-
ester River based on the results of local referen-
dums held in accordance with the legislation
of the Republic of Moldova (Fylypenko, 2022,
pp.8-9). Thus, the government of the Republic
of Moldova considers the Pridnestrovian Mol-
davian Republic an integral part of its territory
with a special legal status and, hence, does not
statutorily regard it as “temporarily occupied
territory of the Republic of Moldova”.

The provisions of Article 13-1 of the Law
of the Republic of Moldova “On Civil Status
Acts” stipulate that the facts of civil status that
occurred and were registered in the settlements
of the Left Bank of the Dniester and the munic-
ipality of Bender (Transnistria) can be certified
through issuing civil status acts by the compe-
tent authorities of the Republic of Moldova, if
their registration took place in a manner similar
to the procedure regulated by the legislation
of the Republic of Moldova.

During the registration of civil status acts,
a corresponding record of a civil status act is
drawn up, which is a basis for issuing a civil
status act. The law specifies data to be entered
in the register of births, marriages, dissolution
of marriage, change of surname and/or name,
death, as well as relevant certificates of reg-
istration of civil status acts (Part 4.5 of Art. 5
of the Law of the Republic of Moldova “On Civil
Status Acts”).

On May 16, 2001, to implement the joint
statement of the leaders of the Republic of Mol-
dova and Transnistria as of April 9, 2001, guided
by the Memorandum “On the Basis for Nor-
malization of Relations between the Repub-
lic of Moldova and Transdniestria” as of May
8, 1997, the Protocol “On Mutual Recogni-
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tion of Documents Issued by the Competent
Authorities of the Parties in the Territory
of Transdniestria and the Republic of Mol-
dova” was signed between the Republic of Mol-
dova and Transdniestria. Thus, article 1 states
that certificates of registration of civil sta-
tus acts issued by the competent authorities
of the parties (Transdniestria and the Republic
of Moldova) (ProtolokProvzaiemnevyznanni-
adiinaterytorii) are recognized in the territory
of Transdniestria and the Republic of Moldova.

The above indicates that the Republic
of Moldova recognizes death/birth certificates
issued by the authorities of Transnistria, with-
out additional procedures for registering death/
birth by the authorities of Moldova or estab-
lishing the facts of death/birth.

Therefore, the peculiarity of the Moldovan
model of establishing the fact of birth/death on
the PMR territory is the automatic recognition
by the Republic of Moldova of the relevant act
of death/birth occurred on the PMR territory,
and the certificate of registration of such an act
issued by the bodies of Transnistria.

However, it should be noted that the Mol-
dovan model of automatic recognition of the rel-
evant act is not absolute, since in the presence
of specific circumstances and features of a par-
ticular case, the issue of registering death/birth
and establishing the fact of death/birth in
the PMR territory may be subject to judicial
review. These conclusions are confirmed by
the provisions of Article 281 of the Civil Pro-
cedure Code of Moldova as of May 30, 2003.
According to subparagraphs “c, €” of para-
graph 2, it is provided that the court considers
cases on establishing facts of legal significance,
namely: the fact of birth/death registration;
the fact of death at a certain time under certain
circumstances (Tsyvilnyi protsesualnyi kodeks
Moldovy, 2003). It is obvious that the provi-
sions of Article 281 of the Civil Procedure Code
of Moldova also apply to cases on establishing
the facts of death/birth registration and the fact
of death/birth in the PMR territory, since, as
stated above, PMR is an integral part of the ter-
ritory — an autonomous territorial entity with
a special legal status, under the legislation
of the Republic of Moldova.

The Georgian model.

It is commonly known that in August
2008, the Russian Federation unleashed mili-
tary aggression against Georgia, which caused
the occupation of part of its territory — Abk-
hazia and South Ossetia. The territories are still
under the control of the aggressor state and are
not recognized by the international community
as independent states.

In this regard, on January 21, 2021,
the ECHR adopted a decision in the case

of Georgia v. Russia (Georgia v. Russia, appli-
cation No0.38263/08). The ECHR oflicially
recognized that Russia exercised control over
the territory of Abkhazia and South Ossetia
from August 12 to October 10, 2008. In addi-
tion, the Court recognized the exercise of effec-
tive control by the Russian Federation in these
territories even after the mentioned period, as
evidenced by the cooperation and assistance
agreements signed between the Russian Feder-
ation, South Ossetia and Abkhazia (Rishennia
YeSPL “Hruziia proty Rosii”, 2021).

Consequently, it can be argued that Georgia
also had to settle the issue of registration of civil
status acts and recognition of documents issued
in non-government-controlled territories.

It is worth mentioning that the regula-
tion of the status of the occupied territories
of Georgia is currently regulated by the pro-
visions of the Law of Georgia “On Occupied
Territories” as of October 23, 2008. The provi-
sions of the enacting clause declare that Geor-
gia is a sovereign, unified, and indivisible state,
and the presence of the armed forces of any
other state on its territory without an explicit
and voluntary consent of the State of Georgia
is an illegal military occupation of the territory
of a sovereign state according to the Hague Reg-
ulations of 1907, Fourth Geneva Convention
of 1949 and the norms of customary interna-
tional law. Following the provisions of Article 1
of the Law, the main purpose is to define the sta-
tus of territories that have been occupied as
a result of military aggression by the Russian
Federation, and to establish a special legal
regime for these territories (ZakonHruz-
iiProokupovaniterytorii, 2008).

Particular attention should be paid to
the fact that the relevant Law did not omit
the legal status of illegal bodies (officials) estab-
lished and operating in the occupied territo-
ries of Georgia. Thus, the Article 8 of the Law,
which is called “Illegal Bodies (Officials)”, stip-
ulates that a body (official) shall be illegal if it
is not established (appointed/elected) under
the procedures determined by the legislation
of Georgia, and/or if in any form it actually
performs legislative, executive, or judicial func-
tions or other activity in the occupied terri-
tories that fall within functions of the State
or local self-government bodies of Georgia.
Any act issued by such bodies (officials) shall
be deemed void and shall have no legal impli-
cations, except for cases when the said act is
considered in the manner prescribed by the leg-
islation of Georgia to establish the citizenship
of Georgia, issue a neutral identity card and/
or neutral travel document, register birth, mar-
riage, divorce, death, legal residence of a per-
son in the Abkhaz Autonomous Republic or
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the Tskhinvali region (the former South Osse-
tian Autonomous Region). At the same time,
part three of Article 8 states that in the occu-
pied territories, the possibility of establishing
facts of legal significance is maintained under
the Law of Georgia “On Civil Acts”.

An analysis of the provisions of Article 8
of the Law of Georgia “On the Occupied Terri-
tories” gives grounds to assert that it enshrines
in Georgia, formed in international practice,
the principle of “Namibia exceptions”, accord-
ing to which documents issued by the occupa-
tion authorities can be recognized only if their
non-recognition entails serious violations or
restrictions of fundamental human rights. As
a rule, the principle is used to recognize acts
of registration of births, deaths, and marriages.

Moreover, as stated in the information note
on the Law of Georgia “On the Occupied Terri-
tories” drafted by the Parliament of Georgia for
the Venice Commission, the relevant procedures
were included in the legislation of Georgia that
allow civil registration authorities to recognize
such facts that affect the legal status of a person,
including one living in the occupied territories.
It refers to documents confirming the birth,
death, and credentials of a person necessary for
the realization of the rights and legal interests
of residents of occupied territory (Informatsiina
dovidka shchodo Zakonu Hruzii Pro okupovani
terytorii, 2022).

In particular, part four of Article 11
of the Law of Georgia “On Civil Status Acts”
provides that acts issued by illegal bodies (offi-
cials) located in the occupied territories may be
submitted to the body that registers civil acts
for the purposes provided for by paragraph 2
of Article 8 of the Law of Georgia “On Occu-
pied Territories” (Zakon Hruzii Pro tsyvilni
akty, 2011).

The analysis of the provisions of the Law
of Georgia “On Civil Status Acts” allows assert-
ing that the normative act enshrines an admin-
istrative procedure, that is, the establish-
ment by the civil status registration authority
of the relevant facts of legal significance, in par-
ticular: the facts of a person’s birth and death
at a certain time and in certain circumstances
and the facts of registration of births and deaths
(part one of Article 90). The procedure is con-
ducted administratively (according to Chap-
ters VI and VIII of the General Administrative
Code of Georgia) and requires only a written
application and the presence of the applicant,
other interested persons and witnesses (tes-
timony and explanations of these persons are
used as evidence) in the territorial civil status
registration authority for oral hearing. It can be
applied only in cases upon which the receipt or
restoration of documents certifying the relevant
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fact is impossible in another order or is associ-
ated with inappropriate costs and efforts.

Paragraph four of Article 94 of the Law
of Georgia “On Civil Status Acts” states that
the decision establishing or refusing to establish
a fact of legal significance shall be made no later
than one month after the submission of the rel-
evant application. However, the civil status reg-
istration authority may make a decision extend-
ing time limit if a longer time limit than defined
in this Law is required for the establishment
of essential circumstances of the case. At
the same time, the entire time limit for making
a decision shall not exceed two months. The
decision shall also contain the information nec-
essary for drafting the respective civil status
record and its registration.

In some cases, any failure to establish
the data necessary for civil status registration
may not serve as unconditional grounds for
the refusal to establish the fact of legal signif-
icance. The civil status registration authority
shall be authorised to make a decision establish-
ing a fact of legal significance without a certain
piece of information if it cannot be established
due to the lack of sufficient evidence or for other
reasons (part three of Article 95 of the Law
of Georgia “On Civil Status Acts”).

Despite the availability in Georgia
of an administrative procedure for establish-
ing the facts of birth and death by the civil
status registration authority at a certain time
and under certain circumstances and facts
of registration of births and deaths, these facts
can be established in court, that is, based on
a court decision. The above conclusion follows
from the data below.

According to the Civil Procedure Code
of Georgia as of November 14, 1997, a court shall
hear non-contentious matters on the establish-
ment of facts of legal significance (Article 310)
(TsyvilnyiprotsesualnyikodeksHruzii, 1997).

Indeed, the provisions of Article 312
of the Code, which provides for a list of facts
of legal significance and subject to judicial
establishment, do not enshrine the possibil-
ity of establishing the facts of birth and death
at a certain time and in certain circumstances
and facts of registration of births and deaths.

However, Article 422-1 of the Civil Proce-
dure Code of Georgia “Annulment of a court
decision on establishment of some facts of legal
significance” stipulates that court decisions on
facts of legal significance relating to the birth
or death of a person at a certain time and under
certain circumstance, or the registration
of birth or death may be annulled based on
an action brought by an interested person, if
at the time of bringing the action for annul-
ment there are two different civil records
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and wrong data have been established under
the decision appealed.

Consequently, it is possible to invali-
date a court decision on the establishment
of the facts of birth or death of a person at a cer-
tain time and under certain circumstances, as
well as registration of births and deaths based
on Article 422-1 of the Civil Procedure Code
of Georgia subject to a preliminary court deci-
sion on the establishment of the relevant fact
and its inconsistency with the available records
of the civil status act.

The coverage in this study of the peculiari-
ties of the Ukrainian, Georgian, and Moldovan
models of establishing the facts of birth /death in
the temporarily occupied territory and in the ter-
ritory in which martial law or a state of emer-
gency has been introduced (applies exclusively
to Ukraine since August 7, 2022) raises a rather
interesting question in a practical aspect: is
it possible under the legislation of Ukraine,
including by applying Article 317 of the Civil
Procedure Code of Ukraine by analogy with
the law, to establish in court the fact of death/
birth of a citizen of Ukraine on the territory
of a foreign state (occupied part of its territory),
e.g., the fact of death of a citizen of Ukraine on
the territory of Abkhazia?

Moreover, it is essential to mark that, for
example, the legislation of Georgia has a clear
and unambiguous position in this regard. Thus,
the provisions of Part 3 of Article 90 of the Law
of Georgia “On Civil Status Acts” stipulate
that the civil status registration authority shall
establish any fact of legal significance that
occurred abroad only with respect to a citi-
zen of Georgia, an underage child of a citizen
of Georgia, a stateless person having the status
in Georgia, and a person having the status of ref-
ugee or the humanitarian status in Georgia.

Let’s go back to Ukraine. At first glance,
without delving into the issue concerned,
you can definitely answer “No”, since alleg-
edly the current procedural legislation does
not provide for the possibility of establish-
ing a legal fact, including death/birth, on
the territory of a foreign state, and the provi-
sions of Article 317 of the Civil Procedure Code
of Ukraine provide for the possibility of estab-
lishing the fact of death/birth on the temporar-
ily occupied territory of Ukraine, not a foreign
state. However, it is not all as easy as it sounds.

The Supreme Court gave an unequivo-
cal and substantiated answer to the question,
considering the cassation appeal in case No.
367/2656,/20.

The case sparks interest as the trial subject
was the requirement of the wife to ESTABLISH
THE FACT of the DEATH of her husband —
CITIZEN OF UKRAINE on the TERRITORY

of the “TURKISH REPUBLIC OF NORTH-
ERN CYPRUS” (hereinafter — “TRNC”),
WHICH is the OCCUPIED TERRITORY
OF THE REPUBLIC OF CYPRUS, CON-
VICTED by the WORLD COMMUNITY,
DECLARED ILLEGAL and RECOGNIZED
ONLY BY TURKIYE. The applicant required
to establish the specific fact to obtain her
ex-husband’s death certificate to obtain a pen-
sion in connection with the loss of a breadwin-
ner in the interests of her minor daughter.

By the decision of the Irpin City Court
of Kyiv region as of May 7, 2020, which was
not changed by the decision of the Kyiv Court
of Appeal as of September 24, 2020, the ini-
tiation of proceedings was refused be relying
that the CPC of Ukraine does not provide for
the possibility of establishing the fact of death
of a person in the territory of a foreign state by
the court (Ukhvala Irpinskoho miskoho sudu
Kyivskoi oblasti u spravi No. 367/2656/20,
2020; Postanova Kyivskoho apeliatsiinoho sudu
urav spi No. 367,/2656,/20, 2020).

However, in a decision dated Septem-
ber 15, 2021, the Civil Court of Cassation
of the Supreme Court, reviewing the above-men-
tioned court decisions of the first and appel-
late jurisdictions in cassation, summarized,
emphasizing the erroneousness of the con-
clusions of the court of the first and appellate
jurisdictions, that the CPC of Ukraine does
not provide for the possibility of establishing
the fact of the death of a person in the territory
of a foreign state by the court. The erroneous-
ness of such conclusions is that the uncertainty
of procedural law rules cannot be interpreted
against the applicants and limit their right
to judicial protection, including in cases
of separate proceedings, since the jurisdiction
of Ukrainian courts extends to any legal dis-
pute. Therefore, the courts of first and appel-
late jurisdiction made premature conclusions
about the refusal to initiate proceedings in
the case that caused a violation of procedural
law. As a result, the decision of the first-instance
court and the decision of the court of appeal
were canceled, and the case was forwarded to
the former court to settle the initiation of pro-
ceedings in the case (Postanova Kasatsiinoho
tsyvilnoho suduVerkhovnoho Suduu spravi No.
367,/2656,/20, 2021).

It is also worth paying attention to
the conclusions of the court of first instance,
formulated  following the consideration
of the case upon retrial. Thus, the Irpin City
Court of the Kyiv region, in its decision as
of November 25, 2021, satisfying the application
and establishing the fact of death of a citizen
of Ukraine in the territory of TRNC, noted that
it was impossible to perform the corresponding
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consular action: it could not register the death
of a citizen of Ukraine in the specified territory
by the Embassy of Ukraine in the Republic
of Cyprus in accordance with the “Instruction
on the procedure for registering civil status
acts in diplomatic missions and consular insti-
tutions of Ukraine”, approved by the Order
of the Ministry of Justice of Ukraine, the Min-
istry of Foreign Affairs of Ukraine as of May 23,
2001 No. 32/5/101 (as amended by the Order
of MJU, MFA of Ukraine as of August 25, 2004
No. 90/5/191 (r 1066-04), registered with
MJU as of 01.06.2001 under No. 473/5664),
since the so-called TRNC was convicted by
the world community and declared illegal. With
the exception of Tirkiye, no state or inter-
national organization recognizes the relevant
territory. Non-recognition of the territory by
the world community and Ukraine, in particu-
lar, makes it impossible to protect Ukrainian
citizens by diplomatic institutions of Ukraine,
and all documents issued in this territory are
not recognized by Ukraine. Legalization of doc-
uments (affixing an apostille) by the competent
authorities of Cyprus is impossible. Hence,
the court of first instance, applying the “Namibia
exceptions”, satisfied the application (Rishen-
nia Irpinskoho miskoho sudu Kyivskoi oblasti u
spraviNo. 367,/2656,/20, 2021).

By its decision in one case, the Supreme
Court resolved an array of conflicts that may
arise in this regard and thereby shaped an appro-
priate legal position that will contribute to
ensuring and establishing the unity and sustain-
ability of the specific judicial practice.

Conclusions

The war continues. The fighting lasts in
Kharkiv, Donbas, and southern Ukraine. The
Russian army is bombing every minute, shelling
residential neighborhoods of cities, destroy-
ing civilian infrastructure, hospitals, schools,
and kindergartens, and killing civilians regard-
less of age...But even during the full-scale war —
at this time especially — all the forces of society
and the state should be focused on the protec-
tion of the borders of our state, territorial integ-
rity and, most importantly, the rights, freedoms,
and legitimate interests of our fellow citizens.
State duty is now highly enhanced. People who
have remained in the temporarily occupied ter-
ritory and cannot leave it for specific causes
and those who live in the frontline regions
and areas of active hostilities need our support
and protection badly, including legal. Therefore,
even in such a tough time — the war, the state
must follow the current realities and dictate
of the times, and thus adjust its legislation
and adopt a novel one that could “overcome”
modern military challenges.

Every day in Ukraine, in its controlled
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and temporarily occupied territory, in base-
ments, bomb shelters, hospitals, houses,
and the streets, people are dying and being
born — our people. However, modern reality
sometimes hinders properly registering birth/
death hence obtaining a Ukraine-recognized
document confirming the relevant fact. It
refers to cases when the fact of birth or death
happen in the temporarily occupied territory,
and the documents issued by the occupying
authorities have no legal force and, accordingly,
civil status register authorities in the controlled
territory cannot certify the relevant act of civil
status by relying on such documents; or cases
when the fact of birth/death took place in
the controlled territory of Ukraine subject to
martial law, but due to active hostilities or other
circumstances (death/birth in the basement,
hospital that was bombed, etc.), it is impossi-
ble to obtain appropriate medical documents
to confirm the relevant fact to further submit
it to the civil status register authorities. To
solve the above problems, the institute of estab-
lishing the fact of death and birth of a person
in the territory under martial law or a state
of emergency, or in the temporarily occupied
territory of Ukraine, provided for by Article 317
of the CPC of Ukraine, given the amendments
made.

In addition, it is essential to realize the obvi-
ous: the institution of establishing the facts
of birth and death in the temporarily occupied
territory of Ukraine is not absolute and shall
not be used for abuse and manipulation. As
a result, the act of birth or death in the tempo-
rarily occupied territory of Ukraine will be sub-
ject to establishment in court in the following
cases: 1) it gives rise to legal consequences, i.e.,
it affects the emergence, change, or termina-
tion of personal or property rights of citizens;
2) the current legislation does not provide
for any other procedure for its establishment;
3) the applicant has no other opportunity
to obtain or restore a lost or destroyed doc-
ument certifying a fact of legal significance;
4) the establishment of a fact is not related to
the subsequent settlement of a right dispute.
The court is authorized check the availability
of the specific conditions in every specific case
to avoid abuses and speculations.

For this reason, it is probably too early to
speak of changing the entirely judicial Ukrain-
ian model of establishing the fact of death/
birth in the temporarily occupied territory to
an administrative or mixed one. It is apparent
that only the judicial authorities, given their
powers and practical experience in the relevant
area gained for almost 9 years of war, currently
can overcome these challenges.

Maybe in the future, after the war ended,
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when new challenges will raise, the Ukrainian
legal system will be ready to change its entirely
judicial model of establishing the fact of death/
birth in the occupied territory to an administra-
tive one, as in Moldova or Georgia. However, it
is now not on time, as our country has another
scenario than Moldova and Georgia.

At the same time, it is worth pointing out
that the Unified State Register of Court Deci-
sions contains 138 185 decisions (from Febru-
ary 24, 2016 to February 23, 2022) according
to the category of cases: civil cases (before/
from January 01, 2019); cases of separate pro-
ceedings; cases on establishing facts of legal
significance, of which: the fact of birth/death;
of which: 138,185 decisions are made in

from February 24, 2022 to January 04, 2023 —
18,343 decisions.

The main goal of the relevant Ukrainian
model, whether a judicial or administrative one,
should be the efficient protection of the rights
of our fellow citizens and the avoidance of exces-
sive formalism and bureaucracy, not a banal sim-
plification of the procedure without clarifying
all the circumstances.

However, it would be more desirable if
the outlined Ukrainian model of establishing
legal facts became dead and the memory of it
remained only on the pages of scientific works.

The country cannot survive without those
living its rights.

the temporarily occupied territory of Ukraine; Adam Mickiewicz
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VKPATHCHKA MOJIEJIb HAIIIOHAJIBHOTO CYIOYMHCTBA
I[0/10 BCTAHOBJIEHHS ®AKTY CMEPTI I HAPOJ[UKEHHS
HA TUMYACOBO OKYIIOBAHII TEPUTOPII:
PETPOCHEKTUBHUI AHAJII3 3MIH IIUBLIBHOTO
POIIECYAJIbHOTO 3AKOHOJIABCTBA 2014-2022 PP,

Anorauis. Crartst TpHCBsSYEHA JOCIIUKEHHIO 0COOMMBOCTEH YKPATHCHKOT MOJIEN BCTAHOBJIEHHSI
(axTy cMepTi/Hapo/KeHHs 0coOM Ha THMYAacOBO OKYMOBaHiil TepuTopii YKpaiHW B yMOBaX IIMPOKO-
MacirtabHoi BiiichKoBOI arpecii pocificbkoi degepatii mporu Ykpainu. ABropaMu B Mexax Itie€i po6oTu
3MiTICHEHO JeTaMbHUN TOpPiBHSAIbHUI anami3 penakiiit crarti 317 IIIK Ykpainu, sika 3a3naia cyTre-
BUX 3MiH y 3B’3Ky i3 npuitHattsiMm Bepxosnoio Panoro Ykpainu 01 mumag 2022 poxky 3akony Ykpainu
Ne 2345-1X«IIpo BHeceHHs 3MiH 0 JeSKUX 3aKOHOAABUKMX aKTiB YKpaiHH 100 0COOJMBOCTEN TIPO-
BAJIKEHHSI Y CIIPABax IIPO BCTAHOBJIEHHS (haKTy HAPOKEHHs ab0 cMepTi 0coOU B YMOBAX BOEHHOIO UM
HaJ3BUYAIIHOTO CTaHy Ta Ha TMMYaCOBO OKYIIOBAaHUX TepUTOPisx». HazaHo mpaBoBy OIIHKY IIMM 3MiHaM
Ta TIPOAHATI30BaHO iX eheKTUBHICTH 3 ypaxyBaHHSM yiKe c(hOPMOBAHOI CYZI0BOI TPakTHKN. Brmokpemieno
0CcOGIMBOCTI IPY3UHCHKOT T2 MOJIZIOBCHKOI MOJIeJIell BCTAaHOBJIEHHS (haKTiB CMEPTi/HAPOIKEHHsT 0cO0H Ha
TUMYACOBO OKYTIOBaHii TepuTopii, Tak sk [py3ii i MosoBi B MUHYJIOMY TaKOX, SIK i YKpaiHi, «[10IacTH-
JI0> BiayTH Ha co0i «TypOOTY 6paTHBOTO Cycigar. 3 ypaXyBaHHAM BilicbKoBUX pealiii B Ykpaiti Ta oGcra-
BIH, 1[0 CKJIAJIUCSI, BUCJIOBJIEHO JIyMKY PO Te, Y MOKJIUBE 3alIPOBAZKEHHST 0COOJIUBOCTEN MOJIIABCHKOI
Ta/abo rpy3MHCHKOI Mojiesieil B YKpaiHi.

Mema. MeToOOCTIIKEHHST € aHali3 KJIOYOBUX 3aKOHOAABYMX 3MiH, BHECEHUX /0 TOJOKEHb
[luBisIBHOTO TPOIIECYATBLHOTO KOIEKCY B YACTHHI CHPOIIEHHS MPOLEYyPH BCTAHOBJIECHHS (hakTy Hapo-
IKEHHsT Ta CMePTi 0cOOH HA THMYACOBO OKYIIOBaHil TEPUTOPII, B yMOBAaX BOEHHOTO Ta HA/[3BUYAHOTO CTa-
Hy. A Takoxx mopiBHAHHS BifnoBigHNX peaxmiit ctatti 317 IIK Ykpainu a1 Haganus npaBoBoi O1liH-
KU e(DeKTUBHOCTI BHECEHUX 3MiH. BUCBIT/IEHHS KIIOYOBUX 0COGIUBOCTEN IPY3UHCHKOT Ta MOJIIOBCHKOI
MojieJieit BCTaHOBJIEHHSI (DAKTy HAPOJIKEHHS Ta CMEPTi 0COOM HA THMYACOBO OKYIIOBAHII TEPUTOPIi 3 MOK-
JIUBICTIO TIO/IAJIBIIIOTO 3ATTO3MYEHHS Ta ePEHHTTS IOCBI/LY, @ TAKOK BIIPOBA/IKEHHS TaKUX B YKpaiHi.

Memodonozia docaioncenna. Ilig yac mOCHIIKEHHSA BUKOPUCTAHO METOJ CHUCTEMHOTO aHAMI3Y
Ta TOPiBHSAHHS.
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Pesynvmamu 3acBindyioTh He B TOBHIl Mipi BUBYEHHS MTPOGJIEM TIPABOBOTO PETYIIOBAHHST POTIELYPH
BCTaHOBJIEHHS (DAKTy HAPOJKEHHS Ta CMePTi 0c00M Ha TUMYACOBO OKYIIOBaHill Teputopii Ykpainu. Xoua
BapTO 3ayBAKUTH 3HAUHMII BHECOK Yy jocipkenns 1iei cdepu Iycaposa K.B. (Iycapos, 2020), Bosko-
Boi .M., CrosnoBoi T.A., Csizepcbkoi M.I., Yrpunoscokoi O.1. ta Ilinsmka M.(YrpunoBcbka, [linsmixo,
2020), a Takox iHIMMX (GaxiBI[iB HAYKN IMBITBHOTO MPOIECYaTbHOTO MpaBa. EMIIpHYHIM MiATPYHTIM
JIOCJI/IKEeHHS IIepIIo/Kepelia € CyyacHe 3aKOHO/IaBCTBO YKpaiHu, a TaKoX 3aKOoHOzaBCTBO Ipy3ii Ta Mou-
JIOBH.

Kpim Toro, cmifi 3a3Ha4YNTH, MO BHUCBITJIEHHS MUTAHHS MOPiBHSIBHO-IPABOBOTO aHAMI3y PeEcTpa-
I1il aKTiB UBLJIBHOTO CTaHy B YKpaiHi Ta Ipysii B cBoeMy focizskerHi 3zificiuna Mapuna bacinamsimi
(bacinamsiii, 2019).

Bucnosexu. 1lpoananizoBati B JaHOMY JOCTI/PKEeHH] 3aKOHO/IABYi 3MiHU B YaCTHHI CIIPOTIEHHS MTPO-
BAJKEHHSI y CIIPaBaX IIPO BCTAHOBJIEHHs (haKTy HAPOIUKEHHsS ab0 cMepTi 0cobu Ha TepuTopii, Ha sKiii
BBE/IEHO BOCHHUIA YN HaA3BUYalHMIi cTaH, abo Ha THMYACOBO OKYIOBaHill TepuTopii YKpainu, mo mpaBy
MOJKHA Ha3BaTH [POrPECUBHUMM, IOPEYHUMHU Ta HEOOXIAHUMHU, OCKIJIBKM Taki € NPOJAUKTOBaHI peais-
MM BiliCbKOBOTO 4Yacy B Haiiil fepskasi. Bisbine Toro, Taki cipusiTuMyTh yHidikaiii cyoBoi mpakTuku
B IIUTaHHI BCTAaHOBJIEHHs (DaKTy HApOMKEHHs Ta CMEPTi 0coOM Ha TepUTOpii, Ha AKiil BBEJIEHO BOCHHMUIT
4i Haf3BMYalHUIA cTaH, a00 Ha TUMYACOBO OKYIIOBAHIN TepuTopii YKpaiHu. Ajie 3aKOHOIABIIO € 1e Ha/l
YKM TIPAIIOBATH B IIbOMY IIUTaHHI. PeryoBaHHs iHCTUTYTY BCTAHOBJICHHS (DAKTy HAPOKEHHS Ta CMEPTI
0cobu Ha THMYACOBO OKYIOBaHil Teputopii B Ipysii Ta Mososi Mae GaraTo 0cob6MBOCTEH, OpUTiHATBHIX
[PAaBOBUX HOPM, SKi JAlOTh IiJCTaBU 3POOUTU BHCHOBOK PO MOMKJIMBICTH BIIPOBA/UKEHHS KOHKPETHUX
MO3UTUBHUX MOMEHTIB iHO3eMHIX MOJIEJIEl BCTAHOBJICHHST 3a3HaY€HUX BU/IiB I0pUAnYHUX (HaKTiB B YKpa-
iHi MIJIIXOM YZI0CKOHAJIEHHS YKPAiHCHKOTO 3aKOHO/IABCTBA Ta 3aCTOCYBAHHS B YKPAiHCHKOMY ITPABOBOMY
TIPOCTOPI.
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