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SUBJECT-MATTER JURISDICTION
AND COGNISANCE OF APPLICATIONS
FOR ESTABLISHING FACTS RELEVANT
TO PROTECTION OF FAMILY RIGHTS
AND INTERESTS

Abstract. Purpose. The purpose of the articleis to clarify the subject-matter jurisdiction and cognisance
of applications for establishing facts relevant to the protection of family rights and interests. Results. It
is emphasised that cases of establishing facts relevant to the protection of family rights and interests are
under the civil jurisdiction of the court on the ground of a direct indication of the law. However, unlike
other cases of separate proceedings, such as recognition of a natural person as missing or declaration of his/
her death, recognition of a natural person as incapacitated or partially incapacitated, etc., which are within
the exclusive civil jurisdiction of the court, cases on establishing legally relevant facts are considered
in court, provided that the law does not determine another procedure for their establishment. This is
due to the lack of the judicial or administrative procedure, directly provided by law, for establishing all
legal facts in the absence or impossibility of obtaining the necessary documents. There are no conditions
for consideration in civil proceedings of cases on establishing the fact of a single household of a man
and a woman without marriage, on establishing the fact of kinship between natural persons, on establishing
the fact of paternity (maternity) by the civil procedure and family legislation of Ukraine, as well as no
other bodies authorised to consider such cases. Therefore, the consideration of these cases is the exclusive
civil jurisdiction of the court. Conclusions. It is concluded that the consideration of applications for
establishing facts relevant to the protection of family rights and interests is the exclusive civil jurisdiction
of the court, except for applications for establishing the facts of registration of marriage, divorce, adoption,
which are under the subject-matter jurisdiction of the court in compliance with the conditions specified
in the law. At the same time, a specific court authorised to consider applications for establishing facts
relevant to the protection of family rights and interests is determined according to the rules of exclusive
territorial cognisance, and in the presence of the conditions provided for in Part 2 of Article 257 of the Civil
Procedure Code of Ukraine — cognisance by the decision of a higher court.

Key words: family rights and interests, subject-matter jurisdiction, court jurisdiction.

1. Introduction

According to Article 124 of the Consti-
tution of Ukraine, justice in Ukraine shall
be administered exclusively by the courts:
Constitutional Court of Ukraine and courts
of general jurisdiction. The jurisdiction
of the courts shall extend to all legal disputes
arising in the state. There are no questions
about the scope of powers of the Constitu-
tional Court of Ukraine, as it is the only body
of constitutional jurisdiction in our coun-
try and decides on the compliance of laws
and other legal regulations with the Con-
stitution of Ukraine, gives official interpre-

© T. Kashperska, 2022

tation of its provisions and laws of Ukraine.
The system of courts of general jurisdiction is
quite extensive and is based on the principles
of territoriality, specialisation and instance. It
consists of local courts, courts of appeal, high
specialised courts and the Supreme Court
of Ukraine) (Bychkova, 2013).

Due to the branching of the judicial sys-
tem of Ukraine, as well as the specifics of con-
sideration and resolution of certain categories
of civil cases, which include, inter alia, cases on
the establishment of facts relevant to the pro-
tection of family rights and interests, the legis-
lation provides for special rules that determine

1
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the civil jurisdiction and cognisance of such
cases.

2. The importance of civil jurisdiction

The concept of ‘jurisdiction’ comes from
the Latin jurisdictio, which literally means ‘one
who speaks about law’ (Yefimov, 2015).

According to O. Yefimov, the essence of this
concept is not in the literal translation, but
in the meaning it has received in the course
of human development: ‘the one who is allowed
to speak about the law’. That is, this is the per-
son authorised by law to apply the provisions
of law to resolve certain issues (Yefimov, 2015).

In the legal literature, judicial jurisdiction is
considered in a narrow and broad sense.

D.M. Shadura, advocating the perspec-
tive of V.V. Komarov (Komarov, Tertyshnikov,
Barankova, 2008), considers judicial jurisdic-
tion in a broad sense as a system of four con-
stituent elements: functions of the judiciary;
subject matter of jurisdiction; legal powers; pro-
cedural nature of judicial activity. The scientists
argue that criteria for delimitation of judicial
jurisdiction are: a) the nature of disputed legal
relations (subject criterion) and b) their legal
competence (Shadura, 2008).

Furthermore, the term pidvidomchict ‘sub-
ject-matter jurisdiction,” which has the Russian
origin, is more often used in legal regulations.
For example, A. O. Vlasov, pointing to the Rus-
sian origin of this term, believes that it means
‘to bring under vidomstovo ‘jurisdiction”, i.e., to
introduce a legal issue (case) into the system
of institutions serving a certain state branch
(Vlasov, Artamonova, Vlasova, 2003).

On this basis, some authors equate civil
jurisdiction and subject-matter jurisdiction cog-
nisance of civil cases (Yefimov, 2015), some, on
the contrary, advocate the perspective accord-
ing to which civil jurisdiction and subject-mat-
ter jurisdiction of civil cases are different legal
categories (Bychkova, Biriukov, Bobryk, 2009).

Regarding the correlation of civil jurisdic-
tion and subject-matter jurisdiction of civil
cases, we advocate the perspective of S.S. Bych-
kova, according to which, if judicial jurisdic-
tion helps delimit the subject-matter compe-
tence between different courts and sections
of the judicial system, then subject-matter
jurisdiction determines the property of a court
case to fall under the jurisdiction of the court,
and not another jurisdictional body (Bychkova,
2013).

Therefore, the importance of civil jurisdic-
tion is that it helps the state perform its tasks
and functions through the system of bod-
ies established for this purpose, the totality
of which for a certain type of activity is called
a branch. The provisions of civil jurisdiction are
designed not only to delimit the powers of dif-

8

ferent jurisdictional bodies, but also to deter-
mine the very procedure for exercising these
powers (Yefimov, 2015).

It should be noted that cases of establishing
facts relevant to the protection of family rights
and interests are under the civil jurisdiction
of the court on the ground of a direct indication
of the law (Part 1 of Article 256 of the Civil Pro-
cedure Code of Ukraine). However, unlike other
cases of separate proceedings, such as recogni-
tion of a natural person as missing or declaration
of his/her death, recognition of a natural person
as incapacitated or partially incapacitated, etc.,
which are within the exclusive civil jurisdic-
tion of the court, cases on establishing legally
relevant facts are considered in court, provided
that the law does not determine another pro-
cedure for their establishment. This is due to
the lack of the judicial or administrative proce-
dure, directly provided by law, for establishing
all legal facts in the absence or impossibility
of obtaining the necessary documents.

3. Features of civil proceedings

Depending on the possibility established
by law to consider and resolve a particular civil
case by only one jurisdictional body or several
ones, a distinction is made between exclusive
(exclusive, single, peremptory) and multiple
(numerous) subject-matter jurisdiction of civil
cases (Bychkova, Biriukov, Bobryk, 2009).

In case of exclusive subject-matter juris-
diction, the consideration and resolution
of a separate civil case falls within the compe-
tence of only one jurisdictional body.

There are no conditions for considera-
tion in civil proceedings of cases on estab-
lishing the fact of a single household of a man
and a woman without marriage, on establishing
the fact of kinship between natural persons, on
establishing the fact of paternity (maternity)
by the civil procedure and family legislation
of Ukraine, as well as no other bodies authorised
to consider such cases. Therefore, the considera-
tion of these cases is the exclusive civil jurisdic-
tion of the court.

In case of multiple subject-matter jurisdic-
tion, the consideration and resolution of indi-
vidual civil cases falls within the competence
of several jurisdictional bodies. In turn, depend-
ing on the method of choosing the jurisdictional
body that shall resolve a civil case, multiple sub-
ject-matter jurisdiction is divided into contrac-
tual, alternative and conditional (Bychkova,
Biriukov, Bobryk, 2009).

The contractual subject-matter jurisdiction
determines that the choice of the jurisdictional
body that shall consider the case is due to mutual
agreement of the parties. For example, this
is the subject-matter jurisdiction of civil dis-
putes referred to arbitration courts (Article 17
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of the Civil Procedure Code of Ukraine; Part 2
of Article 1 of the Law of Ukraine ‘On Arbitra-
tion Courts’).

Proceeding from the fact that cases on
establishing facts legally relevant to the protec-
tion of family rights and interests are considered
in a separate proceeding, one of the specificities
of the procedural form thereof is the prohibi-
tion to transfer the case to the arbitration court
(Part 5 of Article 235 of the Civil Procedure
Code of Ukraine), there is no possibility to
choose the appropriate jurisdictional body that
will consider such an application according to
the rules of contractual jurisdiction.

In addition, due to the absence of a legis-
lative alternative, it is impossible to choose
the jurisdictional body that will consider
the case according to the rules of alternative
subject-matter jurisdiction.

Conditional  subject-matter  jurisdiction
implies that a certain civil case falls under
the jurisdiction of the relevant jurisdictional
body provided the conditions stipulated by law
are met.

For example, applications for establishing
the facts of registration of marriage, divorce,
adoption are considered by the court, provided
that the relevant record has not been pre-
served by the State Civil Registry Offices, has
been refused to restore or can be restored only
on the ground of a court decision to establish
the fact of registration of the civil status. There-
fore, in this case, the rules of conditional civil
jurisdiction apply, according to which, under
conditions, specified in the law, this case may
be under the jurisdiction of either the court or
the State Civil Registry Office.

According to the rules of conditional
civil jurisdiction, competence is delimitated
between different jurisdictional bodies in cases
on establishing the fact of birth of a person
at a certain time. As a rule, the establishment
of the fact of birth of a person at a certain time
is established by the State Civil Registry Office,
and in case of impossibility of registration by
the State Civil Registry Office of the relevant
fact, the consideration of such a case falls under
the civil jurisdiction of the court.

After the court determines that the estab-
lishment of a fact legally relevant to the pro-
tection of family rights and interests falls under
the civil jurisdiction of the court, it faces
another issue on which the opening of proceed-
ings depends: this is the issue of determining
the scope of the competence of the court to con-
sider and resolve the case (Yefimov, 2015), that
is, determining cognisance.

In the legal literature, cognisance is under-
stood as a property of civil cases by means
of which their consideration and resolution are

assigned by law to the competence of the rele-
vant court (Bychkova, Biriukov, Bobryk, 2009).

The significance of cognisance is that
it helps to delimit the competence to con-
sider and resolve civil cases under jurisdic-
tion of court within the system of courts civil
jurisdiction: both between courts of different
branches and between courts of the same branch
(Churpita, 2015).

Different criteria are used to classify cog-
nisance. The current civil procedure law
of Ukraine classifies cognisance depending
on the functions performed by the courts,
and the territory covered by the activities
of a particular court. Depending on these two
criteria, the competence of different courts
within the system of courts of general jurisdic-
tion is determined, and cognisance is classified
into functional and territorial (Yefimov, 2015).

Functional cognisance determines the com-
petence of certain branches of the judicial sys-
tem of Ukraine based on the functions they
perform. At the same time, territorial cog-
nisance distributes the competence to con-
sider and resolve civil cases among the courts
of the same branch depending on the territory
covered by their powers. The importance
of territorial jurisdiction is due to its rules
that help determine which court of the branch
of the judicial system is authorised to consider
and resolve a particular civil case (Churpita,
2015).

Functional cognisance of cases on estab-
lishing facts relevant to the protection of fam-
ily rights and interests is defined in Article 107
of the Civil Procedure Code of Ukraine, accord-
ing to which all cases to be considered
and resolved in civil proceedings are considered
by district, local district, city and city district
courts, which are courts of first instance.

Regarding territorial cognisance, civil pro-
cedure legislation and procedure study dis-
tinguish its several types: general territorial
cognisance (Article 109 of the Civil Procedure
Code of Ukraine), cognisance by a decision
of a higher court (Articles 108, 111 of the Civil
Procedure Code of Ukraine), alternative cog-
nisance (Article 110 of the Civil Procedure
Code of Ukraine), cognisance of several related
claims (Article 113 of the Civil Procedure
Code of Ukraine) and exclusive cognisance
(Article 114 of the Civil Procedure Code
of Ukraine).

The content of Article 257 of the Civil Pro-
cedural Code of Ukraine enables to state that
applications for establishing facts relevant to
the protection of family rights and interests are
submitted to the court under the rules of exclu-
sive territorial cognisance, as well as cognisance
by a decision of a higher court.
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In the legal literature, exclusive territorial
cognisance is referred to as cognisance, which
is determined by the legislator's instruction to
consider and resolve certain categories of civil
cases only by specific courts directly provided
for by law, that is, some applications shall be
addressed to a court clearly established by law.
Such cognisance is called exclusive because it
excludes the possibility of applying rules of ter-
ritorial cognisance other than those established
by law for this category of cases (Bychkova, Bir-
iukov, Bobryk, 2009).

Exclusive territorial cognisance shall be
established to ensure better conditions for fair,
impartial and timely consideration and resolution
of civil cases, as well as enforcement of the deci-
sion taken as a result of their consideration.
Due to the peculiarities of individual claims, it
is easier and faster to find out the circumstances
relevant to the case at the location of the mate-
rial subject matter of the dispute, the majority
of evidence, and the main procedural actions
(Bychkova, Biriukov, Bobryk, 2009).

The rule of exclusive territorial cognisance
is enshrined in Part 1 of Article 257 of the Civil
Procedure Code of Ukraine, according to which
the application of a physical person to estab-
lish a legally relevant fact shall be submitted to
the court at the place of his/her residence.

Therefore, in accordance with
Part 1 of Article 257 of the Civil Procedure Code
of Ukraine, applications in cases on establishing
facts relevant to the protection of family rights
and interests, in particular, the establishment
of: the fact of kinship between natural persons
(paragraph 1 of Part 1 of Article 256 of the Civil
Procedure Code of Ukraine), the facts of reg-
istration of marriage, divorce, adoption (par-
agraph 4 of Part 1 of Article 256 of the Civil
Procedure Code of Ukraine), the fact of pater-
nity (maternity) (Article 135 of the Family
Code of Ukraine), the fact of a single household
of a man and a woman without marriage (par-
agraph 5 of Part 1 of Article 256 of the Civil
Procedure Code of Ukraine), the fact of birth
of a person at a certain time (paragraph 7
of Part 1 of Article 256 of the Civil Proce-
dure Code of Ukraine), are filed to the court
according to the rules of exclusive territorial
cognisance, that is, at the place of residence
of the applicant.

4. Judicial practice of establishing legally
relevant facts

The court practice provides some clarifi-
cations on the issues of determining the place
of residence of a natural person. In accordance
with paragraph 5 of Resolution 2 of the Plenum
of the Supreme Court of Ukraine of June 12,
2009 ‘On the application of civil procedure law
in the consideration of cases in the court of first
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instance’ the place of residence of a natural per-
son is determined in accordance with the provi-
sions of Article 29 of the Civil Code of Ukraine
(Civil Code of Ukraine, 2008) and Article 3
of the Law of Ukraine ‘On Freedom of Move-
ment and Free Choice of Residence in Ukraine’
(Law of Ukraine On Freedom of Movement
and Free Choice of Residence in Ukraine, 2003),
and the location of a legal entity is determined
in accordance with the provisions of Article 93
of the Civil Code of Ukraine.

According to Article 3 of the Law of Ukraine
‘On Freedom of Movement and Free Choice
of Place of Residence in Ukraine’, the place
of residence of a natural person is a dwelling
located in the territory of an administrative-ter-
ritorial unit in which such person resides per-
manently or temporarily, and the place of stay
of a natural person is an administrative-territo-
rial unit in which the person resides for less than
six months a year.

When resolving these issues, the courts
shall also consider the clarifications contained
in Decision No. 15-rp/2001 of the Constitu-
tional Court of Ukraine of November 14, 2001
(registration case) (The decision of the Con-
stitutional Court of Ukraine in the case based
on the constitutional submission of 48 People's
Deputies of Ukraine regarding compliance with
the Constitution of Ukraine (constitutionality)
of the provisions of subsection 1 of paragraph
4 of the Regulation on the passport service
of internal affairs bodies, approved by the res-
olution of the Cabinet of Ministers of Ukraine
(registration case), 2001). The place where
a person is in custody in the form of a preven-
tive measure, the place where a person is serv-
ing a sentence of imprisonment under a court
verdict, the place where a person is undergoing
inpatient treatment are not the place of resi-
dence of a natural person.

As noted above, the second type of cogni-
sance, according to the rules of which appli-
cations for establishing facts relevant to
the protection of family rights and interests
are submitted to the court, is the cognisance by
a decision of a higher court.

It should be noted that the introduction
of this type of cognisance ensures the principle
of independence of judges and their obedience
only to the law (Article 126 of the Constitution
of Ukraine), eliminating the possibility of direct
or indirect influence on the judge of the local
court that will consider the case, as well as
doubts about the impartiality of judges (Koma-
rov, Bihun, Barankova, 2011).

The rule of cognisance by a decision of a higher
court is enshrined in Part 2 of Article 257
of the Civil Procedure Code of Ukraine. Accord-
ing to the rule, cognisance of cases upon
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the application of a citizen of Ukraine residing
abroad to establish a fact of legal significance,
including for the purpose of protecting family
rights and interests, is determined by a deci-
sion of a judge of the Supreme Court of Ukraine
upon his/her request.

Allowing for sub-paragraph 2 of Clause ‘¢’
of paragraph 14.1.213 of Article 14 of the Tax
Code of Ukraine (Tax Code of Ukraine, 2010),
a natural person shall be considered to reside
outside Ukraine if he/she stays in Ukraine for
less than 183 days (including the day of arrival
and departure) during the year.

5. Conclusions

Therefore, it can be argued that the con-
sideration of applications for establishing facts

relevant to the protection of family rights
and interests is the exclusive civil jurisdiction
of the court, except for applications for estab-
lishing the facts of registration of marriage,
divorce, adoption, which are under the sub-
ject-matter jurisdiction of the court in compli-
ance with the conditions specified in the law.
At the same time, a specific court authorised
to consider applications for establishing facts
relevant to the protection of family rights
and interests is determined according to
the rules of exclusive territorial cognisance,
and in the presence of the conditions provided
for in Part 2 of Article 257 of the Civil Proce-
dure Code of Ukraine — cognisance by the deci-
sion of a higher court.
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NIABIAOMYICTD TA NIACY AHICTD 3ASB ITPO BCTAHOBJIEHHS ®AKTIB,
IO MAIOTb 3BHAYEHHS /111 OXOPOHU CIMEMHUX ITIPAB TA IHTEPECIB

Anorauis. Memoto cTatTi € 3'ICyBaHHS 1i/IBI/IOMYiCTb Ta MTi/ICY/IHICTH 3a51B IIPO BCTAHOBJIEHHS (DAKTIB,
1110 MAIOTh 3HAYEHHS /111 OXOPOHHU CIMEHHUX 1paB Ta inTepecis. Pesyavmamu. Harosomeno, 1o cnpasu
PO BCTAHOBJIEHHSI (DaKTiB, sIKi MAIOTh IOPUANYHE 3HAYEHHS /IS OXOPOHU CiMEIHUX TIPaB Ta iHTepecis,
MINAAAI0Th i/ UBIJIBHY I0PUCAUKIIIIO CY/Iy HA MiZICTaBi MPsIMOI BKa3iBKY 3akoHy. [IpoTe, Ha BixMiHY Bij
HIINX CIPaB OKPEMOTO TTPOBAIIKEHHS, TAKMX, HATPUKJIAJL, sIK BU3HAHHST (hisnuHOl 0co6M 6e3BiCHO BifiCyT-
HBOIO 200 OTOJIOMEHHS ii MOMEpPJIOI0, BU3HAHHS (Pi3NYHOI 0COOM HEIIE3AATHOIO 91 OOMEKEHO JI€31aTHOIO
TOIIIO, SIKi BifiHECEH] /10 BUKJIIOUHOI IIMBLIBHOI IOPUCIUKITT CY/Ty, CIIPABU IIPO BCTAHOBJIEHHS (DAKTIB, 1110
MaloTb I0pUIMYHE 3HAYEHHSI, PO3IJIAAI0TECS B CY/Ii 32 YMOBH, 1110 3aKOHOM HE BU3HAYEHO iHIIIOTO MOPSII-
Ky iX BcTaHOBJIEHHS. [le TOSCHIOEThCS THM, 110 He IS BCiX IOPUANYHUX (DAaKTIB B 3aKOHI MPSIMO TIepe-
GaueHuii cymoBUi YN aAMiHICTPATUBHUIL MOPALOK iX BCTAHOBJIECHHS Y BUNAAKY BIICYTHOCTI YU HEMOJXK-
JIMBOCTI OTPUMAHHS HEOOXIZHUX IOKYMEHTIB. [[Jis1 PO3IJIsi/ly B IOPSAKY IUBLILHOTO CY/IOYMHCTBA CIIPAB
PO BCTAHOBJIEHHS (haKTy IPOKUBAHHS OHIEIO CIM €10 YOJIOBIKA Ta JKiHKM 6e3 IUT00Y, PO BCTAHOBJICHHS
(hakTy pOAMHHUX BiHOCHH Mik (DisUYHUMEI 0coOaMMU, a TAKOK BCTaHOBJIEHHs (pakTy 6aThKiBCTBa (MaTe-
PUHCTBA) IUBLILHUM [POIECYATbHUM Ta CIMEHHNUM 3aKOHONABCTBOM YKpAiHU He TepefilaueHo KOAHUX
YMOB, & TAKOK He BU3HAYEHO iHIINX OPTaHiB, YIIOBHOBAKEHUX PO3IJISIATH TaKi ClipaBu. Bifrak posris
3a3HAYEHKX CIIPAB € BUHSITKOBOIO [[MBIIBHOW IOPUCAVKINEW cyay. Bucnoexu. 3po6ieHo BUCHOBOK, 1110
PO3IJIsA]L 3251B PO BCTAHOBJIEHHS (DaKTiB, 1110 MAIOTh 3HAUEHHSI JIJIs1 OXOPOHU CiIMEITHUX 11PaB Ta iHTepecis,
€ BUKJIIOYHOIO TIWBITTBHOIO IOPUCANKITIEIO CYAY, 32 BUHSATKOM 3as1B IIPO BCTAHOBJIEHHS (DAKTIB peecTpartii
1100y, posipBaHHs ULTIO0Y, YCUHOBJIECHH, AKi MIABIZOMYI Cyy NpH TOTPHMMaHHI BU3HAYEHUX Y 3aKOHI
yMOB. Pa3oM i3 iuM BCTaHOBJIEHHS] KOHKPETHOTO CY/1y, YITOBHOBA)KEHOT'O PO3IJIAATH 3as1BH 11PO BCTAHOB-
JIeHHS aKTiB, IO MAIOTh 3HAUEHHS /171 OXOPOHY CIMEITHIX ITPaB Ta iHTepeciB, 3/i1ICHIOETHCS 3a TPABUJIA-
MU BUKJIIOYHOI TEPUTOPIaIbHOI MifICYIHOCTI, @ 32 HASIBHOCTI YMOB, Tiepebadenux y 4. 2 1. 257 1uinbHo-
TO TIPOIECYATBHOTO KOIEKCY YKPaiHu, — MiJICYTHOCTI 32 yXBAJIOIO Cy/ly BUIIOI iHCTAHIIII.
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PREVENTION AND MINIMIZATION
OF LEGAL DEFECTS IN THE MECHANISM OF LEGAL
REGULATION OF THE EMBRYO’S LEGAL STATUS

Abstract. Purpose. The central goal of the present paper is to determine ways to prevent possible
defectsin law and reduce the existing drawbacks in the field of the embryo’s legal status. Research methods.
The methodological approach used in the study is a mixed methodology based on the application of general
scientific methods (analysis, synthesis, deduction, analogy, comparison, generalization, hypothetical
and systemic methods), special methods (forecasting), and private methods of legal science (formal-
legal). Results. The impact of existing legal defects on social relations was studied, and such negative
consequences as violation of the principles of humanism, non-discrimination, and justice were singled
out. The main types of legal defects in the mechanism of legal regulation of the embryo’s status were
highlighted and reasoned. A list of ways to prevent and minimize such defects was compiled. The following
general legal methods of prevention were distinguished: 1) determination of the scope of legal regulation;
2) justification in the legal doctrine of the development of social relations concerned; 3) implementation
of the national legislation adaptation. Technical methods of preventing legal defects include 1) carrying
out an examination of draft laws, and 2) unification of legal terminology. It was proposed to minimize
legal defects in the relevant area by using the following methods of elimination: 1) adoption of new legal
norms; 2) modification of existing legal norms; 3) systematization of the legislation of Ukraine in the form
of official incorporation, consolidation, or codification. The following methods of overcoming the existing
legal defects in the regulation of the embryo’s legal status were highlighted: 1) application of the principles
of law: justice, humanism, and non-discrimination; 2) application of analogy. Scientific novelty. The present
research is one of the pioneering ones in the national legal doctrine. Conclusions. The available provisions
of Ukrainian legislation are insufficient for regulating embryo’s legal status; however, even minor legal
regulations contain numerous legal defects. The implementation of the proposed steps of prevention
and minimization will drive the necessary development of legislation on the embryo’s legal status and will
provide an opportunity to protect a person at the very first development stage — intrauterine.

Key words: violation of principles of law, uncertainty of legal norms, legal gaps, gender-biased sex
selection, acquis communautaire, elimination, overcoming.

1. Introduction However, despite the lack of sufficient legal

The legal system is developed amidst
rule-making of different levels and complex
state system. Under such conditions and given
thehuman factor,errors, contradictions,and gaps
in law (legal defects) are inevitable.

The issue of legal defects in the mecha-
nism of legal regulation of the embryo’s status,
especially cases of their prevention and mini-
mization, has been poorly studied in Ukrain-
ian legal science. This is not surprising since
legal relations raising the embryo’s legal status
appeared only 44 years ago — after the birth in
1977 of the first IVF (in vitro fertilization) baby
(Brown, 2018).

© V. Sokaliuk, 2022

regulation, the progress of science and medicine
is annually gaining new scientific, diagnostic,
and therapeutic achievements revealing new
research perspectives. That progress makes
the embryo’s legal situation particularly vola-
tile because new ways of exploiting embryos are
not regulated or are scantily regulated by legis-
lation, which leads to disastrous consequences.

Consequently, the purpose of the study is to
outline a way to improve the regulatory frame-
work for the embryo’s legal status by specifying
remedies to prevent and minimize legal defects
in the mechanism of statutory regulation
of the embryo’s status.

13
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To achieve the goal, the following tasks
have been solved:

1. The analysis of national and international
legislation on the legal status of the embryo was
carried out.

2. Legal defects in the regulation of the legal
status of the embryo found in the legislation
of Ukraine were classified.

3. The available ways of preventing
and minimizing legal defects in law were ana-
lyzed.

4. The ways of preventing and minimizing
potential and detected legal defects necessary
for the relevant development stage of legal rela-
tions are highlighted.

An integrated methodological approach was
used to achieve the set objectives. The general
scientific methods employed in the study com-
prise analysis, synthesis, deduction, analogy,
comparison, generalization, hypothetical-de-
ductive method, and systems approach. For
example, comparison facilitated in establishing
the inconsistency of the available legal nomen-
clature among different levels of national regu-
lations. The hypothetical-deductive method, for
its part, allowed making deduction-based sci-
entific assumptions in the form of conclusions.
The specific method of the present study is fore-
casting, which is also covered in the research
findings. As for private methods of legal science,
the legalistic approach traditional for jurispru-
dence was used, within which the generalization
and systematization of the statutory regulation
of the embryo’s status were exercised, and meth-
ods for interpreting legal acts were developed.

The data set forth in the study are divided
into 3 subsections: 1) Consequences and types
of legal defects in the mechanism of statutory
regulation of the legal status of the embryo;
2) Prevention of legal defects in the mech-
anism of statutory regulation of the status
of the embryo; 3) Minimization of legal defects
in the mechanism of statutory regulation
of the legal status of the embryo.

2. Consequences and types of legal defects
in the mechanism of statutory regulation
of the embryo’s legal status

Legal defects are inherent in any branch
of law. However, while some defects do not have
a destructive effect on the legal relations in
a particular branch of law, others cause irrevers-
ible and tragic consequences. For example, legal
defects in regulating the embryo’s legal status
result in at least a violation of the principles
of humanism, non-discrimination, and justice,
at most — female mortality.

The principle of humanism, which is evi-
dent in the Constitution of Ukraine, defines
the human being, his or her life and health, hon-
our and dignity, inviolability and security as
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the highest social value (Konstytutsiia Ukrainy,
1996). The legal status of human life at the very
first stage of its development — intrauterine, is
not approved, and its safety is not guaranteed. It
should be noted that the above does not equate
the human value before and after birth. The
issue of embryo value is undoubtedly essential
from both a moral and legal point of view, but it
goes beyond the present study. However, there
is no question that the embryo has some degree
of value, hence the human embryo has more
respect than the embryo of other species. The
beforementioned is confirmed by para. 2, part 2,
art. 25 of the Civil Code of Ukraine (hereinaf-
ter referred to as the CC of Ukraine), which
recognizes that in cases established by law,
the interests of a child conceived but not yet
born are protected (Tsyvilnyi kodeks Ukrainy,
2003). At the same time, due to the lack of con-
sistent and suflicient legal regulation of the lim-
its of embryo research, states risk becoming
a haven for ethically contradictory, inhuman,
cruel, immoral, and unethical experiments
on human embryos that violate the principle
of humanism.

Violation of the principle of justice
and non-discrimination is associated with
the issue of balancing the competing rights
of the mother with the legal status of the unborn
child. The imbalance of the rights of the mother
and the embryo most often appears in coun-
tries that, for ideological and religious rea-
sons, enshrine the unborn child’s right to life
from the moment of conception, which leads
to the prohibition of any procedure that ter-
minates pregnancy (abortion). In addition to
the prohibition of induced termination of preg-
nancy, the recognition of the unborn child’s
right to life at a level similar to that of the born
child usually results in the denial of the full
range of reproductive health services necessary
to protect women’s rights to life, health, dig-
nity, and privacy. The United Nations Human
Rights Committee notes that denial of access
to services that only women require, including
abortion, is discriminatory and may amount to
gender-based violence, torture and/or cruel,
inhuman or degrading treatment. Ensuring
access to these services in accordance with
human rights standards is recognized as part
of the state’s obligations to eliminate discrimi-
nation against women and ensure women'’s right
to health, reproductive rights, and other funda-
mental human rights (United Nations Human
Rights Office of the High Commissioner, 2020).
The World Health Organization argues that
the prohibition of abortion does not affect their
frequency — on the contrary, severe restric-
tions on abortion increase the level of illegal
and dangerous abortions with an associated
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risk to the life and health of a pregnant woman
(World Health Organization, 2011).

Discrimination can also be observed in
such a phenomenon as social sex selection. The
international community is inclined to limit
or prohibit the choice of a child’s sex upon
social indicators since it causes a violation
of the sexual balance of the population. Foreign
doctrine even contains the term “missing women”
(Moskalenko, 2018), which indicates a shortage
of women compared to their expected num-
ber in the region due to abortion, infanticide,
as well as inadequate medical care and nutri-
tion for female children (Wikimedia Founda-
tion, 2022). Article 14 of the Convention for
the Protection of Human Rights and Dignity
of the Human Being with regard to the Appli-
cation of Biology and Medicine: Convention on
Human Rights and Biomedicine, of 04.04.1997
(hereinafter referred to as the Oviedo Conven-
tion) establishes that use of techniques of med-
ically assisted procreation shall not be allowed
for the purpose of choosing a future child’s sex,
except where serious hereditary sex-related dis-
ease is to be avoided (Convention on Human
Rights and Biomedicine, 1997). A similar pro-
vision in the form of a recommendation is avail-
able in the WMA Statement on In-Vitro Ferti-
lization and Embryo Transplantation, adopted
by the 39th World Medical Assembly in Octo-
ber 1987, and other international documents.
Ukraine, unfortunately, still does not have
a statutory ban on social sex selection.

The mentioned gap is only one of the types
of legal defects in the statutory regulation
of the area under study. Analysis of regulations
makes it possible to establish various logi-
cal-structural and technical defects in the norms
relating to the embryo’s legal status and some
specifics of legal defects in legal relations.
Summarizing the results of such an analysis,
it is suggested identifying the following types
of legal defects in the regulatory mechanism
of the embryo’s legal status:

1. Legal defects of the parties involved
in legal relations. The specificity of legal rela-
tions is manifested in the lack of the very par-
ties of legal relations due to the lack of the for-
malized status of the embryo —an object of law,
a subject of law, or a special legal category (sui
generis).

2. Ambiguity of legal norms. The tech-
nical defect of the legal norm is evident in
the lack of an accurate and complete stat-
utory regulation, which inevitably leads to
a decrease in the regulatory properties of law,
complicates the interpretation of its norms,
and prevents their effective implementation.
Thus, the mentioned para. 2, part 2, art. 25
of the CC of Ukraine is the only reference to

the legal status of the embryo in national reg-
ulations. It states that in cases established by
law, the interests of the embryo are protected,
but the legislator does not specify them. There
are also no measures for protecting the interests
of the unborn child. Even the feasibility of such
aregulation is questionable since the 2004 deci-
sion of the Constitutional Court established
that an interest, even if protected by law, unlike
a right, is not ensured by the legal obligation
of the other party, and the use of a good in
which a person has a legitimate interest should
proceed without the requirements of certain
actions from other persons or specific bounda-
ries of behavior (Rishennia Konstytutsiinoho
Sudu Ukrainy, 2004).

3. Defects of legal terminology are also
technical defects of the legal norm. The legisla-
tion of Ukraine contains two terms that relate
to the intrauterine life of a person — “embryo”
(up to eight weeks) (Zakon Ukrainy Pro zab-
oronu reproduktyvnoho klonuvannia liudyny,
2004) and “fetus” (from the 12th full week
of pregnancy to removal from the mother’s
body) (Nakaz Ministerstva okhorony zdorovia
Ukrainy, 2006). The definition of the period
of intrauterine life of a person from the 8th to
the 12th week is not enshrined legislatively.
Moreover, normative legal acts include many
vague semantic synonyms: in the Family Code
of Ukraine (hereinafter referred to as the FC
of Ukraine) — “embryo” (Art. 123), “a conceived
child” (Art. 110, 122); in the CC of Ukraine —
“a child conceived but not yet born” (Art. 25,
1298); in the Fundamentals of Ukrainian legis-
lation on health care — “embryo” (Art. 48); in
the Procedure for the Use of Assisted Repro-
ductive Technologies in Ukraine (hereinafter —
Order No.787) — “embryo”, “fetus”; in the Law
of Ukraine “On the Prohibition of Human
Reproductive Cloning” — “embryo” (Art. 2), “a
fertilized egg” (Art. 2).

4. Gaps. Being a logical-structural defect,
they lack a rule of law that would regulate rela-
tions that fall within the scope of legal influence.
The examples of gaps in regulating the legal sta-
tus of the embryo are as follows:

1) a zero ban on sex selection of the embryo
upon social indicators;

2) excluding single men from the circle
of subjects who can receive a donor embryo.

3. Prevention of legal defects in the regu-
latory mechanism of the embryo’s legal status

Among other things, scientists identify gen-
eral legal and technical ways to prevent law
defects.

It is proposed to identify the following
general legal ways to prevent legal defects
in the mechanism of statutory regulation
of the status of the embryo:
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1. Determination of the scope of legal reg-
ulation. It is necessary to establish the circle
of social relations, events, facts, and circum-
stances when they: 1) require legal regulation, 2)
are reflected in the conscious volitional behav-
ior of subjects, 3) are subject to legal regulation
given the need for their external control to pre-
vent interference with legally protected values.
The relevant legal relations concern each of us
and our descendants, influence human popula-
tion, and interfere in the most rapid and most
important period of human growth — embry-
onic, and therefore must be properly regulated.
The need for their external control is supported
by the above cases of the adverse consequences
of imperfect legislation on statutory regulation
of the status of the embryo.

2. Substantiation in the law doctrine
of the concepts of development of social rela-
tions under consideration. The conscious will
of legal entities regarding the need to recognize
and consolidate “new” legal relations at the leg-
islative level is primarily manifested in sufficient
scientific research. Subject-related literature
should elicit the problems of current regulation
and offer ways to solve them. Unfortunately,
there is a lack of relevant literature sources in
the field under study. At this stage of the devel-
opment of legal regulation of the embryo’s sta-
tus, it is expedient to advance the doctrinal base
and increase the number of high-quality works
that would contain substantial and appropriate
suggestions for updating and amending the cur-
rent legal regulation that does not meet modern
requirements.

3. Adaptation of national legislation.
First of all, it refers to the adaptation of national
legislation to acquis communautaire, especially
the international legal acts already adopted by
Ukraine. Acquis communautaire is a common
set of rights and obligations that unites all EU
countries as members of the Union. It is con-
stantly evolving and comprises the content,
principles, and political objectives of treaties;
legislation adopted under the Treaties; case
law of the Court of Justice of the EU; declara-
tions and resolutions adopted within the EU,
ete. (Acquis communautaire). Although Carine
Brochier from the European Institute of Bioeth-
ics noted that until the legal status of the embryo
is settled in the European Union (Dailymotion,
2015), it is possible to highlight the essential
principles that the European Union uses in
resolving issues related to its legal status. Thus,
in the case of Parrillo v. Italy as of 27.08.2015
regarding the violation of the right to peaceful
enjoyment of his possessions (that is, embryos),
the European Court of Human Rights (herein-
after — ECHR) concluded that Art. 1 of Proto-
col No. 1 to the Convention, on the protection
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of property, cannot be applied in the present case
given that human embryos cannot be regarded
as “possessions” (Case of Parrillo v. Ttaly, 2015).
The practice of the European Court of Human
Rights as a source of Ukrainian law established
that a human embryo is not a legal object. In
addition, one of the fundamental Conventions
on Human Rights and Biomedicine (the Oviedo
Convention) has not yet been ratified, which
was signed by Ukraine on March 22, 2002.
Crucial provisions of the Convention, such as
the prohibition of social sex selection and some
provisions concerning research on embryos in
vitro, have not yet been rendered in national
legislation.

The technical ways to prevent legal defects
in the mechanism of statutory regulation
of the embryo’s status of include:

1. Examination of draft laws. The most
important thing at the relevant stage is to
examine draft laws for compliance with acquis
communautaire, particularly with the require-
ments of the Convention for the Protection
of Human Rights and Fundamental Freedoms
and the ECHR practice. Pursuant to Part 1
of Art. 19 of the Law of Ukraine “On the Imple-
mentation of Decisions and the Application
of the Practice of the European Court of Human
Rights”, the representative body carries out
alegal examination of all drafts and by-laws that
are subject to the requirement of state registra-
tion for compliance with the Convention which
results in a specific conclusion (Zakon Ukrainy
Pro vykonannia rishen ta zastosuvannia prak-
tyky Yevropeiskoho sudu zv pra liudyny, 2012).
Unfortunately, there is currently no draft law
regulating the legal status of the embryo. How-
ever, the legal regime of the embryo is partially
defined by the legislation regulating the proce-
dure for using assisted reproductive technolo-
gies (hereinafter referred to as ART). Nowadays,
three draft laws related to ART have been regis-
tered: No. 6475 dated 28.12.2021 “Draft Law on
Assisted Reproductive Technology”; No. 6475-1
dated 11.01.2022 “Draft Law on the Applica-
tion of Assisted Reproductive Technologies”;
No. 6475-2 dated 13.01.2022 “Draft Law on
the Application of Assisted Reproductive Tech-
nologies and Replacement Motherhood”. As
rightly stated in the explanatory notes to almost
every draft law, the drafts lack provisions con-
cerning Ukraine’s obligations amidst European
integration, rights and freedoms guaranteed by
the Convention for the Protection of Human
Rights and Fundamental Freedoms. However,
Parts 3, 4 of Art. 19 of the Law of Ukraine “On
the Implementation of Decisions and Appli-
cation of the Practice of the European Court
of Human Rights” establish that a representative
body provides a constant and reasonable peri-
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odic check of current laws and by-laws for com-
pliance with the Convention and the practice
of the Court, and, based on its results, submits
proposals to the Cabinet of Ministers of Ukraine
to amend effective laws and regulations to bring
them into line with the Convention’s require-
ments and the relevant practice of the Court
(Zakon Ukrainy Pro vykonannia rishen ta zas-
tosuvannia praktyky Yevropeiskoho sudu z prav
liudyny, 2012). In view of the aforesaid, current
and future draft laws, involving the very laws,
should be coordinated with the ECHR practice.
At the same time, draft law No. 6475-1 can be
an example of the violation of the ECHR prac-
tice, which in Art. 23 defines patients who resort
to ART as the owners of embryos and health
care facilities that use ART as the owners
of donor embryos. Although such a regula-
tion renders the actual position of embryos in
Ukraine without specifying the peculiarities
of that kind of ownership, the provision contra-
dicts the ECHR decision in the case of Parrillo
v. Ital — the court established human embryos
cannot be regarded as “possessions”.

2. Unification of legal terminology. Con-
sidering the above conclusions about the defects
of legal nomenclature, it is necessary to agree on
the terms of human “embryo” and “fetus”. It is
proposed to set out clause 1.4 of the Instruc-
tion for determining the criteria of the perinatal
period, live birth and stillbirth dated 29.03.2006
(hereinafter referred to as Order No.179) as
follows: “The fetus is an intrauterine product
of conception as of the formation of the placenta
(from the eighth to the twelfth week) until
expulsion/removal from the mother’s body”. In
addition, it is essential to agree on vague seman-
tic synonyms the legislator applies to refer to
the unborn child and, if needed, distinguish
between them (“embryo”, “fertilized egg”, “con-
ceived child”, “a child conceived but not yet
born”).

4. Minimization of legal defects in the reg-
ulatory mechanism of the embryo’s legal sta-
tus

As for minimizing current legal defects, it
is proposed to consider the following ways to
eliminate them:

1. Adoption of novels. Given the novelty
of the area under study and the lack of legal
norms that would directly relate to the embryo’s
legal status, there is a need for a great deal
of novels. They should regulate the legal sta-
tus of the embryo, determine ways to protect
and defend its interests, the limits of embry-
onic research, etc. For example, it is advisable
to introduce into national legislation a provi-
sion prohibiting the use of ART for selecting
the sex of an unborn child with some exceptions
and prohibiting social sex selection.

2. Amendments to existing legal regula-
tions. Within the present work, the author has
already proposed to amend clause 1.4. of Order
No.179 and updating the wording of the term
“fetus”. In addition, Order No. 787 requires
numerous changes as its provisions do not allow
a single man to resort to assisted reproductive
technologies. The substantiation of expediency
of including single men in the list of subjects
using some ART types (for example, obtaining
donor embryos, surrogate motherhood services,
etc.) is beyond the scope of the present study;
however, such a gap concerns the embryo’s legal
status and should be eliminated through appro-
priate amendments in the law.

3. Systematization of the legislation
of Ukraine in the form of official incorporation,
consolidation, or codification. In specifying such
a method of eliminating legal defects, it should
be noted that it is too early for its application
since there are not even separate articles that
would establish the legal status of the embryo
and its aspects. However, the scanty current
regulation in our country is scattered across
various regulatory legal acts: the CC of Ukraine,
the FC of Ukraine, the Fundamentals of Ukrain-
ian legislation on health care, the Procedure for
the use of assisted reproductive technologies
in Ukraine, the Law of Ukraine “On the Pro-
hibition of Human Reproductive Cloning”, etc.
The adoption of advanced provisions at the first
stages of the development of legal regulation
of the embryo’s status will definitely take place
in the form of additions to the mentioned regu-
lations, and therefore it is necessary to carry out
the systematization of legislation for the con-
venience of using such provisions in the future.

Regarding the ways to overcome the exist-
ing legal defects in the regulation of the embryo’s
legal status, it is proposed to emphasize the fol-
lowing:

1. Application of the principles of law:
justice, humanism, and non-discrimination. It
is essential to agree with Pohrebniak S. that
the application of the general principles of law
is a means that is quite rarely used. It is justi-
fied by the current state of development of pos-
itive law, when almost all situations requiring
legal regulation, receive appropriate direct or
indirect regulation by the legislature (Pohre-
bniak, 2013). Hence, applying these principles
should only be an auxiliary way to minimize
legal defects in regulating the legal status
of the embryo.

2. Application of analogy. 1t is not only
about applying the analogy of law but also
the method of analogy as a tool for establish-
ing equivalence (correspondence, similarity)
between the two systems under considera-
tion following some features. The analogy can
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be used to specify the legal status of a human
embryo in Ukraine — enshrining the duty of oth-
ers to treat it with respect. Indeed, the consol-
idation of a personal non-property obligation
of a subject toward another requires the lat-
ter to be legally capable, and an embryo is not
under national law. At the same time, Art. 298
of the CC of Ukraine enshrines the duty of every-
one to respect a person who has died (Tsyvilnyi
kodeks Ukrainy, 2003). The article enshrined
the personal non-property obligations of oth-
ers toward a person who is also not a subject
of law and does not have legal capacity (lost
it) — the deceased person. Such a provision is
a norm-principle by its nature that promotes
the moral foundations of society in Ukraine
and aims to ensure respect for human dignity.
The method of analogy makes it possible to rec-
ognize that such a norm-principle is also crucial
for the legal protection of the embryo because
it will be focused on maintaining respect for
human dignity in the prenatal phase of its devel-
opment.

3. Conclusions

1. Legal defects in the mechanism of statu-
tory regulation of the status of the embryo have
their consequence: violation of the principles
of humanism (manifested in unethical research
on embryos), non-discrimination (manifested
in social sex selection), and justice (manifested
in creating an imbalance between the rights
of the mother and her unborn child, which leads
to an increase in female mortality).

2. Depending on  the components
of the mechanism of legal regulation
of the embryo’s status, it is proposed to dis-
tinguish the following types of legal defects in
the area under study:

legal defects of legal norms:

1) logical-structural: gaps;

2) technical legal: uncertainty of law norms;
defects in legal nomenclature (inconsistency
of terminology, use of inaccurate semantic syno-
nyms);

3) legal defects of the parties involved in
legal relations.

3. Proposals for preventing and minimizing
legal defects are set out in the work sequen-
tially. Thus, first of all, it is necessary to imple-
ment general legal methods of prevention as fol-
lows: to determine the scope of legal regulation;
to substantiate the concepts of development
of the studied sphere of public relations amidst
the doctrine of law; to ensure the adaptation
of national legislation. These steps commence
the formulation of laws on the legal status
of the embryo.

4. The next step should involve introducing
technical ways to prevent legal defects, such as
the examination of drafts and the unification
of legal terminology.

5. After introducing ways to prevent legal
defects, the legislation of Ukraine will be
about minimizing existing ones by eliminating
and overcoming them. The following measure
can contribute to eliminating legal defects in
regulating the status of the embryo through
the adoption of new legal norms; amendments to
current legal norms; systematization of the leg-
islation of Ukraine. At the same time, it will be
necessary to apply such remedies as the princi-
ples of law — justice, humanism, non-discrimi-
nation, and analogy.

6. The above steps put into practice in
the proposed sequence will help develop leg-
islation on the legal status of the embryo.
If the sequence is broken, we run the risk
of encountering even more legal defects. For
example, the unification of legal nomenclature
is impossible without a preliminary definition
of the scope of legal regulation under which
the relevant terminology will be used. As a rule
of thumb, the adoption of novels and the intro-
duction of amendments to existing ones do not
occur without a previous justification of such
a need in the legal doctrine of law. Thus, imple-
menting the proposed methods of preventing
and minimizing will drive the necessary leg-
islative evolvement toward the legal status
of embryos and will make it possible to protect
a person in the prenatal phase of development,
during which the progress of his inherited
potential takes place.
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3AIIOBITAHHSA TA MIHIMISAIIA IOPUIMYHUX TEDEKTIB Y MEXAHI3MI
ITPABOBOTI'O PETYJ/IIOBAHHA IIPABOBOT'O CTATYCY EMBPIOHA

Anoranis. Mema po6omu. IIpoBifHOI0 METOI MOTOYHOTO MOCHIKEHHSI € BU3HAYEHHS CIIOCOOIB
ToTnepe>KeHHsT MOJKIMBHX OPUANYHUX /eeKTiB Ta 3MEHIIeHHS KiTbKOCTI HAasSBHUX Yy cdepi peryio-
BAHHS [IPABOBOIO cratTycy eMGpiona. Meronosmorist. Bukopyctanuii METOIOIOTYHIN ITi/Xi/l € 3MilIAHUM
Ta 6a3yeThCs Ha 3aCTOCYBAaHHI 3araJlbHOHAYKOBUX METOMIB (aHaji3, CHHTE3, AeAyKIlis, aHAIOTisI, TIOPiB-
HSIHHS, y3araJbHEHHS, TITOTeTUYHNH Ta CUCTEMHWN METOAN), CHeIlliaTbHUX MeTO/iB (TIPOTHO3YBAHHS)
Ta NIPUBATHUX METOIB OPUAMYHOI Hayku (dopmasnbHO-topuanunmii). Peayasratu. JocaijskeHo Bims
HAsIBHUX IOPUINYHUX leeKTiB HA CYCIIbHI BiTHOCUHU Ta BUOKPEMJIEHO TaKi HETATUBHI HACJIKH, K
HOPYIIeHHs IPUHIUIIB ryMaHi3My, HeAUCKPUMIHAMii Ta crpaBeaanBocTi. Buokpemieno ta pos’scueno
OCHOBHI BUJH IODUINYHKX JeeKTiB y MeXaHi3Mi [IPaBOBOrO peryJioBanHs crarycy emGpiona. Chopmo-
BaHO TepeJiK crocobiB 3amobiranis Ta MiHiMi3allii Takux Aedektis. Tak, BHOKpEMJIEHO Taki 3arajbHO-
paBoBi crocobu 3anodirans, sk: 1) BusHaueHHs cepy MPaBOBOIO PeryJiioBaHHs; 2) o0IPyHTYBaHHS
B JIOKTPUHI 1IPaBa KOHLEMI[IH PO3BUTKY HOCJIUKYBaHOI chepu CyCHiIbHUX BifHOCHH; 3) 3a0e3meueHHs
ajanTarfii HalioHaJIbHOTO 3aKOHOAABCTBA. Jl0 TEXHIKO-IOPUAMYHUX CIOCOOIB 3amoGiraHHsT IOPUINIHIM
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nedekTaM y MeXaHi3Mi TPaBOBOTO PeryJIOBaHHS cTaTycy eMOpioHa BigHeceHo: 1) MpoBemeHHsT eKcrep-
TH3W 3aKOHOTIPOEKTIB, 2) yHiiKaliio MpaBoBoi TepMiHOJIOTi. 3apOTIOHOBAHO MiHIMI3yBaTH IOPH/IITYHI
nedexTr JocipKyBaHoi cepu 3a TOMOMOIOK BUKOPUCTAHHSI TAKKUX CIIOCOOIB yeyHeHHst: 1) npuitHATTst
HOBUX TIPABOBUX HOPM; 2) BHECEHH: 3MiH JI0 iCHYIOUUX MPABOBUX HOPM; 3) IPOBE/IEHHST CHCTeMaTH3aIlii
3aKOHO/[ABCTBA YKpaiHu y dopmi odimiiiHoi iHkopropaitii, KoHcomiaarii un koaudikarii. Takox Bumimne-
HO TaKi CrocoOu MO/I0JIAHHS HASIBHUX I0PUANYHUX e(heKTIB PEryJII0OBaHHS IPABOBOTO CTAaTyCy eMOpioHa,
sk: 1) 3acTocyBaHHS IPUHIUIIIB MTPaBa: CIIPABEINBOCTI, TYMaHi3My, HeZIUCKPUMIHAII{; 2) 3aCTOCYBaHHS
anasorii. Haykosa nosusna. Jlocsipkents Ha BUCYHYTY TeMaTHKY € O/[HIM 3 HalllIepIX B HAIllOHAIbHIN
1opuinyHiil goxTpuHi. BucHoBku. HasiBHI npummcy ykpaiHChbKOTO 3aKOHOZIABCTBA € HEAOCTATHIMU JIJIsI
PeryJIoBaHHs [IPABOBOTO CTATYCY eMOPiOHa, BTiM, HaBiTh HE3HAYHE [IPABOBE PETYJIIOBAHHS MiCTHTD BEJIU-
KY KUJTbKICTh I0PUANYHIX eheKTiB. BTiseH st 3aponmoHoBaHNX KPOKIB 3amobiranHs Ta MiHiMi3allii 3amo-
yaTKye HeoOXi[HMUIA PO3BUTOK 3aKOHOABCTBA y chepi MPABOBOTO CTaTyCy eMOPIOHA Ta JACTh MOXKJIUBICTH
y0Oe3eqnT JIOANHY B HAUIIEPIIOMY eTalli HOro PO3BUTKY — BHYTPIIHbOYTPOGHOMY.

Kmouogi cioBa: nopyiieHHs: IPUHIMITB 1TPaBa, HEBU3HAYEHICTh MPABOBUX HOPM, ITPOTATIMHHU, COIli-
aJbHa CeJIeKIIis cTaTi, acquis communautaire, yCyHeHH:I, TOJI0OaHHS.
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THE UKRAINIAN MODEL OF THE NATIONAL
JUDICIARY REGARDING THE ESTABLISHMENT
OF THE FACT OF DEATH AND BIRTH

IN THE TEMPORARILY OCCUPIED TERRITORY:
A RETROSPECTIVE ANALYSIS OF 2014-2022
CHANGES IN CIVIL PROCEDURE LEGISLATION

Abstract. The article is devoted to the study of peculiarities of the Ukrainian model of establishing
the fact of death/birth of a person in the temporarily occupied territory of Ukraine during the Russian
Federation’s large-scale military aggression against Ukraine. As part of the present work, the authors
carried out a detailed comparative analysis of the revisions of Article 317 of the Civil Procedure Code
of Ukraine, which underwent significant changes due to the adoption by the Verkhovna Rada of Ukraine
of Law of Ukraine No. 2345-1X as of July 1, 2022 “On Amendments to Certain Legislative Acts of Ukraine
Regarding the Peculiarities of Proceedings” in cases of establishing the fact of birth or death of a person
during martial or state of emergency in temporarily occupied territories”. A legal evaluation of these
changes was given, and their effectiveness was analyzed taking into account the already formed judicial
practice. Peculiarities of the Georgian and Moldovan models of establishing the facts of the death/birth
of a person in the temporarily occupied territory are singled out, since in the past Georgia and Moldova,
like Ukraine, were “lucky” to experience the “care of a brotherly neighbor”. Given the military realities in
Ukraine and the prevailing circumstances, an opinion is expressed as to whether it is possible to introduce
features of the Moldovan and/or Georgian models in Ukraine.

The purpose of the study is to analyze the key legislative changes to the provisions of the Civil
Procedure Code in terms of simplifying the procedure for establishing the fact of birth and death of a person
in the temporarily occupied territory during martial law and state of emergency; to compare the relevant
versions of Article 317 of the Civil Code of Ukraine to provide a legal assessment of the effectiveness
of the relevant changes; to highlight the key features of the Georgian and Moldovan models of establishing
the fact of birth and death of a person in the temporarily occupied territory with the possibility of further
adoption of experience and its implementation in Ukraine.

Research methodology. The methods of system analysis and comparison were used in the research.

Results prove that the problems of legal regulation of the procedure for establishing the fact of birth
and death of a person in the temporarily occupied territory of Ukraine are poorly studied. However,
it is worth noting the significant contribution of K.V. Husarova (Husarov, 2020), I. M. Volkova,
T. A. Stoyanova, M. H. Sviderska, O. I. Ugrynovska and Pinyashka M. (Ugrynovska, Pinyashka, 2020),
and other specialists in the science of civil procedure law. The empirical basis of studying a primary source
is the modern legislation of Ukraine, as well as the legislation of Georgia and Moldova.
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In addition, it should be noted that in her research, Maryna Basilashvili covered the comparative legal
analysis of registration of civil status acts in Ukraine and Georgia.

Conclusions. The legislative changes analyzed in this study in terms of simplifying proceedings in cases
of establishing the fact of birth or death of a person in the territory where martial law or state of emergency
has been imposed, or in the temporarily occupied territory of Ukraine, can rightly be called progressive,
appropriate and necessary, since they are dictated by the realities of wartime in our country. Moreover,
they will contribute to the unification of judicial practice in establishing the fact of birth and death
of a person in the territory where martial law or state of emergency has been imposed, or in the temporarily
occupied territory of Ukraine. But the legislator still has much work to do in this regard. The regulation
of the institution of establishing the fact of birth and death of a person in the temporarily occupied territory
in Georgia and Moldova has many features and original legal norms that give grounds to conclude about
the possibility of implementing specific positive points of foreign models of establishing the specified types
of legal facts in Ukraine by improving Ukrainian legislation and applying in the Ukrainian legal space.

Key words: legal fact, fact of death, fact of birth, temporarily occupied territory, martial law, Georgia,

Moldova.

1. Introduction

The consequence of the 2014 Russian Fed-
eration’s armed aggression against Ukraine
which had three phases (the first: as of February
20, 2014, when it was recorded the first cases
of violation by the Armed Forces of the Russian
Federation contrary to the Russian Federa-
tion’s international legal obligations of the pro-
cedure for crossing the state border of Ukraine
in the Kerch Strait and use of its army units
stationed in Crimea; the second started in
April, 2014, when armed bandit groupings
controlled, managed and financed by secret
agencies of the Russian Federation proclaimed
the “Donetsk People’s Republic” (7 April,
2014) and the “Luhansk People’s Republic”
(27 April, 2014); the third started on August
27, 2014, with mass invasion of the territory
of Donetsk and Luhansk regions by regular
units of the Armed Forces of the Russian Feder-
ation), and was condemned by the world com-
munity) (Rezoliutsiia Parlamentskoi asamblei
Rady Yevropy Ne 2122, 2016) was illegitimate
military occupation and subsequent illegal
annexation of the territory of the Autonomous
Republic of Crimea and the city of Sevas-
topol — an integral part of the state territory
of Ukraine, military occupation of a large part
of the state territory of Ukraine in the Donetsk
and Luhansk regions (Postanova Verkhovnoi
Rady Ukrainy Pro Zaiavu Verkhovnoi Rady
Ukrainy Pro vidsich zbroinii ahresii Rosiiskoi
Federatsii ta podolannia yii naslidkiv, 2015).

The illegal occupation of part of the Ukrain-
ian territory by the Russian Federation has
caused many problems in every sphere of public
life of our country. They also affected the state
registration of civil status acts. It refers to those
practical problems that arise in the state regis-
tration of civil status acts for citizens living in
the temporarily occupied territory of Ukraine,
i, the Autonomous Republic of Crimea,
the city of Sevastopol, and some districts, cit-
ies, towns and villages of Donetsk and Luhansk
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regions. First of all, it is a case of the acts
of birth and death in the temporarily occupied
territory of Ukraine. Despite the armed aggres-
sion and occupation, the biological processes
of human birth and death continued. From
2014 to 2017, about 200,000 people were born
in the temporarily occupied territory, and about
270,000 people died (Analitychna zapyska bla-
hodiinoho fondu <«Pravonazakhyst> shchodo
administratyvnoi protsedury reiestratsii aktiv
narodzhennia ta smerti, yaki vidbulys na TOT,
2022). In addition, in the Autonomous Republic
of Crimea, the number of births was as follows:
in 2016 — 22,995 people, in 2017 — 9,810 peo-
ple. At the same time, the number of deaths in
the relevant territory was as follows: in 2016 —
28,932 people, in 2017 — 14,323 people. In turn,
in the territory of the so-called “DPR”, there
were recorded the following data: ¢ in 2016 —
11,771 births and 34,833 deaths; * in 2017 —
5,875 births and 17,866 deaths (Uhrynovska,
Piniashko, 2020, p. 51).

The above problems were triggered by
the failure to provide appropriate medical doc-
uments specified by the legislation of Ukraine,
since documents issued by the occupation
authorities were not considered as such in
the meaning of Ukrainian legislation. Conse-
quently, the Ukrainian authorities of the state
registration of civil status acts could not regis-
ter, and a person, accordingly, could not obtain
a birth/death certificate of persons resided/
residing in the temporarily occupied territory
of Ukraine determined by the Verkhovna Rada
of Ukraine.

Given the circumstances, it was obvious
that it would be impossible to solve the problem
concerned via administrative means through
empowering the bodies of state register of civil
status acts and, probably, would not be too
effective at the mentioned stage.

In this regard, the Law of Ukraine “On
Amendments to the Civil Procedure Code
of Ukraine concerning Establishment of Fact
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of Birth or Death in the Temporarily Occu-
pied Territory of Ukraine” dated February 4,
2016 No. 990-VIII, which entered into force
on February 24, 2016 (hereinafter referred
to as Law No. 990-VIII) updated the Civil
Procedure Code of Ukraine by supplement-
ing with article 257-1 ” Peculiarities of pro-
ceedings on establishing the fact of birth or
death in the temporarily occupied territory
of Ukraine” (Zakon Ukrainy Pro vnesen-
nia zmin do Tsyvilnoho protsesualnoho kod-
eksu Ukrainy shchodo vstanovlennia faktu
narodzhennia abo smerti oby na tymaschovo
ok okupi terytorii, Ukrainy, 2016). Thus,
thelaw’s provisions, forthe first time in Ukraine,
enshrined the institution of “establishing
the fact of birth or death in the temporarily
occupied territory of Ukraine” at the legisla-
tive level.

As can be seen from the explanatory note
to the Law No. 990-VIII, it was adopted to
optimize the process of obtaining birth/death
certificates by persons residing in the tempo-
rarily occupied territory of Ukraine determined
by the Verkhovna Rada of Ukraine without
appropriate medical documents provided for by
the legislation of Ukraine. It would contribute
to ensuring the enforcement of the rights of citi-
zens living in the temporarily occupied territory
of Ukraine to obtain the certificates (Poiasniu-
valna zapyska do proektu Zakonu Ukrainy Pro
vnesennia zmin do Tsyvilnoho protsesualnoho
kodeksu Ukrainy shchodo vstanovlennia faktu
narodzhennia abo sti na tymaschovo okovi ter-
upyii, Ukrainy, 2015).

As part of the “udicial reform”,
the Verkhovna Rada of Ukraine adopted
the Law of Ukraine No0.2147-VIII on October
3, 2017, which entered into force on December
15, 2017, “On Amendments to the Economic
Procedure Code of Ukraine, the Civil Proce-
dure Code of Ukraine, the Code of Administra-
tive Procedure of Ukraine and other legislative
acts” (hereinafter — the Law No.2147-VIII),
which amended the Civil Procedure Code
of Ukraine and set out its provisions in
a new version. The enshrined novels allowed
the scientific community to define the code
in professional circles as a “new Civil Proce-
due Code of Ukraine”. In fact, the provisions
of Article 317 of the new CPC fixed the pecu-
liarities of proceedings in cases of registering
birth or death in the temporarily occupied
territory of Ukraine, which will be further dis-
cussed in the present study (Zakon Ukrainy
Pro vnesennia zmin do Hospodarskoho prot-
sesualnoho kodeksu Ukrainy, Tsyvilnoho
protsesualnoho kodeksu Ukrainy, Kodeksu
administratyvnoho sudochynstva Ukrainy ta
inshykh zakonodavchykh aktiv, 2017).

2. Legislative changes

On February 24, 2022, a new phase
of the Russian Federation’s armed aggres-
sion began, which was marked by a large-scale
military invasion of the sovereign territory
of the Ukrainian state (Rezoliutsiia General-
noi Asamblei Orhanizatsii Obiednanykh Nat-
sii “Ahresiia proty Ukrainy”, A/RES/ES-11/1,
2022; Promizhne rishennia Mizhnarodnoho
sudu OON, 2022). The “elder loving brother”
called it a “special military operation”. The
Decree of the President of Ukraine No. 64 dated
24.02.2022, approved by the Law of Ukraine
dated 24.02.2022 No. 2102-1X, imposed mar-
tial law in Ukraine from 05:30 am on Febru-
ary 24, 2022, in connection with the military
aggression of the Russian Federation against
Ukraine based on the proposal of the National
Security and Defense Council of Ukraine,
in accordance with paragraph 20 of part one
of Article 106 of the Constitution of Ukraine,
the Law of Ukraine “On the Legal Regime
of Martial Law” (Ukaz Prezydenta Ukrainy
“Pro vvedennia voiennoho stanu v Ukraini”,
2022), which was subsequently repeatedly
extended and continues at the present time.

As a result of the advance of the Russian
army, part of the Ukrainian territory is or has
been under the temporary control of the aggres-
sor country’s military. And some cities, for
example, Mariupol, are under siege almost
from the beginning of a new phase of armed
aggression. All this time, the Russian army
has been committing systematic and mas-
sive crimes against the civilian population,
including indiscriminate shelling using artil-
lery and air raids on objects of the private
residential sector of civilian infrastructure
(hospitals, libraries, shelters, etc.). Numerous
cases of shooting of the civilian population in
the territories temporarily controlled by Rus-
sian troops were recorded which could not be
properly documented. According to the infor-
mation received, mass Kkillings and burials
of civilians are happening in the territories
of Ukraine temporarily occupied by the Rus-
sian military. There is also information about
attempts of the Russian military to dispose
of the bodies of civilians whom they killed to
hide crimes. In the territories controlled or
blocked by the army of the aggressor state,
there are facts of the birth of children who, as
a result of active hostilities or temporary con-
trol of settlements by the Russian army, cannot
be properly registered (Poiasniuvalna zapy-
ska do proektu Zakonu Ukrainy Pro vnesen-
nia zmin do deiakykh zakonodavchykh aktiv
Ukrainy shchodo osoblyvostei vstanovlennia
yurydychnykh faktiv v umovakhiennoho chy
nadzvychainoho stanu, 2022).
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Following data posted on the website
of the Ukrainian Parliament Commissioner for
Human Rights as of December 2022, 15,000
people were known to be missing under special
circumstances (Upovnovazhenyi Verkhovnoi
Rady Ukrainy z prav liudyny, 2022).

Moreover, the Office of the United Nations
High Commissioner for Human Rights con-
firmed 6,702 deaths and 10,479 injured civilians
in Ukraine due to a full-scale Russian inva-
sion (from February 24 to December 4). From
November 1 to November 30, OHCHR recorded
162 civilian deaths and 526 injured in Ukraine.
The organization emphasizes that the real num-
ber of deaths is much higher, as information
from some places where intense hostilities con-
tinue is delayed, and many reports still need
to be confirmed. This applies, for example, to
the settlements of Mariupol (Donetsk region),
Izium (Kharkiv region), Lysychansk, Popasna
and Sievierodonetsk (Luhansk region), where,
reportedly, there were numerous civilian deaths
or injuries. In OHCHR, they point out that
most of the confirmed losses were due to the use
of explosives with wide area effects, including
shelling via heavy artillery and multiple-launch
rocket systems, as well as missile and air attacks
(Upvoradas).

All the facts of birth and death occurred in
the conditions and within the territory subject
to martial law required a comprehensive solu-
tion and a simplified procedure for their regis-
tration by analogy with a simplified procedure
for registering birth and death in the temporar-
ily occupied territory of Ukraine.

In order to promote the exercise and pro-
tection of civil rights and maintain proper reg-
istration of births and deaths during martial
law or state of emergency, the Verkhovna Rada
of Ukraine adopted the Law of Ukraine No.
2345-1X as of July 1, 2022 “On Amendments to
Certain Legislative Acts of Ukraine on the Spe-
cifics of Proceedings in Cases on Establishing
the Fact of Birth or Death during Martial Law/
State of Emergency in Temporarily Occupied
Territories”, which entered into force on August
7, 2022 (hereinafter referred to as the Law No.
2345-1X) (Zakon Ukrainy Pro vnesennia zmin
do deiakykh zakonodavchykh aktiv Ukrainy
shchodo osoblyvostei provadzhennia u spra-
vakh pro vstanovlennia faktu narodzhennia abo
smerti osoby v umovakh voiennoho chy nadzvy-
chainoho stanu ta na tymchasovo okupovanykh
terytoriiakh, 2022). Law No. 2345-1X amended
the Civil Procedure Code of Ukraine by intro-
ducing a simplified procedure for establishing
the legal facts of birth and death in the terri-
tory in which martial law or state of emergency
operates, and the provisions of Article 317 are
restated.
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In this regard, the authors further pres-
ent comparative analysis of the peculiarities
of proceedings in cases of registering birth or
death during martial law or emergency state in
the temporarily occupied territories, enshrined
in Article 317 of the CPC of Ukraine as revised
in Law No. 2147-VIII (hereinafter for con-
venience — the old wording is until August
6, 2022, inclusively) and Law No. 2345-IX
(hereinafter for convenience — the new ver-
sion is as of August 7, 2022).

The first particularity of the amendments
enshrined by Law No. 2345-1X is the expan-
sion of the territorial scope of the provisions
of Article 317 of the CPC of Ukraine. In par-
ticular, this follows from the analysis of the arti-
cle’s title in both versions. Thus, in the older
version, the provisions of Article 317 concerned
proceedings in cases of registering birth or
death only in the temporarily occupied terri-
tory of Ukraine. However, in the new version,
the article regulates proceedings in cases of reg-
istering birth or death in the territory in which
martial law or emergency state was intro-
duced, or in the temporarily occupied terri-
tory of Ukraine.

Therefore, the scope of Article 317
of the CPC of Ukraine, in addition to the tem-
porarily occupied territory of Ukraine, is also
extended to the territory where martial law
or emergency state is introduced. In addition,
the revised version does not specify the defi-
nition of the temporarily occupied territory
of Ukraine by the Verkhovna Rada of Ukraine.

The amendments were obviously dictated
by martial law imposed throughout Ukraine on
February 24, 2022, which is currently ongoing.

The explanatory note to the draft Law
No. 2345-1X, when substantiating the need to
extend the relevant procedure for establishing
facts for the period of the emergency state, holds
that the same procedure for registering birth
and death should be extended during the emer-
gency state which, in accordance with law
norms, is a special legal regime that can be tem-
porarily introduced in Ukraine or its individual
areas in the case of anthropogenic or natural
emergencies not lower than the national level,
which have led or may lead to human and mate-
rial losses, pose a threat to the life and health
of citizens, or in an attempt to seize state power
or change the constitutional order of Ukraine
by violence and, under the Law, provides for
vesting the relevant state authorities, military
command and local self-government bodies
with the powers necessary to avert a threat
and ensure the safety and health of citizens,
the normal functioning of the national economy,
state authorities and local self-government bod-
ies, and protection of the constitutional order;
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it also allows for temporary, due to the threat,
restrictions in exercising constitutional rights
and freedoms of man and citizen and the rights
and legitimate interests of legal entities with
an indication of their duration (Poiasniu-
valna zapyska do proektu Zakonu Ukrainy Pro
vnesennia zmin do deiakykh zakonodavchykh
aktiv Ukrainy shchodo osoblyvostei stanovlen-
nia yurydychnykh faktiv v umovakh voiennoho
chy nadzvychainoho stanu, 2022).

As for the specification of the territory in
which martial law or a state of emergency has
been imposed, or in the temporarily occupied
territory of Ukraine, it should be noted the fol-
lowing.

Following the provisions of Article 5
of the Law of Ukraine “On the Legal Regime
of Martial Law”, martial law in Ukraine or in its
particular areas is introduced on the proposal
of the National Security and Defense Coun-
cil of Ukraine by the Decree of the President
of Ukraine approved by the Verkhovna Rada
of Ukraine (Zakon Ukrainy Pro pravovyi
rezhym voiennoho stanu, 2015).

The state of emergency in Ukraine or in its
particular areas is introduced by the Decree
of the President of Ukraine, which is subject
to approval by the Verkhovna Rada of Ukraine
within two days from the moment of the appeal
of the President of Ukraine (Article 5 of the Law
of Ukraine “On the Legal Regime of the State
of Emergency”) (Zakon Ukrainy Pro pravovyi
rezhym nadzvychainoho stanu, 2000).

As for the temporarily occupied territory
of Ukraine, the following should be noted.

The current legislation of Ukraine does
not define the concept of “temporarily occu-
pied territory of Ukraine”. Only in Article 1
of the Law of Ukraine “On Ensuring the Rights
and Freedoms of Citizens and the Legal
Regime in the Temporarily Occupied Territory
of Ukraine”, which determines the legal status
of the temporarily occupied territory of Ukraine,
it is stated that the territory of Ukraine tem-
porarily occupied by the Russian Federation
(hereinafter referred to as the temporarily occu-
pied territory) is an integral part of the territory
of Ukraine, which is subject to the Constitu-
tion and laws of Ukraine, as well as international
treaties, the consent to be bound by which is
provided by the Verkhovna Rada of Ukraine.
In addition, the article contains a note about
the beginning of the temporary occupation
of certain territories of Ukraine. In particular,
the date of the beginning of temporary occupa-
tion by the Russian Federation of certain ter-
ritories of Ukraine is February 19, 2014. The
Autonomous Republic of Crimea and the city
of Sevastopol have been temporarily occupied
by the Russian Federation since February 20,

2014. Individual territories of Ukraine that
are part of Donetsk and Luhansk regions are
occupied by the Russian Federation (including
the occupation administration of the Russian
Federation) since April 7, 2014 (Zakon Ukrainy
Pro zabezpechennia prav i svobod hromadian ta
pravovyi rezhym na tymchasovo okupovanii
terytorii Ukrainy, 2014).

A rather approximate definition
of the concept of “temporarily occupied ter-
ritory of Luhansk and Donetsk regions” was
available in Article 1 of the Law of Ukraine “On
the Peculiarities of State Policy on Ensuring
Ukraine’s State Sovereignty over Temporarily
Occupied Territories in Donetsk and Luhansk
Regions” No. 2268-VIII dated January 18,2018,
which expired on May 7, 2022, based on Law No.
2217-1X dated April 21, 2022. In particular, on
the day of adoption of the Law, it was assumed
that the temporarily occupied territories
of Donetsk and Luhansk regions are recognized
as parts of the territory of Ukraine controlled
by the armed units of the Russian Federation
and the occupation administration, namely:
1) the land territory and its internal waters
within specific areas, cities, towns, and villages
of Donetsk and Luhansk regions; 2) internal sea
waters adjacent to the land territory defined
by paragraph 1 of this part; 3) the subsoil under
the territories defined by paragraphs 1 and 2 of
this part, and the airspace over these territories.

It is not coincidence that the present study’s
authors characterized the above definition
of the concept of “temporarily occupied ter-
ritory in Luhansk and Donetsk regions” as
approximate, since, as it does not have all those
features of temporarily occupied territory that
would characterize it as such. Consequently, it
requires proper legislative consolidation, given
the established practice.

The Resolution of the Cabinet of Ministers
of Ukraine No. 1364 dated December 6, 2022
“Some issues of forming a list of territories where
hostilities are (were) conducted or temporarily
occupied by the Russian Federation” establishes
that the list of territories where hostilities are
(were) conducted or temporarily occupied by
the Russian Federation (hereinafter referred to
as the list) is approved by the Ministry of Rein-
tegration of the Temporarily Occupied Territo-
ries of Ukraine under the annex and in agree-
ment with the Ministry of Defense on the basis
of suggestions from relevant regional and Kyiv
city military administrations (Postanova Kabi-
nuistriv Ukrainyiaki pytannia formuvannia per-
eliku terytorii, na yakykh vedia (bolysia) boutsi
abiovi di tymasovo oovany Rosupiisukhu Fed-
eriiei, 2022).

Thus, from December 6, 2022, the Ministry
for Reintegration of the Temporarily Occupied
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Territories is authorized to compile a list of terri-
tories temporarily occupied by the Russian Fed-
eration. According to the information posted on
the Ministry’s official website, the latest order
approving the list of such territories is dated
December 22, 2022, Order No. 309 (Nakaz
Ministerstva z pytan reintehratsii tymchasovo
okupovanykh terytorii Pro zatverdzhennia Per-
eliku terytorii, na yakykh vedutsia (velysia)
boiovi dii abo tymchasovo okupovanykh Rosi-
iskoiu Federatsiieiu, 2022).

It should be noted that despite the consoli-
dation in the Civil Procedure Code of Ukraine
of the so-called three national procedural mod-
els of registering birth and death (sub-paras. 7-9
of Part 1 of Art. 315 of the Civil Procedure
Code of Ukraine), or so-called general proce-
dures for establishing the relevant facts, namely:
the establishment of the birth fact at a certain
time in case of impossibility of registration by
the state registration authority of civil status
acts of birth; death at a certain time in case
of impossibility of registration by the state reg-
istration authority of civil status acts of death;
death of a person who went missing under cir-
cumstances that threatened them with death
or give grounds to consider them dead due to
anthropogenic or natural emergency accident in
connection with the imposition of martial law
throughout Ukraine. Starting from February
24, 2022, the effect of sub-paras. 7-9 of Part 1
of Art. 315 of the CPC of Ukraine was sus-
pended for the specified period, and the pro-
visions of Article 317 of the CPC of Ukraine
are exclusively subject to application.

The second particularity of amendments
introduced in the wording of Article 317
ofthe CPCisthe expansion of the parties author-
ized to apply to sue for the establishment
of a legal fact under Article 317 of the CPC
of Ukraine.

In particular, before introduced amend-
ments, an application for birth registration could
be submitted by parents, relatives, their repre-
sentatives, or other legal guardians of the child.
Starting from 07.08.2022, an application for
birth registration can be submitted by parents
or one of them, representatives, family mem-
bers, guardian, trustee, person who maintains
and brings up the child, or other legal repre-
sentatives of the child. Thus, relatives were
replaced by family members, and an expanded
list of legal representatives of the child was pre-
sented, indicating specific persons: guardian,
trustee, a person who maintains and brings up
the child.

According to paragraph five of clause 6
of the reasoning of the Decision of the Consti-
tutional Court of Ukraine as of June 3, 1999 No.
5-rp/99 in the case of the official interpretation
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of the term “family member”, family members
are, in particular, persons who permanently
reside with them and share a common house-
hold. Such persons involve not only close rel-
atives (siblings, grandchildren, grandfather
and grandmother) but also other relatives or
persons who do not have direct familyhood
with a person (brothers and sisters in law;
stepsiblings; stepfather, stepmother; guardians,
trustees, stepchildren, and others). Prerequi-
sites for their recognition as family members,
in addition to living together, are the following:
common household maintenance, that is, com-
mon costs, a common budget, shared meals, pur-
chase of property for common use, shared costs
and housing maintenance, its repair, mutual
assistance, oral or written agreements on using
the premises, and other circumstances testifying
family relations.

As the legislation of Ukraine does not
contain an exhaustive list of family members
and only determines the criteria under which
persons constitute a family, the Civil Court
of Cassation of the Supreme Court, in its ruling
as of April 23, 2020 in case No. 686,/8440/16-11
(proceeding No. 61-15699¢819) and supported
the legal opinion expressed by the Supreme
Court in its ruling as of March 31, 2020
in case No. 205/4245/17 (proceeding No.
61-17628c819), noted that criteria for attrib-
uting to family members include cohabita-
tion (with the exception of the separation
of the spouses with a valid reason and the child
with parents), common household and mutual
rights and obligations of persons who have
united for cohabitation (Postanova Kasatsi-
inoho tsyvilnoho sudu Verkhovnoho sudu u
spravi Ne 686,/8440/16-ts, 2020).

Until 07.08.2022, an application for reg-
istering death could be submitted by rel-
atives of the deceased or their representa-
tives, after 07.08.2022 — by family members
of the deceased, their representatives or other
interested persons (if the establishment
of the fact of death affects their rights, obli-
gations, or legitimate interests). Thus, the rel-
atives of the deceased, as subjects of the right
to apply for death registration, were replaced by
family members of the deceased and a new cat-
egory of applicants — other interested persons,
which were specified: persons whose rights,
obligations, or legitimate interests depend on
the establishment of the death fact.

In our opinion, the expansion of the par-
ties entitled to file a relevant petition in court
is legally justified and dictated by the realities
of wartime, and, most importantly, will contrib-
ute to the protection of persons whose rights,
obligations, or legitimate interests are influ-
enced by the registration of birth/death.
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The third particularity of amendments to
Article 317 of the CPC of Ukraine is the change,
or rather clarification, of the rules of jurisdiction
of cases on registration of death/birth in accord-
ance with Article 317 of the CPC of Ukraine.

Before the introduced amendments,
the application for registering birth was sub-
mitted to any court outside such (temporarily
occupied) territory of Ukraine, regardless
of the place of the applicant’s residence. As from
07.08.2022, such an application is submitted
to any local court of Ukraine that adminis-
ters justice, regardless of the place of residence
(stay) of the applicant.

Hence, clarifying the rules of jurisdiction for
the consideration of applications for registering
birth, the legislator focused on a court title by
indicating that such a court is the local one
and also indicated that it is authorized to admin-
ister justice. And this is not accidental. During
alarge-scale war in Ukraine and ensuing martial
law, many courts, not only located in the tempo-
rarily occupied territories but also in the zone
of active hostilities, are deprived of the ability
to administer justice, and therefore, the rel-
evant order of the Chairman of the Supreme
Court changed the territorial jurisdiction
of such courts. We believe it is appropriate that
the new version has no indication of the need
to apply to the court outside the relevant
(temporarily occupied — in the older version)
territory of Ukraine, because the territorial
jurisdiction of the court located in the tempo-
rarily occupied territory, as indicated above,
is changed by the specific order of the Chair-
man of the Supreme Court, and martial law is
imposed throughout the territory of Ukraine.

Therefore, taking into account the above,
it can be said that as from 07.08.2022, an appli-
cation for death registration under Article 317
of CPC of Ukraine is submitted to any local
court of Ukraine that administers justice in
the territory subjected to martial law but
outside the temporarily occupied territory
of Ukraine, regardless of the place of residence
(stay) of the applicant.

The rules of jurisdiction in cases of death
registration were also changed. Thus, until
07.08.2022, an application for establishing
the fact of death could be filed in court out-
side such (temporarily occupied) territory
of Ukraine; as from 07.08.2022 — to any local
court of Ukraine that administers justice,
regardless of the place of residence (stay)
of the applicant. In other words, the legislator,
as in the rules of jurisdiction of cases on birth
registration, clarified the rules of jurisdiction to
consider applications for registering death by
focusing on the court’s jurisdiction and indicat-
ing that such a court is the local court and also

indicated that it is authorized to administer jus-
tice. The reasons for such a decision of the leg-
islator are mentioned above. In addition, unlike
the rules of jurisdiction of cases on registering
birth, which almost remained the same, clari-
fying the rules of jurisdiction of cases on regis-
tering death, the legislator noted that the place
of residence (stay) of the applicant does not
affect the determination of jurisdiction rules.

Keeping the norm on the urgency of consid-
eration of the specific category of cases the same,
the legislator only changed the initial moment
of urgency countdown: if the old wording
of the article provided that cases are considered
immediately after receiving the relevant appli-
cation by the court, the new version provides
for immediate consideration since the day
when the relevant application is received by
the court. It should be noted that judicial prac-
tice did not experience a significant difference
in these changes. Moreover, judicial practice has
not yet developed a common approach to under-
standing the urgency of considering the specific
category of cases. The analysis of the Unified
State Register of Court Decisions gives grounds
to assert that the consideration of specific
cases takes place both on the day of applica-
tion receipt (Ukhvala Halytskoho raionnoho
sudu m.Lvova u spravi No. 461,/6803/22, 2022)
and on another day determined by the court
and different from the day of application receipt
(Ukhvala Lychakivskoho raionnoho sudu
m.Lvova u spravi No. 463/9086,/22, 2022).

It is obvious that in terms of the urgency
of consideration of specific cases, it should
be understood that after application receipt,
the court immediately decides on initiating pro-
ceedings in the case, takes preparatory actions,
convokes the persons involved in the case,
and then begins the trial.

In our opinion, the legislator, setting urgent
deadlines for the consideration of the category
of cases concerned, thereby attached impor-
tance to such cases and pursued the goal to
protect the rights and legitimate interests
of the applicant effectively and within a rea-
sonable time but not by any means of formally
“fast” consideration of the case, as it sometimes
appears to onlookers.

As for the provisions of Article 317
of the CPC of Ukraine, which regulate the con-
tent of the court decision on registering birth
and the need to indicate the date and place
of birth of a person, their parents; the urgency
of execution of the judgment in cases of estab-
lishing the fact of birth or death, the possibility
of appealing it, as well as the procedure for issu-
ing the court decision to participants in the case
and forwarding it to the State Register of Civil
Status Acts. That is, the wording of the pro-
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visions of parts 3-5 of Article 317 of the CPC
of Ukraine has not changed.

In general, the Ukrainian model of estab-
lishing the fact of death/birth in the temporar-
ily occupied territory of Ukraine, incl. the terri-
tory where martial law or a state of emergency
was introduced as from 07.08.2022 also, can be
described exclusively as a judicial one, since
the establishment of such a fact is possible only
by applying to the court. Moreover, accord-
ing to the explanations provided by the Civil
Court of Cassation as part of the Supreme
Court in the letter dated April 22, 2021 No.
985/0,/208-21, it is indicated that the provi-
sions of the civil procedure law (Article 317
of the CPC of Ukraine) do not require persons
applying to the court to establish the relevant
fact to file a written refusal of the civil status
registration authority in a court to register
such facts (Lyst-roziasnennia Kasatsiinoho
tsyvilnoho sudu u skladi Verkhovnoho Sudu
No. 985/085,/208-21, 2021).

3. Foreign models

In the present study, the authors also con-
sider it necessary to pay attention to the for-
eign experience of legal regulation of the pro-
cedure for establishing the fact of birth/death
in the temporarily occupied territory. In par-
ticular, Georgia and Moldova are significant in
this context as they have experienced the war
and temporary occupation of their sovereign
territory and developed their regulation mod-
els, which are of interest.

Moldovan model.

When we refer to the Moldovan model, we
mean the procedure for recognizing the reg-
istration of births and deaths in the territory
of the Pridnestrovian Moldavian Republic
(hereinafter — PMR).

History brief. The Pridnestrovian Mol-
davian Republic (PMR or Transnistria) is
an unrecognized breakaway state that is inter-
nationally recognized as part of Moldova. It
occupies almost the entire Moldovan part
of the left bank of the Dniester, as well as sev-
eral settlements on the right bank of the river.
In the northeast, it borders Ukraine (Odesa
and Vinnytsia regions), and in the south-
west — Moldova. The so-called “independence
of the unrecognized Transnistrian Moldovan
Republic was proclaimed on August 25, 1991,
after which a short-term armed conflict began
between the separatists and the Russian mili-
tary on the one hand and the Moldovan troops
on the other, culminating in the actual vic-
tory of the separatists with the participation
of the Russian army. The Russian Federation
does not officially recognize the sovereignty of
the Pridnestrovian Moldavian Republic but
unofficially provides it with military, economic,
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political, and diplomatic support (Wikipedia,
2022).

Today, Moldova does not recognize PMR,
but the situation remains peaceful and their
relations are regulated by the relevant legisla-
tive acts.

The legal status of the Transnistrian region
is directly determined by Law No. 173 “On Fun-
damental Regulations of the Special Legal Sta-
tus of Settlements on the Left Bank of the River
Nistru (Transnistria) approved by the Parlia-
ment of Moldova as of July 22, 2005 (with ref-
erences to the Ukrainian plan put forward by
the Ukrainian government in the early 2005 —
new proposals for resolving the Transnistrian
conflict — “On a settlement through democra-
tization” )” (Rishennia YeSPL “SPRAVA Katan
TA INShI proti Moldovy TA ROSII”, 2012).
According to the Law (Article 3), an autono-
mous territorial entity with a special legal status
is established within the Republic of Moldova —
Transnistria, which may include (or withdraw
from) settlements on the left bank of the Dni-
ester River based on the results of local referen-
dums held in accordance with the legislation
of the Republic of Moldova (Fylypenko, 2022,
pp.8-9). Thus, the government of the Republic
of Moldova considers the Pridnestrovian Mol-
davian Republic an integral part of its territory
with a special legal status and, hence, does not
statutorily regard it as “temporarily occupied
territory of the Republic of Moldova”.

The provisions of Article 13-1 of the Law
of the Republic of Moldova “On Civil Status
Acts” stipulate that the facts of civil status that
occurred and were registered in the settlements
of the Left Bank of the Dniester and the munic-
ipality of Bender (Transnistria) can be certified
through issuing civil status acts by the compe-
tent authorities of the Republic of Moldova, if
their registration took place in a manner similar
to the procedure regulated by the legislation
of the Republic of Moldova.

During the registration of civil status acts,
a corresponding record of a civil status act is
drawn up, which is a basis for issuing a civil
status act. The law specifies data to be entered
in the register of births, marriages, dissolution
of marriage, change of surname and/or name,
death, as well as relevant certificates of reg-
istration of civil status acts (Part 4.5 of Art. 5
of the Law of the Republic of Moldova “On Civil
Status Acts”).

On May 16, 2001, to implement the joint
statement of the leaders of the Republic of Mol-
dova and Transnistria as of April 9, 2001, guided
by the Memorandum “On the Basis for Nor-
malization of Relations between the Repub-
lic of Moldova and Transdniestria” as of May
8, 1997, the Protocol “On Mutual Recogni-
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tion of Documents Issued by the Competent
Authorities of the Parties in the Territory
of Transdniestria and the Republic of Mol-
dova” was signed between the Republic of Mol-
dova and Transdniestria. Thus, article 1 states
that certificates of registration of civil sta-
tus acts issued by the competent authorities
of the parties (Transdniestria and the Republic
of Moldova) (ProtolokProvzaiemnevyznanni-
adiinaterytorii) are recognized in the territory
of Transdniestria and the Republic of Moldova.

The above indicates that the Republic
of Moldova recognizes death/birth certificates
issued by the authorities of Transnistria, with-
out additional procedures for registering death/
birth by the authorities of Moldova or estab-
lishing the facts of death/birth.

Therefore, the peculiarity of the Moldovan
model of establishing the fact of birth/death on
the PMR territory is the automatic recognition
by the Republic of Moldova of the relevant act
of death/birth occurred on the PMR territory,
and the certificate of registration of such an act
issued by the bodies of Transnistria.

However, it should be noted that the Mol-
dovan model of automatic recognition of the rel-
evant act is not absolute, since in the presence
of specific circumstances and features of a par-
ticular case, the issue of registering death/birth
and establishing the fact of death/birth in
the PMR territory may be subject to judicial
review. These conclusions are confirmed by
the provisions of Article 281 of the Civil Pro-
cedure Code of Moldova as of May 30, 2003.
According to subparagraphs “c, €” of para-
graph 2, it is provided that the court considers
cases on establishing facts of legal significance,
namely: the fact of birth/death registration;
the fact of death at a certain time under certain
circumstances (Tsyvilnyi protsesualnyi kodeks
Moldovy, 2003). It is obvious that the provi-
sions of Article 281 of the Civil Procedure Code
of Moldova also apply to cases on establishing
the facts of death/birth registration and the fact
of death/birth in the PMR territory, since, as
stated above, PMR is an integral part of the ter-
ritory — an autonomous territorial entity with
a special legal status, under the legislation
of the Republic of Moldova.

The Georgian model.

It is commonly known that in August
2008, the Russian Federation unleashed mili-
tary aggression against Georgia, which caused
the occupation of part of its territory — Abk-
hazia and South Ossetia. The territories are still
under the control of the aggressor state and are
not recognized by the international community
as independent states.

In this regard, on January 21, 2021,
the ECHR adopted a decision in the case

of Georgia v. Russia (Georgia v. Russia, appli-
cation No0.38263/08). The ECHR oflicially
recognized that Russia exercised control over
the territory of Abkhazia and South Ossetia
from August 12 to October 10, 2008. In addi-
tion, the Court recognized the exercise of effec-
tive control by the Russian Federation in these
territories even after the mentioned period, as
evidenced by the cooperation and assistance
agreements signed between the Russian Feder-
ation, South Ossetia and Abkhazia (Rishennia
YeSPL “Hruziia proty Rosii”, 2021).

Consequently, it can be argued that Georgia
also had to settle the issue of registration of civil
status acts and recognition of documents issued
in non-government-controlled territories.

It is worth mentioning that the regula-
tion of the status of the occupied territories
of Georgia is currently regulated by the pro-
visions of the Law of Georgia “On Occupied
Territories” as of October 23, 2008. The provi-
sions of the enacting clause declare that Geor-
gia is a sovereign, unified, and indivisible state,
and the presence of the armed forces of any
other state on its territory without an explicit
and voluntary consent of the State of Georgia
is an illegal military occupation of the territory
of a sovereign state according to the Hague Reg-
ulations of 1907, Fourth Geneva Convention
of 1949 and the norms of customary interna-
tional law. Following the provisions of Article 1
of the Law, the main purpose is to define the sta-
tus of territories that have been occupied as
a result of military aggression by the Russian
Federation, and to establish a special legal
regime for these territories (ZakonHruz-
iiProokupovaniterytorii, 2008).

Particular attention should be paid to
the fact that the relevant Law did not omit
the legal status of illegal bodies (officials) estab-
lished and operating in the occupied territo-
ries of Georgia. Thus, the Article 8 of the Law,
which is called “Illegal Bodies (Officials)”, stip-
ulates that a body (official) shall be illegal if it
is not established (appointed/elected) under
the procedures determined by the legislation
of Georgia, and/or if in any form it actually
performs legislative, executive, or judicial func-
tions or other activity in the occupied terri-
tories that fall within functions of the State
or local self-government bodies of Georgia.
Any act issued by such bodies (officials) shall
be deemed void and shall have no legal impli-
cations, except for cases when the said act is
considered in the manner prescribed by the leg-
islation of Georgia to establish the citizenship
of Georgia, issue a neutral identity card and/
or neutral travel document, register birth, mar-
riage, divorce, death, legal residence of a per-
son in the Abkhaz Autonomous Republic or
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the Tskhinvali region (the former South Osse-
tian Autonomous Region). At the same time,
part three of Article 8 states that in the occu-
pied territories, the possibility of establishing
facts of legal significance is maintained under
the Law of Georgia “On Civil Acts”.

An analysis of the provisions of Article 8
of the Law of Georgia “On the Occupied Terri-
tories” gives grounds to assert that it enshrines
in Georgia, formed in international practice,
the principle of “Namibia exceptions”, accord-
ing to which documents issued by the occupa-
tion authorities can be recognized only if their
non-recognition entails serious violations or
restrictions of fundamental human rights. As
a rule, the principle is used to recognize acts
of registration of births, deaths, and marriages.

Moreover, as stated in the information note
on the Law of Georgia “On the Occupied Terri-
tories” drafted by the Parliament of Georgia for
the Venice Commission, the relevant procedures
were included in the legislation of Georgia that
allow civil registration authorities to recognize
such facts that affect the legal status of a person,
including one living in the occupied territories.
It refers to documents confirming the birth,
death, and credentials of a person necessary for
the realization of the rights and legal interests
of residents of occupied territory (Informatsiina
dovidka shchodo Zakonu Hruzii Pro okupovani
terytorii, 2022).

In particular, part four of Article 11
of the Law of Georgia “On Civil Status Acts”
provides that acts issued by illegal bodies (offi-
cials) located in the occupied territories may be
submitted to the body that registers civil acts
for the purposes provided for by paragraph 2
of Article 8 of the Law of Georgia “On Occu-
pied Territories” (Zakon Hruzii Pro tsyvilni
akty, 2011).

The analysis of the provisions of the Law
of Georgia “On Civil Status Acts” allows assert-
ing that the normative act enshrines an admin-
istrative procedure, that is, the establish-
ment by the civil status registration authority
of the relevant facts of legal significance, in par-
ticular: the facts of a person’s birth and death
at a certain time and in certain circumstances
and the facts of registration of births and deaths
(part one of Article 90). The procedure is con-
ducted administratively (according to Chap-
ters VI and VIII of the General Administrative
Code of Georgia) and requires only a written
application and the presence of the applicant,
other interested persons and witnesses (tes-
timony and explanations of these persons are
used as evidence) in the territorial civil status
registration authority for oral hearing. It can be
applied only in cases upon which the receipt or
restoration of documents certifying the relevant
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fact is impossible in another order or is associ-
ated with inappropriate costs and efforts.

Paragraph four of Article 94 of the Law
of Georgia “On Civil Status Acts” states that
the decision establishing or refusing to establish
a fact of legal significance shall be made no later
than one month after the submission of the rel-
evant application. However, the civil status reg-
istration authority may make a decision extend-
ing time limit if a longer time limit than defined
in this Law is required for the establishment
of essential circumstances of the case. At
the same time, the entire time limit for making
a decision shall not exceed two months. The
decision shall also contain the information nec-
essary for drafting the respective civil status
record and its registration.

In some cases, any failure to establish
the data necessary for civil status registration
may not serve as unconditional grounds for
the refusal to establish the fact of legal signif-
icance. The civil status registration authority
shall be authorised to make a decision establish-
ing a fact of legal significance without a certain
piece of information if it cannot be established
due to the lack of sufficient evidence or for other
reasons (part three of Article 95 of the Law
of Georgia “On Civil Status Acts”).

Despite the availability in Georgia
of an administrative procedure for establish-
ing the facts of birth and death by the civil
status registration authority at a certain time
and under certain circumstances and facts
of registration of births and deaths, these facts
can be established in court, that is, based on
a court decision. The above conclusion follows
from the data below.

According to the Civil Procedure Code
of Georgia as of November 14, 1997, a court shall
hear non-contentious matters on the establish-
ment of facts of legal significance (Article 310)
(TsyvilnyiprotsesualnyikodeksHruzii, 1997).

Indeed, the provisions of Article 312
of the Code, which provides for a list of facts
of legal significance and subject to judicial
establishment, do not enshrine the possibil-
ity of establishing the facts of birth and death
at a certain time and in certain circumstances
and facts of registration of births and deaths.

However, Article 422-1 of the Civil Proce-
dure Code of Georgia “Annulment of a court
decision on establishment of some facts of legal
significance” stipulates that court decisions on
facts of legal significance relating to the birth
or death of a person at a certain time and under
certain circumstance, or the registration
of birth or death may be annulled based on
an action brought by an interested person, if
at the time of bringing the action for annul-
ment there are two different civil records
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and wrong data have been established under
the decision appealed.

Consequently, it is possible to invali-
date a court decision on the establishment
of the facts of birth or death of a person at a cer-
tain time and under certain circumstances, as
well as registration of births and deaths based
on Article 422-1 of the Civil Procedure Code
of Georgia subject to a preliminary court deci-
sion on the establishment of the relevant fact
and its inconsistency with the available records
of the civil status act.

The coverage in this study of the peculiari-
ties of the Ukrainian, Georgian, and Moldovan
models of establishing the facts of birth /death in
the temporarily occupied territory and in the ter-
ritory in which martial law or a state of emer-
gency has been introduced (applies exclusively
to Ukraine since August 7, 2022) raises a rather
interesting question in a practical aspect: is
it possible under the legislation of Ukraine,
including by applying Article 317 of the Civil
Procedure Code of Ukraine by analogy with
the law, to establish in court the fact of death/
birth of a citizen of Ukraine on the territory
of a foreign state (occupied part of its territory),
e.g., the fact of death of a citizen of Ukraine on
the territory of Abkhazia?

Moreover, it is essential to mark that, for
example, the legislation of Georgia has a clear
and unambiguous position in this regard. Thus,
the provisions of Part 3 of Article 90 of the Law
of Georgia “On Civil Status Acts” stipulate
that the civil status registration authority shall
establish any fact of legal significance that
occurred abroad only with respect to a citi-
zen of Georgia, an underage child of a citizen
of Georgia, a stateless person having the status
in Georgia, and a person having the status of ref-
ugee or the humanitarian status in Georgia.

Let’s go back to Ukraine. At first glance,
without delving into the issue concerned,
you can definitely answer “No”, since alleg-
edly the current procedural legislation does
not provide for the possibility of establish-
ing a legal fact, including death/birth, on
the territory of a foreign state, and the provi-
sions of Article 317 of the Civil Procedure Code
of Ukraine provide for the possibility of estab-
lishing the fact of death/birth on the temporar-
ily occupied territory of Ukraine, not a foreign
state. However, it is not all as easy as it sounds.

The Supreme Court gave an unequivo-
cal and substantiated answer to the question,
considering the cassation appeal in case No.
367/2656,/20.

The case sparks interest as the trial subject
was the requirement of the wife to ESTABLISH
THE FACT of the DEATH of her husband —
CITIZEN OF UKRAINE on the TERRITORY

of the “TURKISH REPUBLIC OF NORTH-
ERN CYPRUS” (hereinafter — “TRNC”),
WHICH is the OCCUPIED TERRITORY
OF THE REPUBLIC OF CYPRUS, CON-
VICTED by the WORLD COMMUNITY,
DECLARED ILLEGAL and RECOGNIZED
ONLY BY TURKIYE. The applicant required
to establish the specific fact to obtain her
ex-husband’s death certificate to obtain a pen-
sion in connection with the loss of a breadwin-
ner in the interests of her minor daughter.

By the decision of the Irpin City Court
of Kyiv region as of May 7, 2020, which was
not changed by the decision of the Kyiv Court
of Appeal as of September 24, 2020, the ini-
tiation of proceedings was refused be relying
that the CPC of Ukraine does not provide for
the possibility of establishing the fact of death
of a person in the territory of a foreign state by
the court (Ukhvala Irpinskoho miskoho sudu
Kyivskoi oblasti u spravi No. 367/2656/20,
2020; Postanova Kyivskoho apeliatsiinoho sudu
urav spi No. 367,/2656,/20, 2020).

However, in a decision dated Septem-
ber 15, 2021, the Civil Court of Cassation
of the Supreme Court, reviewing the above-men-
tioned court decisions of the first and appel-
late jurisdictions in cassation, summarized,
emphasizing the erroneousness of the con-
clusions of the court of the first and appellate
jurisdictions, that the CPC of Ukraine does
not provide for the possibility of establishing
the fact of the death of a person in the territory
of a foreign state by the court. The erroneous-
ness of such conclusions is that the uncertainty
of procedural law rules cannot be interpreted
against the applicants and limit their right
to judicial protection, including in cases
of separate proceedings, since the jurisdiction
of Ukrainian courts extends to any legal dis-
pute. Therefore, the courts of first and appel-
late jurisdiction made premature conclusions
about the refusal to initiate proceedings in
the case that caused a violation of procedural
law. As a result, the decision of the first-instance
court and the decision of the court of appeal
were canceled, and the case was forwarded to
the former court to settle the initiation of pro-
ceedings in the case (Postanova Kasatsiinoho
tsyvilnoho suduVerkhovnoho Suduu spravi No.
367,/2656,/20, 2021).

It is also worth paying attention to
the conclusions of the court of first instance,
formulated  following the consideration
of the case upon retrial. Thus, the Irpin City
Court of the Kyiv region, in its decision as
of November 25, 2021, satisfying the application
and establishing the fact of death of a citizen
of Ukraine in the territory of TRNC, noted that
it was impossible to perform the corresponding
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consular action: it could not register the death
of a citizen of Ukraine in the specified territory
by the Embassy of Ukraine in the Republic
of Cyprus in accordance with the “Instruction
on the procedure for registering civil status
acts in diplomatic missions and consular insti-
tutions of Ukraine”, approved by the Order
of the Ministry of Justice of Ukraine, the Min-
istry of Foreign Affairs of Ukraine as of May 23,
2001 No. 32/5/101 (as amended by the Order
of MJU, MFA of Ukraine as of August 25, 2004
No. 90/5/191 (r 1066-04), registered with
MJU as of 01.06.2001 under No. 473/5664),
since the so-called TRNC was convicted by
the world community and declared illegal. With
the exception of Tirkiye, no state or inter-
national organization recognizes the relevant
territory. Non-recognition of the territory by
the world community and Ukraine, in particu-
lar, makes it impossible to protect Ukrainian
citizens by diplomatic institutions of Ukraine,
and all documents issued in this territory are
not recognized by Ukraine. Legalization of doc-
uments (affixing an apostille) by the competent
authorities of Cyprus is impossible. Hence,
the court of first instance, applying the “Namibia
exceptions”, satisfied the application (Rishen-
nia Irpinskoho miskoho sudu Kyivskoi oblasti u
spraviNo. 367,/2656,/20, 2021).

By its decision in one case, the Supreme
Court resolved an array of conflicts that may
arise in this regard and thereby shaped an appro-
priate legal position that will contribute to
ensuring and establishing the unity and sustain-
ability of the specific judicial practice.

Conclusions

The war continues. The fighting lasts in
Kharkiv, Donbas, and southern Ukraine. The
Russian army is bombing every minute, shelling
residential neighborhoods of cities, destroy-
ing civilian infrastructure, hospitals, schools,
and kindergartens, and killing civilians regard-
less of age...But even during the full-scale war —
at this time especially — all the forces of society
and the state should be focused on the protec-
tion of the borders of our state, territorial integ-
rity and, most importantly, the rights, freedoms,
and legitimate interests of our fellow citizens.
State duty is now highly enhanced. People who
have remained in the temporarily occupied ter-
ritory and cannot leave it for specific causes
and those who live in the frontline regions
and areas of active hostilities need our support
and protection badly, including legal. Therefore,
even in such a tough time — the war, the state
must follow the current realities and dictate
of the times, and thus adjust its legislation
and adopt a novel one that could “overcome”
modern military challenges.

Every day in Ukraine, in its controlled
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and temporarily occupied territory, in base-
ments, bomb shelters, hospitals, houses,
and the streets, people are dying and being
born — our people. However, modern reality
sometimes hinders properly registering birth/
death hence obtaining a Ukraine-recognized
document confirming the relevant fact. It
refers to cases when the fact of birth or death
happen in the temporarily occupied territory,
and the documents issued by the occupying
authorities have no legal force and, accordingly,
civil status register authorities in the controlled
territory cannot certify the relevant act of civil
status by relying on such documents; or cases
when the fact of birth/death took place in
the controlled territory of Ukraine subject to
martial law, but due to active hostilities or other
circumstances (death/birth in the basement,
hospital that was bombed, etc.), it is impossi-
ble to obtain appropriate medical documents
to confirm the relevant fact to further submit
it to the civil status register authorities. To
solve the above problems, the institute of estab-
lishing the fact of death and birth of a person
in the territory under martial law or a state
of emergency, or in the temporarily occupied
territory of Ukraine, provided for by Article 317
of the CPC of Ukraine, given the amendments
made.

In addition, it is essential to realize the obvi-
ous: the institution of establishing the facts
of birth and death in the temporarily occupied
territory of Ukraine is not absolute and shall
not be used for abuse and manipulation. As
a result, the act of birth or death in the tempo-
rarily occupied territory of Ukraine will be sub-
ject to establishment in court in the following
cases: 1) it gives rise to legal consequences, i.e.,
it affects the emergence, change, or termina-
tion of personal or property rights of citizens;
2) the current legislation does not provide
for any other procedure for its establishment;
3) the applicant has no other opportunity
to obtain or restore a lost or destroyed doc-
ument certifying a fact of legal significance;
4) the establishment of a fact is not related to
the subsequent settlement of a right dispute.
The court is authorized check the availability
of the specific conditions in every specific case
to avoid abuses and speculations.

For this reason, it is probably too early to
speak of changing the entirely judicial Ukrain-
ian model of establishing the fact of death/
birth in the temporarily occupied territory to
an administrative or mixed one. It is apparent
that only the judicial authorities, given their
powers and practical experience in the relevant
area gained for almost 9 years of war, currently
can overcome these challenges.

Maybe in the future, after the war ended,
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when new challenges will raise, the Ukrainian
legal system will be ready to change its entirely
judicial model of establishing the fact of death/
birth in the occupied territory to an administra-
tive one, as in Moldova or Georgia. However, it
is now not on time, as our country has another
scenario than Moldova and Georgia.

At the same time, it is worth pointing out
that the Unified State Register of Court Deci-
sions contains 138 185 decisions (from Febru-
ary 24, 2016 to February 23, 2022) according
to the category of cases: civil cases (before/
from January 01, 2019); cases of separate pro-
ceedings; cases on establishing facts of legal
significance, of which: the fact of birth/death;
of which: 138,185 decisions are made in

from February 24, 2022 to January 04, 2023 —
18,343 decisions.

The main goal of the relevant Ukrainian
model, whether a judicial or administrative one,
should be the efficient protection of the rights
of our fellow citizens and the avoidance of exces-
sive formalism and bureaucracy, not a banal sim-
plification of the procedure without clarifying
all the circumstances.

However, it would be more desirable if
the outlined Ukrainian model of establishing
legal facts became dead and the memory of it
remained only on the pages of scientific works.

The country cannot survive without those
living its rights.

the temporarily occupied territory of Ukraine; Adam Mickiewicz

References:

Analitychna zapyska shchodo administratyvnoi protsedury reiestratsii aktiv narodzhennia
ta smerti, yaki vidbulys na TOT [Analytical note on the administrative procedure for registration
of acts of birth and death that took place at the TOT]. (n.d.).r2p.org.ua. Retried from https://r2p.org.
ua/analitychna-zapyska-shhodo-administratyvnoyi-proczedury-reyestraczyiy-aktiv-narodzhenn-
ya-ta-smerti-yaki-vidbulys-na-tot/ [in Ukrainian].

Basilashvili M. (2019). Porivnialno-pravovyi analiz reiestratsii aktiv tsyvilnoho stanu v Ukraini
ta Hruzii [Comparative legal analysis of registration of civil status acts in Ukraine and Georgia].
Pidpryiemstoo, hospodarstoo i pravo. Yurydychni nauky — Enterprise, economy and law. Legal sciences,
6, 215-219. Retried from http://pgp-journal kiev.ua/archive/2019/6 /40.pdf[in Ukrainian].

Filipenko, A.O. (2022). Prydnistrovskyi konflikt: uroky dlia Ukrainy. Analitychna dopovid
[The Transnistrian conflict: lessons for Ukraine. Analytical report]. Elektronne naukove vydannia.
Tsentr rehionalnykh doslidzhen Natsionalnoho instytutu stratehichnykh doslidzhen — Electronic scien-
tific publication. Center for Regional Studies of the National Institute of Strategic Studies. pp.1-39.
Retried from https://niss.gov.ua/sites/default/files/2022-02 /prydnistroviya_fylypenko 09022022.
pdf [in Ukrainian].

Husarov K. V. (2020). Osoblyvosti provadzhennia u spravakh pro vstanovlennia faktu nar-
odzhennia abo smerti na tymchasovo okupovanii terytorii Ukrainy [Peculiarities of proceedings in
cases of establishing the fact of birth or death in the temporarily occupied territory of Ukraine]. X VIIT
mizhnarodna naukovo-praktychna konferentsiia, prysviachena 98-y richnytsi z dnia narodzhennia
doktora yurydychnykh nauk, prof., chlena-korespondent. AN URSR V. P. Maslova — 8th international
scientific and practical conference dedicated to the 98th anniversary of the birth of Doctor of Laws,
Professor, Corresponding Member. Academy of Sciences of the Ukrainian SSR V. P. Maslova. (p.480).
Retried from https://archer.chnu.edu.ua/bitstream/handle/123456789,/796,/%D0 %9F%D0%B
0%D1%86%D1%83%D1%80%D0%BA%D1%96  %D0%B2%D1%81%D1%8C%D0%BA%D0%
B8%D0%B9%20 %20%D0%B2%D0%BF%D0%BB%D0%B8%D0%B2..pdf?sequence=1&isAl-
lowed=y#page=22 [in Ukrainian].

Informatsiina dovidka shchodo Zakonu Hruzii «Pro okupovani terytorii» [Information note
on the Law of Georgia “On Occupied Territories” ]. (n.d.).venice.coe.int. Retried from https://www.
venice.coe.int/webforms/documents/default.aspx?pdffile=CDL(2009)044-¢[in English].

Lyst-roziasnennia Kasatsiinoho tsyvilnoho sudu u skladi Verkhovnoho Sudu vid 22.04.2021,
Ne 985/0,/208-21 [Clarification letter of the Civil Court of Cassation as part of the Supreme Court
dated April 22, 2021, No. 985/0,/208-21]. minre.gov.ua. Retried from https://www.minre.gov.ua/
sites/default/files/vsu.pdf[in Ukrainian].

Nakaz Ministerstva z pytan reintehratsii tymchasovo okupovanykh terytorii «Pro zat-
verdzhennia Pereliku terytorii, na yakykh vedutsia (velysia) boiovi dii abo tymchasovo
okupovanykh Rosiiskoiu Federatsiieiu» [Order of the Ministry of Reintegration of Temporarily
Occupied Territories “On Approving the List of Territories in which Hostilities Are Conducted or
Temporarily Occupied by the Russian Federation” |. (n.d.).minre.gov.ua. Retried from https://minre.
gov.ua/doc/doc/104 [in Ukrainian].

Poiasniuvalna zapyska Do proektu Zakonu Ukrainy «Pro vnesennia zmin do Tsyvilnoho
protsesualnoho kodeksu Ukrainy shchodo vstanovlennia faktu narodzhennia abo smerti na

33



7/2022
CIVIL LAW AND PROCESS

tymchasovo okupovanii terytorii Ukrainy» [Explanatory noteTo the draft Law of Ukraine “On
Amendments to the Civil Procedure Code of Ukraine regarding the establishment of the fact of birth
or death in the temporarily occupied territory of Ukraine” ]. (n.d.).w7.c7.rada.gov.ua. Retried from
http://w1.cl.rada.gov.ua/pls/zweb2/webprocd 2?pf3516=3171&skl=9 [in Ukrainian].

Poiasniuvalna zapyska Do proektu Zakonu Ukrainy «Pro vnesennia zmin do deiakykh
zakonodavchykh aktiv Ukrainy shchodo osoblyvostei vstanovlennia yurydychnykh faktiv v
umovakh voiennoho chy nadzvychainoho stanu» [Explanatory NoteTo the draft Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine Regarding the Peculiarities of Establishing
Legal Facts in Conditions of Martial Law or a State of Emergency” ]. (n.d.).itd.rada.gov.ua. Retried
from https://itd.rada.gov.ua/billinfo/Bills/CardByRn?regNum=7310&conv=9 [in Ukrainian].

Postanova Kabinetu Ministriv Ukrainy «Deiaki pytannia formuvannia pereliku terytorii, na
yakykh vedutsia (velysia) boiovi dii abo tymchasovo okupovanykh Rosiiskoiu Federatsiieiu»
[Resolution of the Cabinet of Ministers of Ukraine “Some issues of formation of the list of territories
on which hostilities are (were) conducted or temporarily occupied by the Russian Federation” ].
(n.d.).tax.gov.ua. Retried from https://tax.gov.ua/diyalnist-/zakonodavstvo- pro-diyalnis/postano-
vi-km-ukraini/77814.html [in Ukrainian].

Postanova Kasatsiinoho tsyvilnoho sudu Verkhovnoho sudu vid 23 kvitnia 2020 roku u spravi
Ne 686,/8440,/16-ts [Resolution of the Civil Court of Cassation of the Supreme Court dated April
23,2020 in case No. 686,/8440/16-ts].reyestr.court. gov.ua. Retried from https://reyestr.court.gov.ua/
Review,/89006123 [in Ukrainian].

Postanova Kasatsiinoho tsyvilnoho sudu Verkhovnoho Sudu vid 15 veresnia 2021 roku u
spravi Ne 367,/2656,/20 [Ruling of the Civil Court of Cassation of the Supreme Court of September
15, 2021 in case No. 367/2656/20]. reyestr.court.gov.ua. Retried from https://reyestr.court.gov.ua/
Review,/99648098 [in Ukrainian].

Postanova Kyivskoho apeliatsiinoho sudu vid 24 veresnia 2020 roku u spravi Ne 367,/2656,/20
[Resolution of the Kyiv Court of Appeals dated September 24, 2020 in case No. 367 /2656,/20]. reye-
str.court.gov.ua. Retried from https://reyestr.court.gov.ua/Review /91956219 [in Ukrainian].

Postanova Verkhovnoi Rady Ukrainy «Pro Zaiavu Verkhovnoi Rady Ukrainy «Pro vidsich
zbroinii ahresii Rosiiskoi Federatsii ta podolannia yii naslidkiv»> [Resolution of the Verkhovna
Rada of Ukraine “On the Statement of the Verkhovna Rada of Ukraine “On repelling the armed
aggression of the Russian Federation and overcoming its consequences” |. (n.d.).ips.ligazakon.net.
Retried from https://ips.ligazakon.net/document/T150337?an=1 [in Ukrainian].

Protokol «Pro vzaiemne vyznannia dii na terytorii Prydnistrovia ta Respubliky Moldova
dokumentiv, vydanykh kompetentnymy orhanamy Storin» vid 16 travnia 2001 roku [Protocol
“On mutual recognition of documents issued by the competent authorities of the Parties on the ter-
ritory of Transnistria and the Republic of Moldova” dated May 16, 2001]. mid.gospmr.org. Retried
from https://mid.gospmr.org/ru/JNc [in Russian].

Prydnistrovska Moldavska Respublika [Transnistrian Moldavian Republic]. (n.d.).uk.wiki-
pedia.org. Retried from https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B8%D0%B
4%D0%BD%D1%96%D1%81%D1%82%D1%80 %D0%BE%D0%B2%D1%81%D1%8C%D0
%BA%D0%B0_%D0%9C%D0%BE%D0%BB%D0%B4%D0%B0%D0%B2%D1 %81%D1%
8C%D0%BA%D0%B0_%D0%A0%D0%B5%D1%81%D0%BF%D1%83%D0%B1%D0%B-
B%D1%96%D0%BA %D0%BO0 [in Ukrainian].

Rezoliutsiia Heneralnoi Asamblei Orhanizatsii Obiednanykh Natsii «Ahresiia proty Ukrainy»
vid 2 bereznia 2022 roku A/RES/ES-11/1 [Resolution of the General Assembly of the United
Nations “Aggression against Ukraine” of March 2, 2022 A/RES/ES-11/1]. 72p.org.ua. Retried from
https://r2p.org.ua/analitychna-zapyska-shhodo-administratyvnoyi-proczedury-reyestraczyiy-ak-
tiv-narodzhennya-ta-smerti-yaki-vidbulys-na-tot/ [in Ukrainian].

Rezoliutsiia Parlamentskoi asamblei Rady Yevropy vid 21 kvitnia 2016 roku Ne 2122 [Reso-
lution No. 2122 of the Parliamentary Assembly of the Council of Europe dated April 21, 2016]. #2p.
orgua. Retried from https://r2p.org.ua/analitychna-zapyska-shhodo-administratyvnoyi-procze-
dury-reyestraczyiy-aktiv-narodzhennya-ta-smerti-yaki-vidbulys-na-tot/ [in Ukrainian].

Rishennia Irpinskoho miskoho sudu Kyivskoi oblasti vid 25 lystopada 2021 roku u spravi
Ne 367/2656,/20 [Decision of the Irpinsky City Court of the Kyiv Region dated November 25,
2021 in case No. 367/2656/20]. reyestr.court.gooua. Retried from https://reyestr.court.gov.ua/
Review/101821615 [in Ukrainian].

Rishennia Yevropeiskoho sudu z prav liudyny «Hruziia proty Rosii» vid 21 sichnia 2021 roku
[Decision of the European Court of Human Rights “Georgia v. Russia” dated January 21, 2021].
rm.coe.int. Retried from https://rm.coe.int/georgia-v-russia-ii-gc-ukr/1680a58450 [in Ukrainian].

Rishennia Yevropeiskoho sudu z prav liudyny «SPRAVA KATAN TA INShl PROTY

34



7/2022
CIVIL LAW AND PROCESS

MOLDOVY TA ROSII» vid 19 zhovtnia 2012 roku [Decision of the European Court of Human
Rights “CASE OF KATAN AND OTHERS AGAINST MOLDOVA AND RUSSIA” dated October
19, 2012]. Audoc.echr.coe.int. Retried from https://hudoc.echr.coe.int > conversion > pdf[in Ukrain-
ian].

Sait Upovnovazhenoho Verkhovnoi Rady Ukrainy z prav liudyny [SiteThe Commissioner
of the Verkhovna Rada of Ukraine on human rights]. ombudsman.gov.ua. Retried from https://www.
ombudsman.gov.ua/news_details/ponad-15-tisyach-ukrayinciv-znikli-bezvisti-informacijnij-mara-
fon-do-mizhnarodnogo-dnya-prav-lyudini[in Ukrainian].

Sait Upravlinnia verkhovnoho komisara OON iz prav liudyny [Site Office of the UN High
Commissioner for Human Rights]. www.radiosvoboda.org. Retried from https://www.radiosvoboda.
org/a/news-oon-zahybli-tsyvilni-viyna/32162900.html[in Ukrainian].

Tsyvilnyi protsesualnyi kodeks Hruzii [ Civil Procedure Code of Georgia]. (n.d.).matsne.gov.ge.
Retried from https://matsne.gov.ge/ru/document,/view,/29962?publication=150[in Russian].

Tsyvilno protsesualnyikodeks Moldovy [ Civil Procedure Code of Moldoval]. (n.d.).continent-on-
line.com. Retried from https://continent-online.com/Document/?doc_id=30397949#pos=2136;-
49[in Russian].

Ugrynovska, O. and Pinyashko, M. (2020). Provadzhennia u spravakh pro vstanovlennia faktu
narodzhennia abo smerti osoby na tymchasovo okupovanii terytorii Ukrainy [Proceedings in cases
establishing the fact of birth or death of a person in the temporarily occupied territory of Ukraine].
Visnyk Kyivskoho natsionalnoho universytetu imeni Tarasa Shevchenka. Yurydychni nauky — Bul-
letin of Taras Shevchenko Kyiv National University. Legal sciences, 4(115),/2020, pp.50-59. Retried
from http://visnyk.law.knu.ua/images/articles/11.%20Ugrinovska.pdf[in Ukrainian].

Ukaz Prezydenta Ukrainy «Pro vvedennia voiennoho stanu v Ukraini» vid 24 liutoho 2022
roku Ne 64,2022 [The Decree of the President of Ukraine «On the introduction of martial law in
Ukraine» dated February 24, 2022 No. 64,/2022]. president.gov.ua. Retried from https://www.presi-
dent.gov.ua/documents/642022-41397 [in Ukrainian].

Ukhvala Halytskoho raionnoho sudum.Lvovavid 16 hrudnia 2022 roku uspravi Ne 461,/6803 /22
[Ruling of the Halytsky District Court of Lviv dated December 16, 2022 in case No. 461,/6803/22].
reyestr.court.gov.ua. Retried from https://reyestr.court.gov.ua/Review /107955617 [in Ukrainian].

Ukhvala Irpinskoho miskoho sudu Kyivskoi oblasti vid 07 travnia 2020 roku u spravi
Ne 367/2656,/20 [Decision of the Irpinsky City Court of the Kyiv Region dated May 7, 2020 in case
No. 367/2656/20].reyestr.court.gov.ua. Retried from https://reyestr.court.gov.ua/Review,/89122561
[in Ukrainian].

Ukhvala Lychakivskoho raionnoho sudu m.Lvova vid 23 hrudnia 2022 roku u spravi
Ne 463,/9086,/22 [ Decision of the Lychakiv District Court of Lviv dated December 23,2022 in case No.
463/9086/22].reyestr.court.govua. Retried from https://reyestr.court.gov.ua/Review,/108047458
[in Ukrainian].

Zakon Hruzii «<Pro okupovani terytorii» [The Law of Georgia “On Occupied Territories” ].
(n.d.).matsne.gov.ge. Retried from https://matsne.gov.ge/ru/document/view/19132?publication=8
[in Russian].

Zakon Hruzii «Pro tsyvilni akty» vid 20 hrudnia 2011 roku [The Law of Georgia “On Civil
Acts” dated December 20, 2011].matsne.gov.ge. Retried from https://www.matsne.gov.ge/ru/docu-
ment/view/1541247?publication=25[in Russian].

Zakon Ukrainy «Pro pravovyi rezhym voiennoho stanu» [The Law of Ukraine «On the legal
regime of martial law»].(n.d.).zakon.rada.gov.ua. Retried from https://zakon.rada.gov.ua/laws/
show/389-19#Text [in Ukrainian].

Zakon Ukrainy «Pro pravovyi rezhym nadzvychainoho stanu» [The Law of Ukraine«On
the legal regime of the state of emergency»].(n.d.).zakon.rada.gov.ua. Retried from https://zakon.
rada.gov.ua/laws/show/1550-14#Text[in Ukrainian].

Zakon Ukrainy «Pro vnesennia zmin do Hospodarskoho protsesualnoho kodeksu Ukrainy,
Tsyvilnoho protsesualnoho kodeksu Ukrainy, Kodeksu administratyvnoho sudochynstva
Ukrainy ta inshykh zakonodavchykh aktiv> vid 03 zhovtnia 2017 roku Ne 2147-VIII [TheLaw
of Ukraine«On amendments to the Economic Procedural Code of Ukraine, the Civil Procedural
Code of Ukraine, the Code of Administrative Procedure of Ukraine and other legislative acts» dated
October 3, 2017 No. 2147-VIII].zakon.rada.gov.ua. Retried from https://zakon.rada.gov.ua/laws/
show/2147-19/ed20171215#n2972[in Ukrainian].

Zakon Ukrainy «Pro vnesennia zmin do deiakykh zakonodavchykh aktiv Ukrainy shchodo
osoblyvostei provadzhennia u spravakh pro vstanovlennia faktu narodzhennia abo smerti osoby
v umovakh v umovakh voiennoho chy nadzvychainoho stanu ta na tymchasovo okupovanykh
terytoriiakh» vid 01 lypnia 2022 roku Ne 2345-1X [TheLaw of Ukraine«On the introduction

35



7/2022
CIVIL LAW AND PROCESS

of changes to some legislative acts of Ukraine regarding the peculiarities of proceedings in cases
of establishing the fact of birth or death of a person in conditions of a state of war or emergency and in
temporarily occupied territories» dated July 1, 2022 No. 2345-1X]. zakon.rada.gov.ua. Retried from
https://zakon.rada.gov.ua/laws/show/2345-20 /sp:max50:nav7:font2#n7 [in Ukrainian].

Zakon Ukrainy «Pro vnesennia zmin do Tsyvilnoho protsesualnoho kodeksu Ukrainy
shchodo vstanovlennia faktu narodzhennia abo smerti osoby na tymchasovo okupovanii terytorii
Ukrainy» vid 04 liutoho 2016 roku Ne 990-VIII [TheLaw of Ukraine«On amendments to the Civil
Procedure Code of Ukraine regarding the establishment of the fact of birth or death of a person in
the temporarily occupied territory of Ukraine> dated February 4, 2016 No. 990-VIII]. zakon.rada.
govua. Retried from https://zakon.rada.gov.ua/laws/show/990-194# Text[in Ukrainian].

Zakon Ukrainy «Pro zabezpechennia prav i svobod hromadian ta pravovyi rezhym na
tymchasovo okupovanii terytorii Ukrainy» vid 15 kvitnia 2014 roku Ne 1207-VII [The Law
of Ukraine«On ensuring the rights and freedoms of citizens and the legal regime in the temporarily
occupied territory of Ukraine> dated April 15, 2014 No.1207-VI1].zakon.rada.gov.ua. Retried from
https://zakon.rada.gov.ua/laws/show,/1207-18#Text[in Ukrainian].

Oxcana Yepunoscoka,

Kanouoam opuoudHux Hayx, douenm xapeopu uusiiviozo npasa ma npovecy, Jveiscokuil Hauyionanviiil
ynieepcumem imeni leana @panxa, syiuys Ciwosux Cmpinvyis, 14, Jlveie, Yxpaina, indexc 79000,
oksana.uhrynovska@lnu.edu.ua

ORCID: orcid.org/0000-0002-3642-5903

Anacmacis Biyvkap,

nomiunux cyooi, Juuaxiscoxui paionnui cyo m. JIveosa, symuuys Jlenxozo, 16, JIveis, Ykpaina, inoexc
79007, anastasiavitskar? 77 @gmail.com

ORCID: orcid.org/0000-0001-8836-5212

VKPATHCHKA MOJIEJIb HAIIIOHAJIBHOTO CYIOYMHCTBA
I[0/10 BCTAHOBJIEHHS ®AKTY CMEPTI I HAPOJ[UKEHHS
HA TUMYACOBO OKYIIOBAHII TEPUTOPII:
PETPOCHEKTUBHUI AHAJII3 3MIH IIUBLIBHOTO
POIIECYAJIbHOTO 3AKOHOJIABCTBA 2014-2022 PP,

Anorauis. Crartst TpHCBsSYEHA JOCIIUKEHHIO 0COOMMBOCTEH YKPATHCHKOT MOJIEN BCTAHOBJIEHHSI
(axTy cMepTi/Hapo/KeHHs 0coOM Ha THMYAacOBO OKYMOBaHiil TepuTopii YKpaiHW B yMOBaX IIMPOKO-
MacirtabHoi BiiichKoBOI arpecii pocificbkoi degepatii mporu Ykpainu. ABropaMu B Mexax Itie€i po6oTu
3MiTICHEHO JeTaMbHUN TOpPiBHSAIbHUI anami3 penakiiit crarti 317 IIIK Ykpainu, sika 3a3naia cyTre-
BUX 3MiH y 3B’3Ky i3 npuitHattsiMm Bepxosnoio Panoro Ykpainu 01 mumag 2022 poxky 3akony Ykpainu
Ne 2345-1X«IIpo BHeceHHs 3MiH 0 JeSKUX 3aKOHOAABUKMX aKTiB YKpaiHH 100 0COOJMBOCTEN TIPO-
BAJIKEHHSI Y CIIPABax IIPO BCTAHOBJIEHHS (haKTy HAPOKEHHs ab0 cMepTi 0coOU B YMOBAX BOEHHOIO UM
HaJ3BUYAIIHOTO CTaHy Ta Ha TMMYaCOBO OKYIIOBAaHUX TepUTOPisx». HazaHo mpaBoBy OIIHKY IIMM 3MiHaM
Ta TIPOAHATI30BaHO iX eheKTUBHICTH 3 ypaxyBaHHSM yiKe c(hOPMOBAHOI CYZI0BOI TPakTHKN. Brmokpemieno
0CcOGIMBOCTI IPY3UHCHKOT T2 MOJIZIOBCHKOI MOJIeJIell BCTAaHOBJIEHHS (haKTiB CMEPTi/HAPOIKEHHsT 0cO0H Ha
TUMYACOBO OKYTIOBaHii TepuTopii, Tak sk [py3ii i MosoBi B MUHYJIOMY TaKOX, SIK i YKpaiHi, «[10IacTH-
JI0> BiayTH Ha co0i «TypOOTY 6paTHBOTO Cycigar. 3 ypaXyBaHHAM BilicbKoBUX pealiii B Ykpaiti Ta oGcra-
BIH, 1[0 CKJIAJIUCSI, BUCJIOBJIEHO JIyMKY PO Te, Y MOKJIUBE 3alIPOBAZKEHHST 0COOJIUBOCTEN MOJIIABCHKOI
Ta/abo rpy3MHCHKOI Mojiesieil B YKpaiHi.

Mema. MeToOOCTIIKEHHST € aHali3 KJIOYOBUX 3aKOHOAABYMX 3MiH, BHECEHUX /0 TOJOKEHb
[luBisIBHOTO TPOIIECYATBLHOTO KOIEKCY B YACTHHI CHPOIIEHHS MPOLEYyPH BCTAHOBJIECHHS (hakTy Hapo-
IKEHHsT Ta CMePTi 0cOOH HA THMYACOBO OKYIIOBaHil TEPUTOPII, B yMOBAaX BOEHHOTO Ta HA/[3BUYAHOTO CTa-
Hy. A Takoxx mopiBHAHHS BifnoBigHNX peaxmiit ctatti 317 IIK Ykpainu a1 Haganus npaBoBoi O1liH-
KU e(DeKTUBHOCTI BHECEHUX 3MiH. BUCBIT/IEHHS KIIOYOBUX 0COGIUBOCTEN IPY3UHCHKOT Ta MOJIIOBCHKOI
MojieJieit BCTaHOBJIEHHSI (DAKTy HAPOJIKEHHS Ta CMEPTi 0COOM HA THMYACOBO OKYIIOBAHII TEPUTOPIi 3 MOK-
JIUBICTIO TIO/IAJIBIIIOTO 3ATTO3MYEHHS Ta ePEHHTTS IOCBI/LY, @ TAKOK BIIPOBA/IKEHHS TaKUX B YKpaiHi.

Memodonozia docaioncenna. Ilig yac mOCHIIKEHHSA BUKOPUCTAHO METOJ CHUCTEMHOTO aHAMI3Y
Ta TOPiBHSAHHS.
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Pesynvmamu 3acBindyioTh He B TOBHIl Mipi BUBYEHHS MTPOGJIEM TIPABOBOTO PETYIIOBAHHST POTIELYPH
BCTaHOBJIEHHS (DAKTy HAPOJKEHHS Ta CMePTi 0c00M Ha TUMYACOBO OKYIIOBaHill Teputopii Ykpainu. Xoua
BapTO 3ayBAKUTH 3HAUHMII BHECOK Yy jocipkenns 1iei cdepu Iycaposa K.B. (Iycapos, 2020), Bosko-
Boi .M., CrosnoBoi T.A., Csizepcbkoi M.I., Yrpunoscokoi O.1. ta Ilinsmka M.(YrpunoBcbka, [linsmixo,
2020), a Takox iHIMMX (GaxiBI[iB HAYKN IMBITBHOTO MPOIECYaTbHOTO MpaBa. EMIIpHYHIM MiATPYHTIM
JIOCJI/IKEeHHS IIepIIo/Kepelia € CyyacHe 3aKOHO/IaBCTBO YKpaiHu, a TaKoX 3aKOoHOzaBCTBO Ipy3ii Ta Mou-
JIOBH.

Kpim Toro, cmifi 3a3Ha4YNTH, MO BHUCBITJIEHHS MUTAHHS MOPiBHSIBHO-IPABOBOTO aHAMI3y PeEcTpa-
I1il aKTiB UBLJIBHOTO CTaHy B YKpaiHi Ta Ipysii B cBoeMy focizskerHi 3zificiuna Mapuna bacinamsimi
(bacinamsiii, 2019).

Bucnosexu. 1lpoananizoBati B JaHOMY JOCTI/PKEeHH] 3aKOHO/IABYi 3MiHU B YaCTHHI CIIPOTIEHHS MTPO-
BAJKEHHSI y CIIPaBaX IIPO BCTAHOBJIEHHs (haKTy HAPOIUKEHHsS ab0 cMepTi 0cobu Ha TepuTopii, Ha sKiii
BBE/IEHO BOCHHUIA YN HaA3BUYalHMIi cTaH, abo Ha THMYACOBO OKYIOBaHill TepuTopii YKpainu, mo mpaBy
MOJKHA Ha3BaTH [POrPECUBHUMM, IOPEYHUMHU Ta HEOOXIAHUMHU, OCKIJIBKM Taki € NPOJAUKTOBaHI peais-
MM BiliCbKOBOTO 4Yacy B Haiiil fepskasi. Bisbine Toro, Taki cipusiTuMyTh yHidikaiii cyoBoi mpakTuku
B IIUTaHHI BCTAaHOBJIEHHs (DaKTy HApOMKEHHs Ta CMEPTi 0coOM Ha TepUTOpii, Ha AKiil BBEJIEHO BOCHHMUIT
4i Haf3BMYalHUIA cTaH, a00 Ha TUMYACOBO OKYIIOBAHIN TepuTopii YKpaiHu. Ajie 3aKOHOIABIIO € 1e Ha/l
YKM TIPAIIOBATH B IIbOMY IIUTaHHI. PeryoBaHHs iHCTUTYTY BCTAHOBJICHHS (DAKTy HAPOKEHHS Ta CMEPTI
0cobu Ha THMYACOBO OKYIOBaHil Teputopii B Ipysii Ta Mososi Mae GaraTo 0cob6MBOCTEH, OpUTiHATBHIX
[PAaBOBUX HOPM, SKi JAlOTh IiJCTaBU 3POOUTU BHCHOBOK PO MOMKJIMBICTH BIIPOBA/UKEHHS KOHKPETHUX
MO3UTUBHUX MOMEHTIB iHO3eMHIX MOJIEJIEl BCTAHOBJICHHST 3a3HaY€HUX BU/IiB I0pUAnYHUX (HaKTiB B YKpa-
iHi MIJIIXOM YZI0CKOHAJIEHHS YKPAiHCHKOTO 3aKOHO/IABCTBA Ta 3aCTOCYBAHHS B YKPAiHCHKOMY ITPABOBOMY
TIPOCTOPI.

KumouoBi cioBa: ropuanynnii hakr, haxt cMmepti, GakT HapOLKEHHS, THMYACOBO OKYIIOBaHA TEPUTO-
pid, Boennwmii cran, [py3is, Mosnosa.
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ABOUT RAISING THE QUESTION

OF CHOOSING AN EFFECTIVE METHOD

OF PROTECTING CORPORATE RIGHTS IN AN LLC
AS ANECESSARY CONDITION FOR RESOLVING
A DISPUTE IN COURT

Abstract. The research relevance determines the fact that the term ‘effective remedy’ appeared in
Ukrainian legislation at the end of 2017. The jurisprudence of its application is currently being formed,
scientific research on an effective method of protecting corporate rights is mostly carried out in the context
of analyzing civil rights’ protection as a whole and does not provide thorough and comprehensive answers
regarding the characteristics of such a method of protection.

The purpose of the article is to examine the essence of the concept of ‘an effective method
of protecting corporate rights’, its criteria and characteristics, as well as the substantiation of the positive
impact of the implementation of the provisions regarding the effectiveness of the protection method into
Ukrainian legislation. Research methods. During the research, dialectical, formal-logical, comparative-
legal and logical-legal methods of cognition were used. Results. The article presents a scientific
and practical analysis of the interpretation and application by the European Court of Human Rights
of the provisions of Art. 13 of the Council of Europe Convention for the Protection of Human Rights
and Fundamental Freedoms, which establish that everyone whose rights and freedoms have been violated
has the right to an effective method of legal protection at a national competent legal authority, as well
as provisions of national statutory regulation and judicial practice in the application of an effective way
of protecting corporate rights in a limited liability company. The author analyzed scientific research
devoted to the protection of civil rights, the provisions of the substantive and procedural legislation
of Ukraine, and legal conclusions set forth in the decisions of the European Court of Human Rights
and the Supreme Court.

Conclusions. Based on the analysis of doctrinal approaches, provisions of legislation, and the practice
of the European Court of Human Rights and the Supreme Court, the characteristics of an effective method
of protecting corporate rights are formulated. Using the case of current judicial practice, the author
substantiated that the establishment of requirements for the effectiveness of the protection method in
national legislation contributes to the protection of the violated corporate rights of the participants
of limited liability companies within the limits of one legal process.

Key words: protection of corporate rights, effective method of protection of corporate rights, criteria
of effectiveness of protection of corporate rights, method of protection of corporate rights, judicial form
of protection of corporate rights.

1. Introduction. Any kind of right, includ-
ing corporate, has value and significance for its
carrier exclusively when it can be protected by
the actions of the person and authorized state
bodies. Standard civil circulation involves
not only the recognition of the subject’s civil
rights but also ensuring their proper and effec-
tive legal protection. The term ‘effective rem-
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edy’ appeared in Ukrainian legislation only
at the end of 2017. The judicial practice of its
application is currently being formed, and sci-
entific research on an effective way to protect
corporate rights is conducted mainly in the con-
text of studying the protection of civil rights in
general and hence, there are no well-grounded
and comprehensive answers regarding the char-
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acteristics of such a remedy, which determines
the relevance of the research topic under con-
sideration.

Recent research and publications.
Both in practice and doctrine, the protection
of corporate rights is of considerable interest. At
the same time, given changes in statutory reg-
ulation and the development of corporate rela-
tions in Ukraine, research in the relevant area
does not solve all applied problems.

Issues related to protecting corpo-
rate rights in a limited liability company
have become an object of academic regard
within the study of the problems of corpo-
rate legal relations of such Ukrainian sci-
entists as O. A. Belianevych, O. V. Bihniak,
V. A. Vasylieva, O. M. Vinnyk, N. D. Vintoniak,
O. V. Harahonych, N. S. Hlus, O. V. Dzera,
A. S. Dovhert, Yu. M. Zhornokui, A. V. Zelisko,
I. R. Kalaur, O. R. Kibenko, O. R. Kovalyshyn,
O. V. Kolohoida, V. M. Kossak, A. V. Kostruba,
0.0.Kot, O.V.Kokhanovska,N. S. Kuznietsova,
S. S. Kravchenko, V. M. Kravchuk, I. V. Luk-
ach, V. V. Luts, R. A. Maidanyk, V. M. Makh-
inchuk, V. S. Milash, M. D. Pleniuk, I. B. Sar-
akun, A. V. Smitiukh, I. V. Spasybo-Fatieieva,
P. O. Stefanchuk, Ya. M. Shevchenko, R. B. Shy-
shka, V. S. Shcherbyna, O. S. Yavorska, and oth-
ers.

The purpose of the article is to examine
the essence of the concept of ‘effective remedy
for corporate rights’, its criteria, and character-
istics and prove the positive impact of imple-
menting the provisions on effective remedies
in Ukrainian legislation. To achieve the goal,
the author analyzes research papers on the pro-
tection of civil rights, substantive and proce-
dural legislation of Ukraine, and legal conclu-
sions outlined in the decisions of the European
Court of Human Rights and the Supreme
Court. Research methods. In the article,
the author applies dialectical, formal-logical,
comparative-legal, and logical-legal methods
of cognition.

Based on the analysis of doctrinal
approaches, legislative provisions, and prac-
tice of the European Court of Human Rights
and the Supreme Court, the characteristics
of an effective remedy for corporate rights are
formulated. By relying on the current judicial
practice, the author substantiates that the con-
solidation of the requirements for effective rem-
edies in national legislation contributes to
the redress of violated corporate rights of par-
ticipants of limited liability companies within
the framework of one trial.

2. General provisions on the forms
and methods of protecting corporate rights
in a limited liability company. The classi-
fication of protection forms of civil rights

and legally protected interests into jurisdic-
tional and non-jurisdictional has become gen-
erally accepted in civil law doctrine, legislation,
and law enforcement. Such terminological gra-
dation of protection forms is conditional, but it
is quite convenient for their differentiation in
practice.

In the present article, the jurisdictional
form of protection of corporate rights is
of interest. The jurisdictional form of pro-
tection of corporate rights is interpreted as
the activities of authorized bodies to protect
violated or disputed subjective rights. The
essence of the mentioned form is that a per-
son who believes that their rights and legiti-
mate interests have been violated by unlawful
actions of other persons or bodies appeals to
state or other competent authorities (court,
higher instance of state authority and gov-
ernance, etc.), which are authorized to take
the necessary measures to restore the violated
right and desist the offense (Belianevych,
2007, p. 65; Kot, 2017, pp. 242—245; Lukach,
2015, pp. 249-250).

As for the ways to protect the violated
rights, in the scientific literature, they are usu-
ally understood as legally enshrined substantive
measures of a coercive nature, which contrib-
ute to the restoration (recognition) of violated,
disputed, or unrecognized rights, restoration
of the victim’s property status and influence
on the offender (Kot, 2017, p. 257; Spasi-
bo-Fateeva, 2014, p. 57).

The definition of legal remedies for corpo-
rate rights proposed by the doctrine has quite
a close meaning. For example, Yu. M. Zhornokui
considers legal remedies for corporate rights
as ‘.. a procedure defined by law for ensur-
ing the restoration (recognition) of violated
rights, and at the same time, legal influence
on the offender to restore the violated prop-
erty and non-property aspects’ (Zhornokui,
2016, p. 243). O. V. Zudikhin defines legal rem-
edies for the corporate rights of participants in
business companies as ‘a law enforcement tool
enshrined in or authorized by law which con-
ducts a warning and/or renewal, recognition
of violated (not recognized, disputed) corporate
right, as well as compensation for losses ensuing
from such a violation’ (Zudikhin, 2011, p. 11).
According to N. A. Slipenchuk, legal remedies
for corporate rights are ‘a system of actions
of the participant of the corporation or
the corporation itself and /or jurisdictional bod-
ies established by law, a local act, or agreement
through which the violations are terminated,
and the violated, unrecognized or disputed sub-
jective corporate right and /or compensation for
the damage caused are restored’ (Slipenchuk,
2014, p. 88).
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The doctrine of civil and commercial law
contains a variety of criteria for classifying
remedies for civil and, in particular, corporate
rights. Thus, there is the division of remedies
for civil rights into restrictive, restorative,
and penal (Spasibo-Fateeva, 2014, p. 72). The
criteria for classifying remedies for corporate
rights have close meaning. Considering the per-
formance criterion (purpose), there is an inde-
pendent system of remedies for corporate rights,
the application of which allows confirming or
satisfying the protected right, changing(ter-
minating) the obligation; remedies, the appli-
cation of which makes it possible to prevent or
enjoin from violating corporate rights; reme-
dies, the application of which pursues the goal
of restoring the shareholder’s violated right
and providing them with compensation for
the losses incurred (Luts, 2007, p. 248; Slipen-
chuk, 2014, p. 103; Zudikhin, 2011, p. 11).

I. V. Lukach classifies remedies for corpo-
rate rights into general and corporate (Lukach,
2015, pp. 285-289).

Remedies for corporate rights are also clas-
sified into contentious and non-contentious
methods according to the criterion of the pro-
tection method (Hulyk, 2006, p. 221).

In the context of the problem stated in
the article title, the classification proposed by
V. 1. Tsikalo is further used. The scientist divides
remedies for corporate rights depending on
the legal certainty and content of the violated
corporate rights into effective ways to protect
corporate rights and appropriate ways to pro-
tect corporate rights (Tsikalo, 2022, p. 422).

3. The concept of ‘effective remedy’. The
concept of appropriate remedies for corporate
rights is quite intelligible and familiar to both
doctrine and law enforcement practice. The
legislative term ‘effective remedy’ amidst judi-
cial protection of corporate rights appeared in
the legal realm of Ukraine with the adoption
of the Law of Ukraine ‘On Amendments to
the Commercial Procedure Code of Ukraine,
the Civil Procedure Code of Ukraine,
the Code of Administrative Procedure
of Ukraine and other legislative acts’ No. 2147-
VIII, which entered into force on 15.12.2017
(Verkhovna Rada of Ukraine, 2017). Thus,
the updated version of the Commercial Proce-
dure Code of Ukraine includes a provision that
if the law or the contract does not determine
a remedy for the plaintiff's violated right or
interest, the court, following the claim of such
a person, may determine in its decision a pro-
tection method that does not contradict the law
(Art. 5). The updated terminology of procedural
legislation also meets the standards of Euro-
pean legislation. After all, a similar concept is
available in the Convention for the Protection
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of Human Rights and Fundamental Freedoms:
Article 13 of establishes that everyone whose
rights and freedoms are violated shall have
an effective remedy before a national authority.
The essence of the concept of ‘effective remedy’
and its criteria are elucidated in the practice
of the European Court of Human Rights.

Thus, in paragraph 145 of the judgment as
of 15.11.1996 in the case of Chahal v. the United
Kingdom, the European Court of Human Rights
noted that the mentioned norm guarantees
the availability at national level of a remedy to
enforce the substance of the Convention rights
and freedoms in whatever form they might hap-
pen to be secured in the domestic legal order
(Chahal v. the United Kingdom, 1996).

Article 13 of the Convention guarantees
the availability of an effective remedy before
a national authority to enforce the substance
of the Convention rights and freedoms in what-
ever form they might happen to be secured in
the domestic legal order. Hence, art. 13 requires
that the rules of national remedy relate to
the substance of the ‘arguable claim’ under
the Convention and provide appropriate
redress, although States Parties have some
discretion as to the manner how they fulfil
their obligations under the mentioned provi-
sion of the Convention. The essence of obliga-
tions under Art. 13 also depends on the nature
of the applicant’s complaint under the Conven-
tion. However, the remedy required by Art. 13
should be ‘effective’ both in law and in prac-
tice, so that its use is not impeded by the acts
or omissions of the authorities of the State
concerned (Aydin v. Turkey, judgment as of 22
September 1997, Reports 1997-VI, p. 1895-96,
paragraph 103, and Kaya v. Turkey as of 19 Feb-
ruary 1998, Reports 1998-1, pp. 329-30, para-
graph 106). The Court also recalls that when
a person makes a well-founded allegation that
he has been tortured or materially ill-treated
by the State, the concept of an ‘effective rem-
edy’ implies, among other things, a thorough
and effective investigation which can result
in the identification and punishment of those
responsible and include the complainant’s effec-
tive access to the investigation procedure (see
Tekin v. Turkey, judgment as of 9 July 1998,
Reports 1998-1V, p. 1517, paragraph 53) (Afa-
nasyev v. Ukraine, 2005).

In addition, the European Court of Human
Rights emphasized that the initiation of court
proceedings per se does not meet all the require-
ments of para. 1 of Art. 6 of the Convention
(Right to a fair trial). The purpose of the Con-
vention is to guarantee rights that are prac-
tical and effective, not theoretical or illusory.
The right of access to a court includes not
only the right to initiate proceedings but also



7/2022
COMMERCIAL LAW AND PROCESS

the right to obtain a ‘resolution’ of the dispute
in court. It would be illusory if the national legal
system of a Contracting State allowed a person
to bring a civil action before a court without
guaranteeing that the case would be settled
by a final decision in judicial proceedings. For
para. 1 of Art. 6 of the Convention, it would be
impossible to specify the procedural guarantees
afforded to the parties in proceedings, which are
fair, public and expeditious, without guaran-
teeing the parties that their civil disputes will
be finally resolved (Multiplex v. Croatia, 2003;
Kutic v. Croatia, 2002).

Analyzing national systems of legal remedy
in the observance of the right to the effectiveness
of domestic mechanisms in terms of ensuring
the guarantees specified in Art. 13 of the Con-
vention for the Protection of Human Rights
and Fundamental Freedoms, the European
Court of Human Rights has repeatedly stated in
its decisions that to be effective, a remedy shall
be independent of any action taken by state
bodies, be directly accessible to those concerned
(see the judgment as of 06.09.2005 in the case
of Gurepka v. Ukraine (Gurepka v. Ukraine),
application No.61406/00, para. 59); capable
of preventing the occurrence or continuation
of the alleged violation or providing adequate
compensation for any violation that has already
occurred (see the judgment as of 26.10.2000
in the case of Kudla v. Poland, application
No0.30210/96, para. 158) (para. 29 of the judg-
ment as of 16.08.2013 in the case of Garnaga v.
Ukraine, application No.20390,/07).

In order to encourage and facilitate the ful-
filment of their obligations under the European
Convention on Human Rights, the Member
States of the Council of Europe have adopted
a Guide to Good Practice in Respect of Domes-
tic Remedies which, inter alia, emphasizes
that: ‘A remedy is effective only if it is availa-
ble and sufficient. It must be sufficiently certain
not only in theory but also in practice, and must
be effective in practice as well as in law, hav-
ing regard to the individual circumstances
of the case. Its effectiveness does not, however,
depend on the certainty of a favourable outcome
for the applicant’ (Council of Europe, 2013).

Considering the above-mentioned practice
of the European Court of Human Rights, it can
be concluded that the effectiveness of remedies
for an individual is determined following two
criteria: availability and sufficiency. We support
V. 1. Tsikalo’s position that the criteria of ‘avail-
ability’ and ‘sufficiency’ should be used not only
to characterize the effectiveness of the protec-
tion of the convention rights of an individual
but also to protect corporate rights. ‘Availability’
in the protection of corporate rights should be
understood as the objective possibility of apply-

ing appropriate remedies, provided that they do
not contradict the law or the contract. In other
words, effective remedies to protect corporate
rights, although not directly established by
law or contract, do not contradict them. ‘Suffi-
ciency’ for protection of corporate rights means
the ability to achieve the result that the par-
ticipant (shareholder) expects. ‘Sufficiency’ is
the ability to get rid of the right’s violation, that
is, to remove obstacles to its implementation
(Tsikalo, 2022, p. 423).

4. Application of the effectiveness crite-
rion for the protection of corporate rights in
national judicial practice. The Grand Chamber
of the Supreme Court also formulated the cri-
teria for effective remedies for corporate rights.
Thus, the Court repeatedly drew attention to
the fact that resorting to a particular remedy for
civil rights depends on the content of the right
or interest for the protection of which the per-
son applied and on the nature of its violation,
non-recognition, or challenge. Such a right or
interest must be protected by the court effec-
tively, that is, following the essence of the rele-
vant right or interest, the nature of its violation,
non-recognition, or challenge and the con-
sequences caused by these actions (Supreme
Court, 2018; Supreme Court, 2019).

Turning to the implementation of the con-
cept of ‘effective remedy’ in the Ukrainian pro-
cedural legislation, it should be noted that it
corresponds to the provisions of para. 12, Part 2
of Art. 16 of the Civil Code of Ukraine as
amended by the Law No. 2147-V1II, which stip-
ulates that the court has the right to protect
a civil right or interest in another way estab-
lished not only by the contract or the law but
also by the court in cases specified by law.

In fact, the new version of the Commercial
Procedure Code of Ukraine and the amendments
introduced topara. 12, Part 2of Art. 16 of the Civil
Code of Ukraine expanded the list of judicial
remedies provided for by Art. 16 of the Civil
Code of Ukraine and Art. |20 of the Civil Code
of Ukraine by allowing to protect rights not
only in the manner prescribed by law, contract
but also by the court and such that effectively
protects the right.

The author believes that introducing
the remedy standard into procedural legislation
and allowing the court to determine an effective
remedy contributes to the actual protection
of corporate rights in an LLC and shift away
from formalism in court decisions when
the court can refuse the claim’s satisfaction due
to the inappropriate remedy. At first glance, it
may seem that a lack of well-formulated crite-
ria for court determination of the effectiveness
of a remedy not established by law or contract
provides an avenue for too subjective assess-
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ment of the court and may lead to a violation
of the principles of proportionality, reasonable-
ness, adequacy and equality of the parties. At
the same time, given the mentioned principles,
the lack of well-formulated criteria will facilitate
protecting violated corporate rights within one
appeal to the court. Moreover, Part 2 of Art. 5
of the Commercial Procedure Code of Ukraine
enshrines reliable protection against court
arbitrariness when choosing an effective rem-
edy. After all, the legislator made it clear that
in choosing an effective remedy, the court is
guided not by its discretion but by the content
of claims of the person whose corporate rights
are violated.

Such a statement can be supported by a case
from judicial practice. Thus, the established
standpoint is that neither civil nor economic
legislation enshrines such a remedy as the can-
cellation and/or invalidation of the business
entity’s minutes of a general meeting. Under
the established judicial practice, the decision
of the general meeting of participants (share-
holders, members, or founders) of a legal entity,
not the general meeting minute, can be invali-
dated in court since the minute is a document
that only fixes the fact of rendering a decision
at the general meeting and is not an act within
the meaning of Art. 20 of the Commercial Code
of Ukraine (Supreme Court, 2021). How-
ever, in case No. 914/921/18, the Commercial
Court of Cassation within the Supreme Court
supported the position of the courts below
regarding the remedy chosen by the plain-
tiff, which requested to cancel the minutes
of the general meeting of the LLC partici-
pants, referring to the provisions of para. 12,
Part 2 of Art. 16 of the Civil Code of Ukraine,
Art. 5 of the CPC of Ukraine and the princi-
ples provided for in Art. 3 of the Civil Code
of Ukraine. In particular, the Court of Cassa-
tion emphasized that the commercial courts
considered the purpose of the plaintiff’s appeal

and proved violation of his rights by the deci-
sions of the extraordinary general meeting
under Art. 74 of the CPC of Ukraine, correctly
protected the violated rights of the plaintiff by
invalidating the decision of the extraordinary
general meeting of the LLC participants, which
is an effective remedy, to ensure the restoration
of the plaintiff’s violated right following Art. 5
of the CPC of Ukraine as well as those pro-
vided for in Art. 3 of the Civil Code of Ukraine,
the principles of fairness, good faith, reasona-
bleness (Supreme Court, 2019).

5. Conclusions. A remedy contributing
to an actual restoration of violated corporate
rights, which leads to the desired results for
the subject and is adequate to the circumstances
upon which the violation of corporate rights
occurred, is considered effective. Introducing
the effective remedy standard into the pro-
cedural legislation and allowing the court to
determine an effective remedy assists in
the actual protection of corporate rights in
an LLC and shifting away from formalism in
court decisions when the court can refuse claim
satisfaction due to the improper remedy.

Taking into account the above scientific
conclusions, legislative provisions, and the prac-
tice of the European Court of Human Rights
and the Supreme Court, the following charac-
teristics of an effective remedy for corporate
rights can be formulated:

1) it may be directly provided by the law or
the contract, or not provided by them;

2) it does not contradict the law or the con-
tract;

3) it corresponds to the content of claims
of the person whose corporate rights have been
violated, the nature of the violation of corporate
rights, and the consequences caused by such
violation;

4) it is available and sufficient for the person
who applied for the protection of the violated
corporate right.
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/10 IOCTAHOBKU IIUTAHHS BUBOPY E@EKTUBHOTO CIIOCOBY
3AXUCTY ROPIIOPATUBHUX ITPAB ¥ TOB AK HEOBXIZTHOI YMOBH
BUPIIIEHHA CIIOPY Y CYAOBOMY IIOPA/IKY

AHoTanis. AKTyaJbHICTh 0OPaHOI TeMU JOCIIKEHHS 3yMOBIIIOE T€, 110 TEPMiH «e(DeKTHBHUIA CIIO-
cib 3axucTy» 3’IBUBCS B YKpaiHChbKOMY 3akoHozaBcTBi Hanpukinmi 2017 poxy. CymoBa mpakTuKa Horo
3aCTOCYBAHHS HA ChOTO/[HI Juiie (DOPMYETHCSI, HAYKOBI TOCTIKEHHS IO/0 e(eKTUBHOTO CIOCO0Y 3axIc-
Ty KOPIIOPATHUBHUX PAB 3/iCHIOITHCS 3€01IBIIOTO Y KOHTEKCTI TOC/IIIKEHHS IUTAHb B [LJIOMY 3aXUCTY
[UBUIbHUX [IPAB Ta HE JIA€ [PYHTOBHUX i BUYEPITHUX Bi/[IIOBIIEN 1010 XaPAKTEPUCTUK TAKOTO CIIOCOOY
3aXUCTY.

Memoto cmammi € 1OCJIiJUKEHHS CYTHOCTI TTOHATTS «e(heKTUBHOTO CIIOCOOY 3aXMCTY KOPIIOPATUBHIX
paB», HOro KpUTEPiiB Ta XapaKTePUCTHK. A TaKOK OOIPYHTYBAHHS TO3UTUBHOTO BILIMBY IMIIIEMEHTAILi]
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10 YKPaiHCHKOTO 3aKOHO/[ABCTBA TIOJIOKEHD MO0 eeKTUBHOCTI criocoby 3axucty. Memodu docnidscen-
HA. Y JOCHIKEHH] 3aCTOCOBANO JIialeKTU4HII, (hOPMaIbHO-JIOTIYHUH, TIOPIBHAIBHO-IIPABOBUI Ta JIOTi-
KO-IOPUANYHUN MeTo/iu Ni3HaHHS. Pe3yavmamu. Y cTaTTi 10JIaHO HAYKOBO-IIPAKTUYHUI aHAMI3 TPaKTy-
BaHH Ta 3aCTOCYBaHHsS CBPONENCHKUM CYIOM 3 TIPaB JIOANHY TTos0xkeHb cT. 13 Konsentii Pagu €Bponu
«IIpo 3aXKCT TpaB JIOAMHKE Ta OCHOBOIOJOXKHUX CBOOO/>, SIKi BCTAHOBJIOIOTD, 1O KOKEH, UMi IpaBa
Ta cBoGoM GYJI0 MOPYLIEHO, Ma€ IPABO Ha e(heKTUBHUIL CIOCIO IOPUANYHOTO 3aXUCTY B HAIlIOHAIBHOMY
oprati. A Takox I0JI03KeHb HAI[lOHAJIbHOTO HOPMATHBHO-IIPABOBOTO PETYJIIOBAHHS Ta CY/I0BOI IPAKTUKU
y cdepi 3acTocyBaHHsS epeKTUBHOIO CIoco0y 3aXUCTY KOPIIOPATUBHUX TIPaB y TOBAPUCTBI 3 0OMEKEHOI0
Bi/INIOBIZIAJIbHICTIO. ABTOPOM 3/iIICHEHO aHAJi3 HAYKOBUX JOCJTI/IKEHb, TIPUCBSIYEHUX TTUTAHHSAM 3aXUC-
TY IMBIJIBHUX MIPaB, MOJIOKEHD MAaTEPialbHOTO i TIPOIECYaTbHOTO 3aKOHO/IABCTBA YKPAIHU Ta IIPABOBUX
BHCHOBKIB, BUKJIQ/IEHNX Y PillleHHSIX €Bpornelicbkoro cymy 3 mpas Joauan i Bepxosroro Cyimy.

Bucnoexu. Ha mifcraBi aHasisy AOKTPUHATBHUAX MiXO/IB, TOJ0KEHb 3aKOHOIABCTBA Ta TPAKTUKU
€Bporelicbkoro cyy 3 paB Joaunu i Bepxosaoro Cyzny chopMyIboBaHO XapaKTePUCTUKU e(heKTHBHO-
T0 cI0co0y 3aXUCTY KOPIIOPATHBHUX MPAB. ABTOPOM Ha IIPHKJI/ aKTyaIbHOT CY/I0BOI IPAKTUKK OOTPYH-
TOBAHO, 110 3aKPIIUIEHHS HA PiBHI HAIlIOHAJIBHOTO 3aKOHOJABCTBA BUMOTU [0 €(heKTUBHOCTI CHOCOOY
3aXUCTY CIPHSIE 3aXKCTY MOPYIIEHNX KOPIIOPATHBHIUX [PAB YYACHUKIB TOBAPUCTB 3 OOMEKEHOIO BilllO-
BiZIaJIBHICTIO Y MeXKaX OJTHOTO CYZI0BOTO IPOIIECY.

KiiouoBi cioBa: 3aX1cT KOPIOPATUBHUX 1PaB, eHeKTUBHUI CIIOCIO 3aXUCTY KOPHOPATUBHUX IIPaB,
KpuTepil eheKTUBHOCTI 3aXMCTy KOPIMOPATUBHUX IIPaB, CIOCIO 3aXMCTy KOPIOPATUBHUX IIPaB, CYI0BA
(hopma 3axuCcTy KOPHOPATUBHUX IPaB.
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CURRENT LEGAL AND REGULATORY MECHANISM
FOR STAFFING AND A PLACE
OF LABOUR LEGISLATION IN IT

Abstract. Purpose. The purpose of the article is to formulate a conceptual perspective on the current
legal and regulatory mechanism for the staffing of the National Police and to establish a place of labour
law provisions in it. Results. The article analyses the content and importance of the general legal
concept ‘legal and regulatory mechanism’. The content of the category ‘legal and regulatory mechanism
for the staffing of the National Police of Ukraine’ is defined. The body of regulations that constitute
the structure of the legal and regulatory mechanism for the staffing of the National Police of Ukraine is
determined. It is stated that the legal and regulatory mechanism for the staffing of the National Police
of Ukraine is the body of legal regulations, provisions of which regulate public relations, which arise in
the process of the stafling of the police, as well as the activity of participants of this process. Conclusions.
It is concluded that the legal and regulatory mechanism for the staffing for all categories of employees
in general, as well as police officers directly, is carried out by means of provisions, of both international
and national law. Moreover, it should be noted that international documents, the Constitution of Ukraine
and general regulations of labour law, such as the Law of Ukraine ‘On vacation’, etc., mainly consolidate
the basic labour rights of police, guarantees of realisation and protection of these rights, as well as other
labour standards in the state, which should be implemented, including in the employment of police
officers. Along with the general regulations, a departmental regulatory framework is formed on the basis
of the Law of Ukraine ‘On the National Police’, as well as the by-laws of the Ministry of Internal
Affairs and the National Police. They contain legal levers that regulate the procedure and peculiarities
of the staffing mechanisms of the National Police of Ukraine, namely: powers and functions of the actors
of staffing; forms, methods and techniques of the staffing of the police; procedures arising within the staffing
and their legal effects, etc.

Key words: staffing, legal and regulatory mechanism, National Police of Ukraine.

1. Introduction

An important aspect of the content
of the staffing of the National Police bodies is
the legal and regulatory mechanism for this
type of activity, which determines its regular-
ities, specifics and mechanisms of implementa-
tion. However, the importance of this category
in general is determined by the fact that it con-
centrates the general legal basis for the staffing
in the NPU. These are numerous provisions
of official state and international regulations,
which are characteristic of various branches
of law. However, considering our perspective on
the labour-law nature of the staffing, the place
of labour legislation and certain labour provi-
sions in the system of the legal and regulatory
framework should be analysed.

© K. Harbuziuk, 2022

The issue of the legal and regulatory mech-
anism for activities of the National Police
of Ukraine in general and its staffing in par-
ticular have been considered in the studies by
S.S. Aleksieiev, A.S. Piholkin, P.M. Rabinovych,
V.S. Nersesiants, Yu.S. Reshetov, R.O. Khalfina,
A.T. Komziuk, M.M. Marchenko, O.F. Skakun,
and other scientists. However, despite a con-
siderable number of scientific achievements,
the legal literature lacks comprehensive stud-
ies of the characteristics of the current legal
and regulatory mechanism for staffing.

The purpose of the article is to formulate
a conceptual perspective on the current legal
and regulatory mechanism for the staffing
of the National Police and to establish a place
of labour law provisions in it.
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2. Scientific approaches to definition
of the concept of ‘Legal and regulatory mech-
anism’

To understand all the features of the category
‘legal and regulatory mechanism’, it should be
noted that it comes from the words ‘regulation’,
‘regulate’, which means: to introduce a certain
order, system; to organise; to make operational;
to achieve correct interaction, coordination,
separate components; to reach a certain degree
reducing or increasing, etc. (Felicyn, Shmeleyv,
Medvedeyv, Kruglikova, 1961, pp. 1111-1112).

In the legal field, ‘regulatory’ is frequently
endowed with meaning of ‘legal’, and according
to S.S. Alekseev, is defined as a legal influence on
social relations, which is carried out by means
of law and the body of legal means (Alekseev,
1966). A.S. Piholkin offers a broader defini-
tion of the legal and regulatory mechanism: ‘It
represents all forms of influence of the right
on public life: the issuance of law provisions,
the general influence of law, the implementation
of legal provisions in specific actions of legal
actors, the enforcement of these provisions, i.e.
the very legal conduct, and all that creates a basis
and a prerequisite for such conduct, provides it’
(Kurakin, 2013, p. 10). In addition, P.M. Rabi-
novych argues that the value of the legal and reg-
ulatory mechanism is expressed in its use for
the development of both individual and entire
society (Hizhevskyi, Hlovchenko, Kovalskyi,
2002, p. 369).

Moreover, in the context of the legal
and regulatory mechanism, the term ‘regu-
latory and legal’ is often used, which scien-
tists consider in several ways. For example,
many scientists emphasise that ‘regulatory’ is
an important feature of the legal and regula-
tory mechanism. V.S. Neresiants divides legal
and regulatory mechanism into such that exists
in an abstract-general form, which provides
that the law provision does not yet have a spe-
cific regulatory and legal significance in relation
to the specific conduct of a particular person
in specific conditions; and legal and regulatory
mechanism in a boundary-specified form, which
is a specific regulatory and legal action of the law
provision on the specific conduct of a particu-
lar person in a specific situation (Neresiants,
2001, p. 98). Yu.S. Reshetov proves that the reg-
ulatory feature is one of the features of the law,
where the content of the law is of a general char-
acter, reflected in the form of state power pro-
visions, and the rules of the law allow to make
the life of people organised, arranged, secure.
According to the scientist, this is achieved by
means of the law action connected with the legal
and regulatory mechanism. The scientist proves
that the place of the legal and regulatory mech-
anism in the law action is determined by its
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social role, and the purpose of law is to regulate
social relations, therefore, the main function
of law is regulatory, since the vector of influ-
ence of law on consciousness and actions of peo-
ple differs from the informational, educational
and value orientation action of law (Reshetov,
2013, p. 113). According to R. O. Khalfina,
the regulatory feature of the legal and regula-
tory mechanism is in general something more
legally deep and socially significant, directly
connected with the value of law. The regula-
tory feature in this sense, according to the sci-
entist, means that legal and regulatory mecha-
nism by means of general rules meets the need
of the society concerning the approved regula-
tory principles and therefore covers all spheres
of social life, which require to be legally regu-
lated (Pashchenko, 2019).

Therefore, summing up different scien-
tific approaches, and allowing for general con-
ceptual understanding of the category ‘legal
and regulatory mechanism’, we believe that
the legal and regulatory framework for the staff-
ing of the National Police of Ukraine is the body
of legal regulations, provisions of which regu-
late public relations, which arise in the process
of the staffing of the police, as well as the activ-
ity of participants of this process. According to
the logic of the formulated definition, the state
of the legal and regulatory mechanism for
the staffing of the NPU directly depends on
the scope and target orientation of the legal reg-
ulations that form the content of the category.
Therefore, in order to assess in general how pub-
lic relations in the given field are regulated, as
well as to determine the place of labour law pro-
visions in this issue, the entire system of regula-
tions, provisions thereof are related to the reg-
ulations of the staffing of the National Police
of Ukraine should be revealed.

The first of the legal regulations
of the national law system necessary
for the allocation in the research aspect
of the principles of the legal and regulatory
mechanism of the staffing in the National Police
is the Constitution of Ukraine of June 28, 1996
No. 254k/96-VR. This document is the basis
of all Ukrainian law, the Basic law, which is
at the centre of the legal and regulatory mech-
anism of all legal relations that arise on the ter-
ritory of the state in various fields of public life.
Directly as a source of the legal and regulatory
mechanism of the staffing of the police, the effect
of the Constitution is expressed in three aspects.
First, the Basic Law establishes the principles
of the labour sector of the state, common for
the activity of all employees without exception.
Secondly, the Basic Law establishes the legal
status, powers, functions, format and procedure
for performance of the higher state authori-
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ties, namely: the Verkhovna Rada of Ukraine,
the President of Ukraine and the Cabinet
of Ministers of Ukraine. Third, the Constitution
defines the principles of the legal and regulatory
mechanism in the state, including in the field
of the staffing of the National Police (The Con-
stitution of Ukraine, 1996).

Next, following the Constitution of Ukraine
in the hierarchical construction of the regu-
latory system of our state, comes the Labour
Code of Ukraine of December 10, 1971, No.
322-VIII (hereinafter — the LC), which consti-
tutes the legal and regulatory basis for the staff-
ing of the National Police. This document reg-
ulates the labour relations of all employees,
contributing to the growth of labour produc-
tivity, improving the quality of work, mak-
ing public production efficient and raising on
this basis the material and cultural standards
oflife of workers, strengthening labour discipline
and gradually transforming labour for the ben-
efit of society into the first vital need of every
able-bodied person (Labour Code of Ukraine,
1971). That is, the LC is a kind of ‘constitu-
tion’ in the field of labour relations. This legal
regulation defines the fundamental aspects
of regulating all relations that arise in the field
of labour, and applies to all categories of work-
ers, including police. For example, the provi-
sions of the Code provide for the mechanisms
for ensuring the labour rights of employees,
the procedure for dismissal and employment,
the basic social security, standards of work-
ing time and rest, and so on. Due to the gen-
eral, initial nature of the LC, police personnel
units in their activities, first, shall be guided by
the provisions of this document, and then allow
for the provisions of special legislation. In addi-
tion, the formation of a special legal and regula-
tory mechanism for the staffing of the National
Police should comply with the requirements
and provisions of the LC.

3. Legal and regulatory mechanism for
the staffing

In addition to these aspects, Law
of Ukraine 580-VIII ‘On the National Police’
of July 02, 2015 regulates the issue of police
oath-taking, movement of police officers by
the service, peculiarities of working time dis-
tribution of the National Police personnel, spe-
cifics of professional training of police officers,
etc. (Law of Ukraine On the Disciplinary Stat-
ute of the National Police of Ukraine 2018).
Therefore, as well as the LC, the departmental
legal regulation governing the police activity is
the basic special document for authorised units
to be guided in the implementation of the staff-
ing in the system of NPU.

Law of Ukraine 2337-VIII ‘On the Discipli-
nary Statute of the National Police of Ukraine’

of March 15, 2018, which defines the essence
of the service discipline in the National Police
of Ukraine, the powers of police officers
and their managers on its enforcement, types
of disciplinary charges and the procedure
for their application and appeal, is impor-
tant in the regulatory basis of the staffing
(Law of Ukraine On the Disciplinary Stat-
ute of the National Police of Ukraine, 2018).
The provisions of the law state that the ser-
vice discipline is observance by a police officer
of Constitution and laws of Ukraine, inter-
national agreements, consented by the Verk-
hovna Rada of Ukraine as binding, regulations
of the President of Ukraine and the Cabinet
of Ministers of Ukraine, orders of the National
Police of Ukraine, legal regulations of the Min-
istry of Internal Affairs of Ukraine, the oath
of police, orders of senior officers. Service dis-
cipline is based on an enabling organisational
and socio-economic environment for honest,
unbiased and decent performance of the duties
of the police officer, observance of the honour
and dignity of the police officer, teaching of con-
scientious attitude to the fulfilment of the duties
of the police officer by the reasonable applica-
tion of methods of persuasion, encouragement
and coercion (Law of Ukraine On the Discipli-
nary Statute of the National Police of Ukraine,
2018).

A large range of official regulations defin-
ing the areas and specificities of the regula-
tory framework for the staffing in the National
Police are concentrated at the sublegal level
and presented by organisational and executive
documents of the Ministry of Internal Affairs
of Ukraine and the leadership of the National
Police of Ukraine, most of which contain labour
law provisions, or generally refer to the labour
law branch.

In particular, most legal regulations
of the Ministry of Internal Affairs of Ukraine
are focused on peculiarities of professional (offi-
cial) training of police officers. For example,
according to Order 50 of the Ministry of Inter-
nal Affairs ‘On approval of the Regulations
on the organisation of training of employees
of the National Police of Ukraine ‘ of Janu-
ary 26, 2016, the service training is defined as
a system of measures aimed at strengthening
and updating the necessary knowledge and skills
of the police officer allowing for the specifics
and profile of his/her service activity (Order
of the Ministry of Internal Affairs of Ukraine
On approval of the Regulations on the organi-
sation of training of employees of the National
Police of Ukraine, 2016).

In addition, the basis of the legal and regu-
latory framework for the staffing of the National
Police includes Order 90 of the Ministry
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of Internal Affairs ‘On approval of the Regu-
lations on the organisation of the inspection
of the physical fitness level of candidates for
entry tothe National Police of Ukraine’ of Febru-
ary 09, 2016, Order 105 of the Ministry of Inter-
nal Affairs ‘On approval of the Regulations
on the organisation of primary professional
training of police officers, for the first time in
the police service’ of February 16, 2016.

Some by-laws of the MIA regulate the issue
of ensuring the legality of the labour activity
of the police and the mechanisms of their pro-
motion in the service. For example, Order 1179
of the MIA ‘On Approval of the Rules of ethical
conduct of police officers’ of November 09, 2016
is a generalised collection of professional-eth-
ical requirements concerning the rules of con-
duct of police officers and is aimed at ensuring
the service of the police to the society by pro-
viding protection of human rights and freedoms,
counteracting crime, maintaining public secu-
rity and order at the basis of ethics and universal
values (Order of the Ministry of Internal Affairs
of Ukraine On approval of the Rules of ethical
conduct of police officers, 2016). Other legal
document, Order 1465 of the MIA ‘On approval
of the Instruction on the procedure for attes-
tation of police officers’ of November 17, 2015,
establishes mechanisms for evaluation of busi-
ness, professional, personal qualities of police
officers, their educational and qualification lev-
els, by means of deep and comprehensive study,
determination of conformity with positions,
and prospects of their career (Order of the Min-
istry of Internal Affairs of Ukraine On approval
of the Instruction on the procedure for attesta-
tion of police officers, 2015).

As for the legal regulations of the National
Police, Order 136 of the National Police
of Ukraine ¢ On approval of the Regulations
on the Personnel Department of the National
Police of Ukraine ‘ of December 03,2015 (Order
of the Ministry of Internal Affairs of Ukraine On
approval of the Regulations on the Personnel
Department of the National Police of Ukraine,
2015).

4. Conclusions

The review of various legal sources reveals
that the legal and regulatory mechanism for
the stafling for all categories of employees in
general, as well as police officers directly, is car-
ried out by means of provisions, of both interna-
tional and national law. Moreover, it should be

noted that international documents, the Con-
stitution of Ukraine and general regulations
of labour law, such as the Law of Ukraine ‘On
vacation’, etc., mainly consolidate the basic
labour rights of police, guarantees of realisation
and protection of these rights, as well as other
labour standards in the state, which should be
implemented, including in the employment
of police officers. Along with the general regu-
lations, a departmental regulatory framework
is formed on the basis of the Law of Ukraine
‘On the National Police’, as well as the by-laws
of the MIA and the National Police. They
contain legal levers that regulate the proce-
dure and peculiarities of the staffing mecha-
nisms of the NPU, namely: powers and func-
tions of the actors of staffing; forms, methods
and techniques of the staffing of the police;
procedures arising within the staffing and their
legal effects, etc.

However, despite the above-noted,
the current legal and regulatory mecha-
nism for the staffing of police bodies com-
posed of the provisions of labour laws can be
defined as extremely low. For example, these
documents form the general regulatory basis
of labour relations in the police, while within
the departmental regulatory framework this
issue is under focus only in certain provisions
of the by-laws, which are generally referred
to the administrative branch of law. In our
opinion, such situation requires correction,
because the discrepancy between the general
regulatory framework and special one gener-
ates numerous legal gaps, as a result of which
labour rights of police officers can be violated.
We argue that this negative factor can be
remedied by the adoption of a separate docu-
ment, the Law of Ukraine ‘On labour activities
of police officers’. The document should become
a basic legal source that regulate all legal rela-
tions that arise in the activity of police officers
and constitute a subject matter of the staffing.
The Constitution, the Labour Code and other
general labour regulations should be the basis
of this Law. The provisions of the Law should
be focused on the functions and powers
of specially authorised entities responsible for
the implementation of the staffing of the police.
In our opinion, such approach will improve
the quality and full legal and regulatory mech-
anism for all issues related to the staffing
of the National Police of Ukraine.
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CYUYACHUI CTAH HOPMATUBHO-IIPABOBOI'O PETYJIIOBAHHS
KAZIPOBOTO 3ABE3IIEYEHH TA MICIIE B HbOMY TPYI0BOT'O
3AKOHO/ZIABCTBA

Auorauis. Mema crarti nossirag y Tomy, 106 cOpMyJIOBATH KOHIENTYaIbHY MOZUII 00
CYYaCHOTO CTaHy HOPMATHBHO-IIPABOBOTO PETYJIIOBaHHS KaIpoBoro 3abesnedenns: HarionanbHol mosi-
I1il Ta BCTAHOBUTH MicIle y HhOMY HOPM TPYZIOBOI ramysi npasa. Pe3yasmamu. Y cTaTTi IPOaHATi30BAHO
3MICT Ta 3HAYEHHS 3arajlbHO I0PUANYHOTO HOHATTS <IIPaBoOBe peryJoBaHHs»>. ChOpMyIbOBaHO BU3HA-
YEHHST 3MICTY KaTeropili «HOPMaTUBHO-IIPABOBE PETYJIOBAHHS KaIpoBoro 3abesmeventst HarioHanbHol
mominii Yxpainus. BusznaueHo CyKyIHICTh aKTiB, SIKi CTAHOBJATH CTPYKTYPY HOPMATHBHO-IIPABOBOTO
peryJioBaHHs KagpoBoro 3abesneuentss HationanbHol nodirii Ykpainu. BusHaueHo, 110 HOpMaTUBHO-
[paBoOBe PEeryJoBaHHs KaapoBoro 3abesneyents HarjonaabpHol mosinii Ykpainu — 1ie CyKymHicTh HOP-
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MaTHBHO-TIPABOBHX aKTiB, HOPMU SKMX YIOPSIIKOBYIOTD CYCIIIJIbHI Bi/IHOCHHH, 1[0 BUHUKAIOTh B PaMKax
peastizallii 1polecy KaJapoBoro 3abesredeH s oMIeHChKIX, a TAKOXK AiSUIbHICTD CY0'€KTIB 1IbOTO TIPO-
tiecy. Bucnoexu. 3po6iieHo BICHOBOK, 110 HOPMATHBHO-TIPABOBE PETYJIIOBAHHST KaJPOBOTO 3a0e3TeveHHsI
BCIX KaTeropiii MpaIiBHUKIB B IIJIOMY, 8 TAKOXK MOJIIEHCHKIX Ge3MocepeHbo, BitOyBacThes 3a TOMOMO-
TOI0 HOPM SIK MI’KHApOIHOr0? TaK i HallionaibHOro 1pasa. IIpu iboMy BapTo 3a3HaumTH, 1110 MiXKHAPO/IHI
nokymeHTH, KoHCTHTYIS YKpaiHu Ta 3arajibHi akTy TPYI0BOTo 11paBa, Ha Kintant K3nll, 3akon Ykpainu
«IIpo BigmycTkm» i T.1., 31€6iIBIIOr0 3aKPIMIIOIOTh OCHOBHI TPY/AOBI TpaBa TMOJIIEHChKIX, TapaHTii pea-
Jizanii Ta 3aXUCTy ZAaHUX [PaB, a TAKOXK IHIIM CTAH/[APTH Ipalli B ZiepKaBi, SIKi MAIOTh BTIJIIOBATHCD Y TOMY
YUCJIi B TPYZAOBOMY IIpolieci Hodilelicbkux. BogHovac nmopsij i3 3aralbHUIMU akTaMM iCHY€ BifioMua HOp-
MaTuBHa 6a3a, chopMoBata Ha ocHOBI 3akoHy Yipaitu «IIpo HarioHasbiy mosiiiioy, a TakosK Mi3aKoH-
HUX JOKyMeHTiB MinicreperBa BuyTpimmix cipas ta Hanionanbnoi nosinii. Came B HUX 3aKpiIsieHo 10py-
JIMYHI BasKeJt, KOTPI PEryioioTh HOPSIOK Ta 0COOMMBOCTI poOOTH MEXaHi3MIB KaZpoOBOTO 3a0e3IeYCHHS
HartionampHol mosinii Ykpainu, a came: MOBHOBaXKeHHsI Ta (DYHKIIIT Cy6’ €KTIB KaZpoBOro 3a0e3eyeHHs;
hopmu, MeToM Ta crIocob1 KaIPOBOTO 3abe3neveH s MOJIeHChKIX; TTPOIE/LYPH, [0 BAHUKAIOTH B MEKAX
KaJPOBOTO 3abe3IeYeHHs! Ta iX PUIUYHI HACIIIKY TOIIO.

KirouoBi cioBa: kajipoBe 3abe31iedeHHst, HODMATHBHO-IPABOBE Pery iioBanHs, HarioHanibHa mosmirist
Ykpaiam.

The article was submitted 19.07.2022

The article was revised 09.08.2022
The article was accepted 30.08.2022

50



7/2022
LABOR LAW

UDC 342
DOI https://doi.org/10.32849,/2663-5313,/2022.7.06

Valerii Petkovo,

Doctor of Law, Professor, Honoured Lawyer of Ukraine, Professor at the Department of Law, Political
Science and International Relations, Alfred Nobel University, 18, Sicheslavska Naberezhna street,
Dnipro, Ukraine, postal code 49000, vspetkov@ukr.net

ORCID: orcid.org/0000-0003-4310-5876

Igor Ivanov,

PhD in Law, PhD in Engineering, Honoured Worker of Transport of Ukraine, Chairman,
Zaporozhoblavtotrans Association, 30, Pokrovska street, Zaporizhzhia, Ukraine, postal code 69063,
ieivanow@gmail.com

ORCID: orcid.org/0000-0002-9650-1293

Petkov, Valerii, Ivanov, Igor (2022). Personnel policy and key sectors of planning in management.
Entrepreneurship, Economy and Law, 7, 51-55, doi

PERSONNEL POLICY AND KEY SECTORS
OF PLANNING IN MANAGEMENT

Abstract. Purpose. The purpose of the article is to characterise personnel policy and the key sectors
of planning in management. Results. The article reveals that the staff of the organisation is not stable, it is
in constant motion, due to the hiring of someone and dismissal of others. The number of hires and dismissals
for the relevant period is employee or staff turnover, which is divided into necessary and unnecessary.
The first rate consists of employees who leave for objective reasons, i.e. those that do not depend on
the organisation: organisational (staff reductions) and personal (retirement). The second rate includes
employees who are dismissed of their own choice or for various violations. One of the most common
characteristics of the personnel movement is its turnover, i.e. voluntary official leaving by an employee
of the place of work (organisation, institution, etc.) on the basis of a decision made due to unfavourable
socio-economic factors or dismissal for violation of labour discipline. Voluntary resignation of employees
due to their dissatisfaction with the workplace (conditions, work, everyday life, etc.) is considered as “active
turnover”. Conversely, the rate of dismissal of employees due to dissatisfaction of the organisation with
a particular employee characterises “passive turnover”. Conclusions. It is concluded that when developing
the personnel concept of the organisation it is necessary to determine in the proportion of applying this
or that personnel policy. The decisive factor that ensures the success or failure of the implementation
of the personnel concept is the concept of staff incentives. The experience of different organisations enables
to propose the development of special systems of staff payments, their participation in the distribution
of profits of the organisation, flexible working hours, etc. Incentive methods can be both material
and moral. Differentiation means an individual approach to stimulating different groups of personnel.
Flexibility and promptness of this process requires constant review of incentives depending on changes
in the organisation and society. The main principles governing the concept of incentives are: accessibility,
correspondence to the performance, combination of material and moral methods.

Key words: staff, personnel, organisation, effective use, professional and social development.

1. Introduction

The word “cadre” comes from the French
cadre (“framed painting, square”), which comes
from the Latin “quadrangle”. In this way, an offi-
cial list of employees of state institutions was
formed. At first, such lists were called “cadres”,
and later — employees who were included in
them (Alekseev, 1999, p. 94).

The planning function involves decisions
about the goals of the organisation and the activ-
ities of its members to achieve those goals.

Strategic planning is a set of managerial
actions and decisions aimed at developing spe-

© V. Petkov, I. Ivanov, 2022

cific strategies to help the organisation achieve
its goals.

The strategic planning process is a tool that
helps in making managerial decisions. Its task is
to ensure innovation and change in the organi-
sation at a sufficient level.

A strategy is a detailed comprehensive inte-
grated plan designed to ensure that the organi-
sation’s mission and goals are achieved.

The strategic plan should be developed from
the perspective of the entire organisation, not
a specific individual. And it should be based on
comprehensive research and evidence. To com-
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pete effectively in the business world, a firm
should constantly collect and analyse a large
amount of information about the industry, com-
petition and other factors.

The strategic plan gives the organisation
a certainty, an identity, which allows it to attract
the necessary employees, as well as opens pros-
pects for development.

Finally, strategic plans should be flexible
enough to allow for modification and reorienta-
tion if necessary.

2. Planning and success of the organisa-
tion

Some organisations can achieve a certain
level of success without investing much effort
in formal planning. Moreover, strategic plan-
ning does not guarantee success. An organisa-
tion that designs strategic plans may fail due to
errors in organisation, motivation and control.

However, formal planning can create a num-
ber of important and very significant enabling
factors for the organisation.

The current pace of change and increase in
knowledge is so rapid that strategic planning is
the only way to formally anticipate future needs
and opportunities. Strategic planning provides
a basis for decision making. Formal planning
helps reduce risk in decision making. Planning,
because it should serve to formulate goals, helps
define a unified purpose in the organisation.

In science and in practice, along with
the concept of “cadre”, which has already been
established, the concepts of “human resources”
and “personnel” have become widely used. This
is largely a reflection of the trends that have
emerged in foreign management theory and prac-
tice. In the USA and many Western European
countries, the term “cadre” was initially replaced
by “personnel”, and in the 70s of the twentieth
century the term “human resources” came for
a long-time use, reflecting the economic feasi-
bility of investing in a person, the development
of skills and abilities. A theoretical justification
of new forms of work with personnel was devel-
oped, which was called the “concept of human
resources”. Theorists of this concept tried to
emphasise the importance of personnel in mod-
ern management and find more effective ways to
use it.

Let us consider the concepts of “personnel”
and “cadre”. Are these concepts fundamentally
different or identical? In the legal encyclopae-
dia, the concept of “cadre” is defined as the main
staff of the organisation.

This definition correlates with the descrip-
tion of this concept on the pages of the ency-
clopaedic dictionary Management, Informatics:
cadre is the main (regular) staff of employees
of an institution, professional or public organ-
isations of a particular industry. Based on
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the above definitions, the difference between
the concepts of “personnel” and “cadre” is in
their linguistic origin, in their content these
concepts are identical.

In recent years, the concept of “personnel”
has become widely used, which has already been
reflected in the activities of most organisations.
The personnel (staff) in a broad sense includes
persons who work on a permanent or temporary
basis and perform certain labour functions in
bodies, institutions and organisations on paid
terms.

In modern management practice, the use
of the concept of “personnel” (from Latin per-
sona — “person” or personalis — “personal”)
means a transition to fundamentally new posi-
tions in the field of activity of organisations.
The use of this concept reflects a real increase
in the role of the human factor in ensur-
ing the effective functioning of employees,
the growing dependence of the performance on
the quality of development, motivation.

The personnel are classified following
a range of grounds:

1) by professional affiliation (lawyers, econ-
omists, psychologists, teachers, doctors, etc;)

2) by objective characteristics of a person
(status, age, education, work experience, etc;)

3) by official position (head, manager, staff,
etc.)

4) by legal status in the management system
(officials, employees, etc.);

5) by functional role in the management
system, i.e. participation in the development,
adoption and organisation of managerial deci-
sions (managers, specialists and support staff)
(Bandurka, 2001, p. 56).

The number of personnel is determined by
factors such as the scale of activity, its features,
complexity, importance of tasks, etc.

3. Characteristics of personnel movement

The staff of the organisation is not sta-
ble, it is in constant motion, due to the hiring
of someone and dismissal of others. The num-
ber of hires and dismissals for the relevant
period is employee or staff turnover, which is
divided into necessary and unnecessary. The
first rate consists of employees who leave for
objective reasons, i.e. those that do not depend
on the organisation: organisational (staff reduc-
tions) and personal (retirement). The second
rate includes employees who are dismissed
of their own choice or for various violations.

One of the most common characteristics
of the personnel movement is its turnover,
i.e. voluntary official leaving by an employee
of the place of work (organisation, institution,
etc.) on the basis of a decision made due to unfa-
vourable socio-economic factors or dismissal for
violation of labour discipline. Voluntary resig-
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nation of employees due to their dissatisfaction
with the workplace (conditions, work, everyday
life, etc.) is considered as “active turnover”.
Conversely, the rate of dismissal of employees
due to dissatisfaction of the organisation with
a particular employee characterises “passive
turnover”.

The staff of the organisation is character-
ised not only by quantitative indicators, but
also by a number of qualitative indicators:
age, gender, education, profession, specialty
and others. The ratio between separate groups
of employees, formed on different grounds, cre-
ates the structure of the organisation’s person-
nel. On the pages of various literary sources this
structure is called personnel or social. There are
statistical and analytical personnel structures.

The statistical structure reflects the distri-
bution and movement of personnel by catego-
ries of positions: managers, heads, employees,
etc.

The analytical structure provides for
the characterisation of employees by charac-
teristics such as: age, gender, education, length
of service, profession.

Staffing of any organisation is carried out
by recruiting specialists, that is, persons who
have mastered the basics of professions that are
required by a particular organisation. There-
fore, from the practical point of view, it is impor-
tant to characterise the personnel structure by
elements such as profession, specialty, position,
qualification level, etc. Each profession always
implies a number of relatively separate func-
tions associated with the performance of a spe-
cific, narrower range of duties. These functions
and duties are the basis of division into spe-
cialties. Each profession includes a number
of specialties.

Personnel management of the organisation
is a purposeful activity of managers and lead-
ing personnel of different levels, which includes
the development of the concept and strategy
of personnel policy, principles and methods
of personnel management. It consists in plan-
ning of staffing, search and selection of per-
sonnel, determination of personnel potential
and needs of the organisation in personnel,
accounting and rationing of the number of per-
sonnel, its development.

The purpose of personnel management is to
provide personnel, to organise their effective
use, professional and social development, to
achieve a rational degree of personnel mobility,
to create optimal conditions for their self-reali-
sation during their work.

Personnel policy is a system of basic goals,
principles, forms, methods, tasks, methods
of staffing the organisation with personnel who
have the necessary business, moral and profes-

sional qualities. It is based on the principles
of scientific validity of the need for employees
of a particular qualification, thorough selec-
tion and study of employees for their business
and moral qualities, a combination of trust
and respect for employees with fundamental
requirements to them, timely renewal of per-
sonnel, legal and social protection of employees.

The concept of personnel management
implies a set of techniques, means, forms
and methods of influence on personnel in
the process of its recruitment, use, development
and dismissal in order to obtain the best results
of labour activity is united by technology (Alek-
seev, Zhigalov, 1994, p. 98).

Personnel management technologies are
regulated by specially developed documents:
regulations, instructions, guidelines, norms, job
descriptions, etc. that are developed and imple-
mented within each organisation.

Life  requires  the  implementation
of personnel policy in accordance with the needs
of the organisation, its main goals.

The general trend in personnel policy
of Ukraine is to increase the share of highly
qualified personnel in the staff of the organisa-
tion.

The peculiarity of the new personnel pol-
icy is the study and adoption of the experience
of leading countries, law schools and manage-
ment schools.

There is a regional study of the experience
of countries depending on where the trained
personnel will work. For example, in Siberia
and the Far East, Russia applies the experi-
ence of Japan, China, South Korea, America; in
the European part — of Germany, France, Amer-
ica. As for Ukraine, the experience of Germany
and America is spreading here. Nonetheless, as
practice shows, such implementation of expe-
rience in most organisations is not effective. In
our opinion, we can make personnel and man-
agerial breakthroughs by applying the best
that has been developed by mankind, adapting
it to the Ukrainian conditions and mentality
of the nation, while developing such meth-
ods of training and management that could be
further used (Bitiak, Bogutckii, Garashchuk,
2003, p. 64).

What trends should the personnel policy
of the organisation follow at the present stage
in Ukraine?

4. HR planning and recruitment

Based on the concept of personnel policy, its
main trends at the present stage are:

human resource planning. Human resource
is a category that is neither replenished nor
revived. It requires capital investment;

recruitment, personnel selection in accord-
ance with the goals of the organisation,
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career guidance, adaptation to the conditions
of the organisation.

The content of new methods of personnel
selection is diverse.

In most countries of the world, when select-
ing personnel, candidates are tested for potential
abilities, volitional qualities, professionalism.

It should be noted that the country has
a rather large leading personnel apparatus —
up to 15% (in the USA this rate is higher than
17%), but the efficiency of management is much
higher than in any Western country. Such num-
ber of managers causes their constant attesta-
tion. On its basis, job descriptions are revised
(Afanasev, 1977, p. 142).

As an example, we present the job descrip-
tion of the HR manager, which can be found in
textbooks of Western countries:

1 General provisions

Manage the staffing. Plan and implement
plans of personnel policy (recruitment, testing,
study, selection of personnel), inform the staff.

1I. Examples of works to be performed

Plan and ensure a uniform workload
of staff. Inform the staff, using various methods
of communication. Interview new employees,
study graduates of educational institutions.
Hold meetings with managers on personnel
issues. Establish a rating system for employ-
ees of the organisation and train managers
of the organisation on methods of personnel
assessment. Keep personal files of the staff.

III. Education

Bachelor’s degree or equivalent in human
resources or related field Familiarity with
the principles and methods of management.

The security of the organisation is one
of the new trends in the personnel strategy. The
formation of relations, the aggravation of the eco-
nomic situation contributed to the development
of crime. In this context, the way out for organi-
sations is to create a security service.

Such services, including private ones, are
beneficial to the state due to a unified system to
combat crime, and much less money to invest in
law enforcement,

For example, in the USA in 1998, 675 thou-
sand people worked in the police, while 1.2 mil-
lion were employed in private agencies.

Among the functions of the security service
are:

Collect data on potential
of the organisation.

Protect premises.

Patrol the territory of the organisation
and adjacent territories.

Ensure personal safety of the organisation’s
managers and staff.

Collect confidential information for busi-
ness meetings and conversations.
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employees

Combat data leakage.

Collect confidential information regarding
unreliable partners.

Investigate and prevent violations on
the territory of the organisation.

The basis for the development of the concept
of management in the organisation is its goals
and scope of economic activity. The effective-
ness of the organisation, regardless of the area
of its activities, is the ability to coordinate
and organise the activities of personnel to
achieve the goals of the organisation.

A difficult problem for the organisation is
the creation of internal training and retraining
centres.

Some organisations have established “Busi-
ness Schools” operating on a commercial basis.
This facilitates the organisation’s activities
in the implementation of personnel policy
and increases motivation, reduces staff turn-
over, facilitates planning for the use of human
potential. Management practice confirms that
an employee should not work in one place all his
or her life.

Personnel policy of any organisation can be
divided into active and compensatory. Active
policy is selection and recruitment of person-
nel directly from educational institutions. It
requires significant investments for further
training of qualified personnel.

The content of compensatory personnel
policy is that the organisation hires personnel
according to the required specialties and qualifi-
cations. This requires significantly less costs. In
addition, this policy can be applied to provide
staff with a non-permanent term of employment.

5. Conclusions

When developing the personnel concept
of the organisation it is necessary to determine
in the proportion of applying this or that per-
sonnel policy.

The decisive factor that ensures the success
or failure of the implementation of the personnel
concept is the concept of staff incentives. The
experience of different organisations enables
to propose the development of special systems
of staff payments, their participation in the dis-
tribution of profits of the organisation, flexible
working hours, etc.

Incentive methods can be both material
and moral. Differentiation means an individ-
ual approach to stimulating different groups
of personnel. Flexibility and promptness of this
process requires constant review of incentives
depending on changes in the organisation
and society.

The main principles governing the concept
of incentives are: accessibility, correspondence
to the performance, combination of material
and moral methods.
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KAZIPOBA ITIOJIITUKA TA OCHOBHI COEPU IIJTAHYBAHHS
Y MEHE/I'KMEHTI

Anoranis. Mema. MeToio cTaTTi € XapaKTepUCTHKA KA/[POBOI MOJITUKN Ta OCHOBHI c(hepH TJIaHyBaH-
HS Y MeHeIKMEeHTY. Pe3yavmamu. B cTaTTi 3'sicoBan0, 10 IepCOHAT OpraHisailil He € CTaJINuM, BiH 3Ha-
XOUTHCS Y TTOCTIHHOMY PYCi BHACIIIOK IPUIHOMY Ha POOOTY OJHUX Ta 3BiibHeHHS iHmuX. KinbkicTb mpu-
WHATHX i 3BiIbHEHNX 32 BIAMOBIAHUI EPio/] CKIaIa€ MIMHHICTD KapiB a60 IepcoHay, AKUit MOIiISIEThCST
Ha OTpiOHMI Ta 3aiiBuil. [lepmuii ckIagaoTh NPALiBHUKY, 10 BUOYIH 3a 00’€KTUBHUX IPHYUH, TOOTO
TaKKX, 110 He 3aJIeKaTh Bijl OpraHisaiii: oprasizaiiiiii (CKOPOUYEHHs IITaTiB) Ta 0coduCTi (BUXIi/ HA TIeH-
ciio). JIpyruii MoKa3HWK BKJIIOYAE TPAIliBHUKIB, SIKi 3BLIbHEH] 32 BTaCHUM OaKaHHsIM ab0 3a PI3HOT0 POy
nopymeHHs. OHier0 3 HafGIIbII MOMIMPEHNX XaPAKTEPUCTUK PYXY IIEPCOHATY € HOTO IIMHHICTh, TOOTO
106pOoBisIbHE odiliiiHe 3aIUIIEHHS TPaI[iBHIKOM Miciig poboTi (opraHisaliii, ycTaHOBY TOIIO) Ha OCHOBI
[PUIHHATOTO pillleHHs, 110 GYJI0 BUKINKAHE HECHIPUSITIMBUMU COIIATbHO-eKOHOMIYHUMU (hakTOpamu, a6o
3BiIbHEHHsI 32 TTOPYIIEHHST TPYAOBOI IUCIUTITIHN. 3BITbHEHHST TPAIIBHUKIB 32 BIACHUM OQKAHHSIM, 1110
3yMOBJIEHE IX HE3aI0BOJIEHICTIO pobourM MiciieM (yMOBaMH, TIpalli, TOOYTY TOIIO), CKIAAAI0Th B aKTUBHY
IUTAHHICTH>. |, HABMaKW, MOKA3HUKYU 3BiNbHEHHS MPAI[iBHUKIB y 3B’SI3KYy i3 HE3aJ0BOJIEHICTIO OpraHisa-
Ii€10 KOHKPETHUM IPAIiBHUKOM XapaKTePU3YIOTh «[IaCUBHY [UIMHHICTb>. Bucnosxu. 3pobieHo BUCHO-
BOK, 1[0 IIPK PO3POOIIi KaApoBOi KOHIEIIIii opraHizaiiii HeoOXiZHO BUSHAYUTHUCS, B AKiii MPOIIOPILi 3acTo-
COBYBATHU Ty YM IHIIY KaApOBY MOJITUKY. Bupimanbaum (akropom, skuii 3abe3nedye yciix uu HeBady
BITPOBAIKEHHST KA/[POBOI KOHIIETIIi], € KOHI[ETI[isT CTUMYJIIOBAHHS TIpalli epcoHaty. BukoprcToByoun
JOCBIJI poOOTH PiSHUX OpraHizalliif, MOKHA 3aIIPOIIOHYBATH PO3POOKY CIEIiaIbHIX CUCTEM BUILIAT IEPCO-
HaJTy, y4acTh iX y PO3MOIi/Ii IpUOYTKiB Opranisarii, THydKHiA peskuM mparfi Tono. MeToau cTHMYTIOBaHHST
MOXYTb OyTH SIK MaTepiaJibHi, Tak i HeMarepiaybHi. udepeHiiioBanicTb 03HaYa€E IHANBIAYAIBHUI T1ia-
XiJl 10 CTUMYJIIOBaHHS Pi3HUX TPYI TepcoHaty. [HydKicTh Ta OMEpaTHBHICTD I[bOTO MpOIECy MOTpedye
TIOCTIHOTO TIEPETJISIY CTUMYJIiB 3aJIe3KHO Bijl 3MiH B opraHizaiiii Ta cycminberBi. OCHOBHI IPUHITAIIN, HA
SIKUX TIOBUHHA 0a3yBaTUCS KOHIIEIIisl CTHMYJIOBAHHS: IOCTYIHICTD, BIAOBIAHICTD pe3yssraTaM mpaili,
MIO€/THAHHS MaTepialbHIX Ta MOPAJIbBHUX METO/IB.

KuiouoBi cioBa: riepcoHalt, Kajipu, opratisaitisi, eeKTiBHe BUKOPUCTAHHS, TIPodeciitHuii Ta cottianb-
HUI PO3BUTOK, TIEPCOHAJL.
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GUARANTEES OF RIGHTS OF PARTICIPANTS
IN ADMINISTRATIVE AND LEGAL RELATIONS
IN THE FIELD OF MAKING PUBLIC POLICY
ON ECONOMIC SECURITY OF THE STATE

Abstract. Purpose. The purpose of the article is to define the legal nature and essence of guarantees
of the rights of participants in administrative and legal relations in the field of making public policy
on economic security of the State. Results. The article defines the essence of guarantees of the rights
of participants in administrative and legal relations in the field of making public policy on economic
security of the State. The study analyses concepts such as: ‘guarantee’, ‘legal guarantees’. The guarantees
of the rights of participants in administrative and legal relations in the field of making public policy
on economic security of the State are classified and the essence of each of them is determined. It is
noted that the features of guarantees of the rights of participants in administrative and legal relations
in the field of making public policy on economic security of the State are: the regulatory and legal
framework; special legal means; the procedure and conditions for the implementation of guarantees
of the rights of participants in administrative and legal relations in the field of making public policy on
economic security of the State, which are prescribed at the legislative level; protection in case of violation
of guarantees of the rights of participants in administrative and legal relations in the field of making public
policy on economic security of the State. Conclusions. It is concluded that the features of guarantees
of the rights of participants in administrative and legal relations in the field of making public policy
on economic security of the State are: 1) the regulatory and legal framework; 2) special legal means;
3) the procedure and conditions for the implementation of guarantees of the rights of participants in
administrative and legal relations in the field of making public policy on economic security of the State,
which are prescribed at the legislative level; 4) protection in case of violation of guarantees of the rights
of participants in administrative and legal relations in the field of making public policy on economic security
of the State; 5) legal and economic instruments for the protection and defence of the rights of participants
in the relevant relations; 6) a binding nature; 7) the purpose of introducing the latter is a balance between
economic profit and public interest in a particular sector of the economy; 8) they are a separate element
of the administrative and legal mechanism for ensuring economic security; 9) depending on the threats to
economic security, the latter tend to protect the public interest in a particular sector of the economy, etc.

Key words: guarantees, rights, guarantees of rights, administrative and legal relations, making public
policy on economic security of the State, economic security.

1. Introduction

In  modern  conditions,  guarantees
of the rights and freedoms of participants in
administrative and legal relations is of par-
ticular importance and is an urgent problem
for both Ukraine and many foreign countries.
Today, the degree of security of rights of par-
ticipants in administrative and legal relations
in various sectors is a significant indicator
of the level of development achieved by society
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and the state. For each participant in adminis-
trative and legal relations to enjoy subjective
rights in Ukraine, effective mechanisms should
be determined to ensure the possibility of imple-
menting the latter in modern economic trans-
formations. Therefore, it can be argued that
each sector of making public policy, in particular
on economic security of the State, should have
an effective mechanism for ensuring administra-
tive and legal relations functioning in this sec-
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tor, which in turn includes certain guarantees
for participants. As it is known, guarantees are
aimed at supporting the continuous develop-
ment of administrative and legal relations in
the field of making public policy, in particular on
economic security of the State, therefore, their
definition is one of the mandatory components
of the latter.

The study of guarantees of the rights of par-
ticipants in administrative and legal relations in
the field of making public policy on economic
security of the State generally or fragmentarily
within the broader issue has been under focus
by domestic scientists such as: V.B. Averianov,
O.F. Andriiko, O.M. Bandurka, O.M. Bon-
darevska, O.V. Dzhafarova, O. V. Komienin,
D.O. Koshykov, S.I. Lekar, V.I. Melnyk,
K. R. Padalko, O.M. Rieznik, T.V. Tsvihun,
and others.

The purpose of the article is to define
the legal nature and essence of guarantees
of the rights of participants in administrative
and legal relations in the field of making public
policy on economic security of the State.

2. Features of guarantees of the rights
of participants in administrative and legal
relations in the field of making public policy
on economic security of the State

We propose to start a direct characterisation
of the guarantees of the rights of participants in
administrative and legal relations in the field
of making public policy on economic security
of the State with the characterisation of a cat-
egory ‘guarantee’.

In scientific work by O. V. Boiko, ‘guaran-
tee’ (French ‘guarantie’ — to ensure) is inter-
preted as a ‘pledge’, ‘condition that ensures
something’. Moreover, the author notes that
the legal literature review reveals that the guar-
antees of rights and freedoms can be under-
stood as: a) a set of subjective and objective
factors; b) a system of socio-economic, political,
moral, legal and organisational prerequisites,
conditions, means and methods. We believe
that the latter definition does not quite reveal
the meaning of the concept of guarantees but
lists their types. A more accurate definition
seems to be ‘conditions, means and ways’ that
ensure the realisation and comprehensive pro-
tection of rights (Boiko, 2020, pp. 25).

The New explanatory dictionary
of the Ukrainian language defines ‘guarantee’
as ‘provision or creation of material means;
protection of someone, something from dan-
ger; guarantee of something’ (Yaremenko,
2000, p. 42). Instead, the Great explanatory
dictionary of the modern Ukrainian language
defines the word ‘guarantee’ as ‘a pledge of ful-
filment of obligations, exercise of rights’ (Busel,
2002, p. 173).

In the course of considering scientific inter-
pretations on the understanding of this cate-
gory, we note that O.V. Dzhafarova’s scientific
perspective is of interest that the State estab-
lishes guarantees through obligations necessary
to ensure that the latter (at the level of provi-
sions) do not turn into obstacles to enjoying
human rights and freedoms (at the level of their
implementation), so that they do not turn from
a legal means into socially harmful and illegal
(Dzhafarova, 2015, p. 30).

A. V. Ponomarenko suggests considering
legal guarantees as a set of conditions, ways
and means reflected in legal regulations, which
determine the procedure for the realisation,
enjoyment of human rights and freedoms, as
well as their protection, defence and restoration
in case of violation (Ponomarenko, 2013, p. 39).

According to E.V. Bilozorov, guarantees are
a number of specific means, thanks to which
the effective exercise by citizens of their rights
and freedoms, their protection and defence
against offenses becomes real. According to
the scientist, their main purpose is to provide
everyone with equal legal opportunities for
the acquisition, implementation, protection
and defence of subjective rights and freedoms
(Bilozorov, 2009, p. 27). Furthermore, guar-
antees are a system of means that facilitate
the realisation of rights and freedoms, inter-
ests and duties covered by law (Averianov,
2002, p. 160).

Interesting is the definition of M. M. Voin-
arivskyi, who argues that guarantees are: ‘in
the narrow sense, the fundamental provisions
of objective law that ensure the implementa-
tion, protection, defence and restoration of sub-
jective rights and legitimate interests of parties
to legal relations; in the broad sense, elements
of the legal system that ensure the systematic
and consistent framework of objective law pro-
visions in the relevant sources, their unambig-
uous interpretation and effective application’
(Voinarivskyi, 2014).

It should be noted that in his scientific
work, D. O. Koshykov describes legal guaran-
tees, as follows: 1) It is a mandatory element,
which forms a set of objects aimed at ensuring
and protecting fundamental values — rights
and freedoms; 2) They are always associated
with a particular person and his/her legal sta-
tus; 3) Their content may vary depending on
the types of legal status of a person and the rela-
tions to which he/she becomes a party; 4) One
of the aspects of the main purpose of guar-
antees is to ensure and protect human rights
and freedoms, which is reflected in their pro-
tective and ensuring functions, and they also
perform a preventive function; 5) In the mech-
anism for ensuring human rights and freedoms,
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they become dynamic under certain factors, for
example, encroachment or violation of rights
and freedoms, until then they are statistical;
6) Guarantees should be legally enshrined in
order to perform their functions, otherwise they
lose their legal properties and cannot fully per-
form their own functions; 7) The functioning
of guarantees does not require the existence or
creation of any special legal conditions, as it is
provided by the entire system of law’ (Koshy-
kov, 2021, pp. 293-294). In general, we agree
with the opinion of the scientist, but we believe
that it is unclear what the author means by ‘a
set of objects aimed at ensuring and protect-
ing fundamental values — rights and freedoms’,
an element of which, according to him, guaran-
tees are.

Given the scientific interpretations, we
argue that guarantees are legally enshrined
provisions that have their own characteris-
tics and also perform the protective function
of the rights of participants in administrative
legal relations.

It should be noted that guarantees, as
legally enshrined provisions, are contained in
various legal regulations, which gives rise to
their grouping or classification.

With regard to the classification of guar-
antees, it should be noted that in the scien-
tific literature they are grouped into: general
and special (Volynka, 2003, p. 202) or regula-
tory and organisational. General guarantees are
argued considered to cover economic, political,
ideological, social and other aspects. In turn,
‘the essence of special guarantees is the means
established by law to ensure the use, obser-
vance, enforcement and application of law pro-
visions, aimed at ensuring the constitutional
order, the rule of law, the Constitution and laws,
the establishment of law and order, the protec-
tion of human and civil rights and freedoms,
the exercise of democracy, state power and local
self-government’ (Bosyi, 2019, p. 81).

For example, in his study on the defini-
tion of administrative and legal guarantees for
the realisation of the rights of road users, Ya.
Lakuichuk notes that the system of adminis-
trative and legal guarantees for the protection
of the rights of road users is divided into regula-
tory and organisational guarantees. In addition,
such classification is relatively conditional, but
it contributes to the understanding of the nature
of the origin and essence of administrative
and legal guarantees (Lakuichuk, 2021, p. 173).

3. The content of guarantees of rights
of participants in administrative and legal
relations in the field of making public policy
on economic security of the State

With regard to the main issue of our
study, we agree with the scientific perspective
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of D. O. Koshykov that guarantees of the rights
of participants in administrative and legal rela-
tions in the field of making public policy on eco-
nomic security of the State are:

1) Adoption of binding decisions (supreme
state authorities, central executive bodies,
local  self-government  bodies). Describing
this guarantee requires to remind that actors
of this guarantee are: the President of Ukraine,
the Verkhovna Rada of Ukraine, the Cabinet
of Ministers of Ukraine, the National Security
and Defence Council of Ukraine, the National
Bank of Ukraine, the Ministry of Internal Affairs
of Ukraine, the Ministry of Finance of Ukraine,
the State Fiscal Service of Ukraine, the Secu-
rity Service of Ukraine, etc. It should be noted
that our study does not disclose guarantees for
each actor separately, in view of this, we will
continue further scientific analysis of the prob-
lem we have set. For example, according to
Part 4 of Article 10 of the Law of Ukraine ‘On
the National Security and Defence Council
of Ukraine’, the decisions of the National Secu-
rity and Defence Council of Ukraine, enacted by
decrees of the President of Ukraine, are binding
on the executive authorities (Law of Ukraine
On the National Security and Defence Council
of Ukraine, 1998);

2) Independence in their professional activ-
ities and decision-making (courts, prosecutors,
local self-government bodies). In accordance
with Part 1, 2 of Article 71 of the Law of Ukraine
‘On Local Self-Government in Ukraine’, ter-
ritorial communities, bodies and officials
of local self-government independently exercise
the powers granted to them. Executive authori-
ties and their officials have no right to interfere
with the lawful activities of local self-govern-
ment bodies and officials, as well as to resolve
issues referred by the Constitution of Ukraine,
by this and other laws to the powers of local
self-government bodies and officials, except
in cases of powers delegated by the councils
(Law of Ukraine on Local Self-Government
in Ukraine, 1997). Moreover, according to
Article 6 of the Law of Ukraine ‘On the Judi-
ciary and the Status of Judges’, when adminis-
tering justice, courts are independent from any
illegal influence (Law of Ukraine on the Judici-
ary and the Status of Judges, 2016);

3) Obtaining information related to the sta-
tus of economic security in cases where no special
regimes of its use or dissemination are established
(local self-government bodies, public institu-
tions). This guarantee is implemented in the pro-
visions of Section IV of the Law of Ukraine ‘On
Access to Public Information’;

4) An appropriate level of logistics for
the functioning of individual actors that make
public policy on economic security of the State,



7/2022

ADMINISTRATIVE LAW AND PROCESS

systematic remuneration of officials of such
entities and their social protection (higher state
authorities, central executive authorities, local
self-government bodies). This guarantee is
implemented in Part 1 of Article 25 of the Law
of Ukraine ‘On Central Executive Bodies”
financial and logistical support for the activ-
ities of ministries and other central executive
bodies is provided at the expense of the State
Budget of Ukraine. It should be noted that
according to Article 16 of the Law of Ukraine
‘On the Prosecutor's Office’, the prosecutor's
guarantees are the financing and organisational
support for the prosecutor's office, as well as
proper material, social and pension provision
of the prosecutor, in the manner prescribed
by law (Law of Ukraine On the Prosecutor's
Office, 2014);

5) Public examination of legal regulations,
participation in their discussion, including dur-
ing parliamentary hearings, submitting one’s
conclusions and proposals (civil society insti-
tutions). This guarantee is implemented in
the Procedure for promoting public examina-
tion of the activities of executive bodies (Res-
olution of the Cabinet of Ministers of Ukraine
On approval of the Procedure for promoting
public examination of the activities of executive
bodies, 2008);

6) The right to appeal to the Ukrainian
Parliament Commissioner for Human Rights
if the rights, freedoms and interests of the par-
ticipants in these legal relations are violated by
the actions of actors that ensure economic security
of the State (civil society institutions). This guar-
antee is implemented on the basis of the Laws
of Ukraine ‘On Citizens' Appeals’ and ‘On
the Ukrainian Parliament Commissioner for
Human Rights’;

7) The legal liability for encroachment on eco-
nomic security of the State, when one of the par-
ticipants in these legal relations by actions or
inaction causes damage to the other (higher state
authorities, central executive authorities, local
self-government bodies, civil society institutions).
For example, according to Part 1 of Article 27
of the Law of Ukraine ‘On Central Executive
Bodies’ officials of ministries and other cen-
tral executive bodies are subject to criminal,
administrative, disciplinary and civil liability
in accordance with the law, as well as liability
for violation of the requirements of the Law
of Ukraine ‘On Preventing Threats to National
Security Associated With Excessive Influence
by Persons Who Wield Significant Economic
and Political Weight in Public Life (Oligarchs)’
(Law of Ukraine On Central Bodies of Execu-
tive Power, 2011);

8) The possibility to apply to the court in case
of violation or probability of violation of their

rights, freedoms and interests in the field of eco-
nomic security of the State (higher state authori-
ties, central executive authorities, local self-goov-
ernment bodies, public institutions). According
to Part 4 of Article 71 of the Law of Ukraine
‘On Local Self-Government in Ukraine’, local
self-government bodies and officials have
the right to apply to the court to declare reg-
ulations of local executive authorities, other
local self-government bodies, enterprises,
institutions and organisations to be illegal
because they restrict the rights of territorial
communities, powers of local self-government
bodies and officials (Law of Ukraine on Local
Self-Government in Ukraine, 1997);

9) Involvement in making economic policy
of the state, preparation of strategically impor-
tant legal regulations on economic security
of the State, in particular the draft National Secu-
rity Strategy of Ukraine (higher state authorities,
central executive authorities, local self-govern-
ment bodies, public institutions). For example,
with regard to public associations, it should be
noted that the law provides for a guarantee to
participate, in the manner prescribed by law, in
the development of draft regulatory legal regu-
lations issued by state authorities, authorities
of the Autonomous Republic of Crimea, local
self-government bodies and related to the scope
of activities of a public association and impor-
tant issues of State and public life (Koshykov,
2020; Law of Ukraine On Public Associations,
2012).

4. Conclusions

To sum up, we propose to consider the guar-
antees of the rights of participants in adminis-
trative and legal relations in the field of making
public policy on economic security of the State
as a set of legal provisions that define the legal
conditions and means, the procedure for the real-
isation, protection and defence of the rights
of persons in relations with public authorities
and local self-government bodies regarding
the realisation of economic rights of citizens
and the formation and implementation of public
policy.

The features of guarantees of the rights
of participants in administrative and legal rela-
tions in the field of making public policy on eco-
nomic security of the State are: 1) the regula-
tory and legal framework; 2) special legal means;
3) the procedure and conditions for the imple-
mentation of guarantees of the rights of partic-
ipants in administrative and legal relations in
the field of making public policy on economic
security of the State, which are prescribed
at the legislative level; 4) protection in case
of violation of guarantees of the rights of par-
ticipants in administrative and legal relations
in the field of making public policy on economic
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security of the State; 5) legal and economic
instruments for the protection and defence
of the rights of participants in the relevant
relations; 6) a binding nature; 7) the purpose
of introducing the latter is a balance between
economic profit and public interest in a par-

ticular sector of the economy; 8) they are a sep-
arate element of the administrative and legal
mechanism for ensuring economic security;
9) depending on the threats to economic secu-
rity, the latter tend to protect the public interest
in a particular sector of the economy, etc.
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TAPAHTII ITPAB YYACHUKIB AIMIHICTPATUBHO-ITPABOBUX BI/THOCUH
Y COEPI PEAJIIBAII NEPSKABHOI TIOJIITUKN B TAJTY 31 BABE3IIEYEHHS
EKOHOMIYHOI BE3IIEKU IEP;KABU

AHotanis. Memoto cTaTTi € BU3HAYUTH MPABOBY TPUPOAY Ta CYTHICTh rapaHTiil MIpaB yYacHUKIB
a/IMIHICTPaTUBHO-TIPABOBUX BIHOCHH TIOAO peasisallil Aep/KaBHOI MOMTHKYM Y Taxy3i 3abe3rnedeHtst
€KOHOMIuHOI Ge3riexu fepxkasu. Pesyavmamu. Y ctarti BUSHAYEHO CYTHICTH TapaHTiil [PaB yYaCHUKIB
a/IMiHICTPaTHBHO-TIPABOBUX BiZHOCKH y cepi peasizaiii aepskaBHOI MOJITHKU y Tady3si 3abe3rnedeHtst
€KOHOMIUHOI 6e3Mekn aepskaBu. Y MOCTiUKEHHI MPoaHaTi30BaHO TaKi MOHSATTS SIK: «TapaHTis», <I0pHU-
muHi TapanTiis. HaBeneno kiacudikaiiiio it BU3HAYeHO CYTHICTb KOKHOI i3 TapaHTil 1IpaB yYaCHUKIB
a/IMiHICTPaTHBHO-TIPABOBUX BiZHOCKH y cepi peasizaiiii aepskaBHOI MOJITHKU y Tady3i 3abe3nedeHtst
€KOHOMIYHOI Oe3IeKy JepKaBy. 3ayBakeHo, 1[0 O3HAKAMM TapaHTiil IpaB yYaCHUKIB aJMiHICTPaTUBHO-
[PaBOBUX BiIHOCKH y chepi peasizalil aepsKaBHOI HOJITUKY Y Tasly3i 3abe31edeHH st eKOHOMIYHOI Ge3IeKu
JIEPIKaBU € HOPMATUBHO-IIPABOBE 3aKPIILJIEHHS; MAIOTh CIIEI[iajibHi IOPUANYHI 3aco0u; 3aKpirieHuii Ha
3aKOHO/IaBYOMY PiBHI MOPSIOK 1 yMOBU peasiisallii rapanTiii mpaB y4acHUKIB aJiMiHiCTPaTUBHO-IPABOBUX
BiIHOCHH y cepi peastizallii iepKaBHOI OITUKY Y Tasy3i 3abe31edeHHs EKOHOMIUHOT Ge3MeKH 1epKaBy;
3a0e3MeueH s 3aXUCTOM Y Pa3i MOPYIIEHHsI rapaHTiil PaB YYaCHUKIB aiMiHICTPATUBHO-TIPABOBHX Bijl-
HOCHH y cdepi peastisailii gepKaBHOI OJITHKY y raaysi 3a0e3ledeHHs eKOHOMIYHOI Ge3MeKy aepiKaBu.
Bucnoexu. 3pobJieHO BUCHOBOK, 10 O3HAKAMHU TapaHTIHl 1IPaB YYaCHUKIB aMiHICTPATHBHO-IPABOBUX
BigHOCHH y cdepi peasizaliii JepKaBHOI MOJTITUKH Y Tanysi 3a0e3medeH s eKOHOMIYHOT Ge3leKn Jepska-
BY € 1) 3aKpilIEHHS Y HOPMATUBHO-TIPABOBKX aKTax; 2) HAsBHICTD CIENiaIbHUX IOPUANYHUX 3aC00iB;
3) 3aKOHOZIABYA pErJIAMEHTAllisl TOPS/IKY i YMOB peaJiizallii rapaHTiil IpaB yYacHUKIB aJIMiHiCTPATUBHO-
MPaBOBKX BIIHOCKH y cdepi peasizallii aepkaBHOI MOJITHKY y Taly3i 3a0e3nedeH s eKOHOMIUHOI 6e3-
TIeKH JiepsKaBH; 4) 3aXHCT Y pasi MOPYIIeHHS TapaHTIH MPaB yYaCHNUKIB aIMiHiCTPATUBHO-TIPABOBUX Bifl-
HOCUH y cdepi peasisailii jepkaBHOI MOJITUKY Y Tany3i 3a0e31e4eHHsT eKOHOMIYHOI Ge3IeKH 1epKaBy;
5) MicTATH IPaBOBI Ta €KOHOMIUHI IHCTPYMEHTH OXOPOHH Ta 3aXKCTY MPaB YYaCHUKIB Bi/IIOBIAHUX Bi/-
HOCHH; 6) MaroTh 3araibHOO0OB I3KOBHUIT XapakTep; 7) METOI 3allPOBA/KEHHS OCTAHHIX € OalaHc Mixk
€KOHOMIYHUM HPUOYTKOM Ta yOIiUHIM IHTEPECOM B MeBHiit cepi eKOHOMIKH; 8) € OKPEMUM eJIEMEHTOM
a/IMiHICTPaTHBHO-TIPABOBOrO MeXaHi3My 3abe3edeHHst eKOHOMIYHOT 6e3rexi; 9) B 3aIeKHOCTI Bijl 3arpo3
€KOHOMIYHIl Ge3Melli 0OCTaHHi MaloTh TEH/EHITIO /10 3aXMCTy caMe MyOIiuHoTo iHTepecy B Till um immmiit
cepi eKOHOMIKH TOTIO.
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GENERAL PRINCIPLES OF STATE REGISTRATION
OF INDIVIDUAL ENTREPRENEURS AS AN OBJECT
OF THE ADMINISTRATIVE PROCEDURE
REGULATORY MECHANISM

Abstract. Purpose. The purpose of the article is to determine general principles of state registration
of individual entrepreneurs as an object of the administrative procedure regulatory mechanism. Results.
It can be emphasised that state registration of business entities is an important element of administrative-
legal regulatory mechanism for entrepreneurial activity, which combines interdependent features of legal
method, legal form and administrative procedure. As a legal method of public administration, state
registration of business entities is the recognition by the state of the fact of the initiation of a business
entity, termination of its activities or change of legal status with the simultaneous written recording
of such fact in the Unified State Register. In this regard, state registration is based on a certain restriction
of the freedom of enjoying the right to entrepreneurial activity by citizens and their associations through
its application within the framework of the administrative procedure established by law. State registrars
as public administrators, performing preliminary control at the stage of formation of business entities
and ongoing one in the process of their functioning, objectively contribute to greater transparency
of the internal market of Ukraine. Conclusions. Specific features of administrative procedures for state
registration of individual entrepreneurs can be identified, as follows: a) They are applied in the public
regulatory mechanism for the economy; b) They regulate law application activities of the state registrar
as a public administrator; ¢) They have, as a rule, a non-jurisdictional character; d) They result in
an administrative act, that is, a corresponding entry in the Unified State Register of Legal Entities,
Individual Entrepreneurs and Public Associations.

It is proposed that administrative procedures for state registration of individual entrepreneurs should
be understood as the procedure, established by law, for considering by the state registrar as a public
administrator of an individual administrative case related to the certification of the fact of acquisition or
deprivation of the status of an entrepreneur by a natural person, based on the results of the consideration
thereof an administrative act is adopted in the form of a corresponding entry in the Unified State Register.

Key words: legal relations, legal status, actors, legal regulatory mechanism, legal influence.

1. Introduction of legal institutions, which require the system-

The transformation processes in all sectors
of public life of our country over the past thirty
years have been inextricably linked to making
an enabling environment for the realisation
and protection of the rights, freedoms and legit-
imate interests of natural persons and legal
entities, contributing to the rapid development
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atic legal regulatory mechanism and clearly
defined implementation through the regulated
activities of public administrators.

The institution of state registration
of business entities has passed a long way
of its formation and transformation, due not
only to the rapid development of entrepre-
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neurship, which has become the driving force
of the domestic economy, but also to the Euro-
pean integration choice of Ukraine, which
resulted in a large-scale adaptation of national
legislation to EU law.

An effective mechanism for economic
relations, from the perspective of legislative
and managerial support for the implementa-
tion of the state-guaranteed right to entrepre-
neurial activity provided for by the Constitu-
tion of Ukraine, requires to clearly understand
the peculiarities of the object of state power,
and therefore to reveal the content of the con-
cept of ‘state registration’ is of importance for
the analysis of the state of the art of the admin-
istrative and legal regulatory mechanism in this
field.

2. State registration of business entities

In the legal doctrine, the concept of ‘reg-
istration’ is not characterised by stable views,
however, when defining this concept, scien-
tists usually identify the official recognition
of the legality of certain facts, the rise or ter-
mination of rights and obligations, the consol-
idation of the legal status of a natural or legal
person as its main feature, applying along with
the term ‘registration’ the concepts of ‘registra-
tion proceedings’, ‘registration procedure’.

For example, Yu.M. Kozlov, D.M. Ovsianko,
L.L. Popov define state registration as an act
of official recognition of the legality of relevant
actions and legal regulations, the task of which
in most cases is entrusted to the bodies of justice
and internal affairs (Kozlov, Ovsianko, Popov,
2004), PI. Kononov considers it as a activity
of competent administrative (registration)
bodies, regulated by administrative and pro-
cedural provisions, on recognition and confir-
mation by the state of the legal status, certain
property or non-property rights and obligations
of natural persons and legal entities, their rise,
change or termination, the facts of these per-
sons’ ownership of certain types of property
(items) and the possibility of their intended
use, the legality of actions and decisions taken
by these persons, other legal facts (Kononov,
2001), while M.Yu. Tikhomirov argues that it
is a legal act of recognition and confirmation
by an authorised entity of facts, events or phe-
nomena subject to accounting and registration,
which give the object of registration legality,
make it legally significant (Tikhomirova, Tik-
homirov, 2006).

According to D.M. Bakhrakh, the essence
ofregistrationistoverifythelegality offacts, their
official recognition and subsequent account-
ing (Bakhrakh, 2000). In A. 1. Riabko’s opin-
ion, registration is a controlling legal means to
register a controlled entity that has fulfilled all
the requirements of the law regarding the per-

formance of actions, management of documents,
payment of duties, while the registrar has no
right to refuse it. Registration, that is, enter-
ing special lists, registers, cadastres of various
facts of legal significance, material objects, real
estate, legal acts, enterprises, is carried out for
the purpose of accounting (Riabko, 1999).

With regard to state registration of business
entities, scientists also focus on the official rec-
ognition and certification by the state of a fact
related to a certain business entity. For exam-
ple, T. O. Kolomoiets and N. V. Halitsyna define
LLC state registration as the procedure estab-
lished by law for legalisation, change of legal
status or termination of a company by adopt-
ing an administrative act by the registration
authority (public administrator), on the basis
of which the relevant entry is made in the Uni-
fied State Register (Kolomoiets, Halitsyna,
2010). I.M. Hrushchynskyi defines the registra-
tion procedure ‘... as a procedure, stipulated by
law, performed by state registration authority in
order to record legal facts..” (Hrushchynskyi,
Kravchuk, Pohranychnyi, 2000). Similarly,
S.V. Lykhachov defines the procedure of regis-
tration of business entities as a procedure pro-
vided by law for actions performed by state
registration authority, as a record of legal facts
that reflect the start, change or termination
of the status of a business entity (Lykhachov,
2001). However, L. P. Kotiash is convinced that
state registration of legal entities as an object
of the administrative and legal regulatory mech-
anism for registration of legal entities is a public
welfare, which allows citizens to receive goods
and services from ‘eternal’ persons for a long
time, which do not cease with the death of a nat-
ural person, as well as the performance by spe-
cial public administrators of legally significant
administrative actions in the field of legalisa-
tion or termination of a legal entity, changes in
the information contained in the Unified State
Register of Legal Entities, as well as other reg-
istration actions provided for by law in order
to exercise various entrepreneurial, political,
professional, sports and other rights to provide
useful benefits to society (Kotiash, 2017).

The Law of Ukraine ‘On State Registration
of Legal Entities, Individual Entrepreneurs
and Public Associations’ in the very definition
of state registration focuses on the content
of certain registration procedures, stating: ‘state
registration of legal entities, public associations
that do not have the status of a legal entity,
and individual entrepreneurs is an official rec-
ognition by the state of the fact of formation
or termination of a legal entity, a public asso-
ciation that does not have the status of a legal
entity, certification of the fact of the relevant
status of a public association, trade union,
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its organisation or association, political
party, employers’ organisation, associations
of employers’ organisations and their sym-
bols, certification of the fact of acquisition or
deprivation of the status of an entrepreneur
by a natural person, changes in the informa-
tion contained in the Unified State Register
of Legal Entities, Individual Entrepreneurs
and Public Associations, about a legal entity
and an individual entrepreneur, as well as other
registration actions provided for by this Law’
(Law of Ukraine On State Registration of Legal
Entities, Individual Entrepreneurs and Public
Associations, 2003), but also at the legislative
level regarding state registration the emphasis
is on an official recognition by the state through
certification of a certain fact.

Therefore, it can be emphasised that state
registration of business entities is an impor-
tant element of administrative-legal regulatory
mechanism for entrepreneurial activity, which
combines interdependent features of legal
method, legal form and administrative proce-
dure. As alegal method of public administration,
state registration of business entities is the rec-
ognition by the state of the fact of the initiation
of a business entity, termination of its activities
or change of legal status with the simultaneous
written recording of such fact in the Unified
State Register. In this regard, state registration
is based on a certain restriction of the freedom
of enjoying the right to entrepreneurial activity
by citizens and their associations through its
application within the framework of the admin-
istrative procedure established by law. As a legal
form, state registration of business entities is
manifested in an administrative act of the reg-
istration authority, by which the relevant entry
about a natural or legal person is made in
the State Register. As an administrative pro-
cedure, state registration of business entities
is the procedure, established by law, of succes-
sive actions by public administrators and nat-
ural persons aimed at recognition by the state
of the fact of the initiation of a business entity,
termination of its activities or change of legal
status with the simultaneous written recording
of such fact in the Unified State Register (Kolo-
moiets, Halitsyna, 2010).

3. Features of state registration

The next issue to be resolved is the question
of the sectoral affiliation of the institution of state
registration of business entities, since, according
to M.P. Hurkovskyi, the implementation of state
registration is intended to ensure the public inter-
est and involves balancing public and private
interests in a certain way (Hurkovskyi, 2012).
We advocate those scholars who refer state reg-
istration to the institutions of administrative law
and argue our position as follows.
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First, the category of ‘public interest’ is
the criterion for dividing legal sciences into
public and private. Moreover, interests as
a legal category can correlate the legal reg-
ulatory mechanism, be a factor in the start,
change, termination of legal relations, change
of the legal status of their parties. It is inter-
ests that program legal regulatory mechanism
and find (select) the necessary effective legal
means (Malko, Subochev, 2004). The essence
of the understanding of the public interest,
according to L.O. Zolotukhina, should be
covered by establishing the range of existing
objective needs, meeting which should be
ensured by public power means (Zolotukhina,
2019).

We advocate E.V. Petrov’s perspective that
economic activity is one of those spheres in
which the public interest is manifested, called
to life by the economic needs of the whole
society. In other words, in the legal system
of the state there arise and develop provisions
aimed at ensuring the realisation of the said
public interest. Their main developer, as well
as the applicant, is the state represented by
the relevant public institutions. Therefore,
these interests lay the foundation for the imple-
mentation of the economic function by the state
(Petrov, 2012). What is more, by state regis-
tration of business entities, the state primarily
realises the public interest, which is to purify
the economic sphere from fictitious entrepre-
neurs, since, according to criminologists, more
than 50% of business entities in Ukraine are
created for the purpose of ‘optimisation’ of tax-
ation. State registrars as public administrators,
performing preliminary control at the stage
of formation of business entities and ongo-
ing one in the process of their functioning,
objectively contribute to greater transparency
of the internal market of Ukraine.

Secondly, state registration has the follow-
ing features:

1) it is a system of public-legal relations,
the content of which is to regulate public rela-
tions in those areas where strict compliance
with the requirements of certain legal conduct is
necessary. Deviation from the registration pro-
cedure leads not only to individual offenses, but
also entails negative managerial consequences;

2) the implementation of state registration
has its own principles of organisation of man-
agerial influence, which include: limitation
of state interference in the activities of social
institutions, interest of citizens in fulfilling
the administrative conditions of state registra-
tion, coordination of the state and citizens in
the implementation of management programs,
specialisation of managerial influence, profes-
sional competence;
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3) state registration is a form of control over
the actual compliance with mandatory condi-
tions related to the activities of parties to regis-
tration legal relations (Alekseev, 1989);

4) it is a special administrative and legal
procedure, which is expressed in a set of legal
means that characterise the special interaction
between permits, prohibitions, positive obliga-
tions that create a certain direction of legal reg-
ulatory mechanism (Alekseev, 1989). Registra-
tion in this case is associated with obtaining by
the actor of certain rights or legal status, with-
out which further legally significant actions are
impossible;

5) the provisions regulating the registration
procedure cover homogeneous, closely related
relations within the same field, that is, they con-
stitute an independent legal institution, which
by criteria, target and methods are admin-
istrative and legal; imperative prescriptions
and prohibitions for registration legal relations
are established not in private manner and not
for the sake of ensuring the interests of the per-
son to whom the legal provision is addressed,
but for the sake of someone else’s interest, that
is, for a public purpose (Gorsheney, 1972);

6) these substantive features are dialecti-
cally united with their legal form, that is, a cer-
tificate (extract) of state registration, which
is a legal document of a public administration
body confirming the relevant rights or legal sta-
tus of citizens and legal entities (Dobrov, 2005).

Thirdly, the procedural form, the concept
of ‘state registration’ and ‘registration pro-
cedures’ correlate as content and form. State
registration should be understood as account-
ing, recording of certain facts, giving them
legitimacy, legal significance; and registration
procedures are the procedure established by
law for the implementation of such actions by
the authorised bodies.

Registration procedures, including proce-
dures for state registration of individual entre-
preneurs, are a specific type of administrative
procedures, as they have all the general fea-
tures of administrative procedures, namely 1)
application in the public sphere; 2) regulated
order of law enforcement activities; 3) coverage
of positive managerial activities; 4) establish-
ment of a certain procedure for the implementa-
tion of certain actions, since the task of adminis-
trative procedures is to streamline the activities

of authorised bodies and all stakeholders, result-
ing in increased efficiency and quality of public
administration in general; 5) specific parties
(one of the parties is always a public adminis-
trator, endowed with state powers); 6) con-
solidation in administrative and procedural
provisions, which, in turn, regulate the appli-
cation of substantive provisions of administra-
tive and other branches of law, and at the same
time regulate the activities of authorised bodies
and officials (Halitsyna, 2010).

We support V. M. Bevzenko’s perspective
that administrative procedures are: a) an exter-
nal manifestation of the exercise of public
administrator’s powers granted to these enti-
ties to ensure (facilitate) the exercise of rights,
freedoms, interests of individuals, fulfilment
of subjective duties and tasks of the state;
b) a manifestation of organisational, admin-
istrative and executive activities of public
authorities, local self-government bodies, their
officials and officers; ¢) an institution of admin-
istrative law, inseparable from it and objectively
interconnected with it, which is characterised
by stages and the presence of special proceed-
ings (Kolomoiets, Halitsyna, 2010).

4. Conclusions

On the basis of general features of adminis-
trative procedures, specific features of admin-
istrative procedures for state registration
of individual entrepreneurs can be identified, as
follows: a) They are applied in the public regu-
latory mechanism for the economy; b) They reg-
ulate law application activities of the state reg-
istrar as a public administrator; ¢) They have,
as arule, a non-jurisdictional character; d) They
result in an administrative act, that is, a corre-
sponding entry in the Unified State Register
of Legal Entities, Individual Entrepreneurs
and Public Associations.

We propose that administrative procedures
for state registration of individual entrepre-
neurs be understood as the procedure, estab-
lished by law, for considering by the state
registrar as a public administrator of an indi-
vidual administrative case related to the certi-
fication of the fact of acquisition or deprivation
of the status of an entrepreneur by a natural
person, based on the results of the considera-
tion thereof an administrative act is adopted in
the form of a corresponding entry in the Unified
State Register.
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3ATAJIbHI 3ACAJIN JIEP;KABHOI PEECTPAIII ®I3SUYHUX OCIB -
MIAIPUEMIIB AK Ob’€RT AAMIHICTPATUBHO-ITPOLIEAYPHOTO
PEI'YJIIOBAHHA

Anoraris. Memoro ctaTTi € BUSHaUCHHST 3aTaJbHUX 3aCali AePKaBHOI peecTpallii GismyHux ocib —
TATTPUEMITIB sIK 00’ €KT aIMiHiCTPATHBHO-TIPOTIEYPHOTO pery.moBants. Hazoomeno, wo nep;xaBHa pee-
cTparis cy6'eKTiB rocogapioBaHis € BasKIMBUM €J€MEHTOM aZMiHICTPATUBHO-TIPABOBOTO PETYIIOBAHHS
M AMPUEMHUIIBKOI MiSTTLHOCTI, 10 TIOEAHYE ¥ c0o6i B3aEMO3aIekKHi 03HAKK MTPABOBOTO METO/LY, PaBOBOI
dopmu i anMmiHicTpaTUBHOI poueaypu. K npaBoBUil MeTOM AisIbHOCTI yGItiuHOI agMiHicTpaii aep-
’KaBHa PeecTpallist Cyd'€KTiB MiAIPUEMHUIILKOT [isIIBHOCTI MOJISTAE Y BUSHAHHI JIEP5KaBOIO (DAKTy BUHUK-
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HEHHs cy0’€KTa TANPUEMHHUIIBKOL AiSTIbHOCTI, TIPUIIMHEHHS HOTO AistIbHOCTI a60 3MiHM MTPaBOBOTO CTa-
TYCY 3 OZIHOYACHOIO MICHMOBOIO (hiKcalli€io Takoro ¢hakTy y €anHoMy Iep:KaBHOMY peecTpi. ¥ 3B'3Ky
3 UM JIep/KaBHa PEECTpallis 3aCHOBaHA Ha MEBHOMY OOMeKeHHI cBOOOAN peasisallii rpoMaIstHaMK Ta ixX
00’€IHAHHSIMU TIPaBa HA TMi[IIPHEMHUIIBKY JsUIbHICTD 3a JI0IIOMOTOI0 HOTO 3aCTOCYBAHHSI B PAMKAaX BCTa-
HOBJIEHOT 3aKOHOM aJIMiHICTPATUBHOI IPOIEAYPH. 3'COBAHO, IO JAEPKABHI PEECTPATOpU K Cy0'€KTH
1y 6JIiYHOI aMiHiCTpallil, 37ifICHIOIYY MOTIePe/IHIN KOHTPOJIb HA CTaJlii CTBOPEHHSI Cy0'€KTIB rOCIOAAPIO-
BaHHsI Ta MOTOYHUI — B MpOIIeci iX (YHKI[OHYBaHHS, 00’€KTHBHO CIPUSAIOTH OLIBIIINA MPO30POCTi BHY-
TPIMIHBOTO PUHKY YKpaiau. Bucnosexu. CrierndivanmMy o3HakaMn afMiHICTPaTUBHUX TIPOIIEAYP Y ce-
pi nepskaBHOI peectpallii (hisMUHUX OCIO-MIANPUEMILB € TaKi: a) 3aCTOCOBYIOThCS y cepi mybaiuHOro
PeryJIoBaHHsI eKOHOMIKH; 6) PETYJIOI0Th MPABO3aCTOCYBATbHY [isUIbHICTD JEPKABHOIO PEECTPATOPA SIK
cy6’ekra myGIiYHOTO AIMIHICTPYBAHHST; B) MAIOTh, SIK [PABUJIO, HEIOPUCANKIIHHII XapakTep; T) pe3yJib-
TATOM € a[IMiHICTPAaTUBHUI aKT — BiANOBIAHUIT 3a11UC Y EAMHOMY JIePKABHOMY PEECTPI OPUANYHUX OCI0,
(hisnyHUX OCI6-MANPUEMIIIB i TPOMaICHKUX (GOPMyBaHb. 3amPOIOHOBAHO, I/l aMiHICTPaTUBHUMH MTPO-
nenypamu y cdepi aepskaBroi peectparil hisndHIX 0CiO-MIATPUEMITIB PO3YMITH HOPMATHBHO 3aKpiIle-
HUIT OPSIIOK BUPIIIEHHS! IEPKABHIM PEECTPATOPOM sIK Cy0'€KTOM MyOJIiYHOr0 ajiMiHiCTPyBaHHS 1H/IU-
BilyaJbHOI a[MiHICTPATHBHOI CIIPaBH, TOB’sI3aHOI i3 3acBimUeHHsM (akTy HaOyTTsT abo M036aBIIEHHS
cTaTycy mianpueMi GisuuHow 00600, 3a Pe3yabraTaMi PO3IVISILY AKOI IPUIMAECThCS aIMiHICTPaTHB-
HUIi aKT Y BUTJIS/I BiINOBIIHOTO 3amucy 10 €MHOTO AEPKaBHOTO PEECTPY.

KiouoBi cioBa: 1paBoBiHOCHHY, MPABOBUIT CTATyC, CyD'€KTH, TIPABOBE PETYJIIOBAHHS, IIPABOBHI
BILJIUB.
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THEORETICAL AND LEGAL INTERPRETATION

OF THE COMPETENCE AND FULL POWERS OF LAW
ENFORCEMENT BODIES AS PUBLIC POLICY
MAKERS IN THE FIELD OF NATIONAL SECURITY
AND DEFENCE

Abstract. Purpose. The purpose of the article is to reveal the correlation between the categories
of ‘full powers’ and ‘competence’ through the prism of law enforcement bodies as public policy-makers
in the field of national security and defence. Results. It is established that discussions on the categories
of ‘full powers’ and ‘competence’ in legal science are mostly polemical. Their legal definition will help to
put an end to this issue. It is proved that obtaining of the right to do something (full powers), which is
provided by law, implies obtaining of the appropriate status. That is, if you get the opportunity to purchase
something — you are a buyer, and if you get the right to drive a motor vehicle — you are a driver. This in
turn imposes on such a person both rights and duties. Regarding the theoretical and legal understanding
of the competence and full powers of law enforcement bodies as public policy-makers in the field of national
security and defence, the following is summarised: 1) the competence of law enforcement bodies as public
policy-makers in the field of national security and defence should be understood as the area of exercising
full powers of law enforcement bodies and a set of those unique features of their administrative activity that
enable to distinguish it from related types and areas of application; 2) the full powers of law enforcement
bodies as public policy-makers in the field of national security and defence are a set of mandatory actions,
enshrined in legal regulations, the performance of which is determined as necessary to achieve the goals
of the functioning of such bodies and their performance of tasks and functions related to the protection
and defence of national interests. Conclusions. 1t is determined that the correlation between these
categories is conditionally proportional. It is impossible to consider competence separately from full
powers, as well as full powers from competence. Although from the theoretical and legal discourse
perspective, the full powers of law enforcement bodies as public policy-makers in the field of national
security and defence are part of their competence.

Key words: public policy, competence, national security, national defence, full powers, law enforcement
bodies.

1. Introduction

As it is known, a special role in predicting,
detecting, identifying and countering threats
to national security and defence is played by
the public policy-makers in this field. Their
capabilities, full powers and activities should
ensure the effectiveness of the State's security
function (Yarovyi, 2019). The leading actors
are law enforcement bodies. Therefore, compe-
tence and full powers are an important element
of their administrative and legal status.

It should be emphasised that the study
of their competence and full powers is required,
because only in this way it is possible to reveal

68

the content of the authorised actor’s perfor-
mance, real functions, and as a result, to make
reasonable recommendations and proposals
regarding the administrative and legal status
of the body, changes and amendments to the cur-
rent legislation (Zamryha, 2019, p. 268). How-
ever, the basic point is that the scientific doctrine
and legal regulations of Ukraine do not have
clarity in the issues of conceptual and substan-
tive understanding of the competence and full
powers of authorised actors in general and law
enforcement bodies in particular.

The topic under study is a common sub-
ject matter of scientific research by domestic
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scientists, but only in a general aspect. In par-
ticular, scientists, such as I. Borshchevskyi,
M. Holovan, D. Holosnichenko, I. Holos-
nichenko, O. Hryn, A. Zamryha, N. Kushlakova,
S. Leiko, O. Ponomarev, M. Potip, O. Rieznik,
R. Sydorkina, S. Shoptenko, T. Yarovyi, laid
the foundation for the theoretical and legal
understanding of the competence and full
powers of law enforcement bodies as public
policy-makers in the field of national security
and defence. However, it has not been studied
directly in the given context.

The purpose of the article is to establish
the correlation between the categories of ‘full
powers’ and ‘competence’ through the prism
of law enforcement bodies as public policy-mak-
ers in the field of national security and defence.

2. Theoretical and legal interpretation
of the competence of law enforcement bodies

As noted above, today there is no unani-
mous interpretation among scholars regarding
the correlation of these categories. Some schol-
ars believe that the term ‘full powers’ is broader
than the category ‘competence’. For example,
the authors of the International Police Academy
have determined that legislative full powers in
a broad sense are rights and duties in any form
(oral, written, direct, indirect) of bodies to exer-
cise power on their own behalf (on the territory
entrusted to them in a certain period of time, in
relation to a circle of persons, within the subject
matter of the legal and regulatory mechanism),
using persuasion, coercion and encouragement
as the main means of streamlining objectively
existing administrative relations (Rymarenko,
Kondratiev, Moiseiev, Tatsii, Shemshuchenko,
2006, p. 266; Potip, 2012, p. 32). On the con-
trary, other authors believe that full powers are
a structural element of competence, considering
competence as a legal characteristic by which
the position of a particular body in the politi-
cal and legal space is accurately fixed. Its con-
stituent elements enable to determine the legal
position of a particular body as a party to power
relations as clearly as possible (Borshchevskyi,
Hryn, 2020, p. 56).

Therefore, for a more accurate understand-
ing of these categories, the explanatory diction-
ary of the modern Ukrainian language should
be referred. Thus, it interprets the term ‘com-
petence’ as: 1) good knowledge of something;
2) the range of full powers of any organisation,
institution or person (Bilodid, 1970).

To be precise, the term ‘competence’ comes
from the Latin ‘corpeienria’ (conduct, ability,
belonging to law), that is the range of full pow-
ers granted by law, statute or other act to a par-
ticular body or official; knowledge and experi-
ence in a particular field (Prohorov, 1984, p. 613;
Holovan, 2008, p. 24). From a managerial per-

spective, competence determines the position
of a particular body in their system, and also
acts as a method of regulating the relationship
between these bodies (Lazarev, 2017; Kushlak-
ova, Sydorkina, 2018).

Relying on the review of scientific literature,
we present the main approaches to the interpre-
tation of the concept of ‘competence’. For exam-
ple, scientists understand it as: a set of interde-
pendent qualities of a personality (knowledge,
skills, abilities, ways of activity), which are
set to a certain range of issues and processes
and necessary for high-quality, productive
activity in relation to them (O.V. Kuchai);
integrative concept that contains the following
aspects: readiness for target calling; readiness
for evaluation, readiness for action, readiness for
reflection (O.I. Pometun); objective category,
socially recognised level of knowledge, skills
and abilities, attitudes, etc. in a certain sector
of human activity as an abstract carrier (based
on discussions organised within the UNDP pro-
ject ‘Education Policy and Peer Education’);
some alienated, predetermined requirement for
the training of a person (properties or qualities,
potential abilities of a person), predetermined
requirement for knowledge and experience in
a certain field (M.S. Holovan) (Leiko, 2013, pp.
131-132).

Legal encyclopaedias interpret competence
as: 1) a set of legally established full powers,
rights and duties of a particular state body (local
self-government body) or official (Rymarenko,
Kondratiev, Moiseiev, Tatsii, Shemshuchenko,
2006); 2) a set of rights and duties established
in an official — legal or non-legal — form, i.e.
the full powers of any agency or official, which
determine the ability of this body or official to
make binding decisions, organise and control
their implementation, and take responsibility
measures if necessary (Shemshuchenko, 2001).
That is, in the first interpretation, full powers
are not identified with rights and duties while
in the second, they are.

In the above interpretations of competence,
their common basis is their content: knowledge
that a person should have; the range of issues in
which a person should be aware; the experience
necessary for the successful performance of work
in accordance with the established rights, laws,
statutes. Knowledge, a range of issues, and expe-
rience are presented as generalised concepts
that do not relate to a specific person, which
are not his/her personal characteristics. The
above interpretations clearly reflect the cogni-
tive (knowledge) and regulatory (full powers,
law, statute) aspects of this concept (Holovan,
2008, p. 24).

With regard to the definition of competence
in administrative law, S. Shoptenko underlines
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an example that in addition to the classical
approach, there is also a restrictive approach,
in which the content of competence is reduced
exclusively to the totality of full powers,
and an expanding approach, which includes
in the structure of competence, in addition to
the subject matters of authority and full pow-
ers, tasks, functions, methods of activity, etc.
(Shoptenko, 2017). In turn, O. Ponomarov,
studying the administrative and legal status
of the tax police, adds that its competence con-
sists of basic and additional elements. The main
elements determine the content of competence,
and additional elements reflect its distinctive
features (Ponomarov, 2015).

Accordingly, competence is defined by a cer-
tain organisation, institution, State as a pre-
determined requirement for knowledge, skills,
abilities that a person should possess for suc-
cessful performance within the sphere where
this activity will be performed. Therefore,
competence should be understood as a certain
sphere, a range of activities, a predetermined
system of issues that a person should be well
aware of, i.e. have a certain set of knowledge,
skills and attitude to them (Leiko, 2013, p. 133).

In our case, this is the area of exercising
full powers of law enforcement bodies and a set
of those unique features of their administra-
tive activity that enable to distinguish it from
related types and areas of application.

3. Theoretical and legal interpretation
of the full powers of law enforcement bodies

The term ‘full powers’ should be further
analysed. For example, in the above-mentioned
dictionary ‘full powers’ are defined as: ‘the right
granted to someone to do something’ (Bilodid,
1970). Such a right, its scope shall be defined
by law. And we do not agree with the criti-
cism of O. Rieznik (2018) that the granted
right does not include duties, this is not true.
After all, ‘right’ and ‘rights’ are different cate-
gories. Obtaining of the right to do something
(full powers), which is provided by law, implies
obtaining of the appropriate status. That is,
if you get the opportunity to purchase some-
thing — you are a buyer, and if you get the right
to drive a vehicle — you are a driver. This in turn
imposes on such a person both rights and duties.
A similar perspective is in the Great Encyclo-
paedic Dictionary of Law edited by Yu. Shem-
shuchenko that interprets ‘full powers’ as a set
of rights and duties of state bodies and public
organisations, as well as officials and other per-
sons assigned to them in the manner established
by law for the implementation of their functions
(Shemshuchenko, 2001). Therefore, D. Holos-
nichenko and I. Holosnichenko define ‘full
powers’ through the system of rights and duties
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acquired in a legitimate way by the State, local
self-government, state bodies and local self-gov-
ernment bodies, their officials, other parties to
legal relations in order to ensure the opportu-
nities, needs and interests of a person and citi-
zen, individual social groups and entire society
(Holosnichenko, Holosnichenko, 2011, p. 153).
Therefore, if the full powers are a set of rights
and duties and additionally responsibilities,
the competence includes the sphere (subject
matter) of authority. Accordingly, the type
of activity is important for both competence
and full powers.

It should be added that the legitimate defi-
nition of ‘full powers’ is as follows: 1) a docu-
ment issued by a competent authority of a State
(Vienna Convention on the Law of Treaties,
1969); 2) these are the rights and duties assigned
to the executive body, including the duty to
bear responsibility for the effects of the exer-
cise of full powers — the so-called ‘jurisdic-
tional’ duties (Decree 810/98 of the President
of Ukraine of July 22, 1998 ‘On measures to
implement the Concept of Administrative
Reform in Ukraine’).

Thus, competence is the scope of full powers
that are assigned to a body (official) in accord-
ance with the tasks and functions assigned to it,
and full powers are the rights and duties assigned
to a body (official), as well as responsibility
for the effects of decisions taken (Draft Law
of Ukraine On Delegated Full powers, 2008).

4. Conclusions

The conducted research allows us to state
that discussions on the categories of ‘full pow-
ers’ and ‘competence’ in legal science are mostly
polemical. Their legal definition will help to put
an end to this issue.

As for the theoretical and legal understand-
ing of the competence and full powers of law
enforcement bodies as public policy-makers in
the field of national security and defence, we can
sum up the following:

1) the competence of law enforcement
bodies as public policy-makers in the field
of national security and defence should be
understood as the area of exercising full pow-
ers of law enforcement bodies and a set of those
unique features of their administrative activity
that enable to distinguish it from related types
and areas of application;

2) the full powers of law enforcement bodies
as public policy-makers in the field of national
security and defence are a set of mandatory
actions, enshrined in legal regulations, the per-
formance of which is determined as necessary to
achieve the goals of the functioning of such bod-
ies and their performance of tasks and functions
related to the protection and defence of national
interests.
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The correlation between these categories is  from the theoretical and legal discourse perspec-
conditionally proportional. It is impossible to tive, the full powers of law enforcement bodies as
consider competence separately from full powers,  public policy-makers in the field of national secu-
as well as full powers from competence. Although  rity and defence are part of their competence.
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TEOPETUKO-IIPABOBE PO3YMIHHS KOMIIETEHIIIi TA IOBHOBAKEHD
IIPABOOXOPOHHUX OPTAHIB 4K CYE’EKTIB ®OPMYBAHHS

TA PEAJII3AII IEP;KABHOI OJIITUKHU

Y COEPI HAIIIOHAJIbHOI BE3IIEKU 1 OBOPOHU

Anorauisg. Mema. MeTo1o CTaTTi € PO3KPUTTS CIIBBIZIHONIEHHS Mi>K KaTerOPisIMU «ITOBHOBaKEHHST»
Ta «KOMIETEHIIisI» Yepe3 TPU3MY AisIbHOCTI IPaBOOXOPOHHKX OPraHiB K cy6’eKTiB (hopMyBaHHs Ta pea-
nizanii gepxaBHOl MoMiTHKY y cdepi HamioHaabHOI Gesneku i oboporu. Pesyavmamu. BussieHo, mo
JIMCKYCIT 010 KaTeropiii «II0OBHOBAKEHHS» Ta «KOMIIETEHIIis» B IOPUAMYHIN Haylli MalOTh 31€61IbIIOTO
nosemiunmii xapakrep. [loctaBuTu kpanky y 11boMy MUTAHHI OTIOMOKe JieTaIbHe BU3HAUEHHST iXHiX ledi-
HiIiit. 3's1cOBaHO, 110 OTPUMATH TPABO HA 3T HCHEHHS Y0r0Ch (TIOBHOBAKEHHST ), IO TIepedaueHO HOPMOIO,
BKJIIOYAE B cebe i OTpUMAHHS BimoBizHoro crarycy. To6To, SIKIIO TH OTPUMYELT MOKJIUBICTD IIPUIOAHHS
4oro-HeOY/Ib — TO TU MOKYIIElb, a SIKIO OTPMMAB TIPABO KEPYBaTH aBTOTPAHCIOPTOM — TO T Bojiil. Ile,
B CBOIO Yepry, HAKJIAJA€ Ha TaKy 0co0y SIK paBa, Tak i 0008’13k 110710 TEOPETHKO-TTPABOBOTO PO3YMiHHSI
KOMIIETEHIIi] Ta MOBHOBAKEHb IIPAaBOOXOPOHHUX OPTaHiB K cy6’eKTiB (hopMyBaHHA Ta pearisallii gepKas-
HOT TIOJTITHKM Y cepi HarfioHaabHOl 6e3nekn i 060pOHH y3araJbHeHO HacTymHe: 1) i KOMIeTeHIien
[PaBOOXOPOHHUX OPraHiB sIK cy0’e€KTiB (hopMyBaHHs Ta peasisaiii AepKaBHOI MOJTITUKK y cepi Haili-
OHAJILHOI Ge3IIeKy 1 060POHN CJIi Po3yMiTh cdepy peastisailii HOBHOBaKEHb IPABOOXOPOHHUX OPraHiB
Ta Habip THX YHIKATBHUX 0COOMMBOCTEN iXHbOI aMiHICTPATHBHOI [iSTBHOCTI, SIKi IAIOTh 3MOTY BiZIMEXK-
YBaTH ii BiJl CyMIXKHUX Pi3HOBH/IIB Ta cep 3aCTOCYBaHHS; 2) TTOBHOBAKEHHIMHU ITPABOOXOPOHHNX OPTaHiB
K cy6’ekTiB (hopMyBaHHs Ta peasisallii ZepKaBHOI HOMTUKK Y cdepi HalllOHATIbHOI H6e3MeKn i 060pOHI
€ CYKYITHICTD 3aKPIIJIEHUX AKTAMH 3aKOHO/[ABCTBA 000B AI3KOBUX JIH, BUMHEHHS SIKUX BUSHAYEHO K HE00-
XijiHe [ IOCSTHEHHS 11iTell (DyHKITIOHYBaHHS TAaKMX OPraHiB Ta BUKOHAHHS HUMH 3aB/IaHb Ta (DYHKILIH,
IOB’sI3aHVIX 13 3a6e311eYeHHsIM OXOPOHH Ta 3aXUCTY HAIIOHAIBHUX iHTepeciB. BucHoexu. BusHaueHo, 110
CITiBBiTHOIIIEHHS MiK I[IMU KaTeTOPisIMU € YMOBHO cITiBIponopitiiine. HeMoxmBo kKoMmeTeHItiio pos-
TJISIIATH Bi/IIJIEHO Bifl TOBHOBAXKEHb, SIK i TOBHOBAKEHHS Bifl KOMITETEHIIi1. X0Ya 3 TEOPETUKO-TTPABOBOTO
JIMCKYPCY TIOBHOBAKEHHSI IIPABOOXOPOHHUX OPraHiB AK cy(’eKTiB (popMyBaHHs Ta peasisallii gepixKkaBHOI
HoJITHKY y cdepi HalioHaIbHOI 6e31IeKn i 060POHHM € YaCTHHOIO IXHbOI KOMIIETEHIII].

Kimouosi ci0Ba: mep/KaBHa MOJITHKA, KOMIETEHINs, HallioHaabHa Oe3IeKa, HalioHaabHa 000pOHa,
TIOBHOBAKEHHSI, [TPABOOXOPOHHI OPraHH.
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INSTITUTION OF INSPECTION
AS AFORM OF PUBLIC CONTROL

Abstract. Purpose. The purpose of the article is to consider the institution of public inspection as
an important form of public control with the proposal of its more effective application. Results. The
perspectives of scientists on the definition of inspection as a component of public control measures, as well
as its definition in domestic draft laws are analysed. Public inspection is defined as a special procedure as
opposed to general procedures. The purpose, grounds and procedure of public inspection are specified. The
examples of public inspections conducted by trade unions, public inspectors of the State Environmental
Inspectorate and in the field of improvement of human settlements, in the logging industry are given. It is
emphasised that public inspection is carried out according to a certain procedure. Its main elements include:
the adoption of a relevant decision by a public organisation indicating the subject matter and purpose
of the public inspection; indication of the grounds for conducting it; indication of the persons involved
in the inspection; their full powers during its conduct; term of conduct; signatures of representatives
of the public organisation that made this decision. It is revealed that during the public inspection it is
prohibited: 1) to carry it out on the issues beyond the competence of a public organisation; 2) for the entity
subject to public inspection to provide with information that is extraneous to the issues being inspected;
3) to disclose confidential information of the entity subject to public inspection; to exceed the terms
of public inspection. It is determined that the public inspection is carried out to find out the real activities
of public authorities and its officials regarding the proper performance of their official duties and to prevent
corruption and/or eliminate threats to other public interests, to protect the rights and legitimate interests
of individuals and legal entities. Public inspections can also be carried out against legal entities, individual
entrepreneurs, if they are subject to public control. Conclusions. 1t is concluded that public inspection as
a procedure of public control has proved its effectiveness in various sectors and industries. However, its
implementation is not always possible. Control bodies, notwithstanding the Ukrainian legislation, ignore
the decisions of public organisations to conduct public inspections. This is due to the absence of a law
on public control with a clearly defined procedure for conducting public inspections, which is urgently
needed and will contribute to their greater effectiveness.

Key words: public control, public inspection, special procedure, grounds for public inspection, target
of public inspection.

1. Introduction

Implementation of public control over
the activities of public authorities and local
self-government bodies, legal entities in order
to prevent them from violations, prevent cor-
ruption, ignoring the interests of the person
and the state is an important function of public
organisations. Public control should ensure open
and transparent activity of state and self-gov-
erning institutions, increase the level of citi-
zens' participation in their governance, protec-
tion of human rights and freedoms, feedback
between the state and society. The main pro-
cedures of public control are public monitor-
ing, public hearings, public expertise, public
investigation, hearing of reports on the results

©Y. Nironka, 2022

of work, public inspections. Some of these pro-
cedures are more developed and applied, some
are just being implemented. The latter include
public inspection, which is effective in certain
industries and areas, but needs to be used more.
This is the reason for the scientific interest in
the issues of public inspection

The issues of public control have been under
study by scientists in various aspects. However,
theanalysis of their publications shows that such
an effective and important form of public control
as inspection has not yet been focused enough.
Only some researchers, such as Yu. Zakharov,
define the public inspection. In the works by
O.S. Thnatenko, A.S. Krupnyk, D.S. Pryputen,
S.M. Hrydnytska and O.V. Tytova, public
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inspection is listed among other forms and meas-
ures of public control. It should be noted that
when considering the forms of public control in
scientific works, public inspection is not always
characterised. Therefore, this state of considera-
tion of the inspection as a form of public control
actualises this study.

The purpose of the article is to consider
the institution of public inspection as an impor-
tant form of public control with the proposal
of its more effective application.

2. Regulatory and legal framework for
public inspection

The concept of the term of inspection is con-
tained in reference sources, national scientific
literature, draft laws. Here are some examples.
Among several dictionary definitions of the Great
explanatory dictionary of the modern Ukrainian
language, the following is worthy of attention:
inspected, i.e. subjected to analysis to identify
the presence of any component, element, etc.
(Busel, 2004, p. 719). In the Legal Encyclopedia
this term is interpreted as inspecting the imple-
mentation of laws, decisions, etc. and is one
of the most important functions of public admin-
istration (Shemshuchenko, 1998, p. 323).

The public inspection in Draft Law 4697
on public control (registered in the Verkhovna
Rada of Ukraine (VRU) on April 14, 2014) is
defined as a special procedure of public control,
which provides for a set of actions of the actors
of public control to collect information, estab-
lish facts and circumstances of the activities
of the entity subject to public inspection in
order to determine its compliance with the cur-
rent legislation and public interests (Draft Law
on Public Control, 2014). The same definition is
contained in the Draft Law on legal and organ-
isational principles of public control and public
dialogue in Ukraine (registration in the Verk-
hovna Rada on April 30, 2021, No.5458) (On
legal and organisational principles of public
control and public dialogue in Ukraine, 2014).

Some draft laws refer to the inspection
as a type of public control measures, but
the definition is not given, in addition, the arti-
cles on the inspection procedure have errors
and are deficient. For example, the Conclusions
of the Chief Expert Department of the Verk-
hovna Rada of Ukraine of January 04, 2016 on
the Draft Law of Ukraine ‘On public control’
(Register No. 2737-1 of November 13, 2015,
finalised), among other shortcomings, indicated
that in parts 5 and 8 of Art. 16 of the Draft it is
provided to conduct an inspection in the prem-
ises of the entity subject to public control
during the working hours established by its
internal labour regulations. At the same time,
as it can be seen from the text of the Draft,
the actors of public control shall not be respon-
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sible for unjustified disorganisation of the work
of state authorities and local self-government
bodies, and other possible abuses (Conclusion
of the Main Expert Department, 2016).

Other draft laws mention inspection as one
of the forms of public control. For example, in
the Draft Law of Ukraine ‘On amendments to
some Laws of Ukraine on the establishment
of an institutional mechanism for public con-
trol over the activities of local self-government
bodies and officials’ (Register No. 2282 of Octo-
ber 17, 2019). The Draft indicates the public
inspection of decisions, actions and omissions
of officials and local governments for their com-
pliance with the public interests of the territo-
rial community, the requirements of the Consti-
tution and Laws of Ukraine (On amendments
to some Laws of Ukraine on the establishment
of an institutional mechanism for public control
over the activities of local self-government bod-
ies and officials, 2019).

Some draft laws on public control do not
mention inspection as a form of its implemen-
tation at all. This is evidenced by the analysis
of the Draft Law on public control over the activ-
ities of authorities, their officials (Draft Law
9013 of August 07, 2018), which was withdrawn
from consideration by the Verkhovna Rada on
August 29, 2019 (On public control over activi-
ties of authorities, their officials, 2018).

The legal literature review reveals several
definitions of public control, for example, it is
considered as a public inspection by civil soci-
ety of the state's activities for compliance with
goals proclaimed, adjustment of these activi-
ties and the goals, subordination of public pol-
icy, activities of State bodies and officials to
the interests of society, as well as supervision
of civil society over the activities of the State
and local self-government bodies aimed at pro-
tecting and ensuring the legitimate rights, inter-
ests and fundamental freedoms of a person,
and respect for them (Zakharov, 2010).

D.S. Pryputen, studying the concept of pub-
lic control in the field of activities of the National
Police of Ukraine, considers it as a type of activ-
ity as follows: first, inspection or observation for
the purpose of further inspection of activities
aimed at fulfilling the assigned tasks and imple-
menting the functions of the National Police;
second, the possibility of stopping the identified
violations (Pryputen, 2020).

S.M. Hrudnytska and O.V. Tytova study
public control as a type of citizen participation
in the management of public affairs, characterise
it as a management function, a process of check-
ing that the controlled object achieves its goals
(Hrudnytska, Tytova, 2018, p. 30).

As well as public expertise and public inves-
tigation, public inspection is defined as a spe-
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cial procedure that public organisations have
the right to carry out to control the activities
of public authorities The general procedures
of public control include: 1) hearing of perfor-
mance reports; 2) public hearings; 3) public mon-
itoring (Draft Law on Public Control, 2014).

The public inspection is carried out to find
out the real activities of public authorities
and its officials regarding the proper perfor-
mance of their official duties and to prevent cor-
ruption and/or eliminate threats to other public
interests, to protect the rights and legitimate
interests of individuals and legal entities. Pub-
lic inspections can also be carried out against
legal entities, individual entrepreneurs, if they
are subject to public control.

Public inspection cannot be an end in itself
for public organisations. There must be certain
grounds for its implementation, such as: 1) real
information about illegal or corrupt activities
of state authorities, local self-government bodies,
legal entities, public organisations; 2) well-known
facts that the said entities by their activities cause
damage to the environment, public interests, inter-
ests of individuals and legal entities; 3) obtaining
information on failure to eliminate violations by
the entity subject to public inspection, which have
been mentioned above; 4) appeals of public organ-
isations to the entity subject to public inspection
on issues that may be its target.

3. Specificities of public inspection as
a form of public control

Public inspection is carried out according to
a certain procedure. Its main elements include:
the adoption of a relevant decision by a pub-
lic organisation indicating the subject matter
and purpose of the public inspection; indica-
tion of the grounds for conducting it; indication
of the persons involved in the inspection; their
full powers during its conduct; term of con-
duct; signatures of representatives of the public
organisation that made this decision.

It should be noted that during the public
inspection it is prohibited: 1) to carry it out on
the issues beyond the competence of a public
organisation; 2) for the entity subject to public
inspection to provide with information that is
extraneous to the issues being inspected; 3) to
disclose confidential information of the entity
subject to public inspection,; to exceed the terms
of public inspection.

Public inspection can be planned, unsched-
uled, thematic. For example, during public con-
trol, trade unions can check the calculations
of wages and state social insurance, the use
of funds for social and cultural activities, etc.
(Legal grounds for public control by trade
unions, 2020).

Public inspections are actively carried out
by public inspectors of the State Environmen-

tal Inspectorate. Based on the results of public
inspections, they record violations of environ-
mental legislation and submit them to State envi-
ronmental control bodies and law enforcement
bodies to bring violators to justice. If it is impos-
sible to establish the identity of the violator on
the spot, public inspectors may deliver the vio-
lator to the law enforcement bodies and other
local executive authorities (Regulations on pub-
lic control in the field of environmental protec-
tion, 1994). They also participate in conducting,
together with employees of state control bodies,
raids and inspections of compliance by enter-
prises, institutions, organisations and citizens
with legislation on environmental protection,
compliance with environmental safety standards
and the use of natural resources (Public control
in the field of environmental protection, 2021).

The public inspection in the logging
industry is established in detail. In particu-
lar, it provides for: inspection of the presence
of relevant permits, identification of the loca-
tion of the site within the quarterly network
of forestry and identification of the location
of the site in kind, determination of the bound-
aries and dimensions of the logging area, meas-
urements of trees, measurements of trunks
of felled trees, verification of documentation for
the transportation of wood by vehicle, calcula-
tion of the measurements made (logging area,
timber stock), verification with the data spec-
ified in the relevant permits of the forest user
and identification of deviations, preparation
of proper documentation (acts, conclusions,
report), their publication in local, regional
and national media) and transfer to the relevant
competent authorities (state environmental
inspection, prosecutor's office, etc.) (Methods
of public control over logging, 2018).

The public labour protection inspec-
tor checks the state of working conditions
and safety at the workplace, compliance by
employees with the rules, regulations, instruc-
tions, other legal regulations on labour pro-
tection and makes proposals to the employer
(its representatives) (Standard provision on
the public labour protection inspector, 2013).

The need for a public inspection is spec-
ified in the Regulations on public control in
the field of landscaping, public inspectors have
the right to record violations of the relevant
legislation and submit them to the state con-
trol bodies to bring the perpetrators to jus-
tice (Order of the Ministry of Construction,
Architecture and Housing and Communal Ser-
vices of Ukraine On the approval of the provi-
sion Regulations on public control in the field
of landscaping, 2007).

However, frequently controlling bodies
ignore the decision of public organisations to
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conduct a public inspection. In their refusals,
officials refer to Part 1 of Article 6 of the Law
of Ukraine ‘On basic principles of state super-
vision (control) in the field of economic activ-
ity’. According to the provisions of this article,
the basis for conducting an unscheduled event
on state supervision (control) is an appeal
of a person, not a legal entity. They also note
that the fact of violation of the applicant's rights
has not been confirmed. As a result, they refuse
to conduct public inspection. Such responses
from officials of regulatory authorities contra-
dict Article 38 of the Constitution of Ukraine,
which establishes that citizens have the right to
participate in the management of public affairs,
the Resolution of the Supreme Court of Ukraine
of May 6, 2020 in case No. 804,/340/1849,
which contains a reference to paragraph 1
of Part 1 of Article 21 of the Law ‘On Public
Associations’, that in order to implement its
objective(s), a public association has the right

to apply, in the manner prescribed by law, to
public authorities, local governments, their offi-
cials with proposals (comments), applications
(petitions) complaints and other legislative
provisions (Controlling bodies regularly ignore
requests from public organisations to carry out
inspections, which is a violation of Ukrainian
legislation and the rights of non-governmental
organisations, 2021).

4. Conclusions

Therefore, public inspection as a procedure
of public control has proved its effectiveness
in various sectors and industries. However, its
implementation is not always possible. Control
bodies, notwithstanding the Ukrainian legis-
lation, ignore the decisions of public organisa-
tions to conduct public inspections. This is due
to the absence of a law on public control with
a clearly defined procedure for conducting pub-
lic inspections, which is urgently needed and will
contribute to their greater effectiveness.
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IHCTUTYT IIEPEBIPKU AK ®OPMA TPOMA/ICBKOT'O KOHTPO.TIO

Anoranis. Mema. MeTo1o CTaTTi € PO3TJISTHYTH iHCTUTYT IPOMAJICHKOI IEPEBIPKY SIK BaKJIMBOI (hOPMU
IPOMAJICBKOTO KOHTPOJIIO 3 IPOTIOZUINIE 1i OLIbIT eeKTHBHOTO 3acTocyBaHHst. Pesyavmamu. IIpoana-
JII30BaHO MOTJISIZIM HAYKOBILIB 1010 NeiHillii TepeBipKy SIK CKJIAI0BOI 3aX0/iB TPOMaJICBKOT0 KOHTPOJIIO,
a TaKO:X il BU3HAUEHH: B BITUM3HAHNX 3aKOHONIPOEKTAX. [poMajichka repeBipka Bu3HayeHa K CIeliaibHa
TIPOIIE/lypa HA BiIMIHY BiJl 3aTaJbHUX TIPOLIEYP. 3a3HAYEHO METY, MiJICTABU Ta TPOIEAYPY IPOMAJICHKOI
nepesipku. HaBezeHo mpukiazu 100 IPOBEAEHHS IPOMAJCBKUX TIEPEBIPOK IIPOQCIiIKaMu, TpoMaj-
CHKUMU iHcTeKTOpaMi JlepskeKoiHCIIeKii Ta y cepi 61aroycTpoio HaceTeHNX MyHKTIB, B JTiCO3aTOTiBETb-
Hill ramysi. HaromomnreHo, 1mo rpomajzicbka iepeBipKa 3/i1iCHIOETHCS 32 TIEBHOIO ITpo1ieiypoio. /o ocHOBHUX
ii eJIleMeHTIiB BiJ{HECEMO: IPUUHATTS BiZINIOBIHOTO PillleHHS TPOMA/ICHKOIO OPraHi3alli€lo i3 3a3HaYeHHAM
[peIMETY Ta METU TPOMA/ICHKOI TTePEBiPKH; BKa3iBKa Ha I1i/ICTABU TPOBEIEHHST; 3a3HAYEHHST 0Ci, SIKi 3aI1y-
YeHHi /10 TepeBipKy; X MOBHOBAKEHHS ITi/l 4ac il IPOBE/IEHHST; TePMiH MPOBE/ICHHST; i/ IINCH TIPe/ICTaBHNU-
KiB IPOMaJIChKOI OpraHisaiiii, sika IpuiiHsIa e pileHHs. 3'sIcOBaHO, IO TTiJl YaC IPOMAJICBKOi TIePeBipKU
3aboponsteTbest: 1) 1i 3ailicHIOBATH 3 THX IIUTaHBb, SIKi He BIIHOCATBCS 10 KOMIIETEHIII] IPOMaIChKOI OpraHi-
3a1lil; 2) HagaHHS 00’€KTOM IPOMaCHKOI IepeBipKy indopMaltii, sika € CTOPOHHBOIO 10 MUTAHb, 1O TIepe-
BipAIOTHCST; 3) PO3roJIoNIyBaTH KOHpiAeHIi#HY iHdopMalliio 06’ekTa rPOMaIChKOI IEPEBiPKH; TIEPEBHIILY-
BaTH TePMiHU TPOBE/IEHHSI TPOMA/ICHKO] TTepeBipku. BusnaueHo, 1o rpoMajicbKa TepeBipKa 3/[iHCHIOEThCS
JUIs1 3'SICYBaHHS PEJIbHOI TisS/IBHOCTI OPTaHiB JeP;KaBHOI BJIA/IN Ta il BUCOKOIIOCA/IOBIIIB MIO/I0 HAJIESKHOTO
BUKOHAHHSI HUMU CBOIX CJIysKO0BUX 000B’SI3KIB Ta 3 METOIO MONEPE/KEHHsT BUMHEHHST KOPYIIIHHIX /it
ab0/4M yCyHEHHs 3arpo3 iHIIMX CYCIITbHIM iHTEpecaM, 3aXHCTy MpaB i 3aKOHHUX iHTepeciB (HisuuHmX
i topugruHnx ocib. IpoMazchKi MepeBipKU TaKOK MOXKYTh 3IIICHIOBATUCS CTOCOBHO IOPUAMYHUX OCI0,
bizuyHUX OCIO-TIPUEMINB, SKIIO BOHU € 00’'€KTaMI TPOMAJICBKOr0 KOHTpOII0. Bucnosxu. 3pobieto
BHCHOBOK, 1110 I'POMa/ICbKa TlepeBipKa SK [polie/lypa IPOMa/ICbKOr0 KOHTPOJIIO 3aCBi/[4MJIa CBOIO eheKTHB-
HicTh B pi3HUX cdepax Ta ranyssx. [Ipore He 3aBsxau i poBeieHHs € MOKIMBUM. KOHTpOIIIOI0Ui Opranu
BCyIepeY YKPaiHCbKOMY 3aKOHOJABCTBY irHOPYIOTD PillleHHS IPOMA/ICLKUX OPraHi3alliil 11po IpoBeieHHs
TPOMAJICBKUX TepeBipoK. 3a3HaueHe 3yMOBJIEHE Bi/[CYyTHICTIO 3aKOHY ITPO TPOMAJICBKUN KOHTPOJIb 3 UiT-
KO BU3HAYEHVMU /TS peastisanii HOPS/IKOM i TPOIeAypoI0 MPOBeAEeHHS TPOMA/ICHKOI MepeBipKH, K
€ HaTaJIbHUM I IPUIAHATTS Ta 6y/1e CIPUSITH OLIbIIiii i€BOCTI iX POBEAEHHS.

KmouoBi coBa: rpoMazicbKuii KOHTPOJIb, TPOMaJICbKa TlepeBipKa, ClielliaibHa Ipoleaypa, MifCTaBh
TPOMAJICBKOI TTepeBipKHU, MeTa IPOMaJICBKOi TTePeBipKH.
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GUARD POLICE IN THE SYSTEM
OF LAW ENFORCEMENT BODIES OF UKRAINE

Abstract. Purpose. The purpose of the article is to determine the place of the Guard Police in
the system of law enforcement bodies of Ukraine. Results. Law enforcement bodies, along with secondary
(auxiliary) ones, perform one or more main law enforcement functions that are decisive in their activities
(preventive, protective, re-socialisation, operative-search, crime investigation, court proceedings,
consideration of cases on administrative offenses, consideration of cases on financial and administrative-
economic offenses, execution of sentences, decisions, rulings and resolutions of courts, decisions
of bodies of inquiry and pre-trial investigation and prosecutors). The law enforcement function is to
ensure the rights of freedoms and legitimate interests of society, to protect the latter from any unlawful
encroachments or crimes in a particular area of its activity. Due to its content, the essence of such function
may change, and therefore its expression is possible through related types of power activities. The law
enforcement function is a unifying factor between the Guard Police and all other law enforcement bodies,
as it is the common link that determines the status and role of these agencies in the public authority
sector, as well as establishes the functional orientation of their work. Conclusions. 1t is concluded that
the system of law enforcement bodies of Ukraine is a complementary, multifunctional, structured totality
of authorities, objectively independent and not subordinate to each other, activities thereof are aimed
at ensuring and protecting the rights and freedoms of man and citizen from any unlawful encroachments
in various sectors of public life, as well as ensuring state security, law and order. The place of the Guard
Police in the system of law enforcement bodies of Ukraine is determined by the tasks entrusted to it,
according to which the Guard Police is an agency with a special administrative and legal status, which is
part of the structure of the National Police of Ukraine, activities thereof are aimed at implementing both
the general full powers of the National Police of Ukraine and special ones in the field of guarding material
and physical objects in accordance with the provisions of the regulatory legal framework. In other words,
the Guard Police is actually a “body within a body” that also performs law enforcement functions, but
within its own rather narrow competence.

Key words: guarding of facilities, Guard Police, movable property, immovable property, business
entity.

1. Introduction Frequently, the term “law enforcement

State power is not a static phenomenon
that governs society within a certain territory,
but an ordered set of organisations vested with
power, each of which has its own competence
and performs part of the functions of the state
enshrined in the Constitution and other legisla-
tion of Ukraine. Today in our country there are
many different groups of these agencies, each
of which is responsible for the duties assigned
to it. One of the most important among all state
organisations is the system of law enforcement
bodies, which is entrusted with ensuring the most
important priority — the rights and freedoms
of man and citizen and law and order in the state.
The Guard Police is of importance in this system.

8

bodies” is applied to police units. At the same
time, in their totality, the latter constitute
a fairly large system, the features of which affect
the status of its elements (specific bodies, one
of which is the Guard Police), determine their
place and functional orientation. Another prob-
lem is the lack of a sustainable approach to
defining the content of law enforcement bodies
in scientific and legislative terms.

2. Specificities of the definition of law
enforcement bodies of Ukraine

Referring to the views of scholars on the defi-
nition of the concept under study, it should be
noted that, for example, S.Y. Lykhova proposes
that law enforcement bodies include those that,
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firstly, in their activities act on behalf of the state,
secondly, are vested with power and, thirdly, act
in the interests of the entire society (Lykhova,
1984, pp. 74-75). R. Tevlin believes that state
bodies that are specially established to ensure
law and order, respond to offences and crime
and which for this purpose are empowered to
apply the measures of state coercion and reha-
bilitation of offenders provided by law, are law
enforcement bodies (Tevlin, 1985, pp. 52-53).
M.I. Melnyk emphasises that a law enforce-
ment body is a state, as a rule, armed body that
performs law enforcement functions and, in
this regard requires specific material and other
support. In order to effectively perform their
duties, employees are endowed with various spe-
cific rights, have appropriate benefits, external
signs of belonging to law enforcement bodies,
and enjoy increased legal protection (Melnyk,
Khavraliuk, 2002, pp. 43—44). E.P. Grigoris’s
definition of law enforcement bodies is of inter-
est. Thus, law enforcement bodies should be con-
sidered in a broad (theoretical) and narrow (leg-
islative) sense. In the broad sense, it is the court,
the prosecutor’s office, the police, and in the nar-
row sense, only the police. Furthermore, he pro-
vides the criteria by which a particular body
belongs to law enforcement bodies. Firstly, they
are executive bodies; secondly, they all carry
out law enforcement activities, which are aimed
at combating offences in the form of certain
forms that are provided for by law; thirdly, they
are armed bodies that have a certain procedure
for recruitment and service. Advocacy and nota-
ries are defined as non-state law enforcement
bodies (Grigonis, 2002, pp. 16—18).

According to T.O. Pikulia, law enforce-
ment bodies include bodies that, along with
secondary (auxiliary) ones, perform one or
more main law enforcement functions that are
decisive in their activities (preventive, protec-
tive, re-socialisation, operative-search, crime
investigation, court proceedings, consideration
of cases on administrative offenses, consid-
eration of cases on financial and administra-
tive-economic offenses, execution of sentences,
decisions, rulings and resolutions of courts,
decisions of bodies of inquiry and pre-trial
investigation and prosecutors). According to
the author, in the broad sense, law enforcement
bodies include the court, prosecutor’s office
and law enforcement bodies to combat crime,
in the narrow sense — only law enforcement
bodies combating crime (police, tax police,
Security Service of Ukraine, State Protection
Department, State Border Guard Service, Mil-
itary Law Enforcement Service in the Armed
Forces of Ukraine, State Customs Service,
State Department of Ukraine for the Execution
of Sentences) (Pikulia, 2004, p. 179).

V.T. Nor, N.P. Anikina and N.R. Bobchenko
argue that law enforcement bodies are state
bodies specially authorised by the state to exer-
cise control and supervision over the obser-
vance of the Constitution, laws and other legal
regulation, to ensure law and order, to apply
measures of state coercion to offenders whose
characteristic features are the implementa-
tion of law enforcement activities (ensuring
law and order, combating offenses, protecting
the legitimate rights and interests of citizens,
legal entities, society and the entire state);
the availability of appropriate state full powers
to carry out law enforcement activities; the abil-
ity to directly apply various coercive measures
(e.g. detention, arrest, imprisonment, etc.);
their activities are under special state control
and supervision, and they operate only accord-
ing to and in the manner established by law
(Nahorna, 2018, p. 46).

V.V. Zaichenko and Y.O. Zahumenna, rely-
ing on the review of the current legislation
of Ukraine and theoretical and methodological
sources, define the following features of a law
enforcement body:

1. A law enforcement body is authorised
by a special law to carry out law enforcement
activities, which disclose the tasks of the organ-
isation and the purpose of this body;

2. It performs its activities in compliance
with the rules and procedures established by
law.

3. Law enforcement bodies in their activ-
ities have the right to apply measures of state
coercion to persons who have committed
an offence.

4. Lawful and justified decisions made by
state bodies are binding on officials and citizens.

5. Ttisan integral totality, the system-form-
ing factor of which is not a structural (organi-
sational), but a functional criterion, that is law
enforcement activities, determined by their
common functional purpose, which is primarily
to protect and defend the law. Unlike other sys-
tems of state bodies, the system of law enforce-
ment bodies is characterised by the absence
of a traditional organisational structure, such
as the system of executive bodies (Zahumenna,
2010).

According to T.O. Shkulia, law enforce-
ment bodies include bodies that, along with
secondary (auxiliary) ones, perform one or
more main law enforcement functions that are
decisive in their activities (preventive, protec-
tive, re-socialisation, operative-search, crime
investigation, court proceedings, consideration
of cases on administrative offenses, consid-
eration of cases on financial and administra-
tive-economic offenses, execution of sentences,
decisions, rulings and resolutions of courts,
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decisions of bodies of inquiry and pre-trial
investigation and prosecutors). According to
the author, in the broad sense, law enforcement
bodies include the court, prosecutor’s office
and law enforcement bodies combating crime,
in the narrow sense, only law enforcement bod-
ies combating crime (police, tax police, Security
Service of Ukraine, State Protection Depart-
ment, State Border Guard Service, Military
Law Enforcement Service in the Armed Forces
of Ukraine, State Customs Service, State Pen-
itentiary Department) (Shkulia, 2004, p. 179).

Therefore, the diversity of opinions reveals
that scientists in the study of the content of law
enforcement bodies consider them from the per-
spective of certain features. Moreover, each sep-
arate scientific view focuses on certain specific
aspects.

3. The system of law enforcement bodies
of Ukraine

It can be determined that in their totality
law enforcement bodies are characterised by
several common features.

1. Firstly, all law enforcement bodies with-
out exception constitute a single system.

2. Secondly, their functions include law
enforcement functions, the content of which
is broad and multidimensional, therefore, it is
revealed in the activities of each body in its own
way.
3. Thirdly, law  enforcement bodies
of the state perform their activities in accord-
ance with their own competence. Each of them
has its own role and importance in the govern-
mental apparatus of the state. At the same time,
in total, their work is aimed at achieving a com-
mon goal determined by the law enforcement
sector of the state.

These features should be considered sep-
arately for a more precise determination
of the place and importance of the Guard
Police in the system of law enforcement bodies
of Ukraine. The first and one of the key points
of the law enforcement bodies of our country
and the Guard Police in particular is the system
nature of the latter. Thus, the term “system”
(from the Greek the whole, composed of parts;
connection) is a set of elements that are in rela-
tions and connections with each other, which
creates a certain integrity, unity. When defining
the concept of “system”, it is necessary to con-
sider its closest relationship with the concepts
of integrity, structure, connection, element,
relationship, subsystem, etc. Since the concept
of a system has an extremely wide scope of appli-
cation (almost every object can be considered as
a system), its sufficiently complete understand-
ing implies the construction of a family of appro-
priate definitions, both substantive and formal.
Only within such a family of definitions it is
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possible to express the basic system principles:
integrity (principally the system properties
are not the sum of properties of its constituent
elements and the latter properties do not con-
stitute the whole; dependence of each element,
property and relation of the system on its place,
functions, etc. within the whole); structural-
ity (the possibility of describing the system
through the establishment of its structure, that
is, the network of connections and relations
of the system; the conditionality of the behav-
iour of the system is not so much the behav-
iour of individual elements, but the properties
of its structure); the interdependence of the sys-
tem and the environment (the system forms
and manifests properties in the process of inter-
action with the environment, being the leading
active component of interaction); hierarchy
(each component of the system in its turn can
be considered as a system, and the system under
study in this case is one of the components
of a wider system); the multiplicity of descrip-
tion of each system (due to the fundamental
complexity of each system, its adequate cogni-
tion requires the construction of many different
models, each of which describes only a certain
aspect of the system), etc. (Averincev, Arab-
Ogly, Ilichev, 1989, p. 584).

According to some scientists, such as
M. Meskon, M. Al'bert and F. Heduori, a system
is a certain integrity consisting of interdepend-
ent parts, each of which contributes to the char-
acteristics of the whole (Meskon, Al'bert, Hedu-
ori, 1994, p. 79). N.I. Budenko and M.I. Kapinus
argue that: a system is an integrity internally
organised on the basis of a particular principle,
in which all elements are so closely related to
each other that they act in relation to the envi-
ronment and other systems as something uni-
fied. Elements of the system are the minimum
units within the whole and perform certain func-
tions in it. The nature of the relationship that
exists between the elements of the system forms
the concept of its structure, which is a mutually
conditioned set of connections of individual
elements within the system, which determines
its qualitative specificity. Therefore, the system
is a unity of naturally arranged and intercon-
nected parts. Thus, the key features of the sys-
tem, according to the authors, are: the presence
of components, elements in the system; inter-
connection, interaction between these elements
(if these elements are not connected and do not
interact with each other, then it is not a system,
but a summative formation); each system has
systemic features that appear only as a result
of the relationship and interaction of its ele-
ments. Systemic attributes are qualities that are
specific to a particular system and distinguish
one system from another (Kapinus, 2001, p. 90).
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Therefore, in aggregate, law enforcement
bodies are an integral system, which indicates
their close interconnection and complementa-
rity in the security sector of our country. Thus,
the factor of system nature in no way encroaches
on the independence of each law enforcement
body, in particular, the Guard Police. Neverthe-
less, as an integral part of a single ordered total-
ity, the latter cooperates with other government
agencies both in the performance of its func-
tions and in the context of providing assistance
to other bodies.

In addition, system nature is explicitly pro-
vided for in the legislation governing the activ-
ities of the Guard Police and other law enforce-
ment bodies. According to Article 5 of Law
580-VIII of Ukraine “On the National Police
of Ukraine” of July 02, 2015, the police and all
its structural elements in the course of their
activities interact with law enforcement bod-
ies and other state authorities, as well as local
self-government bodies in accordance with
the law and other regulations (Law of Ukraine
On the National Police, 2015).

Similar provisions can be found in
the departmental regulatory framework of other
law enforcement bodies, namely:

1. One of the main principles of the National
Anti-Corruption Bureau of Ukraine (here-
inafter — NABU) is interaction with other
state bodies, local self-government bodies,
public associations. In its work, the NABU
interacts with the police, the Security Service
of Ukraine and other law enforcement bod-
ies (Article 3,19-1 of Law 1698 of Ukraine
“On the National Anti-Corruption Bureau
of Ukraine” of October 14, 2014).

2. The Security Service of Ukraine (here-
inafter referred to as the SSU) interacts in
its work with the Guard Department of Sen-
ior Officials of Ukraine, law enforcement
and revenue and duties bodies in the man-
ner and on the principles determined by
the laws, decrees of the President of Ukraine
and acts of the Security Service of Ukraine
and the relevant agency adopted on their basis
(Article 17 of Law 2229-XII of Ukraine “On
the Security Service of Ukraine” of March 25,
1992).

3. In the course of performing its func-
tions, the State Bureau of Investigation (here-
inafter referred to as the SBI) cooperates with
the prosecutor’s office, the bodies of internal
affairs, the National Anti-Corruption Bureau
of Ukraine, the Security Service of Ukraine,
the central executive body that ensures
the formation and implementation of the state
tax and customs policy, the central executive
body that implements public policy on preven-
tion and counteraction to legalisation (launder-

ing) of proceeds from crime or terrorism financ-
ing, etc.

Next, the prevalence of the law enforcement
function in the work of all law enforcement bod-
ies should be underlined. In our opinion, it is
this point that determines the unity of the sys-
tem of these state agencies. The content of this
function has been repeatedly revealed by many
scholars. For example, I.P. Lavrinchuk argues
that the law enforcement function involves
the protection of each member of society
from unfair treatment by others (Lavrinchuk,
1999, p. 99). Thus, Y.I. Horinetskyi makes pro-
posal to define the law enforcement function
of the modern state as an independent and pri-
ority direction of public policy, which is imple-
mented by legal means to achieve a social effect
of the protection of law in general, the foun-
dations of the constitutional order, including
the rights, freedoms and legitimate interests
of man and citizen and other objects, strength-
ening of law and order, and at the same time is
a legal form of achieving other goals of society
and the state (Horinetskyi, 2005, p. 7).

Relying on the existing scientific perspec-
tives, the law enforcement function is to ensure
the rights of freedoms and legitimate interests
of society, to protect the latter from any unlaw-
ful encroachments or crimes in a particular area
of its activity. Due to its content, the essence
of such function may change, and therefore its
expression is possible through related types
of power activities.

Again, the proof of this perspective can be
found in the provisions of legislation. For exam-
ple, Law 580-VTIII of Ukraine “On the National
Police” of July 02, 2015 states that the police is
a central executive body that serves the soci-
ety by ensuring the protection of human rights
and freedoms, combating crime, maintaining
public safety and order (Law of Ukraine On
the National Police, 2015).

In turn, the NABU bodies shall prevent,
detect, deter, investigate and disclose corrup-
tion offenses under its jurisdiction, as well as
prevent the commission of new ones (Law
of Ukraine On the National Anti-Corruption
Bureau of Ukraine, 2014).

According to the legislation, the SSU is
a special purpose state body with law enforce-
ment functions, which ensures the state secu-
rity of Ukraine, while the Prosecutor’s Office
of Ukraine is the only system that is in the man-
ner prescribed by law, carries out the functions
established by the Constitution of Ukraine
in order to protect human rights and free-
doms, general interests of society and the state
(Law of Ukraine On the Prosecutor’s Office,
2014; Law of Ukraine On the Security Service
of Ukraine, 1992).
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Therefore, the law enforcement function
is a unifying factor between the Guard Police
and all other law enforcement bodies, as it is
the common link that determines the status
and role of these agencies in the public author-
ity sector, as well as establishes the functional
orientation of their work.

Finally, the unity of purpose and differenti-
ation of competence of law enforcement bodies
should be considered. According to the articles
of the Constitution of Ukraine, a person, his/
her life and health, honour and dignity, invio-
lability and security are recognised in Ukraine
as the highest social value. Human rights
and freedoms, and guarantees thereof determine
the content and direction of the state activity.
The state is accountable to the individual for
its activities. Affirming and ensuring of human
rights and freedoms is the main duty of the state.
In addition, the protection of the sovereignty
and territorial integrity of Ukraine, ensuring its
economic and information security are the most
important functions of the state, a matter
of concern for all the Ukrainian people. Ensur-
ing state security and protection of the state
border of Ukraine are entrusted to the relevant
military formations and law enforcement bod-
ies of the state, the organisation and procedure
of which are determined by law, etc. (Constitu-
tion of Ukraine, 1996).

Therefore, the activities of law enforcement
bodies are aimed at ensuring the constitutionally
guaranteed freedoms of man and citizen, ensur-
ing state security and law and order in the coun-
try. These goals are key and ensure the integrity
of the vector of activity of the entire system
of law enforcement bodies.

In addition, the implementation of these
goals in the day-to-day work of law enforce-
ment bodies, including the Guard Police, is car-
ried out within the relevant competence, which
is determined by the legislation and by-laws
of each individual authority. In particular,
the National Police of Ukraine is entrusted with
the tasks of:

1. Ensuring public safety and order.

2. Protection of human rights and freedoms,
as well as the interests of society and the state.

3. Combating crime and providing, within
the limits defined by law, services to assist per-
sons who for personal, economic, social reasons
or as a result of emergency situations need such
assistance (Law of Ukraine On the National
Police, 2015).

The performance of these tasks is entrusted
to a centralised group of elements of the struc-
ture of the National Police of Ukraine, which
currently includes: the criminal police; patrol
police; pre-trial investigation bodies; special
police; special operations police and guard
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police (Law of Ukraine On the National Police,
2015). Patrol Police Department

The latter, as an element of the National
Police of Ukraine, also ensures the imple-
mentation of the competence of this body,
but it does this through a set of its own tasks,
which include, in particular, the organisation
and implementation of measures for the physical
protection of objects and property of all forms
of ownership, individuals, taken under protec-
tion on a contractual basis (Order of the Minis-
try of Internal Affairs of Ukraine On the organ-
isation of official activities of the Guard Police
to ensure the physical protection of objects,
2017). In addition, during the physical pro-
tection of objects, the Guard Police performs
the tasks of organising the protection of mov-
able and immovable property (objects) of busi-
ness entities of various forms of ownership,
cargoes, objects of state ownership in the cases
and in the manner prescribed by the legislation
of Ukraine, in accordance with the current leg-
islation, provision of collection services, ensur-
ing access and intra-facility regimes at security
facilities, prompt response to alarms of technical
security equipment at facilities, connected to
the centralised surveillance points of the Guard
Police, or other reports of offenses, personal
and property security of individuals, pub-
lic safety and order (public order and public
safety) within the posts and routes of guarding,
participate in the implementation of state pro-
tection, preventive measures, special operations
(operational plans), prevent, detect and stop
offenses in places of service. During the guard-
ing of objects, the Guard Police participate in
the fight against terrorism within their com-
petence, defined by laws and other regulations
issued on their basis (Order of the Ministry
of Internal Affairs of Ukraine On the organisa-
tion of official activities of the Guard Police to
ensure the physical protection of objects, 2017).

4. Conclusions

Therefore, the system of law enforcement
bodies of Ukraine is a complementary, multi-
functional, structured totality of authorities,
objectively independent and not subordinate to
each other, activities thereof are aimed at ensur-
ing and protecting the rights and freedoms
of man and citizen from any unlawful encroach-
ments in various sectors of public life, as well as
ensuring state security, law and order.

The place of the Guard Police in the sys-
tem of law enforcement bodies of Ukraine is
determined by the tasks entrusted to it, accord-
ing to which the Guard Police is an agency
with a special administrative and legal status,
which is part of the structure of the National
Police of Ukraine, activities thereof are aimed
at implementing both the general full powers
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of the National Police of Ukraine and special =~ words, the Guard Police is actually a “body
ones in the field of guarding material and phys-  within a body” that also performs law enforce-
ical objects in accordance with the provisions  ment functions, but within its own rather nar-
of the regulatory legal framework. In other  row competence.
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ITOJIIIISI OXOPOHU B CUCTEMI IIPABOOXOPOHHIX OPTAHIB YKPATHU

Anorauis. Mema. Meroto crarti € Bu3Hauenusi Miciist [Tosiniii oXopoHu B crcTeMi TIPABOOXOPOHHUX
opraHiB Ykpainu. Pesyavmamu. J[o IpaBOOXOPOHHUX HaJIeKaTh OPTaHH, SKi MOPSIZ 3 APYTOPSIAHUMMU
(IIOTIOMIZKHIME) BUKOHYIOTH OJHY ab0 KiJbKa TOJOBHUX MPABOOXOPOHHHUX (DYHKIIH, SKi € BU3HAYa/Ib-
HUMH B iX JisbHOCTI (TIPOGiTaKTHUHY, 3aXICHY, PECOIliali3alliiiny, OlepaTHBHO-PO3IIYKOBY, PO3CTiTy-
BaHHS 3JIOUMHIB, CY/OBOTO PO3TJISIAY CIPAB, PO3IJISAY CIPaB MPO aAMiHICTPATHUBHI MPABOMOPYIIEHHS,
PO3rJIsily crpaB 1po (hiHAHCOBI Ta aAMiHICTPATUBHO-TOCIIONAPCHKI MTPABOIIOPYIIIEHHS, BUKOHAHHS BUPO-
KiB, pilllenb, yXBaJ i TIOCTAHOB CY/IiB, IOCTAHOB OPTaHiB Ji3HAHHS i JOCYZIOBOTO CJI/ICTBA Ta TPOKYPO-
piB). IIpaBooxopoHHa (yHKIList 10JIsATaE y 3abe3IedeHHi npaB cBOOOJ | 3AKOHHUX IHTEPECIB CYCIIiIbCTRA,
3aXKCTy OCTAHHBOTO Bifl OYAb-AKUX IIPOTUIPABHUX MOCATAHb YW 3JOYMHIB y Till 4n iHmIii cdepi foro
HistmbHOCTI. BHACTIIOK cBOTO 3MicTy cyTHICTH MOMIGHOI (BYHKINT MOKe 3MIHIOBATHCH, Y 3B'I3KY 13 4MM
ii BUpaKEHHSI MOKJIMBE Yepe3 CyMisKHI BUIM BJIaAHOI AisisibHOCTI. [IpaBoOXOpOHHA (hYHKIlisSI BUCTYIIAE
06’eHy109nM (HaKTOPOM Mik TOJIIIEI0 OXOPOHM Ta yciMa iHIIMMK MPaBOOXOPOHHUMM OPraHAMH, ajlke
caMme BOHA € CIIJIbHOIO JIAHKOIO, SIKa BU3HAYAE CTATYC Ta POJIb 3a3HAYEHHX BI/JOMCTB Y CEKTOPI JepKaBHOI
BJIaJIM, & TAKOK BCTAHOBJIOE (DYHKIIOHAJIbHY HAIPABJEHICTh iX poboTu. Bucnoexu. 3pobiieHO BUCHO-
BOK, 1[0 CHCTEMa MPABOOXOPOHHUX OPraHiB YKpaiHu — Il B3aEMOJIONIOBHIOWYA, 6araTo(yHKI[IOHAIbHA,
CTPYKTYPOBaHA CYKYIIHICTb OPTraHiB BJaau, 00'€KTHBHO HE3AIEKHIX Ta HE TIiIMOPSIIKOBAHIX OJ(H OJ[HO-
My, AiSUIBHICTD SIKMX HAIIPABJIEHO Ha 3a0e3IIeYeHHs Ta 3aXUCT [PaB i cBOOO JIIOAMHHU | TPOMATHUHA Bijl
Gyb-AKUX IIPOTUIIPABHKX MOCATAHb B PI3HUX chepax CyCHiIbHOI JKUTTEAIANBHOCTI, a TAKOXK 3a6e3MeveH-
HS iepsKaBHOI Ge3TeKky Ta MpaBonopsAKy. Miciie mosilii OXOpOHH B CHCTEMi TPAaBOOXOPOHHUX OpTaHiB
YKpaiau BU3HAYAETHCS TIOKJIAIeHUMI Ha Hel 3aBAaHHSIMM, BiIIOBIHO N0 SIKUX TMOJIIiS OXOPOHM — 1€
BIIOMCTBO 3 0COOJMBUM aAMiHICTPATUBHO-IIPABOBUM CTAaTyCOM, IK€ BXOAWUTDH 10 CTPyKTypu HarioHasn-
HOI moJrittii Ykpainu Ta AisIbHICTh SIKOTO HAIIPaBJIeHO Ha Peai3alliio sIK 3araJibHUX MoBHOBaXkeHb Harrio-
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SPECIFICITIES OF ECONOMIC LIABILITY
FOR OFFENSES IN THE FIELD
OF TELECOMMUNICATIONS

Abstract. Purpose. The purpose of the article is to clarify the specificities of economic liability for
offenses in the field of telecommunications. Results. The category of legal liability is classified according
to various criteria. In practical terms, the classification based on the nature of sanctions and the sectoral
feature is considered to be most appropriate. According to the latter, it is customary to distinguish legal
liability types, such as criminal, administrative, disciplinary, civil, constitutional and international. It was
revealed that spam, as a phenomenon, takes place not only in electronic but also in traditional mail. The
economic component of spam is entrusted to the sender, who pays for the postal service, and the postal
service delivers to the addressee (to the home mailbox or P.O. box in the post office). The technology in
this case allows you to remain anonymous. In fact, in most cases, postal services receive printed products in
unconverted form for mass mailing to postal addresses. Such an agreement is beneficial to each of the parties.
The postal department proceeds from the need to preserve the postal network in the face of falling demand
for subscriptions to printed publications. The sender saves money on creating its own delivery network.
The recipient, taking out a pack of advertising booklets from the mailbox, does not feel much irritation. He
does not pay for their delivery services as a recipient and does not pay for it even indirectly as a taxpayer.
Conclusions. The current legislation defines the grounds for establishing contractual liability. For example,
we can cite the provisions of Article 36 of the Law “On Telecommunications”, which define the grounds for
contractual liability in the relations of telecommunications between operators, providers and consumers,
to consumers of these services. In particular, in accordance with the provisions of Part 2 of Article 36
of the above law, if there is a delay in payment for the services provided by the telecommunications
operator and provider, consumers pay a penalty calculated by the cost of unpaid services in the amount
of the discount rate of the National Bank of Ukraine, which was in effect at the time for which the penalty
is charged. These provisions are detailed in the Rules for Provision and Receipt of Telecommunication
Services.

Key words: telecommunications market, detection, prevention, elimination, legislation.

of his/her own unfavourable behaviour,
and on the other hand, imposition of appropri-

1. Introduction
In the form of a duty, liability is an active

aspect, in which it is the person’s awareness
of his/her own social position, significance in
the social progress, personal participation in
the state affairs. Liability within the first mean-
ing is a certain behavioural regulator of moral
and political nature. The interest in the aspect
of the obligatory type of liability reached its
maximum level when it became possible to
legally justify cruel and inhuman crimes (Shem-
shuchenko, 1998, p. 128).

The second aspect of liability can be under-
stood due to the retrospective, in the form
of liability for actions that were committed in
the past. On the one hand, it can be defined
as a person’s recognition of the consequences

© R. Shchupakivskyi, 2022

ate restrictions and deprivations on this person,
adequate negative public reaction to his/her
actions. Some scholars note that legal liability
can be used only in relation to a broad under-
standing of the concept of “punishment”.

It should be noted that despite the existence
of legal liability for the protection of the order
of social and state nature, the above does not
exhaust its high role and purpose. Since legal liabil-
ity implies an outstanding educational impact, any
punishment for legal violations is primarily stored
in the personal consciousness of the offender.

The purpose of the article is to clarify
the specificities of economic liability for offenses
in the field of telecommunications.
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2. Theoretical issues of legal liability in
the field of telecommunications

Legal liability is an important regulatory
element of social relations of a legal nature,
the content thereof can be described as a tar-
geted impact on individual behaviour through
legal means. This complex influence enables to
fully regulate relations in society, to give them
the appropriate features of stability and consist-
ency, to implement the principles of social jus-
tice and to avoid aggravation of social conflicts.
The existence of law in the form of a regulator
of relations of society at all times is directly con-
ditioned by the need to maintain law and order
in a heterogeneous society, filled with internal
contradictions, in order to prevent any devi-
ations and violations of the established rules
of conduct.

Legal liability as an independent and neces-
sary component of the legal regulatory system
can be characterised by three specific features:

1. Tt is the types of state coercion.

2. The exclusive basis for the application
of legal liability is a legal violation.

3. This legal category is implemented
and functions by taking appropriate negative
measures against persons who have committed
legal violations (Hrek, 2010, p. 42).

The category of legal liability is classified
according to various criteria. In practical terms,
the classification based on the nature of sanc-
tions and the sectoral feature is considered to
be most appropriate. According to the latter, it
is customary to distinguish legal liability types,
such as criminal, administrative, disciplinary,
civil, constitutional and international.

Determination of the specificity of legal
liability, the use of its certain varieties, estab-
lishment of the boundaries and development
of possible areas for its improvement provide
for particularly acute problems in the field
of telecommunications and the use of the radio
frequency resource of Ukraine (Kozlovskyi,
2016, p. 203).

For example, the above is due to a large
number of controlling entities and legal pro-
visions of the legislation that regulate certain
relations, their scattering in regulations of not
only different legal force, but also different leg-
islative branches.

According to the provisions of Article 75
of the Law of Ukraine “On Telecommunica-
tions”, persons who violate the telecommunica-
tions legislation shall be liable for civil, adminis-
trative and criminal offences in accordance with
the law (Law of Ukraine on Telecommunica-
tions, 2003).

Moreover, profits received by a telecommu-
nications operator or provider in the course of its
activities without notifying the National Com-
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mission for the State Regulation of Commu-
nications and Informatization (NCCIR) and/
or permits for the use of numbering resources,
licenses, violations of tariffs set by the NCCIR,
shall be seized by the court and transferred
to the State Budget of Ukraine (Kozlovskyi,
2016, p. 203).

3. Specificities of economic activity in
the telecommunications industry

Due to the peculiarities of the subject of tel-
ecommunications relations, economic activities
in the telecommunications industry are a fairly
new phenomenon, and there is a lack of thor-
ough research of problems related to the anal-
ysis of the characteristics of economic liability
of legal entities in the telecommunications
industry.

Economic liability is understood as
the endurance by the actors of economic rela-
tions of adverse consequences of economic
and (or) legal nature due to the use of economic
sanctions against them in the manner and on
the grounds provided by laws and economic
contracts. The legal means of implementation
of liability within the economic sector are eco-
nomic sanctions as measures of influence on
the legal violator within the economic sector,
the use of which have economic and (or) legal
effects of adverse type (Milash, 2008, p. 377).

Chapter 24 of the Economic Code of Ukraine
(EC) defines general principles of liability
of participants of relations in the economic sec-
tor. According to the provisions of Article 216
of the Economic Code of Ukraine, the parties
to economic relations bear economic liabil-
ity for violations of provisions in the sector
of economic activity by economic sanctions
against the guilty persons in the manner and on
the grounds provided by the Economic Code
of Ukraine, other laws and agreements.

Part 2 of Article 217 of the EC of Ukraine
provides for types of economic liability such
as: compensation for damages; penal sanctions;
operational and economic sanctions.

Moreover, according to parts 3, 4
of Article 217 of the EC of Ukraine, another
type of liability is administrative and economic
sanctions, the difference thereof from others can
be recognised in the fact by whom they can be
applied and in the grounds for using these sanc-
tions (Economic Code of Ukraine, 2003).

Furthermore, the above types of liabil-
ity differ from each other by the forms of its
implementation. Like all other types of legal
liability, economic liability is characterised by
the following forms of implementation: volun-
tary and compulsory (judicial and extrajudicial
procedure).

Administrative and economic sanctions,
including compensation for damages and pen-
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alty sanctions, can be used both voluntarily
and in a judicial (compulsory) manner; sanc-
tions of economic and operational nature,
exclusively in an extrajudicial compulsory man-
ner; administrative and economic sanctions, in
a compulsory (extrajudicial) manner (Milash,
2008, p. 377).

The grounds for economic liability (use
of sanctions of economic type) of a business
entity may include a legal violation committed
by this entity in the economic sector.

The following special legal regulations gov-
ern relations in the telecommunications indus-
try and establish the procedure for bringing to
liability persons guilty of violating certain pro-
visions of legislation in this field:

1. Law “On Telecommunications”.

2. Rules for providing and receiving tele-
communication services.

3. Basic requirements to the agreement on
provision of telecommunication services, etc.

Since the legal relations that arise in the tel-
ecommunications industry are of an economic
nature, in addition to the above legal provisions,
the parties of relations in the field of telecom-
munications are subject to the provisions of leg-
islation governing economic relations.

Taking into account the general provi-
sions of economic legislation, special provi-
sions define the characteristic specificities
of the use of administrative and economic sanc-
tions against telecommunications operators
and providers.

Bringing administrative and economic
entities to liability is of great interest, because
the procedure for establishing offenses (through
scheduled and unscheduled inspections by
an authorised entity) has its own characteris-
tics.

The state supervision of the telecommunica-
tions market, in accordance with tasks entrusted,
is carried out by the NCCIR. The main task
of this supervision is to detect, prevent and elim-
inate violations of the legislation by the partic-
ipants of the administrative and telecommuni-
cations market in the course of their activities
in the telecommunications sector. The NCCIR
exercises its full powers in terms of supervi-
sion by conducting scheduled and unscheduled
inspections, implementing other measures in
accordance with the legislation aimed at detect-
ing, preventing and eliminating legislative viola-
tions by participants of the administrative tele-
communications market.

During inspections the NCCIR:

1) monitors compliance with the require-
ments for the quality of services in the tele-
communications sector, availability of licenses
provided by law, other permits in the telecom-
munications sector;

2) verifies compliance with the license
conditions by telecommunications operators
and providers;

3) controls the compliance of administrative
telecommunications market participants with
laws, standards and other regulatory documents
in the telecommunications sector;

4) measure the parameters of telecommuni-
cations networks in the manner prescribed by
the NCCIR;

5) controls the observance of the traffic
routing procedure on telecommunications net-
works by telecommunications operators.

Measures of influence on offenders, based
on the information provided on the official web-
site of the NCCIR (Official site of the National
Commission for State Regulation of Electronic
Communications, Radio Frequency Spectrum
and Provision of Postal Services, 2021) are: issu-
ing orders to eliminate violations of licensing
conditions within the telecommunications sec-
tor and conditions for the use of radio frequency
resources; issuing orders to eliminate legisla-
tive violations within the telecommunications
sector and the use of radio frequency resources
and other means of influencing offenders.

S. Seniuta underlines that the Ukrainian
legislation regulating activities in the field of tel-
ecommunications provides for the use of admin-
istrative and economic sanctions, which are
provided for by both the EC and other laws
(Seniuta, 2014, p. 55).

The EC provides for the following type
of administrative and economic liability:
administrative and economic fine, which can
be defined as a sum of money paid by a business
entity to a certain budget in case of violation
of the established rules for economic activities.

The notion of the terms “fine” and “penalty”
is provided by the current Tax Code of Ukraine
(TCU). According to Section 1 of the TCU,
these legal relations should be guarded by this
regulations, which is confirmed by the essence
of Article 1 of the TCU.

According to the content of subparagraph
14.1.162 of Article 14 of the TCU, the fine is
the amount of funds in the form of interest rates
charged on the amounts of monetary liabilities
not repaid within the time established by law.

In accordance with subparagraph 14.1.265
of Article 14 of the TCU, a penalty shall be
understood as a payment of a fixed amount and/
or interest charged from a taxable person in
connection with their breaching requirements
of the tax legislation and other laws subject to
control by state tax service agencies, as well as
sanctions for breaches in the field of foreign eco-
nomic activity.

Regarding other types of economic sanc-
tions in the field of telecommunications, it can
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be said that violations during economic activi-
ties by business entities may arise, in addition to
legal requirements, also from contracts. More-
over, it is necessary to distinguish the liabil-
ity of contractual and non-contractual nature
of business entities.

Liability of contractual and non-contrac-
tual type may arise both in vertical and hori-
zontal legal relations between participants in
relations in the telecommunications industry.
For example, liability may arise both between
the economic entities that carry out economic
activities in the telecommunications indus-
try, between economic entities and consumers,
between economic entities and telecommuni-
cations regulatory authorities, etc. (Seniuta,
2014, p. 56).

4. Specificities of the legal and regulatory
framework for contractual liability

The current legislation defines
the grounds for establishing contractual
liability. For example, we can cite the pro-
visions of Article 36 of the Law “On Tele-
communications”, which define the grounds
for contractual liability in the relations
of telecommunications between operators,
providers and consumers, to consumers
of these services. In particular, in accordance
with the provisions of Part 2 of Article 36
of the above law, if there is a delay in payment
for the services provided by the telecommu-
nications operator and provider, consumers
pay a penalty calculated by the cost of unpaid
services in the amount of the discount rate
of the National Bank of Ukraine, which was
in effect at the time for which the penalty
is charged. These provisions are detailed in
the Rules for Provision and Receipt of Tele-
communication Services.

In contractual relations, the other party,
the business entity to which the services are
provided, is not exempt from liability.

The above examples of grounds for bringing
participants of economic relations in the field
of telecommunications, in accordance with
the provisions of Article 217 of the EC, can be
attributed to a type of penalty sanctions.

Furthermore, the legislation enshrines
the grounds for applying other types of liability,
that is, compensation for damage, application
of operational and economic sanctions.

For example, the establishment
of the obligation to compensate for damage by
one of the parties to the obligation is enshrined
in part 4 of Article 36 of the Law “On Telecom-
munications”, according to which, whenever
damage to the telecommunications network,
due to consumer fault, is detected, all the costs
of the administrative telecommunications oper-
ator to eliminate the damage, as well as reim-
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bursement of other losses (including lost prof-
its), should be borne by the consumer.

In the relations between the provider
of services in the field of telecommunications
and the consumer, measures of operational
and economic influence may, if necessary, be
applied, which enable the party to immediately
respond to the violation in case of its detection.

For example, paragraph 54 of the Rules for
the provision and receipt of telecommunications
services (Resolution of the Cabinet of Minis-
ters of Ukraine On approval of the Rules for
the provision and receipt of telecommunica-
tions services, 2012) provides for an opera-
tional and economic measure such as the right
of the administrative and telecommunications
operator and provider to temporarily reduce
the provision of services on their own initiative.

Analysis of the general legislative grounds
for bringing to legal liability participants in tel-
ecommunication relations enables to determine
which types of liability from those provided for
by general regulations are embodied in the rules
of special legislation. It should be noted that
the provisions of special legislation provide for
the possibility of applying all types of legal lia-
bility defined in the EC.

It should be noted that the participants
should specify the rights of the participants
of telecommunication relations in certain con-
tracts, which will provide an opportunity to
specify legal liability or establish liability and its
form for those types of violations for which it is
not provided by the current legislation (Seni-
uta, 2014, p. 58).

Next, the focus should be on the opinion
of the scientist who underlines that liability
in the field of telecommunications is not only
within the framework of generally accepted
types of liability, but also liability for spamming.
For example, Yu.V. Volkov (Volkov, 2011, pp.
80-83) argues that in the modern world spam,
that is, mass unwanted e-mailing has become
quite a common negative phenomenon. Every-
one who has an electronic mailbox has proba-
bly faced this problem. For the recipient, in
the vast majority, this phenomenon is negative
and requires adequate measures. Considering
ways to combat spam, first of all, the nature
of the phenomenon should be considered.

Spam, as a phenomenon, takes place not
only in electronic but also in traditional mail.
The economic component of spam is entrusted
to the sender, who pays for the postal service,
and the postal service delivers to the addressee
(to the home mailbox or P.O. box in the post
office). The technology in this case allows you
to remain anonymous. In fact, in most cases,
postal services receive printed products in
unconverted form for mass mailing to postal
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addresses. Such an agreement is beneficial
to each of the parties. The postal department
proceeds from the need to preserve the postal
network in the face of falling demand for sub-
scriptions to printed publications. The sender
saves money on creating its own delivery net-
work. The recipient, taking out a pack of adver-
tising booklets from the mailbox, does not
feel much irritation. He does not pay for their
delivery services as a recipient and does not
pay for it even indirectly as a taxpayer. This
type of spam, paid for by a private advertiser,
allows the budget to save on the maintenance
of the state postal service.

A different nature of the phenomenon is
observed in the case of sending spam through
electronic communication channels. The
sender, nominally pays for access to the network
(in fact, can carry out the mailing for free, using
their own, official or attracted resources). Deliv-
ery is made to the mail server of the addressee’s
telecommunications operator or to a similar
server of the addressee’s free postal service.
Receipt by the subscriber is carried out at his
own expense. This is one of the essential differ-
ences between e-mail spam and postal spam. On
the other hand, the cost of sending via telecom-
munication channels is much less than the cost
of postal mailing. The use of a mailing register
(a list of addresses of a mail server or compiled

in another way) significantly reduces the time
of preparation of one letter. Furthermore, signif-
icant factors are the absence of customs barri-
ers to spamming, the possibility of anonymous
mailing and others. Efficiency and low cost in
the presence of high demand create a significant
advantage of electronic mailing. These differ-
ences of electronic mail spam from traditional
mail spam give rise to a lot of problems. Reu-
ters agency with reference to the U.S. Depart-
ment of Commerce notes that 83% of all
e-mail traffic is spam (“spam” e-mail) (Reso-
lution of the Cabinet of Ministers of Ukraine
On approval of the Rules for the provision
and receipt of telecommunications services,
2012), the fight against which the United States,
Great Britain and Australia began jointly.

5. Conclusions

To sum up, it should be noted that
the specificities of liability for violations in
the field of telecommunications are character-
ised by the application of different types of lia-
bility. According to the provisions of Article 75
of the Law of Ukraine “On Telecommunica-
tions”, persons who violate the telecommunica-
tions legislation shall be liable for civil, adminis-
trative and criminal offences in accordance with
the law. Moreover, some scientists underline
a fairly new type of legal liability in the field
of telecommunications — economic liability
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OCOBJIMBOCTI TOCIIOJJAPCHKOT BIZITIOBIZIAJTBHOCTI
3A IIPABOIIOPYIIIEHHS Y C®EPI TEJIEKOMYHIKAIITIA

Anoranis. Mema. MeToio cTarTi € 3'iCyBaHHA 0COOJMBOCTEN TOCIOAAPCHKOI BiMOBIAaIbHOCTI 32
npaBoropynieHHst y cepi terekomyHikaiiil. Pe3yavsmamu. Kateropiio 0puginvHoi BiOBiZaTBHOCTI
KJIacuDiKyOTh 3a PI3HOMaHITHUME 03HaKaMK. HaiiGiibin TOMITbHOK B paMKax IPaKTUYHOTO BiIHOIIEH-
HS1 BBAKAETHCS KiacuDikallig 32 03HAKaMU XapaKTepy CaHKIIIM Ta 3a Taly3eBOI0 PUCOI0. 32 OCTAHHBOIO
MPUIHSITO BU/IJISITH HACTYTIHI BU/M PABOBOI Bi/ITIOBiTATBHOCTI, 30KpeMa KPUMiHAIbHY, a/IMiHiCTPATUB-
HY, JUCHUIUIIHAPHY, IIMBLJIBHO-TIPABOBY, KOHCTUTYIINHY Ta MIKHAPOJHO-TIPABOBY. 3’COBAHO, 10 CIIaM,
SIK SIBUIIE, MA€ MiCIle He TIJIbKU B €JIEKTPOHHIH, a i B TpaJulliiiHiil nomti. EkoHOMiIuHA cKJajioBa criamy
TOKJIa/IeHa Ha BiIPABHUKA, SIKUI OIIAYY€ MOIMITOBY MOCJYTY, & MOMITOBA CIyK0a 3iHCHIOE IOCTABKY 10
azpecara (B JOMAIIHIO MOMITOBY CKPUHBbKY a00 aOHEHTCHKHUI SIUK B MOIITOBOMY BiaiieHHi). TexHo-
JIOTist B JaHOMY BHIIAJKy A03BOJISAE 3aMuInaTicsa aHoHiMHuM. Hacmipasai B GiIbIIocTi BUMAAKiB MOIITO-
Bi Caly:k0M OTPUMYIOTH JPYKOBaHY IPOAYKIIO B HEKOHBEPTOBAHOMY BUIJISIII JIJISi MACOBOI PO3CHJIKU Ha
oI TOBi azipecy. Taka yroma BUTiIHA KOXKHIH 31 cTopiH. IlomToBe BiTOMCTBO BUXOANTH 3 HeoOXimHOCTI
36epeKeHHs TOITOBOI MepeKi B yMOBaX Ta/iHHs MOIUTY Ha MANNCKY IPYKOBaHUX BUIaHb. BigmpaBHuk
€KOHOMUTD KOIITH Ha CTBOPEHHS BJIacHOI Mepexi focTaBku. Oziep:kyBad, BUIMAIOUK 3 IOLMITOBOI CKPHHb-
KU TIAYKy peKJaMHuX OYKJIETIB, He BifuyBae 0COOIMBOTO PO3ApaTyBatHs. BiH He miaTuTh 3a MOCIYTH 3 iX
JIOCTaBKY, SIK OJIepsKyBay 1 He IIJTaTUTD 3a 1ie HaBiTh HeMPSMUM YNHOM SK IIJIaTHUK 110/[aTKiB. Bucnoexu.
UunHe 3aKOHOIABCTBO BU3HAYAE T1i/ICTABH JIJI1 BCTAHOBJIEHHSI IOTOBIPHOI BiiloBia bHOCTI. Tak, sk npu-
KJIaJT, MOKHA HaBECTH MOJI0KEHHS cTaTTi 36 3axoHy «IIpo TesmexomyHikaiiiy, SKUMH BU3HAYEHO ITiICTAaBH
BUKOPUCTAHHS Bi/ITOBIIAJIBHOCTI JIOTOBIPHOTO TUIY Y BiTHOCMHAX TEJEKOMYHIKaIlill TOMIiX orepaTopa-
MU, TIPOBaki/iepaMu i CIIOJKMBaYaMu, 10 CIIOJKUBAYIB JAHUX TOCIYT. 30KPeMa, 3TiTHO 31 3MiCTOM HOPM 4.
2 crarti 36 BUIEBKA3aHOTO 3aKOHY, SKIIO € 3aTPUMKA OIJIATH 32 HaJaHI IOCIYTH TeleKOMYHIKalliitHuMu
OIIEPATOPOM Ta IIPOBANIEPOM CIIOKUBAYI OIIAUYIOTH TIEHIO, 110 0GUKCIIIOETHCS BAPTICTIO TIOCIIYT, 110 HEO-
miaveni, y poamipi 06s1ikoBoi craBku Harfionanproro Bamky Ykpainu KoTpa [isiiia B MOMEHT, 32 KOTPHil
TIeHs1 HapaXoBYeThest. [Ipu boMy BKazaHi MOIOKEHHS JeTanizyioThest [IpaBuiaMu HalaHHS i OTPUMAHHS
TeJleKOMYHIKallifHUX TTOCIIyT.

KitouoBi ciioBa: tesiekoMyHiKaIiiiHUIT PUHOK, BUSIBJIEHHST, 3aII00iTaHHSI, YCYHEHHST, 3aKOHOIABCTBO.

The article was submitted 19.07.2022

The article was revised 09.08.2022
The article was accepted 30.08.2022

90



7/2022
CONSTITUTIONAL LAW

UDC 342.727:342.732:070
DOI https://doi.org/10.32849,/2663-5313,/2022.7.13

Kostiantyn Tarasenko,

Ph.D. in Law, Associate Professor, Professor at the Department of Constitutional Law and Human
Rights, National Academy of Internal Affairs, 1, Solomyanska Square, Kyiv, Ukraine, postal code 03035,
kostyatko@gmail.com

ORCID: orcid.org/0000-0002-2009-6260

Yurii Ulianchenko,

Postgraduate Student at the Department of Constitutional Law and Human Rights, National
Academy of Internal Affairs, 1, Solomyanska Square, Kyiv, Ukraine, postal code 03035,
ulyanchenko.yura1998@gmail.com

ORCID: orcid.org/0000-0003-1780-7217

Tarasenko, Kostiantyn, Ulianchenko, Yurii (2022). Scientific studies of the constitutional
and legal status of mass media. Entrepreneurship, Economy and Law, 7,91-95, doi

SCIENTIFIC STUDIES OF THE CONSTITUTIONAL
AND LEGAL STATUS OF MASS MEDIA

Abstract. Purpose. The substantiation of the study of the constitutional and legal status of mass
media and its components, as well as the prospects and shortcomings of the relevant status in the present
period are analyzed. Determining the constitutional and legal foundations of the organization and activity
of the media in Ukraine, identifying the place and status of the media in modern civil society, establishing
their role in our everyday life, providing scientifically based proposals aimed at improving the activity
of the media in Ukraine.

Research methods. The work was performed on the basis of general scientific and special methods
of scientific knowledge.

Results. Today, all over the world, information has the greatest value. People constantly perceive new
information, sometimes even without noticing it. Its sources are television, radio, newspapers, magazines,
and the Internet, or in other words, mass media. As for Ukraine, it has not become an exception among
other countries of the world. It should be noted that the problem of the constitutional and legal foundations
of the organization and activity of mass media is multifaceted, which led to the activation of scientists
and practitioners in the study and development of specific scientific works, as evidenced, in particular,
by the research of O. Voznesenska, T. Zavorotchenko, I. Isayenka, O. Kaplii, T. Kostecka, H. Kranostup,
I. Ludvik, L. Mardakhaeva, O. Nesterenko, V. Serdyuka, Yu. Todyky, T. Chubaruk, and other leading
scientists. Violations of the rights and status of mass media enshrined in the Constitution of Ukraine are
analyzed. The main reasons for violation of the fundamentals of the constitutional status of mass media
are indicated, and the classification of mass media following the degree of dependence on the state is given.
The option of solving the problem concerned both by of the state and society is analyzed.

Conclusions. Currently, the legal foundations for the organization and activity of mass media have
been created, and state guarantees have been established in accordance with the Constitution of Ukraine
and the relevant above-mentioned Laws of Ukraine. Individual issues of the organization and activity
of mass media in Ukraine are regulated by orders of the Ministry of Justice of Ukraine and Resolutions
of the Verkhovna Rada of Ukraine. It should be noted that only since 05/07/2022, the normative legal
acts of the former Ukrainian SSR and the USSR have not been applied on the territory of Ukraine due to
the universally recognized international principle of legal succession, which is directly related to the full-
scale invasion. Among them, it should be noted, in particular, the Law of the USSR "On the press and other
mass media". It is obvious that such legislation needs to be changed.

Key words: Constitution, constitutional law, constitutional status, constitutional guarantees, mass media.

1. Introduction. the most widespread and accessible ways of find-
The mass media are undoubtedly the most  ing, receiving, and disseminating information.
active participants in public information relations. Today, information is the most valuable
Their significance comes from the possibility to  thing in the world. People constantly perceive
affect the consciousness of people. In modern soci- new information, sometimes even without

ety, printed publications, radio, and television are noticing it. Its sources are television, radio,
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newspapers, magazines, the Internet, or in other
words, mass media. As for Ukraine, it is not
an exception among other countries.

It should be noted that the globaliza-
tion trend appeared in the world at the end
of the 20th century. In general, the relevant
term means the process of assimilation by coun-
tries of scientific achievements and cultural
characteristics in other states. In the 21st cen-
tury, the phenomenon has gained untold pro-
portions, beginning with politics and ending
with holidays. The process of globalization most
likely would not have had such rapid develop-
ment and spread in the world if there had not
been mass media.

The media, having facts crucial for the whole
world, conveyed them not only to ordinary people
but also to heads of the states and officials, who
ultimately facilitated the extension of globali-
zation. Countries adopted normative legal acts
regulating the basics of the status of mass media.
Ukraine is not an exception: according to Part 2
of Art. 15 of the Constitution of Ukraine “Cen-
sorship is prohibited”, and Art. 34 states “Every-
one is guaranteed the right to freedom of thought
and speech, and to the free expression of his or her
views and beliefs. Everyone has the right to freely
collect, store, use and disseminate information by
oral, written or other means of his or her choice”.

2. Mass information.

In the modern world, the implemen-
tation of freedom of the media is based on
efficient and enforceable legislation; it is
one of the essential features of civil society
and the rule of law. At the same time, the insti-
tute of freedom of the media is prone to change,
as well as the number of media kinds and ways
of searching for, receiving, and disseminating
mass information increases. For example, elec-
tronic media, which are available in the informa-
tion and communication network — the Inter-
net, have already firmly become part of our lives.

Mass information means printed, audio,
audiovisual, and other messages and materials
intended for an unlimited number of people.

The media means a periodical, an online
media outlet, a TV /radio channel, a television
program, a radio program, a video program,
a newsreel program, or another form of peri-
odic dissemination of mass information under
a permanent name. As you can see, the legislator
comprehensively define the concept, indicating
that the relevant sphere of public life will be
almost completely protected by law, thereby
excluding or minimizing the occurrence of con-
flicts and violations of media rights.

3. The mode of mass information.

The legal regime of mass information is a spe-
cific procedure for regulating the search, receipt,
production, storage, and dissemination of infor-
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mation and other transactions carried out by sub-
jects of media relations in respect of and within
the institute of freedom of the press based on
thenormsof constitutional law and other branches
of Ukrainian law, as well as the norms of constitu-
tional and administrative law of Ukraine.

Freedom of the press should be understood
as the objective opportunities, restrictions,
and prohibitions established by the legisla-
tion of Ukraine for individuals and legal enti-
ties in search, receipt, production, dissemina-
tion, and storage of messages and information
through the media.

Media censorship can be primary and sec-
ondary. Primary censorship had been applied
in Ukraine since 1721 and was actually banned
only in 1993. Primary censorship applies when
arranging media products for release (broad-
cast), and its important form is the provision
of mandatory instructions by state bodies to pub-
lishers, editors, etc. The secondary censorship
can be applied under the law in the period from
the initial publication (broadcast) of media prod-
ucts. Secondary censorship may involve any law-
ful measures toward editorial material, including
forfeiture, classification, etc. The relevant type
of censorship is currently used in Ukraine.

Freedom of information is closely related
to freedom of thought, but the former is not
a derivative of the latter. The same holds for
freedom of the press which is closely related
to freedom of speech while is not derived from
freedom of speech but is an independent legal
institution.

According to Part 2 of Art. 15 and Art. 34
of the Constitution of Ukraine, everyone is guar-
anteed theright tofreedom of thought and speech,
and censorship is prohibited. In fact, the freedom
of dissemination of mass information and freedom
of the media has been proclaimed. But such free-
dom cannot be absolute. Article 34 of the Con-
stitution of Ukraine establishes that everyone
has the right to freely collect, store, use and dis-
seminate information by all legal means. The
above provisions of the Constitution apply both
to relations related to the search, production,
and distribution of mass information, and to
other types of public relations arising from infor-
mation circulation. The Laws of Ukraine “On
Printed Media (Press) in Ukraine” and the Law
“On Information” directly deal with the regula-
tion of media relations.

Therefore, as mentioned above, the legal
regime of mass information is a specific procedure
regulating the search, receipt, production, stor-
age, and dissemination of information and other
transactions carried out by the subjects of media
relations arising in respect of and within the insti-
tution of freedom of mass information based
on the norms of constitutional law and other
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branches of Ukrainian law. It defines the rights
and obligations of participants in media rela-
tions, restrictions, and prohibitions applied in
the field of freedom of mass information.

The constitutional model of freedom
of the press in the aggregate with the legislation
on the media can guarantee and maintain a fairly
effective enforcement of the right to freedom
of the press. The implementation of freedom
of information is regulated by legislative norms
of various branches of Ukrainian law.

The specifics of the media activities (free-
dom of the press, censorship prohibition,
the obligation of state bodies, public associa-
tions and their officials to provide the relevant
information at the editorial office’s request, etc.)
allow the media to be intermediaries between
citizens and state bodies and organizations, local
governments, public associations, and their offi-
cials in obtaining information.

The media are able to influence social rela-
tions inside and outside of state-legal regula-
tion. It can result in a violation of the stability
of social relations. In addition to various types
of state support for the media, the state con-
ducts such activities as control and supervi-
sion in relation to the media. They occur upon
the establishment and operation of the media.
Information control is carried out to repro-
duce individual social behavior, that is, to
keep the media stable. After the registration
of the media entity, state intervention should
take place with the maximum guarantee of free-
dom of speech but with the necessary forms
of state support.

The institute of freedom of mass information
includes the norms available in the Constitution
of Ukraine, laws, declarations, by-laws, interna-
tional acts, etc. These norms ensure independent
regulation of particular relations in the produc-
tion, dissemination, use, modification, consump-
tion, and storage of mass information.

Another main component of the constitu-
tional-legal status of the media and other sub-
jects of constitutional law is their legal personal-
ity. The media’s constitutional legal personality
is a system of legal capability, legal capacity,
and delictual capacity of the subject defined
by the Constitution and laws of Ukraine.
Summarizing the provisions on the legal con-
struction of the constitutional and legal status
of the media in Ukraine, it is worth emphasizing
the complexity of its construction. Thus, one
can argue about the two-level legal construc-
tion of the legal status of the relevant subject
of constitutional law. The essence of the legal
structure of the media status is determined by
the doctrinal, regulatory, and organizational
legal elements, and the content — by the con-
cept of the media, the principles of their work,

the constitutional legal personalityof the media
and the guarantees of their activities. The essen-
tial and content structural elements of the con-
stitutional and legal status of the media are
considered sufficient for the effective activ-
ity or behavior of the media in implementing
and ensuring the constitutional right of citizens
established by part two of Art. 34 of the Con-
stitution of Ukraine ( Burlakov, 2020, pp. 47).

4. Problems of mass information freedom

Freedom of mass information as a princi-
ple meets the corresponding political and legal
regime. In other words, the legal regime expresses
the degree of rigidity of legal regulation,
the presence of known restrictions or benefits,
the permissible level of activity of subjects,
and the limits of their legal independence. Free-
dom of information is guaranteed by the state.
At the same time, the implementation of free-
dom of mass information in Ukraine cannot go
without significant problems.

One of the determining factors of attribut-
ing messages and data to the category of mass
information is their dissemination through
the media — print, audiovisual, or other. Free-
dom of mass information cannot be inter-
preted as permissiveness. Strict restrictions are
imposed on the media, which is why the current
Ukrainian legislation on the media is based pri-
marily on imperative norms.

In fact, there are many violations of the legal
status of the media. Thus, in studying the con-
stitutional and legal status of the media and its
observance in practice, the authors managed to
draw two interim conclusions: first, you can-
not help marking that in most cases the rights
of the media are respected and protected, and all
means are provided for protection in case of their
violation; secondly, there are often cases (and
there are many) when the constitutional rights
of the media are grossly violated, and they are
deprived of any opportunity to defend their
legitimate interests. Thus, information becomes
a tool for achieving the goals of the state
and ensuring its security (Vitkova, 2018, pp. 17).

Consequently, it raises the question about
the reasons for that state of affairs of the media
in Ukraine. Most experts in political science
and history associate it with the historical
development of the media in Ukraine, involv-
ing innovative methods of using information in
modern history. The fact is that since pre-rev-
olutionary Ukraine, newspapers and magazines
operated within state limits. A striking example
is the censorship during the reign of Alexan-
der III, and even the regulation of the media
in the totalitarian USSR. It is natural that
the state authorities try to fully subjugate
the media as the main channel of influence on
public awareness (Posida, 2020, pp.168)
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It is important to understand that the media
can shape public opinion and be the cause
of changes in domestic political processes.
According to the researchers, the media in
Ukraine have lost such essential functions
as assessing government actions, expressing
the opinion of society, and providing unbiased
information.

The media in Ukraine are directly con-
trolled by government agencies, so the media
are under strict supervision and are financially
dependent on officials.

Freedom of speech and freedom of infor-
mation are one of the fundamental principles
of democracy and, as already mentioned, are
enshrined in the Constitution of Ukraine.
Such a foundation is of utmost importance for
the work of the media, as we can judge about
the political and legal regime in the country by
the quality and veracity of their performance.

Experts distinguish three types of the media
in Ukraine:

The first type is the media that are com-
pletely subordinate to the state and provide
information as the seat of power requires.

The second type is the media controlled
by the economic elite of the country. Such
an option of organizing the media in demo-
cratic countries is quite free, but in Ukraine,
in the current political situation, the economic
elite is closely intertwined with the political
one. In this regard, the freedom of this kind
of the mass media does not differ from the first
type, upon which the mass media are controlled
by the state.

The third option is the completely inde-
pendent mass media. Their number in percent-
age ratio is much smaller, and they mostly work
to bring advertising to the viewer, not to con-
duct a high-quality journalistic investigation.

It should be noted that in 2015, the interna-
tional non-governmental organization Freedom
House published a global survey and rating
of press freedom in the world in 2015 (Global
Press Freedom, 2015). Therefore, according to
the rating, the Ukrainian media are not free.
At the same time, Yemen and South Sudan are
a sequence higher in the list, although the level
of democratic development in these countries
is much lower than in Ukraine. A major prob-
lem is not even the subordination of the media
to the government, but the social state since it
drives the limited freedom of the media. The
mass media is one of the most effective meth-
ods of enjoying citizens’ rights, and it is their
free development that leads to the creation
of a strong civil society.

Freedom of the press is often given a cen-
tral place in the block of constitutional guaran-
tees relating to freedom of expression. Abroad,
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the term “freedom of the press” is used to refer
to the print media, but it is sometimes used
more broadly to mean freedom of all types
of mass media.

5. International practices

The main criteria for choosing a state for
analyzing the constitutional legislation on
freedom of mass information were as follows:
the availability of specific norms on freedom
of the press in the constitution and the pres-
ence or absence of a special law on the media
in the system of national legislation. And, first
of all, we were interested in Western Euro-
pean situation, because the first newspapers
appeared in Western Europe, and therefore, it
has the most considerable experience of legal
regulation of the right to freedom of mass infor-
mation.

Most foreign states now have significant
legislative regulation of the media. Such coun-
tries as Germany, Italy, the United States,
France, Sweden, and Austria have a pronounced
freedom of expression enshrined in writing in
the constitutions. The relevant provision does
not exist in Great Britain and Australia. Law-
makers in these countries claim that freedom
of expression is guaranteed in their unwritten
constitutions.

All leading European countries, except
Great Britain, and the USA have specific con-
stitutional guarantees protecting the freedom
of the press. A strong judiciary plays a big part
in ensuring freedom of the press, as well as
the right of citizens to access information in
the countries under consideration.

At the same time, in all foreign countries,
the legislation on the media establishes legal
restrictions on freedom of the print press
and establishes state control over their activi-
ties.

6. Conclusions

The media’s constitutional and legal status
is a system of specific elements that determine
the components of the activities and conduct
of the media toward the implementation of free-
dom of the media and enforcement of the con-
stitutional right of citizens of our state to be
able to dispose information they possess as their
discretion.

There has recently appeared a belief that
the media are the “fourth” power branch in
the state. Given the study conducted, it is pos-
sible to say for sure that the above statement is
true. The media play an extremely important
role in enjoying the rights and freedoms of a per-
son and a citizen. Nevertheless, we have to state
that the media performance has not yet become
the factor that would contribute to achieving
national harmony in the state and eliminating
social tension in society.
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HAYKOBI TOCTKEHH KOHQTHTYHIﬁHO-HPABOBOFO CTATYCY
3ACOBIB MACOBOI IH®OPMAIIII

Anoranis. Mema. O6rpyHTYBaHHsI IOC/IPKEHHS KOHCTUTYIIITHO-ITPABOBOTO CTATYCy 3ac00iB Maco-
Boi iH(popMallii Horo CKIAMOBUX, a TAKOXK TPOAHATI30BAHO TEPCHEKTUBU Ta HEMOJIKM JaHOTO CTaTy-
Cy B TIepioJ cborojicHHs. BiU3HAueHHs KOHCTUTYIIHO-TIPABOBKX 3acaj| opraHisartii ta misibHocti 3MI
B YKpaiHi, BusiBjieHHs1 Micid Ta ctatycy 3MI B cydacHOMy rpoMajisTHCbKOMY CYCITiJIBCTBI, BCTAHOBJIEHHST
iXHBOI POJIi B HALIOMY MOBCSKAEHHOMY JKUTTI, Ha/[aHHsI HAYKOBO 00IDYHTOBAHKX IIPOIO3HUILiii, CIIPAMOBa-
HUX Ha yI0CKOHAJIEeHH fisnpHocTi 3MI B YkpaiHi.

Memoou docaioncenns. Pobora BiikoHaHa Ha 6a3i 3araJIbHOHAYKOBHX Ta CIEIiaIbHIX METO/IIB Hay-
KOBOTO TIi3HAHHS.

Pesyavmamu. Cboroini B ycboMy CBiTi Hallblibury I{iHHICT MicTUTh B c00i indopmarist. Jloau
MOCTIHO CIPUITMAIOTh HOBY iH(OpMaIliio, IeKOJM HaBiTh He TOMivaoun 1poro. TeseGayeHHs, paiio,
raseTy, )KypHaJIM, IHTepHET — € il JpKepesioM, abo iHIKMMU coBamMu — 3acobamu MacoBoi iHdopmartii. [1lo
CTOCYETbCS YKpPAiHU, TO BOHA HE CTajla BUHATKOM cepell iHIMX iep:kaB cBiTy. Ciliji 3a3HaUnTH, 1110 11PO-
6J1eMa KOHCTUTYI[IHO-TIPaBOBUX 3acajl opratisarii Ta isibHocTi 3MI € 6aratoacrnekTHOIO, 110 3yMOBH-
JIO aKTHBI3aIliI0 YYeHUX Ta PAKTUKIB 1100 BUBYEHHS Ta BUPOOJIEHHSI HAYKOBKMX HAlpaIloBaHb i3 1aHO
TEMH, PO IO CBifyaTh, 30kpema, nocimpkenns O.A. Bosuecencokoi, T.M. 3aBoporuenko, LII. Icaenka,
0O.B. Kanumiit, T.A. Kocrenpkoi, [ M. Kpanoctyn, 1.B. Jliogsuk, JI.B. Mapnaxaesa, O.B. Hecrepenko,
B.B. Ceparoka, IO.M. Toxuku, T.B. UyGapyk Ta iHIIMX MpoBiAHNX BYeHnX. [IpoanamizoBaHo MOPyIeHHs
mpaB Ta craTycy 3aco6iB MacoBoi iHdopmanii, 3akpimnerux y Koncruryuil Ykpainu. Bxazano ocHoBHI
MIPUYUHY TTOPYIIEHHST OCHOB KOHCTUTYIIiiHOTO cTarycy 3MI, naBeneno kmacudikariito 3MI Bigmosigno
JIO CTYIIEHS 3aJIE)KHOCTI Bifl ZIepsKaBU. AHAIIBYEThCS IUTAHHS MOKIMBOCTI BUPIIIEHHS 11iei pobeMu sk
3 GOKY JiepKaBU TaK il CyCIIIbCTBA.

Bucnosxu. Hapasi cTBopeHO 1paBoBi 0CHOBM opraHizaiiii Ta miszibHocti 3MI, BctanoBieno mepxkas-
Hi rapanTii 3rizHo 3 KoHcTuTymielo YKpainu Ta BiMOBiTHIMYU BHIe3a3HAYeHUMN 3aKOHAMU YKpaiHu.
Oxpemi nmutanHs oprauizaiii Ta giszibHocti 3MI B Ykpaini yperyiboByoTbes Hakazamu MiHicTepcTsa
foctuilii Yxpainu ta [Tocranopamu Bepxosuoi Pagn Yxpainu. Coin 3aznaunt, 1o e 3 07.05.2022
POKY He 3aCTOCOBYIOTHCST HA TePUTOPil YKpaiHn HOpMaTUBHO-TIpaBoBi akTu KosmimHboro ¥ PCP Ta CPCP
Yy CHJLy 3arajibHOBU3HAHOTO MIKHAPOJIHOTO IIPUHIIUITY [IPABOHACTYIIHUIITBA, 1[0 GE3M0CEPEIHBO TIOB'SI3aHO
3 MOBHOMACIITAOHUM BTOPrHEHHsM 3arapOHuKiB. Cepel TakuX CJIijl 3a3HaunTH, 30KpeMa, 3akon CPCP
«IIpo npecy Ta inui 3acobu MacoBoi iHdopmarii». OUeBUIHO, 110 TaKe 3aKOHOAABCTBO IIOTPEOYE 3MiH.

KmouoBi cioBa: KoHcTuTyllist, KOHCTUTYIiiiHE NPaBO, KOHCTUTYUIHHMI CTATyC, KOHCTUTYILilHI
rapanrii, 3acobu MacoBoi iHpopMarrii.
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LEGAL RESTRICTIONS AS THE BASIS
OF INSTRUMENTAL THEORY OF LAW

Abstract. Purpose. The purpose of thearticleistostudy legal restrictionsasan element of the mechanism
of legal regulation, their essence, and approaches to their determination and classification; to elucidate
the essence of legal restrictions as a key element of the instrumental theory of law. Research methods.
General scientific and special methods of scientific cognition were used for carrying out the present research.
Results. The main approaches to determining legal remedies are considered as a part of instrumental
theory of law. The article analyses the place of legal restrictions in the mechanism of legal regulation,
examines the main scientific approaches to identifying legal restrictions as an element of the system of legal
remedies, and provides an author’s definition of legal restrictions. The importance of legal restrictions for
legal influence and the main approaches to their classification, in particular, depending on the structural
element of a legal norm, were researched, while legal restrictions were considered amidst the disposition
of the legal norm. The peculiarities of the implementation of legal restrictions were analysed in order to
ensure their effective impact. The peculiarity of legal obligations as a special type of legal restrictions
is regarded. Conclusions. It should be noted that legal regulation is carried out through a combination
of legal incentives in the process of legal regulation and legal restrictions. It is through the use of various
legal means that the positive effect of legal regulation on public relations is achieved. In general, the issue
of legal restrictions is a question of the limits of human legal freedom in society, because it is limited by
the freedom of others. Thus, legal restrictions (along with legal incentives) are fundamental means of legal
regulation. The effect of only legal incentives in the process of legal regulation cannot exist without legal
restrictions that balance the mechanism of legal regulation. The relevant relationship contributes to
the impact of law on society. Similarly, the violation of the balance in applying various legal means has
the consequence of not obtaining the desired result of legal regulation. Therefore, legal incentives, backed
by appropriate legal restrictions, have the most effective impact on legal regulation.

Key words: mechanism of legal regulation, legal means, legal restrictions.

1. Introduction

Modern theoretical science substantiates
different approaches to understanding law. The
main ones are legal, sociological, normative,
communicative, integrative and instrumental
scientific approaches. Each of them focuses on
important aspects of law, revealing its value
and social purpose. The analysis of the prob-
lem determines the essence of the instrumental

approach.
Instrumental theory of law focuses
on the practical (praxiological) purpose

of law, and special attention is paid to clarifying
the nature of legal remedies and various types
of legal activities. Given that the modern legal
paradigm is becoming more practice-oriented,
instrumental theory of law is becoming one
of the integrative theories of law, and the con-
cept of legal means is called ‘instrumental the-
ory of law’, ‘instrumental approach’, which is
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supported by A. Malko, K. Shundikov, V. Sapun
(Malko, Shundikov, 2003; Sapun, 1992)
and which can be considered one of the most
promising and progressive scientific areas
of modern theoretical and legal science.

Substantiation of the instrumental theory
of law (instrumental approach) was a natural
stage in the formation of legal understanding. Its
main provisions are due to the value of law, its
ability to be an instrument of ordering the diverse
life of society. Instrumental theory of law can be
considered as a potential future replacement for
normativism, as instrumentalism is a fundamen-
tal scientific trend, philosophically and methodo-
logically sound and productive, which should be
further researched and expanded. Thus, instru-
mental theory shifts the vector of ideas about
the right to a higher level of knowledge.

The purpose of the article is to study legal
restrictions as an element of the mechanism

© |. Pavliukov, 2022
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of legal regulation, their essence, and approaches
to their determination and classification; to
elucidate the essence of legal restrictions as
a key element of the instrumental theory of law.
General scientific and special methods of scien-
tific cognition were used for carrying out this
research.

2. Legal restrictions as the basis of instru-
mental theory of law

The basis of instrumental theory of law is
the analysis of legal means. In general, legal
means are legal phenomena that are reflected
in the tools (resolutions) and actions (tech-
nologies), which satisfy the interests of legal
entities, ensure the achievement of personal
and public goals.

One of the approaches to the formation
of ideas about legal means is their understand-
ing as the institutional phenomena of legal real-
ity, which render the regulatory force of law, its
energy, and play the role of its active centers.
Another approach is to understand legal means
as a tool that accumulates in the mechanism
of legal regulation, which contributes to achiev-
ing the goal of legal regulation (Denisova,
2013, p. 86). To achieve the goal of regulatory
influence, law uses unique tools — means of legal
influence, which are divided into two groups
(legal incentives and legal restrictions).

It should be noted that the theory of rem-
edies is more important primarily as a general
theoretical concept that allows for using various
remedies regardless of the nature of the legal
relationship between the subjects of law in dif-
ferent law branches. At the same time, accord-
ing to K. Petrov, it is possible to see the short-
comings of law enforcement, which are caused
by the wrong choice of legal means (Petrov,
2019, p. 47).

Legal restrictions are means of exercising
legal responsibility and tools to ensure the legal
status of the person. A. Malko has thoroughly
studied legal restrictions as a process of legal
coercion at the informational and psychological
level in potential or actual terms, in the per-
formance of actions in the public interest or in
the interests of the authorized entity. According
to the scientist, legal restrictions (as well as legal
incentives) constitute a more extensive layer
of the legal sphere — information and psycho-
logical means of law, while reflecting the duality
of legal information. They are broader in scope
than traditional methods of legal regulation
and do not replace other diverse legal remedies,
to some extent integrating and unifying them
(Malko, 2004, p. 92).

S. Bobrovnik has an important posi-
tion which defines legal restriction as
those enshrined in the right to refrain from
an illegal act, the purpose of which is to create

the necessary conditions to meet the interests
of the authorized entity and the public inter-
est as a whole (Bobrovnyk, 2004, p. 92). Fol-
lowing N. Onishchenko, a legal restriction is
an obstacle to illegal behaviour enshrined in
legal norms, which creates conditions for sat-
isfying the interests of the subject of law for
the normal functioning of social institutions
(Onishchenko, 2010, p. 97). The existence
of legal restrictions is intended to protect soci-
ety from the arbitrariness of law enforcement.
Ultimately, legal restrictions must have one
goal in all cases: to ensure a reasonable compro-
mise between the public need and the interests
of such a society (Goiman, 1998, p. 33).

Based on various approaches to the defini-
tion of legal restrictions (which are primarily
due to the multifaceted nature of this category),
it is most optimal to define legal restrictions
as certain legal remedies aimed at deterring
and restricting the subject of legal relations
from certain acts through negative motiva-
tion. Thus, legal restrictions are a certain limit
to the lawful conduct of legal entities, which
must not violate the legal rights and interests
of other entities. In this case, the legal restric-
tion is a safeguard against illegal behaviour. In
general, legal restrictions are designed to reduce
social activity that is contrary to legal norms. In
fact, legal restrictions operate in a system with
legal incentives and protect public relations
from the negative impact of illegal factors. That
is why legal restrictions perform the functions
of protection and defence and are not designed
to develop public relations.

The functional purpose of legal restric-
tions is to create such conditions under which
the need to protect and safeguard the interests
of individual entities and society will be met.
Thus, legal restrictions prevent illegal activity
and stabilize social processes.

According to A. Denisova, the importance
of legal restrictions for legal influence is as fol-
lows:

1) they determine the limits of permissible
behaviour in the process of legal influence;

2) are a means of ensuring the legal status
of a person as an important aspect of the mani-
festation of legal influence;

3) have a regulatory basis for consolidation
and provide preventive action to prevent viola-
tions of legal requirements;

4) ensure the formation of motivation
for the need for legal influence (Denisova,
2013, p. 101).

The category of ‘legal restrictions’ is most
fully disclosed in the scientific legal literature
through the classification of its types. A. Malko
notes that the main types of legal restrictions,
depending on the element of the rule of law
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in which the restrictions are fixed, are legal
fact-restrictions (hypothesis of the rule of law),
duty, prohibition, suspension, etc. (disposition
of the rule of law) and punishment sanction
(Malko, 2004, p. 94). According to N. Onish-
chenko, the classification of restrictions depends
on the content of values that the subject is
deprived of when applying them: substantive
and moral and legal restrictions (Onishchenko,
2010, p. 229).

In order to substantiate the criterion
of classification of legal restrictions depending
on the structural element of the legal norm in
which they are enshrined, legal entities take
into account that the conditions of their rights
and obligations, benefits and prohibitions, legal
consequences due to specific legal facts. That is
why in some cases the subjects want to occur,
and in others — prevent their occurrence.

Legal regulation is carried out by various
means, which are applied in a certain sequence,
replacing and complementing each other. It is
these tools that ultimately shape the legal state
of society (Vengerov, 1998, p. 264). Legal obli-
gations are the primary means of regulation.
Following A. Malko and V. Subochev, duty
is a certain way of realizing interests by influ-
encing the behaviour of other subjects of legal
relations. It is the duty that motivates the legit-
imate interests, while establishing the frame-
work of permissible behaviour for the partici-
pants of such legal relations by virtue of their
own behaviour (Malko, Subochev, 2004, p. 2).

Based on the analysis of the modern legal
literature, it is worth mentioning that respon-
sibilities include both incentives and legal
restrictions. In this regard, A. Malko states
that the relevant view is not based on infor-
mation and psychological action of law but on
the social mechanism, sociological approach
to legal incentives, in which the main problem
is not to meet the specific interests of specific
subjects of law (material side) and the problem
of their lawful activities (formal side) (Malko,
2005, p. 97).

3. Legal remedies
of the rule of law

An important aspect of the study of legal
remedies is their placement in the structure
of the rule of law. Thus, V. Kozhevnikova
argues that from the standpoint of the structure
of the rule of law, restrictions in the hypothesis
are indicated as legal grounds in the form of legal
facts, the presence of which results in a restric-
tion of a particular right (Kozhevnikova, 2018,
pp. 18-21). The disposition reveals the con-
tent of a certain legal restriction and sets out
prohibitions, suspensions, and obligations. The
limits of rights are established for all subjects
of the respective legal relations and are specified
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in the structure

in the acts of the current legislation. Restric-
tions, in turn, are characteristic of the establish-
ment of certain rights, subjects of family rela-
tions in accordance with the features, conditions
and procedure for exercising the relevant rights.

At the level of the disposition of the legal
norm, legal restrictions are legal obligations,
prohibitions, suspensions, while sanctions con-
tain certain penalties, which are the most sig-
nificant means of restriction. Another criterion
for distinguishing legal restrictions as a means
of legal regulation is belonging to a particular
area of law in which they are enshrined, namely:

1) civil law restrictions that are enshrined in
the rules of civil law, such as Art. 36 of the Civil
Code of Ukraine, which provides for the restric-
tion of civil capacity of an individual under cer-
tain conditions (Civil Code);

2) restrictions in labor legislation. For
example, the following restrictions according to
the Labour Code of Ukraine: restrictions on over-
time work (Article 62), restrictions on payroll
deductions (Article 127), restrictions on women’s
work at night (Article 175), etc. The main array
of legal restrictions in labor law is contained in
the form of prohibitions (Labour Code);

3) restrictions in family law. For exam-
ple, restrictions are enshrined in the Fam-
ily Code of Ukraine, namely: restrictions on
persons who cannot be married to each other
(Article 26), deprivation of parental rights
(Article 164), restrictions on persons on adop-
tion (Article 212), etc. (Family Code);

4) restrictions in land legislation, which are
highlighted in a separate chapter 18 of the Land
Code of Ukraine on restrictions on land rights,
which, for example, are: a) the condition to
begin and complete construction or devel-
opment of land within the prescribed time;
b) a ban on certain activities; ¢) a ban on
changing the purpose of the land, landscape;
d) the condition to carry out the construction,
repair or maintenance of the road, road section;
e) the condition of compliance with environ-
mental requirements or the performance of cer-
tain works; €) conditions to grant the right to
hunt, catch fish, collect wild plants on their land
at the prescribed time and in the prescribed
manner (Land Code);

5) economic and legal restrictions, which
often exist in the form of suspension of the busi-
ness entity. For example, in accordance with
Art. 246 of the Commercial Code of Ukraine
established restrictions and suspensions in
the following cases: 1) the implementation
of any economic activity that threatens human
life and health or poses an increased danger to
the environment is prohibited; 2) in the case
of economic activity in violation of environ-
mental requirements, the activities of the busi-
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ness entity are prohibited (Commercial Code);

6) environmental and legal restrictions,
which are in the form of specific legal restric-
tions on the limits of emissions of pollutants
into the environment. For example, according to
Art. 44 of the Law of Ukraine ‘On Environmen-
tal Protection’ set limits on emissions of pol-
lutants into the environment and other types
of harmful effects in general in the Autonomous
Republic of Crimea, regions, cities of national
importance or individual regions are set if it
leads to pollution of natural resources impor-
tance, territories of other oblasts, — the central
body of executive power, which implements
the state policy in the field of environmental
protection (Law of Ukraine ‘On Environmental
Protection’);

7) administrative and legal restric-
tions, which exist mainly in the form
of warnings and prohibitions. For example, in
Art. 30 of the Code of Administrative Offenses
of Ukraine provides for deprivation of the right
to drive a citizen is applied for up to three years
for gross or repeated violation of the exercise
of this right or for up to ten years for system-
atic violation of the use of this right (Code
of Administrative Offenses);

8) the widest list of restrictions is established
in criminal law in the form of prohibitions, pun-
ishments and restrictions of rights. For example,
Art. 172 of the Criminal Code of Ukraine estab-
lishes that for illegal dismissal of an employee
for personal reasons or in connection with his
notification of violation of the Law of Ukraine
‘On Principles of Prevention and Combating
Corruption’ to another person, as well as other
gross violations of labour legislation from two
thousand to three thousand non-taxable mini-
mum incomes or deprivation of the right to hold
certain positions or engage in certain activities
for up to three years, or correctional labour for
up to two years (Criminal Code).

Within the framework of legal regulation,
legal facts act as circumstances that limit,
restrain and determine the limits of permissible
behaviour, as well as provide an opportunity
to implement permitted behaviour. There-
fore, at the present stage, legal obligations in
terms of legal restrictions should be studied as
amotivational and motivating effect on people’s
behaviour.

It should also be noted that it is not enough
to have the necessary arsenal of legal restric-
tions to ensure their effective impact. An impor-
tant aspect is their implementation. In con-
ducting her dissertation research, O. Levada
appropriately noted that the signs of realization
of legal restrictions are: 1) focus on restrain-
ing the subject’s own interests and at the same
time satisfying the interests of the other party

in legal relations and public interests in pro-
tection and defence; 2) the actual reflection
of the reduction of opportunities, freedom,
and hence the rights of the individual, which is
carried out through duties, prohibitions, pun-
ishments, suspensions, limitations and types
of behaviour of subjects; 3) expression of neg-
ative legal motivation; 4) performance of a pro-
tective function in the public and state interest;
5) aim to reduce negative activity (Levada,
2019, pp. 13).

It is noteworthy that legal obligations play
an important role not only as legal restric-
tions, but also positive obligations that indicate
the subject of the need for lawful action. Posi-
tive commitments are more related to coercion
than to stimulating people’s behaviour. In gen-
eral, in the legal literature, legal restrictions are
rightly associated with the narrowing of per-
mits, the imposition of prohibitions and addi-
tional positive obligations, as the obligation is
a necessity, due to which in case of non-compli-
ance there are penalties.

Developing the idea of legal obligations,
it can be argued that prohibitions are also to
some extent passive obligations. By imposing
prohibitions, the regulator thus imposes certain
negative obligations — that is, the obligation
to refrain from illegal acts. Thus, the legisla-
tor expresses his negative attitude to certain
actions that he considers undesirable for public
relations. In this regard, A. Denysova believes
that the prohibition by creating obstacles to
the interests of the individual in relation to
whom it acts, is aimed at realizing the interests
of the opposite party (Denysova, 2013, p. 108).

4. Conclusions

Summarizing the above, it should be noted
that legal regulation is carried out through
a combination of legal incentives in the pro-
cess of legal regulation and legal restrictions. It
is through the use of various legal means that
the positive effect of legal regulation on pub-
lic relations is achieved. In general, the issue
of legal restrictions is a question of the limits
of human legal freedom in society, because it is
limited by the freedom of others.

Thus, legal restrictions (along with legal
incentives) are fundamental means of legal reg-
ulation. The effect of only legal incentives in
the process of legal regulation cannot exist with-
out legal restrictions that balance the mecha-
nism of legal regulation. It is relationship that
contribute to the impact of law on society Simi-
larly, the violation of the balance in the applica-
tion of various legal means has the consequence
of not obtaining the desired result of legal reg-
ulation. Consequently, legal incentives, backed
by appropriate legal restrictions, have the most
effective impact on legal regulation.
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IIPABOBI OBMEKEHHS SIK OCHOBA
IHCTPYMEHTAJIBHOI TEOPII IIPABA

Anoranis. Mema. J[oc/ijykeHHS TIPAaBOBUX 0OMEXKEHb K €JEMEHTY MeXaHi3My IIPaBOBOTO PEryJIio-
BaHHSI, IX 3HAYEHHS T XO/IB /0 1X Kiacudikarii. PO3KpUTTs CyTHOCTI MTPABOBUX OOMEKEHD SIK KIH0UO-
BOTO €JIEMEHTY iHCTpyMeHTaIbHOI Teopii mpaBa. Memoou docaioncenns. Tpu 3ilicHeH T JOCTIIKEHHsT
GyJi1 BAKOPUCTAHI 3ara/IbHOHAYKOBI Ta CIIeliaibHi MeToAM HayKoBoro TisHanHs1. Haykoea nosusna. Pos-
[JISTHYTO OCHOBHI THAXOAM 0 BU3HAYEHHs MPABOBKX 3ac00iB. Y CTATTI MpoaHaIi30BaHO MicIle MPaBOBUX
o6MeReHb y MEXaHi3Mi TPABOBOTO PETYJIIOBAHHS Ta PO3TJISIHYTO OCHOBHI HAYKOBI MiAIXO/IM /10 BU3HAYEHHST
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[PABOBUX OOMEKEHD SIK €IEMEHTY CHCTEMU [IPABOBHUX 3ac00iB, HAIAHO ABTOPCHKE BU3HAYEHHSI IIPABOBIX
oOMeskeHb. J{OC/iIKEHO 3HAYEHHS TIPAaBOBMX 0OMEKeHb JIJIsi IPABOBOTO BILUIMBY Ta OCHOBHI MAXOAM 10
BU3HAUEHHS Kaacugikallil mpaBoBUX 0OMeKeHb, 30KpeMa 3aJIEKHO Bifl CTPYKTYPHOTO €JIEMEHTY MPAaBO-
BOI HOPMH, PO3IJISTHYTO MPABOBi 0OMEKEHHS Ha PiBHI ANCIO3UII MpaBoBoi HopMu. IpoaHatizoBaHo oco-
GmBOCTI peatizailii paBoBUX 0OMEKeHb 3a1/1s1 3a0e31edeHH s iX e)eKTUBHOTO BILUBY. PO3IISAHYTO 0CO-
GuBiCTh PAaBOBUX 0GOB'SI3KIB K 0COGJIMBOTO BULY IIPABOBHUX 0OMexeHb. Bucnoexu. Ciin 3a3Hauuty,
1[0 TIPaBOBE PETYJIIOBAHHS 3 HCHIOEThCSI Yepe3 KOMOIHAIITO /il TPaBOBUX CTHMYJIB Y MPOIIECi IPaBOBOTO
peryJioBaHHs Ta paBoBux o0MeskeHb, CaMe uepes 3acTOCyBaHHS PISHOMaHITHUX [IPABOBUX 3aC0O0iB A0Cs-
TaeThbCs TO3UTUBHUIL epeKT 1IPaBOBOTO PEryJIIOBAHHS Ha CYCILNbHI BiTHOCUHU. B 3araipHOMY IUTaHHS
[PABOBUX OOMEKEHb € MUTAHHSIM MeX IIPABOBOI CBOGOIM JIOAMHY B CYCIIJIBCTBI, ajike BOHA 0OMeKeHa
¢B06OI010 iHIIKX Jitoziel. OToke, IPaBOBi 0OMeKeHHS (TIOPS/L i3 IPABOBUMIE CTHMYJIAMH ) € OCHOBOTIOJIOK-
HUMU 32C00aMU [IPABOBOTO PEryJoBaHHsL. [ist Jiuiie IPaBOBUX CTUMYJIIB Y IPOLIECI IPABOBOTO PETYJIHO-
BAHHSI He MOKe iCHYBaTH O€3 PABOBIX 0OMEKEHb, SIKi 30aTAHCYIOTh MEXaHI3M [IPABOBOTO PETYJTIOBAHHSI.
Came Ha 1[bOMY B32€MO3B’I3Ky NMOOYI0BaHUI BIJIMB IIpaBa Ha CyCIiibCTBO. Tak camo i MOpyIIeHHsI 110~
ro GajaHCy y 3aCTOCYBAHHI PI3HOMAHITHUX IIPABOBHX 3ac00IB MA€ HAC/IIIKOM HEOTPMMAHHS OaKaHOTO
pe3yJIsTaTy MpaBoBOTo peryioBanHs. Came TOMY ITPAaBOBI CTUMYJIH, HiJAKPINJIeH] HAIEKHUMU TIPABOBUMU
0OMeKeHHSIMHU, MalOTh Halle(DeKTUBHIIIMHI BIJIUB HA IPABOBE PETYJIIOBAHHSL.
Kmo4oBi ¢j10Ba: MexaHisM MpaBOBOTO PEryJIIOBAHHS, TIPABOBi 3aC00H, IIPaBOBI 0OMEKEHHSI.
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REFORM OF LAW ENFORCEMENT BODIES
AND ITS IMPACT ON THE ORGANISATION

OF CRIME CONTROL UNDER CRIMINAL LAW
IN THE FIRST HALF OF THE 1920S

Abstract. Purpose. The purpose of the article is to study the process of reforming law enforcement
bodies and its impact on the organisation of crime control under criminal law in the first half of the 1920s.
Results. 1t is emphasized that the Soviet law enforcement bodies were involved by the authorities in
the implementation of tasks to impose the appropriate ruling regime, which involved their participation
in forceful actions that were negatively perceived by the majority of the population. This reduced
the credibility of representatives of such bodies in the eyes of the public, which largely determined
the nature of their staffing. The relatively low credibility of the Soviet law enforcement bodies during
the 1920s was also due to the selectivity of their counteraction to criminals, based on the class expediency
of the relevant activities. The formation of a corrupt system of officials in law enforcement bodies
frequently negated efforts aimed at “purification” of the militia ranks from bribe-takers, discipline violators,
and thieves. This was due to the “immunity” of the top leadership of law enforcement bodies, based on
their involvement in the party nomenclature, which did not allow for a fundamental renewal through
large-scale recertification, while the participation of senior militia officials in the activities of family
and landowner groups in the party environment made them vulnerable only in the event of the defeat of one
or another group in the fight against competitors. Therefore, even after losing some of the subordinates
who were convicted of various crimes, including those who fulfilled the whims of the top leadership, it
received new executors by replacing their predecessors. Conclusions. It is concluded that the measures to
reform law enforcement bodies, strengthen criminal repression, and mainly the economic transformations
of the Bolshevik government contributed to a change in the qualitative structure of crimes and their
quantitative characteristics, which led to measures of crime control under criminal law, which in the late
1920s was complicated not only by a sharp aggravation of social relations in the countryside, but also by
the inability of law enforcement officials to control all localities, as the economic opportunities of wealthy
and middle peasants for some time still allowed them to organise quite effective resistance, which resulted
in mass violations of the law. Therefore, according to the top leadership of the USSR, the most effective
means of suppressing the resistance of the peasantry to the policy of forced appropriation of their labour
results was policy on collectivisation of agriculture.

Key words: law enforcement bodies, authority structures, population, public, counteraction to
criminals.

1. Introduction

The Communist Party nomenclature in
the USSR was formed as a group separated by
various privileges from the rest of the society,
which was not only to some extent excluded
from the scope of law, when legal acts were
substituted by decisions of party bodies in
relation to a particular person in case of viola-
tion of “party discipline”, but also as a group
opposed to representatives of intellectual work,
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as “soft-bodied persons” who could not be firm
enough to preserve the “gains of the revolution”.

The process of separation of the Communist
Party and State nomenclature, and later ordi-
nary party functionaries, from the population
was most clearly manifested in the establish-
ment of an extensive system of benefits and priv-
ileges for officials at a time when ordinary citi-
zens suffered from hunger, unemployment, lack
of proper social security, housing and living

© S. Sabluk, 2022
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conditions. This did not contribute to the for-
mation of ideas about the Bolsheviks’ power as
fair, and for some of the persons who commit-
ted crimes, it served as a kind of justification
for criminal activities and, quite likely, could
be the basis for opposing the top of the under-
world (for example, “thieves in law”) to any
state bodies on the basis of lack of cooperation
with the authorities. Such opposition, as an ele-
ment of criminal subculture, existed at least
before the beginning of the German-Soviet
war and was one of the foundations for the for-
mation of rules of conduct for representatives
of the criminal world, who under any circum-
stances did not cooperate with the authorities.

It was the privileges that attracted to the rul-
ing party careerists and people who sought to
gain power at any cost to satisfy their own
ambitions. This fact caused the spread of offi-
cial crimes among party and state employees. At
the same time, the proportion of criminals in this
field fluctuated for a long time between 8 and 9%
(Mikheieva, 2004). This category of criminals
also included persons who enjoyed the rights
and privileges of party and Soviet figures using
forged documents (Website of the Central State
Archive of Public Association, cdago.gov.ua).

Problems that are important both in theo-
retical and practical aspects for consideration
of the process of crime control were raised in
the works by O.M. Bandurka, Y.A. Helfand,
L.M. Davydenko, A.I. Dolhova, A.P. Zakaliuk,
A.F Zelenskyi, O.M. Lytvak, P.P. Mykhailenko,
V.M. Popovych. The role and importance
of the scientific heritage of Ukrainian and for-
eign scientists, their proposals and recommen-
dations on the organisation of effective crime
prevention are of high value, but it should be
admitted that the problem of historical and legal
analysis of crime control under criminal law in
Ukraine in 1922-1960 has not yet been under
a comprehensive study.

That is why the purpose of the article is
to study the process of reforming law enforce-
ment bodies and its impact on the organisation
of crime control under criminal law in the first
half of the 1920s.

2. Specificities of criminal activities
and criminalisation of representatives
of the authorities

The most widespread type of criminal
activities of the party and Soviet leaders was
the abuse of power, which manifested itself
in the appropriation of food, drinks, drinking
and orgies with subordinates, as well as the ille-
gal acquisition and receipt of valuable items,
including jewellery, expensive weapons, furni-
ture, etc. as bribes (Website of the Central State
Archive of Public Association, cdago.gov.ua).
In the report of the instructor of the Central

Committee of the RCP(b) Kasatkin-Vladimir-
skyi, which was drawn up in 1923, it was
noted that a significant part of the workers
of the Ekaterinoslav party organisation was
associated with local political and criminal
banditry, repeatedly engaged in the illegal
appropriation of food and belongings from
the population, arranged massive drunkenness
(Website of the Central State Archive of Pub-
lic Association, cdago.gov.ua).

The scale of criminal activities in the ranks
of the party in the first half of the 1920s was
such that forced the Secretary of the Cen-
tral Committee of the CP(b)U V. Molotov to
approve on October 19, 1923 Circular No. 58
“On the fight against wastefulness, criminal use
of official position by members of the Commu-
nist Party”, which recommended transferring
cars and drays to the state, and emphasized
the need to strengthen the fight against alco-
holism and bribery (Website of the Central
State Archive of Public Association, cdago.
govua). At the same time, the Central Com-
mittee of the CP(b)U, in order to “strengthen
the credibility of the party”, repeatedly forced
journalists under the threat of criminal pun-
ishment to refuse to publish materials that
tarnished responsible party workers engaged
in criminal activities (Website of the Central
State Archive of Public Association, cdago.
govua). This practice of double standards
contributed to the criminalisation of officials,
some of whom viewed their activities solely
as a means of personal enrichment and uncon-
trolled use of power. However, the strengthen-
ing of authoritarian trends in the party leader-
ship necessitated the formation of management
verticals based on personal loyalty to the top
party leadership contrary to common sense,
morality and humanity. Such commitment was
achieved by expanding the rights and privileges
of the party nomenclature and the fear of los-
ing them in case of guilt or committing a crime
that threatened not so much the life, health
or property rights of citizens, but the inter-
ests of the top party leadership. This approach
contributed to the expansion of privileges
of the nomenclature.

The privilege of the party nomenclature
was enshrined in accordance with the instruc-
tion 0/26 of the Central Control Commission
of the CP(b)U of February 15, 1926, accord-
ing to which all cases brought against party
members who did not have serious public
importance were to be considered in party cells
(Website of the Central State Archive of Pub-
lic Association, cdago.gov.ua). Party cells were
given the right to determine punishment within
party discipline by taking under control, repri-
manding, etc.
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At the same time, all the most important ele-
ments of the Soviet state system, such as party,
authority institutions, law enforcement bodies,
courts, prosecutor’s office, in one way or another
participated in the formation of the totali-
tarian regime, although a special place in this
process was occupied by the security agencies
of the Cheka-SPA-NKVD (Arkhiiereiskyi,
Bazhan, Bykova, 2002, p. 225). As well as
the procedure for the formation of law enforce-
ment bodies, this had a significant impact on
the nature of the organisation of crime control
under criminal law.

Soviet law enforcement bodies were
involved by the authorities in the implementa-
tion of tasks to impose the appropriate ruling
regime, which involved their participation in
forceful actions that were negatively perceived
by the majority of the population. This reduced
the credibility of representatives of such bodies
in the eyes of the public, which largely deter-
mined the nature of their staffing. The rela-
tively low credibility of the Soviet law enforce-
ment bodies during the 1920s was also due to
the selectivity of their counteraction to crimi-
nals, based on the class expediency of the rele-
vant activities.

The legal basis for the creation of the Soviet
militia was the decree of the Council of People’s
Commissars of the Ukrainian SSR of February
9, 1919 “On the organisation of the militia”,
according to which the Council of People’s
Commissars of the Ukrainian SSR instructed
the People’s Commissariat of Internal
Affairs to form militia units on the ground
(Shevchenko, Chamlai, Strelnyi, 2012, p. 91).
However, it did not regulate the procedure
of interaction of the militia with other state
bodies of the Ukrainian SSR, which contrib-
uted to a decrease in the overall efficiency
of the law enforcement system of the republic.
In March 1919, the Instruction “On the organ-
isation of the workers’ and peasants’ militia
of the Ukrainian SSR” was approved, which
provided for the creation of the Soviet mili-
tia department in the status of a subdivision
of the NKVD of the Ukrainian SSR with
the subordination of provincial militia depart-
ments to it. Along with this, district militia
departments and militia departments in cities
were created. Over time, criminal investigation
bodies were created as part of the People’s Com-
missariat of Justice of the Ukrainian SSR. The
change in the administrative-territorial division
of the Ukrainian SSR in the mid-1920s led to
the creation of a new structure of the militia
apparatus with the liquidation of provincial
militia departments and the distribution of their
employees to the newly created administrative
districts and regions. And according to the Res-
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olution of the Council of People’s Commissars
of the Ukrainian SSR of August 25, 1928 “On
District Meetings of Soviets”, administra-
tive militia departments were created within
the district executive committees, which were
to provide administrative and military adminis-
tration, militia and criminal investigation.

3. General specificities of the activities
of law enforcement bodies

A characteristic feature of the work of mili-
tia officers was the overload of duties, which
was due to lack of staff. On June 16, 1924,
at the meeting of People’s Commissars of Inter-
nal Affairs of the Union Republics, a significant
reduction in the staff of criminal investigation
and militia was noted due to lack of funds (Web-
site of the Central State Archive of Public Asso-
ciation, cdago.govua). Therefore, in October
1922 in Kharkiv province, most of the 194 mili-
tia officers were workers and peasants who had
no special professional training. Due to the lack
of funds and the low level of training of oper-
atives, covert work was practically not carried
out (Website of the Central State Archive
of Public Association, cdago.gov.ua).

The relatively low credibility of law
enforcement bodies and the specifics of their
activities attracted people from a certain social
environment to join them, many of whom con-
sidered the purpose of their involvement in
law enforcement not so much to combat crime
as to use power (Mikheieva, 2003, p. 172). In
this regard, on September 18, 1922, the head
of the Criminal Investigation Department
of the Ukrainian SSR Mykhailov emphasised
the need to improve the authority of the mili-
tia by purifying its ranks of persons who could
not perform their duties and outright criminals
who abused their official position (Website
of the Central State Archive of Public Associa-
tion, cdago.gov.ua).

The documents of law enforcement bodies
noted that the system of bribery in the mili-
tia in the first half of the 1920s was built on
a clearly defined vertical. Bribery has become
one of the sources of permanent income for
militia officers of various ranks, and for the vast
majority of NEPmen it has become a guarantee
of their activities (Website of the Central State
Archive of Public Association, cdago.gov.ua).
At the same time, party and state officials, along
with law enforcement officers, were not only
involved in covering up the smugglers’ affairs,
but also in financing their activities, ensuring
the avoidance of liability, including through
illegal smuggling outside the USSR. These
schemes involved not only militia and SPA
officers (heads of the border unit of the Volyn
provincial department of the SPA), but also per-
sonally the head of the commission for the study
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of the border zone of the Ukrainian SSR Poluian
(Website of the Central State Archive of Public
Association, cdago.gov.ua).

Extortion from traders and illegal appropri-
ation of goods became widespread in a system
where senior officials demanded regular bribes
from their subordinates in the form of various
kinds of “gifts”, which created mutual respon-
sibility (Website of the Central State Archive
of Public Association, cdago.gov.ua). This kind
of relationship between superiors and subor-
dinates not only neutralised success in crime
control, but also ensured the formation of crim-
inal organisations with the participation of law
enforcement officers.

The liability of militia officers for official
crimes remained extremely abnormal: paramil-
itary guards were tried by a military tribunal,
and militia officers were tried by a secular court,
qualifying such crimes as negligence of duty
(Website of the Central State Archive of Public
Association, cdago.gov.ua).

The formation of a corrupt system of officials
in law enforcement bodies frequently negated
efforts aimed at “purification” of the militia
ranks from bribe-takers, discipline violators,
and thieves. This was due to the “immunity”
of the top leadership of law enforcement bodies,
based on their involvement in the party nomen-
clature, which did not allow for a fundamental
renewal through large-scale recertification,
while the participation of senior militia officials
in the activities of family and landowner groups
in the party environment made them vulnerable
only in the event of the defeat of one or another
group in the fight against competitors. There-
fore, even after losing some of the subordinates
who were convicted of various crimes, including
those who fulfilled the whims of the top lead-

ership, it received new executors by replacing
their predecessors. Such a nature of the organi-
sation of staffing in the militia not only neutral-
ised the growth of the credibility of law enforce-
ment bodies, but also formed confidence in
the expediency of such state of affairs, because
bribery became a guarantee of career growth,
economic activity, turning into an important
element of social relations. Moreover, the con-
viction of about 10% of law enforcement officers
for criminal activities could not change the sit-
uation, as the number of convicted persons was
only the “tip of the iceberg” due to the spread
of latent crime in the presence of large-scale
mutual responsibility, and the level of remuner-
ation in law enforcement bodies only provoked
some employees to participate in bribery.

4. Conclusions

Therefore, measures to reform law enforce-
ment bodies, strengthen criminal repression,
and mainly the economic transformations
of the Bolshevik government contributed to
a change in the qualitative structure of crimes
and their quantitative characteristics, which
led to measures of crime control under criminal
law, which in the late 1920s was complicated
not only by a sharp aggravation of social rela-
tions in the countryside, but also by the ina-
bility of law enforcement officials to control
all localities, as the economic opportunities
of wealthy and middle peasants for some time
still allowed them to organise quite effective
resistance, which resulted in mass violations
of the law. Therefore, according to the top lead-
ership of the USSR, the most effective means
of suppressing the resistance of the peasantry
to the policy of forced appropriation of their
labour results was policy on collectivisation
of agriculture.
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PE®OPMA ITIPABOOXOPOHHIX OPTAHIB TA Ii BIINB HA OPTAHI3AIIIIO
KPUMIHAJIbHO-IIPABOBOTO KOHTPOJIIO 3A 3JIOYMHHICTIO ¥V IEPIIIIT
IIOJIOBUHI 1920-X PP.

Anorauis. Mema. MeToio cTaTTi € I0CJIi/KeHHST poiiecy peopMyBaHHS IPABOOXOPOHHUX OPTaHiB
Ta HOTO BILIMB HA OPTaHI3aIlii0 KPUMIHATBHO-TIPABOBOTO KOHTPOJIIO 32 3JIOYMHHICTIO Y TIEPIIiil TOJ0BUHI
1920-x pp. Pesyavmamu. HarosoiieHo, 110 pasHChKI IIPABOOXOPOHHI OPraHK 3aJIy4aslucs BIA[HUMU
CTPYKTYDPaMH /IO Peaii3aliii 3aBIaHb [0 HACA/PKEHHIO Bi/IIOBIZHOTO IPABJISTIOTO PEKUMY, 110 Iepeidauasio
iX y4acTp y CHIIOBUX aKIIisIX, SIKi HETATHBHO CHpUiiMaiics Oibirictio HaceneHHs. Lle 3HIDKyBaIo aBTopH-
TET MPeCTaBHUKIB TAKMX OPraHiB B 04aX TPOMaICHKOCTI, 1[0 6arato B 4OMy BU3HAYAIO XapaKTep iX KOMII-
JIEKTYBaHHS. BiTHOCHO HEBUCOKMI aBTOPUTET PAJSTHCHKUX MMPABOOXOPOHHUX OpraHiB BIpoaosxk 1920-x
POKIB MOSACHIOBABCA TaKOK BHOIPKOBICTIO X MPOTHIII 3I0MMHIIAM, 3aCHOBAHOIO Ha KJIACOBii OMIIbHOCTI
3MiHCHEHHS BiITOBiHOI MisiibHOCTI. DOPMYBAHHS KOPYMIIOBAHOI CHCTEMI YHHOBHUKIB Y TIPABOOXOPOH-
HUX OpraHax 4acTo 3BOJIMJIO HaHiBeIb 3YCHJLIS 0 «OYMIIEHHIO» JIaB MU Bil XabapHUKiB, TOPYITHUKIB
JUCHUILTIHY, Kpaziis. [le GyJ10 1IOB'I3aHO 3 TUM, 110 «IMYHITET> BUIIOTO KEPIBHULITBA PABOOXOPOHHUX
OpraHiB, 3aCHOBaHMIT HA 3aJYYEHHI iX 10 TapTiITHOT HOMEHKJIATYPH, He 103BOJISB 3[IMCHUTH TPUHITUTIOBE
OHOBJIEHHSI Yepe3 MaciuTabHy IepeaTecTalliio, a y4acTh BUIMX YMHOBHUKIB MIIILII y AiSUIBHOCTI pOAMH-
HO-3eMJISI[PKUX YTPYIOBaHb B IAPTIHHOMY CepefOBUILI POOUB IX BPA3IMBUMHU JIMIIIE Y BUMAKY [OPA3KH
TOTO UM {HIIOTO YrPymnoBaHHs y 60poTh0i 3 KOHKYpeHTaMu. TAKMM YMHOM, HABiTh BTPATUBIIN YACTUHY
MiJIJTErJINX, SIKi 3aCy/UKYBAJIICS 32 PI3HOTO POALY 3JI0YMHH, B TOMY YKCJI i BAKOHYIOUN 3a0araHKU BHUIIO-
TO KepiBHUIITBA, BOHO OTPIMYBAJIO HOBHX BUKOHABINIB Uepe3 3aMillleHHS iX MOTepeAHNKiB. Bucnoexu.
3pobIieHO BICHOBOK, 1110 3ax01 Y cdepi pehopMyBaHHsI IPABOOXOPOHHUX OPTaHiB, MOCUJIEHHS KPUMi-
HaJIbHOI pernpecii, a TOJOBHUM YMHOM, €KOHOMIYHI [epeTBOPEHHs OLIbIIOBUIBKOI BJIAAM CIPUSIN 3MiHi
SIKICHOT CTPYKTYPH 3JI0YKMHIB Ta iX KIIBKICHAX XapaKTEPHCTHK, 10 00YMOBJIOBAIO 3aX0A¥ KPUMiHAIb-
HO-ITPABOBOTO KOHTPOJIIO 32 3JI0YMHHICTIO, AKuil HarpuKinii 1920-X pokiB yCKJIaIHIOBABCS He JIHIIE Pi3-
KMM 3ar0CTPEHHSAM COIiaJbHUX Bi/IHOCHH HA ceJli, a # He3aTHICTIO IPaI[iBHUKIB TPAaBOOXOPOHHUX Opra-
HIiB KOHTPOJIIOBATU BCi CiJIbCHKI HACEJIEHI MYHKTH, OCKIJIBKA €KOHOMIYHI MOKJINBOCT] 3aMOXKHUX CEJISTH
i cepeHsIKIB TeBHUIA Yac 1Ie J03BOJISIN OPTaHi30BYBATU IOCUTH e(PEKTUBHUIL CIIPOTUB, KW BIJINBABCS
y MacoBi opymientst 3akouiB. Tomy, Ha gyMKy Buioro kepisanirrsa CPCP, HailGinbir epekTHBHIM 3aC0-
GOM MPHYUIEHHS OMOPY CEJISTHCTBA MOITHI IPMMYCOBOTO BUJIYYEHHS Y HbOTO PEe3yJIBTaTiB Ipalli cTana
TOJIITKA KOJIEKTHUBI3allii CLIbCHKOTO FOCTIOIApCTBA.

Key words: npaBooxopoHHi opraiu, BiajiHi CTPYKTYPH, HACEJEHHsI, TPOMA/CHKICTD, TPOTH/IIS 3710~
YHHIISIM.
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SPECIFICITIES OF REGULATORY FRAMEWORK
FOR LIABILITY FOR ENDANGERMENT

IN CRIMINAL LEGISLATION

OF SOME POST-SOVIET STATES

Abstract. Purpose. The purpose of this article is to study the specificities of the regulatory framework
for liability for endangerment in the criminal legislation of some post-Soviet countries (Republic
of Azerbaijan, Republic of Belarus, Republic of Armenia, Georgia and Republic of Kazakhstan). Results.
The article analyses the experience of establishing criminal liability for endangerment of such post-
Soviet states as the Republic of Azerbaijan, the Republic of Belarus, the Republic of Armenia, Georgia,
and the Republic of Kazakhstan. Given the different degrees of social dangerousness, it is proposed to use
the experience of the Republic of Belarus and Georgia and to distinguish between the acts of deliberate
abandonment of a person in danger without aid and putting the victim in harm’s way by the perpetrator
according to different parts of Article 135 of the Criminal Code of Ukraine. Moreover, the latter
socially dangerous act is proposed to consider as a qualified corpus delicti of endangerment. The author
supports the idea, implemented in the law on criminal liability of the Republic of Kazakhstan and to
supplement Article 135 of the Criminal Code of Ukraine with Part 4, providing for such a specially
qualified corpus delicti of endangerment, as the acts provided for in the previous parts of Article 135
if they caused the death of two or more persons. Conclusions. It is concluded that the experience
of some post-Soviet states in establishing criminal liability for endangerment is quite interesting
and deserves special attention in the context of modernisation of the current version of Article 135
of the Criminal Code of Ukraine. In particular, the ideas of expanding the sanction of Part 1 of Article
135 of the Criminal Code of Ukraine with such basic alternative punishments as correctional (Criminal
Code of the Republic of Azerbaijan) and community service (Criminal Code of Georgia), to distinguish
the act of abandonment from putting the victim in harm’s way by the perpetrator between different
parts of the article (Criminal Code of the Republic of Belarus and Georgia), to supplement Article 135
of the law on criminal liability with other specially qualified corpus delicti of endangerment (Criminal
Code of the Republic of Kazakhstan) etc.

Key words: law, endangerment, crime, criminal code, punishment, corpus delicti.

1. Introduction

For many centuries in the territory
of modern Ukraine, the socially dangerous act
of endangerment has been criminalised. Cur-
rently, criminal liability for committing this
crime is provided for in Article 135 of the Crim-
inal Code.

Recently, frequent discussions in academic
circles arise regarding the need to introduce
a number of amendments to the current version
of Article 135 of the Criminal Code of Ukraine.
The study of the specificities of the regulatory
framework for liability for endangerment in
the criminal legislation of foreign countries is

© |. Dvornikova, 2022

potentially capable of demonstrating the ways
of modernisation of Article 135 of the Criminal
Code of Ukraine, and of establishing its main
shortcomings and controversial provisions.

In the context of this article, we will consider
the specificities of the regulatory framework for
liability for endangerment in the criminal leg-
islation of individual countries that were part
of the USSR. The relevance of such study is due
to the fact that the collapse of the USSR became
the starting point for the independent develop-
ment of legislation (including criminal legisla-
tion) of the States that were part of it. Almost
30 years have passed since then, so, of course,
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the legislation of each of them has undergone
significant changes. Some of these countries
even have similar problems as Ukraine.

It should be noted that the issue of analys-
ing foreign experience in establishing criminal
liability for committing a socially dangerous
act has been and is under focus in the works by
domestic scientists such as Yu.V. Alexandrov,
V.V. Babanina, 1.O. Bandurka, Yu.V. Baulin,
V. L. Borysov, A.A. Vozniuk, O.A. Hrytenko,
V.K. Hryshchuk, V.P. Yemelianov, O.S. Ishchuk,
.M. Kopotun, M.Y. Korzhanskyi, V.M. Kuts,
O.M. Lytvynov, LI. Mitrofanov, Ye.S. Nazymko,
AM. Orleans, Yu.V. Orlov, Ye.O. Pylypenko,
V.E Prymachenko, E.L. Streltsov, V.V. Suk-
honos, Ye.V. Fesenko, PL. Fris, M.I. Khavro-
niuk, V.V. Shablystyi, N.M. Yarmysh, and others.
Despite this, the experience of the post-Soviet
states in terms of establishing criminal liabil-
ity for endangerment remains insufliciently
researched.

The purpose of this article is to study
the specificities of the regulatory framework for
liability for endangerment in the criminal legis-
lation of some post-Soviet countries (Republic
of Azerbaijan, Republic of Belarus, Republic
of Armenia, Georgia and Republic of Kazakh-
stan).

2. Peculiarities of the regulatory frame-
work for liability for endangerment

Let wus begin with the experience
of the Republic of Azerbaijan. The law on crim-
inal liability of this state was adopted in late
1999 (entered into force on September 01,
2000). This legal regulation consists of two
parts: General and Special.

According to the Criminal Code
of the Republic of Azerbaijan, the act of endan-
germent is criminalised and is included in Chap-
ter Eighteen ‘Crimes against life and health’
of Section VIII ‘Crimes against the person’
(Criminal Code of the Republic of Azerbaijan
(approved by the Law of the Republic of Azer-
baijan, 1999).

Therefore, as in the Ukrainian law on crim-
inal liability, the generic object of this criminal
offense is social relations ensuring human life
and health.

Article 143 of the Criminal Code
of the Republic of Azerbaijan has the same title
as Article 135 of the Criminal Code of Ukraine
and provides for three alternative types of pun-
ishment (a fine of 1500 to 2000 manats or cor-
rectional labour for up to 2 years, or deprivation
of liberty for up to 6 months) for deliberate
abandonment of a person in a life-threatening
or health-threatening condition or deprived
of the opportunity to take measures for
self-preservation in cases when the perpetra-
tor had the opportunity to assist this person
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and was obliged to take care of him or her, or he
or she him-/herself put the victim in harm’s way
(Criminal Code of the Republic of Azerbaijan
(approved by the Law of the Republic of Azer-
baijan, 1999).

Therefore, unlike Article 135 of the Crimi-
nal Code of Ukraine, Article 143 of the Crimi-
nal Code of the Republic of Azerbaijan consists
of only one part and does not provide for quali-
fied corpus delicti of endangerment.

In our opinion, such a decision of the legisla-
tor of the Republic of Azerbaijan looks quite con-
troversial, because, for example, in case of death
of a person who was endangered, the degree
of social dangerousness of a criminal offense
increases significantly, and therefore, the estab-
lishment of qualified corpus delicti of this crime
is not just appropriate, but even a necessary step
on the part of the state.

In addition, considering the degree of social
dangerousness of endangerment, we believe
that the decision to establish a penalty in
the form of a fine in the sanction of Article 143
of the Criminal Code of the Republic of Azer-
baijan is inappropriate, because we assume
that in most cases this measure of state coer-
cion is insufficient for further re-socialisation
of the convicted person. The idea of establishing
punishment in the form of correctional labour
looks interesting.

Regarding the content of the sanction
of Article 143 of the law on criminal liability
of the Republic of the South Caucasus, the deci-
sion not to provide for imprisonment is surpris-
ing. This situation may theoretically lead to
the fact that in a number of cases the offender,
firstly, will receive a measure of coercion insuf-
ficient for correction, and, secondly, during
the serving of the sentence will continue to pose
a potential danger to social surrounding.

Moreover, similar to the domestic provision,
Article 135 of the Criminal Code of the Repub-
lic of Azerbaijan characterises corpus delicti
of criminal offense in the form of endangerment
by a sign of knowledge.

Allowing for the judicial practice,
V.M. Savytska came to the conclusion that
Ukrainian courts in criminal cases consider
knowledge as a feature that characterises
the intellectual moment of intent, and therefore
is part of this mandatory feature of the subjec-
tive side of a criminal offense as guilt, and is
a full awareness of the offender of certain facts
or circumstances (Savytska, 2020).

The indication of knowledge is extremely
important, as it enables to bring to criminal lia-
bility the person who has endangered the victim
due to negligence.

Thus, the provision of the Criminal Code
of the Republic of Azerbaijan, which enshrines
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criminal liability for endangerment, contains
both debatable and quite interesting provi-
sions. In particular, the experience of this Cau-
casian State in terms of expanding the sanc-
tion of the relevant provision by adding such
an alternative type of punishment as correc-
tional labour seems interesting.

Next, the experience of the Republic
of Belarus in establishing criminal liability for
endangerment should be analysed. The law on
criminal liability of our northern neighbour was
adopted in July 1999. This legal regulation con-
sists of a General and a Special Part.

3. Endangerment in the criminal legis-
lation of the Republic of Belarus, Georgia
and Kazakhstan

As in the legislation of the previous state,
the Republic of Belarus provides for criminal
liability for endangerment. Article 159 of Chap-
ter VII ‘Crimes against human’ of the Special
Part of the Criminal Code of the Republic
of Belarus is entitled ‘Endangerment’ and con-
sists of three parts.

Part 1 of Article 135 of the Criminal Code
of the Republic of Belarus states:

1. Failure to provide a person in danger with
the necessary and clearly urgent assistance, if
it could have been provided by the perpetrator
without danger to his or her life, health or health
of other persons, or failure to notify the relevant
institutions or persons of the need for aid — shall
be punishable by community service or a fine, or
correctional labour for up to one year’ (Crimi-
nal Code of the Republic of Belarus, 1999).

Therefore, in the law on criminal liabil-
ity of the Republic of Belarus the legislator
of this state decided to combine corpus delicti
of endangerment and failure to assist. It should
be noted that in the Criminal Code of Ukraine,
these criminal offenses are delimited by Articles
135 and 136, because these socially dangerous
acts, although quite similar in content, nev-
ertheless, differ from each other in objective
and subjective terms. At the same time, failure
to assist a person in danger is a priori a form
of endangerment.

These arguments indicate the ambiguity
of the decision to combine the criminal offenses
of endangerment and failure to assist a person in
a life-threatening condition.

Part 2 of Article 159 of the Criminal Code
of the Republic of Belarus (Criminal Code
of the Republic of Belarus, 1999) provides for
punishment in the form of arrest or deprivation
of liberty for up to 2 years with or without a fine
for deliberate abandonment of a person who is
in a life- or health-threatening condition and is
deprived of the opportunity to take measures
for self-preservation due to minority, old age,
illness or due to his or her helpless state, in cases

when the perpetrator had the opportunity to
assist the victim and was obliged to take care
of him or her.

The disposition of this provision is partially
similar to the provision of Part 1 of Article 135
of the Criminal Code of Ukraine, however,
unlike the latter, it does not contain an indi-
cation of criminal liability for endangerment
a person in case when the perpetrator put
the victim in harm’s way. This fact is explained
by including this criminal offense in the content
of Part 3 of Article 159 of the Criminal Code
of the Republic of Belarus by the Belarusian
legislator.

It should be noted that the sanction
of Part 2 of Article 159 of the Criminal Code
of the Republic of Belarus differs significantly
from Part 1 of Article 135 of the Criminal Code
of Ukraine. For example, if the domestic provi-
sion establishes for punishment such as restric-
tion or deprivation of liberty, the Belarusian
provision establishes two main punishments
(arrest or restriction of liberty) and additional
one — a fine.

Thus, the law on criminal liability of Ukraine
provides for more severe penalties for endanger-
ment (which, given the degree of social danger-
ousness of this act, we consider rather a posi-
tive difference). Moreover, another alternative
punishment in the form of arrest enshrined in
the sanction of Part 1 of Article 135 of the Crim-
inal Code of Ukraine could be of interest.

As noted above, Part 3 of Article 159
of the Criminal Code of the Republic of Bela-
rus establishes criminal liability for deliberate
endangerment by a person who, through neg-
ligence or with indirect intent, put the victim
in a harm’s way. The sanction of this provision
provides for punishment in the form of arrest
or imprisonment for up to 3 years with a fine
(Criminal Code of the Republic of Belarus,
1999).

The idea of establishing a more severe pun-
ishment for the act of endangerment by a per-
son who him-/herself put the victim in harm’s
way generally looks quite interesting. Indeed,
the creation of such conditions indicates
a persistent anti-social behaviour of the per-
petrator, so perhaps it is appropriate to qualify
this crime of endangerment as provided for in
Article 135 of the Criminal Code of Ukraine.
Moreover, such a distinction between acts in
the form of endangerment and putting the vic-
tim in harm’s way has already been practiced
in the content of legal regulations that have
been in force in different historical periods
in the territory of our state (for example,
the Criminal Code of the Ukrainian SSR in
1922 (The Criminal Code of the Ukrainian
SSR, 1924)).
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Next, the experience of establishing criminal
liability for endangerment in another post-So-
viet state — Georgia is considered. It was Geor-
gia that became one of the first states of the for-
mer USSR (of course, along with the Baltic
States), which not only declared intentions,
but also took real steps in building a democratic
society.

The law on criminal liability of Georgia, as
in the case of the above-mentioned states, was
adopted in 1999. Chapter XXI of the Special
Part of the Criminal Code of Georgia is enti-
tled ‘Endangerment of Human Life and Health’.
Criminal liability for the act of endangerment is
provided for in Articles 127-128 of the Chapter.

Article 127 (Criminal Code of Georgia:
dated July, 1999) provides for punishment
in the form of a fine or house arrest for a term
of months to two years, or imprisonment for
a term of up to two years for putting a person in
a harm’s way who is deprived of the opportunity
to take measures for self-preservation.

Therefore, similar to the Criminal Code
of the Republic of Belarus, in the law on crim-
inal liability of Georgia the acts of endanger-
ment of the victim and putting the victim in
harm’s way are delimited by different provisions
(in case of the Criminal Code of the Republic
of Belarus, by parts of one article, and in case
of the Criminal Code of Georgia, by different
articles of the Special Part). Moreover, even
the sanction of Article 127 of the Criminal
Code of Georgia is quite similar to the sanction
of Part 3 of Article 159 of the Criminal Code
of the Republic of Belarus, because both provi-
sions provide for basic alternative types of pun-
ishment such as imprisonment and detention
(in case of Georgia, house arrest). The main
difference between these elements of the legal
provisions is that in the law on criminal liabil-
ity of Georgia for the commission of this crime
the least severe type of the main alternative
punishment is a fine, while in the sanction
of Part 3 of Article 159 of the Criminal Code
of the Republic of Belarus it is detention (a fine
can be imposed only as an additional punish-
ment).

It seems that in view of the increased degree
of social dangerousness of the act in the form
of putting the victim in harm’s way by the per-
petrator (even in comparison with abandon-
ment of a person in a life-threatening condition
and being deprived of the opportunity to take
measures for self-preservation), the sanction
of the Belarusian provision looks more success-
ful, because the imposition of a fine for commit-
ting this criminal offense, at least in the vast
majority of cases, is insufficient.

Article 128 of the Criminal Code of Georgia
is called ‘Endangerment’. This provision states:
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‘Abandonment of a person who is in
a life-threatening condition and is deprived
of taking measures for self-preservation, if
the perpetrator was obliged to take care of him
or her and was able to provide assistance, —

shall be punished by a fine, or correctional
labour for a term up to one year, or commu-
nity service for a term of 120 to 140 hours, or
house arrest for a term of 6 months to 2 years, or
imprisonment for a term up to 2 years’ (Crimi-
nal Code of Georgia: dated July, 1999).

It follows from the content of the stated
provision that the criminal offense provided for
in Article 128 of the Criminal Code of Georgia
is considered as more dangerous than that con-
tained in Article 127 of this legislative act. More-
over, the decision of the Georgian legislator to
provide for punishment such as community ser-
vice in the sanction of Article 128 of the Crim-
inal Code looks interesting. In certain cases,
this type of punishment can be quite effective,
because it has a double benefit: 1) it disciplines
the perpetrator of endangerment and con-
tributes to his or her further re-socialisation;
2) it plays an excellent preventive function for
potential criminal offenses, because to a certain
extent it hits their reputation, has a certain
demonstrative and instructive role.

As in the above-mentioned Criminal Code
of the Republic of Azerbaijan and the Republic
of Belarus, the law on criminal liability of Geor-
gia does not contain qualified elements of endan-
germent such as the commission of these actions
by a mother in relation to a new-born child, if
the mother was not in a condition caused by
childbirth, and the death of the person who
was endangered or other serious consequences,
which, in our opinion, is a certain drawback
of these legislative documents.

Let us consider the legislative provisions
regarding the establishment of criminal liabil-
ity for endangerment of a Central Asian state,
the Republic of Kazakhstan.

The Criminal Code of the Republic
of Kazakhstan was adopted in July 2014. Tradi-
tionally, this legal regulation consists of General
and Special Parts. Article 119 ‘Endangerment’
of Chapter I ‘Criminal offences against a person’
of the Special Part of the law on criminal liabil-
ity of this state consists of 4 parts.

The disposition of Part 1 of Article 119 is
almost identical to the disposition of Part 1
of Article 135 of the CC of Ukraine. However,
in contrast to the domestic provision, the sanc-
tion of Part 1 of Article 119 of the Criminal Code
of the Republic of Kazakhstan provides for milder
types of punishment: a fine of up to 10 monthly
calculation indices or correctional labour in
the same amount, or community service for up to
120 hours, or detention for a term of 45 days.
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Part 2 of Article 119 of the Criminal Code
of the Republic of Kazakhstan provides for
punishment in the form of a fine of up to 2000
monthly calculation indices or correctional
labour in the same amount, or restriction
of liberty for up to 2 years, or imprisonment for
the same period for committing through neg-
ligence the actions listed in Part 1 of this pro-
vision, if they caused severe or moderate harm
to the health of the victim (Criminal Code
of the Republic of Kazakhstan, 2014).

If the above actions caused the death
of a person who was endangered, the actions
of the perpetrator are qualified under Part 3
of Article 119 (Criminal Code of the Republic
of Kazakhstan, 2014), which provides for pun-
ishment in the form of restriction of liberty for
up to 3 years or imprisonment for the same term.

It is clear that the consequence of the crime
ofendangermentdescribed above carriesahigher
degree of social dangerousness than causing
grievous or moderate bodily harm, therefore,
such a principle of construction of Article 119
of the Criminal Code of the Republic of Kazakh-
stan, at least, deserves attention.

If the above actions of the perpetrator
caused the death of 2 or more persons, he or
she shall be liable under Part 4 of this provi-
sion, the sanction of which provides for pun-
ishment such as restriction or imprisonment for
up to 5 years (Criminal Code of the Republic
of Kazakhstan, 2014).

The idea to qualify endangerment, which
led to the death of two or more people, as spe-

cific looks interesting. In particular, Part 2
of Article 115 of the Criminal Code of Ukraine
is based on a similar principle.

Given the exceptional degree of social dan-
gerousness of such a criminal offense, we assume
that the consolidation of the relevant provision
in Article 135 of the Criminal Code of Ukraine
(as part 4) would be quite a reasonable step.

4. Conclusions

Therefore, it should be noted that the expe-
rience of some post-Soviet states in establish-
ing criminal liability for endangerment is quite
interesting and deserves special attention in
the context of modernisation of the current
version of Article 135 of the Criminal Code
of Ukraine. In particular, the ideas of expand-
ing the sanction of Part 1 of Article 135
of the Criminal Code of Ukraine with such
basic alternative punishments as correctional
(Criminal Code of the Republic of Azerbai-
jan) and community service (Criminal Code
of Georgia), to distinguish the act of aban-
donment from putting the victim in harm’s
way by the perpetrator between different parts
of the article (Criminal Code of the Repub-
lic of Belarus and Georgia), to supplement
Article 135 of the law on criminal liability
with other specially qualified corpus delicti
of endangerment (Criminal Code of the Repub-
lic of Kazakhstan) etc.

We consider the analysis of the experience
of the regulatory framework for liability for
endangerment in the EU Member States to be
a promising area for further research.
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OCOBJIUBOCTI PEIJTAMEHTAIIIT BIIIIOBIZAJIBHOCTI 3A 3AJIMIIEHHS
B HEBESIIEN Y KPUMIHAJIbHOMY 3ARKOHOJABCTBI OKRPEMUX
JNEPJKAB IIOCTPAAHCBROTO ITPOCTOPY

Amnoranisi. Memoto cTarTi € I0CHIIKeHHsT 0cOOIMBOCTell perjiaMenTallii BiAnoBigaIbHOCTI 32 3/~
MmeHHsT B HeGe3mell y KPUMiHATBHOMY 3aKOHOAABCTBI OKPEMUX JAEPKaB MOCTPAMSIHCHKOTO MPOCTOPY
(Asepbatimkancbka Pecnybuika, Pecniy6nika Bimopycs, Pecry6aika Bipmenis, Ipysis Ta Pecnybuaika
Kazaxcran). Pe3yavmamu. Y ctaTTi IpoaHaii3oBaHo J0CBi/l BCTAHOBJIEHHSI KPIMiHAIBHOI Bi/lIIOBi1aJIb-
HOCTI 3aJIUIEHHsT B HeGe3Mell TaKuX JAePiKaB MOCTPAISHCHKOTO TIPOCTOPY, K Asepbaiikancbka Pec-
ny6uika, Peciiybiika Bimopycs, Peciybuika Bipmenis, Tpysis ta Pecry6uaika Kasaxcran. 3 orusiay Ha
PI3HUH CTYMiHb CYCTiTbHOI HeOe3MeKH 3aPONOHOBAHO CKOPUCTATHCh H0CBioM Pecrybmiku Bisopych
Ta [pysii Ta po3MeskyBaTH [isSHHS Y BUTJISI 3aBIIOMOTO 3aJHIIeHHsT 6e3 T0MmoMOTH 0co0H, sika mepedy-
Bac B HEOEIIEUHOMY JJIs1 KMTTS CTAHI Bijl MOCTABJIECHHS BUHHUM MOTEPIIIOTO B HeOE3MEUHIN /ISt JKUTTSI
cran pisuumu yactunamu cr. 135 KK Ykpainu. [Ipu 1ipoMy ocTaHHE CyCIIbHO HeGe3neuHe AisiHHS I1Po-
MOHYEThCST PO3IJIANATH B SIKOCTI KBasli(hiKOBAHOTO CKJIaAy 3ajuuieHHs B HeGesmeni. Iliarpumano igero,
sIKa peasli3oBaHa B 3aKOHI PO KPUMiHAIbHY BifNOBigaibHicTh PeciyGuiku Kazaxcrad Ta 10IIOBHUTH CT.
135 KK Ykpainu u. 4, B sikiit mepenGauntu Takuii 0co6IMBO KBami(iKoBaHMA CKJIa/l 3a/IMIIEHHsT B Hebes-
Tell, K AisHHS, nepeadayeHi B monepeaHix yactuHax cr. 135, K10 BOHY CIPUYUHUIM CMEPTh IBOX ab0
Gizbiie ocib. Bucnosku. 3pobiieHO BUCHOBOK, 10 J0CBIl OKPEMUX JIEPKAB [OCTPAISTHCHKOTO IPOCTOPY
B YACTHHI BCTAHOBJIEHHsI KPUMIHAJIBHOI Bi/[ITOBIIAJIBHOCTI 32 3ajUiIeHHs] B HeOe3IIell € 0BOJI [iKaBUM
Ta 3aCJIyTOBYE Ha OKPEMY YBary B KOHTEKCTI MoziepHizanii unnuoi pezakiii ct. 135 KK Yrpainm. 3okpema,
NOPEYHUMU BUTTISIAAIOTE 116l po3mmputi caukiiio 4. 1 ¢t. 135 KK Ykpainu takumu 0CHOBHUMMY aJibTepHa-
TUBHUMH MoKapanHamu, sik sunpashi (KK Asepbaiimkarcbkoi Pecriy6mikn) Ta tpomaschki pobotn (KK
Ipysii), po3MeKyBaTH PI3HUMHU YaCTUHAMI CTATTi AiSTHHS y BULJISIII 3aJIMUTeHHS Ge3 I0IIoMOoru 0cobu, sKa
nepebyBac B HeOE3MEUHOMY ISl SKMTTS CTaHi Bijl MOCTAaBIEHHS BUHHUM MOTEPIIIOTO B HeGe3meqH i 1J1st
xutts cran (KK Pecniybuaiku Bimopycs ta Ipysii), gomosrntn ct. 135 3aK0HY PO KPUMIHAIBHY Bi/mo-
BiasbHiCTh iHIIMME 0c00/IMBO KBasihikoBaHMHU cKiIagamu saiumiets B HeOesneni (KK PecuyGuiku
Kazaxcran) Toro.

Kii0uoBi ciioBa: 3aKoH, 3aIMIIIEHHS B HeOE3MENl, 3JI04KMH, KPUMIHATbHUIT KOIEKC, TTOKAPAHHsT, CKIajl
KPUMiHATBHOTO TIPABONOPYIIEHHS.

The article was submitted 19.07.2022

The article was revised 09.08.2022
The article was accepted 30.08.2022

112



7/2022
CRIMINAL LAW

UDC 343.97
DOI https://doi.org/10.32849,/2663-5313,/2022.7.17

Oleksii Khomenko,

External Postgraduate Student, Scientific Institute of Public Law, 2a, H. Kirpy street, Kyiv, Ukraine,
postal code 03035, khomenkooleksii@gmail.com

ORCID: orcid.org/0000-0002-4914-6594

Khomenko, Oleksii (2022). By-laws of legal framework for activities of prosecutor’s office as
an actor of security and defence sector. Entrepreneurship, Economy and Law, 7, 113—117, doi

BY-LAWS OF LEGAL FRAMEWORK FOR ACTIVITIES
OF PROSECUTOR’S OFFICE AS AN ACTOR
OF SECURITY AND DEFENCE SECTOR

Abstract. Purpose. The purpose of the article is to characterise the legal framework for the Prosecutor’s
Office as an actor of the security and defence sector, provided for in the provisions of by-laws. Results.
The author emphasises the importance of outlining and characterising such legal framework for
the Prosecutor’s Office activity, which is provided for in by-laws. It is emphasised that the effectiveness
of the protection of national interests from potential and real threats, as well as the performance of certain
areas of their activities, directly depends on how fully and qualitatively the legal framework for functioning
of the security and defence sector, as well as its individual actors, in particular the Prosecutor’s Office
of Ukraine, is determined. It is revealed that by-laws, which define the legal framework for the activities
of the Prosecutor’s Office as an actor of the security and defence sector, acquire a special status in
the system of regulatory and legal mechanism. It is emphasised that in the context of the declaration
of martial law, in the need of the prompt respond to potential and real threats to the national security
of our state, the by-law regulatory level of public relations under the study is of particular importance.
The by-laws that provide for the legal framework for the activities of the Prosecutor’s Office of Ukraine as
an actor of the security and defence sector are identified. The by-laws that define the legal framework for
the activities of the Prosecutor’s Office as an actor of the security and defence sector, allowing for the legal
force of each of them, are analysed. Conclusions. It is established that the adoption of such regulations
enables to define the full powers of the relevant structural units of the Prosecutor’s Office in a more efficient
way, to adjust their tasks and functions, to detail certain areas of activities of the Prosecutor’s Office as
an actor of the security and defence sector. It is noted that by-laws cannot establish new areas of activities
of the Prosecutor’s Office or give it additional full powers. They address issues related to the support
of a certain area of activities, coordination and interaction, as well as many other organisational principles
of the functioning of the Prosecutor’s Office as a security and defence sector entity. It is proposed that
Article 4 of the Law of Ukraine “On the Prosecutor’s Office” should be supplemented with a new part:
“2. The organisational framework for the activities of the Prosecutor’s Office may be provided for by other
legal regulations”.

Key words: Prosecutor’s Office, security and defence sector, legal framework, legal regulations,
by-laws.

1. Introduction The legal framework for the activi-

The effectiveness of the protection of national
interests from potential and real threats, as well
as the performance of certain areas of their activ-
ities, directly depends on how fully and qual-
itatively the legal framework for functioning
of the security and defence sector, as well as
its individual actors, in particular the Prose-
cutor’s Office of Ukraine, is determined. Anal-
ysis of the legal framework for the activities
of the Prosecutor’s Office as an actor of the secu-
rity and defence sector is crucial in the context
of studying the system of such actors in general
and determining the place of this body in it.

© O. Khomenko, 2022

ties of security and defence sector entities
has been under study in scientific works by
Yu.I. Andriievska, O.M. Bandurka, K.V. Bon-
darenko, V.K. Horodenko, O. V. Dzhafarova,
V.V. Krykun, A.H. Moseiko, O.0. Panova,
S.P. Ponomarov, V.B. Pchelin, V.L. Synchuk,
G.P. Sytnyk, N.A. Simonian, V.V. Sokurenko,
M.M. Stefanchuk, V.P. Tiutiunnyk, V.V. Tsy-
hanov, S.O. Shatrava, O.M. Shevchuk, and oth-
ers. However, despite the significant contribu-
tion of such achievements, many issues remained
little researched or not researched at all. In
particular, the issue of the legal framework
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for the activities of the Prosecutor’s Office as
a security and defence sector entity has not
been addressed.

The purpose of the article is to characterise
the legal framework for the Prosecutor’s Office
as an entity of the security and defence sector,
provided for in the provisions of by-laws.

2. Regulatory and legal mechanism for
the activities of the Prosecutor’s Office

The place of by-laws is determined by
the fact that the legal framework cannot
fully foresee the whole range of situations
to be legally regulated, as a result of which
the legislative level provides for the possibility
to independently regulate social relations by
the authorities, which, for example, allows to
quickly determine the competence of various
state bodies, the rights and duties of their offi-
cials and employees (Pchelin, 2011). In the con-
text of the declaration of martial law, in the need
of the prompt respond to potential and real
threats to the national security of our state,
the by-law regulatory level of public relations
under the study is of particular importance.

As a component of the regulatory legal sys-
tem of the activities of the Prosecutor’s Office
as an actor of the security and defence sector,
by-laws in their totality can be considered as
an independent system. This is due to the fact
that the system, as an integral complex of inter-
related elements, which, being a lower sys-
tem, are at the same time elements of a higher
system (Alekseev, Panyn, 1999). It should be
noted that by-laws that provide for the legal
framework for the activities of the Prosecu-
tor’s Office of Ukraine as an actor of the secu-
rity and defence sector should be considered as
the structural elements of this system. That is
why such system will be much more branched
than the higher system under consideration,
since there will be much more actors authorised
to adopt by-laws defining the legal framework
for the activities of the Prosecutor’s Office as
a security and defence sector entity. We will
analyse these legal regulations considering
the legal force of each of them.

It should be noted that the possibility
of applying the by-laws provided for by the legal
framework for the Prosecutor’s Office is not
mentioned in the current national legislation.
According to paragraph 14 of part 1 of Article 92
of the Constitution of Ukraine, the activities
of the Prosecutor’s Office shall be determined
exclusively by the laws of Ukraine (Consti-
tution of Ukraine, 1996). Moreover, accord-
ing to part 1 of Article 4 (legislation on
the Prosecutor’s Office and the status of pros-
ecutors) of the Law of Ukraine “On the Pros-
ecutor’s Office”, the organisation and activities
of the Prosecutor’s Office of Ukraine, the status
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of prosecutors are determined by the Constitu-
tion of Ukraine, this and other laws of Ukraine,
and international treaties in force, consented
by the Verkhovna Rada of Ukraine as binding
(Law of Ukraine On the Prosecutor’s Office,
2014). We argue that these legislative pro-
visions do not quite correspond to the real
activities of the Prosecutor’s Office as an actor
of the security and defence sector. Indeed,
the legal status, full powers of the Prosecutor’s
Office, the main areas of their activities can be
regulated only by the laws and international
treaties of Ukraine. However, the issues related
to the organisational framework for such activ-
ities of the Prosecutor’s Office, including as
an actor of the security and defence sector, are
mostly regulated by by-laws, as evidenced by
the analysis below.

Primarily, the regulations of the President
of Ukraine, who, in accordance with the provi-
sions of Article 106 of the Basic Law of Ukraine,
on the basis and in pursuance of the Consti-
tution and laws of Ukraine, issues decrees
and orders that are binding should be men-
tioned (Constitution of Ukraine, 1996). The
examples of legal regulations of the President
of Ukraine, providing for the legal framework
for organising the activities of Prosecutor’s
Office as an actor of the security and defence
sector, are as follows: Decree of the President
of Ukraine “On the Symbols of the Prosecu-
tor General’s Office” of October 6, 2021 No.
506/2021; Decree of the President of Ukraine
of September 22, 2014 No. 737/2014, which
approves the list of positions of military pros-
ecutors and investigators of military Prosecu-
tor’s Office and the maximum military ranks
for these positions; Decree of the President
of Ukraine “On state protection of the Prose-
cutor General’s Office of Ukraine and ensur-
ing the security of the Prosecutor General
of Ukraine” of September 23, 1998 No. 1059/98;
Decree of the President of Ukraine of June 11,
2021 No. 231,/2021, which approves the Strat-
egy for the Development of the Justice System
and Constitutional Justice for 2021-2023; etc.

The Cabinet of Ministers of Ukraine is
another entity that, by adopting the relevant
by-law, determines the legal framework for
organising the activities of the Prosecutor’s
Office as an actor of the security and defence
sector. According to Article 117 of the Con-
stitution of Ukraine, the Cabinet of Ministers
of Ukraine within its competence issues res-
olutions and orders that are binding (Consti-
tution of Ukraine, 1996). An example of such
by-laws, which define the legal framework for
organising the activities of the Prosecutor’s
Office as an actor of the security and defence
sector, is Resolution 1392 of the Cabinet
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of Ministers of Ukraine of September 7, 1998,
which approves the List and description of uni-
forms of the Prosecutor’s Office’s officials who
have been assigned class ranks; Resolution
505 of the Cabinet of Ministers of Ukraine
“On streamlining the structure and conditions
of remuneration of prosecutors” of May 31,
2012; Resolution 205 of the Cabinet of Minis-
ters of Ukraine of April 15, 205, which approves
the Procedure for reimbursement of unforeseen
expenses in connection with the recall of pros-
ecutors from annual basic or additional paid
leave; Resolution 346 of the Cabinet of Minis-
ters of Ukraine of May 27, 2015, which approves
the Procedure for allocation of funds for the bur-
ial of a prosecutor or a person dismissed from
the position of a prosecutor and determination
of their amount; Resolution 1090 of the Cabinet
of Ministers of Ukraine of December 9, 2015,
which approves the Procedure for payment
of monthly bonuses for long service to prose-
cutors and other employees of the Prosecutor’s
Office; etc.

3. Departmental legal regulations on
the activities of the Prosecutor’s Office

Therefore, today a fairly significant num-
ber of by-laws are adopted by the above-men-
tioned supreme public authorities to define
the legal framework for the organisation
of the activities of the Prosecutor’s Office,
including as an actor of the security and defence
sector. Mostly, such acts regulate general issues
of organisation of Prosecutor’s Office’ activ-
ities related to their staffing, financial, mate-
rial and technical support, etc. The next group
of by-laws will define the legal framework
for the activities of the Prosecutor’s Office as
an actor of the security and defence sector in
individual areas of their functioning. These are
regulations of the Prosecutor’s Office. Accord-
ing to Article 9 of the Law of Ukraine “On
the Prosecutor’s Office”, the Prosecutor Gen-
eral issues orders on issues covered by his/her
administrative full powers, within the scope
of his/her authority, on the basis of and in pur-
suance of the Constitution and laws of Ukraine.
Moreover, orders of the Prosecutor General,
which are legal regulations, come into force
from the day of their publication, unless other-
wise provided by the act itself, but not earlier
than the day of publication (Law of Ukraine On
the Prosecutor’s Office, 2014).

Nowadays, a significant number of these
by-laws define the legal framework for the organ-
isation of the activities of the Prosecutor’s
Office as an actor of the security and defence
sector in certain areas, for example: Order 402
of the Office of the Prosecutor General “On
the procedure for representation in court by
the Prosecutor’s Office, ensuring participation

in the consideration of cases by the courts,
a party or a third party in which the Prose-
cutor’s Office, their officials and employees
(self-representation) appear” of September 2,
2020, which was adopted to increase the effi-
ciency and improve the organisation of activ-
ities regarding the Prosecutor’s Office rep-
resentation in court, ensuring participation in
court hearings, in which the Prosecutor’s Office,
its officials and officers (self-representation) are
a party or a third party (Order of the Office
of the Prosecutor General On the procedure
for representation in court by the Prosecutor’s
Office, ensuring participation in the consider-
ation of cases by the courts, a party or a third
party in which the Prosecutor’s Office, their
officials and employees (self-representation)
appear, 2020); Order 4/1gn of the Prosecutor
General’s Office “On the organisation of prose-
cutorial supervision over the observance of laws
by bodies that conduct investigative activi-
ties of December 3, 2012, in accordance with
the provisions of which prosecutorial supervi-
sion is carried out by the relevant departments
of the Prosecutor General’s Office of Ukraine
(Order of the Prosecutor General’s Office on
the organisation of prosecutorial supervision
over the observance of laws by bodies that con-
duct investigative activities, 2012); Order 223
of the Prosecutor General’s Office of Ukraine
“On Order of the Prosecutor General’s Office
on the organisation of prosecutorial supervi-
sion over the observance of laws by bodies that
conduct investigative activities, 2012” of Sep-
tember 18, 2015, which was adopted to ensure
proper organisation of the work of the Pros-
ecutor’s Office of Ukraine in the field of inter-
national cooperation in criminal proceedings
and effective supervision in this area (Order
of the General Prosecutor’s Office on the organ-
isation of the work of the Prosecutor’s Office
of Ukraine in the field of international coop-
eration, 2015); Order 28 of the Prosecutor
General’s Office “On the approval of the Pro-
cedure for coordinating the activities of law
enforcement agencies in the field of combat-
ing crime” of February 8, 2021, which defines
the main tasks, principles, forms and procedure
for coordinating the activities of law enforce-
ment agencies in the field of combating crime
(Order of the Prosecutor General’s Office on
the approval of the Procedure for coordinat-
ing the activities of law enforcement agencies
in the field of combating crime, 2021); Order
370 of the Prosecutor General’s Office “On
the specifics of the organisation of the activities
of specialised prosecutors’ office in the military
and defence sphere” of November 22, 2021,
adopted to ensure the proper organisation
of the work of specialised Prosecutor’s Office in
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the military and defence sector to perform cer-
tain functions, delimitation of their full powers
with independent structural units of the Pros-
ecutor General’s Office, regional and district
Prosecutor’s Office (Order of the Prosecutor
General’s Office on the specifics of the organisa-
tion of the activities of specialised prosecutors’
office in the military and defence sphere, 2021);
etc.

In addition, a number of by-laws that
define the legal framework for the organisa-
tion of the activities of the Prosecutor’s Office
as an actor of national security are adopted
by the Prosecutor’s Office together with
other state authorities. For example, Joint
Order of the Office of the Prosecutor General,
the Ministry of Internal Affairs of Ukraine,
the Security Service of Ukraine, the Minis-
try of Environmental Protection and Natural
Resources of Ukraine, the Ministry of Agrar-
ian Policy and Food of Ukraine of June 16,
2022  No. 94/363/150/226/356,  which
approves the Procedure for interaction between
the Prosecutor’s Office, the National Police
of Ukraine, the Security Service of Ukraine,
authorised state supervision (control) bodies,
state specialised institutions during the detec-
tion and pre-trial investigation of criminal
offenses against the environment; Joint Order
of the National Agency of Ukraine for detec-
tion, search and management of assets derived
from corruption and other crimes, the National
Anti-Corruption Bureau of Ukraine, the Pros-
ecutor General’s Office of Ukraine, the Secu-
rity Service of Ukraine, the Ministry of Inter-
nal Affairs of Ukraine, the Ministry of Finance
of Ukraine of 20 October 2017 No. 115/197-
0/297/586,/869,/857, which approves
the Procedure for interaction in the consid-

eration of appeals of the authorities, which
conduct pre-trial investigations, prosecu-
tion and execution of requests from foreign
states to identify and trace assets; Joint Order
of the Prosecutor General’s Office of Ukraine
and the National Anti-Corruption Bureau
of Ukraine of September 30, 2019 No. 215/114,
which approves the Procedure for cooperation
between the Office of the Prosecutor General
and the National Anti-Corruption Bureau
of Ukraine on certain issues; etc.

4. Conclusions

Therefore, the analysis reveals that by-laws
should be considered as an independent group
of legislation, the provisions thereof deter-
mine the legal framework for the organisation
of the activities of the Prosecutor’s Office as
an actor of the security and defence sector. The
adoption of such regulations enables to define
the full powers of the relevant structural units
of the Prosecutor’s Office, to adjust their tasks
and functions, to detail certain areas of activities
of the Prosecutor’s Office as an actor of the secu-
rity and defence sector in a more efficient way.
Moreover, by-laws cannot establish new areas
of activities of the Prosecutor’s Office or give
it additional full powers, since this can be done
only by adopting new laws or making appropri-
ate changes to existing ones. Meanwhile, by-laws
address issues related to the support of a certain
area of activities, coordination and interaction,
as well as many other organisational principles
of the functioning of the Prosecutor’s Office as
a security and defence sector entity. Therefore,
Article 4 of the Law of Ukraine “On the Pros-
ecutor’s Office” should be supplemented with
a new part: “2. The organisational framework
for the activities of the Prosecutor’s Office may
be provided for by other legal regulations”.
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HIA3AKOHHI HOPMATHBHO-ITPABOBI AKTH, 11O BUSHAYAIOTD
ITPABOBI 3BACA/IN AIAJIBHOCTI OPTAHIB ITPOKYPATYPU AK CYB’€EKTIB
CERTOPY BE3IIEKH I ObOPOHU

Anoranis. Mema. Metoio cTatTi € 37iiCHEeHHs XapaKTePUCTUKK MTPABOBUX 3aCajl MisIbHOCTI opra-
HIB IIPOKYpaTypu sIK cyG'€KTiB ceKTOpy Gesreku i 000pOHH, SKi 3aKpiljieH] B MOJOKEHHS MiA3aKOHHHUX
HOPMAaTHBHO-ITPABOBUX aKTiB. Pe3ynvmamu. AKIeHTOBaHO yBary Ha BXKJIMBOCTI BUOKPEMJIEHHS Ta 3/1ii-
CHEHHsI XapaKTePUCTHKU TAKOI IPYIM MPABOBHX 3aCa/l IisTbHOCTI OPraHiB MPOKYPATypH, sKa BU3HAYE-
Ha B Ii/[3aKOHHUX HOPMaTUBHO-NIPABOBUX akTax. Harosomieno, 1o Bif TOro, HACKIIBKY HOBHO # SIKic-
HO BM3HAYEHO IIPaBOBI 3acajin (HYHKIIOHYBaHHSI CeKTOPY Oe3reku i 0OOPOHH, a TaKOK HOr0 OKpeMHUX
cy0’eKTiB, 30KpeMa MPOKypaTypr YKpaiHu, HAIPSIMY 3aJeKUTh eDeKTUBHICTD 3AIHCHEHHS K Y 1iIOMY
3aXUCTy HAI[IOHAIBHUX iHTEPECiB Bi/l MOTEHINAThHUX i peaTbHIX 3aTPO3, TaK i peai3allii OKpeMuX Harpsi-
MiB iX JisIbHOCTI. 3'ICOBAHO, 1110 0COOJIMBE MiClle B CHCTEMI HOPMATUBHO-TIPABOBOTO PETYJIIOBAHHS MOCI-
JIAI0TD TTi/I3AKOHHI HOPMATHBHO-TIPABOBI aKTH, 1110 BU3HAYAIOTh [TPABOBI 3aCa/H IisITILHOCTI OPraiB 1mpo-
KypaTypu sik cy6'ekTiB cextopy Gesmekn i oGoponu. lifkpeciero, mo B yMOBaX OTOJIOMICHHST BOEHHOTO
CTaHy, HeOOXIHOCTI MAKCHMAJIbHO IIBUKO PEAryBaTh Ha MOTEHIIIIHI Ta peajibHi 3arpo3y Hal[lOHAJIbHIi
Gesrielli HAIIOI JepKaBy, MA3aKOHHUIT PiBEeHb perJiaMeHTallil JoCiIKyBaHol cepr CyCIiIbHAX BiHO-
cuH HabyBae 0COOIMBOTO 3HAUYeHHSI. BHOKPEMJIEHO T1i[3aKOHHI HOPMAaTUBHO-TIPABOBI aKTH, SIKi 3aKPIILIIO-
0Th [IPABOBI 3aCa/[K [NisTIBHOCTI OPTaHiB MPOKYpaTypu YKpaitu sik cy0'eKTiB ceKTopy Oe3ieku i 000poHu.
3ailicHeno anasi3 mi[3aKOHHNX HOPMATHBHO-TIPABOBUX AKTiB, 1110 BU3HAYAIOTH TPABOBI 3aCa/IN IiSITbHOC-
Ti OpraHiB IIPOKypaTypu K cy0’€KTiB cekTopy Gesiexu i 000pOHH, 3 ypaxyBaHHSM IOPUIUYHOI CHJIN OKpe-
MOTO 3 HIX. Bucnoexu. Beranosieno, mo 3a 101MOMOTOI0 IPUAHATTA TAKMX aKTiB CTA€ MOKJIUBIM B OLJIbIII
OlepaTUBHUIN CIOCI6 BUSHAYMTH MOBHOBAKEHHS BIAMOBIAHUX CTPYKTYPHUX MiAPO3ALNIB IPOKypaTypH,
CKOpEeTyBaTH iX 3aBAaHHs Ta QYHKIL, AeTami3yBaTH MeBHI HAPSIMU /iS/IBHOCTI OPTaHiB MPOKYPATYPH SIK
cy6’extiB cektopy Oesneku i 060poHH. 3a3HAUEHO, IO Ti[3AKOHHI HOPMATHBHO-IIPABOBI AKTH HE MOKYTh
BCTAHOBJIIOBATH HOBI HATIPSIMHE JisITIGHOCTI TPOKYPATypH ab0 K HaMiMATH i1 Z0AATKOBUME MOBHOBaKEH-
HsMK. BOHU BUPIILYIOTH IIMTaHHS, OB sI3aHi i3 3a0e3IeYeHHsIM [IEBHOTO HANPAMY AiSIbHOCTI, 31ilicHeH-
HsI KOOPJMHALLI Ta B3a€MOJIil, a TaKOXK 6araTo IHIIMX OpraHisailiiiHux 3acaj (HYHKIIOHYBAHHS OPraHiB
MPOKYpaTypH K cy6’'ekTiB cekTopy Oesrexy i 060poHu. 3alpornoHoBaHo, cT. 4 3akony Ykpainu «IIpo
TPOKypatypy» Mae OyTi Mae 6yTH JOTOBHEHA HOBOIO YacTHHOTW: «2. Opramisamiiiti 3acaau AisLIbHOCTI
[POKYPaTyPH MOKYTb OYTU BU3HAUYEH] IHITMMU HOPMATHBHO-IIPABOBUME aKTa».

KirouoBi cioBa: opratu npokyparypu, cektop Ge3iexu i 000poHH, IPABOBi 3aca/li, HOPMATHBHO-TIPa-
BOBI aKTH, MiA3aKOHHI HOPMATHBHO-TIPABOBI aKTH.
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EXAMINATION OF A WITNESS
IN CONDITIONS ENSURING THEIR SAFETY

Abstract. The purpose of the article is to study the organizational, tactical, procedural,
and psychological features of witness interview while simultaneously taking measures to ensure his
safety. Research methods. The scientific article is written by using general philosophical and special
methods of scientific knowledge: dialectical, formal-logical, logical-legal, comparative, generalization,
etc. The results. The tactics of questioning a witness are formed considering their status (eyewitness,
witness, expert, whistleblower, confidant, etc.), age, and depend on the investigative situation in a specific
criminal proceeding, real and potential threats to such persons, their relatives and dear ones. If there are
sufficient grounds to believe that the witness’s life is in danger, his interrogation should be conducted
in conditions ensuring the confidentiality of personal information. In the case of illegal influence on
the witness after giving his testimony, it is advisable to re-interview him with a pseudonym assigned to
him. Obtaining objective information from minors and simultaneously ensuring their safety depends on
the skillful organization of the procedure of their interview with the participation of a legal representative
and a psychologist. Hearing a witness in a court session by an investigating judge during a pre-trial
investigation via video conference is the most expedient for tactical reasons when the witness’s life
and health are in danger. Conclusions. A scientific analysis of the peculiarities of questioning persons
with the status of a witness in conditions that ensure their safety made it possible to state that the format
and tactics of their conduct depend on the age of the interrogated person, the investigative situation, his
personal characteristics, the trust of authorized persons in his testimony, etc. The safety of the witness, his
family and relatives are priority over the possibility of obtaining evidence through questioning the witness
in criminal proceedings.

Key words: witness, criminal proceedings, procedural status, guarantees, security.

1. Introduction

At the stage of pre-trial investigation, rights
and freedoms of participants in criminal pro-
ceedings, including witnesses, are mostly exer-
cised through authorized persons — investigator,
inquirer, detective, prosecutor, and investigat-
ing judge. The Criminal Procedure Law defines
an exhaustive list of investigative (search)
actions that can be carried out by mentioned
authorized persons for collecting and verifying
evidence in criminal proceedings and which are
necessary for the proper performance of crimi-
nal justice tasks.

The Criminal Procedure Code of Ukraine
(hereinafter — CPC of Ukraine) includes
the following investigative (search) actions:
interrogation (simultaneous interrogation
of two or more persons who have already been
questioned) (Articles 224—226, 232); presenta-
tion for identification: person (Article 228),
things (Article 229), corpse (Article 230);
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search of a person’s home or other posses-
sions (articles 233—236); inspection: locality,
premises, things and documents (Article 237),
corpse (Article 238), corpse related to exhu-
mation (Article 241); investigative experiment
(Article 240); conducting an examination
(Articles 242—-243) (Criminal Procedure Code
of Ukraine, 2012). At the same time, the leg-
islator defines investigative (search) actions
during which security measures are applied to
participants in criminal proceedings: the ques-
tioning of a witness and the simultaneous
questioning of two or more already questioned
persons in a court session by an investigat-
ing judge during a pre-trial investigation,
including remotely (Part 1 Article 225, Part 2
Article 232 of the CPC of Ukraine); identifi-
cation without visual and audio observation
of the person who is presented for identification
(Part 4 of Article 228 CPC of Ukraine); inter-
rogation/identification by video conference
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during the pre-trial investigation (Article 232
of the CPC of Ukraine).

Hypothetically, a witness may be involved
in all of the listed investigative (search) actions,
and during some of them, they may be in dan-
ger, there may be a risk of its occurrence. And
this is not surprising, because among all par-
ticipants in criminal proceedings, the figure
of a witness is the most vulnerable. In most
cases, the relevant subject of legal relations has
reliable and extremely important information
for criminal proceedings, which can become
a key moment in solving the tasks of criminal
proceeding (Klymchuk, Marko, Priakhin, Stet-
syk, Khytra, 2021, 208).

The most common investigative (research)
action, during which a decision is made to
keep the identity of a witness confidential, is
an interrogation. This is dictated by the need
to ensure their safety and protection against
threats, blackmail, attempts at physical influ-
ence, destruction of property, etc.

The widespread use of witness testimonies
in criminal proceedings and, in some cases,
the insufficiency of the scientific development
of ensuring their reliability in the conditions
of such an external factor as a threat to the safety
of the vital interests of their bearer, actualize
the study of organizational tactical, procedural
and psychological features of the interrogation
of a witness with the simultaneous adoption
of measures to ensure their safety.

The problems of obtaining and verifying
testimonies of participants in criminal proceed-
ings during the pre-trial investigation have
long been the subject of scientific research.
Certain aspects of the interrogation of wit-
nesses taken under protection were analyzed
by such scientists as: Yu. Andreiko (Andreiko,
2015, pp.123—131), G. Denisenko (Denysenko,
2020), S. Karpushyn (Karpushyn, 2016), Yu.
Lozynska (Lozynska, 2018), O. Solyonova
(Solonova, 2018), S. Tomin (Tomyn, 2018, pp.
431-436), and others. The scientific achieve-
ments of the above and other scientists in crimi-
nal procedural law and criminology are the basis
for the study of organizational tactical, proce-
dural and psychological features of witness
interrogation in conditions that ensure their
safety.

2. Procedural and organizational aspects
of questioning a witness taken under protec-
tion

Witness interview belongs to verbal inves-
tigative (search) actions, that is, actions during
which verbal information is received, which
constitutes such a source of evidence as the tes-
timony of a witness.

The person of the witness is the object
of research both in criminology and in crimi-

nal procedural law, and the laws studied within
the scope of these sciences have a clearly
expressed and generally recognized difference.
However, the difference in the subjects of crim-
inology and criminal procedural science does
not exclude a partial coincidence of the objects
of research (Belkin, 1970, p. 40). Moreover,
the combination of such an integrative approach
will contribute to the development of the most
effective tools for obtaining reliable testimony
of a witness in the conditions of ensuring his
safety.

Examining the procedural aspect of the tes-
timony of a witness, it should be noted that
the use of information as evidence provided by
witnesses, who are subject to security measures
at the pre-trial investigation stage, is generally
consistent with the provisions of the European
Convention on Human Rights. At the same
time, the European Court of Human Rights
emphasizes the impossibility of passing a sen-
tence solely on the basis of the testimony of such
witnesses, which in any case must be confirmed
by other evidence (Case of Van Mechelen
and others V. the Netherlands, 1997).

In addition, it is worth mentioning that not
disclosing the personal data of witnesses who
are interrogated in conditions that exclude their
visual observation limits the accused’s right to
defense, since he cannot fully assess the credi-
bility of such testimony. There are known cases
in judicial practice when anonymous witnesses
are involved not for the purpose of ensuring
their safety but for providing false testimony
and avoiding criminal liability. Thus, pre-trial
investigation bodies can engage such persons
in order to realize the procedural interests
of the accused party, thereby abusing the right.

The foregoing points to the need to develop
effective mechanisms for the protection of wit-
nesses in criminal proceedings and, at the same
time, to standardize and practically implement
the procedures for obtaining testimony. At
the same time, it should be emphasized that
the practical absence of methodical recommen-
dations regarding the organization of inter-
view of a witness taken under protection may
lead to certain limitations in the application
of tactical methods of obtaining such testimony,
which may have negative consequences for both
the interrogated person and the entire criminal
proceedings. The above confirms the impor-
tance of developing a typical program of actions
of an authorized person who conducts an inter-
view upon real or potential threat to the life,
housing, health, property of the witness, their
relatives and close ones.

It is axiomatic that the tactics of question-
ing witnesses who are not interested in solv-
ing the case should be reduced to a detailed
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reproduction of the circumstances important
for the investigation using tactical techniques
aimed, in particular, at restoring forgotten
facts in their memory (Heselev, Prysiazhniuk,
Sokolova, Shcherbakova, 2012, p. 277). For
example, during the questioning of witnesses
in the proceedings on the receipt of an illegal
benefit by an official, the following are found
out: the source from which the person received
the illegal benefit or with the help of which
he made a bribe, the origin of funds, the circle
and location of persons, the way of life of crimi-
nals, etc. (Andreiko, 2015, p. 128).

At the same time, when interrogating
a witness taken under protection, the investi-
gator must choose options for tactical decisions
depending on the investigative situation that
has developed in the criminal proceedings. Con-
sequently, if the person is unknown to the sus-
pect and his close circle, the questioning of such
a witness, taken under protection, should be
conducted without specifying the real data
about his identity (surname, first name, pat-
ronymic, etc.) and assign him the pseudonym
of the participant of the investigation (investi-
gative) actions If the suspect knows the witness,
then it is necessary to change the information
about the person being interviewed and draw
up two records of the interview of the said wit-
ness: one — with real information about the per-
son being interviewed, which may contain true,
but meaningless statements; the other — with
fictitious personal data (pseudonym), but
with reliable information about the circum-
stances of the criminal offense. The simultane-
ous drawing up of two records of the interview
of a witness who is subject to security measures
allow diverting suspicion from him on the part
of the suspect.

In order to ensure the confidentiality
of information about the person for whom secu-
rity measures have been taken, the investiga-
tor must carefully think through the sequence
and wording of questions during the inter-
rogation. In the protocol of witness review,
along with his personal data, the text of his
testimony is contained, the analysis of the fea-
tures of which makes it possible to establish
the identity of the interrogated by the style
of the presentation, the content of the informa-
tion provided, its source, etc. In this regard, it is
expedient for the investigator to record the tes-
timony, keeping only the content of evidentiary
information in the text of the protocol, omitting
some non-essential details. At the same time,
it is advisable to use words and sentences that
do not contain stylistic and syntactic features
of the interrogated language. In cases where
a witness declares to the investigator about ille-
gal influence on him after he has already been
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questioned in criminal proceedings, in order to
keep information about his identity secret, it is
advisable to conduct the interrogation again
with the assignment of a pseudonym to the wit-
ness of investigative (search) action.

3. Organization of the interview of a minor
witness in conditions that ensure their safety

Underage witnesses can fall under a negative
impact during investigative (search) actions. In
this connection, there is a problem of obtaining
objective information from such a specific cat-
egory of participants in criminal proceedings
while simultaneously ensuring their safety. This
is due to the fact that the behavior of minors
is influenced by the perception of social space.
Criminal proceedings involving minors must be
carried out with the application of special rules
that equally ensure an increased level of pro-
tection of the rights and interests of all minors,
regardless of their procedural status.

If a minor is an accidental witness to a crim-
inal offense, the question of his interrogation as
a witness should be decided only with the con-
sent of his legal representative, because there is
a threat to the safety of the child, which is more
important than even obtaining information that
has evidential value. If the legal representative
objects to the questioning of a minor witness,
conducting investigative (search) actions with
his participation is inadmissible. If the legal
representative agrees to question the minor as
a witness, the investigator must take possible
measures to ensure the safety of the child.

In this situation, the information about
the personal data of the minor witness should be
classified as much as possible. It should be taken
into account that the participants in the crimi-
nal process who have an interest in it — the sus-
pect, the accused, their defense attorneys — have
access to the materials of the criminal proceed-
ings and can obtain information about the data
of the minor witness. Under such circumstances,
the investigator must ensure the confidenti-
ality of the specified information in the event
of a threat to the safety of a minor.

The legal representative of a minor witness
must be explained the situation in connection
with which the child is involved in partici-
pating in criminal proceedings as a witness, as
well as the possible risks for him related to this.
Only after that, the legal representative should
express his decision regarding the possibility
of the child’s participation as a witness.

In addition, the legal representative should
be made aware of the obligation to report infor-
mation about persons who express an interest in
a child witness in criminal proceedings. If such
an interest was expressed before the minor was
invited as a witness, the legal representative
must report this fact.



7/2022
CRIMINAL PROCESS

When receiving information about the legal
representative committing actions directed
against the child’s interests, the information
must be verified, and in case of confirmation,
the issue of replacing the legal representative
and bringing him to justice should be decided.

The participation of a psychologist is
an unconditional guarantee of the protection
of the rights of minors in the conduct of investi-
gative (search) actions with their participation.
The intellectual features of a child, depending
on his age, are determined by a child psycholo-
gist, who can give a conclusion about his men-
tal state, the ability to perceive and reproduce
the received information, intellectual features
that affect the behavior and development
of the child, the feasibility of involving him in
participation in investigators (search) actions.

In our opinion, the question of questioning
aminor should be decided by an authorized per-
son after consultation with a psychologist. We
consider it inappropriate to interrogate a child
under the age of 6, as his consciousness is not
sufficiently formed to understand the informa-
tion received, and its static reproduction may
lead to an incorrect assessment of the event that
took place.

In addition, in order to ensure the safety
of a minor witness, all persons who have infor-
mation about his participation should be
warned of criminal liability for its disclosure, as
it is of value for the pre-trial investigation. Such
an approach will ensure the safety of a minor
witness involved in investigative (search)
actions, will allow obtaining objective informa-
tion without causing the child various stressful
conditions.

4. Interrogation of witnesses who assist in
the investigation of criminal offenses

A different tactical approach should be used
during the interrogation as witnesses of persons
involved in criminal proceedings, i.e., whistle-
blowers, confidants, knowledgeable persons,
etc.

In accordance with Part 2 of Art. 256
of the CPC of Ukraine, persons who, during con-
fidential cooperation, participated in the con-
duct of secret investigative (research) actions,
may be questioned as witnesses with the provi-
sion of confidentiality of information regarding
them and the application of security measures
provided for by current legislation (Criminal
Procedure Code of Ukraine, 2012). Whistle-
blowers, as persons who provide assistance in
preventing and combating corruption, can be
both persons cooperating with the investigation
(entered into a plea agreement) and witnesses
in criminal proceedings (Tomma, 2019, p. 300).
Depending on the circumstances of the event
in criminal proceedings on receiving an ille-

gal benefit by an official, the intermediary can
be both a suspect and a witness. In such crim-
inal proceedings, the subject of questioning
of the mediator’s witness is the circumstances
of his involvement as a mediator, the amount
of remuneration, etc. (Andreiko, 2015, p. 130).

Scientific sources substantiate the opinion
about the possibility of questioning an expert
during a pre-trial investigation. Thisis related to
the provision of paragraph 1, part 5 of Article 69
of the Criminal Procedure Code of Ukraine,
according to which the expert is obliged to
give a reasoned and objective written opin-
ion on the questions put to him, and if neces-
sary, to explain it (Criminal Procedure Code
of Ukraine, 2012). During the pre-trial inves-
tigation, the expert, if necessary, may be ques-
tioned by the investigator, prosecutor, investi-
gating judge as a witness in a specific proceeding
regarding the conclusion given by him within
the meaning of Part 1 of Article 65 of the CCP
of Ukraine. An essential feature of the expert’s
testimony is that it is an explanation, clarifica-
tion and addition to the content of the conclu-
sion, and therefore, the facts previously limited
by the given conclusion are its continuation
(Vorobchak, 2019, p. 46).

In addition, knowledgeable persons who
did not give a conclusion about which the ques-
tioning is being conducted are most often ques-
tioned as witnesses to obtain information
about those circumstances for the investigation
of which special knowledge is required. Such
evidence mainly consists in providing reference
and explanatory assistance on certain issues that
require knowledge in certain fields of knowledge
(Pchelina, 2021, p. 362). Taking into account
the fact that the testimony of knowledgeable
persons who provide assistance in criminal pro-
ceedings as specialists may contradict the inter-
ests of the parties to the criminal proceedings,
there is a possible risk of putting pressure on
them, their relatives and friends.

It is worth noting that the list of proce-
dural, organizational, and tactical problems
during the interrogation of a witness taken
under protection is not limited to those
presented in the article. In today’s condi-
tions, the procedure for obtaining and veri-
fying the testimony of the specified subject
of the criminal process as part of his inter-
rogation at the court session by the investi-
gating judge during the pre-trial investiga-
tion, remotely in the video conference mode
(Part 1 of Article 225, Part 2 of Article 232
of the CPC of Ukraine) requires special atten-
tion of Ukraine), at the request of a competent
body of a foreign state (Article 567 of the CPC
of Ukraine), and should become the subject
of further scientific investigations.
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3. Conclusions

Thus, the tactics of witness interrogation
are formed considering the typical interro-
gation program of a person with the status
of a witness (eyewitness, witness, expert, whis-
tleblower, confidant, etc.), his age, and depends
on the investigative situation in a specific crim-
inal proceeding, real and potential threats to
such persons, their relatives and friends.

If there are sufficient grounds to believe that
the life, housing, health, property of the witness,
his family and relatives are in danger, his inter-
rogation should be conducted in conditions that
ensure the confidentiality of personal infor-
mation. In cases where a witness declares to
the investigator about illegal influence on him
after he has already been interrogated in crimi-
nal proceedings, in order to keep the data about
his identity secret, it is advisable to conduct
the interrogation again with assigning the pseu-
donym of the participant of the investigative
(search) action to the witness.

Obtaining objective information from
minors and ensuring their safety at the same
time depends on the skillful organization by

investigators of the procedure of questioning
such a witness with the participation of a legal
representative and a psychologist, taking meas-
ures to ensure the confidentiality of information
about the child. A different tactical approach
should be used during the interrogation as wit-
nesses of persons involved in criminal proceed-
ings, i.e., whistleblowers, confidants, knowl-
edgeable persons, etc., the interrogation subject
of which depends on their procedural status;
they are interrogated according to the rules
of witness interrogation.

When deciding on the expediency of ques-
tioning a witness, the authorized person should
remember that there is no need to expose the wit-
ness, his relatives and friends to danger, to risk
evidence, the presence of which largely depends
on the sense of personal security of the per-
son giving evidence, that expose the suspect in
the commission of a criminal offense. For tactical
reasons, it is advisable to interrogate a witness in
a court session by an investigating judge during
a pre-trial investigation (Article 225 of the Crim-
inal Code of Ukraine) or via video conference
(Article 232 of the Criminal Code of Ukraine).
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RELATED TO ILLEGAL CONTENT
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Abstract. Purpose. The purpose of the article is to identify the actors of detection of criminal offenses
related to illegal content on the Internet and the scope of their search activities. Results. The structure
of the multilevel system of actors responsible for preventing criminal offenses related to illegal content
on the Internet is determined, which is a totality of state bodies whose activities are fully or partially
related to the prevention of using the Internet for unlawful purposes. The actors of the detection system
are identified depending on the functions performed by them in the detection process: operational units,
functions thereof include response to criminal offenses in the field of computer technology; operational
units involved in the implementation of priority measures in the commission of criminal offenses related
to illegal content on the Internet; confidants who perform “blocking” of objects where criminal intentions
can be realised; employees of other law enforcement units who can receive primary information about
the commission of criminal offenses related to illegal content on the Internet; state control bodies,
functions thereof include ensuring cybersecurity of the state, and counteracting criminal offenses related
to illegal content on the Internet (State Centre for Cyber Defence and Counteraction to Cyber Threats
of the State Service of Special Communications and Information Protection of Ukraine). Conclusions.
The scope of search activities during the detection of signs of placement and/or dissemination of illegal
content is distinguished enabling to conclude that they have significant differences from the “classical”
scope of search, due to the fact that the electronic environment in which the search for factual data is
carried out is formed by a totality of information carriers, software and hardware for automated information
processing and telecommunication networks (material media, electric fields and signals, means of their
processing, communication channels, etc.)

Key words: illegal content on the Internet, criminal offenses, detection, actors, scope of search
activities.

1. Introduction who will use them and to identify the scope

The development of the information soci-
ety gives new impetus to traditional threats
and creates fundamentally new challenges for
combating cybercrime. In such context, it is
of particular importance to find new opportu-
nities for active counteraction, timely detec-
tion of signs of criminal offenses in cyberspace,
including the commission of criminal offenses
related to illegal content on the Internet.
Although Ukraine began to enter the informa-
tion space only in the early 1990s, this caused
a sharp surge in computer crime, which requires
to develop appropriate legal tools, adapting
them to new technologies, to define the actors
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of their search activities The relevancy of this
problem is also determined by the rapid devel-
opment of a new type of illegal activities —
transnational computer crimes, a sharp increase
in criminal computer professionalism, active
migration of criminals and organisation of their
actions, international nature, which signifi-
cantly complicates the criminogenic situation
(Borysova, 2007, p. 17) and necessitates close
consolidation of these actors with foreign
and international bodies that perform identical
functions in their own countries. The search
for signs of these criminal actions is carried out
within the organisational and tactical system

© O. Tarasenko, 2022



7/2022
CRIMINAL PROCESS

of detection of criminal offenses related to ille-
gal content on the Internet. One of the main ele-
ments of this system is its actors, since their list
determined, the functions and scope of applica-
tion of search competence established are a pre-
requisite for identifying persons who commit
(prepare to commit) criminal offenses related
to illegal content on the Internet, establishing
the circumstances related to the preparation
for the commission of criminal offenses, as well
as the place and time of its commission (Tara-
senko, 2021, p. 266).

Several scientists have studied this issue.
For example, D.S. Kosinova, K.I. Ivchuk,
O.V. Cherniavskyi considered the issue of reg-
ulating the procedures for identifying the facts
of threats in the field of cybersecurity in the con-
text of implementing cybersecurity policy in
the EU and Ukraine (Kosinova, Ivchuk, Cher-
niavskyi, 2021); T.V. Stanislavskyi made scien-
tifically based proposals to increase Ukraine’s
ability to adequately counter cybersecurity
threats and develop a national cybersecurity
system, including by creating a system for their
detection (Stanislavskyi, 2020). Several schol-
ars argue that the detection of criminal offenses
is the prerogative of all law enforcement bod-
ies. For example, M. Borchakovskyi consist-
ently builds a system of detection of criminal
offenses and defines: areas and places of detec-
tion of latent criminal offenses (Borchakovskyi,
2016, pp. 17-19). Other scholars consider in
detail certain elements of search activities not
related to the commission of cybercrime (places
of search for criminal offenses (Iermakov, 2019,
pp. 241-246), areas and places of search activi-
ties (Shapovalov, 2018, pp. 304—314)); accord-
ingly, they do not extrapolate them to the state
system for detecting these criminal offenses.
Therefore, in fact, the issues of identification
of actors of search activities and their search full
powers in this field remain unexplored.

The purpose of the article is to identify
the actors of detection of criminal offenses
related to illegal content on the Internet
and the scope of their search activities.

2. Specificities of detection of criminal
offenses in the field of computer technology

One of the elements of the detection system
is its actors. Formally, the detection of crimi-
nal offenses in the field of computer technol-
ogy, communication networks, etc., belongs to
the functions of response units to cybercrime,
but given the specifics of criminal offenses
related to illegal content on the Internet,
and that their consequences (material damage)
can also be reflected in the performance of other
units, then, in our opinion, other operational
units can also be attributed to the actors (not in
full, but in terms of certain functions performed

to counter these offenses). The actors are iden-
tified depending on the functions performed by
them in the detection process:

1) operational units, functions thereof
include response to criminal offenses in the field
of computer technology;

2) operational units involved in the imple-
mentation of priority measures in the commis-
sion of criminal offenses related to illegal con-
tent on the Internet;

3) confidants who perform “blocking”
of objects where criminal intentions can be real-
ised.

The analysis of scientists’ opinions allows
to attribute to the actors of detection also
other law enforcement officers who can receive
primary information about the commission
of criminal offenses related to illegal content on
the Internet.

It should be noted that the scope of these
criminal offenses allows a number. of state con-
trol bodies, functions thereof include ensuring
cybersecurity of the state, and counteract-
ing criminal offenses committed in the field
of computer technology, to be listed as the actors
of detection:

Decree of the President of Ukraine No.
242/2016 of June 7, 2016 approved the Reg-
ulation on the National Coordination Centre
for Cyber Security (Decree of the President
of Ukraine On the National Coordination Cen-
tre for Cyber Security, 2016) (headed by the Sec-
retary of the National Security and Defence
Council, and composed of almost all heads
of law enforcement bodies or their deputies).
The competence of the National Coordination
Centre for Cybersecurity is provided for by
Part 2 of Article 5 of the Law of Ukraine “On
Basic Principles of Cybersecurity of Ukraine”, in
particular, the Centre coordinates and controls
the activities of the security and defence sector
entities that ensure cybersecurity, submits pro-
posals to the President of Ukraine on the for-
mation and clarification of the Cybersecurity
Strategy of Ukraine (Law of Ukraine On Basic
Principles of Cyber Security of Ukraine, 2017).

The task of performing all procedures,
including regulatory ones, is entrusted to
the State Service of Special Communications
and Information Protection of Ukraine (Law
of Ukraine On the State Service of Special
Communications and Information Protection
of Ukraine, 2006), functions thereof include:
accumulation and analysis of data on the com-
mission and/or attempts to commit unauthor-
ised actions against information resources in
information and telecommunication systems,
as well as their effects, informing law enforce-
ment bodies to take measures to prevent
and deter criminal offenses in this field; support
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for the functioning of the governmental com-
puter emergencies response team of Ukraine
CERT-UA, created as teams of experts engaged
in collecting information about cyber incidents,
their classification and neutralisation); coordi-
nation of cybersecurity entities’ activities on
cyber defence; implementation of the organi-
sational and technical model of cybersecurity,
implementation of organisational and techni-
cal measures to prevent, detect and respond to
cyber incidents and cyber-attacks and eliminate
their effects; informing about cyber threats
and appropriate methods against them; ensur-
ing the implementation of an information
security audit system at critical infrastructure
facilities, establishing requirements for infor-
mation security auditors, their certification
(recertification); coordination, organisation
and conducting of vulnerability audits of com-
munication and technological systems of criti-
cal infrastructure facilities; ensuring the func-
tioning of the State Centre for Cyber Defence
(clauses 85-92 of the Law (Law of Ukraine On
the State Service of Special Communications
and Information Protection of Ukraine, 2006),
Cyber Centre UA 30 (The National Security
and Defence Council has adopted a strategy for
the development of cybersecurity in Ukraine
for 5 years, 2021)). In case of detection of cyber
incidents and cyber-attacks that may pose
athreat to the national security or defence capa-
bility of the state, the State Centre for Cyber
Defence and Counteraction to Cyber Threats
of the State Service of Special Communications
and Information Protection of Ukraine informs
the National Coordination Centre for Cyberse-
curity in the prescribed manner, as well as pro-
vides the necessary information from the State
Register of Critical Infrastructure Objects,
to form (adjust) the Cybersecurity Strategy
of Ukraine and other strategic decisions in this
field (Stanislavskyi, 2020, pp. 69-70). Regard-
ing the participation in the detection of criminal
offenses, the Administration of the State Special
Communications Service of Ukraine proposed
the Protocol of joint actions of the main actors
of cybersecurity, cyber defence and owners
(managers) of critical information infrastruc-
ture and during the prevention, detection, elim-
ination of cyberattacks and cyber incidents, as
well as in eliminating their effects (June 2019)
(Order of the State Special Communications
Administration On Approval of the Proce-
dure for Coordination of Activities of Public
Authorities, Local Self-Government Bodies,
Military Formations, Enterprises, Institutions
and Organisations Regardless of Forms of Own-
ership on Prevention, Detection and Elimina-
tion of Unauthorised Actions on State Infor-
mation Resources-Telecommunication systems,
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2008), according to which information is
exchanged when taking measures to respond to
cyber incidents and cyber-attacks (Draft Order
of the Administration On Approval of the Pro-
tocol of Joint Actions of Major Cyber Security
Entities, Cyber Security Entities and Owners
(Managers) of Critical Information Infrastruc-
ture Facilities and in Preventing, Detecting,
Terminating Cyber Attacks and Cyber Inci-
dents, and in Eliminating Their Consequences,
2021). According to this procedure, in case
of detection of an attempt to commit and/or
commission of unauthorised actions in rela-
tion to information and telecommunication
systems, the said entities shall perform the fol-
lowing actions: measures to immediately inform
the State Service of Special Communications
by sending an appropriate electronic message in
the form established by this Procedure; the secu-
rity administrator of the information and tel-
ecommunications system in respect of which
attempts or unauthorised actions have been
detected, shall take measures to inform CERT,
which performs the functions of coordinator
within the State Service of Special Commu-
nications, within 24 hours; owners/managers
of information and telecommunication systems
shall take measures to preserve (fix) the signs
of unauthorised actions and implement, among
other things, the recommendations of the coor-
dinator, as well as physical access of his repre-
sentatives to take measures to block and local-
ise the negative effects of unauthorised actions
and restore the system’s performance.
Although the Protocol shall logically
apply to both key actors of cybersecurity,
actors of cyber defence and owners (manag-
ers) of critical information infrastructure, but
the justification for its development (Analy-
sis of the regulatory impact of the draft reso-
lution of the Cabinet of Ministers of Ukraine
on approval of the Protocol on joint actions
of key actors of cybersecurity, actors of cyber
defence and owners (managers) of critical
information infrastructure during prevention,
detection, cessation of cyberattacks and cyber
incidents their consequences, 2021) states that
its norms do not apply to cyber incidents that
are not related to unauthorised actions against
state information resources. Similarly, the Law
(Law of Ukraine On Basic Principles of Cyber
Security of Ukraine, 2017) does not apply to
internal (local) computer networks that do not
interact (are not connected to global computer
networks). The relations that develop when
using social networks, as well as “private” infor-
mation electronic resources (apparently, non-
state resources), are not regulated by the Law
of Ukraine “On the Basic Principles of Cyber-
security in Ukraine” under certain conditions,
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such as the absence of information, which pro-
tection is established by law (Dovhan, Doronin,
2017, p. 97).

This problem has already been considered
in a slightly different context by scientists who
argue that in general, the problem of developing
andimplementingorganisational and legal mech-
anisms for strategic management of the devel-
opment of cyber security of these objects is
especially relevant in ensuring the cyber pro-
tection of critical infrastructure (Stanislavskyi,
2020, p. 54). However, the issue of ensuring
interaction between the National Coordina-
tion Centre for Cybersecurity, the State Cen-
tre for Cybersecurity (Cyber Centre UA 30
(The National Security and Defence Council
has adopted a strategy for the development
of cybersecurity in Ukraine for 5 years, 2021)),
Governmental Computer Emergency Response
Team of Ukraine (CERT-UA) and other com-
puter emergency response teams, as well as
their interaction with international cyber
defence centres remains uncertain. In our opin-
ion, the effective implementation of the search
function requires the staff of critical infra-
structure facilities to involve a person who
has the functions of countering cyber threats
and interacting with the State Centre for Cyber
Defence, and the central authorities that con-
trol the areas containing critical infrastructure
facilities, shall have tasks defined in the regu-
latory documents (which regulate their activi-
ties) to provide information about such objects
to the State Centre for Cyber Defence (indicat-
ing the critical state of such objects, a list of pos-
sible threats, actions during the implementation
of such a threat for each of the possible situa-
tions and the ability to provide cyber defence on
their own).

3. Specificities of the competence
of the actors of the system of detection
of criminal offenses related to illegal content
on the Internet

Considering the competence of the actors,
the issue of applying their search functions to
certain areas should be under the focus, since
it is the precise distribution of their full powers
by places of search that ensures its effectiveness
(areas where signs of criminal offenses can be
detected, the main places where it is possible
to obtain information about the commission
of these criminal offenses or preparation for
them). For these criminal offenses, these places
are specific that the signs of the use of illegal
content can be detected not only by the actors
of search activities (or law enforcement activ-
ities), both in electronic form and in the form
of material traces arising in the case of a criminal
offense with the use of illegal content posted on
the Internet. Accordingly, the primary informa-

tion comes to operational units already in pro-
cessed (distorted) form, and may not come at all
(if the actors are not interested in providing such
information to law enforcement bodies). A sig-
nificant factor influencing the positioning of cer-
tain places as search areas is a difference between
the concept of “criminal acts committed through
the placement and dissemination of illegal con-
tent on the Internet” and the concept of “criminal
offenses related to illegal content on the Inter-
net”, because in the second case the search areas
can be unlimited and not subject to definition.
Therefore, we consider not the scope of search for
signs of criminal offenses related to illegal con-
tent on the Internet, but the places where actors
can detect signs (facts) of placement and /or dis-
semination of illegal content.

The scope of search during detection of signs
of placement and /or dissemination of illegal con-
tent has significant differences from the “classi-
cal” scope of search, and the place of direct com-
mission of an illegal act with the use of computer
technologies (primarily network technologies)
(the place where the actions of the objective
side of the criminal offense were committed)
and the place of harmful consequences (the place
where the result of the illegal act occurred) do
not coincide (Holubiev, 2003, p. 143). In order
to identify the signs of placement and/or dis-
semination of illegal content, it is necessary to
link the information to specific technical means
of its storage, transmission, reception and pro-
cessing, that is, to specify the places of possible
commission of a criminal offense.

In our opinion, such places are:

1) computer, which is a set of technical
means and system software, enabling auto-
mated processing of information and obtaining
the result in the required form;

2) automated systems processing data such
as technical means, their processing (means
of computing and communication), as well as
methods and procedures, software;

3) computer  (information)  networks,
which are a totality of geographically dispersed
data processing systems, means and/or sys-
tems of communication and data transmission,
which provides users with remote access to its
resources and collective use of these resources;

4) telecommunication networks (telecom-
munication networks), which are a complex
of technical means of telecommunications
and facilities designed for routing, switching,
transmitting and/or receiving signs, signals,
written text, images and sounds or messages
of any kind by radio, wire, optical or other
electromagnetic systems between end equip-
ment (Law of Ukraine on Telecommunications,
2003). The places of search do not include all
of them, but only those that can be identified on
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the basis of already available data (the victim’s
computer system; the victim’s provider’s server;
the offender’s computer system; the provider’s
servers and computer systems of third parties
used by the offender (both without their knowl-
edge and with their knowledge); other places
of the network used by the offenders) (Spyrop-
ulos, 2013, p. 17);

5) places where malicious programs are
created (directly at one of the workplaces
of the automated information system in
the organisation; at the place of residence
of a person on his/her personal computer, etc;

6) separate premises or their complex,
where automated systems with the correspond-
ing technical complex of their activity support
are located;

7) electronic media that ensure its safety;

8) organisations that assign addresses on
the Internet, which during registration of a net-
work on the Internet, are given a network iden-
tifier depending on the class (further identifica-
tion of nodes in subnets of the network is carried
out by the organisation-owner, and when a per-
son connects to the Internet, his/her computer
becomes part of the network and is assigned
an IP address (which can be dynamic or static);

9) state regulatory authorities in the field
of communications;

10) telecommunications
communications providers;

11) manufacturers and suppliers of equip-
ment, materials and means in the field of com-
munications and informatisation, television
and radio broadcasting equipment;

12) enterprises, institutions and organisa-
tions that use information or telecommunica-

operators, tele-

tion technologies in their economic or business
activities.

4. Conclusions

Therefore, the actors of the detection sys-
tem are identified depending on the functions
performed by them in the process of search
activities: operational units, functions thereof
include response to criminal offenses in the field
of computer technology; operational units
involved in the implementation of priority
measures in the commission of criminal offenses
related to illegal content on the Internet; confi-
dants who perform “blocking” of objects where
criminal intentions can be realised; employees
of other law enforcement units who can receive
primary information about the commission
of criminal offenses related to illegal content
on the Internet; state control bodies, func-
tions thereof include ensuring cybersecurity
of the state, and counteracting criminal offenses
related to illegal content on the Internet (State
Centre for Cyber Defence and Counteraction
to Cyber Threats of the State Service of Special
Communications and Information Protection
of Ukraine). The scope of search activities dur-
ing the detection of signs of placement and/or
dissemination of illegal content is distinguished
enabling to conclude that they have significant
differences from the “classical” scope of search,
due to the fact that the electronic environment
in which the search for factual data is carried
out is formed by a totality of information car-
riers, software and hardware for automated
information processing and telecommunica-
tion networks (material media, electric fields
and signals, means of their processing, commu-
nication channels, etc.)
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CYDb’€RTU BUABJEHHA KPUMIHAJIbHUX ITPABOIIOPYIIIEHD,
NOB’I3AHNX 3 OBITOM ITPOTUIIPABHOTO KOHTEHTY
B MEPEKI IHTEPHET TA COEPU IX ITIOUNTYKOBOI AIAJIbBHOCTI

Amnoranisi. Mema. Mera crarTi HoJsIra€ y BUOKPeMJIeHH] cy0'€KTiB BUABJIEHHS KPUMIHAIbHUX IIpa-
BOIIOPYIIIEHb, [IOB'I3aHUX 3 00IrOM IPOTUIIPABHOTO KOHTEHTY B Mepexki [HTepHeT, Ta cdepu iX MomyKo-
BOI misibHOCTI. Pesyavmamu. Busnaueno cTpykrypy 6aratopiBHeBoi cucteMu cy6’e€KTiB, SKi yIOBHO-
BaykeHi 3amo0iraTi KpUMiHAJIBHAM TIPABOIIOPYIIEHHSIM, TIOB'SI3aHAM 3 00irOM IIPOTUIIPABHOTO KOHTEHTY
B Mepexi [HTepHeT, 110 CTaHOBUTh COO0K CYKYIHICTh JepKaBHUX OPTaHiB, MisJIbHICTh SKUX TOBHICTIO
abo B nesHill ii yacTHHI MOB’A3aHa i3 HEAONYIEHHM BUKOPUCTAHHS Mepeski IHTepHeT y MpoTUIIPaBHIUX
nissgx. Cy6'eKTiB cucTeMu BUSABJIEHHS BU3HAYEHO 3aJ1€KHO Bizl (DYHKIIII, 1[0 BAKOHYIOTHCS HUMU B IIPOLIe-
¢i MONTYKOBOI JiSIIBHOCTI: ONEPATUBHI MiAPO3ALH, 10 QYHKIIII SKUX BiIHOCUTLCS MPOTHIIsSE KPUMiHAb-
HIM [PaBOIOPYIIEHHSM y cepi KOMITIOTEPHUX TEXHOJIOTIH; onepaTuBHi MiApo3Ainy, ki 6epyTh y4acTh
y TIPOBEIEHH] TIePIIOYepProBIX 3aXO0/IiB MPH BUMHEHH] KPUMIHATBHUX TPABOMOPYIIEHD, OB I3aHUX 3 00i-
TOM IPOTHIIPABHOTO KOHTEHTY B Mepeski [HTepHeT; KoH(BIIeHTH, K] 31IHCHIOITh «[IEPEKPUTTsI> 00'EKTIB,
JIe MOJKYTh OYTH peasii3oBaHi 3M0UMHHI 3a[yMH; NPAI[iBHUKN THIINX MHAPO3ALIIB NPAaBOOXOPOHHKUX Opra-
HiB, IKi MOXXYTb OTPUMATH TEPBUHHY iH(OpPMAIiI0 PO BUYMHEHHS KPUMiHAIBHUX IIPABOTIOPYINEHb,
IOB’s13aHKX 3 06IirOM MPOTUIIPABHOTO KOHTEHTY B Mepeski [HTepHeT; fepKaBHi KOHTPOJIIOIUI OPraHu, 10
dbyHKIil SKUX BigHeceHo 3abe3nevenns Kibepbesneky AepkaBH, a, BIAMOBIAHO, I HPOTU/IIIO KPUMiHAJIb-
HIM TIPaBOTIOPYIICHHAM, MOB’SI3aHIM 3 00irOM MPOTUTIPABHOTO KOHTEHTY B Mepexi [nTeprer (/epsxas-
Huli LeHTp KibepsaxucTy Ta npoTuii Kibepaarposam JepikaBHOI ciyK0Ou ClelialbHOTO 3B’ I3KY Ta 3aXHC-
Ty indopmariii Yxpaiuu). Bucnoexu. Buokpemiieno cdepu MOIIyKoBOI MisITTBHOCTI i/l YaC BUSIBJIEHHS
03HAK PO3MillleHHs Ta/a60 06iry MPOTUIPABHOIO KOHTEHTY Ta 3p06JIEHO BUCHOBOK, IO BOHU MAIOTh CYT-
TEBI BIIMIHHOCTI BiJl «KJIACHYHOI» cepH MOLIYKY, 0 NOSCHIOETHCS TUM, IO eJIEKTPOHHE CepeloBHIIE,
B SKOMY 3/IiiCHIOETBCS TIONTYK (DAKTUYHKX J[AHUX, YTBOPIOETbCS CYKYIHICTIO HOCIiB indopmariii, mpo-
IPaMHO-TEXHIYHKX 3ac00iB aBTOMATH30BaHOi 00poOKH iHdopMaIlii Ta TeJeKOMYHIKaliHHUMK MepeKaMu
(MarepiaJbHUMK HOCIIME 1H(OPMAILil, eJIEKTPUYHUMU HOJISIMU Ta CHUTHAIaMH, 3acobamu ix 06poOIeHHS,
KaHaJlaMU 3B’SI3KY TOIIIO).

KmouoBi cinoBa: IpoTUTIPaBHUIT KOHTEHT B Mepeki [HTepHeT, KpUMiHAIbHI TIPABONOPYIIEHHS], BUSIB-
JIeHHsT, cy0'eKTH, chepr MOIIYKOBOI iSLIBHOCTI.
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THE CONCEPT OF STATE RESPONSIBILITY
TO A PERSON UNDER UKRAINIAN AIR LAW

Abstract. The article aims to study the legal regulation of Ukraine’s responsibility to a person under
air law. The research objective is to determine the basis of Ukraine’s responsibility to a person under
national air law. Research methods. The article uses the logical method of cognition, comparative analysis,
and the method of theoretical research. An innovation involves a comprehensive attempt to determine
the legal prerequisites (legal grounds, factual grounds, and conditions of state responsibility) based on
international law and national legislation, in particular public and private law. The present study relies
on a critical analysis of the norms of international air law and modern national law of Ukraine and law
enforcement. The study concluded that the foundations of the concept of Ukraine’s responsibility are
laid in a universal international treaty — the Convention on International Civil Aviation of 1944. The
central pillar of state responsibility is the recognition of the State’s complete and exclusive sovereignty
and ensuring the safe use of airspace. Ukraine has recognized the obligation to ensure flight safety
and thus is responsible to a person for the safe use of sovereign airspace for aviation purposes, which is
also confirmed by the constitutional obligation of Ukraine to ensure human rights and freedoms. In case
of violation of such an obligation and causing harm to an individual, Ukraine will bear legal responsibility
under the European Convention for the Protection of Rights and Fundamental Freedoms of 1952,
the Constitution of Ukraine, the Law of Ukraine “On Transport”, and Air and Civil Codes, which will
take the form of compensation for moral and material damage, i.e., payment of funds. For causing harm
to a person, Ukraine will bear civil liability under the Convention for the Unification of Certain Rules
for International Carriage by Air of 1999, and the Convention on Damage Caused by Foreign Aircraft to
Third Parties on the Surface of 1952. If a violation of the principle of safe airspace is committed by public
authorities or officials, they will be subject to criminal, administrative, disciplinary, and civil liability.

Key words: individual, state, responsibility, air law, international legal responsibility, Ukraine.

1. Introduction However, within this article, we deal with

According to the definition of A.A. Koz-
lovskyi and Z.I. Boyarska (Kozlovskyi, Boyar-
ska, 2010, pp. 8—12), the air law of Ukraine is
a complex branch of law, which, firstly, consti-
tutes an independent system of law with its
specific branch and interbranch institutions;
secondly, as a set, comprises a block of norms
of another law branch (e.g., transport law):
constitutional law, civil law, administrative
law, criminal law, economic law, environmen-
tal law, land law, etc. Scientist V. V. Kostitskyi
(Kostitskyi, 2008, pp. 4-9) notes that air law
should not be identified with aviation law, as
it is a broader branch of law regulating sov-
ereignty, the general principles of airspace
use for economic needs, environmental safety
of the airspace, aviation law (current air law),
and statutory regulation of the placement

of high-rise buildings.

© O. Malovatskyi, 2022

the concept of the Ukrainian State’s responsi-
bility to an individual under air law in terms
of aviation law, that is, the branch of law regu-
lating the application of air law toward civil air-
craft flights. Scant attention has recently been
paid to the responsibility of the State of Ukraine
in air law. The following authors devoted
their contributions to separate aspects of state
responsibility in air law: O.V. Malovatskyi,
V.V. Kostytskyi, A.A. Kozlovskyi, Z.I. Boyar-
skyi, O.M. Hrihorov, O.V. Brusakova, H.V. Tsy-
rot, K.A. Vazhna, P. Dempsey, N.M. Onishchuk,
and J. Crawford.

The article aims to study the concept
of Ukraine’s responsibility under air law
and determine the status of regulation
of the State’s responsibility to an individual.
The article is a scientific attempt to establish
whether Ukraine, under current legislation,
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is responsible to an individual for airspace use
for aviation purposes. The methods used in
the study involve comparison, which allows ccor-
relating the change in the responsibility concept;
the method of logic was used to draw conclusions
based on assumptions; analysis and theoretical
research include attempts of scientific cognition
of state responsibility under air law.

An innovation is the determination of state
responsibility following the national air leg-
islation of Ukraine. The present study relies
on a critical analysis of modern developments
of Ukrainian scientists, norms of law, and prac-
tice regulating different aspects of state respon-
sibility to an individual for using the airspace.

2. Constitutional legal foundation
of the state responsibility concept

Article 3 of the Constitution of Ukraine as
of June 28, 1996, No. 254k/96-BP stipulates
that human being, his or her life and health,
honour and dignity, inviolability and security
are recognised in Ukraine as the highest social
value. Human rights and freedoms and their
guarantees determine the essence and orien-
tation of the activity of the State. The State is
answerable to the individual for its activity. To
affirm and ensure human rights and freedoms is
the main duty of the State.

It can be assumed that the above arti-
cle of the Constitution enshrines the legal
principle — the responsibility of the State to
the individual. In other words, it is reasona-
ble to assert that Ukraine has undertaken to
act in the interests of the individual to ensure
their rights and freedoms, and it is this obliga-
tion that constitutes the essence of Ukraine’s
functioning as a state. Our assumption is jus-
tified by paragraph 4 of item 2 of the Deci-
sion of the Constitutional Court of Ukraine
dated 30.05.2001 No. 7-rp/2001 (case on
the liability of legal entities): the court clari-
fied that the Constitution of Ukraine enshrined
the principle of the responsibility of the State
to the individual for its activities, which is pri-
marily manifested in the constitutional defini-
tion of the State’s duties specified in Articles
3, 16, 22 of the Constitution. Moreover, such
responsibility is not limited only to the politi-
cal or moral responsibility of public authorities
to society but also has certain features of legal
responsibility, i.e., the application of public
measures (in the present case — constitutional
or international law) to the State and its bodies
for failure to perform or improper performance
of their duties.

The above supports our previous assump-
tion that the Constitution of Ukraine enshrines
the obligation of Ukraine (as a State) to guar-
antee the observance of human rights and free-
doms; in case of violation of such obligations,
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legal responsibility comes to the State in
the form of constitutional-legal or internation-
al-legal implications.

Thus, pursuant to the Constitution,
the responsibility of Ukraine as a State to
an individual is nothing more than the liabil-
ity of the State to comply with obligations to
ensure the inviolability of human rights (pri-
mary duty), and if human rights guaranteed by
the Constitution are violated, a new obligation
(secondary duty) arises to restore violated rights
that entails applying public-legal and interna-
tional-legal measures. This is how international
legal responsibility is defined in the modern
doctrine of international law (Crawford, 2013,
pp. 45-92). However, it should be noted that
the State may also be subject to private or civil
law liability for violating international legal
and constitutional obligations. Such an assump-
tion is substantiated by paragraph 3 of the deci-
sion of the Constitutional Court of Ukraine
dated 30.05.2001, No. 7- pn/2001, which
declares that the division of legal responsibility
according to the branch structure of law into
civil, criminal, administrative and disciplinary
is generally recognized. The conclusion must
be interpreted with reference to paragraph 22
of Article 92 of the Constitution of Ukraine,
which ascertains that exclusively the laws
of Ukraine determine the principles of civil
liability, acts that are crimes, administrative or
disciplinary offenses, and ensuing liability. Such
norms should be understood in such a way that
exclusively the laws of Ukraine shall regulate
the principles of civil liability (general grounds,
conditions, forms of liability, etc.), the grounds
for criminal, administrative and disciplinary
liability, acts that are crimes, administrative
or disciplinary offenses (the formal elements
of offenses that constitute their bodies), and lia-
bility for them.

The logical conclusion is that the Consti-
tution of Ukraine enshrines the constitutional
liability of Ukraine, as a State, to act in such
a way as to ensure the exercise and observance
of human rights and freedoms, which trans-
formed into a legal principle — the responsibil-
ity of the State to an individual for its activities.
And if the State does not comply with obliga-
tions to ensure human rights and freedoms,
there emerges a responsibility of the State: not
only moral or political responsibility of public
authorities, but specific criminal, administra-
tive, disciplinary, civil, and international legal
responsibility.

In turn, the constitutional grounds for cer-
tain types of liability are enshrined in Articles
80, 81, 91 of the Constitution — the responsi-
bility of public authorities; Articles 56, 64, 153
of the Constitution — everyone has the right
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to compensation, at the expense of the State
or bodies of local self-government, for mate-
rial and moral damages inflicted by unlawful
decisions, actions or omission of state authori-
ties. At the same time, the very grounds, con-
ditions, consequences and acts that consti-
tute an offense shall be defined in special laws
(Part 22 of Article 92 of the Constitution
of Ukraine). Moreover, the legal responsibility
of the State under national legislation follows
branch nature, that is, each type of responsibil-
ity, depending on law branches, is characterized
by its own special features.

However, the constitutional and legal con-
cept of the responsibility of the State to an indi-
vidual will be incomplete if the foundations
of the State’s international responsibility under
the current Constitution are omitted.

In particular, Article 55 of the Constitu-
tion of Ukraine establishes that everyone has
the right to appeal for the protection of his or her
rights and freedoms to the relevant international
judicial institutions or to the relevant bodies
of international organisations of which Ukraine
is a member or participant, and Article 152
of the Constitution of Ukraine obliges the State
to compensate for material or moral damage
inflicted on physical and legal persons by the acts
or actions deemed to be unconstitutional. In
the event that a court verdict is revoked as
unjust, the State compensates the material
and moral damages inflicted by the ground-
less conviction (Article 62 of the Constitu-
tion of Ukraine) (decision of the Constitu-
tional Court of Ukraine dated 30.05.2001 No.
7-rp/2001 (case on liability of legal entities).

Part 1 of Article 9 of the Constitution
of Ukraine stipulates that international treaties
that are in force, agreed to be binding by the Ver-
khovna Rada of Ukraine, are part of the national
legislation of Ukraine.

In view of these provisions, it can be argued
that Ukraine, as a State, is responsible to a per-
son not only under the Constitution but also
international legal treaties, according to which it
is assumed obligations to respect and guarantee
human rights. The Convention for the Protection
of Human Rights and Fundamental Freedoms
of 1950 (European Convention) is an uncondi-
tional and most successful example of the State’s
obligation to respect human rights. Ukraine
acceded to the Convention in 1997.

The preamble of the European Convention
states that its parties have the primary responsi-
bility to secure the rights and freedoms defined
in this Convention, and if the European Court
of Human Rights (ECHR) finds that there has
been a violation of the Convention or the Proto-
cols thereto, and if the internal law of the High
Contracting Party concerned allows only par-

tial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured
party (Article 41 of the European Convention).
Following the above provisions, in case of vio-
lation of human rights, which are guaranteed
by the European Convention, Ukraine can be
brought to international legal responsibility
in the form of fair satisfaction. It is essential
to realize that satisfaction involves not only
the payment of funds but may oblige the State
to take other actions aimed at restoring vio-
lated human rights (Tisnogub, 2022). In this
context, it is emphasized that the European
Convention provides for a special mechanism
for the responsibility of the State to a person
when it becomes a defendant before the court
for violated human rights, but the legal basis is
the international legal obligation of the State to
a person for the observance of their rights. And
this mechanism, unfortunately, is the excep-
tion, rather than the general rule. The tradi-
tional way of protecting a violated human right
against a State is provided for in Article 33
of the European Convention, which stipulates
that any High Contracting Party may refer to
the Court any alleged breach of the provisions
of the Convention and the Protocols thereto
by another High Contracting Part. In other
words, there is a generally accepted doctrinal
understanding of the responsibility of a State
in international law under which it is respon-
sible for breach of international obligations to
another state, but not to a person, and there-
fore the institution of diplomatic protection is
applied (Crawford, 2006). Cases of appeals to
the ECHR against Ukraine are quite numerous;
there are also many cases of the State’s appeal on
the side of the injured persons against another
contracting party to the European Convention
based on Article 33, in particular, Ukraine filed
nine lawsuits against the Russian Federation
(ECHR 069 (2021) 23.02.2021), and the King-
dom of the Netherlands joined the lawsuit of its
citizens against the Russian Federation regard-
ing the consequences of the downing of MH-17,
a passenger plane that conducted the flight over
the territory of Ukraine in 2015.

Therefore, from the above, it is possible to
come to a preliminary conclusion that the Con-
stitution of Ukraine has enshrined the founda-
tions of the concept of Ukraine’s responsibility
to a person, the main thesis of which is: “the
State acts responsibly before a person in compli-
ance with his or her rights that lays the ground-
work for directing state activities”. The thesis
is the legal basis of the constitutional principle
of the responsibility of the State (state author-
ities) to a person. If the principle is violated,
Ukraine bears responsibility, grounds, condi-
tions, forms, types, the consequences of which
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should be defined in the law. At the same time,
the responsibility of the State for fulfilling inter-
national legal obligations to respect human
rights goes beyond the regulation of national
legislation and is established by international
treaties and other norms of international law.
Indeed, the Constitution of Ukraine, implement-
ing the principle of the State’s responsibility to
the individual, established constitutional mecha-
nisms for recognizing and implementing the deci-
sion of international institutions as a reaction to
Ukraine’s violations of human rights.

3. International legal foundations
of the state responsibility concept under
the air law of Ukraine

Ukrainian scientists, involving O.M. Grig-
orov (Grigorov 2020, pp. 82—85), argued that
although air law originated from fragmented
national regulations, it was developed in inter-
national law, in particular, international trea-
ties. The international legal framework of air
law or the conditional constitution of modern
international law is created by the Conven-
tion on International Civil Aviation of 1949
(Chicago Convention of 1944) (Dempsey
2015, pp.1-18). The States which acceded to
the Chicago Convention of 1944 have agreed
on certain principles and arrangements in order
that international civil aviation may be devel-
oped in a safe and orderly manner and that
international air transport services may be
established on the basis of equality of oppor-
tunity and operated soundly and economically.
According to Article 1 of the 1944 Chicago
Convention, the contracting States recognize
that every State has complete and exclusive
sovereignty over the airspace above its terri-
tory. The principle is specified in the 1944 Chi-
cago Convention through a range of provisions,
in particular Article 6, which provides exclu-
sively for the authorization of using the sover-
eign airspace for international regular traffic;
Article 8 highlights that no aircraft without
a pilot are prohibited from flying in sovereign
airspace without the authorization of the rele-
vant State. The State which owns the airspace
over its territory shall establish rules for the use
of airspace (Articles 11, 12); determines prohib-
ited and restricted areas for flights (Article 9),
as well as States shall take measures to prevent
the spread of diseases (Article 14) and imple-
ment customs policies (Articles 10, 23, 24), pol-
icies for determining charges for the use of air-
space and airports (Article 15) and establish
standards and requirements for the technical
condition of aircraft and their documentation
(Article 25-39). Thus, recognizing the complete
and exclusive sovereignty of the States over
the airspace over their territories, the 1944 Chi-
cago Convention recognizes the full authority
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of the State and its bodies to regulate the air-
space use over the territory of a sovereign State.
Ukraine acceded to the Chicago Convention
on September 9, 1992. At the same time, since
Ukraine has been authorized to establish the pro-
cedure for using the airspace, on the other hand,
Ukraine is responsible for the consequences
of establishing such an order and its obser-
vance by all entities that use the airspace. On
the one hand, Ukraine is responsible to other
States that are the Parties to the 1944 Chicago
Convention, which is confirmed by Article 12
of this Convention, which obliges the States
to ensure that aircraft comply with flight reg-
ulations and maintain that such requirements
are uniform and meet accepted international
standards (Article 37 of this Convention). On
the other hand, Ukraine is responsible for estab-
lishing the rules for the airspace use and its
actual use in a manner consistent with Article 3
of the Constitution of Ukraine, which proclaims
that human rights and freedoms and their
guarantees determine the content and direc-
tion of the State’s activities. The best example
of the correlation between Ukraine’s interna-
tional legal obligations arising from the 1944
Chicago Convention and constitutional obliga-
tions to respect human rights can be illustrated
by the human right to life.

Article 27 of the Constitution of Ukraine
stipulates that every person has the inalienable
right to life. No one shall be arbitrarily deprived
of life, and Article 50 of the Constitution
of Ukraine holds that everyone has the right to
an environment that is safe for life and health.
In turn, the preamble of the 1944 Chicago Con-
vention contains an obligation of the States
Parties to ensure the safety of the use of air-
space for civil aviation purposes. In addition,
as stipulated by Article 9 of the Constitution
of Ukraine, international treaties that are in
force, agreed to be binding by the Verkhovna
Rada of Ukraine, are part of the national leg-
islation of Ukraine. Hence, one can argue that
Ukraine, by virtue of the provisions of the 1944
Chicago Convention and the Constitution
of Ukraine, undertook both to the Participating
States to ensure the safe use of airspace within
its territory and to a person by virtue of the pro-
visions of the Constitution to ensure the safe
use of airspace and prevent violations of human
rights during the use of airspace. Consequently,
Ukraine has implemented the principle of ensur-
ing (securing) the safety of civil aviation in
domestic air law, which is designed to guarantee
the observance of the human right to life. And,
in case of its violation, it will bear responsibil-
ity, both international and legal responsibility,
in accordance with the Constitution and laws
of Ukraine.
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4. The state responsibility concept for
ensuring the safety of civil aviation exem-
plified by a bilateral agreement between
the United States and Ukraine

As of the date of writing the present arti-
cle, Ukraine is a party to seventy bilateral
international treaties on international air traf-
fic, twenty-six of which are with the countries
of the European Union, and numerous treaties
governing air transportation. We have noted
above that the 1944 Chicago Convention guar-
anteed that the sovereign airspace of any State
shall be used only upon the prior authorization
of the State exercising sovereignty over the air-
space. One of the ways to implement such sov-
ereignty is the conclusion of international trea-
ties which are the groundwork for international
air traffic, including air transportation.

Agreements on international air traffic are
mainly typical and slightly different in con-
tent. One of the last agreements concluded
by Ukraine is the Air Transport Agreement
between the Government of the United States
of America and the Government of Ukraine,
which was ratified by the Verkhovna Rada
of Ukraine on November 4, 2015.

The preamble of the agreement indicates
that it is based on the Convention on Interna-
tional Civil Aviation of 1944, and it should be
understood that in the development of the con-
vention’s principles, Ukraine and the United
States agreed to use the airspace of Ukraine
and the United States in the manner pro-
vided for in this agreement. We will imme-
diately pay attention to Article 6 “Safety”
and Article 7 “Aviation Security”, which are
of fundamental importance. Article 6 stipulates
that to ensure the safety of air transportation,
each Party shall recognize as valid certificates
of airworthiness, certificates of competency,
and licenses issued by another Party. However,
if a State fails to comply with the minimum
safety standards provided for in the 1944 Chi-
cago Convention and fails to remedy the defi-
ciencies, the other State may take action against
the air carrier of the non-compliant State.
The above provisions stipulate the obligation
of Ukraine to ensure proper requirements for
aircraft and training of their crews to guarantee
the safety of air transportation of passengers. In
case of violation of such provisions, restrictive
measures may be applied to Ukrainian carriers,
e.g., annulment of documents issued by Ukraine,
which entails a ban on flights over the territory
of the United States. The current article pro-
vides for the obligation of Ukraine to ensure
carriers (enterprises and organizations) comply
with international standards of aviation safety.
In international law, these standards are cov-
ered by the term “aviation safety” (Malovatskyi,

2018, pp.66-80). Due to Ukraine’s non-compli-
ance with flight safety standards, it will be liable
to the United States, and carriers (enterprises
and organizations) will be indirectly liable in
the form of a ban on transportation (suspen-
sion of flights). The responsibility of Ukraine
will be to suspend or annulment the air traffic
agreement based on the provisions of Article 60
of the Vienna Convention on the Law of Trea-
ties (1969).

Such examples are numerous in interna-
tional law (Rokita, 2000, pp. 236 The conse-
quences of non-compliance with aviation safety
standards by the state, including in international
air law with the participation of Ukraine, are
regulated by international treaties, which have
been called the source of private international
air law (Tsirat 2021, pp.1.36). These area as fol-
lows: the Convention for the Unification of Cer-
tain Rules for International Carriage by Air
of 1999 — Ukraine acceded to the Convention
in 2008; the Convention on Damage Caused by
Foreign Aircraft to Third Parties on the Surface
of 1952 (Rome Convention), which may subse-
quently be supplemented with the Convention
on Compensation for Damage Caused by Air-
craft to Third Parties of 2009, which has not
yet entered into force, and the Convention on
Compensation for Damage Caused by Aircraft
to Third Parties in the Event of Unlawful Inter-
ference of 2009, which has also not entered into
force. These conventions enshrine the property
(civil) liability of the carrier or aircraft oper-
ator for causing harm to a person as a result
of a violation of an international air carriage
contract or causing damage to a foreign aircraft
on the surface. It is decisive that, in accordance
with Article 2 of the Convention for the Unifi-
cation of Certain Rules for International Car-
riage by Air of 1999, the state or its enterprise
is liable to a passenger — a person — for causing
damage in the event of non-fulfillment of obli-
gations under the contract of international air
carriage. A similar provision is available in arti-
cle 1T of the Protocol to Amend the Conven-
tion on Damage Caused by Foreign Aircraft to
Third Parties on the Surface, signed at Rome
on 7 October 1952, as of 23 September 1978,
which establishes that responsibility for damage
caused by an aircraft registered in a State will
born by the air carrier. It can be concluded from
the above that the Ukrainian legislation has
transformed the principle of ensuring the safety
of civil aviation, which was first enshrined in
the Convention on International Civil Aviation
of 1944. Accordingly, Ukraine is responsible
for compliance with international legal obliga-
tions to ensure flight safety to the United States
and bears civil liability to a person for violation
of the obligation to ensure the safety of trans-
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portation based on the Chicago Convention
of 1944, the Convention for the Unification
of Certain Rules for International Carriage by
Air of 1999, and the Convention on Damage
Caused by Foreign Aircraft to Third Parties on
the Surface, signed in Rome on October 7, 1952.
The responsibility of the State, and that part
of the relevant legal institution relating to spe-
cific civil liability, is regulated in Ukrainian civil
legislation, which will be covered below.

5. The state responsibility concept for
compliance with aviation safety under Ukrain-
ian air law as exemplified by a bilateral agree-
ment between the United States and Ukraine

Analyzing the most important aspects
of Ukraine’s responsibility for compliance with
international obligations to ensure the safe
use of the airspace for air transportation, we
will again refer to the 2015 Air Transporta-
tion Agreement between the Government
of the United States of America and the Govern-
ment of Ukraine. In accordance with Article 7
“Aviation Security” of the Agreement, the Par-
ties reaffirm that their obligation to each other
to protect the security of civil aviation against
acts of unlawful interference forms an integral
part of this Agreement. Moreover, the Parties
to the Agreement have determined that a range
of international treaties concluded to against
acts of unlawful interference in the security
of civil aviation are part of this agreement,
namely: the Convention on Offences and Cer-
tain Other Acts Committed on Board Aircraft,
adopted in Tokyo on 14 September 1963,
the Convention for the Suppression of Unlaw-
ful Seizure of Aircraft, signed in The Hague on
16 December 1970, the Convention for the Sup-
pression of Unlawful Acts against the Safety
of Civil Aviation, signed at Montreal on 23 Sep-
tember 1971, and the Protocol for the Suppres-
sion of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, Supple-
mentary to the 1971 Montreal Convention,
signed at Montreal on 24 February 1988. Pursu-
ant to the above conventions, any act of physi-
cal influence on the crew or aircraft, threatening
with destruction or damage, as well as unlawful
seizure of control thereof, is an act of unlawful
interference with civil aviation safety, and each
of the parties to these Conventions is obliged to
define it in national legislation as a crime and to
prosecute persons for their commission. In turn,
Ukraine and the United States agreed that in
case of non-fulfillment of obligations to ensure
aviation security in accordance with the stand-
ards of the International Civil Aviation Organ-
ization, the other party has the right to stop
aircraft flights in its airspace. In addition, in
case of the agreement’s violation, the provi-
sions of Article 60 of the Vienna Convention on
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the Law of Treaties of 1969 and the Air Trans-
portation Agreement between the Government
of the United States of America and the Gov-
ernment of Ukraine of 2015, which fully com-
plies with paragraph c) of Article 3 of the Con-
vention on International Civil Aviation of 1944,
which provides for the right of a state to stop
flights, may be applied to Ukraine equally as
to the United States. It should also be noted
that since the agreement between Ukraine
and the United States includes, as part of it, con-
ventions for the suppression of acts of unlawful
interference with civil aviation safety, accord-
ing to which Ukraine and the United States
are obliged to comply with the obligations
arising from them, and thus, they are responsi-
ble for their non-compliance. From the above
considerations, two theses follow: for violation
by Ukraine of Article 7 of the 2015 air traf-
fic agreement, the United States has the right
to stop the flights of any aircraft, and not only
state ones. This may mean that aviation under-
takings, whether public or private, are respon-
sible for the failure of States to comply with
an international obligation. The responsibility
of the State for violation of international obli-
gations enshrined in the Convention aimed
at preventing and combating acts of unlawful
interference with civil aviation safety should be
determined by Ukraine in national criminal leg-
islation. As a result, it is essential to mark that
Ukrainian legislation transformed the principle
of aviation security, which was recognized by
the Convention on International Civil Aviation
of 1944, and concludes bilateral international
agreements on air traffic for its development.
By relying on such agreements, Ukraine agreed
to be responsible for compliance with inter-
national legal obligations to ensure aviation
security to the United States and to enshrine
in national legislation that acts violating
the principle of aviation security are a criminal
offense. Therefore, it can be reduced to the the-
sis that Ukraine is responsible to the person for
the introduction of law and order under which
acts violating civil aviation safety were recog-
nized as crimes and prosecuted.

6. Ukraine, state authorities, and state
aviation enterprises as liable parties

We have already mentioned above that
Ukraine has complete and exclusive sover-
eignty over the airspace within its territory,
which, according to Article 1 of the Convention
on International Civil Aviation of 1944, pro-
vides for the prohibition of the use of Ukrain-
ian airspace without its consent. Article 13
of the Constitution of Ukraine logically corre-
sponds to the above provision, which enshrines
that the atmospheric air within the territory
of Ukraine is the object of property rights
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of the Ukrainian people. Ownership rights on
behalf of the Ukrainian people are exercised by
bodies of state power and bodies of local self-gov-
ernment within the limits determined by this
Constitution. According to part 2 of Article 19
of the Constitution of Ukraine, bodies of state
power and bodies of local self-government
and their officials are obliged to act only on
the grounds, within the limits of authority,
and in the manner envisaged by the Consti-
tution and the laws of Ukraine. Moreover,
according to Article 8 of the Constitution,
the principle of the rule of law is recognised
and effective in Ukraine. As a result of compli-
ance with the above constitutional provisions,
Part 2 of Article 3 of the Constitution stip-
ulates human rights and freedoms and their
guarantees determine the essence and orien-
tation of the activity of the State. The State is
answerable to the individual for its activity. To
affirm and ensure human rights and freedoms is
the main duty of the State. Thus, it can be argued
that Ukraine and state authorities, exercising
the right of the Ukrainian people to airspace
over the territory of Ukraine, are obliged to
act in the interests and with respect for human
rights and bear responsibility for non-compli-
ance with specific constitutional norms.

Such a conclusion, in particular, is confirmed
by the Law of Ukraine “On Transport” No.
232/94-BP dated November 10, 1994. Article 3
of the law establishes that the purpose and task
of public management in the field of transport
is to protect the rights of citizens while receiv-
ing transport services and the safe functioning
of transport. Public management of transport
activities is carried out through the implemen-
tation of economic (tax, financial, credit, tariff,
and investment) and social policies, including
subsidies for passenger transportation. There-
fore, Ukraine fulfils the exclusive functions
of public administration in the field of aviation
transport (tax, financial, tariff, and control func-
tions) and can act as an investment entity, in
particular, act as an actor of enterprises engaged
in aviation and transport activities. The imple-
mentation of the state policy on transport is
carried out through the central executive body,
which ensures the formation and administra-
tion of the state policy on transport — the Min-
istry of Infrastructure of Ukraine. Accordingly,
the activities of Ukraine, as a state in the field
of aviation transport, are divided into ones that
purely derive from the exercise of power — leg-
islative and administrative management of civil
aviation, and activities that derive from power
but have a purely economic effect, in particu-
lar, investment and establishment of aviation
enterprises that are participants in commercial
relations.

Notwithstanding the fact that Law No.
232/94-VR does not contain a well-formulated
statement that public authorities are responsible
to a person for violating their rights. However,
this follows from the interpretation of the pro-
visions of part 2 of Article 3 of the Constitution
of Ukraine in a logical connection with Article 3
of Law No. 232/94-VR, which regulates that
the purpose and task of public administration
in the field of transport is to protect the rights
of citizens when receiving transport services
and the safe functioning of transport. The logi-
cal consequence of non-fulfillment of such obli-
gations by a public body, which has led to vio-
lation of human rights, will be the occurrence
of responsibility for the state and the public
authority in the form of compensation for mate-
rial and moral damages inflicted by unlawful
decisions, actions or omission, as provided for in
Article 56 of the Constitution of Ukraine.

Another aspect of the activities of state
authorities in the aviation industry is invest-
ment, which, in accordance with the Law
of Ukraine “On Investment Activity” No. 1560-
XII as of September 18, 1991, enshrines that
state investment is carried out by public author-
ities at the expense of the state budget in invest-
ment objects, in particular property rights in
aviation enterprises. In turn, Article 16 of Law
No. 1560-X1I stipulates that transport enter-
prises are obliged to ensure the safety of life
and health of citizens, the safety of aircraft oper-
ation, environmental protection, and Article 14
of this Law stipulates that transport enterprises
ensure the safety of goods and luggage from
the time they are accepted for transportation
and until they are issued to recipients, unless
otherwise provided by the contract. Therefore,
it follows from the legislation that aviation
enterprises established with the participation
of the state are responsible for the safety of per-
sons and the preservation of private property
handed over for transportation.

Having studied the above provisions
of the legislation of Ukraine, it is possible to
conclude that in terms of transport, in particu-
lar air transport, Ukraine exercises the powers
of the people of Ukraine to manage airspace
over the territory of Ukraine in two main
aspects: exclusively the implementation of pub-
lic power — statutory regulation and control
over the use of airspace for air traffic; exercise
of authority — disposal of state property (budget
funds) and investment in aviation enterprises
that carry out commercial activities. And
accordingly, aviation enterprises are responsible
for non-compliance with legislative provisions
on ensuring human transport safety and for
violation of luggage storage during transporta-
tion. Consequently, Ukraine, state authorities
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and aviation enterprises based on state property
are liable to a person under the current legisla-
tion of Ukraine, in particular, the Constitution
of Ukraine, the Law of Ukraine “On Transport”
No. 232/94-VR dated November 10, 1994,
the Law of Ukraine “On Investment Activity”
No. 1560-XII dated September 18, 1991, spe-
cial laws, provisions of the Air Code of Ukraine
and the Civil Code of Ukraine, which we will
consider below.

7. Public law oundations of the state
responsibility concept under Ukrainian air
law

Ukraine, exercising the right to complete
and exclusive sovereignty over the airspace,
which is part of its territory, adopted the Air
Codeof Ukraineasof May 19,2011,No.3393-VI,
which regulated aviation activities and the pro-
cedure for using the airspace of Ukraine. The
relevant activity of Ukraine is aimed at ensur-
ing aviation safety. In accordance with Article 4
of the Air Code, Ukraine has acceded to the Con-
vention on International Civil Aviation of 1944,
and therefore is responsible for fulfilling inter-
national obligations arising from this Conven-
tion, and for guaranteeing and creating safe
conditions for society, protecting interests dur-
ing civil aviation activities and using Ukrainian
airspace. From the above provision of the Air
Code, it is evident that Ukraine, as a subject
of international law, bears international legal
responsibility for compliance with international
obligations arising from the principle of ensur-
ing civil aviation (in the aspect of flight safety
and aviation security), which is fundamental
in international air law (Malovatskyi, 2018,
pp. 66—80) and for creating safe conditions for
society during the use of airspace. Confirmation
of this statement is found in the Law of Ukraine
“On the State Program of Aviation Security
of Civil Aviation” No. 1965-VIII as of March
21, 2017, which enshrined mandatory measures
for ensuring the safety of civil aviation and pro-
tecting international civil aviation from unlaw-
ful interference, the Aviation Security Manual
(Doc 8973), as well as other international acts
and acts of Ukrainian legislation.

The Air Code specifies that the airspace
of Ukraine can be used not only for the purposes
of air traffic but also for state aviation to main-
tain national security and defense of the state
and protection of the population, which are
entrusted to the Armed Forces of Ukraine (par-
agraph three of part 4 of Article 4 of the Air
Code of Ukraine). In other words, in addition to
state regulation of airspace use for commercial
transportation, Ukraine can use the airspace for
state defense and protection of the population.
The relevant issue is poorly studied and will be
covered in an individual article. Hence, it can
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be argued that in case of Ukraine’s violation
of the obligation to ensure security, it will be
responsible to a person.

Specification of Ukraine’s responsibility to
a person is set out in Section XVIII of the Air
Code “Liability for violation of civil aviation
legislation”. In particular, Article 126 of the Air
Code states that legal entities and individuals
whose activities are related to the use of the air-
space of Ukraine, development, manufacture,
repair and operation of aviation equipment,
implementation of economic activities in civil
aviation, air traffic services, and aviation secu-
rity are liable for unlawful actions under the law.

The above provisions do not indicate that
Ukraine, as a State, is responsible for violating
law and committing a civil aviation offense.
However, this is probably justified due to the fact
that the State is an organization of public power,
which is represented by public authorities exer-
cising the powers of the State (Kozubra, 2015,
pp.103) based on state sovereignty, which
legitimizes such powers (Bukhanevych, O.M.,
Ivanovska, A.M. & Kyrylenko, V.A. 2022, pp.
84-93). In particular, the Ukrainian science
of law has a strong legal tradition of separating
the responsibility of the State and officials who
are empowered on its behalf to exercise power
(Onishchenko, 2009), and when it comes to
the State’s criminal responsibility, it is repre-
sented by officials (Vazhna 2019, pp. 129—140).

Such our assumptions are supported by
the norms of Article 126 of the Constitution
of Ukraine which marks that if an offense com-
mitted by state authorities or an aviation enter-
prise, theyareliable. In our opinion, such liability
is administrative, which is proved by Article 127
of the Air Code of Ukraine, Article 111-112
of the Code of Ukraine on Administrative
Offenses, which provides for liability for viola-
tion of flight rules; criminal, which is stipulated
by Articles 269, 276, 278, 280, 281 of the Crim-
inal Code of Ukraine, in particular, Article 276
of the CCU “Violation of traffic safety rules or
operation of railway, water or air transport”
and Article 281 of the CCU “Violation of air
flight rules”; disciplinary liability, which may
occur for non-fulfillment or improper fulfill-
ment of official duties by civil servants, which is
provided for in Section 2 “Principles of discipli-
nary liability” of the Law of Ukraine “ On Civil
Service” No. 889-VIII as of 10.12.2015; or civil
liability, which is provided for in the Civil Code
of Ukraine and discussed below.

Having studied the public law fundamen-
tals of the concept of Ukraine’s responsibility
in legislation, it should be noted that Ukraine
as a State is responsible for compliance with its
international obligations arising from the Con-
vention on International Civil Aviation of 1944
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to other states, in particular for compliance with
the principle of civil aviation safety. National air
legislation transformed Ukraine’s obligations
under the 1944 Convention on International
Civil Aviation to the Air Code of Ukraine,
which enshrined its obligation to regulate,
control and use its sovereign airspace in a safe
way for a person. In turn, it is established that
officials (civil servants) are responsible for vio-
lation of the safe use of airspace, if such acts
constitute an offense, under the Criminal Code
of Ukraine, the Air Code of Ukraine, the Code
of Administrative Offenses of Ukraine, the Law
of Ukraine “On Civil Service”, and the Civil
Code of Ukraine.

8. Private law foundations of the state
responsibility concept under Ukrainian air
law

The fundamentals of the private legal con-
cept of Ukraine’s responsibility under air law
are laid down in the Constitution of Ukraine
and derive from the principle of state responsi-
bility for its activities before a person. As men-
tioned above, Ukraine within the sovereign
airspace has the exclusive power to adopt laws
and accordingly regulate the use of airspace. In
addition, part 3 of Article 152 of the Constitu-
tion of Ukraine provides that laws and other
legal acts, or their separate provisions, that
are deemed to be unconstitutional, lose legal
force from the day the Constitutional Court
of Ukraine adopts the decision on their uncon-
stitutionality. Article 56 of the Constitution
of Ukraine also stipulates that everyone has
the right to compensation, at the expense
of the State or bodies of local self-government,
for material and moral damages inflicted by
unlawful decisions, actions or omission of bodies
of state power, bodies of local self-government,
their officials and officers during the exercise
of their authority. Following the above provi-
sions, it is reasonable to argue that if Ukraine
has not complied with its obligations to ensure
safe use of the airspace and such a violation was
committed by adopting an unconstitutional act
or committing a violation of the law by a public
authority and these actions caused damage to
aperson, Ukraine or a public authority is obliged
to bear responsibility in the form of compensa-
tion for damage. The term of harm, methods
of its determination, and measures to be taken
to compensate for it are enshrined in the Civil
Code of Ukraine No. 435-1V as of 16.10.2003
(hereinafter referred to as the CC). In particular,
Chapter 82 of the CC fixes the general grounds
for civil liability. Article 1175 of the CC pro-
vides that the damage caused to an individual
via the adoption by a public authority of a nor-
mative legal act that has been declared unlaw-
ful and annulled is compensated by the state,

regardless of the fault of officials of such bodies.
Article 1173 of the CC establishes that damage
caused to an individual by unlawful decisions,
actions or omissions of a public authority, in
the exercise of their powers, shall be compen-
sated by the state or a local self-government
body, regardless of the fault of such bodies.
Article 1174 of the CC also stipulates that dam-
age caused to an individual by unlawful deci-
sions, actions or omissions of an official of a pub-
lic authority, in the exercise of their powers,
shall be compensated by the state, regardless
of the fault of that person. In our opinion,
the provisions of Article 1177 of the CC, which
established that damage caused to an individ-
ual who has suffered from a criminal offense is
compensated under the law or at the expense
of the State Budget of Ukraine in cases and in
the manner prescribed by law, have become par-
ticularly relevant. It follows from the above that
if Ukraine, a state body, or an official violates
human rights (commits an offense or a crime)
and causes harm to a person by such actions,
Ukraine is obliged to compensate for the dam-
age regardless of the presence of guilt.

Damage, according to Articles 22 and 23
of the CC, is material damage, which is under-
stood as losses suffered by a person due to
the destruction or damage of a thing, as well
as expenses that a person has incurred or must
incur to restore their violated right (real dam-
age) and lost profit; moral damage is inflicted
physical pain and suffering, mental suffering,
humiliation of honor and dignity of an individ-
ual. By relying on the above articles, it is seen
that, as a general rule, material damage (losses)
and moral damage are compensated in full, in
the form of payment of funds.

Having previously summarized the above,
it can be concluded that if Ukraine, a public
authority, or an official violates the provisions
of the current air legislation ensuing in viola-
tion of human rights, the state will bear civil lia-
bility for such unlawful actions. In other words,
if the state commits an offense from which guilt
is excluded, then it will be liable.

At the same time, civil law contains
the responsibility for actions that do not con-
stitute an offense: it occurs for actions not
prohibited by law but for harmful or risky
actions — using a source of increased danger.
In particular, Article 1187 of the CC provides
that damage caused by a source of increased
danger is compensated by a person who owns
a vehicle, the use of which creates increased
danger. A person who carries out activities that
are a source of increased danger shall be liable
for damage caused, unless he/she proves that
the damage was caused due to force majeure or
intent of the person affected Since the aircraft
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is undoubtedly an object of increased danger,
the State using such an object is responsible
to the person for causing damage. In addition,
Ukraine has consented to be bound by the Con-
vention on Damage Caused by Foreign Aircraft
to Third Parties on the Surface, signed in Rome
on 7 October 1952, which specifies the mecha-
nism and extent of State liability if it operates
an aircraft which, as a result of its accident,
has caused damage to human rights. As well as
the current Civil Code of Ukraine, the respon-
sibility of the State under this Convention
is the obligation to compensate for damage
through the payment of funds.

Another type of liability that is usually sep-
arated in civil law is contractual liability or, as
some scholars suggest “liability and other con-
sequences of failure to fulfill civil obligations”
(Dzera, 0.V, Velykanova, M.M. & Bilenko,
M.S. 2022. pp. 106-115).

Thus, part 18 of Article 100 of the Air
Code of Ukraine provides that the provisions
of the Civil Code of Ukraine that air transpor-
tation contracts, including charter transpor-
tation and other civil law relations related to
air transportation that are not regulated by
the provisions of this Code or international
treaties of Ukraine, shall be subject to the Civil
Code of Ukraine. As stipulated by Article 908
of the CC, the carriage of cargo, passengers,
baggage, and mail is conducted under a con-
tract of carriage. Responsibility for violation
of the contract, delay in transportation, dam-
age, or loss of baggage and cargo, as well as for
causing injury and death of a person is deter-
mined following the provisions of Articles
920-928 of the CC. Also, in the case of interna-
tional air transportation, Ukraine recognized
the force of the Convention on the Unification
of Certain Rules for International Air Trans-
port of 1999, which supplements the Civil
Code of Ukraine with norms on the carrier’s
liability and the limits of monetary compensa-
tion for damage caused in the form of payment
of funds.

Having examined the private law funda-
mentals of state liability under air law, it is pos-
sible to conclude that Ukraine, following cur-
rent air law, is liable if it commits, in the person
of state authorities or officials, an offense from
which the subjective aspect of the offense is
excluded — guilt. The consequence in civil law
is tort liability, which involves compensation
for the damage caused, i.e., payment of funds.
Ukraine is also responsible for causing harm
to a person by high-risk objects — an aircraft,
and for violating an air transportation contract.
Moreover, tort liability and contractual liability
in air law are specified in international treaties
concluded by Ukraine.
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9. Conclusions

As a result, having analyzed the concept
of state responsibility to a person under the air
law of Ukraine, it can be said that fundamentals
of the concept of state responsibility are laid in
a universal international treaty — the Conven-
tion on International Civil Aviation of 1944. The
central pillar of the responsibility of the State
is the recognition of its full and exclusive sov-
ereignty over the airspace over the state ter-
ritory, which, on the one hand, vest the State
with exclusive powers to regulate the airspace
use but in such a way as to ensure flight safety
and aviation security and the safe use of aviation
for persons. Ukraine recognized that the obliga-
tion to ensure the safe use of airspace is manda-
tory for through implementing bilateral inter-
national agreements on air traffic, in particular
the 2015 Air Traffic Agreement between the US
Government and the Government of Ukraine.
Ukraine, in turn, by relying on the Constitu-
tion, recognized that it acts to ensure the rights
and interests of a person and is responsible to
a person for violating his or her rights. Thus, we
can conclude that if Ukraine violates its interna-
tional flight safety obligations, which will harm
a person, then, depending on the consequences
for a person, it will be liable in accordance
with the norms of current international law:
the Vienna Convention on the Law of Treaties
of 1969, the European Convention for the Pro-
tection of Rights and Fundamental Freedoms
of 1952, the Constitution of Ukraine, the Law
of Ukraine “On Transport”, and the Air and Civil
Codes, which will take the form of compensation
for moral and material damage, i.e., the payment
of funds. An individual type of civil liability will
be borne by the State for violation of contracts
for the international carriage of passengers by
air under the provisions of the Convention for
the Unification of Certain Rules for Interna-
tional Carriage by Air of 1999 and for damage
caused by non-contractual relations on the basis
of the Convention on Damage Caused by Foreign
Aircraft to Third Parties on the Surface of 1952.
Hence, if violations of the principle of ensuring
the safe use of the airspace are committed by
public authorities or officials, exercising their
powers, they bear criminal, administrative, dis-
ciplinary, and civil liability in accordance with
the norms of the current legislation of Ukraine.
Therefore, it should be emphasized that the con-
cept of state responsibility under the air law
of Ukraine is based on the norms of international
and national law, as well as the norms of public
and private law, which confirms the theses that
air law covers the norms of various law branches,
and their interaction on the regulation of legal
relations constitutes particular complexity
and needs further research.
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KOHIENIIA BIAITOBITAJIBHOCTI JEPKABU IIEPE]T IIOANHOIO
B IIOBITPAHOMY ITPABI YKPAIHU

Anorauis. [[g craTTs Mae Ha Memi OCTiZKEHHS TIPABOBOTO PETYJTIOBAHHS BiIMOBIIA/IBHOCTI YKpaiHu
B MOBITPSTHOMY ITPaBi 11epe/t JTI0UHOK0. 3aBaHHSM 1€l CTATTi € BU3HAUCHHS IiIBAJIMH Bi/IIIOBIAIBbHOCTI
Vkpainu 1nepes JIoAMHOIO Y HallioHaJIbHOMY MOBITPsSIHOMY TIpaBi. Memoodu docaidcenns. Y CTaTTi BUKO-
PUCTAHO JIOTIYHUI METO Mi3HAHHS, METO/[ IIOPIBHAJIBHOTO aHAII3Y Ta METOJ] TCOPETUYHOTO JTOCTIIKEH-
Hst. HoBuM € KoMIuieKcHa cripoba BU3HAYUTH IIPABOBI TiepeyMoBU (IIPABOBI MificTaBu, (GaKTUYHI I1if-
CTaBU Ta YMOBH BiJITIOBIJAJIHOCTI Jlep:KaBU) Ha TIiICTaBi HOPM Mi>KHAPOJIHOTO TIPaBa Ta HAI[IOHATIBHOTO
3aKOHOJ[ABCTBA, 30KpeMa MyOIiuHOro Ta IPUBATHOTO TIpaBa. Lle J0CTIKEeHH ST IPYHTYEThCS HA KPUTHY-
HOMY aHaJi31 HOPM Mi’KHApPOIHOTO IOBITPSITHOTO IIpaBa Ta HOPM Cy4acHOTO HalliOHaJIbHOTO TIpaBa YKpai-
HU Ta IPAKTHKU 3aCTOCYBaHHs 1paBa. Y pe3yJbrati JOCHixKeHHs Oy 3po0JieHi BACHOBKH I1PO Te, 1110
OCHOBU KOHIIEMIIi] BiMOBiIaTbHOCTI YKPAiHN 3aKJajieHi B YHIBEPCATPHOMY MiXKHAPOJHOMY JIOTOBOPi —
KonBentii npo MixkHapoHy 1MBiIbHY aBiario 1944 poky. lleHTpasbHOIO HiIBAIMHOO BifOBIAIBHOCTI
JIEpIKaBH € BU3HAHHSI 32 JIEP/KABOIO TIOBHOTO Ta BUKJIIOYHOTO CyBEPEHITETY Ta 3abe3liedeHHst Ge3rneqHo-
rO BUKOPHMCTAHHST TIOBITPSHOTO IPOCTOPY. YKpaiHa BU3HaMa 060B’SI30K 3a0e3MedeHHst Oe3MeKH MoMbOTIB,
a BIIMOBIIHO € BiIMOBIIAIBHOW MEPe]l JIOAMHOK 32 Oe3leuHe BUKOPUCTAHHS CYBEPEHHOTO MOBITPSHOTO
MPOCTOPY IS IiiJIel aBiallii, o TaKosK MiATBEPAKEHO KOHCTUTYIIIHHNM 060B’I3K0M YKpaitu 3abe3mneyy-
BATH MPaBa i CBOOGOH JIOAMHI. Y BUIAJKY TTOPYIIEHHST TAKOTO 30008’ I3aHHS Ta 3aBJIAHHS ITKO/IU JIOINHI,
VYkpaina Oy/ie HeCTH IPUAMYHY BiOBIAAIBHICTD 3Ti1HO HOPM EBPOIEHChKOT KOHBEHILIT PO 3aXUCT [IPaB
i ocroBonosokHIX cBoGoaA 1952 poky, Koncruryuii Yipainu, 3akony Ykpainn «IIpo tpancrnopr», ITosi-
TpstHOrO Ta LIMBiIBHOTO KOZIEKCY, 1110 Oyzie MaTi (JOPMY BiIIKOLYBaHHS MOPAJIBHOI Ta MaTepiaIbHOI KO-
1, y pOpMI CIIATH TPOIIOBUX KOIITIB. 32 3aBIAHH IKO/Y JIOAUH] YKpaiHa Gyjie HecTu IUBIIbHY BijIIO-
BifaybHicTb 32 KonBeHIti€eio mpo yHihikalio aeskux mpaBus MizKHAPOHUX MOBITPSHUX repeBe3erb 1999
poky Ta KoHBeHIIi€I0 PO KOy, 3aBlaHy iHO3eMHUM TIOBITPSHUM CYIHOM TPeTiM 0co0aM Ha MOBEpXHi
1952 poky. SIK110 NOpYIIeHHs NPUHIKITY 3a0e3I1edeHHst Ge3MeYHOr0 BUKOPUCTAHHS TIOBITPSIHOTO TPOCTO-
Py JIOIyCTSATh OPTraHy JePKaBHOI BJIAM YU T10CAI0BI 0c00M, BOHU OYAyTh Mi/aHi KpUMIHAIbHIIT, ajMiHi-
CTPATUBHIH, ANCTINTITIHAPHI Ta IUBLIBHIN BiIOBIIATBHOCTI.
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