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GENERAL PRINCIPLES OF STATE REGISTRATION
OF INDIVIDUAL ENTREPRENEURS AS AN OBJECT
OF THE ADMINISTRATIVE PROCEDURE
REGULATORY MECHANISM

Abstract. Purpose. The purpose of the article is to determine general principles of state registration
of individual entrepreneurs as an object of the administrative procedure regulatory mechanism. Results.
It can be emphasised that state registration of business entities is an important element of administrative-
legal regulatory mechanism for entrepreneurial activity, which combines interdependent features of legal
method, legal form and administrative procedure. As a legal method of public administration, state
registration of business entities is the recognition by the state of the fact of the initiation of a business
entity, termination of its activities or change of legal status with the simultaneous written recording
of such fact in the Unified State Register. In this regard, state registration is based on a certain restriction
of the freedom of enjoying the right to entrepreneurial activity by citizens and their associations through
its application within the framework of the administrative procedure established by law. State registrars
as public administrators, performing preliminary control at the stage of formation of business entities
and ongoing one in the process of their functioning, objectively contribute to greater transparency
of the internal market of Ukraine. Conclusions. Specific features of administrative procedures for state
registration of individual entrepreneurs can be identified, as follows: a) They are applied in the public
regulatory mechanism for the economy; b) They regulate law application activities of the state registrar
as a public administrator; ¢) They have, as a rule, a non-jurisdictional character; d) They result in
an administrative act, that is, a corresponding entry in the Unified State Register of Legal Entities,
Individual Entrepreneurs and Public Associations.

It is proposed that administrative procedures for state registration of individual entrepreneurs should
be understood as the procedure, established by law, for considering by the state registrar as a public
administrator of an individual administrative case related to the certification of the fact of acquisition or
deprivation of the status of an entrepreneur by a natural person, based on the results of the consideration
thereof an administrative act is adopted in the form of a corresponding entry in the Unified State Register.

Key words: legal relations, legal status, actors, legal regulatory mechanism, legal influence.

1. Introduction of legal institutions, which require the system-

The transformation processes in all sectors
of public life of our country over the past thirty
years have been inextricably linked to making
an enabling environment for the realisation
and protection of the rights, freedoms and legit-
imate interests of natural persons and legal
entities, contributing to the rapid development
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atic legal regulatory mechanism and clearly
defined implementation through the regulated
activities of public administrators.

The institution of state registration
of business entities has passed a long way
of its formation and transformation, due not
only to the rapid development of entrepre-
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neurship, which has become the driving force
of the domestic economy, but also to the Euro-
pean integration choice of Ukraine, which
resulted in a large-scale adaptation of national
legislation to EU law.

An effective mechanism for economic
relations, from the perspective of legislative
and managerial support for the implementa-
tion of the state-guaranteed right to entrepre-
neurial activity provided for by the Constitu-
tion of Ukraine, requires to clearly understand
the peculiarities of the object of state power,
and therefore to reveal the content of the con-
cept of ‘state registration’ is of importance for
the analysis of the state of the art of the admin-
istrative and legal regulatory mechanism in this
field.

2. State registration of business entities

In the legal doctrine, the concept of ‘reg-
istration’ is not characterised by stable views,
however, when defining this concept, scien-
tists usually identify the official recognition
of the legality of certain facts, the rise or ter-
mination of rights and obligations, the consol-
idation of the legal status of a natural or legal
person as its main feature, applying along with
the term ‘registration’ the concepts of ‘registra-
tion proceedings’, ‘registration procedure’.

For example, Yu.M. Kozlov, D.M. Ovsianko,
L.L. Popov define state registration as an act
of official recognition of the legality of relevant
actions and legal regulations, the task of which
in most cases is entrusted to the bodies of justice
and internal affairs (Kozlov, Ovsianko, Popov,
2004), PI. Kononov considers it as a activity
of competent administrative (registration)
bodies, regulated by administrative and pro-
cedural provisions, on recognition and confir-
mation by the state of the legal status, certain
property or non-property rights and obligations
of natural persons and legal entities, their rise,
change or termination, the facts of these per-
sons’ ownership of certain types of property
(items) and the possibility of their intended
use, the legality of actions and decisions taken
by these persons, other legal facts (Kononov,
2001), while M.Yu. Tikhomirov argues that it
is a legal act of recognition and confirmation
by an authorised entity of facts, events or phe-
nomena subject to accounting and registration,
which give the object of registration legality,
make it legally significant (Tikhomirova, Tik-
homirov, 2006).

According to D.M. Bakhrakh, the essence
ofregistrationistoverifythelegality offacts, their
official recognition and subsequent account-
ing (Bakhrakh, 2000). In A. 1. Riabko’s opin-
ion, registration is a controlling legal means to
register a controlled entity that has fulfilled all
the requirements of the law regarding the per-

formance of actions, management of documents,
payment of duties, while the registrar has no
right to refuse it. Registration, that is, enter-
ing special lists, registers, cadastres of various
facts of legal significance, material objects, real
estate, legal acts, enterprises, is carried out for
the purpose of accounting (Riabko, 1999).

With regard to state registration of business
entities, scientists also focus on the official rec-
ognition and certification by the state of a fact
related to a certain business entity. For exam-
ple, T. O. Kolomoiets and N. V. Halitsyna define
LLC state registration as the procedure estab-
lished by law for legalisation, change of legal
status or termination of a company by adopt-
ing an administrative act by the registration
authority (public administrator), on the basis
of which the relevant entry is made in the Uni-
fied State Register (Kolomoiets, Halitsyna,
2010). I.M. Hrushchynskyi defines the registra-
tion procedure ‘... as a procedure, stipulated by
law, performed by state registration authority in
order to record legal facts..” (Hrushchynskyi,
Kravchuk, Pohranychnyi, 2000). Similarly,
S.V. Lykhachov defines the procedure of regis-
tration of business entities as a procedure pro-
vided by law for actions performed by state
registration authority, as a record of legal facts
that reflect the start, change or termination
of the status of a business entity (Lykhachov,
2001). However, L. P. Kotiash is convinced that
state registration of legal entities as an object
of the administrative and legal regulatory mech-
anism for registration of legal entities is a public
welfare, which allows citizens to receive goods
and services from ‘eternal’ persons for a long
time, which do not cease with the death of a nat-
ural person, as well as the performance by spe-
cial public administrators of legally significant
administrative actions in the field of legalisa-
tion or termination of a legal entity, changes in
the information contained in the Unified State
Register of Legal Entities, as well as other reg-
istration actions provided for by law in order
to exercise various entrepreneurial, political,
professional, sports and other rights to provide
useful benefits to society (Kotiash, 2017).

The Law of Ukraine ‘On State Registration
of Legal Entities, Individual Entrepreneurs
and Public Associations’ in the very definition
of state registration focuses on the content
of certain registration procedures, stating: ‘state
registration of legal entities, public associations
that do not have the status of a legal entity,
and individual entrepreneurs is an official rec-
ognition by the state of the fact of formation
or termination of a legal entity, a public asso-
ciation that does not have the status of a legal
entity, certification of the fact of the relevant
status of a public association, trade union,
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its organisation or association, political
party, employers’ organisation, associations
of employers’ organisations and their sym-
bols, certification of the fact of acquisition or
deprivation of the status of an entrepreneur
by a natural person, changes in the informa-
tion contained in the Unified State Register
of Legal Entities, Individual Entrepreneurs
and Public Associations, about a legal entity
and an individual entrepreneur, as well as other
registration actions provided for by this Law’
(Law of Ukraine On State Registration of Legal
Entities, Individual Entrepreneurs and Public
Associations, 2003), but also at the legislative
level regarding state registration the emphasis
is on an official recognition by the state through
certification of a certain fact.

Therefore, it can be emphasised that state
registration of business entities is an impor-
tant element of administrative-legal regulatory
mechanism for entrepreneurial activity, which
combines interdependent features of legal
method, legal form and administrative proce-
dure. As alegal method of public administration,
state registration of business entities is the rec-
ognition by the state of the fact of the initiation
of a business entity, termination of its activities
or change of legal status with the simultaneous
written recording of such fact in the Unified
State Register. In this regard, state registration
is based on a certain restriction of the freedom
of enjoying the right to entrepreneurial activity
by citizens and their associations through its
application within the framework of the admin-
istrative procedure established by law. As a legal
form, state registration of business entities is
manifested in an administrative act of the reg-
istration authority, by which the relevant entry
about a natural or legal person is made in
the State Register. As an administrative pro-
cedure, state registration of business entities
is the procedure, established by law, of succes-
sive actions by public administrators and nat-
ural persons aimed at recognition by the state
of the fact of the initiation of a business entity,
termination of its activities or change of legal
status with the simultaneous written recording
of such fact in the Unified State Register (Kolo-
moiets, Halitsyna, 2010).

3. Features of state registration

The next issue to be resolved is the question
of the sectoral affiliation of the institution of state
registration of business entities, since, according
to M.P. Hurkovskyi, the implementation of state
registration is intended to ensure the public inter-
est and involves balancing public and private
interests in a certain way (Hurkovskyi, 2012).
We advocate those scholars who refer state reg-
istration to the institutions of administrative law
and argue our position as follows.
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First, the category of ‘public interest’ is
the criterion for dividing legal sciences into
public and private. Moreover, interests as
a legal category can correlate the legal reg-
ulatory mechanism, be a factor in the start,
change, termination of legal relations, change
of the legal status of their parties. It is inter-
ests that program legal regulatory mechanism
and find (select) the necessary effective legal
means (Malko, Subochev, 2004). The essence
of the understanding of the public interest,
according to L.O. Zolotukhina, should be
covered by establishing the range of existing
objective needs, meeting which should be
ensured by public power means (Zolotukhina,
2019).

We advocate E.V. Petrov’s perspective that
economic activity is one of those spheres in
which the public interest is manifested, called
to life by the economic needs of the whole
society. In other words, in the legal system
of the state there arise and develop provisions
aimed at ensuring the realisation of the said
public interest. Their main developer, as well
as the applicant, is the state represented by
the relevant public institutions. Therefore,
these interests lay the foundation for the imple-
mentation of the economic function by the state
(Petrov, 2012). What is more, by state regis-
tration of business entities, the state primarily
realises the public interest, which is to purify
the economic sphere from fictitious entrepre-
neurs, since, according to criminologists, more
than 50% of business entities in Ukraine are
created for the purpose of ‘optimisation’ of tax-
ation. State registrars as public administrators,
performing preliminary control at the stage
of formation of business entities and ongo-
ing one in the process of their functioning,
objectively contribute to greater transparency
of the internal market of Ukraine.

Secondly, state registration has the follow-
ing features:

1) it is a system of public-legal relations,
the content of which is to regulate public rela-
tions in those areas where strict compliance
with the requirements of certain legal conduct is
necessary. Deviation from the registration pro-
cedure leads not only to individual offenses, but
also entails negative managerial consequences;

2) the implementation of state registration
has its own principles of organisation of man-
agerial influence, which include: limitation
of state interference in the activities of social
institutions, interest of citizens in fulfilling
the administrative conditions of state registra-
tion, coordination of the state and citizens in
the implementation of management programs,
specialisation of managerial influence, profes-
sional competence;



7/2022

ADMINISTRATIVE LAW AND PROCESS

3) state registration is a form of control over
the actual compliance with mandatory condi-
tions related to the activities of parties to regis-
tration legal relations (Alekseev, 1989);

4) it is a special administrative and legal
procedure, which is expressed in a set of legal
means that characterise the special interaction
between permits, prohibitions, positive obliga-
tions that create a certain direction of legal reg-
ulatory mechanism (Alekseev, 1989). Registra-
tion in this case is associated with obtaining by
the actor of certain rights or legal status, with-
out which further legally significant actions are
impossible;

5) the provisions regulating the registration
procedure cover homogeneous, closely related
relations within the same field, that is, they con-
stitute an independent legal institution, which
by criteria, target and methods are admin-
istrative and legal; imperative prescriptions
and prohibitions for registration legal relations
are established not in private manner and not
for the sake of ensuring the interests of the per-
son to whom the legal provision is addressed,
but for the sake of someone else’s interest, that
is, for a public purpose (Gorsheney, 1972);

6) these substantive features are dialecti-
cally united with their legal form, that is, a cer-
tificate (extract) of state registration, which
is a legal document of a public administration
body confirming the relevant rights or legal sta-
tus of citizens and legal entities (Dobrov, 2005).

Thirdly, the procedural form, the concept
of ‘state registration’ and ‘registration pro-
cedures’ correlate as content and form. State
registration should be understood as account-
ing, recording of certain facts, giving them
legitimacy, legal significance; and registration
procedures are the procedure established by
law for the implementation of such actions by
the authorised bodies.

Registration procedures, including proce-
dures for state registration of individual entre-
preneurs, are a specific type of administrative
procedures, as they have all the general fea-
tures of administrative procedures, namely 1)
application in the public sphere; 2) regulated
order of law enforcement activities; 3) coverage
of positive managerial activities; 4) establish-
ment of a certain procedure for the implementa-
tion of certain actions, since the task of adminis-
trative procedures is to streamline the activities

of authorised bodies and all stakeholders, result-
ing in increased efficiency and quality of public
administration in general; 5) specific parties
(one of the parties is always a public adminis-
trator, endowed with state powers); 6) con-
solidation in administrative and procedural
provisions, which, in turn, regulate the appli-
cation of substantive provisions of administra-
tive and other branches of law, and at the same
time regulate the activities of authorised bodies
and officials (Halitsyna, 2010).

We support V. M. Bevzenko’s perspective
that administrative procedures are: a) an exter-
nal manifestation of the exercise of public
administrator’s powers granted to these enti-
ties to ensure (facilitate) the exercise of rights,
freedoms, interests of individuals, fulfilment
of subjective duties and tasks of the state;
b) a manifestation of organisational, admin-
istrative and executive activities of public
authorities, local self-government bodies, their
officials and officers; ¢) an institution of admin-
istrative law, inseparable from it and objectively
interconnected with it, which is characterised
by stages and the presence of special proceed-
ings (Kolomoiets, Halitsyna, 2010).

4. Conclusions

On the basis of general features of adminis-
trative procedures, specific features of admin-
istrative procedures for state registration
of individual entrepreneurs can be identified, as
follows: a) They are applied in the public regu-
latory mechanism for the economy; b) They reg-
ulate law application activities of the state reg-
istrar as a public administrator; ¢) They have,
as arule, a non-jurisdictional character; d) They
result in an administrative act, that is, a corre-
sponding entry in the Unified State Register
of Legal Entities, Individual Entrepreneurs
and Public Associations.

We propose that administrative procedures
for state registration of individual entrepre-
neurs be understood as the procedure, estab-
lished by law, for considering by the state
registrar as a public administrator of an indi-
vidual administrative case related to the certi-
fication of the fact of acquisition or deprivation
of the status of an entrepreneur by a natural
person, based on the results of the considera-
tion thereof an administrative act is adopted in
the form of a corresponding entry in the Unified
State Register.
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3ATAJIbHI 3ACAJIN JIEP;KABHOI PEECTPAIII ®I3SUYHUX OCIB -
MIAIPUEMIIB AK Ob’€RT AAMIHICTPATUBHO-ITPOLIEAYPHOTO
PEI'YJIIOBAHHA

Anoraris. Memoro ctaTTi € BUSHaUCHHST 3aTaJbHUX 3aCali AePKaBHOI peecTpallii GismyHux ocib —
TATTPUEMITIB sIK 00’ €KT aIMiHiCTPATHBHO-TIPOTIEYPHOTO pery.moBants. Hazoomeno, wo nep;xaBHa pee-
cTparis cy6'eKTiB rocogapioBaHis € BasKIMBUM €J€MEHTOM aZMiHICTPATUBHO-TIPABOBOTO PETYIIOBAHHS
M AMPUEMHUIIBKOI MiSTTLHOCTI, 10 TIOEAHYE ¥ c0o6i B3aEMO3aIekKHi 03HAKK MTPABOBOTO METO/LY, PaBOBOI
dopmu i anMmiHicTpaTUBHOI poueaypu. K npaBoBUil MeTOM AisIbHOCTI yGItiuHOI agMiHicTpaii aep-
’KaBHa PeecTpallist Cyd'€KTiB MiAIPUEMHUIILKOT [isIIBHOCTI MOJISTAE Y BUSHAHHI JIEP5KaBOIO (DAKTy BUHUK-
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HEHHs cy0’€KTa TANPUEMHHUIIBKOL AiSTIbHOCTI, TIPUIIMHEHHS HOTO AistIbHOCTI a60 3MiHM MTPaBOBOTO CTa-
TYCY 3 OZIHOYACHOIO MICHMOBOIO (hiKcalli€io Takoro ¢hakTy y €anHoMy Iep:KaBHOMY peecTpi. ¥ 3B'3Ky
3 UM JIep/KaBHa PEECTpallis 3aCHOBaHA Ha MEBHOMY OOMeKeHHI cBOOOAN peasisallii rpoMaIstHaMK Ta ixX
00’€IHAHHSIMU TIPaBa HA TMi[IIPHEMHUIIBKY JsUIbHICTD 3a JI0IIOMOTOI0 HOTO 3aCTOCYBAHHSI B PAMKAaX BCTa-
HOBJIEHOT 3aKOHOM aJIMiHICTPATUBHOI IPOIEAYPH. 3'COBAHO, IO JAEPKABHI PEECTPATOpU K Cy0'€KTH
1y 6JIiYHOI aMiHiCTpallil, 37ifICHIOIYY MOTIePe/IHIN KOHTPOJIb HA CTaJlii CTBOPEHHSI Cy0'€KTIB rOCIOAAPIO-
BaHHsI Ta MOTOYHUI — B MpOIIeci iX (YHKI[OHYBaHHS, 00’€KTHBHO CIPUSAIOTH OLIBIIINA MPO30POCTi BHY-
TPIMIHBOTO PUHKY YKpaiau. Bucnosexu. CrierndivanmMy o3HakaMn afMiHICTPaTUBHUX TIPOIIEAYP Y ce-
pi nepskaBHOI peectpallii (hisMUHUX OCIO-MIANPUEMILB € TaKi: a) 3aCTOCOBYIOThCS y cepi mybaiuHOro
PeryJIoBaHHsI eKOHOMIKH; 6) PETYJIOI0Th MPABO3aCTOCYBATbHY [isUIbHICTD JEPKABHOIO PEECTPATOPA SIK
cy6’ekra myGIiYHOTO AIMIHICTPYBAHHST; B) MAIOTh, SIK [PABUJIO, HEIOPUCANKIIHHII XapakTep; T) pe3yJib-
TATOM € a[IMiHICTPAaTUBHUI aKT — BiANOBIAHUIT 3a11UC Y EAMHOMY JIePKABHOMY PEECTPI OPUANYHUX OCI0,
(hisnyHUX OCI6-MANPUEMIIIB i TPOMaICHKUX (GOPMyBaHb. 3amPOIOHOBAHO, I/l aMiHICTPaTUBHUMH MTPO-
nenypamu y cdepi aepskaBroi peectparil hisndHIX 0CiO-MIATPUEMITIB PO3YMITH HOPMATHBHO 3aKpiIle-
HUIT OPSIIOK BUPIIIEHHS! IEPKABHIM PEECTPATOPOM sIK Cy0'€KTOM MyOJIiYHOr0 ajiMiHiCTPyBaHHS 1H/IU-
BilyaJbHOI a[MiHICTPATHBHOI CIIPaBH, TOB’sI3aHOI i3 3acBimUeHHsM (akTy HaOyTTsT abo M036aBIIEHHS
cTaTycy mianpueMi GisuuHow 00600, 3a Pe3yabraTaMi PO3IVISILY AKOI IPUIMAECThCS aIMiHICTPaTHB-
HUIi aKT Y BUTJIS/I BiINOBIIHOTO 3amucy 10 €MHOTO AEPKaBHOTO PEECTPY.

KiouoBi cioBa: 1paBoBiHOCHHY, MPABOBUIT CTATyC, CyD'€KTH, TIPABOBE PETYJIIOBAHHS, IIPABOBHI
BILJIUB.
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