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THEORETICAL AND LEGAL INTERPRETATION

OF THE COMPETENCE AND FULL POWERS OF LAW
ENFORCEMENT BODIES AS PUBLIC POLICY
MAKERS IN THE FIELD OF NATIONAL SECURITY
AND DEFENCE

Abstract. Purpose. The purpose of the article is to reveal the correlation between the categories
of ‘full powers’ and ‘competence’ through the prism of law enforcement bodies as public policy-makers
in the field of national security and defence. Results. It is established that discussions on the categories
of ‘full powers’ and ‘competence’ in legal science are mostly polemical. Their legal definition will help to
put an end to this issue. It is proved that obtaining of the right to do something (full powers), which is
provided by law, implies obtaining of the appropriate status. That is, if you get the opportunity to purchase
something — you are a buyer, and if you get the right to drive a motor vehicle — you are a driver. This in
turn imposes on such a person both rights and duties. Regarding the theoretical and legal understanding
of the competence and full powers of law enforcement bodies as public policy-makers in the field of national
security and defence, the following is summarised: 1) the competence of law enforcement bodies as public
policy-makers in the field of national security and defence should be understood as the area of exercising
full powers of law enforcement bodies and a set of those unique features of their administrative activity that
enable to distinguish it from related types and areas of application; 2) the full powers of law enforcement
bodies as public policy-makers in the field of national security and defence are a set of mandatory actions,
enshrined in legal regulations, the performance of which is determined as necessary to achieve the goals
of the functioning of such bodies and their performance of tasks and functions related to the protection
and defence of national interests. Conclusions. 1t is determined that the correlation between these
categories is conditionally proportional. It is impossible to consider competence separately from full
powers, as well as full powers from competence. Although from the theoretical and legal discourse
perspective, the full powers of law enforcement bodies as public policy-makers in the field of national
security and defence are part of their competence.

Key words: public policy, competence, national security, national defence, full powers, law enforcement
bodies.

1. Introduction

As it is known, a special role in predicting,
detecting, identifying and countering threats
to national security and defence is played by
the public policy-makers in this field. Their
capabilities, full powers and activities should
ensure the effectiveness of the State's security
function (Yarovyi, 2019). The leading actors
are law enforcement bodies. Therefore, compe-
tence and full powers are an important element
of their administrative and legal status.

It should be emphasised that the study
of their competence and full powers is required,
because only in this way it is possible to reveal
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the content of the authorised actor’s perfor-
mance, real functions, and as a result, to make
reasonable recommendations and proposals
regarding the administrative and legal status
of the body, changes and amendments to the cur-
rent legislation (Zamryha, 2019, p. 268). How-
ever, the basic point is that the scientific doctrine
and legal regulations of Ukraine do not have
clarity in the issues of conceptual and substan-
tive understanding of the competence and full
powers of authorised actors in general and law
enforcement bodies in particular.

The topic under study is a common sub-
ject matter of scientific research by domestic
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scientists, but only in a general aspect. In par-
ticular, scientists, such as I. Borshchevskyi,
M. Holovan, D. Holosnichenko, I. Holos-
nichenko, O. Hryn, A. Zamryha, N. Kushlakova,
S. Leiko, O. Ponomarev, M. Potip, O. Rieznik,
R. Sydorkina, S. Shoptenko, T. Yarovyi, laid
the foundation for the theoretical and legal
understanding of the competence and full
powers of law enforcement bodies as public
policy-makers in the field of national security
and defence. However, it has not been studied
directly in the given context.

The purpose of the article is to establish
the correlation between the categories of ‘full
powers’ and ‘competence’ through the prism
of law enforcement bodies as public policy-mak-
ers in the field of national security and defence.

2. Theoretical and legal interpretation
of the competence of law enforcement bodies

As noted above, today there is no unani-
mous interpretation among scholars regarding
the correlation of these categories. Some schol-
ars believe that the term ‘full powers’ is broader
than the category ‘competence’. For example,
the authors of the International Police Academy
have determined that legislative full powers in
a broad sense are rights and duties in any form
(oral, written, direct, indirect) of bodies to exer-
cise power on their own behalf (on the territory
entrusted to them in a certain period of time, in
relation to a circle of persons, within the subject
matter of the legal and regulatory mechanism),
using persuasion, coercion and encouragement
as the main means of streamlining objectively
existing administrative relations (Rymarenko,
Kondratiev, Moiseiev, Tatsii, Shemshuchenko,
2006, p. 266; Potip, 2012, p. 32). On the con-
trary, other authors believe that full powers are
a structural element of competence, considering
competence as a legal characteristic by which
the position of a particular body in the politi-
cal and legal space is accurately fixed. Its con-
stituent elements enable to determine the legal
position of a particular body as a party to power
relations as clearly as possible (Borshchevskyi,
Hryn, 2020, p. 56).

Therefore, for a more accurate understand-
ing of these categories, the explanatory diction-
ary of the modern Ukrainian language should
be referred. Thus, it interprets the term ‘com-
petence’ as: 1) good knowledge of something;
2) the range of full powers of any organisation,
institution or person (Bilodid, 1970).

To be precise, the term ‘competence’ comes
from the Latin ‘corpeienria’ (conduct, ability,
belonging to law), that is the range of full pow-
ers granted by law, statute or other act to a par-
ticular body or official; knowledge and experi-
ence in a particular field (Prohorov, 1984, p. 613;
Holovan, 2008, p. 24). From a managerial per-

spective, competence determines the position
of a particular body in their system, and also
acts as a method of regulating the relationship
between these bodies (Lazarev, 2017; Kushlak-
ova, Sydorkina, 2018).

Relying on the review of scientific literature,
we present the main approaches to the interpre-
tation of the concept of ‘competence’. For exam-
ple, scientists understand it as: a set of interde-
pendent qualities of a personality (knowledge,
skills, abilities, ways of activity), which are
set to a certain range of issues and processes
and necessary for high-quality, productive
activity in relation to them (O.V. Kuchai);
integrative concept that contains the following
aspects: readiness for target calling; readiness
for evaluation, readiness for action, readiness for
reflection (O.I. Pometun); objective category,
socially recognised level of knowledge, skills
and abilities, attitudes, etc. in a certain sector
of human activity as an abstract carrier (based
on discussions organised within the UNDP pro-
ject ‘Education Policy and Peer Education’);
some alienated, predetermined requirement for
the training of a person (properties or qualities,
potential abilities of a person), predetermined
requirement for knowledge and experience in
a certain field (M.S. Holovan) (Leiko, 2013, pp.
131-132).

Legal encyclopaedias interpret competence
as: 1) a set of legally established full powers,
rights and duties of a particular state body (local
self-government body) or official (Rymarenko,
Kondratiev, Moiseiev, Tatsii, Shemshuchenko,
2006); 2) a set of rights and duties established
in an official — legal or non-legal — form, i.e.
the full powers of any agency or official, which
determine the ability of this body or official to
make binding decisions, organise and control
their implementation, and take responsibility
measures if necessary (Shemshuchenko, 2001).
That is, in the first interpretation, full powers
are not identified with rights and duties while
in the second, they are.

In the above interpretations of competence,
their common basis is their content: knowledge
that a person should have; the range of issues in
which a person should be aware; the experience
necessary for the successful performance of work
in accordance with the established rights, laws,
statutes. Knowledge, a range of issues, and expe-
rience are presented as generalised concepts
that do not relate to a specific person, which
are not his/her personal characteristics. The
above interpretations clearly reflect the cogni-
tive (knowledge) and regulatory (full powers,
law, statute) aspects of this concept (Holovan,
2008, p. 24).

With regard to the definition of competence
in administrative law, S. Shoptenko underlines
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an example that in addition to the classical
approach, there is also a restrictive approach,
in which the content of competence is reduced
exclusively to the totality of full powers,
and an expanding approach, which includes
in the structure of competence, in addition to
the subject matters of authority and full pow-
ers, tasks, functions, methods of activity, etc.
(Shoptenko, 2017). In turn, O. Ponomarov,
studying the administrative and legal status
of the tax police, adds that its competence con-
sists of basic and additional elements. The main
elements determine the content of competence,
and additional elements reflect its distinctive
features (Ponomarov, 2015).

Accordingly, competence is defined by a cer-
tain organisation, institution, State as a pre-
determined requirement for knowledge, skills,
abilities that a person should possess for suc-
cessful performance within the sphere where
this activity will be performed. Therefore,
competence should be understood as a certain
sphere, a range of activities, a predetermined
system of issues that a person should be well
aware of, i.e. have a certain set of knowledge,
skills and attitude to them (Leiko, 2013, p. 133).

In our case, this is the area of exercising
full powers of law enforcement bodies and a set
of those unique features of their administra-
tive activity that enable to distinguish it from
related types and areas of application.

3. Theoretical and legal interpretation
of the full powers of law enforcement bodies

The term ‘full powers’ should be further
analysed. For example, in the above-mentioned
dictionary ‘full powers’ are defined as: ‘the right
granted to someone to do something’ (Bilodid,
1970). Such a right, its scope shall be defined
by law. And we do not agree with the criti-
cism of O. Rieznik (2018) that the granted
right does not include duties, this is not true.
After all, ‘right’ and ‘rights’ are different cate-
gories. Obtaining of the right to do something
(full powers), which is provided by law, implies
obtaining of the appropriate status. That is,
if you get the opportunity to purchase some-
thing — you are a buyer, and if you get the right
to drive a vehicle — you are a driver. This in turn
imposes on such a person both rights and duties.
A similar perspective is in the Great Encyclo-
paedic Dictionary of Law edited by Yu. Shem-
shuchenko that interprets ‘full powers’ as a set
of rights and duties of state bodies and public
organisations, as well as officials and other per-
sons assigned to them in the manner established
by law for the implementation of their functions
(Shemshuchenko, 2001). Therefore, D. Holos-
nichenko and I. Holosnichenko define ‘full
powers’ through the system of rights and duties
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acquired in a legitimate way by the State, local
self-government, state bodies and local self-gov-
ernment bodies, their officials, other parties to
legal relations in order to ensure the opportu-
nities, needs and interests of a person and citi-
zen, individual social groups and entire society
(Holosnichenko, Holosnichenko, 2011, p. 153).
Therefore, if the full powers are a set of rights
and duties and additionally responsibilities,
the competence includes the sphere (subject
matter) of authority. Accordingly, the type
of activity is important for both competence
and full powers.

It should be added that the legitimate defi-
nition of ‘full powers’ is as follows: 1) a docu-
ment issued by a competent authority of a State
(Vienna Convention on the Law of Treaties,
1969); 2) these are the rights and duties assigned
to the executive body, including the duty to
bear responsibility for the effects of the exer-
cise of full powers — the so-called ‘jurisdic-
tional’ duties (Decree 810/98 of the President
of Ukraine of July 22, 1998 ‘On measures to
implement the Concept of Administrative
Reform in Ukraine’).

Thus, competence is the scope of full powers
that are assigned to a body (official) in accord-
ance with the tasks and functions assigned to it,
and full powers are the rights and duties assigned
to a body (official), as well as responsibility
for the effects of decisions taken (Draft Law
of Ukraine On Delegated Full powers, 2008).

4. Conclusions

The conducted research allows us to state
that discussions on the categories of ‘full pow-
ers’ and ‘competence’ in legal science are mostly
polemical. Their legal definition will help to put
an end to this issue.

As for the theoretical and legal understand-
ing of the competence and full powers of law
enforcement bodies as public policy-makers in
the field of national security and defence, we can
sum up the following:

1) the competence of law enforcement
bodies as public policy-makers in the field
of national security and defence should be
understood as the area of exercising full pow-
ers of law enforcement bodies and a set of those
unique features of their administrative activity
that enable to distinguish it from related types
and areas of application;

2) the full powers of law enforcement bodies
as public policy-makers in the field of national
security and defence are a set of mandatory
actions, enshrined in legal regulations, the per-
formance of which is determined as necessary to
achieve the goals of the functioning of such bod-
ies and their performance of tasks and functions
related to the protection and defence of national
interests.
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The correlation between these categories is  from the theoretical and legal discourse perspec-
conditionally proportional. It is impossible to tive, the full powers of law enforcement bodies as
consider competence separately from full powers,  public policy-makers in the field of national secu-
as well as full powers from competence. Although  rity and defence are part of their competence.
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TEOPETUKO-IIPABOBE PO3YMIHHS KOMIIETEHIIIi TA IOBHOBAKEHD
IIPABOOXOPOHHUX OPTAHIB 4K CYE’EKTIB ®OPMYBAHHS

TA PEAJII3AII IEP;KABHOI OJIITUKHU

Y COEPI HAIIIOHAJIbHOI BE3IIEKU 1 OBOPOHU

Anorauisg. Mema. MeTo1o CTaTTi € PO3KPUTTS CIIBBIZIHONIEHHS Mi>K KaTerOPisIMU «ITOBHOBaKEHHST»
Ta «KOMIETEHIIisI» Yepe3 TPU3MY AisIbHOCTI IPaBOOXOPOHHKX OPraHiB K cy6’eKTiB (hopMyBaHHs Ta pea-
nizanii gepxaBHOl MoMiTHKY y cdepi HamioHaabHOI Gesneku i oboporu. Pesyavmamu. BussieHo, mo
JIMCKYCIT 010 KaTeropiii «II0OBHOBAKEHHS» Ta «KOMIIETEHIIis» B IOPUAMYHIN Haylli MalOTh 31€61IbIIOTO
nosemiunmii xapakrep. [loctaBuTu kpanky y 11boMy MUTAHHI OTIOMOKe JieTaIbHe BU3HAUEHHST iXHiX ledi-
HiIiit. 3's1cOBaHO, 110 OTPUMATH TPABO HA 3T HCHEHHS Y0r0Ch (TIOBHOBAKEHHST ), IO TIepedaueHO HOPMOIO,
BKJIIOYAE B cebe i OTpUMAHHS BimoBizHoro crarycy. To6To, SIKIIO TH OTPUMYELT MOKJIUBICTD IIPUIOAHHS
4oro-HeOY/Ib — TO TU MOKYIIElb, a SIKIO OTPMMAB TIPABO KEPYBaTH aBTOTPAHCIOPTOM — TO T Bojiil. Ile,
B CBOIO Yepry, HAKJIAJA€ Ha TaKy 0co0y SIK paBa, Tak i 0008’13k 110710 TEOPETHKO-TTPABOBOTO PO3YMiHHSI
KOMIIETEHIIi] Ta MOBHOBAKEHb IIPAaBOOXOPOHHUX OPTaHiB K cy6’eKTiB (hopMyBaHHA Ta pearisallii gepKas-
HOT TIOJTITHKM Y cepi HarfioHaabHOl 6e3nekn i 060pOHH y3araJbHeHO HacTymHe: 1) i KOMIeTeHIien
[PaBOOXOPOHHUX OPraHiB sIK cy0’e€KTiB (hopMyBaHHs Ta peasisaiii AepKaBHOI MOJTITUKK y cepi Haili-
OHAJILHOI Ge3IIeKy 1 060POHN CJIi Po3yMiTh cdepy peastisailii HOBHOBaKEHb IPABOOXOPOHHUX OPraHiB
Ta Habip THX YHIKATBHUX 0COOMMBOCTEN iXHbOI aMiHICTPATHBHOI [iSTBHOCTI, SIKi IAIOTh 3MOTY BiZIMEXK-
YBaTH ii BiJl CyMIXKHUX Pi3HOBH/IIB Ta cep 3aCTOCYBaHHS; 2) TTOBHOBAKEHHIMHU ITPABOOXOPOHHNX OPTaHiB
K cy6’ekTiB (hopMyBaHHs Ta peasisallii ZepKaBHOI HOMTUKK Y cdepi HalllOHATIbHOI H6e3MeKn i 060pOHI
€ CYKYITHICTD 3aKPIIJIEHUX AKTAMH 3aKOHO/[ABCTBA 000B AI3KOBUX JIH, BUMHEHHS SIKUX BUSHAYEHO K HE00-
XijiHe [ IOCSTHEHHS 11iTell (DyHKITIOHYBaHHS TAaKMX OPraHiB Ta BUKOHAHHS HUMH 3aB/IaHb Ta (DYHKILIH,
IOB’sI3aHVIX 13 3a6e311eYeHHsIM OXOPOHH Ta 3aXUCTY HAIIOHAIBHUX iHTepeciB. BucHoexu. BusHaueHo, 110
CITiBBiTHOIIIEHHS MiK I[IMU KaTeTOPisIMU € YMOBHO cITiBIponopitiiine. HeMoxmBo kKoMmeTeHItiio pos-
TJISIIATH Bi/IIJIEHO Bifl TOBHOBAXKEHb, SIK i TOBHOBAKEHHS Bifl KOMITETEHIIi1. X0Ya 3 TEOPETUKO-TTPABOBOTO
JIMCKYPCY TIOBHOBAKEHHSI IIPABOOXOPOHHUX OPraHiB AK cy(’eKTiB (popMyBaHHs Ta peasisallii gepixKkaBHOI
HoJITHKY y cdepi HalioHaIbHOI 6e31IeKn i 060POHHM € YaCTHHOIO IXHbOI KOMIIETEHIII].

Kimouosi ci0Ba: mep/KaBHa MOJITHKA, KOMIETEHINs, HallioHaabHa Oe3IeKa, HalioHaabHa 000pOHa,
TIOBHOBAKEHHSI, [TPABOOXOPOHHI OPraHH.
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