8/2022
ADMINISTRATIVE LAW AND PROCESS

UDC 342.9
DOI https://doi.org/10.32849/2663-5313/2022.8.12

Mykola Yanyeo,

PhD student, Uzhhorod National University, 46, Pidhirna str., Uzhhorod, Ukraine, postal code 88804,
iandko@ukr.net

ORCID: orcid.org/0009-0002-4372-7229

Yanyev, Mykola (2022). Discretionary powers of the energy regulator in Ukraine.
Entrepreneurship, Economy and Law, 8, 73—81, doi: https://doi.org/10.32849/2663-5313,/2022.8.12

DISCRETIONARY POWERS
OF THE ENERGY REGULATOR IN UKRAINE

Abstract. The article analyzes the discretionary powers of the National Commission for State
Regulation of Energy and Utilities in Ukraine, including in the field of setting tariffs for electricity. In
order to achieve the specified goals, the task was set, namely, to investigate the essence of discretionary
powers and trace the application of the norms of granting discretionary powers to the Regulator; to study
their impact on the functioning of electricity market entities; to determine ways to eliminate shortcomings.
The issues discussed in the article are extremely relevant for Ukraine as its energy sector is undergoing
a transition from the Soviet model of state control and management to the European (market) one. On
the way towards changes and transformations, the position and approaches of the Regulator play a decisive
role. Legislation on energy and control of the Regulator’s activities is far from perfect and contains many
contradictions within its structure. Contradictions and imperfections are also manifested in the activities
of the Regulator itself and its approaches to the regulatory process. On the one hand, the Regulator has
a very significant and wide range of powers in the energy sector and the ability to influence energy market
participants regarding the approval of tariffs, investment programs, network development programs,
etc., including the possibility of noticeably worsening the position of one participant and considerably
improving the position of another through the mechanisms of inspections and approvals, while on
the other hand not showing real principles, a professional approach and orientation to effective regulation
to reduce tariffs for socially important services of natural monopolies. Under martial law, the Regulator
increasingly resorts to manual regulation of specific processes and procedures, thereby delaying changes
and transformations. For example, the issue of electricity theft in our country is within the competence
and responsibility area of distribution system operators, which, following current legislation, shall detect
the facts of electricity theft, record them, and seek compensation for damages caused by violators. At
the same time, under the European approach to settling the issue concerned, the function of the energy
distribution company is only to reveal such facts, and everything else is within the jurisdiction of law
enforcement agencies. In order to change approaches to dealing with energy issues, the Regulator’s
standpoint should be more active and professional. Purpose. The purpose of the article is to analyze
and identify shortcomings in exercising discretionary powers by the Regulator when making decisions on
setting tariffs. Research methods. The following scientific methods were used: methods of system analysis
and generalization, formal-logical method (to defined the concept of discretionary powers), comparative
legal method (to compare the legislation of different countries on decision-making on tariff setting
by the regulator, statistical method (to analyse statistical information on court decisions), as well as
functional-legal method. Results. The research analyses the broad statutory regulation of the Regulator’s
discretion and the lack of regulatory limits and a legislative mechanism to control the implementation
of the Regulator’s discretionary powers in tariff setting, evidenced by numerous court cases under which
the National Commission for State Regulation of Energy and Public Utilities is the defendant. The
research consists of separate parts that are aimed at achieving a common goal: 2. Terminological definitions;
3. Regulatory definition of the limits of the Regulator’s discretion; 4. Powers of the Regulator to set
tariffs. Conclusions. As a result of the study, the author has urged to legislate a mechanism for
the individual responsibility of the Regulator’s members for their decisions. Furthermore, the regulatory
decisions of the national energy regulatory authorities have to be made under the principle of sole
management or individual responsibility. The principle ensures greater efficiency in decision-making
because it does not require the separate standard organisational procedures that always accompany
collegial decision-making.
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1. Introduction

The issues of energy tariffs and their regu-
lation are among the main social issues of any
country in the world. The Regulator’s decisions
in the area concerned inevitably and directly
affect the living standards of citizens and busi-
ness profitability. For Ukraine, the energy issue
is of increased relevance. In addition to its legal
significance in balancing the interests of con-
sumers, economic agents, and the state, it also
has great political, geopolitical, and fundamen-
tal importance for the existence of Ukraine as
a state. Specialists in economics, security, polit-
ical science, and law have dealt with energy
security issues.

In 2016, Ukraine adopted Law
No. 1540-VIII, “On the National Commission
for State Regulation of Energy and Public
Utilities.” Among the regulatory challenges
at that time, one was to “create the prerequi-
sites for the sustainability of state regulatory
influence on the activities of natural monopolies
in the energy sector through the Regulator’s
decision. It would avoid abrupt fluctuations in
the economic management of entities and make
such activities predictable over a longer period.
This is one of the main levers for the eflicient
functioning of the energy sector as the basic sec-
tor of Ukraine’s economy, ensuring energy secu-
rity and balancing the interests of consumers,
energy entities,and the state”, as the explanatory
note to the draft law “On the National Commis-
sion for State Regulation of Energy and Public
Utilities” says. The challenge of achieving a per-
manent state of regulatory influence, linked to
the principle of legal certainty, is part of the rule
of law, a necessary condition for the effective
functioning of economic sectors.

Unfortunately, over the five years that
the Law has had a regulatory effect on social
relations, these challenges remain. This is evi-
denced not only by the general dissatisfaction
of citizens and economic entities with the per-
formance of the National Commission for State
Regulation of Energy and Public Utilities (here-
inafter referred to as the Regulator) but also
registered petitions on the website of the Presi-
dent of Ukraine for liquidation of the Regulator
and revocation of its competence (Pro likvidat-
siyu rehulyatora taryfiv NKREKP; Likviduvaty
antynarodnu Natsional’nu komisiyu).

The above provides rationale for further
study of the statutory regulation of discre-
tionary powers, control over the Regulator’s
activity and the legality and reasonableness
of the decisions taken for further improvement
and optimisation. Accordingly, the purpose
of the article is to analyse and identify short-
comings in exercising the discretionary powers
by the National Commission for State Regula-
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tion of Energy and Public Utilities and deci-
sion-making on electricity market regulation in
Ukraine and to put forward proposals for their
elimination. In order to achieve the specified
purposes, we set the objective to investigate
the essence of discretionary powers and to trace,
through the application of the rules granting
discretionary powers to the Regulator, their
impact on the functioning of electricity market
entities and to identify ways to eliminate defi-
ciencies in the current legislation.

Following the research purpose, we used
the following scientific methods: methods of sys-
tem analysis and generalization, formal-logical
method (to define the concept of discretionary
powers), comparative legal method (to compare
the legislation of different countries on deci-
sion-making in tariff setting by the Regulator),
statistical method (to analyse statistical infor-
mation on court decisions), and functional-legal
method.

Since the issue of the powers of the National
Commission for State Regulation of Energy
and Public Utilities has recently become rel-
evant, scientific papers devoted to the Regu-
lator’s powers have appeared in the Ukrain-
ian specialised literature in recent years. The
lead researcher is Yulia Vashchenko, who in
2015 defended her doctoral thesis “State Reg-
ulation in the Energy Sector of Ukraine: The
Administrative and Legal Aspect.” (Vash-
chenko, 2015, pp. 22-26). Her more recent
works concern the normative regulation
of the general legal status of regulators not
only in the energy sector but also in other areas
(Vashchenko, 2010, pp. 22-26; Vashchenko,
2014, pp. 211-220) and administrative and tort
relations in the energy sector (Vashchenko,
2016, pp. 13-18).

Benedyk Yana’s writings deal with
the requirements of international organisa-
tions and international legal provisions in
the field of energy regulation (Benedyk, 2015,
pp. 122-126). In her writings, the researcher
focuses on the need to maintain correlation
and balance between the national legal order
and Ukraine’s obligations arising from the Asso-
ciation Agreement and the Energy Community
Treaty. Therefore, she argues for an appropriate
level of autonomy for the Regulator by amend-
ing the Constitution of Ukraine and defining its
legal status similar to that of the National Bank
of Ukraine (Benedyk, 2020, pp. 62—69).

Experts also carry out studies on the effec-
tiveness of exercising powers by the Regulator,
and the results appear in the media and within
relevant platforms (Grytsyshyna, 2021; For-
maghey, 2020).

As for the study of discretionary powers,
the following scholars have covered the gen-
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eral issues of discretion in modern Ukrainian
jurisprudence: Averyanov V.B., Andriyko A.F,
Barabash Yu.Gh., Bytyak Yu.P, Guivan P.D.,
Ziller J., Kobylnik D.A. Kolomoyets T.O.,
Kolpakov V.K., Kuybida R., Lobach O.M.,,
Lojuk IA., Melnik R.S, Omeljan V,
Khanova N.O. and other researchers.

A number of studies were devoted to
the exercise of discretionary powers by some
authorities. Thus, Diana Krasowska (Kra-
sowska, 2020) and Iryna Loyuk (Loyuk, 2016,
pp. 115-120) examined the discretionary pow-
ers of the National Bank of Ukraine. Unfortu-
nately, the issue of exercising the discretionary
powers by the National Commission for State
Regulation of Energy and Public Utilities reg-
ulating the electricity market remains obscure.
In this regard and considering the issue’s top-
icality, this aspect requires further scientific
research and the identification of ways to elimi-
nate the identified shortcomings.

2. Terminological definitions

The Great Ukrainian Law Encyclopedia
defines discretionary powers as a set of rights
and obligations of the subjects of public admin-
istration authorizing, based on administrative
discretion, to fully or partially determine one
of the alternatives of public administration,
which is most acceptable in specific public rela-
tions with specific parties involved (Velyka
ukrayins’ka yurydychna entsyklopediya: u 20 t.,
2020, p. 303).

To interpret the term ‘discretion’, scholar
Barabash Yu. Gh. suggests referring to the Eng-
lish version of ‘discretion’, translated as ‘com-
mon sense’ or ‘freedom of discretion’ (Barabash,
2007, p. 50). Therefore, discretion must be
implemented on the basis of “common sense”
(i.e., it must correspond to the objective circum-
stances of the case and be reasonable), and thus,
its implementation must also be a manifesta-
tion of statutory framed freedom in the exercise
of their powers by public authorities (Khanova,
2018, p. 155). In this context, it seems correct to
suggest that the primary concept of ‘discretion’
is the idea that within a particular area of power,
an official should act in accordance with objec-
tives and then determine tactics and strategies
to achieve them. This can be discretion in clar-
ifying and interpreting objectives; discretion in
the tactics, standards, procedures necessary to
achieve certain, defined objectives (Savchyn,
2015, p. 165).

According to researchers Tseller E., Kuy-
bida R., Melnyk R., in their report “Administra-
tive discretion and judicial review of its imple-
mentation,” discretionary powers enable a state
authority, a local government authority as well
as other subjects of administrative activity to
make the most balanced and fair decisions dur-

ing law enforcement. But when political expedi-
ency takes precedence over legality and fairness,
discretionary powers can be applied quite dif-
ferently in the same situations, putting the sub-
jects of legal relations in an unequal position.
The judiciary has a particularly important role
in verifying the use of discretionary powers
by power entities (Tseller, Kuybida, Melnyk,
2020).

At the same time, information available on
the official website of the National Commission
for the State Regulation of Communications
and Informatisation correctly notes that the list
of corruption risks includes discretionary pow-
ers, as the ability to act at one’s discretion is
what creates the environment for corruption
offences (Dyskretsiyni povnovazhennya, yak
holovna prychyna vynyknennya koruptsiynoho
seredovyshcha v publichniy sluzhbi). The rea-
son for this is that discretion contains limits,
and law is such a limit: public administration
authorities “must be guided by the criteria
laid down in the law and the task assigned to
them and assess these limits within the limits
of their powers.” (Schmidt-Assmann Eberhard,
2009). Consequently, there are requirements
for the law quality, which must specify both
the limits of discretion and the manner they are
exercised, taking into account the legitimate
aim of a particular action.

However, despite  corruption risks
and potential threats for arbitrary action,
legal provisions cannot avoid the wording to
define discretion and enshrine discretionary
powers. As scholars point out, the purpose
of administrative discretion comes down to
the fact that, firstly, discretion ensures indi-
vidualisation and fairness in the resolution
of certain cases, as they are considered within
the specific circumstances that can be regarded
by the relevant entity; secondly, such powers
contribute to administrative flexibility, allow-
ing administrative decision-makers to adapt to
changing circumstances and priorities (while
respecting the limits of legality and reasona-
bleness) and promote efficiency (rationality)
and responsiveness in management; thirdly, dis-
cretion allows the fullest possible consideration
of the rights, freedoms and interests of the pri-
vate person and especially when they are con-
sidered against the public interest (Tseller,
Kuybida, Melnyk, 2020, p. 27).

3. Regulatory definition of the limits
of the Regulator’s discretion

In Ukraine, the regulatory definition
of the concept of “discretionary powers” is not
regulated by law but is enshrined in the decree
of the Ministry of Justice of Ukraine from
24.04.2017 no. 1395/5. In accordance with
the decree’s provisions, discretionary powers
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are the totality of rights and obligations of state
and local governments, persons authorized
to perform the functions of the state or local
government, which allow determining at their
discretion the type and content of manage-
ment decisions that are taken fully or partially,
or the ability to choose at their sole discretion
one of several options of management decisions
provided for by a regulatory legal act or a draft
regulatory legal act. This definition of discre-
tionary powers does not contain an indication
of the limits of discretion due to the fixation
of the whole and objectives, so it is a prereq-
uisite for the manifestation of arbitrariness in
the actions of power entities.

The definition of “discretionary powers”
given in the draft Law on Administrative Pro-
cedure No. 3475 dated 14.05.2020, which was
adopted by the Verkhovna Rada of Ukraine
in the first reading on September 2, 2020
and is now submitted for the second reading in
the Parliament, positively differs from the given
definition. In this case, a power is defined as
discretionary, when it allows an administra-
tive body to act at its own discretion in decid-
ing or choosing one of the possible solutions
in accordance with the law and the purposes
for which such a power has been granted. In
the event that the law on administrative pro-
cedure is adopted in the wording prepared for
the second reading, the range of discretionary
authority of the power entities will be signif-
icantly expanded, but its limits will be clearly
delineated by the law limits and the objective
framework. This is important because the power
entity exercises administrative discretion by
weighing the law goals and basic principles
against the specific powers granted by the leg-
islature (Karabin, 2019, p. 128).

The court practice has also formed certain
definitions of discretionary powers. They are,
in particular, such powers, within the limits
defined by law, an administrative body is able
to independently (at its own discretion) choose
one of several options of a particular lawful
decision (Case No. 826,/14033/17).

To establish the scope and limits of discre-
tionary powers of the National Commission for
State Regulation of Energy and Public Utilities
as a regulator of the electricity market and their
role in the overall mechanism of regulation
of the electricity market in Ukraine, it is first
necessary to highlight the existence of such
powers and the fact of discretion.

The existence of the Regulator’s discre-
tionary power is established by law. According
to the provisions of Article 3 of the basic law,
the Regulator carries out state regulation in
order to achieve a balance of interests of con-
sumers, economic entities operating in the field
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of energy and public utilities, and the state,
to ensure energy security, European integra-
tion of electric energy and natural gas markets
of Ukraine. The regulator carries out state reg-
ulation via: 1) legal regulation in cases where
the relevant powers are given to the regulator
by law; 2) licensing of activities in the field
of energy and utilities; 3) formation of pricing
and tariff policy in the energy and utilities sec-
tors and implementation of the relevant policy in
cases where such powers are granted to the reg-
ulator by law; 4) state control and enforcement
measures; 5) using other means provided by
law. The same Law stipulates that the Regula-
tor acts independently in the performance of its
functions and powers, and the decisions of the
Regulator are not subject to approval by public
authorities, except in special cases.

It is evident that such law provisions declare
a high degree of independence and autonomy
of the state regulator, i.e., they provide for
a wide range of discretionary powers within
the subject of regulation.

The National Commission conducts state
regulation, monitoring, and control over
the activities of state-owned enterprises in
the energy sector, in particular, regulating pro-
duction, transmission and distribution activ-
ities, supply of electricity, organising the pur-
chase and sale of electricity on the day-ahead
market and the internal market, ensuring
the purchase of electricity at a “green” tariff,
trading activities, etc. In general, the scope
of competence of the energy regulator is wide.
The list of competences is available in Article 6
(3) of the Law on Electricity Market, which con-
sists of 22 clauses.

4. Powers of the Regulator to set tariffs

Undoubtedly, the main issues regulated by
the National Commission involve setting tar-
iffs for services and goods in the energy sector,
approval of investment programmes of transmis-
sion system operator and distribution system
operators, licensing of economic activities in
the electricity sector, and control over compli-
ance with the licensing conditions of economic
activities. However, more detailed attention
and analysis should be given to the regulator’s
competence of tariff setting given the impor-
tance and complicated nature of implementa-
tion.

Parts 1 and 2 of Article 277 of the Associ-
ation Agreement between Ukraine, on the one
hand, and the European Union, the European
Atomic Energy Community and their Member
States, on the other, provide that the regulatory
authority must be legally distinct and function-
ally independent from any public or private
enterprise and sufficiently empowered to guar-
antee effective competition and efficient market
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operation. The decisions and procedures used
by the Regulator must be unbiased in relation
to all market participants.

Under the provisions of clause 7 of part 3
of the Article 6 of the Law, the National Com-
mission for State Regulation of Energy and Pub-
lic Utilities is entitled to set tariffs for universal
service provider, supplier of last resort, tariff for
dispatch (operational and technological) man-
agement services, tariffs for electricity transmis-
sion services, tariffs for electricity distribution
services. The Law also stipulates that electricity
market tariffs regulated by the state (including
connection fees) must be non-discriminatory
transparent, set with regard to the integrity
of the UES of Ukraine, economically justified
and transparent costs of the relevant electric-
ity market participant and an appropriate level
of profit margin.

Journalism states that from 1 July 2019,
the Regulator has lost its power to set electric-
ity prices for household consumers (Larina,
2021). It is based on the fact that at that time
the Cabinet of Ministers of Ukraine set a flat
rate for households for electricity consump-
tion of up to 100 kWh/year at 0.9 UAH/kWh/
year and 1.68 UAH/kWh/year for consump-
tion of more than 100 kWh/year. But it was
abolished at the end of December 2020. From
2021, the fixed price was set for all consumers
at 1.68 UAH/kWh and remains the same until
now. This transitional price should cushion
the transition to market-based pricing, which
would lead to a sharp increase in the household
tariff to at least 3.30 UAH/kWh. However, after
the abolition of the fixed tariff for electricity
supply to household consumers and the transi-
tion to market prices, the part of the tariff regu-
lated by the NKREKP will amount to an aver-
age of 20% to 40% of the cost of 1 kilowatt
of electricity. Accordingly, regulatory issues
and the Regulator’s discretionary power in tariff
setting will not lose its relevance.

In 2019, the Accounting Chamber audited
the actual legality, timeliness and completeness
of management decisions related to the activi-
ties of the Regulator. According to the Report
on the Audit of the Performance Efficiency
of the National Commission for State Regula-
tion of Energy and Public Utilities of the state
regulation of electricity generation, trans-
mission, distribution and supply activities,
it was found that during the tariff regulation
in the electricity sector during 2016-2018,
the Regulator did not consider the interests
and financial performance of all electricity pro-
ducers (Decision of the Accounting Chamber
No. 6-2 dated 19.03.2019). When processing
justified tariff proposals submitted for approval
by different enterprises, it was mainly reduced

for state-owned generators (nuclear, hydro
and hydro) and not for private producers (TPS
and CHP). For example, for NAEK Energoa-
tom and Ukrhydroenergo, the NKREKP sys-
tematically reduced the tariff by almost a third
of the level calculated by the companies. At
the same time, for private producers of CHP, it
was not more than 10 percent. Such artificially
induced financial shortages for state-owned
enterprises have resulted in a lack of funds for
nuclear fuel purchases, a wage freeze, an exodus
of skilled personnel, and stunted modernisa-
tion and development of production capacity.
As a result of the NKREKP’s pricing and tariff
policies in the electricity sector, private produc-
ers operated under more favourable conditions
than public sector producers.

Distribution System Operators (hereinafter
referred to as DSOs), which ensure the trans-
portation of electricity from the main power
grids to consumers’ meters, constitute natu-
ral monopolies that provide consumers with
resource supply services critical for proper func-
tioning. The operation of natural monopolies is
regulated by a set of legislative acts, including
the Law of Ukraine on Natural Monopolies,
which aims to ensure the efficient operation
of natural monopoly markets by balancing
the interests of society, the subjects of natural
monopolies and the consumers of their goods.

The efficiency of the operation of the
DSOs is ensured by a specific mechanism, one
of the most important components of which is
the electricity distribution service tariff. It is
the price of the electricity distribution service
that primarily determines the income level
of the operators and hence is the driving force
that establishes the extent of cost reimburse-
ment incurred after providing consumers with
resource delivery services. Thus, it is the mecha-
nism and the tariff that have a decisive influence
on the functioning of the electricity distribu-
tion infrastructure.

Actions and decisions of the Regulator in
setting the DSQO’s electricity distribution tar-
iff are often subject to litigation in claims by
the DSOs.

Therefore, in the decision of the Seventh
Administrative Court of Appeal (Vinnytsia)
dated June 22, 2021, in case 120/1950/20-a,
the Court found violations of the Regulator in
establishing economic coefficients of predicted
process costs of electricity networks of voltage
classes 1 and 2 for 2020 regarding the approval
of economic coeflicient of predicted process
costs of electricity networks of voltage class 2
for Vinnytsiaoblenergo Joint Stock Company.
The decision annulled the relevant decision
of the Regulator that approved such coefficients
and effectively obliged NKREKP to recalculate
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the electricity distribution tariff in the manner
prescribedbylaw. IndecisionNo.120,/1950,/20-a,
the Court stated: “Transparency in adminis-
trative procedures is an effective safeguard
against state arbitrariness. A reasoned decision
demonstrates to a party that it has been heard
and gives the party an opportunity to appeal
against it. Only through a reasoned decision,
aproper public and, in particular, judicial review
of the administrative acts of the power entity
can be ensured.” At the same time, the Court
dismissed part of the claim, namely regarding
the obligation of NKREKP to approve eco-
nomic coefficients in a specific amount, deter-
mining that this is the Regulator’s discretion,
and such issues should be decided at its meet-
ing in accordance with the procedure set out in
the applicable legislation.

Cases No. 480/3100/20 on the claim by
Sumyoblenergo Joint Stock Company and
No. 360/2013/20 on the claim by Lugansk
Energy Association LLC are similar in sub-
stance to the subject matter of the claims,
and the Court also sided with the claimants
and partially satisfied the claims of the DSOs,
recognising a violation by the Regulator when
setting tariffs for electricity distribution. These
cases have not been reviewed by the Supreme
Court, so we can only predict the final position
of the highest court in such cases.

If we take as an analogy the decision
of the Supreme Court in the cases
No. 826/13735/18, No. 826/7112/18,
No. 640/2694,/19 concerning finding unlawful
the inaction of the Regulator to revise the tar-
iff for natural gas transportation by natural gas
distribution pipelines towards economically
justified, in these cases the Court clearly sided
with the claimants and obliged the Regulator
to set economically justified tariff for natural
gas distribution to claimants. In particular,
the Court included in the costs the amounts
specifically identified in the claim, noting: “The
power of the defendant to take relevant deci-
sions, including tariff setting, is, by its legal
nature, discretionary. At the same time, justice
is by nature recognised as such only if it meets
the requirements of fairness and ensures effective
redress (paragraph 10 of point 9 of the Decision
of the Constitutional Court of Ukraine dated
30 January 2003, no. 3-rp/2003). Article 13
of the Convention for the Protection of Human
Rights and Fundamental Freedoms (right to
an effective remedy) guarantees that everyone
whose rights and freedoms recognised in this
Convention are violated shall have an effective
legal remedy in a national authority, even if
the violation has been committed by those exer-
cising their official functions. At the same time,
an effective remedy (method) must be under-
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stood as one that leads to the desired results,
consequences, and has the greatest effect. That
is, an effective remedy must ensure restoration
of the violated right and be adequate to the cir-
cumstances.” In the cases in which the DSOs
were the claimants, the courts of the first
and appellate instances recognised the dis-
cretionary power of the NKREKP in setting
the tariff and denied part of the claim regarding
the Regulator’s obligation to approve the tar-
iff with specific coeflicients, referring only to
the procedure under which the NKREKP must
approve such tariff. Meanwhile, in cases involv-
ing claims by entities on natural gas distribu-
tion, the Supreme Court upheld the position
of the lower courts, which effectively interfered
with the discretionary powers of the NKREKP
and obliged the latter to approve the natural gas
distribution tariff on the basis of specific mone-
tary indicators.

Thus, the existence of a large number
of court cases in which the NKREKP is a defend-
ant, including tariff setting issues, the existence
of deficiencies in legislation on the activities
of the National Commission for State Regula-
tion of Energy and Utilities indicates the risks
associated with the activities of such an author-
ity, given the current provisions of the Law,
which grants the Regulator a wide range of dis-
cretionary powers.

Apart from the unresolved problem
of the wide range of the Regulator’s discretion-
ary powers that sometimes are used without any
supervision, a common question of the legit-
imacy of the body, linked to the organisation
of its activities, has also recently arisen. Thus,
as noted by a member of the National Commis-
sion for State Regulation of Energy and Util-
ities, 2018-2019, Formaghey O., “the legal-
ity of the NKREKP members’ status in 2020
has been the subject of judicial challenge
both in the Constitutional Court of Ukraine
and in the District Court of Kyiv, which cre-
ates legal uncertainty and reduces the authority
of the body as a whole. The body’s legitimacy
has also been affected by the novelty of clause 3
of Section II of Law 394-1X, whereby the mem-
bers temporarily appointed for three months
have been legally transformed into permanent
members with six-year terms of office, avoiding
the general competitive selection procedures
and thus changing the rules of the game in their
favour, against the public interest of conducting
a transparent selection of the Regulator mem-
bers to ensure fair regulation” (Formaghey,
2020).

5. Conclusions

An analysis of the discretionary powers
of the National Commission for State Regula-
tion of Energy and Utilities has led to the fol-
lowing conclusions.
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Firstly, there is the overly broad statu-
tory regulation of the Regulator’s discretion
and the lack of regulatory limits.

Secondly, there is a lack of a statutory mech-
anism to control the exercise of the Regulator’s
discretionary powers in tariff setting, as evi-
denced by numerous court cases under which
the National Commission for State Regulation
of Energy and Public Utilities is the defendant.

Thirdly, there is the need to legislate
a mechanism for the individual responsibility
of the Regulator’s members for their decisions.
Such a position is also evident in the final report
“Institutional Reform of Ukraine’s Energy
Sector in the Context of its Integration into
the EU Market,” where a group of international
experts and consultants who, in the context
of proposals for Ukraine to reform the national

energy regulatory authority, suggested that
Ukraine should depoliticise the formation
of key management personnel and the activi-
ties of the national energy regulatory authority
to ensure the best performance its functions
(Instytutsiyna reforma enerhetychnoho sektoru
Ukrayiny. 2016). Furthermore, the experience
of most countries of the Visegrad Group shows
that their national energy regulatory authori-
ties make relevent decisions following the prin-
ciple of sole management or individual respon-
sibility. This principle ensures greater efficiency
in decision-making because it does not require
the separate standard organisational procedures
that always accompany collegial decision-mak-
ing. The principle of sole management does not
create the preconditions for ‘blurring’ responsi-
bility.
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JINCKPEIIITHI ITIOBHOBAYKEHHSI PETYJIATOPA
Y COEPI EHEPTETUKU B YKPAIHU

AHotanig. Y crarTi mpoBejileHO aHaJIi3 IUCKPeliiHUX TOBHOBaKeHb HattionanbHoi KoMmicii, 1o 3/iii-
CHIOE JlepsKaBHe peryJioBanis y cdepax eHepreTHkn Ta KOMyHAJIbHUX T0CIyTr YKpainu, y T.4. y cdepi
BCTAHOBJEHHS TapndiB Ha MOCAYTH B cdepi eTekTpoeHepreTHKN. [ TOCATHEHHST BU3HAUCHUX ITiIei
MOCTAJIEHO 3aB/IaHHS, a caMe JIOCHIUTUA CYTHICTh AMCKPEIiHUX MOBHOBAXKEHb Ta TPOCTEKUTH LIS~
XOM 3aCTOCYBaHHS HOPM H/[@HHS JIMCKPEIiHHUX MOBHOBAXKEHDL Perynaropy, BUBYMTH iX BIUIMB Ha
(GYHKIIOHYBaHHST Cy0'€KTIB PUHKY €JEeKTPUYHOI eHeprii Ta BU3HAUMTH WLISIXU YCYHEHHS HEAOJIKIB.
[TuranHs, npo fAKi ifle MOBa y CTATTi, € BKpail akTyaJbHi /id YKpaiHu, OCKIIbKU cepa eHepreTuku
B YKpaiHi TPOXOJNTH eTall Mepexoiy 3 PasHChKOI MOJIei /Iep;KaBHOTO KOHTPOJIIO Ta YHPABIiHHS /10
eBporeiicbkoi (puHKoBoi). Ha 1ibomy 1uisixy smin ta Tpancdopmaitiii mosuiis ta migxoan Peryssitopa
BUKOHYIOTb BU3HAYAJILHY POJIb. 3aKOHOAABCTBO y chepi eHEPreTHKY Ta peryJiioBaHHs AisibHocTi Pery-
JIATOPA € B 3HAYHIIT Mipi HeZIOCKOHATIE, MiCTUTD y CTPYKTYPi CBOii 3HAUHY YacTUHY npoTupid. [Ipotupivus
Ta HEJJOCKOHAJICTh TAaKOXK MPOSIBISIETHCS Y ISITTBHOCTI CAMOT0 PETYJISITOPA Ta HOTO TiAXO/IB /10 TIPOIeCy
peryJioBatHsi. 3 0HOTO OOKY, PEryJisTop y cdepi eHepreTHKI Mae JIyKe 3HAYHE Ta IHPOKe KOJIO TTOBHO-
BaykKeHb Ta MOKJIMBICTD BILJTMBY HA YYACHWKIB PUHKIB eHEPTeTUKN MI0/I0 3aTBeP/KeHHS TapndiB, iHBeCTH-
IIITHIX TPOTPaM, TPOTPaM PO3BUTKY MepeX TOIMO, Y T.4. MOKINBICTb 3HAUHO TIOTIPITNTH Ye€Pe3 MeXaHi3MH
HEePEeBIPOK Ta MOTOJKEHb CTAHOBUIIE OJJHOTO YYACHMKA Ta 3HAYHO MOKPAIUTH CTAHOBUIIE iHIIOTO, T1pU
LBbOMY, 3 IHIIOr0 GOKY, He MPOSIBJISIOUN AIHCHOI MPUHIMIIOBOCTI, TIpodeciiiHOro maxoay Ta opieHrarlii Ha
edeKTHBHE PETyJIIOBAHHS 3 METOIO0 3HMKEHHS Tapu(iB HA COMIANIBHO BaXKJIMBI MTOCAYTH y cepax mpu-
pozHix MoHoIOIH. B yMoBax BoenHoro crany Peryzsatop Bee Gisibliie BAAETHCA A0 PYYHOTO PETYIIOBAHHS
THUX Y4 {HIINX TTPOTIECIB Ta MPOTIEYP, 3aTATYIOUN TUM YaCOM TIpoliect 3MiH Ta Tpanchopmartiii. /s mpu-
KJIQLy, TIPOTIeCH KPa/li’KKH eJIeKTPUIHOI eHeprTii Y HalTiil KpaiHi € KOMIIeTEHIIIEI0 Ta 3alauaMy OTlepaTo-
PiB CHCTEMU PO3NOALNY, AKi YMHHUM 3aKOHOAABCTBOM 3000B’I3aHi BUABAATH (PaKTH PO3KPAJAHHS eJIEK-
TPUYHOI eHeprii, (hikcyBaTy ix Ta J0OMBATHCA KOMIIEHCALIT TOPYIIHMKAMI 3aBIaHuX 30UTKiB. [Ipu ipomy
Y €BPOTIEHCHKOMY Mi/IX07i BUPINIIEHHS 1IbOTO MUTaHH, (DYHKILS eHeProPO3MO/IIIOU0] KOMIIAHIT OJIsATAE
TiJIbKY Y BUSIBJIEHH] TaKUX (PaKTiB, BCe iHIIle — 1€ U TaHHs TPABOOXOPOHHUX oprauis. [ljisg 3minu migxosis
y BUPINIEHH] THX YU iHIINX TIUTaHb y chepi eHepreTuky mo3uilist Peryssitopa Mae 6yTH OiJIbIl akKTHBHA
Ta ipodeciiina. Mema. MeToro CcTaTTi € aHAJI3 1 BUSABJIEHHS HEJOMIKIB y mporieci peasizarii PerysaTo-
POM IMCKPEIiiiHIX TIOBHOBAKEHD TIiJl Yac MPUIHATTS PillleHb IOA0 BCTaHOBJAeHHs Taprdis. Memoou
docnidocenns. Y CTaTTi BAKOPUCTOBYBAINCS TaKi HAYKOBI METOJIT: METOM CHCTEMHOTO aHai3y Ta y3a-
rajibHeHHs1, (hOPMAJIBHO-JIOTIYHUI MeTO/ (/IS5 BCTAHOBJICHHS CYTHOCTI MOHATTS IUCKPENiitHUX MTOBHO-
Ba)KEHb ), MOPiBHSAJIBLHO-ITPABOBUI METO/T (/15T TOPIBHAHHS 3aKOHOIABCTBA Pi3HUX KPAiH MO0 IPUNTHAT-
TSI PillleHb PeryasaTopoM y cepa TaprdoyTBOPEHHS ), CTATUCTUIHUN MeTO/ (/151 aHATI3y CTaTHCTHIHOI
iH(opMaltii 1o/10 Cy0BUX PillleHb), a TaKOK (QYHKIIOHATBHO-TTPaBOBHIT MeTo/l. Pe3yniomamu. Y crarti
[IPOBEJICHUI aHATi3 IMPOKOTO 3aKOHOJIABYOTO PETyJIIOBAHHS JAMCKPEIiiiHIX MOBHOBaKeHb PeryssTopa
Ta BIZICYTHICTH HOPMATUBHUX OOMEIKeHb, a TAKOXK BIZCYTHICTH HOPMATUBHOTO MEXaHi3My KOHTPOJIO 3a
BUKOHAHHSM JINCKPEIITHIX TTIOBHOBaXKeHDb Peryssitopa rpu TapndoyTBOpeHHi, 11po 10 CBi[YUTh HU3KA
cyznoBux crpas, y sikux Bignosizauem € HKPEKIL. [locnimkenns ckianaerbes 3 OKpeMUX YacTHH, SIKi
CTIPSIMOBAHI Ha JIOCSTHEHHS CIijabHOI MeTn: Tepminosoriuni Busnayens; HopmaTnsHo-TpaBoBe Bu3Ha-
YEeHHSI MEXK JIMCKPEIiHUX TTOBHOBaXKeHb Peryiisitopa; [ToBHOBakenHs Perysistopa 11010 BCTaHOBJIEHHS
tapudis. Bucnoexu. Y pesynsraTi J0CIIKEHHS aBTOP MPU3BIB 10 HEOOXIIHOCTI 3aKOHOAABYOTO 3aKpi-
TIJTEHHS MeXaHi3My iHAMBIZyaTbHOI BiAMOBigaIbHOCTI WwieHiB PeryssaTopa 3a cBoi pimenns. Kpim Toro,
PeryJIITOPHI pillieHHsT HalliOHAILHIX OPTaHiB PeryJIl0BaHHS eHepreTHKN MOBUHHI TPUHMATHCS HA OCHOBI
HPUHIIUITY OAHOOCIGHOTO yrpaB/iHHs abo iHAMBiAyasbpHOol BignosigaibHocti. [leit npumumn 3abesneuye
GisibIy OnepaTHBHICTb Y IIPUAHSATTI PillleHb, OCKLJIBKY He BUMAarac OKpeMUX CTaHAapPTHUX OpraHisariii-
HUX IIPOLE/IYP, AKi 3aBXK/U CYIIPOBOJKYIOTb KOJeTiaabHe MPUIHATTA PillleHb.

Kmouosi cioBa: Perymsitop y chepi enepreTiiu, IUCKPEIiiiii TOBHOBAKEHHS, KOHTPOJIb PETYJISATO-
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