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ISSUES OF THE COLLECTIVE WILL
OF LEGAL ENTITIES

Abstract. The article aims to determine the issues of collective freedom of will of legal entities. The
task of research is to find out about the functioning mechanism of the collective will of legal entities and its
differentiation from the will of employees and authorised representatives. Research methods. General
scientific and unique scientific methods of cognition are applied: logical (deduction and induction, analysis
and synthesis, abstraction and comparison); hermeneutic (regarding the understanding of scientific texts);
formal-dogmatic. Results. In contrast to psychology and philosophy, the study of collective will in law has
yet to become widespread. The article analyses signs of a legal entity to show that all of them are related
to the collective will of a legal entity. The paper shows that legal entities have a particular form of free will,
which is displayed in signs of a legal entity: 1) organisational unity; 2) registration by the requirements
of current legislation; 3) availability of civil legal capacity and legal capacity; 4) the opportunity to act
as a plaintiff and a defendant in court; 5) property separation of a legal entity; 6) the independent civil
liability of a legal entity; 7) participation in civil circulation on one’s behalf. Conclusions. The freedom
of will of a legal entity is the unification of the will of employees (representatives, founders, members,
participants) of a legal entity to represent its interests, make and implement decisions on its behalf
regarding participation in civil legal relations by taking actions or inaction, ordering sub-objective civil
rights and the performance of duties, as well as the possibility to bear legal responsibility for them. A
legal entity’s collective will consists of individuals” individual will (representatives, employees, founders,
members, and participants). The individual will of a person is absorbed by the collective will of a legal
entity when performing official duties and representing interests. Such an individual will be exercised
in the interests of a legal entity, in good faith and reasonably. All signs of a legal entity are related to its
collective will.

Key words: free will, legal entities, collective will, the autonomy of will, signs of a legal entity, civil
legal capacity, legal capacity.

1. Introduction

When studying the issue of free will, juris-
prudence, psychology, and philosophy focus
on its personification and connection with
a specific physical person. Of course, free will is
inherent in natural persons and manifests itself
during the realisation of their rights and obli-
gations by them. Freedom of will is the basis
for all branches of law. Without freedom of will,
the principles of freedom of contract, justice,
voluntariness, etc., cannot exist. Even public
law cannot be imagined without free will: crim-
inal law is directly related to issues of intent
and awareness of one’s actions, international law
is the embodiment of the public will of the state,
which is a manifestation of the individual will
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of citizens by delegating the right to repre-
sent the interests of society. However, there
is an urgent question about the functioning
mechanism of the collective will of legal entities
and its differentiation from the will of employees
and authorised representatives. The public will
of the state is also an embodiment of freedom
of will, which the state implements through
its organs. All this leads to the need to define
the collective free will of legal entities.

In contrast to psychology and philoso-
phy, the study of collective will in law has yet
to become widespread. Research on collec-
tive cognition is also surging across cognitive
sciences and allied disciplines, motivated in
part by global challenges such as the pandemic,
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spread of misinformation, and climate change
and by the unprecedented rate at which digi-
tal networking platforms and social media have
transformed communication and collaboration
(Bak-Coleman & other, 2021; Marsh & Raja-
ram, 2019).

2. Theoretical principles of defining legal
entities’ collective will

A legal entity is an organisation created
and registered by the procedure established
by law, which is endowed with civil legal
capacity and legal capacity, can be a plaintiff
and a defendant in court and is created by com-
bining persons and (or) property. (Yanovyts'ka
& Kucher, 2014, p. 74). The specificity of a legal
entity as a participant in civil legal relations is
reflected through its characteristics.

The signs of a legal entity include the fol-
lowing: 1) organisational unity; 2) registration
by the requirements of current legislation;
3) availability of civil legal capacity and legal
capacity; 4) the opportunity to act as a plaintiff
and a defendant in court; 5) property separation
of a legal entity; 6) the independent civil liabil-
ity of a legal entity; 7) participation in civil cir-
culation on one’s behalf (Tserkovna, 2016, p. 3).

Each of the above signs is related to the col-
lective will of a legal entity. However, first of all,
it is necessary to define the conceptual appara-
tus.

Will is one of the functions of the human
psyche, which consists primarily of self-control,
control of one’s actions, and conscious regu-
lation of one’s behaviour. Will is the absence
of restrictions, privilege, freedom, and inde-
pendence. Will is the right to dispose of some-
thing at one’s discretion. (Volya, 2018).

Skakun O.F. defines will in the legal sense
as a socially determined state of mental reg-
ulation of the subject’s behaviour based on
his desire and ability to consciously choose
the goal of activity, ways and means of their
achievement. Will in law means: a) manifesta-
tion of the will of participants in social relations,
which, being regulated by law, acquire the form
of legal relations; b) an essential element that
determines the essence of this type of law as
a fixation of fixed or sanctioned voluntary efforts
of the ruling forces, reflected in the constitution,
laws, and legal norms. (Skakun, 2001, p. 441).

The signs of a legal entity are related to four
concepts that are close in meaning: freedom,
will, civil legal capacity and civil capacity. These
categories are not identical and require deter-
mination.

Freedom in law is the possibility of behav-
iour not prohibited by law and the absence
of coercion, except in cases provided for by law.

Will, in law, is the ability to control one’s
actions and manifestation from the outside,

conscious regulation of one’s behaviour, which
is not limited to the legally defined possibility
of behaviour.

Civil legal capacity is a normatively deter-
mined possibility of a person to be the bearer
of personal rights and obligations.

Civil capacity is the ability to dispose
of one’s rights and bear responsibilities.

Thus, these concepts can be divided
into active and passive. Freedom and civil
legal capacity should be classified as passive
because they only allow for specific behaviour
and potential participation in legal relations.
The will and civil capacity are possibilities for
active use in one’s rights and opportunities.
Will is the active use of freedom; legal capacity
is the active use of legal capacity.

In a broad sense, free will is reduced to
the answer to whether a person is free to make
decisions or whether they are predetermined.
Freedom of will in civil law is the ability to
consciously, freely and independently make
and implement decisions regarding participa-
tion in civil legal relations by taking actions
or inaction, disposing of subjective civil rights
and performing duties, and bearing legal respon-
sibility for them.

3. Interrelationship between freedom
of will and individual characteristics of a legal
entity

After defining the concept of free will, we
can establish its meaning for the characteristics
of a legal entity.

Organisational unity can be defined as legal
opportunities granted by law within the estab-
lished corporate and legal forms of existence
of a legal entity to determine and develop a sys-
tem of internal ties of the elements that make up
its structure to ensure their unity and the ability
to act as a subject of civil relations (Blaschuk,
2005, p. 44). Organisational unity, being one
of the main features of a legal entity, is a means
of ensuring coordination of the interests of per-
sons included in the construction of the internal
organisational unity of a legal entity and inter-
ested in assigning the results of the legal enti-
ty’s activity; determines the order of formation
of bodies of a legal entity, their competence
mediates the unity of elements that make up
the internal structure of organisational ties
of a legal entity (Romaniv, 2021, p. 119).

The specificity of alegal entity lies in the fact
that it is an association of people, a collective,
whose activities aim to achieve a common
economic goal. Therefore, thanks to organisa-
tional unity, the external expression of the will
of a legal entity occurs through an authorised
person but on behalf of the company. Today,
the concept of the autonomy of the will of a legal
entity has yet to receive extensive research.

23



8/2022
CIVIL LAW AND PROCESS

However, attempts to understand it can still be
found in the works of Soviet civilians, in par-
ticular, O.0. Krasavchikov.

Registration by the requirements of the law
is the second sign of a legal entity. The emer-
gence of a legal entity requires the agreement
of the will of several participants in the legal
relationship. First, the founders” will is agreed
upon, which involves determining the name,
organisational and legal form, title, found-
ing documents, roles, rights and obligations,
and the internal structure of the future business
entity. After it, the free will of the founders must
be directed to the submission of documents for
the registration of a legal entity. All of the above
is an active form of free will because it takes
place voluntarily and requires a direct expres-
sion of will. If the founder of a legal entity is one
person, then he is guided only by his own free
will. After submitting registration documents,
there is a need to reconcile the will of the found-
er(s) with the public will of the state. The public
will of the state is implemented through a sys-
tem of bodies in state registration: the Ministry
of Justice of Ukraine and other subjects of state
registration (On state registration of legal enti-
ties, natural persons - entrepreneurs and pub-
lic formations, 2023, Art. 5). This construc-
tion can be depicted as follows: the founder(s)
express free will in the founding document by
applying for state registration of a legal entity,
and the state implements public will through
the registration authorities by approving or
refusing state registration.

The third sign of a legal entity is the pres-
ence of civil legal capacity and legal capacity.
The specified categories determine the legal
personality of a legal entity as a general pre-
requisite for participation in civil legal rela-
tions. According to its role in the mechanism
of legal regulation, such legal personality acts as
a means of fixing the possibility of the involve-
ment of a legal entity in civil legal relations
- recognition of its ability to be the bearer
of personal rights and obligations determines
its general legal position, which is established
by the norms of law (Artykulenko, 2019, p. 6).
I.M. Kucherenko emphasises that civil legal
capacity and legal capacity are the main features
of a legal entity, which allows us to say that this
entity (organisation) is the subject of civil legal
relations (Kucherenko, 2011, p. 36).

Civil legal capacity is related to equal-
ity before the law and ensures that individu-
als have equal opportunities to possess rights
and responsibilities (de Beco, 2021). V.M. Par-
asyuk and M.V. Parasyuk noted, ‘Unlike natu-
ral persons, legal entities are not living beings
and therefore do not have a genuine will, but
they have a united human will and united

24

human power in a specific direction determined
by the purpose of creating a legal entity. As
a result, the possibility of being a subject of law
is recognised as a legal entity’ (Parasyuk & Par-
asyuk, 2018, p. 140). The civil legal capacity
of alegal entity assumes that it a priori possesses
certain rights and obligations. Civil legal capac-
ity is a passive property that does not require
the expression of free will.

When a legal entity participates in civil
legal relations, it realises the collective will
due to its civil capacity. This active expression
of will is aimed at creating rights and obliga-
tions. In this case, there is an association with
such a sign of a legal entity as participation in
civil circulation in one’s name.

Let us consider an example. A legal entity
concludes a supply contract signed by the direc-
tor. In this case, the director expresses the will
of the company, but in fact, this transaction
is an expression of his own will (he can refuse
the agreement) and other employees (law-
yers expressed their will due to the content
of the contract, accountants — due to financial
conditions, etc.). The will of a legal entity com-
bined with the free will of all persons related to
the contract’s conclusion. This is the collective
freedom of will of a legal entity. The specificity
of the expression of free will in such legal rela-
tions is related to the coordination of the indi-
vidual will and the will of a particular entity,
which carries out the collective will of the
economic entity through an authorised person.

Let us consider this statement as an exam-
ple of a credit contract. The parties’ free will
is aimed at agreeing, but approval depends on
the will of the person making the decision. So,
the individual will show the collective will
of the financial institution. The contract’s con-
clusion depends on which person will represent
the counterparty. Moreover, although de jure,
the employer’s will prevails over the will of his
employee (because the party to the contract is
the business entity itself), de facto, the conclu-
sion of the agreement depends on the individual
will of the institution’s representative.

A person authorised to conclude a con-
tract on behalf of a business entity must act in
its interests, realising collective will. However,
an authorised person can work in his own inter-
ests. For example, when he agrees to issue a loan
due to corrupt motivation.

A similar  situation  arises  about
the possibility of a legal entity acting as a plain-
tiff and a defendant in court. The ability to
be a plaintiff and a defendant in court is one
of the elements of a person’s civil legal capac-
ity, which the Civil Code of Ukraine defines
(Shyska, 2014). When a legal entity acts as
a plaintiff or defendant in court, it represents its
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interests, not those of the owner or employees.
On behalf of a legal entity, its owner or bodies
are authorised by his act by the company’s char-
ter or other constituent documents (The Eco-
nomic Code of Ukraine, 2023, Art. 65). How-
ever, a legal entity cannot physically participate
in the process and therefore does so through its
representatives. A body or a person who, accord-
ing to the founding documents of a legal entity
or the law, acts on its behalf and represents
its will. However, such a will is subjectivised
through the individual will of the represent-
ative who independently decides the judicial
process. At the same time, the representative’s
will is not unlimited because he is obliged to act
in the interests of the legal entity, in good faith
and reasonably, and not to exceed his powers
(The Civil Code of Ukraine, 2023, Art. 92).

S. Rajaram said that myriad factors could
determine the influence each can have on
the other; for example, the characteristics
of the individual in a network on the one hand
and the properties of the network on the other
hand (Rajaram, 2022). We see that the collective
will of a legal entity is the total will of the peo-
ple who represent it. This is a very complex
phenomenon because the will of one team mem-
ber affects another person’s will; the process
of transformation and change under the influ-
ence of external factors begins and becomes part
of the collective will of the legal entity.

The ability to bear legal responsibility as
a legal entity was called “delict capacity”. Tort
obligations were introduced to fulfil the legit-
imate purpose of protecting property and per-
sonal non-property rights and interests of indi-
viduals and legal entities, the state and other
subjects of civil law, which is manifested by
establishing the obligation to compensate prop-
erty and moral (non-property) damage to a per-
son who violated the prohibitions set by statute
(Grunko, 2013, p. 101). In this context, we must
clearly distinguish the delict capacity of a legal
entity and its representatives as separate partic-
ipants in legal relations. The legal responsibility
of legal entities and their ability to act as plain-
tiff and defendant in court was investigated in
detail by V.D. Prumak in work “Civil-legal liabil-
ity of legal entities” (Prumak, 2005). Generally,
a legal entity exercises a collective will in legal
disputes, which combines the will of the legal
entity, its representatives and the owner(s).
Based on the position of V.V. Reznikova
and O.V. Rossylna (Reznikova&Rossylna,
2016, p. 160), it should be noted that the pro-
cedural “roles” should be distributed as follows:
the legal entity is the plaintiff /defendant / third
party, and the representative of the legal entity
is not a separate party to the process and must
reflect the collective will of the legal entity,

which determines the vector of its expression
of will.

At the same time, a legal entity indemni-
fies the damage caused by its employee dur-
ing the performance of their labour (official)
duties, and business associations and cooper-
atives compensate the damage caused by their
participant (member) during the performance
of entrepreneurial or other activities on behalf
of the company or cooperative (The Civil Code
of Ukraine, 2023, Art. 1172). This is confirmed
by judicial practice, which links the responsibil-
ity of a legal entity for its employee with two
conditions: 1) causing damage by the employee
during working hours; 2) use of the property
of a legal entity in the event of damage by
an employee (Majorenko, 2019). At the same
time, we proceed from the fact that the guilty
person is recognised as a legal entity. That is,
it was due to the will of the legal entity that
the damage was caused. This construction can
be explained as follows: a legal entity voluntar-
ily hires an employee. It gave him an official task
and property, so the employee will join the legal
entity’s collective will (when the employee per-
forms official duties). Of course, the legal entity
did not directly task the employee to harm
someone. Still, it will create the causal link: if
the legal entity had not hired the employee, he
would not have caused harm as its employee.
Even if the employee voluntarily and inten-
tionally caused damage while performing offi-
cial duties, at that moment, his individual will
be realised in the context of the collective
will of the employer. The consequence of such
a situation may be regressive compensation to
the employer. However, such a relationship will
be related to the fact that the employee caused
damage to the employer, who compensated for
the damage caused by the employee to another
person.

4. Conclusions. State of scientific develop-
ment

The scientific doctrine has studied the con-
cept of free will and the nature of legal enti-
ties. However, we cannot find any research
about legal entities’ collective freedom of will.
Among the leading academics who studied
these questions, it should be noted L. DeHav-
en-Smith (Collective Will-Formation: The
Missing Dimension in Public Administration),
O.Errichiello (Collective Forgiveness), J. Wood
(The Collective Will and The Law), Alfred
R. Mele (Surrounding Free Will: Philosophy,
Psychology, Neuroscience), John Baer, James
C. Kaufman and Roy F Baumeister (Are We
Free? Psychology and Free Will),

The issue of the collective freedom of will
of alegal entity requires more detailed research,
but the following conclusions can now be drawn:
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1. The freedom of will of a legal entity is
the unification of the will of employees (rep-
resentatives, founders, members, participants)
of a legal entity to represent its interests, make
and implement decisions on its behalf regarding
participation in civil legal relations, by taking
actions or inaction, ordering sub-objective civil
rights and the performance of duties, as well as
the possibility to bear legal responsibility for
them.

employees, founders, members, and partici-
pants).

3. The individual will of a person is
absorbed by the collective will of a legal entity
when performing official duties and represent-
ing interests. Such individual will can be exer-
cised in the interests of a legal entity, in good
faith and reasonably.

4. Allsigns of a legal entity are related to its
collective will.

2. A legal entity’s collective will consists
of individuals’ individual will (representatives,
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ITPOBJIEMATHKA KOJIEKTUBHOI BOJII IOPHINYHUX OCIB

Auorauisi. Mema. BusHauuru mpobjeMaTiKy KOJEKTHBHOI CBOGOAM BOJI IOPUAMIHUX OCi0. 3aBiaH-
HSIM JIOCJIJUKEHHS € 3'SICYBaHHSI MeXaHi3My (DYyHKIIOHYBAHHS KOJEKTHBHOI CBOOO/M BOJI IOPUINYHIX
oci6 Ta 11 BiaMeKyBaHHs Bijl cBOOOAM BOJII MIPAIIBHUKIB Ta yIOBHOBaxKeHKX 0ci6. Memodu docaioxncen-
HA. 3aCTOCOBYIOThCSI 3aralbHOHAYKOBI Ta CIIEIiaIbHOHAYKOBI METOJM T3HAHHS: JIOTTYHWMIA (JIe/yKIlis
Ta IHAYKIiSA, aHaii3 Ta cuHTe3, abCTparyBaHHs Ta MOPIBHAHHA); TePMEHEBTHYHUN (IOA0 PO3YMIHHS
HAYKOBUX TEKCTiB); (hopmambHO-orMaTHIHNN. Pesyasmamu. Ha Binminy Big ncuxosrorii ta ¢inocodii,
BUBYCHHS KOJIEKTUBHOI BOJI B 1IpaBi 1e Ma€ HaOyTU 3HAYHOTO MOIMIMPEHHs. Y CTATTi IIPOAHAI30BaHO
O3HAKH I0PUAIYHOI 0COOH Ta I0BEJIEHO, 110 BCI BOHU IOB’s13aHi 13 KOJIEKTUBHOK CBOOOIOI0 BOJI IOPU/INY-
HOT 0cOOM. Y MOCIIKEHH] TTOKa3aHo, 10 IOPUANYHI 0COOM MAIOTh 0COOIMBY GOpMy CBOOGOAM BOI, SKa
NPOABAAETHCA B O3HAKAX I0PUAMYHOI 0ocobu: 1) opranisaiiina eanicTs; 2) peecTpartis 3TiHO 3 BUMOTaMK
YUHHOTO 3aKOHOJIABCTBA; 3) HASIBHICTH IIUBIJIBHOI TPABO3ATHOCTI TA I€3MATHOCTI; 4) MOXKJIMBICTD BUCTY-
[aTh T103MBavYeM 1 BIAMOBiZaueM y cyii; 5) MaiiHOBa BiIOKpEMJIEHICTh IOPUANYHOI 0coOu; 6) caMoCTiii-
Ha [UBIJILHO-IIPABOBA BI/IIOBIIAJIBHICTD IOPUAMYHOI 0cOOM; 7) yUacTh y UUBiIBHOMY 000OPOTI BiJ CBOro
imeni. Bucnosxu. CoGoaa BoJii 1opuandHoi ocobu — 1e 06’efHaHHs BOJII MPaliBHUKIB (IPEICTaBHIUKIB,
3aCHOBHUKIB, YIEHIB, YYaCHUKIB) IOPHANIHOI 0COOU JJIsI MIPeACTABAEHHS Ti
Jiizatii pitieHb Bij il iMeHI 10/10 yJacTi B IIMBIIBHIX IPABOBIHOCUHAX, IIVIIXOM BUMHEHHs il ab0 Oe3-
JSLTBHOCTI, PO3HOPSIKEHHST ¢y’ €KTHBHUMU IIUBIIBHIMU TIPABAMU Ta BUKOHAHHS 000B'SI3KiB, & TAKOK
MOKJIMBICTD HECTH MTPABOBY BIANOBIAIBHICTD 32 HUX. KOJIEKTHBHA BOJIST IOPUIMYHOI 0COOH CKIAIA€THCST
3 IHAUBIAYAIbHOI BOJI (hisuuHuX 0ci6 (MPeACTABHUKIB, IPAI[iBHUKIB, 3aCHOBHUKIB, UJIEHIB, YUACHUKIB).
TnanBigyanbHa BoJist (DisUUHOI 0COOM MOTIMHAETHCS KOJEKTUBHOIO BOJICIO IOPHANYHOI 0COOK MPH BUKO-
HaHHI c1yK00BUX 000B’SI3KIB Ta NpeacTaBaeHHi ii iHTepecis. Taka iIHANBILYyaIbHA BOJIS MOKE Peali30By-
BATUCh B IHTEpecax pUuAnIHoi 0co6H, 106pOCOBICHO i po3yMHO. Bei 03HaKH 10punHOi 0co0u 110B'sI3aHi
3 11 KOJIEKTUBHOIO BOJIEIO.

KimouoBi cioBa: cBoGo/1a BoI, 0pujndHa 0co6a, KOJEKTHBHA BOJIsT, ABTOHOMIsI BOJI, 03HAKH IOPH/IITY-
HOT 0COOM, IIMBIJIbHA PABO3AATHICTD, i€31aTHICTb.
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